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APPEALS.* 

By  William  P.  Aikbn. 

L  OsiXBAL  PBnroiPLEs  OF  Appellate  JuBisDicnov,  n. 

1.  Definition,  ii. 

2.  Creation  of  Courts  of  Last  Resort^  1 1. 

a.  Generally,  ii. 

b.  Number  of  Judges,  12. 

c.  Inherent  Powers,  12. 

3.  R^ht  of  Appeal,  13. 

a.  Constitutional,  13. 

b.  Statutory,  15. 

c.  Strict  Compliance  Required,  16. 

d.  Under  Codes  of  Civil  Procedure,  17. 

e.  Effect  of  Statutory  Appeal,  18. 

f.  Legislative  Control  of  Statutory  Right,  19. 

4.  Construction  of  Statutory  Right  of  Appeal,  20. 

5.  Special  Jurisdiction,  22. 

o.   Where  no  Jurisdiction  Below,  23. 

7.  Extent  of  Jurisdiction,  24. 

8.  Jurisdiction  by  Consent,  24. 

9.  Judicial  Action  Only  Appealable,  25. 

10.  Appropriate  Method  of  Review,  26. 

a.  Writ  of  Error,  26. 

b.  Loss  of  R^ht — Incompetent  Person^  31. 

c.  Chancery  Appeal, '^i. 

d.  Certiorari,  33. 

e.  Complaint  to  Review,  35. 

11.  Continuation  of  Original  Suit,  35. 

12.  Intermediate  AppeUcUe  Courts,  36. 

a.  Appeals  to  United  States  Supreme  Court,  38. 

b.  Jurisdictional  Questions,  40. 

(i)  Constitutional  Questions,  40. 

(2)  State  as  a  Party,  42. 

(3)  Where  Revenue  Involved,  43. 

(4)  Franchises,  ^y 

(5)  Questions  Affecting  Title,  44. 

(6)  Actions  Involving  Uens — Indiana  Appellate 

Court,  49. 

(7)  Certificate  from  Intermediate  Court,. $1. 

(8)  Dismissal  by  Intermediate  Court,  51. 

^  Scope  of  the  Article, — The  scope  of  this  article  includes  the  general  prin- 
ciples of  appellate  procedure  as  applicable  to  statutory  appeals.  Where  a  dis- 
tinction exists  between  the  principles  noted  in  the  text  and  those  obtaining 
under  the  old  methods  of  technical  chancery  appeal  and  writs  of  error,  it  is 
remarked  in  the  notes;  reference  may  also  be  had  to  the  article  Error,  Writ 
OF.  The  investigator  should  also  consult  the  various  articles  in  this  work 
relating  to  the  subject  involved  in  the  appeal  and  the  cross-references  at  the 
foot  of  this  analysis. 
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IL  iPflALABU  JUDOXEVTS  AVD  OBBBXS,  S^. 

I.  Final  Judgments  t^^, 

a.  TXe  Ruii  Stated,  12. 

b.  IV hat  is  a  Final  Judgment,  53. 

c.  Universality  of  tne  Rule^Probate  Matters,  56. 

d.  In  Insolvency  Proceedings,  57. 

e.  Statutory  Provisions,  60. 
/.  Dismissal  of  Appeal,  ^\, 
g.  Entry  of  Judgments,  61 . 
k.  Order  far  Judgmeni,  6j. 
/.  Irregular  Ju^ments,  €\» 
/.  Form  of  decision,  64. 

3»  Appeal  in  Equitable  Causes,  64. 
a.  /;i  General,  64. 

^.  Decision  on  Relief  Demanded,  66. 
r.  Decrees  Ordering  Reference,  68. 
^.  Decrees  Ordering  Accounting,  70. 
^.  Collateral  Decrees,  7a 
/.  Double  Appeals,  71. 
^.  Decrees  effecting  Transfer  cf  Property,  71. 

3,  /V>fa/  Orders,  72. 

tf.  fT^i/  Constitute  Generally,  72. 

^.  Orders  Ajfectitig  Substantial  Rights,  75. 

^.  special  Orders  After  Judgment,  76. 

^.  y%  Special  Proceedings,  70. 

/.   Under  Code  of  New  York,  79. 

4,  Interlocutory  Decisions,  80. 

a.  /;f  General,  8o, 
^.  Matters  of  Practice,  %l. 
c.  In  Equity  Cases,  88. 
^.  Construction  of  Statutes,  89. 
^.  Review  on  Appeal  from  Final  Decisions,  90. 
/•  Decisions  Resting  in  Discretion,  92. 
(i)  In  General,  gz, 

(2)  Abuse  of  Discretion,^ 

(3)  Case  on  Appeal,  gi. 

g.  Appeal  from  Intermediate  Orders  After  Final  Judg- 
ment, 95. 
Motions  to  Vacate  Appealable  Orders,  95, 
Orders  in  Unappealable  Causes,  96. 

7.  Appeal  from  Ex  Parte  Orders,  96. 

8.  ^pealfrom  Portion  of  Decision,  96. 

9.  Correction  of  Jucfgments,  97. 

a.  Unauthorized  Entry,  ^. 

b.  Chamber  Orders,  97. 
10.  Judgments  Reversing  and  Remanding  Causes,  98. 

II.  Juc^ments  by  Consent,  99. 
a.  Generally,  9^. 
^.  Entry  pro  Forma,  100. 
^.  ^M  Gzj^  Stated,  loi. 
^.  Remedy,  102. 
/.  Judgments  by  Default,  102. 

la.   Void  judgments,  102. 

13,  Judgments  and  Orders  of  Dismissal,  103. 

a.  Generally,  103. 

3.  Discontinuance,  104. 

r.  /«  Equity,  104. 

^.  Affecting  Substantial  Rights,  105. 

/.  Refusal  to  Dismiss,  106. 
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I4'  Judgments  of  Nonsuit,  io6. 

15.  Decisions  Vacating  Judgments  and  Decrees,  107. 

a.  Generally,  107. 

b.  When  Appealable,  109. 

c.  In  New  Suits  to  Vacate,  109. 

d.  Setting  Aside  Judicial  Sales,  i  lO. 

16.  Decisions  Affecting  F leadings,  1 10. 

a.  Amendment  of  PietSif^s,  lio, 

b.  Striking  out  Pleadings,  112. 
r.  Supplemental  Pleadings,  113. 

d.  Bills  of  Particulars,  1x3. 

e.  Judgments  on  Pleadings,  113. 

/.  Orders  Affecting  Demurrers,  114, 

17.  Provisional  Remedies,  118. 

a.  Judgments  in  Attachment  Proceedings,  xi8. 

(i)  Generally,  ii8, 

(2)  Affecting  a  Substantial  Right,  119. 
^.  Orders  of  Arrest,  120. 
r.  Orders  Affectif^  Receiverships,  121. 

(i)  Generally,  121. 

(2)    ^^M  Appealable,  1^2. 
i/.  Decisions  Affectii^  I  inunctions,  123. 

(1)  Generally,  123. 

(2)  ^Am  /Atf  ^fV/  5^^iv  11^  0/ii<r  i?//r^,  124. 

(3)  0;»  /^wla/  Decree,  125. 

(4)  Statutory  Construction,  125.   - 

(5)  Injunction  Bond,  126. 

(6)  Order  for  Accounting,  127. 

18.  Decisions  Affecting  Habeas  Corpus,  127. 

19.  Decisions  in  Cases  of  Contempt,  129. 

20.  Decisions  Affecting  Certiorari,  131.  * 

21.  Decisions  Affecting  Prohibition^  132. 

22.  Decisions  Affecting  Quo  JVarranto,  132. 
•23.  Decisions  Affecting  Mandamus,  132. 

24.  Decisions  Affecting  Costs,  133.  i^, 

«.  Generally,  133. 

^.  Final  Orders,  135. 

r.  Extra  Allowances,  135. 

<f.  Temporary  Alimony,  136. 

25.  Decisions  in  Condemnation  Proceedings^  136. 

26.  Decisions  on  Motions  for  New  Trial,  lyf. 

a.  Generally,  lyj. 

b.  Orders  Granting  New  Trial,  137. 

27.  Decisions  Affecting  Reference,  139. 

a.  Generally,  139. 

^.  Confirmation,  141. 

r.  Recommittal,  141. 

1^  Decisions  Affecting  Award,  142. 

28.  Decisions  Affecting  Subrogation,  142. 

29.  Decisions  Affecting  Executions,  142. 

30.  Decisions  in  Supplementary  Proceedings,  144. 

31.  Decisions  in  Actions  of  Partition,  144. 

32.  Approval  of  Official  Bonds,  145. 

33.  Appeals  in  Criminal  Cases,  146. 

a.  ^/  Ci^mM^yf  .^^mr,  146. 
^.  Under  Modem  Practice,  146. 
c  Finality  of  Decisions,  149. 
^.  Interlocutory  Decisions,  149. 

ni-  Paeths  TO  APFzixATZ  PsoGXEDnrcw,  151. 

1 .    Who  may  Appeal,  151. 
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a.  Ih  General,  151. 

b.  IVho  are  in  Privity^  152, 

c.  Intervenors,  154. 

d.  All  Parties  may  Appeal,  156. 

e.  By  Nonresident  Defendants,  157, 
/.  By  Successful  Party,  1 57. 

Parties  Failinfr  to  Appeal,  157. 
Appeals  by  Representative  Parties,  158. 
(i)  Generally,  158. 

(2)  Next  Friend,  159. 

(3)  Amicus  Curia,  159, 

/.  Appellant  must  bt  Party  to  Judgment,  159, 
y.  Actual  Controversy  must  Exist,  160. 
^.  Appealable  Interest,  160. 
(i)  Generally,  160. 

(2)  Claimants  of  Fund,  162. 

(3)  Quasi  Parties,  164. 

^       (4)  Distributers  of  Fund,  164. 

.  (5)  Purchasers  at  Judicial  Sale,  166. 
/.  Subsequent  Conveyance  of  Interest,  167. 
iw.  Appeals  by  "  /Vir/y  iv  Person  Aggrieved^*  167, 
(i)  Generally,  167. 

(2)  Construction  of  Statutes,  168. 

(3)  Appeals  from  Probate,  17a 
».  Appeals  by  Quasi-judicial  Boards,  \^\, 

3.   Wcuver  of  R^ht  of  Appeal,  173. 
tf.  /«  General,  173. 
^.  -£[y  Stipulation,  173. 
^.  Acceptance  of  Benefits,  174. 

(i)  Payment  of  or  on  the  Judgment,  174. 

(2)  Payment  of  Costs,  177. 

(3)  Tendering  Back  the  Money  Paid,  177. 

(4)  Judgment  for  Less  than  Demand,  178. 

(5)  -^  Execution  of  Judgment,  178.. 

(tf)  Generally,  178. 

(^)  Partial  Satisfaction,  179. 
^.  Inconsistent  Position,  179. 
^.  Entry  of  Judgment,  180, 
/.  Orders,  181. 

^.  Payment  of  Judgment  by  Appellant,  l8x, 
A.  2?v  Escaped  Prisoner,  182. 
3.  yit^wi/  Parties,  182. 

«.  714^  General  Rule,  182. 
^.  Involuntary  Joinder,  185. 
r.  Summons  and  Severance,  185. 
^.    W^i4^«  One  Joint  Party  may  Appeal  Alone,  186. 
^.  Parties  not  United  in  Interest,  189. 
/.   ^r//^«  Separate  Interests  may  Appeal  Jointly,  189. 
^.  Statutory  Notification,  189. 
^.   W^^^  <irtf  Statutory  Coparties,  190. 
f.   T'-ffttf  7>j/  ^  Interest,  190. 
y.    WV/^  mi^j/  be  Joined  as  Appellees,  192. 
>&.  Joinder  of  Necessary  Parties  Jurisdictional,  192. 
/.  Dismissal  on  Failure  to  Join,  194. 
«.   Voluntary  Appearance,  ig^, 
n.  Parties  not  Joining  not  Appellants,  195. 
<?.  Husband  and  Wife,  195. 
/.  Action  to  Review  Judgment,  195. 
7.  Appeal  from  Just  ice*  s  Court,  196. 
r.  Appeal  from  Probate  Court  Decrees,  196, 
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s,  Ass^^nee  of  Copariy  after  Judgment^  196. 
4«  Substituted  Parties^  196. 

a.  Appeal  in  Behalf  of  Deceased  Party ^  1 96. 
(i)  In  General^  196. 

(2)  By  Whom  Properly  Taken,  197. 

(3)  Death  of  Plaintiff  in  Error,  198. 

(4)  After  Assignikent  of  Error,  199. 
h.  Death  of  Joint  Appellant,  199. 

c.  Death  of  Sole  Appellee,  200. 

d.  Death  of  Joint  Appellee,  201. 

e.  Bankrupts  and  Insolvents,  201. 

/.  Abatement  of  Personal  Actions,  202. 

5.  Entitling  Case,  203. 

6.  What  the  Record  must  Show,  203. 

17.  Formal  BsaTnnns  to  TsAnFXB  of  Cauie,  203. 

I.  Prayer  for  Appeal,  203. 

a.  Generally — Orders  Granting  Appeal,  203. 

b.  In  Open  Court,  205. 
r.  Record,  205. 

d.  After  the  Term,  20J. 

/.  Petition  for  Appecu,  205. 

/.   When  Leave  to  Appeal  Discretionary,  206. 

f.  Compliance  with  Order,  206. 
.   When  Appeal  Taken,  207. 
3.  Certificate  of  Importance,  207. 

a.  ff^^  /<7  ^^  J/a^,  207. 

b.  Jurisdictional,  208. 
^.  Discretionary,  208. 

£f.  Nature  of  Question  Involved,  208. 
^.   K^^/  Certificate  must  Show,  208. 
3.  Appellate  Process,  209. 
a.  /ii  General,  209. 
^.  Appeal  Taken  in  Open  Court,  209. 
^.  Service  Jurisdictional,  210, 
d.  Citation,  211. 

(i)  Definition  and  Formal  Requisites,  21 1. 

(2)  Return,  212. 

(3)  0«  Appeal  Taken  in  Open  Court,  213. 
0.  Statutory  Notice  of  Appeal,  zi"^, 

(i)  5/r/W  Compliance  with  Statute,  213. 

(2)  General  Requisites,  2iy 

(3)  Signature,  214. 

i4)  Construction  of  Notice,  216. 
5)  Description  of  Judgment,  217. 

(6)  W^Aa/  way  ^/  Emoraced  in  Notice,  219, 

(7)  Interlocutory  Judgments  or  Orders,  220. 

(8)  -£Jy  Whom  Service  may  be  Made,  220. 

(9)  /ficm'  Service  may  be  Made,  221. 

(a)  Personal  Service,  221, 
{b)  On  Adverse  Party,  222. 
(r)  0«  Attorney  of  Record,  222. 
(</)  On  Corporations,  224. 
W   0«  Clerk,  224. 


(Y)  Service  by  Publication,  225. 


(10)  Proof  of  Service,  22f, 

(11)  /•/7/>^.  229. 

(12)  ^^a/  Record  must  Show,  230. 

(13)  Amendment  of  Notice,  230. 
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(14)  Waiver  of  Di/uis  in  NoU'cit2^U 
4.  Affidavit  on  Appeal^  234. 
5*  Time  for  TaJutig  an  Appeal^  237. 

a.  When  an  Appeal  is  Taken,  237. 

b.  Order  of  Auowance^  237. 
r.  Perfection  ofAppeod^  238. 

d*  Statutes  of  Limitation  Jurisdictional,  239. 

(1)  GeneraUy,2y^ 

(2)  Extension  of  Time^  241. 

(3)  N^Uct  of  Ufficials^ZA^ 

(4)  Statutory  Power  to  Extend  Time,  247* 
«.  ^i#»  M/  5/a/iK/^  ^^/JVJ  /i7  Run,  248. 

(f)  /^rtrm  Entry  of  Judgim€ni,%il^. 

(2)  /rtfM  Henaition  of  Judgment,  249. 

(3)  W^A^-ii  Entered,  250. 

(4)  £«/ry  Nunc  pro  Tunc^  250. 

(5)  Notice  of  Entry  under  Code  Procedure^  25a 

(6)  Final  Judgments  252. 

(tf)  /«  GenereU^  252. 

(^)  TaxoLtion  of  Costs,  252. 

(r)  Motion  for  New  Trial,  252. 

(i/>  C^/A#r  Motions^  253. 

</)  Reconsideratum,  253. 

(/)  ^i<i/  Constitutes  Final  Decree,  253. 

(p*)  Nonappealable  Decrees,  254. 

(^)  Amendment  or  Modification,  254. 

(f )  Appeal  from  Order,  2S5- 

(7)  Cross^appeals,  255. 

(8)  Second  Appeal,  21s* 

(9)  /'or/y  vni^  Disability,  255. 
/.  Computation  of  Time,  256. 

^.  li^Aa/  Record  must  Show,  257. 
6.   T'ii^  Transcript  on  Appeal,  258^ 
a.  /«  General,  258, 
A  What  the  Transcript  is,  2^%. 

c.  What  the  Transcript  Includes^  2S9. 
^.   Ti*^  Record  Proper,  260.  . 

(I)  Generally,  260. 
*  (2)  Pleadings,  263. 

;     ^'^  (3)  furisdictional  Facts,  265. 

-  »  (4)  <^«  Appeals  from  Orders,  2tirj. 

"     .     -  (5)  Copies  of  Verdict  and  Judgment,  267, 

(6)  Satisfaction  of  Judgment,  267. 
'  (7)  Stipulations  of  Parties,  267. 

#•  Matters  Properly  Included  in  Bill  of  Exceptions,  268. 

(1)  Generally,  268. 

(2)  Instructions  and  Evidence,  268. 

(3)  Orders  of  Court,  269. 

(4)  Record  of  Other  Cases,  270. 

(5)  Affidavits,  27a 

(6)  i^inion,  Yj2, 

(7)  Motions  and  Rulings,  273. 
<8)  Minutes  of  Trial  Court,  276. 
(9)  -ffii//x  ^  7r/Vi/  G?«r/.  276. 

/.  Time  for  Filing  Transcript,  276. 
(i)  /«  (General,  276. 

(2)  Extension  of  Time,  279. 

(3)  Waiver  of  Objection,  2Z2. 
g.  Transcripts  on  Several  Appeals,  282. 
^.  Authentication,  283. 
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(1)  Sealitf,  283. 

(2)  drtificaU  of  Clerk,  384. 
i.  Arrangement  ^  Transcrifi^  2/^, 

(2)  Service  and  Transmission^  291* 

(3)  Papers  an  FiU^  InterUnecUians^  291. 
y.  Duty  of  Appellant  in  Making  Transcript^  292. 

(i)  In  General,  292. 

(2)  Unnecessary  Papers,  293. 

(3)  Record  must  Skiaw  Error,  294^ 

(4)  Effect  of  Omisstom,  294. 
k.  Impeachment  of  Hecord,  296U 

/.  Contradiction  of  Ruord^  299U 
m.  Amendments  of  Record,  301. 

(1)  Of  Originai  Record,  ^U 

(2)  or  Transcript.  ^D4. 

(3)  ^j^  SUpmlaiian,  y^ 
«»  Certiorari,  305. 

(i)  Zff  General,  yaf^ 

(2)  ^A^ff  Transcript  is  Void.  307. 

(3)  Discretionary,  307. 

(4)  Prompt  Application  Rcfuired.yA. 

(5)  TV  Pk^^m  GrmnUd,  310. 

(6>  Application  and  Issmasuo.  510. 

(7)  CMinMMMu:<e,  311* 

(8)  Returnof  Certiorari,  31K 

(9)  Supplemental  Trmmscr^  312. 
^.  Abstract  of  Record,  313. 

(i)  /«  General,  313. 

(2>  ^iU/  iitf  Akstrmd  h,  314. 

(3)  Omissions^  ^14. 

(4)  fmrisdictsomeJ  Facts,  315. 

(5)  Presumptions,  315. 

(6)  Appellee's  Additional  Adstract,  316. 
(7>  Evidence  Dehors  Akstract,  3161 

(8)  Presumption  as  to  Additional  Abstract,  317. 

(9)  Agreed  Abstracts,  317. 

(10)  Amended  Abstract,  317. 

(11)  Consequence  of  Defects  Uncorrected,  318. 

7.  Preliminaiy  Payment  of  Fees.^iZ. 

tf.  //r  General^  318L 

^.  Construction  of  Statutory  Rofuirements,  319. 
^.  7/1  Criminal  Ctsses,  320. 
^»  Distnissal,  320. 

/.  Pigment  Shown  by  the  Record,  321, 
y.  Constmction  of  Appeal  Bonds,  321. 

8.  Docketing  and  Entry  of  Appeal,  32s. 

^*  SVIBOT  07  APPBAI,  323. 

r.  iftr  Writ  ef  Error,  323. 

2.  ^  Technical  Appeal,  yr^ 

3.  under  Code  Pwedare^jiy 

4.  Construction  of  Statutory  '*Appedir  3^4. 

a.  Generally,  324. 

^.  Appecds  from  Orders  Afectif^  Injunctions,  326. 

^.  Appeals  from  Orders  Affecting  Receivers,  320. 
Triii/  Z>^  iV^w»,  327. 
Transference  of  fnrisdiction  by  Appeal,  327. 

a.  /if  General,  327. 
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b.  In  CollaUral  Proaedin^s,  350. 
e.   The  Property  in  Contrcversy,  331. 
d.  Release  of  LiiHt  331. 
/.  Amendment  of  Record^  331. 

7.  Interlocutory  Appeals^  332. 

8.  Irregular  Appeals,  333. 

9.  Stay  of  Proceedings,  333. 

10.  Appeal  by  a  Portion  of  Codefendants,  334. 

TL  DnmnAL  or  Afpull,  335* 

I.  Grounds  of  the  Motion,  335. 

3.  Off  /Atf  Court* s  Own  Motion,  336. 

3.  /sw  Ijuk  of  Prosecution,  340. 

4.  For  Lack  of  Actual  Controversy,  341. 

5.  For  Want  of  Jurisdiction,  345. 

6.  Official  Neglect,  345. 

7.  where  Error  not  Shown,  346. 

8.  Examination  of  Merits  on  the  Motion,  346. 

9.  5(r^  of  the  Inquiry,  347. 
la  Notice  of  Motion,  348. 

11.  Requisites  of  Motion,  348. 

12.  When  the  Motion  must  be  Made,  348. 

13.  i?K  Whom  Made,  350. 

14.  Motion  to  Strike  from  the  Docket,  352. 

1 5.  Presumption  on  Appeal  from  Order  of  Dismissal,  352. 
10.  Effect  of  Dismissal,  353. 

17.  Costs  on  Dismissal,  354. 

vn.  SvocBHiYS  hmkUy  355. 

1.  Second  Appeal  in  General,  355. 

2.  Dismissal  on  Technical  Grounds,  357.  ' 

3.  Withdrawal  of  First  Appeal,  358. 

ym  BsnrtXATSMIVT,  358. 

DL  EZAldVATIOV  07  TEB  CAH  OV  APPXAL,  361. 

I.  Calendar,  361. 

3.  Scope  of  Review,  363. 

a.  Record,  363. 

^.  ^iia/  /j  Brot^ht  up  bv  Appeal,  364. 

<•.  i^r£>»f  Portions  of  judgment,  365. 

^.  Appeal  from  Subsequent  Orders,  366. 

/.  Collateral  Matters,  368. 

/.  Interlocutory  Decrees,  369. 

^.  Question  of  Legal  Existence  of  Trial  Court,  370. 

^.  fuc^meni  on  Pleadings,  371. 

3.  Unnecessary  Questions,  371. 

4.  Review  of  Reasons  Advanced  Below,  372. 

5.  On  Second  Appeal,  373. 

«.  Law  of  the  Case,  373. 

b.  Subsequent  Proceedings  in  the  Trial  Court,  378. 

c.  Error  in  Prior  Decision,  379. 

d.  Interlocutory  Appeals, 'i^Zx, 

6.  Stare  Decisis,  21^1, 

7.  On  Motion  for  Rehearing,  382. 

a,  /ff  General,  382. 

^.  /TtTzc'  a/f//  ^  Whom  Made,  382. 

r.  Requisites  of  Petition,  382. 

^.  ^A^ff  M^  Application  must  be  Made^  383. 
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€,  Grounds  of  the  Motion  y  384, 
/.  New  Questions,  386. 
g.  The  Record^  387. 

h.  Discretionary t  388. 

/.  Argument  on  Rehearing^  390. 
8.  Examination  of  Questions  of  ract^  39a 

a.  Action  at  Law,  390. 

b.  Verdict  and  Findings  of  Court,  391. 
c»  In  Criminal  Cases,  400. 

d.  Referees  Report,^!, 
/.  Appeal  in  Equity,  402. 

y.  When  the  Facts  may  be  Examined  at  Law,  404. 
jf .  On  Questions  of  Law,  405. 
h.  Under  Code  Procedure,  408. 

/.  Presumptions  on  Appeal  from  Intermediate  Appellate 
Court,  409. 

X.  BJSYIBW  07  SZBBGIBB  07  BI8OBITIOVABT  POWSB,  409* 
XX   PBEBUXPTIOVS  OV  A7PXAL,  420. 

1.  In  General,  420. 

a.  Omissions  in  Record,  425. 

b.  Limitations  of  the^  Rule,  426. 

c.  To  Sustain  the  Decision  Appealed  from,  428. 

2.  Presumptions  as  to  Record  and  Proceedings  on  Appeal,  434. 

<i.  Record,  434. 

I,  Recitals  in  fui^ment  or  Decree,  436. 

r.  Time  to  Prepare  Transcript,  437. 

d.  Proceedit^s  Essential  on  Appeal,  438. 

/,  Undertaking — Bill  of  Exceptions — Abstract,  438. 
/.  Case  on  Appeal — Certificate,  440. 

3.  Omission  of  Evidence  Generally,  441. 

4.  Rulings,  444. 

5.  Motions,  446. 

6.  Orders,  447. 

7.  Presumptions  as  to  Jurisdiction,  448. 

<i.  Courts  of  General  Jurisdiction,  448. 
^.  Courts  of  Inferior  Jurisdiction,  ^^o, 

c.  Courts  Exercising  Special  Statutory  Authority,  452. 

d.  Notice  of  Proceedings  before  Quasi-judicial  Board,  453. 

8.  Jurisdiction  of  Person,  453. 

a.  Presumption  as  to  Service^  453. 
^.  Substituted  Service,  455. 
r.  Judgment  by  Default,  456. 
^.  /»  Criminal  Cases,  458. 

9.  Organization  of  Courts^  458. 

10.  Juries,  459. 

11.  ^^  /<7  Parties,  461. 

12.  Presumptions  as  to  Pleadings,  462. 

a.  /n  General,  462. 
^.  Issues,  463. 

r.  Filing  and  Striking  out  Pleadings,  464. 
^.  Joinder  of  Good  and  Bad  Counts,  465. 
/.  Minoinaer  of  Counts,  465. 
/".  Rulings  on  bemurrer,  4to. 
^.  Amendments,  468. 
^.  Complaints,  469. 
/.  /'/^fAf  rt«//  Answers,  469. 
y.  Indictments,  471. 
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13.  Presumptions  as  to  Evidince,  471. 
a.  In  General,  471. 
d.  As  to  AdmissibiUty  of  Evidence,  471. 

c.  Questions,  475. 

d.  Depositions,  475. 

e.  As  to  Rejection  of  Evidence,  475. 
24.  As  to  Instructions,  477. 

a.  In  General,  477. 

b.  Where  Record  dees  not  Contain  all  Instructions,  482. 

c.  Burden  on  Appellant,  483. 

d.  Presumption  that  Instructions  are  Based  on  Evidence, 

484. 

e.  Refused  Request,  485, 

15.  Findings,  486. 

a.  In  General,  4S6, 

d.  Special  Findings,  488. 

c.  Where  no  Findings  are  Made,  489. 

d.  General  Findi9^,  ^^\. 

e.  Waiver,  491. 

/.  Conclusions  of  Law,  492. 

16.  Verdicts,  492. 

a.  In  General,  ^<^2, 

b.  Special  Findings,  495. 

17.  In  Referred  Causes,  497. 

18.  In  Criminal  Cases,  497. 

XII.  KEYEBSIBLI  EBB0E,499. 

1.  In  Getter al,  499. 

a.  Must  be  Prejudicial,  499. 

b.  Must  be  Shown  by  the  Record,  508, 

c.  Who  may  Allq^e  Error,  514. 

(1)  Generally,  514. 

(2)  Errors  Affecting  only  Coparty,  515. 

2.  Errors  not  Available  on  Appeal,  516, 

a.  Estoppel  to  Complain,  516. 

b.  Invited  Error,  519, 

(1)  Generally, p^. 

(2)  ^f  /<?  Evidence,  522. 

(3)  Instructions,  523. 

r.  Error  Favorable  to  the  Appellant,  527. 

3.  Presumption  where  Error  is  Shown^  532. 

4.  Errors  in  fudgment,  534. 

a.  Generally,  534. 
^.  Nonsuits,  536. 
r.  Variance,  536. 
//.  iVi?/  Responsive  to  Issues,  537. 

5.  Errors  Occurring  on  the  Trial,  537. 

/I.  /«  General,  537. 

^-  Ao't  540. 

6.  Error  in  Pleadings,  542. 

a.  /iv  General,  542, 

^.  Complaint,  543. 

r.  Amendments,  545, 

//.  Rulings  on  Demurrers,  546. 

7.  Affecting  Evidence,  549, 

/?.  /«  General,  549. 
^.  Admission  of  Evidence,  5?o. 
r.  Exclusion  of  Evidence,  502, 
//.  -/4j  /(7  Questions,  565. 
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#.  On  Triml  without  a  Jury,  567. 

8.  Errors  in  Givifig  or  Rtf  using  Instructions^  567. 

9.  Error  in  Findings^  5S4« 
10.   Verdicts^  586. 

a.  In/or tnaiity  or  Trifling  Error,,  586. 
b»  Special  Interrogatories^  586. 
r.  Direction  of  Verdicts  587. 
d.  Errors  Cured  by  Verdict,  ^Z^. 

As  to    Amount   in    Controversy    Affecting    Appellate    Jurisdiction^   see 
AMOUNT  IN  CONTROVER:iy,  Vol.  1,  p.  702- 

Appeal  Bonds,  see  that  title,  Vol.  I.,  p.  963. 

Assignnunt  0/  Errors,  see  that  title. 

Bills  of  Exceptions,  see  that  title. . 

Briefs,  see  that  article. 

Case  Aiad4  on  Appeal,  see  that  title. 

Cases  Certipd  or  Reported  to  a  H^Jur  Courts  see  CERTIFIED 
CASES 

Certiorari,  see  that  title. 

Costs  on  Appeal,  see  COSTS. 

Exceptions  and  Obfections  {raising  questions  for  Appoml),  see  article 
EXCEP  TIONS  AND  OBJECTIONS. 

Stay  of  Proceedings  and  Supersedeas,  see  that  title. 

Writ  of  Error,  see  ERROR.  IVRIT  OF. 

L  OsizBAL  FBnrozFLis  OF  ARXiLATi  JiTRiiDiGTiov*-!.  Deflnitton. 
— Jurisdiction  is  the  power  vested  in  a  judicial  tribunal  to  hear 
and  determine  a  legal  controversy.  Appellate  jurisdiction  is  the 
power  vested  in  a  superior  tribunal  to  review  and  revise  the  judi- 
cial action  of  an  inferior  tribunal.^ 

8.  Creation  (rf  Courts  (rflait  Betort — a.  Generally. — Under  mod- 
ern constitutional  government  the  supreme  judicial  power  of  the 
states  is  vested  in  courts  whose  numbers,  powers,  and  jurisdiction 
are  defined  therein.  They  arc  therefore  independent  judicial 
bodies.'  They  cannot  be  annulled  by  the  legislature ;  nor  can 
their  supremacy  be  infringed  by  the  creation,  without  express  con- 
stitutional provision,  of  a  judicial  body  of  equal  authority  to 
declare  the  controlling  law  of  the  land.* 

L  *'  A  court  may  be  said  to  have  ju-  Sxnythe  v.  BoswelU  II7  Ind.  365;  La- 

risdiction  of  the  subject-matter  of  a  £ayette»  etc.,  R.  Co.  v.  Geiger,  34  Ind. 

suit  when  it  has  the  right  to  proceed  to  185.    See  article  Courts. 

determine   the  coi^troversy  or  ques-  3.  State  v.  Noble,  118  Ind.  350;  In 

tion  in  issue  between  the  parties,  or  re  Court  of  Appeals,  9  Colo.  623;  In 

grant  the  relief  prayed."     Hope  v.  re  Court  of  Appeals,  15   Colo.    578; 

Blair,  105  Mo.  85,  24  Am.  St^  Rep.  ^66.  Chicago,  etc.,  R.  Co.  v.  Abilene  Town- 

To  the  same  effect  see  State  v.  Neville,  Site  Co.,  42  Kan.  104;  Kleiber  v,  Mc- 

xio   Mo.    3.15:   Yates   v.    Lansing,   S  Manus,  66  Tex.  48. 

Johns.  (N.  Y.)  382;  Chicago,  etc.,  R.  The  legislature  cannot,  therefore, 

Co.  V.  Sutton.  130  Ind.  405;  Jackson  establish  a  court  of  appeals  having  a 

V.  Smith,  120  Ind.  520;  Sute  v.  Wole-  co»ordinate  final  jurisdiction  with  the 

ver,  127  Ind.  306.  previously  existing  supreme  court  un- 

S.  Kilboam  v.  Thompson,  X03  U.  S*  less  the  constitution  expressly  so  au- 

168;  Greenoughv.Greenough,  iiQPa.  thorizes.     Such  a  court  is  constitu- 

St.  489,   SI  Am.  Dec.  567;   Missouri  tional.      In  re  Court  of  Appeals,  9 

River  Tel.   Co.  v.   Sioux  City  First  Colo.  623;  In  re  Court  of  Appeals,  15 

Nat.    Bank,    74   111.    217;    Perkins    v.  Colo.  578. 

Corbin,  45  Ala.  103,  6  Am.  Rep.  69S:  The  duty  of  exercising  judgment  in 
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b.  Number  of  Judges. — ^A  legal  cjuorum  only  of  the  constitu* 
tional  judges  can  exercise  the  judicial  power  reposed  in  the  ap- 
pellate tribunal.^     See  article  QUORUM. 

c.  Inherent  Powers. — ^AU  appellate  tribunals  possess  certain 
inherent  powers  essential  to  their  independence  as  courts  of 
justice,  the  orderliness  of  the  proceedings,  preservation  of  their 
dignity,  and  efficiency  of  action.*    See  article  RULES  OF  COURT* 

the  determination  of  cases  on  appeal  court  the  result  of  such  ezaminatton,. 

is  a  personal  trust  attaching  to  the  with   their   opinion   thereon,  accom- 

judges    named    in    the    constitution,  panied  with  a  citation  of  the  anthori- 

State  V.  Nobile,  ii8  Ind.  350;  Bullock  ties.  *  *  *   These  reports  and  opin* 

V.  McGerr  (Colo.,  1890),  23  Pac.  Rep.  ions  have  no  force  or  effect  as  judg* 

980.  ments  of  the  court.  *  *  *  Many  of  these 

Craatlon  «f  CoBUBissioas. — The  legis-  reports  and  opinions  are  never  ap- 

lature  has  therefore  no  power  to  ere*  proved  and  never  see  the  light.  Oth- 

ate    commissions    of    appeal    having  ers  of  them  are  used  in  part  and  only 

coordinate  judicial  power  with  the  su-  in  part.     In  every  case  where    the 

preme  tribunal  named  in  the  constitu-  judgment  is  rendered  it  is  the  jndg- 

tion.      The  supreme  appellate  juris-  ment  of  the  court  and  not  of  the  com- 

diction  is  exhausted   by  the  created  missioners."     People    v.    Hayne,    83 

constitutional  courts.     State  v.  Noble,  Cal.  iii,  17  Am.  St.  Rep.  an. 

118  Ind.  350;  In  re  Court  of  Appeals,  Pro  Forma. — An  appellate  court  can- 

9  Colo.  623;  In  re  Court  of  Appeals,  not  adopt  the  decision  of  such  a  tri- 

15  Colo.  578.  \i}xti2X  pro  forma,     Bullock  r.  De  Gerr 

In  Kansas  the  court  declined  to  (Colo.,  1890),  23  Pac.  Rep.  980. 
consider  the  question  of  the  legality  See  article  Courts. 
of  the  commission  as  unnecessary  Quonua.  —  Where  the  constitntloik 
to  the  decision  of  the  case.  The  dis«  simply  declared  that  a  court  shall  con- 
senting opinion  of  Horton,  C.  J.,  si st  of  a  *' chief  justice  and  two  asso- 
strongly  sustains  the  text,  on  the  date  justices,"  and  does  not  prescribe 
ground  that  no  party  can  be  deprived  what  number  shall  constitute  a  quo- 
of  a  hearing  before  a  duly  constituted  rum,  all  members  must  act  together 
and  legal  court.  Chicago,  etc.,  R.  in  the  absence  of  statute.  But  the 
Co.  V,  Abilene  Town-Site  Co.,  42  legislature  has  power  to  prescribe 
Kan.  104.  what  shall  be  a  legal  quorum.   Anstia 

In   California  it  was   held,  on  the  v,  Nalle,  85  Tex.  520. 
other  hand,  that — where  the  legisla-  1.  Kleiber  tf.  McManus,  66  Tex.  48; 
ture    vested    in   the    supreme    court  Nalle  v.  Austin,  85  Tex.  520. 
power  to  name  commissioners  whose  A  law,   therefore,  vesting  the  su- 
duty   it  was   to    sift  cases,   examine  preme  appellate  authority  in  an  in- 
authorities,  and  place  the  results  be-  dividual   judge   has  been   held  void, 
fore  the  supreme  tribunal  for  its  final  Kleiber  v.  McManus,  66  Tex.  48. 
independent  judgment — the  law   was  Where  a  constitution  provided  that 
valid  on  the  ground  that  the  supreme  the  supreme  court  should  consist  of 
court   had  inherent  power  to  utilize  a  chief  justice  and  two  associate  jus- 
assistants  to  aid  it.     People  v.  Hayne,  tices,  any  two  of  whom  shall  consti- 
83    Cal.    Ill,   17   Am.    St.   Rep.    211,  tute  a  quorum,  the  two  associate  jus- 
where  the  court  said:  "  They  do  not  tices  were  held  to  make  a  legal  quorum: 
usurp  the  function  of  judges  of  this  where    the    chief    justice  was  dead, 
court,  and  do  not  exercise  any  judicial  Sullivan  v.  Speights,  14  S.  Car.  358;. 
power  whatever.     They  receive,  not  Aultman   r.    Utsey,   35   S.   Car.   596; 
from  the  clerk — for  they  have  no  com-  Williams  v,  Benet,  35  S.  Car.  l$o.     See 
munication  with   him — but  from  the  article  Courts. 

secretaries  of  the  court,  such  of  the  2.  Ex  p,  Bollman,  4  Cranch  (U.  S.)* 

transcripts  and    briefs   as   the  court  75;  Rencher  v.  Anderson,  93  N.  Car. 

shall  have  assigned  to  them,  and  make  105;   Illinois  Cent.  R.  Co.  v,  Haskins, 

a  critical    examination   of  the    tran-  115  111.  311;  Prindeville  v.  People,  42 

scripts,  briefs,  and  of  the  authorities  111.   217;  Owens  v.   Ranstead,  22  111. 

cited  by  counsel,  and  report  to  the  161;  Wallbaum  v,  Haskins,  49  111.  313c 
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3.  Sight  of  Appeal— a.  Constitutional. — Where  the  right  of 
appeal  is  expressly  griven  by  the  Constitution  in  specific  cases  or 
classes  of  cases  it  cannot  be  abolished  or  impaired  by  statute  ;^ 

Treishel  v.   McGill,  28   111.  App.  68;  and  the  merits  of  the  cause.      Hall 

Consolidated,  etc.,  R.  Co.  v.  O'Neill,  v.  Wells,  54  Miss.  289.      See  article 

25  111.  App.  313;  Crotty  v.  Wyatt,  3  Judgments 

ill.  App.  388;  Wilson  v.  Iowa  County,  Habeas  Corpus. — The  Supreme  Court 

53  Iowa  339;  State  v.  Judges,  37  La.  of  the  United  States  has  intimated  that 

Ann.   596;    Chicago,  etc.,   R.   Co.  v,  courts  have  inherent  power  to  issue 

Chase  County,  42  Kan.  223;    Hall  v.  the  writ  of  habeas  corpus  to  protect 

Wells,  54  Miss.  289;  Splan^'s  Petition,  themselves  and  their  members  from 

123  Pa.  Stat.  527;   In  re  Janitor,  35  disturbance  in   the  exercise  of  their 

Wis.  410;  State  v,  Becht,  23  Minn.  411;  functions.    Ex  /.  Bollman,  4  Cranch 

Benedict  v.  State,  44  Ohio  Stat.  679.  (U.  S.)  75. 

Oaattmpt. — Thus  they  have  inherent  And  the  Supreme  Court  of  Kansas 

power  to  punish  for  contempt.     State  has  held  that,  in  the  exercise  of  an 

V.   Becht»   23  Minn.   411;    Arnold   v.  inherent  right  to  protect  its  jurisdic- 

Com.,  80  Ky.  135;  State  v.  Matthews,  tion,  process,  proceedings,  orders,  and 

37  N.  H.  45a  judgments,  it  may  prohibit  or  restrain 

Bwtdi. — To  judge  of  their  own  rec-  the    performance  of  any    act    which 

ords  and  minutes.     Benedict  v.  State,  might  defeat  the  proper  exercise  of 

44  Ohio  Stat.  679;  Ludlow  V.  Johnston,  the  jurisdiction  in  cases  pending  be- 

3   Ohio    575,    17  Am.    Dec.   609;   El-  fore  it.     Chicago,  etc.,  R.  Co.  f.  Chase 

liott  V.  Plattor,  43  Ohio  Stat.  205;  In  County,  42  Kan.  223. 

re  Jarrett's  Estate,  42  Ohio  Stat.  19;  For  further  elucidation  of  the  sub- 

Rugg  9.  Parker,  7  Gray  (Mass.)  172;  ject  see  article  Courts. 

Smith  ir.  State,  i  Tex.  App.  408;  Exp,  1.  Rencher  v.  Anderson,  93  N.  Car. 

Beard,  41  Tex.  234;  Ex  p,  Jones,  6i  105;    Ex  p.    Houghton,  38   Ala.    570; 

Ala.  399.  Tims  v.  State,  26  Ala.  165;  Titus  v. 

B«]«  of  Court. — To  make  and  frame  Latimer,    5    Tex.   433;    Dismukes  v. 

reasonablerules  of  court  not  conflicting  State,  41  Miss.  240;  Houghton's  Ap- 

with  express  statute.     Illinois  Cent,  peal,  42  Cal.  35;  People  v,  Richmond, 

R.  Co.  r.  Haskins,  115  111.  311:  Prin-  16  Colo.  274. 

deville  v.  People,  42  111.  217;  Owens  The  declaration  of  a  statute  in  such 

V.  Ruistead,  22  111.  161;   Treishel  v.  a  case,  that  the  judgment  of  a  lower 

McGill,  38  111.  App.  68;  Consolidated,  court  shall  be  '*  final  and  conclusive,** 

etc.,  R.   Co.  V.  O'Neill,  25  111.  App.  is  void  and  the  appeal  exists  never- 

313.  theless.     Tims  v.  Sute,  26  Ala.  165; 

But  an  appellate  court  cannot  make  Ex  p,  Houghton,  38  Ala.  570. 

a  rule  of  court  restricting  its  own  ju-  Glass  of  Cases. — And  where  jurisdic- 

risdiction.     Wilson  v.    Iowa  County,  tion  in  respect  to  any  class  of  cases  is 

32  Iowa  339.     See  article  Rules  op  not   authorized    by  the   constitution. 

Court.  either  expressly  or  inferentially,  it  can 

fci  laati. — To  appoint  such  servants  confer  none.     So  where  the  jurisdic- 

as  are  necessary  to  enable  it  to  per-  tion  of  the  supreme  court  is  appel- 

form  its  duties  as  a  court.     In  re  Jan-  late  only  the  legislature  cannot  give  it 

tor,  35  Wis.  410;  Lycoming  Co.  v.  Hall,  jurisdiction  of  reserved  cases.     Jones 

7  Watts  (Pa.)  290;  State  v.  Smith,  15  v.   Smith,   14   Mich.    334;    Sanger  v. 

Mo.  App.  412;  State  v.  Smith,  5  Mo.  Truesdail,  8  Mich.  543. 

App.  437;   State  V.   Noble,  118   Ind.  Original  Jorisdiction. — The  constitu- 

358.  tional  declaration  that  the  character 

hMaaBaiiutL  to  Praotlot. — And  a  discre-  of  the  jurisdiction  exercised  by  a  court 
tiooary  power  beyond  legislative  con-  shall  be  appellate  or  original  is  final 
trol  to  refuse  attorneys  the  right  to  and  exclusive.  The  legislature  can- 
practice  before  it.  Splane's  Petition,  not  confer  original  jurisdiction  on  a 
133  Pa.  Stat.  527.  court  given  by  the  constitution  appel- 

Tt  TnMM  Judgmtpti. — It  possesses  late   jurisdiction    only.      Marbury  v, 

jdso  inherent  power  to  frame,  render,  Madison,     i     Cranch    (U.     S.)     175; 

and  make  effective  a  judgment  con-  Rhode    Island    v,   Massachusetts,    12 

forming  to  the  rights  of  the   parties  Pet.  (U.  S.)  719;  Hawes  v.  People,  124 
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and  where  no  mode  of  appeal  is  provided  by  the  legislature,  in  such 
cases  the  appellate  court  may  frame  proper  rules  of  procedure  to 
bring  the  case  before  it.*  Where  the  Constitution  does  not  define 
the  specific  limits  of  appellate  jurisdiction  it  may  be  enlarged  or 
contracted  by  statute  as  public  policy  may  demand*    The  crea- 

111.    560;    TitUB   V.   Latimer,   5    Tex.  Or  one  tttpreme  court  and  such  in* 

433.  ferior  courts  as  the  legislature  may 

But  jurisdiction  is  none  the  less  ap*  adopt.     Sharpe  v,  Robertson,  15  Colo, 

pellate  because  at  the  time  when  the  274. 

constitution  was  adopted  new  testi-  A  constitutional  provision  that  the 

mony  was  heard  on  appeal.    Ganoe  v,  appellate  jurisdiction  of  the  supreme 

Scow  Tack  Robinson,  18  Mich.  456.  court  shall  extend  to  such  cases  aris«- 

1.  Florida  v.  Georgia,  17  How.  (U.  ing  in  justice  and  other  inferior  courts 
S.)49i;  New  Jersey  v.  New  York,  5  as  may  be  prescribed  by  law,  restricts 
Pet.  (U.  S.)  364;  Pennsylvania  v.  the  appellate  jurisdiction  to  the  mode 
Wheeling,  etc.,  bridge  Co.,  18  How.  and  extent  prescribed  by  the  legis- 
(U.  S.)  460;  Grayson  v,  Virginia,  3  lature.  Sherer  v,  iASsen  County,  94 
Dall.  (U.  S.)  390*.  Georgia  v.  Grant,  6  Cal.  354. 

Wall.  (U.  S.)  841;  Georgia  v.  Brails-  §  146  of  the  constitution,  adopted  in 
ford,  2  Dall.  (U.  S,)409;  Chisholm  v.  1890,  by  the  state  of  Mississippi,  pro- 
Georgia,  2  Dall.  (U.  S.)4i9.  vides  that  the  "supreme  court  shall 
lapiisd  Powtr. — Where  the  constitu«  have  such  jurisdiction  as  properly  be- 
tion  provided  that  *' the  court  of  ap-  longs  to  a  court  of  appeals."  A  similar 
peals  shall  have  appellate  jurisdiction  provision  in  the  prior  constitution  was 
only  under  such  restrictions  and  regu-  interpreted  in  Dlsmukes  v.  Stokes,  41 
lations,  not  repugnant  to  the  constitu-  Miss.  430,  to  leave  the  right  of  appeal 
tion,  as  may  from  time  to  time  be  pre-  entirely  under  control  of  the  legis- 
scribed  by  law,"  it  was  said:  "This  lature,  the  court  saying,  with  respect 
grant  of  appellate  jurisdiction  neces*  to  appellate  jurisdiction:  **The  sub- 
sarily  implies  the  grant  of  all  powers  ject  is  one  depending  on  general  con- 
necessary  to  the  proper  and  complete  siderations  of  public  policy  which  for 
exercise  of  such  jurisdiction,"  and  the  most  part  must  be  determined  by 
therefore  that  the  appellate  court  the  legislature,  subject  to  such  restric- 
might  make  all  orders  necessary  to  tions  on  their  general  powers  as  are 
afford  to  a  party  his  remedy  by  ap-  contained  in  the  constitution.  For  this 
peal,  including  an  order  mandatorily  reason,  by  universal  acquiescence, 
directing  the  trial  court  to  grant  the  the  power  is  conceded  to  the  legisla- 
appeal.  Louisville  Industrial  School  ture  to  prescribe  the  forms  of  action 
V.  Louisville,  88  Ky.  584;  Mitcheson  and  the  modes  of  procedure  in  courts. 
V.  Foster,  3  Mete.  (Ky.)  324.  and  to  limit  the  case  and  the  extent  to 

2.  People  v»  Richmond,  16  Colo,  which  certain  remedies  may  be  pur* 
274;  Sharpe  v.  Robertson,  5  Gratt.  sued.  The  only  exception  to  this 
(Va.)  518;  Dismukes  v.  State,  41  Miss,  power  is  where  specific  rights  are  se- 
430;  Wiscart  v,  Dauchy,  3  Dall.  (U.  S.)  cured  to  a  party  in  the  constitution, 
326;  Rhode  Island  v,  Massachusetts,  with  a  remedy  indicated  for  their  pro- 
12  Pet.  (U.  S.)72o;  Durousseau  v.  U.  tection,  in  which  case  the  right  and 
S.,  6  Cranch  (U.  S.)  312;  Ex  /.  Mc-  remedy  thus  guaranteed  would  be  be- 
Cardle,  7  Wall.  (U.  S.)  506;  Hough-  yond  the  legislative  power.  But  gen- 
ton's  Appeal,  42  Cal.  58;  Chicago  v,  erally  all  these  questions  pertain  to 
Vulcan  Iron  Works,  3  111.  App.  189;  the  remedy  and  are  subject  to  the 
Lake  Shore,  etc.,  R.  Co.  v.  Richards  power  of  the  legislature.  The  right 
(111.,  1892),  33  N.  E.  Rep.  402;  Sevin-  to  prosecute  a  writ  of  error  or  an  ap- 
skey  V.  Wagens,  76  Ind.  335.  peal  in  this  or  any  inferior  court  is  a 

Or  where  the  Constitution  provides  matter  pertaining  to  the  mode  of  judi- 

that  the  supreme  court  shall  have  a  cial  procedure  or  remedy.     It  is  not 

general  appellate  jurisdiction  coexten-  guaranteed  as  a  matter  of  right  in  the 

sive  with  the  limits  of  the  state  under  constitution,  and,  though  it  is  possi- 

such    regulations    as    may  be   estab-  ble   that  this  court,  by  the  light  of 

lished  by  law.     People  v.  Richmond,  judicial    precedent  in    England    and 

16  Colo.  281.  in  other   states   of   this    Union    from 
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tion  of  appellate  courts  by  the  constitution  is,  however,  an  im- 
plied declaration  that  some  right  of  appeal  shall  exist,^  and  it  can- 
not be  unreasonably  restricted  by  statute  law.*  A  declaration  by 
the  constitution  or  statute  that  the  right  of  appeal  shall  exist  in 
certain  cases  denies  by  implication  the  right  of  appeal  in  all 
other  cases.' 

b.  Statutory. — At  common  law  a  writ  of  error  lay  as  a 
matter  of  right  in  all  civil  cases  following  the  common   law,^ 

whose  jorisprudence  oar  system  is  Richmond,  i6  Colo.  374;  Branson  v, 
mostly  derived,  might,  in  the  absence  Studebaker,  133  Ind.  147. 
of  legislative  enactments  on  the  sub-  It  has  been  declared,  accordingly, 
ject,  be  disposed  to  favor  the  right  that  a  right  of  appeal  must  be  re- 
whea  sanctioned  by  established  prec-  served  for  the  supreme  court  in  cases 
edeot,  yet  when  the  legislature  has  involving  legal  questions  of  the  high- 
passed  laws  regulating  the  mode  of  est  public  importance.  Branson  v. 
proceeding  and  limiting  the  cases  and  Studebaker,  133  Ind.  147.  See  infra^ 
the  courts  in  which  the  right  may  be  Intermeaiate  Appellate  Courts. 
exercised,  the  rules  prescribed  must  3.  Although  there  be  no  express 
be  followed,  because  they  are  clearly  terms  of  negation.  Durousseau  v, 
such  as  the  legislature  had  power  to  U.  S.,  6  Cranch  (U.  S.)  312;  Ex  p. 
enact.  Nothing  appears  to  be  more  McCardle,  7  Wall.  (U.  S.)  506. 
clearly  within  the  legislative  power  4.  Haines  v.  People,  97  111.  166: 
over  matters  pertaining  to  public  pol-  Bowers  v.  Green,  2  111.  42;  Stuart  v, 
icy  than  the  question.  In  what  cases  People,  4  III.  395;  Clark  v.  People,  i 
and  in  what  courts  shall  a  party  be  en-  111.  340,  13  Am.  Dec.  177;  McClay  v. 
titled  to  an  appeal  or  writ  of  error?  In  Norris,  9  111.  370:  Langworthy  v. 
such  cases  the  question  to  be  settled  Baker,  33  111.  430;  Coon  v.  Mason 
is,  whether  or  not  it  would  best  pro-  County,  32  111.  666;  Reece  v.  Knott, 
mote  the  purposes  of  justice  and  the  3  Utah  436;  Ridgely  v.  Bennett,  13 
peace  and  quiet  of  the  community  Lea  (Tenn.)  306;  Anderson  v.  State, 
10  allow  a  matter  once  or  twice  regu-  5  Har.  &  J.  (Md.)  174;  State  v,  Bu- 
larly  adjudicated  in  the  courts  to  be  chanan,  5  Har.  &  J.  (Md.)  363,  9  Am. 
further  litigated  in  other  courts;  and  Dec.  534;  Ringgold's  Case,  i  Bland 
this  question  depends  not  upon  mat-  (Md.)  7;  Reg.  v.  Paty,  3  Salk.  504; 
ter  of  legal  right,  but  upon  considera-  Mclver  v,  Marshall,  34  Fla.  43;  Thayer 
tions  of  public  policy.  It  turns  upon  v.  Com.,  12  Met.  (Mass.)  10;  Cooke, 
the  grave  question.  At  what  point  Petitioner,  15  Pick.  (Mass.)  334;  Har- 
shoukl  litigation  in  particular  cases  vey  v.  Travelers*  Ins.  Co.,  18  Colo. 
cease,  and  what  rule  in  relation  to  354;  Crane  v.  Farmer,  14  Colo.  394; 
a  particular  case  would  best  pro-  Meyer  v,  Brophy,  15  Colo.  573;  Sons 
mote  the  public  good?  Where  the  of  America  Bldg.,  etc.,  Assoc,  v. 
legislature  determines  this  question  Denver,  15  Colo.  593;  Peabody  v, 
and  fixes  the  rule  in  any  particular  Thatcher,  3  Colo.  375;  Thorne  v.  Or- 
case  the  question  is  thereby  settled  nauer,  6  Colo.  39;  Hall  v.  Pay  Rock 
whether  or  not  the  right  to  prosecute  Consolidated  Min.  Co.,  6  Colo.  81; 
a  writ  of  error  or  an  appeal  exists,  and  Vallette  v,  San  Juan,  etc.,  Min.,  etc., 
whether  it  comes  within  the  jurisdic-  Co.,  11  Colo.  304;  Molandin  v,  Colo- 
tion  properly  belonging  to  the  Court  of  rado  Cent.  R.  Co.,  3  Colo.  173;  Rath- 
Errors  and  Appeals."  bun  v.  Moody,  4  Minn.  364;  Burckle 

1.   People    V.   Richmond,   z6  Colo.  v.  Eckhart,  3  N.  Y.  137.     See  article 

274.  Error,  Writ  of. 

t.    Sharpe  v.   Robertson,   5  Gratt.  In  Criminal  Oases. — In  criminal  cases 

(Va.)    5x8;    Dismukes    v.  Stokes,  41  it  was  grantable,  of  course,  in  cases  of 

Miss.  140.  misdemeanor, on  probable  cause  shown 

Essisaabls  B«Tiew.^*The  mere  fact  to  the  attorney-general.     In  cases  of 

thsu  supreme  courts  are  established  felony   it   was  grantable,   unless    by 

by  the  Constitution  implies  that  there  sutute,  only  on  consent  of  the  attor- 

shall  be  a  review  of  reasonable  extent  ney-general    or    judge    of    supreme 

over  inferior    tribunals.      People    v,  court.     Com.  v.  Profit,  4  Binn.  (Pa.) 

'5 
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while  a  technical  appeal  existed  only  where  expressly  given  by 
statute.^  Under  modern  practice  the  right  of  appeal  is  deemed 
wholly  statutory,  except  where  expressly  secured  by  the  consti- 
tution.* 

BagnlfttlM  bj  tk«  LtfliUtiirt. — Under  its  general  authority  to  organ- 
ize the  judicial  department,  the  legislature  may  regulate  the  en- 
tire system  of  appellate  procedure.*  The  method  required  by 
the  legislature  is  exclusive,^  and  courts  cannot  disregard  it  or 
substitute  therefor  their  own  rules  of  procedure.* 

c.  Strict  Compliance  Required.— It  follows,  therefore,  that 

all  the  requirements  of  the  statute  for  taking  and  perfecting  an  ap» 
peal  are  deemed  jurisdictional,  and  must  be  strictly  complied  with 
whatever  be  the  method  named.*    Where  no  legislative  mode  is 

426;  Sheflfer  v.  Rempublicam,  3  Yeates  right  of  appeal  is  specifically  granted 

(Pa.)  39;    Miles   v.   Rempublicam,   4  by  the  constitution  or  not.      But  it 

Yeates  (Pa.)  319.  must  be  reasonably  exercised  where 

Fntility  of  AppeaL — As  a  writ  of  error  the  constitutional  right  exists.    Where 

was  a  matter  of  right,  it  could  not  be  a  right  of  appeal  is  constitutional  it 

denied  on  the  ground  of  the  futility  of  must  not  be  destroyed  nor  the  remedy 

the  appeal.     Ridgely  v,  Bennett,   13  substantially  impaired.     Holcomb  v. 

Lea  (Tenn. )  206.  People,  79  111.  409;  Gage  v,  Stewart, 

AboUtion. — It  **oughtnot  to  beabol-  127  111.  207,  11  Am.  Rep.  116;  Ralston 
ished  by  implication  and  construction,  v.  Lothain,  18  Ind.  303;  Ex  p.  Hough- 
particularly  where  it  is  evident  that  ton,  38  Ala.  570;  Tims  v.  State,  26  Ala. 
the  legislature  could  not  have  con-  165;  Jones  v.  Buzzard,  Hempst.  (U. 
templated  its  repeal."  Bowers  v.  S.)259. 
Green,  2  111.  42.  Where    the    constitution  expressly 

Ordtr  and  Bond. — At  common  law  no  defines  the  mode  of  appellate  proced- 

order  granting  the  appeal  or  appeal  ure,  the  legislature  cannot  describe  a 

bond  or  payment  of  costs  was  required  different  mode.     Titus   v.  Latimer,  5 

of  the  appellant  in  error  before  suing  Tex.  433. 

out  the  writ  of  error.     Mclver  v.  Mar-  If  the  constitution  expressly  confers 

shall,  24  Fla.  42:   Wells  v,  Woodley,  on   the   supreme   court    the   right  to 

5  How.  (Miss.)  484;  Baskin  v.  May,  9  issue  necessary  process  in  cases  where 

Smed.  &  M.  (Miss.)  373;  Tombigbee  it  has  appellate  jurisdiction,  the  legis- 

R.  Co.  V,  Bell,  4  Smed.  &  M.  (Miss.)  lature  cannot  impair  that   power  by 

685;  Stephens  v.  Hood,  9  Smed.  &  M.  failing  to  provide  a  mode  of  appeal. 

(Miss.)  75.  Haight  v.  Gay,  8  Cal.  300,   68    Am. 

L  King  tf.    Hanson,   4   B.   &   Aid.  Dec.  323;  Sacramento,  etc.,  R.  Co.  v. 

519;  King  V.  Skone,  6  East  514:  Willis  Harlan,  24  Cal.  336. 

V.  Lewis,  5  Ired.  (N.  Car.)  14;  Schooner  4.  Savage  v.  Gulliver,  4  Mass.  177; 

Constitution  v,  Woodworth,  2  III.  511;  People's  Ice  Co.  v.  Steamer  Excelsior, 

Bevins  v,  Ramsey,  11   How.  (U.   S.)  43  Mich.  336,  38  Am.  Rep.  246. 

185;  Lowell  V,  Spring,  6  Mass.  398;  8.  Savage  v,  Gulliver,  4  Mass.  177; 

Weatherbee  v,  Johnson,  14  Mass.  420;  People's  Ice  Co.  v.  Steamer  Excelsior, 

Com.  V,  Messenger,  4  Mass.  469;  Bow-  43  Mich.  336. 

ers  f .  Gorham,  13  Conn.  530.  6.  Lyles  v.    Barnes,  40  Miss.   608; 

2.  People  V.  Richmond,  16  Colo.  274;  Moore  v.  Ellis,  18  Mich.  77:  Kenny  v, 

Sharpe  v.   Robertson,  5  Gratt.  (Va.)  Jones,  37  111.  App.  615;  McGowan  tr. 

518;   Norman  v,  Curry,  27  Ark.  440;  Duff,  41    111.   App.    58  ;   Fairbank   v. 

Wadsworth  v.  Davis,  63  N.  Car.  251.  Streeter,  142  111.  226;  Rice  v.  Nicker- 

8.  Rhode  Island  v,  Massachusetts,  son,  4  Allen  (Mass.) 66;  Com.  v.  Craw- 

12  Pet.  (U.  S.)  720;   Ross  r.  Murphy,  ford,  12  Cush.  (Mass.)  271;   Com.  v. 

55  Mo.  372;  Smith  v.  Guerant,  55  Mo.  Richards,  17  Pick.  (Mass.)  295;  Com. 

584;  Titus  V.  Latimer,  5  Tex.  433.  v,  Dunham,  22  Pick.  (Mass.)  11;  Com. 

In  Constitational  Cases. — This  power  v.  Messenger,  4  Mass.   462;  Campbell 

extends  to  every  case,  whether   the  v,   Howard,    5   Mass.    376;    Green  v. 
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provided  for  bringing  up  a  case  appealable  by  the  constitution, 
resort  may  be  had  to  a  writ  of  error.^  In  other  cases  the  failure 
of  the  legislature  to  prescribe  a  mode  is  equivalent  to  the  declara- 
tion that  none  shall  exist.  ^ 

(L  Under  Codes  of  Civil  Procedure.— The  modem  code 
practice   substitutes   a  common  form  of  appellate  proceeding, 

equally  applicable  in   bringing  up  cases  at  law  or  in  equity.' 

Castello,  35  Mo.  App.  127;  Whitehead  matter  entirely  different  from  htshav- 

V.  Cole,  49  Mo.  App.  428;   Cissell  v.  ing  been  deprived  of  an  opportunity 

Cissell,  77  Mo.  371;  Ladow  v.  Groom,  to  be  heard  at  all."     Excelsior  Elec- 

X  Den.  (N.  Y.)43i;  Wiscartz'.  Dauchy,  trie  Co.  v,  Chicago  Waifs'   Mission, 

3  Dall.  (U.  S.)  326.  etc..  School,  41  111.  App.  115. 

Sight  of  AppeaL — The  right  to  ap-  But  if  the  failure  to  comply  is  due 

peal  confers  on  an  appellate  court  the  to  the  arbitrary  action  of  the  lower 

power  to  review  a  judgment  appealed  court*  it  has  been  held  that  a  party  may 

from,  if  the  appeal  has  been  perfected  still  have  his  case  reviewed  where  the 

according  to  law.     Whittem  v.  State,  justice  refused  to  make  a  transcript  or 

36  Md.  196.  approve  a  bond  necessary  for  appeal. 

Ksthod.  —  The    principle    of    strict  Held,  that  the  case  might  be  reviewed 

compliance  obtains  whether  the  meth-  on  certiorari.     Cook  v.  Holt,  93  111. 

od  be  technical  chancery  appeal,  writ  146.     But  party  must  show  that  there 

of  error,  or  code  appeal.   State  v.. New-  was   no   failure  of   diligence   on  his 

man,  24  Fla.  33.  part.     White  v,  Frye,  7  111.  65. 

As  the  method  presented  by  statute  1.  Exp,  Thistleton,  52  Cal.  224;  Mid- 

is  exclusive,  a  party  cannot  resort  to  dleton  v,  Gould,  5  Cal.  190;  Adams  v. 

a  writ  of  error  after  the  expiration  Town,  3  Cal.  247;  Sacramento,  etc.,  R. 

of  the   statutory  period.     Duncan  v.  Co.  v.  Harlan,  24  Cal.  334;  Lynes  v, 

Forgey,  25  Mo.  App.  310.  State,  5  Port  (Ala.)  236,  30  Am.  Dec. 

Cannot  bo  Kodifiod.— The  conditions  557;  State  v.  King,  20  Fla.  401;  French 

required   by  statute  as  precedent   to  v.  People,  77  111.  531. 

taking  and  perfecting  an  appeal  can-  Where  an  appellate  court  is  vested 

not  therefore  be  modified  or  extended  with  jurisdiction  over  a  case  by  the 

by  any  judge  or  court  without  express  constitution,  it  has,  by  virtue  of  its  ap- 

statutory  authority.  Emerson  v,  Clark,  pellate  power  to  hear  the  cause,  au- 

3  111.  489;  Sholty  V,  Mclntyre,  136  111.  thority  to  frame  and  issue  an  appro- 

35.  priate  writ  for  the  purpose  of  bringing 

Appoal  Ydd. — Where  the  conditions  up  the  errors  committed  below.   Exp, 

are  not  complied  with,  the  appeal  is  Thistleton,  52  Cal.  224. 

void   on    objection  of    the   appellee.  2.  McGowan  t/.  Duff,  41  111.  App.  57; 

Hardaway  v.    Biles,   i   Smed.   &   M.  Ward    v.  People,  13   111.  635;    In  re 

(Miss. X657;  Porter  V.  Grisham,  3  How.  Storey,    120     111.   252;    Lockman    ». 

(Miss.)  75.     See  infra.  Procedure,  Morgan  County,  32  111.  App.  414;   Mc- 

Lois  «f  Bight. — Where  a  party  lost  Allister  v,  Albion,  10  N.  Y.  353;  Wis- 
his  right  of  appeal  in  consequence  of  cart  v,  Dauchy,  3  Dall.  (U.  S.)  326; 
the  judge  entering  an  order  allowing  U.  S.  v,  Nourse,  6  Pet.  (U.  S.)  470. 
appeal  without  notice  to  parties,  and  8.  Blatchley  v.  Coles,  6  Colo.  82; 
in  consequence  the  time  expired  be-  Montgomery  v.  Jones,  5  Ind.  527;  Nor- 
fore  they  received  actual  notice,  the  man  v,  Curry,  27  Ark.  440:  Mazange 
court  in  refusing  relief  said  :  '*  It  is  v,  Slocum,  23  Ala.  668;  Gormly  v, 
not  only  a  natural  equity,  but  a  Mcintosh,  22  Barb.  (N.  Y.)  275;  Frees 
fundamental  principle  of  law,  that  no  v.  Ford,  6  N.  Y.  176;  Kundolf  v.  Thai- 
person  shall  be  condemned  or  be  cast  heimer,  12  N.  Y.  593;  Irwin  v,  Calhoun, 
in  any  litigation  without  having  an  op-  3  Neb.  453;  Brewster  v,  Cowen,  55 
portunity  tobeheard;  but  having  once  Conn.  152;  Schlesinger  v.  Chapman, 
been  fairly  and  fully  heard,  the  right  52  Conn.  271. 

to  an  appeal  rests  upon  no  natural  Whoro   Vo    Appoal. — Hence,    under 

equity,  and  that  a  party  should  by  Code  practice,  no  appeal  lies  in  a  case 

some  misfortune  be  deprived  of  an  where    neither  a  writ   of    error   nor 

opportunity  to  take  an  appeal  is  a  chancery  appeal  existed  previously, 

3  Encyc  PL  &  Pr.— 2.  1? 
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But  the  creation  of  a  siogle  method  of  appeal  does  not  destroy 
the  iniaeretit  diftinctioo  between  legal  and  equitable  actioos,* 
and  tlie  priociples  applicable  to  each  will  amtrol  the  adjudication 
of  each  class  of  cases.' 

€.  Effect  or  Statutory  Appeal.— Where  a  stattjtoiy  ap- 

peal  IS  given  in  a  class  ot  cases  previously  removable  by  writ  of 
error,  the  right  to  sue  out  the  writ  is  abolished  by  implication,^ 
except  in  criminal  cases,*  or  where  the  statute  supports  the  infer- 
ence that  the  remedy  of  appeal  is  intended  to  be  cumulative,' 
See  artkk  Errok,  Wjot  op. 

unless  bj  statute.    Savage  Min.  Co.  as  vras  then  in  practloe  In  reviewing 

K.  Owiag3«  3  Giii  (Md.)  497.  pro£eeding3  in  equity  hy  apneal  to  the 

Strict   CtmpiUHiQft.— Since    the  Code  chancellor  from  the  vice-chancellors' 

practice  creates  a  statutory  appeal*  its  courts*  and  from  the  chancellor  to  the 

provisions  must  be  stricUy  folio Vi&d  court  for  the  correction  of  errors.*' 

vbetherat  law  or  in  equity.    Norman  Pirm  of  Jnd^ent. — Hence   on    ap- 

p^  Curry,  27  Ark.  440.     The  method  is  peal  from  a  suit  at  law  a  judgment  of 

exclusive.     Wads  worth  v,  Davis,  63  reversal  is  appropriate  in  equity:  the 

K.  Car.  a5l#    A  statement  ol  facts  or  cause  should  be  remanded  with  direc- 

biJI  of  exceptions  is  as  essential  in  tions  to  dismiss.    Gormlys^.  Mcintosh, 

equitable  as  in  legal    appeal    under  22  Barb.  (N«  Y.)  277. 

Code  practice.    Blatchley  p.  Coles*  6  2. '  Gormly  v.   McIntosh«   23  Barb. 

Colo.  82.  (N.  Y.)  27$;  5mitb  p»  Gibson,  14  Fla. 

CoOs  Appsal  la  taw  Cass.— J  n  cases  318. 

at  law  an  appeal  under  Code  practice  3.  Ennis  p,  Ennis,  Z03  III.  95 ;  Elliott 

is  coextensive  as  an  appellate  remedy  p.   Sanderson,   i  P.   &  W.  (Pa.)  74; 

witli  the  writ  of  error  which  it  super-  Snyder  v.  Kunkleman,  2  Watts  (Pa.) 

sedes.     It  only  lies  to  the  samejudg-  4^6;  Horner's,  etc..  Lateral  R*  Co., 

ments    unless    extended    by    statute.  37  Pa.  St.  333;  HaJJ's  Appeal,  56  Pa. 

Gates  r.  Haynes,  22  Fla.  325;  McKin-  St.  m8;  Harvey  v.  Travelers*  Ins.  Co.. 

son  p,  McCollum,  6  Fla.  376;  Suples  18  Colo.    3S4i  Cooke,  Petitioner,    J5 

p,  Hartridge,  B  Fla.  426.  Pick.  (Mass.)  234;  Skipwith  p.  Hill,  a 

In  JSgaity. — In  equity  a  Code  appeal  Mass.  35;  Savage  p,  Gulliver,  4  Mass. 

brings  up  the  entire  case,  the  facts  as  171;  Jarvis  p,  Blanchard,  6  Mass.  4; 

well  as  law,  unless  statutes  provide  Mountfort  v.  Hall,  i  Mass.  443;  Cham- 

ptherwise.    State  f^.  Jacksonville,  etc.,  pion  p.  Brooks,  9  Mass.  928;    Hem- 

R.  Co.,  15  Fla.  201;  LeBaron  p.  Faun-  men  way  v,  Hickes,  4  Pick.  (Mass.)  497; 

UcTQy,  2  Fla.  276;  Southern  L.  Ins.,  Gay  p.  Richardson,  iB  Pick.  (Mass.) 

etc,  Co^  p.  Cole,  4  Fla.  359;  Griffin  p.  4i7\  Monk  p.  Guild,  3  Met.  (Mass.)  379; 

Qrmao,  9  Fla.  22.  Elli»  p,  BulUrd,  65  Mass.  496. 

1.  Gormly  v.  Mcintosh,  22  Barb.  And  of  course  it  may  be  expressly 
(K.  Y.)  275,  where  it  was  said:  "The  abolished  by  statute.  Hanrey  v.  Trav- 
chan^es  in  the  mode  of  review  were  elers'  Ins.  Co.,  j8  Colo.  354;  Sons  of 
not  intended  to  change  its  charac-  America  Bidg.,  etc.,  Assoc  v.  Deo- 
ter  or  the  principles  which  ha4  been  ver,  15  Colo.  593:  Meyer  p.  Brophy, 
previously  adopted  and  sanctioned  15  Colo.  572;  Hall  v.  Pay  Rock  Con* 
through  a  long  period  of  time  in  the  solidated  Min.  Co.,  6  Colo.  81;  Pea- 
history  of  common  Jaw.  It  was  not  body  v,  Thatcher,  3  Colo^  27$, 
intended  to  abolish  any  principle  or  i.  Emerson  v.  Clark,  3  IIU  489. 
rule  of  the  common  law,  but  only  to  (.  Haines  p.  People,  97  III.  z66; 
change  the  mode  of  applying  and  car-  Langworthy  p.  Baker,  93  111.  430; 
ryingout  the  principle.  In  short,  the  Moore  p,  Mayfield.  47  111.  (67;  Hob- 
appeal  in  respect  to  judgments  or  pro-  son  p.  Paine,  40  111.  3$;  Horner  r.  Goe, 
ceedings  in  common-law  actions  was  54  IIU  286. 

intended  to  be  and  is  a  mere  substitute  So  where  the  implied  abolition  of 

for  a  writ  of  error^  and  in  respect  to  the  writ  would  lead  to  manliest  iojus- 

equitable  proceedings  it  was  just  such  tice,  by  denying  all  right  of  review  In 

a  proceeding  and  with  just  such  force  certain  cases  evidently  not  wUhio  the 
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/.  Legislative  Control  of  Statutory  Right.— Where 

not  granted  by  the  constitution  the  right  of  appeal  is  purely  a 
privilege  and  not  a  vested  right.*  As  such  it  pertains  to  the 
remedy,*  and  may  be  modified,  abolished,  or  revived  by  the  leg- 
islature at  discretion.*     The  repeal  of  the  statute  authorizing  aa 

contemplation  of  the  legislature,    it  sign,  ii  Neb.  529;   Kramer  v.  Cleve<» 

has  been  considered  to  survive  in  such  land,   etc.,   R.   Co.,   5   Ohio   St.    147;: 

cases,  although   the    legislature   has  Huntington  v.  Kauffman,   za6  Pa.  St. 

adopted  the  general  method  of  code  305;  Lockman  v.   Morgan  County,  32: 

appeal.     Bowers    v.  Green,  2  111.  42;  111.  App.  414;  £x/.  McCardle,  7  Wall. 

approved  YQ,  Harvey  v.  Travelers*  Ins.  (U.  S.)  506. 

Co.,  18  Colo.  354.  **  Legislative  acts  which  are  retro- 

1.  Mayne  v.  Huntington  County,  spective  in  their  character  are  not  void 
123  Ind.  132;  Davis  v.  Rupe,  114  Ind.  unless  they  conflict  with  some  consti- 
588;  Bryson  v.  McCreary,  102  Ind.  1;  tutional  provision  or  interfere  in  some 
Excelsior  Electric  Co.  v.  Chicago  respect  with  vested  rights.'*  SmitHv. 
Waifs'Mission,4iIll.  App.  ii2;Hanna  Van  Gilder,  26  Ark.  527;  Smith  v, 
V.Grand  Trunk  R.  Co.,  41  111.  App.  Bryan,  34  111.  377;  Rosier  v.  Hale,  10 
u6;  Ex  p,  McCardle,  7  Wall.  (U.  S.)  Iowa  486,  77  Am.  Dec.  127;  Holloway 
506;  Leavenworth  Coal  Co.  v.  Barber,  v.  Sherman,  12  Iowa  283;  McCormick 
47  Kan.  29;  Hardaway  v.  Bites,  i  v,  Rusch,  15  Iowa  131,  83  Am.  Dec. 
Smcd.  &  M.  (Miss.)  657;  Porter  v.  401;  Rockwell  v.  HubbeU,  2  Doug. 
Grisham,  3  How.  (Miss.)  75.  (Mich.)  200;  Lord   v.  Chadbourne,  42 

2.  Mayne   v.    Huntington    County,  Me.  441,  66  Am.  Dec.  290. 

123  Ind.  132;  Davis  v.  Rupe,  114  Ind.  As  where,  after  an  appeal  was  taken, 

588;  Bryson  v,  McCreary,  102  Ind.  i;  the  mode  of  proceeding  was  changed 

Branson  v,  Studebaker,  133  Ind.  147.  by  the  legislature  to  trial  de  novo  in- 

TnuiifereBoe    to  Another  Tribunal. —  stead  of  a  mere  review  of  errors,  it 

As  there  is  no  vested  right  in  a  rem-  was  held  applicable  to  the   pending 

edy,    a    statute    transferring    causes  cause.     Smith  v.  Van  Glidder,  26  Ark. 

from  the  docket  of  one  appellate  court  527. 

to  another  is  constitutional.     Branson  To  Ono  Party.— -It  may  therefore  be 

9.  Studebaker,  133  Ind.  147.  given  to  one  party  and  denied  to  any 

S.  Demaray  V.  Little,  17  Mich.  387;  other.     State  v.  Ensign,  11  Neb.  529. 

Weed  V.  Lyon,  Walk.  (Mich.)  77;  Hew-  Extension  of  Time. — So  a  statute  ex- 

lett  V.  Shaw,  9  Mich.  346:   Michigan  tending  the  time  to  appeal  may  revive 

Ins.  Co.  V.  Whittemore,  12  Mich.  311;  a  right  of  appeal  already  lost  by  the 

Maxfield   v.    Freeman,   39    Mich.    64;  expiration  of  the  statutory  period  in 

Cady  r.  Centre ville  Knit  Goods  Mfg.  which  to  appeal.     Page  v.  Matthews, 

Co.,  48  Mich.  133;   Detroit  First  Nat.  40  Ala.  547. 

Bank  v,    E.   T.    Barnum  Wire,   etc..  But  it  has  been  regarded  as  an  un- 

Works,   58  Mich.  315;    Kundinger  v,  constitutional  assumption  of  judicial 

Saginaw,  59  Mich.  355;  Pickett  V.  Pick-  power  by  the  legislature  to  grant  an 

ett,  I  How.  (Miss.)  267;    Carmichael  appeal  by  special  act  in  a  single  case 

V.  Trustees  of  School  Lands,  3  How.  where  the  right  had  been  lost  by  lapse 

(Miss.)  84;  Parker  v,  Willis,  27  Miss,  of  time.     Lewis  v,  Webb,  3  Me.   326; 

766;  Briscoe  v.  Anketell,  28  Miss.  371;  Durham  v.  Lewiston,  4  Me.  140;  Bates 

Scrvis   V,    Beatty,   32  Miss.    52;   Dis-  v.  Kimball,  2  D.  Chip.  (Vt.)  77;  Stam« 

mukes  v.  Stokes,  41  Miss.  430;   Ben-  ford  v.  Barry,  i  Aik.  (Vt.)  314, 15  Am. 

nett  V.  Fisher,   26  Iowa  497^  Daven-  Dec.  691;  Merrill  v.  Sherburne,  i  N. 

port  V.  Davenport,  etc.,    R.    Co.,    37  H.  199;  and  r9m/0r^Sydnor  v.  Palmer,. 

Iowa  624:  Rivers  v.  Cole,  38  Iowa  677;  32  Wis.  406;  Lancaster  v.  Barr,  25  Wis. 

Sims  V.  Hines,  121  Ind.  537;  Branson  560;    Davis    v,     Menasha,     21     Wis. 

p.  Studebaker,  133  Ind.  147;  Hough-  491. 

ton's  Appeal,  42  CaL  58;   Gordon  v.  Whore  not  Aboliihod. — The  repeal  of 

Gray  (Colo.,  1893),  34  Pac.  Rep.   840;  a  statute  creating  the  right  of  action 

Lowell  V,  Spring,  6  Mass.  398;   Barth  in  a  prosecution  of  which  a  judgment 

V,  Rosenfeld,  36  Md.  6is;  Minneapolis  has  been  rendered  does  not  deprive 

0^.  Wilkin,  30  Minn.  144;  State  v.  En-  the  party  of  his  right  to  appeal  there- 

19 
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appeal  deprives  the  appellate  tribunal  of  jurisdiction  to  hear  all 
causes  under  the  repealed  statute,^  even  those  pending  at  the 
time  of  repeal* 

4.  Constmotion  of  Statutory  Bight  of  Appeal — ^OoBitanutioii  Libma 

The  principle  that  remedial  statutes  will  be  liberally  construed 
applies  to  statutes  granting  a  right  of  appeal.'     But  the  appel- 

from  accruing  under  another  statute.  Bzotptioiii. — Unless,  of  course,  ex- 

Backes  v.  Dant,  55  Ind.  181.  pressly  excepted  by  the  repealing  act. 

KodifiMtioii  of  Proosdart.— The  legis-  Illinois,  etc.,  Canal  v.  Chicago,  14  111. 

lature  may  revoke  or  modify  the  rules  334. 

of  procedure  affecting  appeals  at  any  8.  Callahan  v,  Jennings,   16  Colo. 

time,  and  the  revocation  or  modifica-  471;  Ex  f,   McCardle,  7  Wall.  (U.  S.) 

tion  applies  to  cases  pending  on  ap-  506  ;   Illinois,  etc..  Canal  v,  Chicago, 

peal.  14  111.   334;   Butler  v.  Palmer,  i  Hill 

**  Parties  litigant    have   no  vested  (N.  Y.)  324. 

right  in  the  rules  of  practice  or  modes  Trial  ]>•  Voto. — The   principle  ob- 

of  procedure  prescribed  by  law,  but  at  tains  in  causes  appealed  for  trial   de 

%X\  times  prior  to  the  final  trial  of  their  novo  as  well  as  for  review.     Callahan 

cause  the  law   prescribing  the  same  v.  Jennings,  16  Colo.  471 ;   Smith  v, 

within  the  limits  mentioned  "  (consti-  Arapahoe   County  Ct.,   4  Colo.    235; 

Xutional)  "may  be  altered,  amended,  or  Harrison  v.  Smith,  2  Colo.  625. 

repealed,  and  other  rules  and  modes  It  is  a  fundamental  general   rule, 

of  procedure  substituted  by  the  legis-  where  a  right  or  remedy  which  did  not 

4ature."     Jensen   v.    Fricke,    133   111.  exist  at  common  law  is  founded  solely 

171;  Haine  v.  People.  97  III.  161;  Peo-  on  a  statute,  that  the  unqualified  repeal 

j>le   V.   Richmond.  16  Colo.  274;   Wil-  of  the  statute  before  the  right  has  be- 

ioughby  V.  George,  4  Colo.  22;  Steb-  come  vested  or  the  remedy  perfected 

bins  V,  Anthony,  5  Colo.   273;  Web-  abrogates  the  right  and  deprives  the 

9ter  V.  Gaff,  6  Colo.  475.  court  of  all    jurisdiction   to  proceed 

Where  the  new  legislation  does  not  further  in  administering  a  remedy; 
take  away  the  right  nor  deny  the  when  jurisdiction  over  a  subject-mat- 
remedy,  but  merely  modifies  the  pro-  ter  or  special  proceeding  depends  upon 
ceedings  while  providing  a  similar  an  act  of  the  legislature,  if  the  act 
remedy,  the  jurisdiction  continues;  be  repealed  before  the  proceeding  is 
but  under  the  forms  of  the  later  act,  terminated  the  jurisdiction  of  neces- 
so  far  as  the  acts  differ.  Mayne  v.  sity  falls  to  the  ground.  Mayne  v, 
Huntington  County,  123  Ind.  132;  Huntington  County,  123  Ind.  132; 
Moss  V.  State,  loi  Ind.  321,  where  it  Moss  v.  State,  loi  Ind.  321;  Stephen- 
was  held  that  a  drainage  proceeding  son  v.  Doe,  8  Blackf.  (Ind.)  508, 46  Am. 
instituted  under  Act  of  1881  must  con-  Dec.  489;  Roush  v,  Morrison,  47  Ind. 
form  to  amendments  of  1883  ;  and  414;  Hampton  v.  Com.,  19  Pa.  St.  329; 
compare  Knoup  v.  Piqua  Bank,  i  Ohio  Bowen  v.  Phillips,  55  Ind.  226. 
St.  607.  8.  Houk   v.    Barthold,   73   Ind.    21; 

Writ  of  Error. — A  constitutional  dec-  Lloyd  v.  Sullivan,  9  Mont.  577;  Haas 
laration  that  writs  of  error  shall  lie  v.  Lees,  18  Kan.  449;  San  Francisco  v. 
to  certain  courts  does  not  prohibit  Certain  Real  Estate,  42  Cal.  513;  Fair- 
the  legislature  from  extending  them  child  v.  Doten,  42  Cal.  125;  Hough- 
to  other  courts  not  named.  People  t'.  ton's  Appeal,  42  Cal.  35;  Lawton  v» 
Richmond,  16  Colo.  283.  Highway  Com'rs,  2  Cai.  (N.  Y.)  179; 

1.  Langdon  V.  Applegate,  5  Ind.  327;  Rex  v.  Com'rs,  2  Keble  43;   Rex  v. 

Hunt  t/.  Jennings,  5  Blackf.  (Ind.)  195,  Morely,   2    Burr.   1042;    Richards    v, 

33  Am.  Dec.  465;  Mayne  v.  Huntington  Hodges,  i  Mod.  45. 

County,  123  Ind.  132;  Miller's  Case,  i  '*Laws  regulating  the  exercise   of 

W.   Bl.  457;   Rex  V.  London,  3  Burr,  the  right  are   intended  to  afford  the 

1456;  Kee  V.  Goodwin,  4  Moore  &  P.  party  every   possible    facility  in    its 

341;   Com.   V,  Beatty,  i  Watts    (Pa.)  furtherance    consistent    with    a    due 

382;  In  re  Road,  4  Yeates  (Pa.)  392;  regard    to     rights    of    the    opposite 

Remington  v.  Smith,  i  Colo.  53;  Com.  party,   and   they  should  be  so    con- 

V.  Highway  Com'rs,  6  Pick.  (Mass.)  strued  as  most  certainly  and  effecta- 

301;  Bailey  v.  Mason,  4  Minn.  546.  ally  to  attain   this  object."     Shelto0 
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late  court  cannot  create  the  right  by  legal  intendment  unless  the 
legislative  intent  clearly  appears;^  and  as  no  presumption  of  ju- 
risdiction attaches  to  appellate  tribunals,'  the  burden  rests  upon 
the  appellant  to  bring  himself  within  a  reasonable  construction  of 
the  statute.*  Where  the  right  of  appeal  has  once  existed  its  ab- 
rogation will  not  be  implied  unless  the  inference  be  irresistible.** 
A  statutory  right  of  appeal  is,  however,  an  absolute  right  where 
unrepealed,  and  does  not  depend  on  the  merits  of  the  cause 
below.* 

I           9.  Wade,  4  Tex.    148,    51   Am.    Dec.  courts.     Cross   v,  U.   S.,    145   U.   S. 

I           722.  571. 

But  no  rule  of  statutory  interpreta-  5.  Michigan    Ins.    Co.    v.    Whitte- 

tion  can  be  violated  in  order  to  ere-  more,  12  Mich.  311;  Hewlett  v,  Shaw, 

ate  the  right.     San  Francisco  v.  Cer-  9  Mich.  346;   Fox  v.  Wayne  County, 

!           tain  Real  Estate,  42  Cal.  513.  48  Mich.  643;  Ware  v.  McDonald,  62 

I              Szprow  Juriidietioxi. — So   where  ju-  Ala.  81;   Moore  v,  Randolph,  52  Ala. 

I  risdiction  is  conferred  on  an  inferior  530;  Ex p,  Bixley,  13  Ark.  286;  Town- 
court,  the  right  of  appeal  from  its  de-  send  v,  Timmons,  44  Ark.  482;  Mc- 
cisions  must  be  expressly  given.     It  Crary,  v.  Rogers,  35  Ark.  298;  Wilkes 

I           will  not  be  implied.     Excelsior  Elec-  v.  Hunt,  4  Wash.  Ten  100. 

eric  Co.  V,  Chicago  Waifs'  Mission,  41  Disoretionary.  —  So     the      appellate 

I           111.  App.  112.  court  will  not,  therefore,  dismiss  aa 

1.  Ex  p.  Cosner,  4  Tex.  App.  89;  appeal  on  motion  without  examination 
Houghton's  Appeal,  42  Cal.  52;  Cross  of  the  merits  on  the  alleged  ground 

'           ».   U.    S..    145    U.    S.    571;   Barth    v,  that  the  decision  appealed  from  was 

Rosenfeld,  36  Md.  604.  discretionary,  if  it  was  final  and  withia 

So  a  statutory  appeal  exists  only  in  the  statute  of  appeals.     Whether  it  be 

the  cases   and   under  the  conditions  discretionary  or  not  will  be  considered 

prescribed  by  the  statute.     McGowan  on  the  merits.     Michigan   Ins.  Co.  v^ 

V.  Duff.  41  111.  App.  58:  Hellerman  v,  Whittemore,  12  Mich.  311. 

Beale,  114  111.  355;  Ward  v.  People,  13  From  JustiM  of  the  Peace. — Thus^wheiz 

111.  635:  In  re  Storey,  120  111.  252.  granted  to  an  appellant  from  a  judg- 

Important  Queitioxis. — The  fact  that  ment  of  a  justice  of  the  peace,  upon 

questions  of  grave  public  importance  filing  an  affidavit  the   appellant  need 

are  at   stake    does   not    authorize    a  do  nothing  further  to  obtain  his  ap- 

court  to  take  jurisdiction   at  the  ex-  peal.    Townsend  v.  Timmons,  44  Ark. 

pense  of  the  rule  of  fair  intendment.  482. 

Chicago,  etc.,  R.  Co.  v,  Dey,  76  Iowa  Enjoining  AppeaL — ^Where  a  party  is 

27S.  entitled  to  an  appeal  as  a  matter  of 

2.  The  jurisdiction  of  the  appellate  right  in  a  proper  case,  a  judge  or 
tribunal  must  affirmatively  appear  on  other  official  exercises  no  discretion  in 
the  record.  Hite  v.  Hinsel,  39  La.  granting  the  appeal,  but  must  decide 
Ann.  113.     See  Record,  infra.  at  his  peril  whether  the  case  is  or  is 

8.  Hite  V,  Hinsel,  39  La.  Ann.  113.  not  within  the  statute.     The  granting 

4.  Overseers  of  Poor  v.  Smith,  2  S.  of  such  an  appeal  cannot  be  enjoined 

&  R.  (Pa.)  363;   Houk  V,  Barthold,  73  in   equity.      Moore   v.    Randolph,  52 

Ind.  21;  Starr  v,  Rochester,  6  Wend.  Ala.  530. 

(N.  Y. )  564.  Kandamufl  to  Compel  Appeal. —Where  a 

The  presumption  is  in  favor  of  ap-  statutory  right  of  appeal  is  denied  by 

peal,  and  the  legislative  intent  to  de-  a  trial  court  or  judge,  an  application 

stroy  the  right  should  be  beyond  rea-  for  a  mandamus  will  be  granted  by  the 

sonable  doubt.     Starr  v,  Rochester,  6  appellate  court  to  compel  the  entry  of 

Wend.  (N.  Y.)  564.  a  nunc  pro  tunc  order  allowing  the  ap- 

So,unles8  jurisdiction  is  conferred  in  peal  as  of  the  date  of  the  motion.    Mc- 

implicit  terms,  the  Supreme  Court  of  Creary  v.  Rogers,  35  Ark.  298;  Ware 

the  United  States  has  no  general  au-  v,  McDonald,  62  Ala.  81;   Wilkes  v. 

ihority  to  review  on  error  or  appeal  Hunt,  4  Wash.  Ter.  100. 

criminal  cases   from   inferior  federal  Amount  Involved. — The  amount   in* 
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5.  Special  Jurisdiotion.  —  Where  a  special  and  extraordinary 
jurisdiction  not  following  the  common  law  is  created  by  statute, 
no  appeal  can  be  taken  therefrom  unless  expressly  provided  for 
in  the  statute.^     Certiorari  is  ordinarily  the  proper  remedy  to 


volved  is  immaterial,  unless  expressly 
fixed  by  statute.     Bowers  v,  Greeq,  2 

in.  42. 

It  was  held  applicable  where  the 
amount  involved  was  only  $5.  Bow- 
ers V,  Green,  2  III.  42. 

In  Ringgold's  case,  i  Bland  (Md.)  7, 
it  was  said:  "The  right  of  appeal 
seems  to  have  been  conceded  to  the 
citizen  by  the  common  law  in  all  civil 
cases,  without  check  or  control  of  any 
kind  whatever." 

1.  Alabama, — Taylor  v.  Powers,  3 
Ala.  285;  Hill  t/.  Bridges,  6  Port.  (Ala.) 
197;  Ex  f.  Berg,  14  Ala.  516;  McCulley 
V.  Cunningham.  96  Ala.  583. 

Arkansas. — Ex  /.  Frail,  3  Ark.  561 ; 
Ruddell  V,  Magruder,  11  Ark.  579; 
Phillips  V.  Wills,  14  Ark.  595;  Dough- 
erty V,  McDonald,  14  Ark.  597;  Smiser 
V.  Robertson,  16  Ark.  600;  Rector  v, 
Harris,  19  Ark.  265. 

Connecticut. — Trinity  College  v. 
Hartford,  32  Conn.  466. 

Illinois. — Moore  v.  Mayfield,  47  111. 
167;  Schlattweiler  r.  St,  Clair  County, 
63  111.  449;  Hall  V.  Thode,  75  111.  173. 

Maryland. — Francis  v.  Weaver,  76 
Md.  457;  State  v.  Easton  Social,  etc., 
Club,  72  Md.  297;  Savage  Mfg.  Co. 
V.  Owings,  3  Gill  (Md.)  497;  Carter  v. 
Dennison,  7  Gill  (Md.)  157;  Crocket  v, 
Parke,  7  Gill  (Md.)  237;  Williams  v. 
Williams.  7  Gill  (Md.)  302;  Swann  v. 
Cumberland,  8  Gill  (Md.)  150;  Wil- 
mington, etc.,  R.  Co.  V.  Condon,  8  Gill 
A  J.  (Md.)  443;  Webster  v.  Cockey, 
^  Gill  (Md.)  92;  Lammoth  v.  Maulsby, 
•8  Md.  5;  Baltimore,  etc..  Turnpike  Co. 
V.  Northern  Cent.  R.  Co.,  15  Md.  198; 
^'arfield  v.  Latrobe,46Md.  123;  Meyer 
'V,  Steuart,  48  Md.  425;  Margraff  v. 
Cunningham,  57  Md.  586;  Anderson  v. 
Levely,  58  Md.  192;  Handy  v.  Hop- 
kins, 59  Md.  172. 

Massachusetts. — Edgar  v.  Dodge,  4 
Mass.  670;  Pratt  v.  Hall,  4  Mass.  239; 
Ball  V.  Brigham,  5  Mass.  406. 

Michigan, — Cross  v.  People,  8  Mich. 
113:  People  V.  Calhoun,  Circuit  Judge, 
30  Mich.  266;  Smith  v.  Poor,  Superin- 
tendent, 34  Mich.  58;  Townsend  v. 
Tudor,  41  Mich.  263;  Cooper  v,  An- 
drews, 44  Mich.  94;  Gray  v,  York,  44 
Mich.  415;  Gore  v,  Ray,  69  Mich. 
114. 


Minnesota. — McNamara  v.  Minne- 
sota Cent.  R.  Co.,  12  Minn.  388;  Sher- 
wood V.  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
122;  Ripp  V.  Chicago,  etc.,  R.  Co.,  23 
Minn.  18;  Conter  v,  St.  Paul,  etc.,  R. 
Co.,  24  Minn.  313. 

Mississippi. — McNutt  v.  Wilcox,  3 
How.  (Miss.)  421. 

Ohio. — Hoy  v.  Hites,  11  Ohio  254; 
Steinbarger  v.  Steinbarger,  19  Ohio 
106. 

Pennsylvania. — Mitton*S  Appeal,  2 
Penny  (Pa.)  380;  Mifflin  Tp.  v.  Eliza- 
beth, 18  Pa.  St.  17;  Kimber  v.  Schuyl- 
kill County,  20  Pa.  St.  366;  Bross  v. 
Com.,  71  Pa.  St.  262;  In  re  Chestnut 
Street,  86  Pa.  St.  88;  Toole's  Appeal, 
90  Pa.  St.  376;  Rhoad's  Appeal,  loi 
Pa.  St.  2S4;  Reed's  Appeal,  114  Pa.  St. 
452;  Davenport  v.  Jones,  126  Pa.  St. 
271;  Spencer  v.  Bloom,  149  Pa.  St.  106; 
Lehigh  Coal,  etc.,  Co.'s  Appeal,  112 
Pa.  St.  360. 

Texas. — Field  v,  Anderson,  i  Tex. 
437;  Baker  v,  Chisholm,  3  Tex.  157; 
Ex  p.  Cosner,  4  Tex.  App.  89;  Prewitt 
V.  Farris,  5  Tex.  370;  Thomerson  v. 
State,  8  Tex.  173;  O'Docherty  -v. 
Archer,  9  Tex.  295;  Tadlock  v.  Texas 
Monumental  Committee,  21  Tex.  x66; 
Cowan  V.  Nixon,  28  Tex.  230. 

IVcst  Virginia. — Hein  v.  Smith,  13 
W.  Va.  358;  Low  V.  Lincoln  County  Ct., 
27  W.  Va.  785. 

Where  the  verdict  is  attacked  as 
against  the  weight  of  evidence,  the 
remedy  is  by  motion  to  set  it  aside,  not 
by  writ  of  error.  Gates  v.  Watt,  127  Pa. 
St.  20;  Savage  Mfg.  Co.  v.  Owings,  3 
Gill  (Md.)457;  Swann  v.  Cumberland, 

8  Gill  (Md.)  152;  Carter  v.  Dennison, 
7Gill(Md.)  164;  Webster  v.  Cockey, 

9  Gill  (Md.)93;  Groenwelt  v.  Burwell, 
I  Salk.  144;  Mannix  v.  Hamilton  Coun- 
ty, 43  Ohio  St.  210;  Melvin  v.  Bridge, 
3  Mass.  305;  Com.  v.  Ellis,  li  Mass. 
462;  Com.  V.  Cummings,  3  Cush. 
(Mass.)  212,  50  Am.  Dec.  732;  Van- 
dusen  v.  Comstock,  3  Mass.  184; 
Drowne  v.  Stimpson,  2  Mass.  441; 
Winslow  V.  Anderson,  4  Mass.  376. 

Inquisition. — As  from  a  fine  imposed 
by  a  justice  of  the  peace  in  an  inquisi- 
tion against  a  railroad  company  upon 
the  condition  of  the  roadbed.  Francis 
V.  Weaver,  76  Md.  457. 
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determine  whether  the  limitf  of  the  special  jurisdictioiv  have  been 
exceeded.^ 

6.  Whore  no  JurisAiction  helow.— Where  the  trial  court  had  no 
jurisdiction  of  the  subject-tnatter  of  a  cause,  the  appellate  court 

has  no»e^^  except  to  annul  by  reversal  the  illegal  proceedings 
below.*  It  cannot  remand  the  cause  to  the  trial  court,  nor  retain 
the  cause  for  further  proceeding*^ 

Liqtfor  LitftfSM.^So  an  order  refus-  Cooban  v.  Bryant,  36  Wis.  605;  Kidder 

iog  a  liquor  license  is  not  an  appeal-  r.  Fay,  60  Wis.  2i8;  Baff  v,  Big^g^an^, 

able  5nal  judgment,  order,  or  decree.  43   K»n.   337;  Nicliol  v*  Patterson,  4 

Ramaquano  v.  Crook,  88  Ala.  450.  Ohio  200;  DiUard  v.  St«  Louis,  etc.^R^ 

Board  of  Cflaiau. — So  no  appeal   lies  Co.,  58  Mo.  69;   Taylor  v.  Smith,  64 

from  a  board  of  claims  (Treated  by  tb«  IIL  445;  Plunkett  -9,  Evans  (9.  Dak., 

sute  to  adjudicate  claims  to  taxes  front  zSga),.  50>  N«  W.  Rep.  961. 

the    counties,    unless     an    appeal    is  And    since   consent  cannot    confer 

authorized  in  the  act.     State  v,  Kfifgs  jnrfsdictioi^,  cbe    af)peltafK  d^wtf    ftoc 

Covmy,  X2S  N,  Y.  517.  waive  the  que^ticm  by  appealing'  froM 

1.  Lx>w  V.  Liticoto  Cottftty  Ct^,  17  W.  a   proceeding  of  which   the    inferior 

Va.  785;  Bowers  v,  Greea,  2  IlL  43;  court   had  00  jurisdktioff.     Plonkett 

Stuart  V.  Peopie-,  4  111,395^  Clark  v.  v,    Evans  (S.  Dak.,   x89sr>,   $0  H.  W. 

People,,  t  lU.  540,  12  Am.   Dec.  t^7t  Rep.  963. 

McClay  v,   Norriv,  9  111.  570^  LafigT'  JIAOtat  ]lBiii«iML-^9d^  tm  appeal  ttr 

worthy  v.  Baker,  23  111.  4J0:  Coofi  v,  2kti  fnierrk>r  appellate  court  from  a  de- 

Mason  Coumy^  22  lU.  666;  Fitzeeradd  cision  0i  ^  jn^tce  of  the  peace,  fhe 

V.  Glancy,  49 IIL  46$*,.  9cftuylk:iir  Hav.  amouiit  demanded  by  the  plaintiff  can^ 

Co.  9.  Tbobtirn,  7  S.  &  R,  (Pa.)  41  s;  not  be  increased  beyond  the  limits  of 

TheSbrp  Portland,  2  9«  4^  R.  (Pa^)  19^7,'  the  jurisdiction  of  the  justice  below  ex^ 

Cooke  V.  Reiiibart,  t  RarWle  (Pa.)  317;  dep€8ofa.ra0toeAifMra«eiiM;«rest  which 

Com.    V,    Burkharty  3^  Pa.    Si.    521;  luks  accf ued  sifKe  tbe  iAstitof ion  of  the 

Cooke,  Petitioner,    15   Pick.    (Mass.)  swh^     S»fiaw  ^^  Squit^^,    153   Pa.  3f. 

234;  Martin  t^.ConK,  i  Mass.  547;  Sav^  tie;  Limcon  v*  Vogel,  96  Pa.  St.  4591 

age  V.  Gtriliverr4  Mass.  171?  Com.  v.  >.  U.  S.  v,  Nourse,  6  Fet.  (U.  9.)f 

Ellis^  II  Nfase.  462;  9mpsf»  ».  Rice,  11  470^  Petty  f^^  DuraH,  4  Greene  (Iowa> 

Mass*  507.  120:  North  Missourt  R«  Co.  v,  Lack- 

Sitch  an  ille^a)  exercise  of  power  by  land,  25  Mo.  5^;  Peof»te  v,  Ferris,  36 

a  limited  tribunal  does  not  necessitate  19.   Y^  218;   Hsam    v*    CtfCberth,    10 

atf  appeal  as  tbe  cmty  remedy^    Tile  Tex.  216. 

tribaaal   bek^  iti^j  be    etfjiolrt^d  in  4;  U.  %,  v*  N6ars&,  6  Pet^  (U^  9^> 

e<}My  Uona  csnryiiig  it9  iUe^al  action  470 ;  Oswald  9,  WoM,  12^111.  54^;  ICen^ 

into  execution.     BaltiftiMe  v.  Forcer,,  ney  ♦.  Greer^  13  IIU  439;  Faiintftg'  ^. 

iSMd.  294.  Regrefsoa,  142   lU.  478;  State  «»/  VcyeV' 

f.  M6fde«ai    ^.    Lindsay,  i^  Ho^«  h^   37   La*   Aitiw  60$;    MeLe^^d  ^. 

(U*  S.)  I99<;  Stephens  v*  Bsfd^  4  Dall.  Slimonfortr  3^  ^-  AiMv-  853. 

(U.  S.)  yys'.  Waters  «r.  Walker  (Tex^  Ciott«r&-*lA<^iier  cases- it  iv  Beldtl^t 

App^    1891),    17    S.^   W«    Rep..    108 s;  wtiere  t&e  trial  coisrt  bae  n^  ^urisdie- 

Aulanier    zc    G<»ver00«,    i   1^.   653V  ti«>if  of  dscstf^ject-maftertke  appellate 

Swiflejr  v«  Dicksi^ify  2  Tex.  r93v  Baker  tribunal  can  only  dismiss  the  appea> 

V,  Chisholm,  3  Tex.  157;  Able  v,  Bloofld'  or  sifik^e  tlve  ca»e  fr^kf  tfee  docket  on 

fiddr  6  Te^e.  2(63^;  Hetaii  f^  Wsilren-  its  orwn  MotkJfl.     Ha;rt  v.  SurcH^  ^f 

berger,  9  Tex.  313,  58  Am.  D€e.  (49^  IlL  App«  23;    Caft^  9.  Feifft,  9  Ilk 

Hear»^.C«tberti»,  lOTex.  2t6;  Moove  Ap{>.  12^,  991^:^396^  Wri^gflft#r  People, 

V.  HHIebnMt,.  <4Tex^  5t2>  615  Afl«^I>eic«  92  111.  596. 

ii9;  Clianibers^^Hodge^,  ^3Te^,i<9if;:  Ii^nfCloA. -^  I4;  OMifM,   tlMrefsve, 

MalMie  V*  deo-ke,  2  Hill  (N.  Yr)  658;  isstkfaiitnjtfitaloittllereifletMteffaMV 

G>0rinik^9^  SIcliitcNrtf,  39  Bafb*.  (Ifl^  Y.)  a  t«le  lor  (AMVfenvpt  c^  <»«rt  fo^  Ittf 

^^y\  Oigwod.  j^.  Thtifsctntr  ^  Yy^^  pr6b«tJoiL    Std»tf  ^.^  Vtforftltfd^  57  Lan 

(Mass.)    no;    Williams    v.    Blunt,    2  Af»n<  6^« 

Maes.  207;  Biwlow  9.  Burr,  i  Vt.  4S8;  It  may  d)J<i)JiS  dt  an^rffagr^  0I  tlve 

In  re  Farsosi's   Bsiate,    64  Vt.    193;  prdceeding^y  atiicf  if  necessary  Im  <fis* 
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Bj  Whom  ApptiUto  Jarlidietlon  Btddtd.— The  appellate  court  has  ex- 
clusive power  to  judicially  construe  the  extent  of  its  own  juris- 
diction.^ The  inferior  court  has,  accordingly,  no  power  to  de- 
cide whether  an  appeal  lies  in  an  individual  case,'  or  whether  the 
requirements  of  appellate  procedure  have  been  properly  com- 
olied  with.* 

7.  Extant  of  Jnrisdiotion. — Where  the  appellate  tribunal  acquires 
jurisdiction  from  one  feature  of  a  case,  it  acquires  jurisdiction  to 
decide  the  whole  cause.^ 

8.  Jurisdiction  by  Consent. — As  appellate  courts  derive  their  juris- 
diction from  the  law,*  no  authority  to  hear  and  determine  the  sub- 
ject-matter of  a  cause  can  be  given  by  consent  of  parties  where  not 
within  the  statute.*    Such  an  appeal  may  be  dismissed  or  stricken 

Void  Jadgmtnt. — As  a  void  judg- 
ment is  no  judgment  at  all,  a  refusal 
to  grant  an  order  striking  it  o£f  may 
be  reviewed  at  any  time  without  re- 
gard to  the  statute  of  limitations  for 
suing  out  writs  of  error  on  the  judg- 
ment itself.  Clarion,  etc.,  R.  Co.  v. 
Hamilton,  127  Pa.  St.  3. 

1.  Lester  v.  Howard,  24  Md.  236; 
Keighler  v.  Savage  Mfg.  Co.,  12  Md. 
403,  71  Am.  Dec.  600;  Branson  v. 
Studebaker,  133  Ind.  147:  State  v. 
Dumisse,  41  Mo.  App.  22;  State  v.  St. 
Louis  Ct.,  97  Mo.  276. 

2.  Keighler  v.  Savage  Mfg.  Co.,  la 
Md.  403,  71  Am.  Dec.  600;  Thompson 
V,  McKim,  6  Har.  &  J.  (Md.)  303; 
Oliver  ».  Palmer,  11  Gill  &  J.  (Md.) 
137;  Chesapeake  Bank  v.  McClennan* 
I  Md.  Ch.  328;  In  re  Colvin,  3  Md. 
Ch.  278. 

8.  Lester  v,  Howard.  24  Md.  236. 

Trial  Court's  Powtr  to  Act. — So,  after 
an  appeal  has  been  taken  and  jurisdic- 
tion vested  in  an  appellate  court  by 
the  execution  and  approval  of  an  ap- 
peal bond,  no  action  can  be  taken  by 
^he  trial  court  which  might,  by  any 
possibility,  injure  the  appellant.  Hall 
V,  Jack,  32  Md.  253;  Ohio  L.  Ins.,  etc., 
Co.  V,  Winn,  4  Md.  Ch.  254. 

4.  Pittman   v,   Wakefield,  90    Ky. 

171. 

5.  Harvey  v.  Travelers'  Ins.  Co.,  18 
Colo.  354. 

6.  United  States,  -^  Shankland  v. 
Washington,  5  Pet.  (U.  S.)  390;  Samp- 
son V.  Welsh,  24  How.  (U.  S.)  207; 
Mills  V.  Brown,  16  Pet.  (U.  S.)  525. 

Alabama,  —  Mabry  v,  Dickens,  31 
Ala.  243;  Benford  v.  Daniels,  20  Ala. 

445. 

Colorado, — County  Com*rs  v.  Sloan. 

4  Colo.    128;    Bernard    v.    Boggs,   4 


missal  may  vacate  a  judgment  already 
entered.  Fanning  v.  Rogerson,  142 
111.  478. 

TriuisforoiLOt  of  Causo. — Where  a  cause 
is  transferred  to  one  court  from  an- 
other without  authority  of  law,  it 
still  is  pending  in  the  court  from  which 
it  was  transferred.  The  court  to  which 
it  is  transferred  has  jurisdiction  only 
to  strike  it  from  the  docket,  not  to  dis- 
miss the  cause.  Ewing  v.  Brooks,  69 
Mo.  49. 

While  a  dismissal  of  appeal  affirms 
the  judgment  of  trial  court,  it  does 
not  so  operate  as  to  defeat  the  juris- 
diction of  an  appellate  court  on  writ  of 
error  in  respect  to  same  judgment. 
Garrick  v.  Chamberlain,  97  III.  620. 

True  DisUnotion. — The  distinction  in 
the  cases  is  referable  to  the  old  distinc- 
tion between  the  writ  of  error  and 
chancery  appeal.  Under  common-law 
practice  a  writ  of  error  lies  to  reverse 
a  judgment  void  for  lack  of  jurisdic- 
tion in  the  trial  court.  Remington  v. 
Cummings,  5  Wis.  142;  McCaffrey  v, 
Nolan,  I  Wis.  361;  Dykens  v,  Munson, 
2  Wis.  245;  Jordan  v,  Dennis,  7  Met. 
(Mass.)  590;  Riley  v,  Waugh,  8  Cush. 
(Mass.)  220;  Waters  V.  Randall,  8  Met. 
(Mass.)  132;  Gray  v.  Thrasher,  104 
Mass.  373. 

And  it  lies  where  the  court  erro- 
neously dismisses  a  cause  on  the  as- 
sumed ground  that  it  has  no  jurisdic- 
tion. Sumner  v.  Finegan,  15  Mass. 
280. 

On  the  other  hand,  in  a  chancery 
appeal  no  action  was  taken  by  the  ap- 
pellate court  where  there  was  a  lack 
of  jurisdiction  below  except  to  dismiss 
the  appeal.  Klaise  v.  State,  27  Wis. 
464;  Stringham  v,  Winnebago  County, 
24  Wis.  594;  Felt  V,  Felt,  19  Wis.  193. 
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from  the  calendar  although  the  appellee  joins  in  error  or  other- 
wise waives  the  objection.^ 

9.  Jndieial  Action  Only  Appealable — GeneraUj. — To  be  appealable 
a  decision  must  be  an  exercise  of  judicial  power.'    Where  a 

Colo.  73;  Thorne  r.  Ornauer,  6  Colo,  writ  of  error,  the  actual  issuance  of 

39.  the  writ  is  essential  to  vest  jurisdiction 

Illinois. — Fleischman  v.  Walker,  91  in  the  appellate  court.     Molandin  v. 

III.  318;    Ginn  v.  Rogers,  9  111.  131;  Colorado  Cent.   R.   Co.,  3  Colo.  174; 

Richards  v.  Lake  Shore,  etc.,  R.  Co.,  Washington  County  v,  Durant.  7  Wall. 

124  III.  516;  Sternberg  v.  Strauss,  41  (U.  S.)  694;    Hodge  v;  Williams,  22 

111.  App.  147;  Moore  v,  Bolin,  5  111.  How.  (U.  S.)  87;    Rolke  v.  State,  12 

App.  556.  Wis.  572.     Parties  cannot  confer  juris- 

Indiana. — Shroyer  v,  Lawrence,   9  diction   by  agreeing  that  the  actual 

Ind.  322;  Davis  v,  Davis,  36  Ind.  160;  issuance  of  the  writ  shall  be  waived. 

Flory  V.  Wilson,  83  Ind.  391;  Tucker  Molandin  v.  Colorado  Cent.  R.  Co., 

V.  Sellers,    130  Ind.   514;  Tucker  v.  3  Colo.  174. 

O'Neal,  130  Ind.  597;  Doctor  v.  Hart-  For  waiver  of  other  appellate  pro- 
man,  74  Ind.  221;  Jeffersonville,  etc.,  ceedings  see  their  appropriate  titles. 
R.  Co.  V,  Harrold,  3  Ind.  App.  592.  Of  Parties. — The  rule  stated  in  the 

Louisiana. — Robinson  v.  Robinson«  text  does  not,  of  course,  apply  to  par* 

12  La.  73;  State  v.  Voorhies,  41  La.  ties  who  may  voluntarily  place  them- 

Ann.  540;  Gee  v.  Thompson,  39  La.  selves  in  the  jurisdiction  of  a  court 

Aon.  310.  having  authority  to  consider  the  sub- 

Michigan. — Farrand    v.   Bentley,  6  ject-matter.     Walker  v.  Rogan,  i  Wis. 

Mich.  281;  Youngblood  v.  Sexton,  32  597.     See  infra^  Notice  of  Appeal. 

Mich.  406,  20  Am.  Rep.  654;   Allen  v.  Deprivation  of  Jnrisdl^on. — An  ap- 

Carpenter,    15    Mich.    25;    Spear    v.  pellate  court   cannot  be  deprived  of 

Carter,  i  Mich.  19,  48  Am.  Dec.  688;  jurisdiction  by  agreement.   Waugh  v. 

Wilson  V.  Davis,  I  Mich.  156;  Clark  t^.  Schlenk,  23  III.  App.  433.    But  com^ 

Holmes,  i  Dougl.  (Mich.)  390;  Beach  pare  infra^  III,  2,  Waiver  of  Right  of 

V,  Botsford,  I  Dougl.  (Mich.)  199,  40  Appeal,  b.  By  Stipulation. 

Am.  Dec.  45.  Bole  of  Court. — Nor  can  it  enlarge 

Missouri. — Abernath  v.  Moore,  83  or  contract  its  statutory  or  constitu- 
Mo.  65;  State  v.  Bulling,  100  Mo.  87  ;  tional  jurisdiction  by  rule  of  court. 
Brown  v.  Woody,  64  Mo.  547;  Tip-  Wilson  v.  Jones  County,  52  Iowa  339. 
pack  V.  Briant,  63  Mo.  580;  Cones  v.  Bight  of  Appeal.— But,  although  par- 
Ward,  47  Mo.  289;  Pearce  v.  Calhoun,  ties  by  consent  cannot  confer  jurisdic- 
59  Mo.  272;  Moore  v.  Wabash  R.  Co.,  tion,  the  court  may,  notwithstanding 
51  Mo.  App.  504.  such  lack  of  jurisdiction,  decide  the 

Ohio. — Wasson  v.  Heffner,  13  Ohio  right  of  appeal  and  announce  authori- 

St.  573.  tative  adjudications  thereon.     Vance 

Virginia. — Clarke  v.  Conn,  i  Munf.  v.  Franklin,  4  Ind.  App.  515. 

(Va.)  160.  Entry- — The  consent  of  parties   to 

Wisconsin.  — Walker  v.    Rogan,    I  the  entry  of  an  appeal  at  a  term  of 
Wis.  597;  Clark  V.  Bowers,  2  Wis.  123;  court   which  was  not  the   term  fixed 
Verbeck  v.  Verbeck,  6  Wis.  159;  Man-  by  law  for  such  entry  cannot  give  the 
ufacturing  Co.  v.  Rarey,  64  Wis.  246;  appellate  court  jurisdiction  of  the  ap- 
Miles  V.   Chamberlain,  17  Wis.  447;  peal,  and  it  will  be  dismissed.     Mil- 
Palmer    r.    Peterson,    46    Wis.    402;  liken  v.    Morey  (Md.,  1893),  27  Atl. 
Vogel  V.  Antigo,  81  Wis.  642;  Felt  v.  Rep.  188;  Eddy's  Case,  6 Cush.  (Mass.). 
Felt,  19  Wis.  193;  Ohse  v.  Bruss,  45  28;  Palmer  t/.  Dayton,  4  Cush.  (Mass.)- 
Wis.   442;    Fleming    v.  Appleton,  55  270;  Clark  v.  Maine  Shore  Line  R.  Co., 
Wis.  90;  Watson  v.  Appleton,  62  Wis.  81  Me.  477. 
267.  The  objection  may  be  raised  at  any 

1.  Bartles  r.  Hoey,  3  Colo.  279.  time    before    rendition  of  judgment. 

Hence  no  jurisdiction  can  be  con-  Custy  v.  Lowell,  117  Mass.  78.    See  in^ 

ferrcd   by  stipulation.      Molandin  v.  /ra,  IV,  5,  Time  for  Taking  an  Appeal. 

Colorado  Cent.  R.  Co.,  3  Colo.  174.  2.  Farley     v.     Hamilton      County, 

WaiTer  of  Writ  of  Xrror.  —  And  as  126  Ind.  468;  Ex  p.  Allen,  26  Ark.  13; 

where  appeal  is  taken  by  suing  out  a  Dunn  v.  State,   2  Ark.   229,   35   Am. 
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judge  or  court  acts  in  an  administrative  or  ministerial  cs^acity  iia 
appeal  will  lie  from  such  action.* 

B!y  Lcf^  TrikuuL—And  the  decision  must  have  been  rendered 
by  a  legally  organized  tribunal  duly  in  session,^  otherwise  the 
judgment  is  a  nullity.'    But  see  article  CHAMBERS  AND  VACATION. 

10.  Apprvprnite  MetlMd  of  KevMr— <?.  Writ  op  Error — 
General  Ptovijiee  of.— Where  Statutes  do  not  provide  a  uniform  method 
of  appellate  procedure  resort  may  be  had  to  a  writ  of  error  or 
chancery  appeal,  as  the  case  appealed  is  at  law  or  in  equity.^  A 
writ  of  error  is  a  process  of  com(non«Iaw  origin.*     It  brings  up 

Dec   54;  State  v.   Hutt,  3  Ark.   282;  County  Seat. — Or  where  a  court  act* 

£j(^,  Logan  Brancb  Bank,  i  Ohio  St.  ministertally  in  the  approval  of    the 

433;  Lyon  County  tr.£smeraldaCoiinty»  location  or  remoTal  of  a  county  seat. 

18  Nev.  167;  Eflineralda  County  v»  State  v.  Clark  County  Justices,  41  Mo. 
Third  District,  18  Nev.  438.  44;  St.  Lomis,  etc.,  R.  Co.  v,  St.  Lonis, 

Ippaal  IrMft  SxM«ti¥»  Aet. — In  Ex  p,  92  Mo.  165. 

Allen,  26  Ark.  13,  it  was  said:  *'  Theie  BascwCirt  Att. — So  a  mere  executive 

must  be  a  competent  judicial  tribunal  act,  as  an  official  appomtmedt,  cannot 

to  pas«  upon  a  case  before  an  appeal  be   reversed   by  an   appellate    court, 

can  be  taken  to  a  higher  court.  *  *  *  Taylor  v.  Com.,  3  J.  J.  Marsh  (ICy.) 

These  officers  whose  duty  it  is  to  aid  406;    Dew   v*   Judges,  3  Hen.'  &    M. 

in  executing  a  general  law  of  the  state  (Va.)  i. 

cannot  at  the  same  time  hold  a  court.  When  Iniicftal. — But  where  a  public 

*  *  *  A  law,  providing  that  an  appeal  official  i»  removed  by  a  judge  or  court 

from  the  ruling  of  an  executive  may  for  cause,  tbe  act  is  jtbdicial  and  not 

be  taken  to  a  court  officer  is  equally  executive,  and  will  support  an  appeal. 

unauthorized    by    the    constitution."  Lowe  v.  Com.,  3  Mete  (Ky.)  238. 

Ex  p.   Logan    Branch    Bank,  i   Ohio  PcriMiAl  AstMii  Aot  ApptalaUft, — N» 

St.  432;  Ex  p.  Allen,  26  Ark.  9..  appeal  will  lie  from  the  action  oi   a 

Auditor. — Thus  no  appeal   will    lie  judge  where  it  is  personal  and   not 

from  the  decision  of  an  executive  of-  official.     Downer  v.  Downev,  gVt.  231. 

ficer,  as  an  auditor,  on  the  construe^  So  where  a  testator  made  a  bequest 

tion  of  a  tax  law.    Exp.  Logan  Branch  to  a  trustee  to  be  applied  to  the  bene- 

Bank,  i  Ohio  St.  432*  fit  of  a  cestui  fue  trwsi  as  a  certain 

Begister. — Or  from  the  decision  of  a  judge  ei  probate  would  direct^-^^i^, 

register  whose  duty  it  is  to  list  voCers.  no  appeal  shall  lie  from  his  decistoo. 

Ex  p,  Allen,  26  Ark.  9.  Downer  «r,  Dorwnev,  9  Vt»  231. 

I.  Farley  v,  Hamilton  County,   ia6»  2.   Ex  p,  Juneman,   2d   Tex.    ^pp. 

Ind,  468;  Padgett  V.  Stater  93  I nd.  396;  486;    Hodgea  «..  Ward-,,   i    Tex*   2^4; 

Hanna  v.  Putnam  County,  29  Ind.  179;.  Doss  v,  Waggoner,  3  Tex.  515. 

Grusenmeyer  v,  Logaaspoct,  76  Ind*  Si  Ex  /.•  junenaji,   28   Tex.   A]fp. 

549;    Waller    v,    Wcmi,   10c   Ind.  138;  486. 

Platter  v.   Elkhart  County,   103  Ind.  TTiMMtktfriMi    IsibuiaL — ^A   writ   of 

360;  O' Boyle  v.  Shannon,  80  Ind.  159.;  enoi'  will  noe  lie  to  reverse  a  judg^ 

St.  Louis,  etc.,  R.  Co.  v,  Sc  Loui&,  9a  meat  rendepnf  by  persons  having  no 

Mo.  165:  St.  Louis  County  v.  Spark*,  avtiiority  to  act  as  a  court.     A  writ  ed& 

II   Mo.    202;    Tethcrow    v*    Grundy  error  adorit?  the  existence  of  a  courts 

County,  9  Mo..  118^  Kennedy  z/.  Cress,  aad  supposes  a  record  and  a  jud^' 

19  Iowa  42^  U.  S.  v^  Ferreiva,  13  How.  nsenc  Crinendcn  v,  WrigJit,.  I  Aik* 
(U,  Sw)  40;  U.  a  9,.  Ritchie,  17  How^.  (Vt.)  193;  Adaoos  «»  Whoeler,  i  D. 
(U.  S.)  525-  CWp.  (Vt,)  4*7- 

Action  of  Board.— Thus  a  board  oC  4.  Wxscart  0.  Dauehy,,  y  DalL  (vU.S.)r 

county  comnsi  sen  oners,,  under  aa  act  327. 

empoweviitg  them  to  direct  what  kind  5.  Wisest!  n  DanKJIy,.3  I>alL<(V.9.) 

of  animals  shall  be*  allowed  to  nnv  00.  307* 

public  lands,  exercise  an  admirristra^  Kefoef  S«iriow^'-*Wfce«r  a  tiatMovy 

tivev  not    judicial,,  powvr,   and  thdr  remedy  i»  not  provided,  nview  is*  by 

decision  hr  mcappesdai&le.    Farley  a  writ  of  error  or  certkuoLriL    Cearv  v. 

HamilCDn  County-,^  126  Ind*  468..  Newton,  i  Grant'*  Cas..  (P»-)  483* 
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for  review  only  errors  of  law  duly  excepted  to  on  the  trial.*  It  is 
the  appropriate  remedy  to  bring  up  the  final  judgments  of  courts 
of  record  following  the  course  of  the  common  law*  or  of  new  tri- 


Bul  not  by  habeas-corpus  proceed- 
ings. Whittem  v.  State,  36  Ind.  196; 
Exp.  Kearney,  7  Wheat.  (U.  S.)  38. 

Judgment  in  Appellant's  Favor. — An 
appellant  may  bring  a  proceeding  in 
error  to  have  a  judgment  rendered  in 
his  favor  reversed  and  to  secure  a 
new  trial,  where  it  is  so  irregular  as 
to  afford  him  no  security.  Hartman 
V.  Belleville,  etc.,  R.  Co.,  64  111.  24; 
Teal  V.  Russell,  3  111.  319;  Jones  ». 
Wright,  5  III.  338,  39  Am.  Dec.  417; 
Davidson  v.  Bond,  12  III.  84. 

1.  Riley  v.  Waugh,  8  Cush.  (Mass.) 
220;  Whiting  V.  Cochran,  9  Mass.  532; 
Gray  v.  Cook,  135  Mass.  189;  Joan  v. 
Com.,  136  Mass.  162;  Somerville  v. 
Fiske,  137  Mass.  91;  Raymond  v,  But- 
terworth,  139  Mass.  471;  Davis  v.  Mar- 
ston,  5  Mass.  199;  Dunning  v,  Owen, 
14  Mass.  157;  Helbut  v.  Held,  i  Stra. 
684. 

Qneetions  of  Faot  are  not  reviewable 
by  the  writ,  unless  by  statute.  Mow- 
er's Appeal,  48  Mich.  448;  Beall  v, 
Powell,  4  Ga.  525;  Wiscart  v.  Dauchy, 
3  Dall.  (U.  S.)  327;  Tyler  v,  Erskine, 
78  Me.  91;  Lewiston  Steam  Mill  Co. 
V.  Merrill,  78  Me.  107;  Campbell  v. 
Patterson,  7  Vt.  86;  Arthurton  v, 
Durkee,  2  D.  Chip.  (Vt.)  20;  Warsaw 
Tp.  V,  Knox  Tp.,  107  Pa.  St.  311; 
Rand  v.  King,  134  Fa.  St.  645. 

In  Riley  v,  Waugh,  8  Cush.  (Mass.) 
221.  the  court,  by  Shaw,  C.J.,  said: 
"  Error  in  fact  cannot  be  assigned 
where  it  contradicts  the  record  and 
where  the  matter  of  fact  has  been 
put  in  issue  and  tried,  and  a  fortiori 
when  it  is  in  fact  put  in  issue  and  tried. 
Were  it  otherwise  it  would  always 
be  competent  for  a  party  against 
whom  judgment  is  rendered  to  sue 
cut  a  writ  of  error,  and  assign  for 
error  that  the  facts  on  which  the  judg- 
ment proceeded  were  not  true,  and 
thus  obtain  a  new  trial." 

ninttration. — Thus,  where  one  of  the 
errors  assigned  in  the  writ  was  that 
the  plaintiff  fraudulently  inserted  in 
his  writ  the  name  of  a  fictitious  trustee 
to  give  the  court  apparent  jurisdic- 
tion— hfldt  that  this  was  matter  of 
fact  which  should  have  been  averred 
by  plea  in  abatement.  Raymond  v, 
Butterworth,  139  Mass.  471. 

In  Denison  v.  Portland  Co.,  60  Me. 


522,  it  was  said  {quoting  Stephen  on 
Pleading,  p.  142):  '*  But  there  are  cer- 
tain facts  which  affect  the  validity 
and  regularity  of  the  legal  decision 
itself;  such  as  that  the  defendant 
while  under  age  appeared  in  a  suit 
by  attorney  and  not  by  guardian,  or 
the  plaintiff  or  defendant  having 
been  a  married  woman  when  the  suit 
was  commenced.  Such  facts  as  these, 
however  late  discovered  and  alleged, 
are  errors  in  fact,  and  sufficient  to  re- 
verse the  judgment  upon  writ  of 
error." 

In  Coram  Nobis.— Unless  the  appeal 
is  taken  to  the  same  court  rendering 
the  judgment  by  writ  of  error  coram 
nobis  it  makes  no  difference  whether 
such  error  of  fact  was  or  was  not  put 
in  issue  below,  provided  it  might  have 
been.  Riley  v.  Waugh,  8  Cush. 
(Mass.)  220;  Joan  v.  Com.,  136  Mass. 
162:  Raymond  v.  Butterworth.  139 
Mass.  471.  See  infra ^  Writ  of  Error; 
also  Effect  of  Appeal,  Principles  of  He- 
view, 

Diitinotion  between  Writ  of  Error  and 
Writ!  Coram  Nobis.— In  Teller  v,  Weth- 
erell,  6  Mich.  49,  it  was  said:  "  When 
the  object  of  the  writ  is  to  remove  a 
judgment  from  an  inferior  into  a  supe- 
rior court,  for  review,  and  the  correc- 
tion of  errors  of  law  or  fact,  it  is  called 
a  writ  of  error  only — nothing  more. 
But  when  the  object  of  the  writ  is  to 
correct  an  error  of  fact  in  the  same 
court  that  rendered  the  judgment,  it  is 
called  a  writ  of  error  coram  ncbis  if  it 
be  in  the  king's  bench,  and  a  writ  of 
error  coram  vobis  if  it  be  in  the  com- 
mon pleas."  See  article  Coram  Nobis. 

Bevenal  of  Judgment  Coram  Nobis. — 
Where  a  trial  court  reverses  its  own 
judgment  on  writ  of  error  coram  nobis, 
an  appeal  will  lie  from  such  reversal 
to  an  appellate  tribunal.  Hawkins  v. 
Bowie,  9  Gill  &  J.  (Md.)  428. 

2.  Ex  p,  Tarlton,  2  Ala.  35;  Booker 
V,  Jemison,  4  Ala.  408;  Cawthq^-ne  v. 
Weisinger,  6  Ala.  714;  Bryant  v, 
Stearns,  16  Ala.  302;  Hill  v.  Bridges,  6 
Port.  (Ala.)  197;  Moore  v.  Hancock, 
II  Ala.  245;  Ex  p.  Berg,  14  Ala.  516: 
Holbrook  v.  Cook,  5  Mich.  225;  Cross 
V,  People,  8  Mich.  113;  Conrad  v. 
Button,  28  Mich.  365;  Cameron  v. 
Bentley,  28  Mich.  520;  People  v.  Cal- 
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bunals  unknown  to  the  common  law,  but  following  thdr  pro- 
cedure.^ 

houn,   Circuit    Judge,   30  Mich.  266;  conclufive  record  evidence  of  that  fact;. 

Churchill  v.  Burt,  32  Mich.  490;  Smith  and  the  execution  does  not  issue  upon 

V.  Lapeer  County,  34  Mich.  58;  Fletch-  the  forthcoming  bond,  but  upon  the 

er    V.    Clark,    39    Mich.  374;    Brins-  statutory  judgment,  which,  by  opera- 

made's  Appeal,  52  Mich.  537;  Gore  v.  tion  of  law,  springs  into  being  upon 

Ray,  69  Mich.  114;  Lewis  v,  Wallick,  the   forfeiture.       Hence   there   is   no 

3  S.  &  R.  (Pa.)  410;  Ex p,  Gest,  9  S.  &  order  or  judgment  of  a  court  of  record 

R.  (Pa.)  317;  Hughes  v.  Peaslee,  50  to    complain   of,  through   a  writ    of 

Pa.  St.  257;  Russell  v.  Com.,  i  P.  &  W.  error." 

(Pa.)  82;  Branch  T.  P.  Road,  4  Leg.  Attaohmtnt.  ^  Proceedings    to    dis- 

Gaz.  (Pa.)  413;  Com.  v.  Beaumont,  4  solve  an  attachment  are  special  and 

Rawle  (Pa.)  366;   Ruhlman  v.  Com.,  not  according  to  the  common  law,  and 

5  Binn.  (Pa.)  24;  Beckwith  v.  Hough-  no  writ  of  error  will  lie  thereto.   Gray 

ton,  II  Vt.  603;  Courser  v.  Vermont,  v.  York,  44  Mich.  415;  Gore  v.  Ray, 

Cent.    R.   Co.,  25  Vt.   476;   Stiles  v.  69  Mich.  114. 

Windsor,  45  Vt.  520;  Cooper  v.  Sum-  But  it  will  lie  in  behalf  of  the  de- 
mers,  i  Sneed  (Tenn.)  453;  Williams  fendant,  in  attachment  after  final  judg- 
es. Pointer,  3  Lea  (Tenn.)366;  Sarchet  ment,  to  review  the  proceedings,  in* 
V,  U.  S.,  12  Pet.  (U.  S.)  143;  U.  S.  V,  eluding  a  denial  of  the  motion  to  quash. 
Harley,  118  U.  S.  233;  Cooke,  Peti-  Pierce  v.  Johnson,  93  Mich.  125; 
tioner,  15  Pick.  (Mass.)  237;  King  t/.  Jewell  v,  Lamoreaux,  30  Mich.  155; 
West  Riding,  7  T.  R.  373.  Stall  v.  Diamond,  37  Mich.  429;  Emer- 

Unltsd   States    Supreme  Ceiirt — Act  son  v,  McCormick  Harvesting  Mach. 

April  T^  1874. — Where  a  jury  is  waived  Co.,  51  Mich.  5;  Warren  v.  Crane,  50 

and   the   case  at  law  tried    before   a  Mich.  300. 

judge,  an  appeal,  not  writ  of  error,  is  Prooeeding  to  Compel  Support.  —  A 

the  proper  mode  to  bring  the  proceed-  writ  of  error  does  not  lie  on  statutory 

ing    up  before    the    U.   S.   Supreme  proceedings  to  compel  the  support  of 

Court.     Story  v.  Black,  119  U.  S.  235;  parents  by  children,  Smith  v.  Lapeer 

Hecht  V.   Boughton,    105  U.   S.  235;  County,  34  Mich.  58;  or  on  statutory 

U.  S.  V,  Union  Pac.  R.  Co.,  105  U.  S.  proceedings  for  assessment  of  taxes, 

263;   Woolf  V,  Hamilton,  108  U.  S.  15.  Auditor-Gen*l  v,  Pullman  Palace  Car 

Prooednre. —  It  is  not  sufficient  that  Co.,  34  Mich.  59. 

the  court  is  a  common-law  tribunal.  1.  Maynard   v.  Downer,  13  Wend, 

It  must  follow  the  common-law  pro-  (N.Y.)575;  Tellerv.  Wetherell,6Mich. 

cedure  in  the  given  case  sought  to  be  49;  Castledine  v.  Mundy,  24  Eng.  L. 

reviewed.     Holbrook  v.  Cook,  5  Mich.  &  Eq.  30;  Camp  v,  Bennett,  16  Wend. 

225;    Knorr  v,  Millard,  52  Mich.  542;  (N.  Y.)  48:    Arnold   v.   Sandford,    14 

Gray  v.  York,  44  Mich.  415;  Cross  v,  Johns.  (N.  Y.)  417;  McGinnis  v.  Com., 

People,  8  Mich.  113.  74  Pa.  St.  245. 

Exeoutor's  Bond. —  It  does   not  lie.  Contempt.— In  Haines  v.  People,97  111. 

therefore,  to  review  an  affirmance  by  161,  it  was  held  that  an  appeal,  from  a 

a  court  below  of  a  probate  court's  re-  proceeding  in  a  probate  court  punish* 

fusal  to  relieve  an  executor  of  giving  a  ing  an  administrator  for  contempt  in 

bond  on  sale  of  real  estate.     Fletcher  failing  to  comply  with  an  order  of  dis- 

V.  Clark,  39  Mich.  374.  tribution,  could  be  taken  by  writ  of 

Statutory  Judgment. — A  writ  of  error  error.     Haines  v.  People,  97  111.  161. 

will  not  lie  to  a  statutory  judgment  Bastardy  Prooeedlngs. — A  writ  of  error 

upon  a   forfeited  forthcoming  bond,  will  not  lie  to  bring  up  bastardy  pro- 

Smiser    v,    Robertson,    16    Ark.   600;  ceedings  where    the  judge  exercises 

Rector  v,  Harris,  19  Ark.  265;  Rud-  equitable  powers  in  rendering  judg- 

dell  V.  Magruder,  11  Ark.  578;  Taylor  ment  therein.     Browne  v.  Stimpson,  2 

V,  Powers,  3  Ala.  285;  M'Nutt  v.  Wil-  Mass.  445. 

cox,  3  How.  (Miss.)  421.  Creditor's  Petition. — Where  the  court 

In  Smiser  v.  Robertson,  16  Ark.  600,  below  affirms  an  order  of  the  probate 

it  was  said:  '*  The  forfeited  forthcom-  court  dismissing  a  creditor's  petition 

ing  bond  has,  by  operation  of  law,  the  for  the  removal  of  an  administrator, 

force  and  effect  of  a  judgment,  and  the  remedy  is  by  writ  of  error.    Peck* 

the  sheriff's  return  of  forfeiture  was  ham  v.  Hoag,  92  Mich.  423. 
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BoMdy  ExeluiTd. — Where  a  writ  of  error  is  applicable  it  is  the 

•exclusive  mode  of  review  in  all  civil  and  criminal  cases,  unless 

Judgment  by  Be&ult. — A  writ  of  error  from  the  award  or  report.     Nelson  t/. 

lies  to  reverse  a  judgment  by  default  Andrews,   2   Mass.    164;   Mansfield  v. 

Tendered  against  twodefendants  where  Doughty,    3    Mass.   398;    Bullard   v. 

l>ut  one  was  served  with  summons.  Coolidge,  3  Mass.  324;  Short  v.  Pratt, 

Winslow  r.  Lambard,  57  Me.  356;  Buf-  6  Mass.  496;  Monosiet  v.  Post,  4  Mass. 

fum  V.  Ramsdell,  55  Me.  252,  92  Am.  532;  Lyman  v.  Arms,  5  Pick.  (Mass.) 

Dec.  598;  Penobscot  R.  Co.  v.  Weeks,  213;  Jones  v,    Hecker,   5  Mass.    264; 

52  Me.  456;  Sawtelle  v,  Jewell,  34  Me.  Waters  v.  Randall,  5  Met.  (Mass.)  132; 

544.  Horton  v.  Wilde,  8  Gray  (Mass.)  425; 

StriUiig  off  Jadgmtat. — A  refusal  to  Woolson  v,  Boston,  etc.,  R.  Co.,  103 

strike  off   an  erroneous  judgment  is  Mass.  580. 

renewable  by  writ  of  error,  not  by  ap-  But  error  does  not  lie  on  a  judgment 

peal.     Hudson  Tp.,  etc.,  Ins.  Co.  v,  upon  an  award  rendered  by  arbitrators 

Beale,  no  Pa.  St.  321;   Post  v,  Wal-  under  a  statutory  submission,  where 

lace,  no  Pa.  St.  121;  Insurance  Co.'s  the  submission  is  in  due  form  and  the 

Appeal,  13  W.  N.  C.  (Pa.)  54.  award  is  one  which   could  have  been 

Ordmr  Sfcriking  off  Satiif&etion. — But  a  lawfully   made.     Cooper  t^.  Andrews, 

writ  of  error  does  not  lie  to  review  44  Mich.  94. 

an  order  striking  off  the  satisfaction  Dismissal. — Or  the  ordinary  dismissal 

of  a  judgment,  Murphy  v.   Flood,  2  of  a  suit  when  the  record  shows  the 

Grant's  Cas.  (Pa.)  411;  nor  on  the  exer-  grounds    of    the    motion  to  dismiss, 

cise  of  discretion  in  the  trial  court  in  Emerson   v.    McCormick    Harvesting 

acting  on  a  motion  to  quash  a  writ  of  Mach.  Co.,  51  Mich.  5. 

foreign  attachment;  Holland  zr.  White,  Information. — A   writ  of  error  may 

120  Pa.  St.  228;  Bain  v.  Funk,  61  Pa.  issue  at  the  instance  of  either   party, 

St.  185.  on  proceedings  on  an  information  taken 

Jnsdew  of  Poaoe. — Where  justices  of  by  a   private    relator.      Vrooman    v. 

the  peace  are  required  to  keep  a  rec-  Michie,  69  Mich.  42. 

ord  of  their   proceedings   a  writ  of  Set-off — A    refusal    to    permit    one 

error  will  lie  in  both  civil  and  crim-  judgment   to  be  set  off  by  another  is 

inal  cases.     Thayer  v.  Com.,  12  Met.  reviewable  by  writ  of  error,  not  ap- 

(Mass.)  10;  Clap  V.  Clap,  4  Mass.  520;  peal.     McLean  t^.  Bindley,  114  Pa.  St. 

Valier  v.  Hart,  ix  Mass.  300;  Arnold  559. 

V.  Tonrtellot,    13   Pick.  (Mass.)  172;  Continnance. — A  writ  of  error  is  the 

Gay  V.  Richardson,  18  Pick.  (Mass.)  proper  remedy  to    review  an  abuse 

.417.  of  discretion  granting  or   refusing   a 

Hvaioipal  Ordinanoes. — Where  a  mu-  continuance.     McDougald   v.  Central 

nicipal  official  tries  without  a  jury  a  Bank,  3  G^.  185.     See  article  Contin- 

prosecution  for  the  infraction  of  munic-  uances. 

ipal  ordinances  the  remedy  is  by  writ  Pennsylvania. — By  the  Act  of  May  9, 
of  error,  not  appeal.  Ridgway  z^.  Hin-  1889,  Pamp.  L.  158,  the  modes  of  re- 
ton,  25  W.  Va.  554.  viewing  cases  by  appeal,  writ  of  error, 

Taacation  of  Costs. — So  also  to  review  and  certiorari  still  remain  applicable 

the  illegal  taxation  of  costs.     Valen-  to  the  same  kind  of  cases,  although  all 

tine  V.    Norton,   30  Me.  194;  Field  v.  these  proceedings  are   called   by  the 

First  Mass.  Turnpike   Corp.,  5  Mass.  same  name  of  appeal.     Rand  v.  King, 

389:  Waite  V.   Garland,   7  Mass.  453;  134  Pa.  St.  645. 

Thomas  v»  Sever,  12  Mass.  379.  New  Mexico. — Under  Compiled  Laws 

Where  such  a  taxation  is  apparent  of  New  Mexico,  1884,  g  2193,  equity 

on  inspection  of  the  record  the  error  causes  may  be  reviewed   by   writ  of 

is  one  of  law  and  reversible  by  writ  of  error.     Parish  v.  New  Mexico  Min.  Co. 

-error;  when  not  so  apparent  it  is  one  (N.  Mex.,  1891),  21  Pac.  Rep.  82. 

of  fact.     Valentine  v,  Norton,  30  Me.  In  Texas  writs  of  error  and  appeals 

194.  are  concurrent  remedies.     Ephstein  v. 

BeCffoe's  Beport. — And  it  is  a  proper  Holmes,  64  Tex.  560. 
remedy  to  bring  a  referee's  report  or  Washington. — The  Washington  Code 
award  into  review,  because  violative  of  provides  that  cases  in  equity  shall  be 
the  statute  under  which  the  reference  reviewed  on  error,  not  appeal.     Gar- 
was  made  or  that  the  judgment  varies  rison  v.  Cheney,  i  Wash.  Ter.  489. 
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statutes  prescribe  otherwise;  unless  there  is  some  statute  ex- 
pressly allowing  it,  no  appeal  will  lie ;  ^  and,  conversely,  it  does 
not  lie  to  review  decisions  of  an  equitable  nature.^ 

XatMcksMtti. — An   appeal    from    a  413;  Walker  v.  Dreville,  xa  Wall.  (U. 

ruling  or  judgment  upon  a  demurrer  S.)  440;  Smith  v.  Rice,  xx  Mass.  507; 

in  an  action  at  law  in  the  supreme  U.  S.  v,  Gilson,  i  Idaho  564;  Morse 

judicial   court   will  not  lie,   and   the  v.  Engle,  26  Neb.  247. 
remedy  for  error  in  such  a  case  is  by       CsartofCbanMry. — Accordingly  a  writ 

exception  only.     McCallum  v.  Lambie,  oi  error  does  not  lie  to  bring  up  for 

X45  Mass.   S36;  Cowley  v«  Train,  X24  review  a  decree,  decision,  or  order  of 

Mass.  226.  a  court  of  chancery;  appeal  or  certio- 

Distriet  of  ColumhlA.— To  review  erro-  rari  is  the  proper  remedy.     Gibson  v, 

neous  proceedings  in  the  Police  Court.  Rogers,  2  Ark.  354:  Harris  9.  Cole,  8 

District  of  Columbia,  a  wrix  of  error,  Fla.  400;  Bradford  v.  Marvin,  2  Fia. 

not  certiorari,  lies.     26  \5.S,  Stat,  at  loi. 

Large  849:    District  of    Columbia  v,        Whta  Froossdings  In  Equitabls  Court 

Naw  (D.  C),  20  Wash.  L.  Rep.  534-  Bsviewable  by  Writ.— Where  the  pro- 


1. — A    writ    of   error    is    the  ceedings  in  a  court  of  equitable  origin, 

proper  remedy  to  review  an  order  of  as  a  probate  court,  involve  common- 

a  justice  of  the  peace  granting  an  exe-  law  questions  and  assume  the  form  of 

cUtion  against  a  stockholder  of  a  cor-  a  common-law  writ  on  a  common-law 

poration,  where  execution  against  the  issue,  a  writ  of  error  will  lie  as  in  a 

corporation  has  been  returned  unsatis-  common-law  court.     Mower's  Appeal, 

fied.     Healey  v,  Deepwater  Coke  Co»^  48Mich.448;  Labart/. Nichols, 22 Mich. 

46  Kan.  617.  200;    Hall   v,   Grovier,  25   Mich.  42S; 

In  Criminal  Casts. — It  is  the  proper  Brown  v,  Porsche,  43  Mich.  492;  Jn  ri 

procedure  to  reverse  an  erroneous  sen-  Godfrey's  Estate,  4  Mich.  308;  In  re 

tence  in  a  criminal  case.     In  re  Riley,  Dickinson's  Appeal,  2  Mich.  337;  Mc- 

2  Pick.  (Mass.)  172;  Cooke,  Petitioner,  Bride  v.  Cricotte,  4  Mich.  479. 
IS  Pick.  (Mass.)  234;  Wilde  v.   Com.,         On  appeals  from  the  final  accounting 

2  Met.  (Mass.)  40S;  Farris  v.  State,  i  of  an  administrator.    Mower's  Appeal, 

Ohio  St.  188.  48  Mich.  448. 

1.  Bowers  v.  Green.  2  III.  42;  Mc-  Probata  of  WUl.— In  the  U.  S.  Su- 
Clay  V.  Norris,  9  111.  370;  French  v,  preme  Court  it  has  been  determined 
People,  77  111.  532;  Anderson  v,  Peo-  that  a  proceeding  to  probate  a  will 
pie,  28  III.  App.  317.  See  infra.  Final  might  be  reviewed  on  error.  A  pro- 
Judgments.  ceeding  involving  the  original  probate 

Waiver  of  Mods. — Where  it  is  optional  of  a  lost  will  and   testament  is   not 

in  the  appellant  to  bring  up  his  cause  strictly  a   proceeding    in  equity,   al- 

for  review  either  by  appeal  or  writ  of  though  rights  arising  out  of  or  depend- 

error  his  choice  of  one  method   pre-  ent   upon    such    probate    huve   often 

eludes  the  other;  and  if  his  appeal  is  been  determined  by  suits  in  equity,  lo 

dismissedon  accountof  technical  errors  determining  the  question  of  the  com- 

in  procedure,  he  cannot  resort  to  his  petency  of  the  deceased  to  make  a  will 

writ  of  error.    Brooks  v,  Jacksonville,  the  parties  have  an  absolute  right  to 

2  III.  568.  a  trial  by  jury, and  to  bills  of  excep- 

2.  Elliott  V,  Sanderson,  i  P.  &  W.  tions  covering  all  the  rulings  of  the 
(Pa.)  74;  Snyder  v.  Hunkleman,  2  court  during  the  progress  of  such 
Watts  (Pa.)  426;  Moyer  v.  German-  trial.  These  are  not  the  ordinary- 
town,  etc.,  R.  Co.,  3  W.  &  S.  (Pa.)  91;  features  of  suits  in  equity.  Ormsby 
Hudson's  Appeal,  27   Pa.  St.  46,   67  v,  Webb.  134  U.  S.  64. 

Am.  Dec.  445;  Gordonier  v,  Billings,  But  proceedings  for  the  appointment 
77  Pa.  St.  498;  McCoUum  v.  Eager,  2  of  a  guardian,  or  the  appointment  or 
How.  (U.  S.)  61;  Welden  v.  Legate,  i  removal  of  an  administrator,  cannot 
Pinn.  (Wis.)  286:  Delaplaine  v,  Madi-  be  so  removed,  nor  appeals  from  inter- 
son,  7  Wis.  407;  Howes  v.  Bucking-  locutory  orders.  Mower's  Appeal,  48 
ham,  13  Wis.  442;  Shannon  v.  State,  Mich.  448:  Cameron  v.  Bentley,  28 
18  Wis.  604;  Costelle  v.  Buch,  25  Wis.  Mich.  520;  Gott  v.  Culp,  45  Mich.  265; 
477;  The  San  Pedro,  2  Wheat.  (U.  S.)  Conrad  v-  Button,  28  Mich.  365;  Hol- 
132;  Parsons  v»  Armor,  3  Pet.  (U.  S.)  brook   v.  Cook,   5  Mich.   225;  Brins- 
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*.  Loss  OF  Right— Incompetent  Person,— Where  the  ap- 
pellant has  lost  his  right  of  statutory  appeal  without  laches,  or 
where  he  is  incompetent  to  act,  or  not  notified  of  the  rendition  of 
the  decision  until  the  statutory  time  for  taking  an  appeal  has 
elapsed,  he  may  resort  to  a  writ  of  error.*  Under  code  practice 
where  an  appeal  has  been  dismissed  for  failure  to  prosecute,  the 
proper  remedy  is  a  motion  to  reinstate  upon  a  showing  of  excusa- 
ble inadvertence  or  mistake ;  a  writ  of  error  is  not  appropriate.* 

JBatry  «f  Jadgmant. — ^A  judgment  must  be  properly  entered  of 
record  to  support  a  writ  of  error.* 

c.  Chancery  Appeal. — An  appeal  is  a  process  of  civil-law 
origin,  and  is  the  appropriate  mode  of  review  for  causes  originat- 
ing in  a  court  of  chancery.^  Unless  statutes  otherwise  provide, 
it  removes  the  whole  cause,  subjecting  the  facts  as  well  as  the 
law  to  review  and  retrial.* 

made's  Appeal,  52 Mich.  537;  Church-  Me.  522;  Lamprey  v,  Nudd,  29  N.  H. 

ill  V,  Burt,  32  Mich.  490.     See  infra^  299. 

From  What  Judgments  Appeals  in  Gen-  2.  Haight  v.  Gay,  8  Cal.  297,  68  Am. 

cral  may  be  Taken,  Dec.  323. 

And  in  general  probate  proceedings  3.  Wheeler    v.   Scqtt,   3  Wis.    362; 

are  not  reviewable  by  the  writ.  Smith  Boyce    v,   Wheeler,   133    Mass.    554; 

V,  Rice»  II  Mass.  507.  Comins  v.  Turner's  F.  Co.,  140  Mass. 

Zqidtable  Defentet. — But  an  action  at  146;  Piatt  v.  Justices,  124  Mass.  353; 

law    does    not    become  of    equitable  Gifford    v,    Rockett,    119    Mass.    71; 

nature  because  one  of  the  defenses  is  Harding  t^.  Pratt,  119  Mass.  188.     See 

equitable.     Brown  v.  Rank,  132  U.  S.  infra,  IV.  3,  ^,  Notice  of  Appeal. 

216.  4.  Republic  v.  Smith,   Uall.  (Tex.) 

1.  Savage  v.  Gulliver,  4  Mass.  177;  407;  Wiscart  v.  Dauchy,  3  Dall.  (U.  S.) 

Jarvist'.  Blanchard,  6  Mass.  4;  Skip-  327;    Pennington  v,  Coxe,  2  Cranch 

with  v»    Hill,  2  Mass.  35;  Putnam  v.  (U.  S.)  61;  Lyles  v,  Barnes,  40  Miss. 

Churchill,  4Mass.  517;  Valieri/.  Hart,  609. 

II  Mass.  300;  Shirley  v.  Lunenburgh,  5.  Wiscart  v,  Dauchv,  3  Dall.  (U.  S.) 

II  Mass.  379;  Smith  v.  Rice,  11  Mass.  327;    Pennington  v.  Coxe,   2  Cranch 

507;   Arnold  v,  Tourtellot,    13   Pick.  (U.  S.)  61;  Ycaton  ».  U.  S.,  5  Cranch 

(Mass.)  172.  (U.  S,)  281;  Lyles  v,  Barnes,  40  Miss. 

Ijifuitt. — A  writ  of  error  is  a  proper  609;  Rand  v.  King,  134  Pa.  St.  645; 
remedy  to  reverse  a  judgment  against  Goodrich  v.  Smith,  67  Mich,  i;  Gay  v. 
an  infant  for  whom  no  guardian  ad  Richardson.  18  Pick.  (Mass.)  418. 
litem  has  been  appointed.  Knapp  v.  Illegal  Writs. — And  it  is  the  appro- 
Crosby,  I  Mass.  479;  Valier  v.  Hart,  priate  remedy  to  reverse  a  judgment 
II  Mass.  300;  Goodridge  v.  Ross,  6  rendered  upon  illegal  writs,  Smith  v. 
Met.  (Mass.)  487;  Crockett  v.  Drew,  5  Paige,  4  Allen  (Mass.)  94;  Arnold  v. 
Gray  (Mass.)  399;  Swan  v,  Norton,  14  Tourtellot,  13  Pick.  (Mass.)  172;  Hart 
Gray  (Mass.)  179.  v,    Huckins,    6  Mass.   399;    Hart  v. 

Hob  Compos  Montis. — A  judgment  Huckins,  5  Mass.  260;  Gay  v.  Rich- 
rendered  by  default  against  a  defend-  ardson,  18  Pick.  (Mass.)  417;  unless 
ant  non  compos  mentis  will  be  reversed  the  error  in  the  writ  be  amendable 
on  writ  of  error.  Leach  v.  Marsh,  and  actually  amended,  Langmaid  v, 
47  Me.  549,  74  Am.  Dec.  503;  White  v.  Puffer,  7  Gray  (Mass.)  378. 
Palmer,  4  Mass.  148.  Principal  and  Borety. — A  joint  judg- 

And   where  the  defendant  was  in-  ment  against  a  principal  and  surety 

sane  at  the  time  of  the  service  of  the  on   a  bond  is   reviewable  by  writ  of 

original  process  and  until  judgment  error,  not  certiorari.     Evers  v,  Sager, 

rendered,  whether  the  defendant  ap-  28  Mich.  52. 

pear  personally,  by  attorney,  or  not  at  Bismiisal. — A  writ  of  error  may  be 

all,  judgment  will  be  reversed  on  writ  employed  to  bring  up  for  review  the 

of  error.     Denison  v.  Portland  Co.,  60  dismissal  in  the  court  below  of  an  ap- 
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A  technical  appeal  is  the  exclusive  appellate  remedy  for  review 
of  cases  in  equity.^ 

peal  from  a  justice  court.    Willis  v.  Tisorypower  either  by  writof  error,  cer- 

Gimbert,  27   Mich.    91:  McCombs  v.  tiorari,  mandamus,  or  prohibition  over 

Johnson,  47  Mich.  592;  Stall  v.  Dia-  every  kind  of  inferior  or  subordinate 

mond,  37  Mich.  429.  tribunal  exercising  judicial  power.     3 

1.  McCollum  V.  Eager,  2  How.  (U.  Black.  Com.  42,  no. 

S.)  61;    Hayes    v.    Fischer,    102    U.  England. — Cardiffe   Bridge  Case,  i 

S.     121;    Marin  v,  Lalley,    17    Wall.  Salk.     146;  Groenwelt  v.  Burwell,   z 

(U.  S.)  14;  Surgett  v,  Lapice,  8  How.  Salk.  144. 

(U.  S.)  48;  Idaho,  etc..  Land  Imp.  Co.  New  Hampshire, — Boody  v.  Watson, 

V.    Bradbury,  132  U.  S.  509;  Black  v.  64  N.  H.  162;  Ballou  v.  Smith,  29  N. 

Boyd,  29  Ohio  L.  J.  119;  Nashua,  etc.,  H.  530;  Hill  v.  Goodwin,  56  N.  H.  441; 

R.  Co.  V,  Boston,  etc.,  R.  Co.,  51  Fed.  Hall  v.  Somersworth,  39  N.  H.   51Z; 

Rep.  929;  Holland  v.  State,  15  Fla.  549;  Lane  v.  Morrill,  51  N.  H.  422. 

Stewart  v.  Preston,  i  Fla.   i,  44  Am.  Massachusetts, — Johnson  v,  Randall, 

Dec.  641;  Haight  v.  Gay,  8  Cal.  300,  7   Mass.   340;    String,    Petitioner,    20 

68  Am.  Dec.  323;  People  v.  Pratt,  28  Pick.  (Mass.)  484;   Cooke,  Petitioner, 

Cal.     166;    Savage     v.     Gulliver,     4  13     Pick.    (Mass.)    234;    Att*y  Gen*I 

Mass.   177;    Jarvis   v.    Blanchard,    6  v.  Boston,  123  Mass.  460. 

Mass.  4;  Cook  v.   Hoyt,    13  lU.   144;  New    Yorh. — Lawton   r.    Highway 

White  V.  Yvj^t  7  111.  65.  ComVs,  2  Cai.  (N.  Y.)  179;  Lynde  v. 

By  Statnts. — Unless  the  two  reme-  Noble,  20  Johns.  (N.  Y.)  80. 
dies  of  writ  of  error  and  appeal  are  Appeal  Matutory. — And  courts  pro- 
concurrent  by  statute.  Weppler  v,  ceeding  a  scourts  of  common-law  ju- 
McMillan,  Dall.  (Tex.)  502;  Luckett  risdiction  can  exercise  no  other  mode 
V.  Townsend,  3  Tex.  119,  49  Am.  Dec.  of  review  unless  conferred  by  statute; 
723;  Andrews  z'.  Andrews,  Dall.  (Tex.)  and  where  limited  by  statute  to  spe- 
427;  Magee  v,  Chadoin,  44  Tex.  488.  cific  subjects  or  classes  of  cases,  the 

Bill  of  Szooption. — Where  matters  al-  appellate  court  cannot  transcend  such 

leged  in  error  are  brought  up  properly  limits.     Murdock,  Appellant,  7  Pick, 

by  a  bill  of  exceptions  a  chancery  ap-  (Mass.)  320;   Fraser  v,  Livingston,   i 

peal  is  not  a  proper  mode  of  review.  Fla.  399. 

Standish  v.  Old  Colony   R.   Co.,    129  As  a  technical  appeal  is  purely  a 

Mass.  158.    See  article  Bill  of  Excep-  statutory  privilege   it   cannot   be  ez- 

TIONS.  tended  beyond  the  statute.     Schooner 

Where  no  Statutory  Somedy. — Where  Constitution  v,  Woodworth,  2  111.  511; 

the  right  of  appeal  is  guaranteed  by  Edwards  v,  Vandermack,  13  111.  633; 

the  constitution  and  no  statutory  pro-  Lockman  v,  Morgan  County,  32   111. 

vision  has  been  made  regulating  the  App.    414;     Hesing    v,   Att*y    Gen'l, 

mode  of  appeal,  a  writ  of  error  will  104  111.  292;  People  v,  Trumble,  i  N. 

lie  if  the  proceeding  follows  the  com-  Y.  Crim.  Rep.  443;  People  v.  Havens, 

monlaw;  or  if  equitable,  a  chancery  3   N.   Y.  Crim.   Rep.   286;   People   r. 

appeal  may  betaken.     Hare  v.  Thode,  Dempsey,  31  Hun  (N.  Y.)  528;  People 

75  111.  173;  Haines  v.   People,  97   111.  v,  Hovey,  30  Hun  (N.  Y.)  357;  People 

161;  Peak  V.  People,  76  111.  289;  Lang-  v.    Beckwith,    42    Hun  (N.   Y.)  366; 

worthy  v.  Baker,  23  111.  430;  Schlatt-  People  v,  Snyder.  44  Hun  (N.  Y.)  193; 

weilcr  v.  St.  Clair  County,  63  111.  449;  People    v,    Hadden,   3   Den.   (N.   Y.) 

French  v.  People,  77  111.  531;  Wallace  220;  People  v.  Nestle,  19  N.  Y.  583; 

V.  People,  63  111.  451;  Coon  v.  Mason  People  v.  Trezza,  128  N.  Y.  531;  Peo- 

County,  22  111.  666;  Mason  County  v.  pie's  Ice  Co.  v.  Steamer  Excelsior,  43 

Harper,  44  IlL  482;  Reece  v.  Knott,  3  Mich.   338,  38   Am.    Rep.    246;    Kun- 

Utah  436.  dinger  v,  Saginaw,  59  Mich.  355;   Ty- 

Waiver  of  Xode  of  Appeal. — A  joinder  nan  v.  Walker,  35  Cal.  634,  95  Am. 

in  error  without  objection  is  a  waiver  Dec.   152;    Street  v,  Francis,   3   Ohio 

of  the  error  in  bringing  up  a  case  by  277. 

appeal  instead  of  writ  of  error.     Bon-  And  all   the    requirements    of   the 

ner  v.  People,  40  III.  App.  629.  statute  must  be  strictly  complied  with. 

Appellate  Supervision  at  Common  Law.  Brock  v.  Jarman,  i  Tex.   202;  Hester 

— At  common  law  the  supreme  judicial  v.  Bass,  30  Tex.  743;  Walea  v,  McLean, 

power  of  the  state  has  a  general  re-  14  Tex.  18;  Roberts  v.  Sollibellus,   10 
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d.  Certiorari. — The  right  to  issue  a  common-law  writ  of 
certiorari  to  review  the  proceedings  of  inferior  tribunals  is  in- 

Tez.  352;  Shelley  v,   Soutbwick,   31  a  chancery  appeal  in  actions  in  equity. 

Tex.  125;  Steel  v.   Rees,    13   Oregon  Brotherton  v.  Brotherton,  12  Neb.  72; 

428;  Puget  Sound  Agricultural  Co.  v,  Blake  v.  Blake,  80  111.  523;  Golding  v. 

Pierce  County,  1Wash.Ter.76;  Harda-  Golding,  74  Mo.  123;  Hecht  v.  Hecht, 

way  tr.  Biles,   i  Smed.  &  M.  (Miss.)  28  Ark.   92;    Lochnane  v,  Lochnane, 

657;  Porter  v,  Grisham,  3  How.  (Miss.)  78  Ky.  468;  Sharon  v,  Sharon,  67  Cal. 

75;  Carmichael  v.  Trustees  of  School  185;  Miller  v.  Miller,  3  Binn.  (Pa.)  30. 

Lands,  3  How.  (Miss.)  84:    Pickett  v.  Meehanio's  Lien. — An  action  to  fore- 

Pickett,  I  How.  (Miss.)  267;  Parker  v.  close  a  mechanic's  lien  is  in  the  nature 

Willis,  27  Miss.  766;  Com.  v,  Adams,  of  an  equitable  action,   and  can   be 

16  H.  Mon.  (Ky.)  338;  Com.   v,   Mc-  reviewed  by  appeal  alone.  Star  Union 

Cready,  2  Mete.  (Ky.)  376;    Ford  w.  Lumber  Co.  v.  Finney,  35  Neb.  214. 

Com.,  3  Dana  (Ky.)  46;  Hollenbeck  v.  Order  of  Sahrogation. — An  order  of 

Tarkington,  14  Neb.  430;  Phenix  Ins.  subrogation  is  ecjuitable  in  its  nature 

Co.  V,  Swantkowski,    31    Neb.    245;  and  must  be  reviewed  by  appeal,  not 

Roesink  v,  Barnett,  8  Neb.  146;  Sturte-  writ  of  error.     Springer  v.  Springer, 

vant  V.  Wineland,  22  Neb.  702;  Clark  43  Pa.  St.  518;  Horton  v.  Miller,  44 

9.  Morgan,  21  Neb.  673;    Benson  v.  Pa.  St.  256;  Breitenbach  v.  Bush,  44 

Michael,  29  Neb.   131;    Patterson    v.  Pa.  St.  313,  84  Am.  Dec.  442. 

Woodland,  28  Neb.  250.  Feigned  Ime.— A  writ  of  error  will 

Extent.  —  A  technical  appeal  lies  not  lie  in  a  feigned  issue.  Neff  v, 
whenever  a  substantial  legal  right  is  Barr,  14  S.  &  R.  (Pa.)  166;  Baker  v. 
divested  by  an  order  or  a  decree  in  a  Williamson,  2  Pa.  St.  116;  Brown  v. 
court  of  chancery.  Perrin  v.  Lepper,  Parkinson,  56  Pa.  St.  336. 
72Mich.  541;  Barry  V.  Briggs,  22  Mich.  Sefoial  to  Open  a  Jadgment— The 
201;  Peoples.  Simonson,  10 Mich.  335;  refusal  to  open  a  judgment  regularly 
Lewis  zr.  Campau,  14  Mich.  458, 90  Am.  entered  upon  a  verdict  cannot  be  re- 
Dec.  245;  Kirby  v.  Ingersoll,  i  Dougl.  viewed  either  by  appeal  or  error.  Ap- 
(Mich.)  477;  Heath  V.  Waters,  40 Mich,  peal  is  the  only  remedy  to  review  a 
437;  Bullard  v.  Green,  9  Mich.  222;  refusal  to  open  other  judgments. 
Smith  V.  Walker,  57  Mich.  456;  Cal-  Gaskill  v.  Crawford,  130  Pa.  St.  28; 
lanan  v,  Shaw,  19  Iowa  183;  Thomp-  Gillespie  v,  Campbell  (Pa.,  1885),  i 
son  V,  Picket,  20  Iowa  490;  Oatman  v.  Cent.  Rep.  558. 
Bond,  15  Wis.  20.  Texas.— The  TVjfflj  Court  of  Criminal 

Xethod  of  Appealing. — Unless  statutes  Appeals  has  exclusive  jurisdiction  of 

otherwise  provide,  the  right  of  appeal  criminal  appeals;  and  the   exclusive 

must  be  exercised  by  taking  an  appeal  method   of  review  is  by  a   technical 

in  open  court  when  the  judgment  or  appeal,  not  writ  of  error.      Scott  v. 

decree  is  announced,  and  the  record  State,  31  Tex.  Crim.  Rep.  405. 

should    show    that    fact.      Battle    v.  A  proceeding  to  strike  the  name  of 

Howard,  13  Tex.  345;  Long  v.  State,  an  attorney  from  the  roll  as  guilty  of 

3  Tex.   App.  322;   Lalari  v.  State,  3  fraud  is  a  criminal  proceeding  review- 

Tex.  App.  482.  able  only  on  appeal.    Scott  v.  State.  31 

ImproTident  Grant. — ^Where  an  appeal  Tex.  Crim.  Rep.  405. 
has  been  improvidently  granted  it  is  California. — Where  a  person  is  ad- 
valid  until  the  order  has  been  set  judicated  an  insolvent,  the  remedy 
aside,  and  cannot  be  ignored  in  a  col-  is  by  appeal  as  provided  by  the  Insol- 
lateral  proceeding.  State  v.  Lubke,  vent  Act,  and  not  by  error.  Widber  v, 
15  Mo.  App.  152.  San  Joaquin  County  Ct.,  94  Cal.  430. 

Bafosal  to  Try. — Where  a  trial  court  Heoraska. — In  Nebraska  the  remedy 

refuses  to  entertain  a  cause  because  by    appeal   is  not    exclusive,  but  in 

of  an  alleged  want  of  jurisdiction  de-  equitable  actions  a  party  may  bring 

pending  on  a  disputed    question  of  his  case  up  for  review  either  by  appeal 

fact,  an  appeal  and  not  mandamus  is  or  by  the  statutory  petition  in  error, 

the  proper  mode  of  review.  Preston  v.  as  he  may  elect.     White  r.   Blum,  4 

Fidelity  T.  &  S.  V.  Co,  (Ky.),  15  Ky.  Neb.   557*.  Baldwin  v.  Foss,  16  Neb. 

Law  Rep.  130.  80;  Id.  298:  Smith  v.  Gibson,  25  Neb. 

IHvoree. — Decrees  granting  divorces  511. 

are  embraced  within  a  statute  allowing  But  an  action  at  law,  or  any  special 
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cident  to  all  common-law  courts  of  superior  jurisdiction.^  It 
applies,  unless  regulated  by  statute,  to  all  inferior  tribunals  and 
jurisdictions,  whether  courts  of  justice  or  tribunals  of  special  and 
more  limited  authority,  as  boards  of  school  trustees.'  It  is 
issuable  where  an  inferior  court  has  proceeded  in  excess  of  juris- 
diction or  illegally,  and  where  no  other  mode  of  review  exists.* 
And  where  power  is  vested  by  statute  in  an  appellate  court  to 
issue  the  writ,  it  can  only  be  in  cases  where  no  other  mode  of  re- 
view exists.* 

proceeding  therein,  can  be  reviewed  the  appeal  may  be  tried  anew  and 
only  on  petition  in  error.     Morse  v.  pleadiogsamended,  an  appeal,  not  cer- 
Engle,  26  Neb.  247.  tiorari,  is  the  proper  method  of  carry- 
1.  People  v»  Wilkinson,  13  111.  660.  ing  up  a  case  from  the  court  of  a  justice 
S.  Miller  v.  School  Trustees,  88  III.  of  the  peace.     Ritter  v.  Daniels,  47 
26.  Mich.  617;  Erie  Preserving  Co.  v.  With- 
it   is  the  proper  mode  of    review  erspoon,   49    Mich.   377 ;     HoweU    v. 
where  the  appellant  had  no  power  to  Shepard,  48  Mich.  472;  Westbrook  v. 
avail  himself  of  the  statutory  right  of  Blood,  50  Mich.  443;  Galloway  v.  Cor- 
appeal,  which  was  lost  in  consequence,  bitt,  52  Mich.  460;  Morrison  v.  Ems- 
Waverly  v.  Kemper,  88  111.  579;  Gal-  ley,  53  Mich.  564;  Gray  v.  Willcoz,  56 
limore  v,  Dazey,  12  111.   143;  Stout  v.  Mich.  58;  Mann   v.  Tyler,  56  Midi. 
Slattery,  12  111.  162;  Pierce  r.  Wade,  565. 

19  111.  App.  185;  Cole  r.  Atkinson.  6  Tmitesa. — It  is  the  proper  mode  by 

111.  App.  353;   Kern  v,  Davis,  7   111.  which  to  review  the  proceedings  of 

App.  407;    Dye  v,  Noel,  85   III.   290;  the   trustees  of  a  town    corporation 

Lord   V,  Burke,  9  111.  363;   Otten   v,  where  no  appeal  is  provided.     Starr 

Lehr,  68  111.  64;  Cook  v,  Hoyt,  13  III.  v.  Rochester,   6  Wend.   (N.    Y.)   564; 

144;  White  V,  Frjc,  7  HI.  65;  Stocking  Parks  v.  Boston,  8  Pick.  (Mass.)  218, 

r.  Knight,  19  111.  App.  501.  19  Am.  Dec.  322. 

As   where    an  appellant  has  been  Or  proceedings  by  city  authorities  in 

illegally  deprived  of    his    appeal  by  denying  special  assessments  on  prop- 

icaud,   official   neglect,   etc.,   he  may  erty.    Ottawa  v.  Chicago,  etc. »R.  Co., 

have  a  writ  of  certiorari.     Satchweil  25  111.  43. 

V.  Rispess,  10  Ired.  (N.  Car.)  365.  Brror. — A  writ  of  error  does  not  lie, 
Summary  Prossediags. — In    King    v.  nnless  by  statute,  on  the  decision  of  a- 
Seton,  7  T.  R.  369,  Lord  Ken  yon  said:  court  below  on  certiorari  to  a  justice 
*'  In  the  case  of  summary  proceedings,  court.  Pennsylvania  Pulp,  etc.»  Co.  v. 
orders,  and  convictions  before  mag-  Stoughton,  106  Pa.  St.  458. 
istrates   the   proceedings  may  be  re-  8.  People  v,  Wilkinson,  13  111.  660; 
moved  by  certiorari  after  judgment,  Dootittle  v.  Galena,  etc.,  R.  Co.,  14III. 
because  such  proceedings  can  only  be  381;  Chicago,  etc,  R.  Co.  v.  Fell,  2St 
removed  by  certiorari;    but  where  a  111.   333;    Chicago,    etc.,    R.   Co.    tr. 
judgment  has  been  given  on  an  indict-  Whipple,  22  111.  105;    Sonora     High- 
ment  the  record  must  be  removed  by  way  Com*rs  v,   Carthage,  27   111.  140; 
writ  of  error."  Highway  Com'rs  v.   Harper,   38   111. 
In  Detroit  First  Kat.  Bank  v.  E.  T.  103;    Miller  v.   School    Trustees,    8& 
Barnum  Wire,  etc..  Works,  58  Mich.  111.  96;  Hyslop  v.  Finch,  99  111.  171; 
316,  it  was  said:  *'No  rule  is  better  Lees  v.  Drainage  Com'rs,  125  111.  47; 
settled  than   that  private  rights  are  Deitrick   v.   Highway  Com*rs,  6  111. 
not  subject  to  uncontrolled  discretion,  App.  70;  Savage  v.  Cass  County,  lo 
and  any  proceeding,  whatever  may  be  111.  App.  204;  Potter  v.  School  Trust- 
its  name,  whereby  they  are  seriously  ees,   10   111.   App.    343;    Peterson    v, 
affected  or  divested  wrongfully,  must  Lawrence,  20  111.  App.  63Z. 
necessarily  be  open  to  review  in  some  4.  And  where  the  judgment  is  un- 
form."  just  and  erroneous.     Darmstaedter  v. 
Appeal  firom  Yustiee  Coort. — Since  on  Armour,   17   111.   App.   285;  Indiana, 
certiorari  the  case  is  tried  on  the  rec-  etc.,  R.  Co.  tr.  McCoy,  23  111.  App^  143^ 
ord,  while  on  appeal  to  a  circuit  court  Yunt  v.  Brown,  2  111.  964. 
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Wlutt  Bronght  Vp.*-*Certiorari  brings  up  the  record  in  any  given 
case  for  review  and  correction,  and  nothing  more.*  The  errors 
to  be  corrected  must  appear  on  the  face  thereof,*  and  the  merits 
cannot  be  inquired  into.*     See  article  CERTIORARI. 

e.  Complaint  to  Review. — A  complaint  to  review  a  judg- 
ment is  in  the  nature  of  an  appeal,  and  where  prosecuted  to  final 
judgment  it  bars  an  appeal  from  the  original  judgment  reviewed.* 

11.  Continaation  of  Original  Sait. — An  appellate  proceeding  is 
generally  regarded  as  a  continuation  of  the  original  action  in  the 
course  of  which  the  appeal  is  taken.*     But  where  the  writ  of 

1.  Rand  v.  King,  134  Pa.  St.  645;  Ind.  350;  Indiana  Mut.  F.  Ins.  Co.  v, 
Carlson's  License,  127  Pa.  St.  330;  Routledge,  7  Ind.  25;  Hardy  v.  Chip- 
Holland  V,  White,  120  Pa.  St.  228.  man,  54  Ind.  591;  Dunkle  v.  Elston, 

2.  Chase  v.  Miller,  41  Pa.  St.  403.        71  Ind.  585;  Davis  v.  Binford,  70  Ind. 
8.  Rand  v.  King,   134  Pa.  St.  645;    44;  Hill  v.  Roach,  72  Ind.   57;  Searle 

Election  Cases,  65  Pa.  St.  20;  Holland  v.  Whipperman.  79  Ind.  424;   Klebar 

XT.  White,  120  Pa.  St.  228.  v.  Corydon,  80  Ind.  95. 

Xandamus. —  A  mandamus  cannot  be  Recourse  to  one  remedy  constitutes 

issued  to  serve  the  purpose  of  an  ap-  a  waiver  of  the    other.     Harvey  v, 

peal.     It  lies  to  compel  the  perform-  Fink,  iii  Ind.  249. 

ance  of  a  specific  legal  duty,  not  to  Clarioal  Error  in  Judgment. — Review, 

bring    up    proceedings    for    review,  and   not  writ  of  error,  is   proper  to 

People  V.  Garnett,  130  111.  344;  People  correct  clerical  mistakes  in  judgment 

V.  Highway  Com'rs,  32  111.  App.  167.  as  rendered.    Lovell  v,  Kelley,  48  Me. 

80ttlemont  of  Case. — So  where  a  trial  263. 
judge  refuses  to  settle  a  case  manda-  .      What  Enron  BoTiewablo.— A  bill  to 

mus,  not  appeal,  is  the  correct  remedy,  reviei^  a  judgment  for  error  of  law 

Richardson  v,  Rogers,  37  Minn.  461.  cannot  be  sustained  unless  the  error  be 

Or  where  the  trial  judge  improperly  such  as  would  reverse  the  judgment  on 

refuses  to  grant  a  rehearing  in  vaca-  appeal.     Richardson  v,  Howe,  45  Ind. 

tion.    Chastain  v.  Armstrong,  85  Ala.  451;    Rice    v.   Turner,    72    Ind.    559; 

215.  Tachau  v.  Fiedeldey,  81  Ind.  54. 

DismifiaL — An  appeal,  not  manda-  New  Hampshire — Beview  of  Petition. — 

mus,  is  the  proper  remedy  to  reverse  In  Boody  v,  Watson,  64  N.  H.  162,  it 

a  judgment  of  the  trial  court  improp-  was  said:   "A  petition  or  motion  to 

erly  dismissing  a  cause  on  account  of  bring  an  action  forward,  and  reverse 

the   plaintiff's    failure    to    pay  costs  or  modify  a  judgment  rendered  at  the 

pursuant  to  the  terms  of  an  order  of  trial  term  of  this  court,  is  an  ample* 

continuance  made  at  a  former  term,  simple,  and  convenient  remedy;  and 

Ex p,  Hendree,  49  Ala.  360.  for  that  reason  a  writ  of  error  does 

Froeeedings    Supplementary    to    Eze-  not  lie.     For  a  similar  reason,  a  judg- 

eation. — Where  a  party  is  dissatisfied  ment  of    a   lower  court    that  is   re- 

with  an  order  made   by  a  court  or  versible  here  on  a  common-law  writ 

referee  in  proceedings  supplemental  may  be  reversed  here  on  a  petition.'* 

to  execution  under  code  practice,  his  6.  Brockwayv.  Jewett,  16  Barb.  (N. 

only  remedy  is  by  appeal.      McCuI-  Y.)  590;  Johnson  r.  Yeomans,  8  How. 

lough  V.  Clark,  41  Cal.  298.  Pr.  (N.Y.)  140;  Clayton  Poor  Overseers 

Habeas  Corpvs. — The  writ  of  habeas  v.  Beedle,  i  Barb.  (N.  Y.)  11;  McDonald 

carpus  cannot  be  employed  to  effect  an  v.  Savings  Bank,  2  How.  Pr.  (N.  Y. 

appeal.     In   Griffin   v.   State,   5  Tex.  35;  Moore  v.    Coolcy,  2  Hill.  (N.  Y.| 

App.  457,  it  was  said:  "The  writ  of  412;  People  v,  Carey,  12  Wend.  (N.Y.| 

^tf^/ax  r<yr/«/ is  not  designed  to  effect  633;    Nations    v,    Johnson,   24    How. 

an  appeal  or  operate  as  a  writ  of  error'  (U.  S.)   195;    Cohens  v,   Virginia,    6 

or  certiorari."    Perry  v.  State,  41  Tex.  Wheat.  (U.  S.)  410;  Clark  v.  Mathew- 

488;  Darrah   v.  Westerlage,  44  Tex.  son,  12  Pet.  (U.  S.)  170;   Macklin  v, 

388;  Ex  p.  Schwartz,  2  Tex.  App.  74.  Allenberg,  100  Mo.  337. 

See  post^  Habeas  Corpus,  In   Brockway   v.    Jewett,    16   Barb. 

4.  Traders'  Ins.  Co.  v.  Carpenter,  85  (N.  Y.)  593,  it  was  said  :  *'  An  appeal 
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error  still  obtains  as  a  mode  of  review  it  is  classified  as  the  begin- 
ning of  a  new  action  according  to  the  common  law,^  and  the 
formal  requisites  necessary  to  initiate  a  new  suit  must  be  strictly 
followed.* 

12.    Intermediate  Appellate  Courts. — ^The  right  of  litigants   to 
appeal  to  the  supreme  judicial  tribunal  is  not  an  unqualified  right 

by  a  defendant  in  an  action,  or  a  re-  equity  applies  to  the  bringing  of  a 
spondent  or  party  proceeded  against  writ  of  error.  International  Bank  v. 
in  a  special  proceeding,  although  it  Jenkins,  104  111.  151. 
may  be  regarded  and  treated  as  a  It  follows,  therefore,  that  until  the 
new  action,  or  special  proceeding,  for  service  of  the  citation  accompanying 
some  purposes,  as  entitling  a  party  the  writ  of  error  the  appellate  proceed- 
to  appear  by  a  new  attorney,  and  to  ing  is  not  considered  as  pending  so  as 
charge  a  retaining  fee,  under  the  fee  toaffect  strangers  purchasing  property 
bill  before  the  code,  is  in  fact  but  a  involved,  as  a /iV/<if</^ffj.  Macklin  v. 
step  taken  in  continuation  of  the  exist-  Allenberg,  100  Mo.  337;  McCormick  v. 
ing  action  or  proceeding  as  a  defense  McClure,  6  Blackf.  (Ind.)  466,  39  Am. 
thereto.  It  is  not  embraced  within  the  Dec.  441;  Taylor  v,  Boyd,  3  Ohio  338, 
definition  of  an  action;  it  is  not  com-  17  Am.  Dec.  603;  Eldridge  v.  Walker, 
menced  as  an  action  ;  and  it  is  not  80  111.  270. 

a  new  proceeding,  any  more  than  any  Ho  Jarisdietion  Bslow.  —  It  follows^ 

other  new  step  taken  in  making  a  de-  also,  that  where  the  proceeding  is  b^ 

fense."  writ  of  error,  or  a  code  appeal  substi- 

For  Jnrisdiotioiial   Purposes. — Where  tuted    therefor,   the    appellate   court 

the  trial  court   possesses  no  jurisdic-  derives  jurisdiction  thereby  to  exam- 

tion  the  appellate  court  obtains  none  ine  and  reverse  the  judgment  rendered 

by  a  technical  appeal.  Nichol  v.  Pat-  without  jurisdiction  below,  as  it  is 
terson,  4  Ohio  200;  Williams  v.  Blunt,  '  in   the   nature   of  a  new  proceeding. 

3  Mass.  207.  Gormly  v.  Mcintosh,  22  Barb  (N.  Y.) 

But  in  Gormly  f'.  Mcintosh,  22  Barb.  273;  Striker  v,  Mott,  6  Wend.  (N.  Y.) 

(N.  Y.)  271,  it  was  held  that  a  code  ap-  465  ;  Barlow  v.  Burr,  i  Vt.  488. 

p:al  in  a  suit  at  law  was  so  far  iden-  Statute  of   Limitations. — In   Interna- 

tical  with  the  old  writ  of  error  'as  to  tional  Bank  v,  Jenkins,  104  111.  151,  it 

confer  upon   the  appellate  court  *'a  was  held  that  a  writ  of  error  was  a  new 

rjew  and  distinct  jurisdiction,"  author-  suit,   not  a  continuation  of  the   old, 

jzing  it  to  render  a  judgment  of  re-  and  therefore  that  a  writ  of  error  was 

versal.  within  the  two  years'  limitation  of  the 

1.  Macklin  v.   Allenberg,   100    Mo.  Bankrupt  Act. 

337;  Pierce  v.  Stinde,  11  Mo.  App.  364;  To  the  same  effect:  Ripley  v.  Mor- 

Mathewson  v.  St.  Louis,  etc.,  R.  Co.,  ris,  7  111.  382;  Hickman  v.  Haines,  10 

44  Mo.  App.   100;  Ripley  v.  Morris,  7  111.  20;  Smith  v,  Robinson,  11  111.  119. 

111.  381;  Robinson  v,  Margarity,  28  III.  Contra. — In  Nations  v.  Johnson,  24 

426;  Eldridge  v.  Walker,  80  111.  270;  How.  (U.  S.)  195,  the  Supreme   Court 

International  Bank  v.  Jenkins,  104  111.  of  the  United  States,  inclining  to  the 

151;  McCormick  V.  McClure,  6  Blackf.  view  that  a  writ  of  error  was  in  the 

(Ind.)  466,  39  Am.  Dec.  441:  Allen  v,  nature  of  a  continuation  of  the  original 

Savannah,  9  Ga.  286;  Taylor  v,  Boyd,  suit,  held  that^  service  of  the  writ  by 

3  Ohio  338,  17  Am.  Dec.  603;  Gregg  publication  was  sufficient  notice  to  an 

V,  Bethea,  6  Port.  (Ala.)  9;  Traverv.  absent  defendant  in   error,  although 

Nichols,  7  Wend.  (N.  Y.)  434;  U.  S.  such  service  would  have  been  insuffi- 

Mut.   Accident  Assoc,   v,   Weller,   30  cient  to  bring  the  defendant  into  the 

Fla.  210.  original  suit. 

2.  International  Bank  v,  Jenkins,  104  And  in  Texas  the  same  principle 
111.  151;  Ripley  zr.  Morris,  7  111.  382;  obtains.  Texas  Trunk  R.  Co,  r.  Jack- 
Hickman  V,  Haines,  10  111.  20;  Smith  son,  85  Tex.  605;  Moore  v.  Moore,  59 
V.  Robinson,  11  111.  119.  Tex.  54;  Hickcock  v.  Bell,  46  Tex.  613; 

Bond  for  Costs. — A  statute,  therefore,  Brackenridge  v,  San  Antonio,  39  Tex. 

requiring  a  nonresident  plaintiff  to  file  66;  Hart  v.  Mills,  38  Tex.  513;  Harle 

a  bond  for  costs  in  all  cases  in  law  or  v,  Langdon,  60  Tex.  555. 
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of  direct  appeal.^     Unless  expressly  provided  otherwise  in  the 

constitution,  the  appellant  may  be  first  required  to  submit  his 
cause  to  an  intermediate  appellate  court  before  he  can  appeal  to 

the  court  of  last  resort,*     In  all  cases  where  the  right  of  appeal 

1.    People  V.   Richmond,   i6  Colo.  Colorado. — Art.  6,  §  i,  of  the  Const!* 

274;  Branson  v.  Studebaker,  133  Ind.  tution  of  Colorado  provides  that  the 

147.  '*  judicial  powers  of  the  state  shall  bo 

2    People  V,   Richmond,   16  Colo,  vested  in  a  supreme  court,  district 

274;  Branson  v.  Studebaker,  133  Ind.  courts,  county  courts,  justices  of  the 

147.  peace,  and  such  other  courts  as  may 

Under  Constitution  of  Indiana^  art.  be  provided  bylaw.*'     People  v.  Rich* 

7,  §  I,  providing  **  that  the  judicial  mond,  16  Colo.  274. 

power  of  the  state  shall  be  vested  in  In  upholding  the  legality  of  the  act 

a  supreme  and  circuit  courts  and  in  establishing  the  court  of  appeals,  the 

sach  other  courts  as  the  General  As-  court  said:  "  The  legislature,  in  our 

sembly  may  establish,"  it  was   held  judgment,  is  by  this  section  affirma* 

that  while    a    subordinate    appellate  tively  invested  with  authority  to  cre- 

coart  might  be  created,  the  law  de-  ate  an  intermediate  court  of  review, 

dared  by  the  supreme  court  was  con*  *  *  «    There  can  be  no  doubt  of  the 

trolling.  supremacy    of    the    supreme    court. 

*'  It  is  not  in  the  power  of  the  legis-  This  court  is  placed  by  the  constitution 

lature  to  make  the  supreme  court  in-  at  the  head  of  the  judicial  system  of 

ferior,  in  any  respect,  to  any  other  the  state.    From  its  judgments  there  is 

tribunal;    but   in    it  remains,   secure  no  appeal' to  any  other  state  tribunal, 

from  legislative  attack,  the    highest  and   its  determinations    are    binding 

judicial  power  distributed  by  the  con-  upon  the  rest  of  the  state  judiciary, 

stitution.      There  must  be  In  every  The  legislature  cannot  interfere  with 

state  a  court   capable  of  exercising  its  existence  or  supremacy,  nor  caa 

ultimate  judicial  power.  *  *  *  In  this  that  body  alter  the  nature  of  its  juris- 

state  *  *  *  that  is  the  supreme  court,  diction  and  duties.     But  the  present 

If  it  were  otherwise,  there  would  be  statute  does  not  undertake  to  create 

no  organ  of  government  capable  of  a  tribunal  superior  to  or  co-ordinate 

authoritatively  and  finally  settling  ju-  with  the  supreme  court.     The  court 

dicial  questions;  and  that  there  must  of  appeals  is  given  no  original  juris- 

be  such   an  organ   there  can   be   no  diction  whatever."      LaSalle  County 

doubt,  for  the  judicial  department  is  v,  Milligan,  143  111.  321;  Lake  Shore,, 

an  independent  one,  and  the  element  etc.,  R.  Co.  v,  Richards  (111.,  1892),  3a 

of  sovereignty  delegated  to  that  de-  N.  E.  Rep.  402. 

partment  must,  as  in  the  case  of  the  Croation  of  Inferior  Courts. — A  consti- 
ezecutive  and  legislative,  reside,  in  tutional  provision  conferring  appel* 
its  last  and  highest  form,  in  one  tri-  late  jurisdiction  on  certain  named 
bonal,  one  officer  or  body  of  officers,  courts  does  not  by  implication  pro- 
While  we  are  clear  that  no  statute  hibit  the  legislature  from  granting 
can  deprive  the  supreme  court  of  its  appellate  jurisdiction  to  other  courts 
rank  as  the  highest  and  ultimate  re-  not  named.  Jeffries  v,  Harrington, 
pository  of   judicial    power,   we  are  11  Colo.  192. 

equally    clear    that    appellate    juris-  Questions  of  Law. — In  all  cases  the 

diction  of  an  inferior  grade  may  be  jurisdiction    of    the    supreme    court 

confeiie'd    upon   other  appellate  tri-  may    be    restricted    to    questions    of 

bnnals.     The  legislature  cannot,  un-  law,  and  the  findings  of  fact  by  the 

der  the  guise  of  conferring   inferior  appellate   court   may  be  made  final, 

appellate  jurisdiction  upon  other  tri-  Kerfort    v,    Cromwell    Mound    Co., 

bunals,  grant  them  unlimited  appel-  115   111.   506,   which    is  to  the  effect 

late  jurisdiction;     but  it  may  grant  that  the  words  **  appellate   jurisdic- 

such  tribunals  appellate  jurisdiction  tion*'    in    the    constitution    granting 

by  limiting  it  to  classes  of  cases  not  such  "  in  all  other  cases  "  to  the  su- 

of  the  highest  grade,  and  restricting  preme  court,  means  only  the  appellate 

its  authority  to  appeals  from  recover-  power  to  review  and  decide  questions 

ies  of  a  limited  nature."    Branson  v,  of  law,  since  that  was  the  historical 

Studebaker,  133  Ind.  147.  significance  of  the  '  words  when  the 
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is  not  secured  by  the  constitution  the  judgments  of  such  courts 
may  be  made  iinal.^  But  the  principles  of  law  declared  by  the 
supreme  tribunal  are  binding  on  the  inferior  appellate  courts  in 
all  cases,  whether  a  further  right  of  appeal  exists  or  not.* 

a.  Appeals  to  United  States  Supreme  Court. — Where  a 
case  involves  a  federal  question  an  appeal  lies  from  a  final  decis> 
ion  of  a  state  supreme  court  to  the  Supreme  Court  of  the  United 
States.'  A  federal  question  exists  when  a  party  claims  a  right, 
title,  interest,  or  immunity  under  the  constitution,  or  a  treaty  or 
statute  of  the  United  States.^  The  record  must  show  that  the 
question  was  properly  raised  and  actually  decided  below,*  or  the 
court  must  be  able  to  reasonably  infer  from  the  record  that  the 

constitution  was  framed.  And  that,  original  and  chief  repository  of  appel- 
as  it  was  a  matter  of  practice  as  to  late  jurisdiction.  And  where  the  stat- 
whether  the  supreme  court  would  or  ute  creating  the  appellate  court  ex- 
would  not  re-examine  the  facts,  no  pressly  designates  the  classes  of 
party  had  a  vested  right  therein,  and  appeals  of  which  it  is  given  juris- 
it  was  subject  to  legislative  control,  diction,  this  express  mention  ex- 
See  also  Ohio,  etc.,  R.  Co.  v.  Combs,  eludes  by  implication  all  other  classes 
142  III.  187;  Chicago,  'etc.,  R.  Co.  v,  of  cases.  Branson  v,  Studebaker,  133 
Fisher,  141  111.  614.  Ind.  147;  Ex  p.  Sweenv,  126  Ind.  583. 

But  a  supreme  appellate  court  re-  S.  U.  S.  Rev.  Stat.  §  709. 

tains  always  jurisdiction  to  examine  4.  Chapman  v.  Crane,  123  U.  S.  540; 

the  facts  and  the  evidence  wherever  it  Crowell  v.  Randell,  10  Pet.  (U.  S.)  368; 

is  necessary  to  determine  whether  the  Keene  v,  Clark,  10  Pet.  (U.  S.)  291; 

applications  of  law  by  the  trial  court  M'Kinney  v.  Carroll,  12  Pet.  (U.  S.) 

have  been  correct.     Montreal  Bank  v,  66;  Commercial  Bank  v.  Buckingham, 

PsLgCf   98   111.  109;  Commercial    Nat.  5  How.  (U.  S.)  317;  Christ  Church  v. 

Bank  v.  Proctor,  98  111.  558;    Postal  Philadelphia  County,  20  How.  (U.  S.) 

Tel.  Cable  Co.  v.  Lathrop,  131  111.  575,  26;  Farney  v,  Towle,  i  Black  (U.  S.) 

19  Am.  St.  Rep.  55;  Wabash  R.  Co.  v.  350;    Furman  v.  Nichol,  8  Wall.  (U. 

Henks,   91    III.   406;    Wrought    Iron  S.)  44;  Detroit  City  R.  Co.  z^.  Guthard, 

Bridge  Co.  v.  Highway  Com'rs,  loi  114  U.  S.  133. 

111.  518;  Mattoon  v.  Fallin,  113  111.  249;  6.  O'Neil  v,  Vermont,  144  U.S.  323; 
Illinois  Cent.  R.  Co.  v.  Grigsby,  116  Brooks  v.  Missouri,  124  U.  S.  394;  Wi- 
lli. 159;  Beard  v.  Maxwell,  113  111.  440;  nona,  etc.,  R.  Co.  v.  Plain  View,  143  U. 
American  Exch.  Nat.  Bank  v,  Chicago  S.  371;  Chappell  v,  Bradshaw,  128  U.S. 
Nat.  Bank,  131  111.  547;  Fitch  ».  John-  132;  Spies  v.  Illinois,  123  U.  S.  131; 
son,  104  III.  Ill;  Ohio,  etc.,  R.  Co.  v.  Quimby  v.  Boyd,  128  U.  S.  488;  Clark 
Wachter,  123  111.  440,  5  Am.  St.  Rep.  v.  Pennsylvania,  128  U.  S.  395;  San 
532;  Larminie  v,  Carley,  114  111.  196;  Francisco  v,  Itsell,  133  U.  S.  65;  Par- 
Alphin  V,  Working,  132  111.  484;  melee  v.  Lawrence,  11  Wall.  (U.  S.)  36; 
Hodges  V,  Bearse,  129  111.  89;  Hinck-  Wortley  v,  Barrett,  9  Wall.  (U.  S.)  611; 
ley  V.  Horazdowsky.  133  111-  359»  23  Lytle  v,  Arkansas,  22  How.  (U.  S.) 
Am.  St.  Rep.  618;  Joliet  St.  R.  Co.  v.  193;  Hamilton  Mfg.  Co.  v,  Massa- 
Call,  143  111.  177.  chusetts,  6  Wall.  (U.  S.)  632^;  Louis- 

1.  People  V.  Richmond,  16  Colo,  ville  First  Nat.  Bank  v,  Kentucky,  9 
274;  Branson  v.  Studebaker,  133  Ind.  Wall.  (U.  S.)353;  Walker  t/.  Sauvinet, 
X47.  92  U.  S.  90;   Santa  Cruz  County  v. 

2.  People  V,  Richmond,  16  Colo.  Santa  Cruz  R.  Co.,  11 1  U.  S.  361; 
274;  Branson  v,  Studebaker,  133  Ind.  Butler  v.  Gage,  138  U.  S.  52;  Simmer- 
147;  Dipert  v.  Jones,  4  Ind.  App.  158;  man  v.  Nebraska,  116  U.  S.  54;  Texas, 
Nickless  v.  Pearson,  126  Ind.  477.  etc.,  R.  Co.  v.  Southern  Pac.  R.  Co., 

Since  the  supreme  court  is  the  chief  137  U.  S.  48;  Warfield  v.  Chaffe,  91  U. 

repository   of  appellate   jurisdiction,  S.  690;  De  La  Lande  v,  Louisiana,  x8 

cases  not  expressly  or  by  clear  impli-  How.  (U.  S.)  192;  Susquehanna  Boom 

cation  placed  within  the  jurisdiction  Co.  v.  West  Branch  Boom  Co«,  >A0  U- 

of  the  appellate  court  remain  in  the  S.  57. 
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decision  of  such  question  was  necessarily  involved  in  the  judg- 
ment rendered.^  The  determination  of  the  question  nnust  have 
been  adverse  to  the  plaintiff  in  error.*  These  requisites  are  juris- 
dictional, and  where  the  judgment  can  be  supported  on  grounds 
independent  of  the  federal  question  the  appeal  will  be  dismissed.* 
See  article  UNITED  STATES  COURTS. 

1.   Eureka    Lake,    etc.,   Canal  Co.  v.  Coleman,  i  Black  (U.  S.)472;  Mil- 

V.  Yuba  County  Ct.,  Ii6   U.  S.  410;  ler  v.  Lancaster  Nat.  Bank,  106  U.  S. 

Otis  V,    Oregon    Steamship   Co.,   116  542;    Millingar  v,   Hartupee,  6  Wall. 

U.  S.    548;     Felix     V,    Scharnweber,  (U.  S.)  259;   Scott  v,  Kelly,  22  Wall. 

125  U.  S.  54;  Philadelphia  F.  Assoc.  (U.  S.)  57;  Lewis  v.  Campau,  3  Wall. 

V,  New  York,  119  U.  S.   no;  Scott  ».  (U.  S.)  106. 

Eaton,  15  Wall.  (U.  S.)  380;  Miller  v,  8.  Montgomery  v,  Hernandez,  12 
NichoUs,  4  Wheat.  (U.  S.)  311;  Will-  Wheat.  (U.  S.)  129;  Missouri  v,  Harris, 
son  V.  Blackbird  Creek  Marsh  Co.,  2  145  U.  S.  210;  Williams  v,  Norris,  12 
Pet.  (U.  S.)245;  Satterlee  v,  Matthew-  Wheat.  (U.  S.)  117;  Smith  v.  Hunter.  7 
son,  2  Pet.  (U.  S.)  380;  Harris  v.  How.  (U.  S.)  738;  Hoyt  v.  Sheldon,  i 
Dennie,  3  Pet.  (U.  S.)  292;  Davis  v.  Black  (U.  S.)  518;  Mississippi,  etc.,  R. 
Packard,  6  Pet.  (U.  S.)  41;  Crowell  v.  Co.  v.  Rock,  4  Wall.  (U.  S.)  177;  Mc- 
RandeU,  10  Pet.  (U.  S.)  368;  Chicago  Manus  v.  0'Sullivan,9i  U.S.  578;  Bol- 
L.  Ins.  Co.  V.  Needles,  113  U.  S.  574;  ling  v,  Lersner,  91  U.  S.  594:  State  v. 
Minnesota  v.  Batchelder,  i  Wall.  (U.  Louisiana  Board  of  Liquidation,  98 
S.)  109;  Maguire  v.  Tyler,  8  Wall.  (U.  U.  S.  140;  Boughton  v.  American  Exch. 
S.)  650;  Keith  V,  Clark,  97  U.  S.  454:  Nat.  Bank,  104  U.  S.  427;  Poppe  v. 
Rector  v.  Ashley,  6  Wall.  (U.  S.)  142:  Langford,  104  U.S.  770;  Brown  v.  Colo- 
Brown  V.  Atwell,  92  U.  S.  327;  Chou-  rado,  106  U.  S.  95;  Northern  R.  Co.  v. 
teau  V.  Gibson,  iii  U.  S.  200;  Moore  New  York,  la  Wall.  (U.  S.)384;  Coons 
V.  Mississippi,  21  Wall.  (U.  S.)  636;  r.  Gallaher,  15  Pet.(U.  S.)l8;  The  Vic- 
Roby  V.  Colehour,  146  U.  S.  153;  tory,  6  Wall.  (U.  S.)  382;  Maxwell  v, 
Kankauna  Water  Power  Co.  r.  Green  New  bold,  18  How.  (U.  S.)  511;  Crow- 
Bay,  etc..  Canal  Co.,  142  U.  S.  254;  ell  z^.  Randell,  loPet.  (U.  S.)368:  Ken- 
Blonnt  V.  Walker,  134  U.  S.  607;  John-  nebec,  etc.,  R.  Co.  v^  Portland,  etc.,  R. 
son  V.  Risk,  137  U.  S.  300;  Adams  Co.,  14  Wall.  (U.S.)  23;  Udell  v.  David- 
County  V,  Burlington,  etc.,  R.  Co.,  son,  7  How.  (U.  S.)  769;  Maney  v.  Por- 
112  U.  S.  123;  Mudock  V,  Memphis,  ter,  4  How.  (U.S.)  55;  Caperton  v. 
90  Wall.  (U.  S.)  590;  Jenkins  v,  Loew-  Bowyer,  14  Wall.  (U.  S.)  216;  Keiger 
enthal,  no  U.  S.  222;  Mills  v.  Brown,  v.  Shelby  R.  Co.,  125  U.  S.  39;  New 
16  Pet.  (U.  S.)  525;  Phoenix  Ins.  Co.  Orleans  Waterworks  Co.  v.  Louisiana 
V,  Gardiner,  11  Wall.  (U.  S.)  204;  Sugar  Refining  Co.,  125  U.S.  18;  Hop- 
Klinger  v.  Missouri,  13  Wall.  (U.  S.)  kins  v.  McLure,  133  U.  S.  380;  Beau- 
257;  Crowell  V,  Randell,  10  Pet.  (U.  pre  v,  Noyes,  138  U.  S.  397;  De  Saus- 
S.)368;  Commercial  Bank  v.  Bucking-  sure  v.  Gaillard,  127  U.  S.  216;  Dela- 
ham,  5  How.  (U.  S.)  317;  Lawler  ».  ware  City,  etc..  Steamboat  Na v.  Co.  9. 
Walker,  14  How.  (U.  S.)  149.  Reybold,  142  U.  S.  636;  Hale  v.  Akers, 

S.  Darrington  v.  Alabama  Bank,  13  132  U.  S.  554;  Jacks  v,  Helena,   115 

How.  (U.  S.)  12;  M'Clung  V.  Silliman,  U.  S.  288;  Beatty  v.  Benton,  135  U. 

6  Wheat.  (U.S.)  598;  Fulton  v.  M'Affee,  S.  244;  Walter  A.  Wood  Mowing,  etc., 

16  Pet.  (U.  S.)  149;  Walker  v.  Tailor,  5  Mach.  Co.  v.  Skinner,  139  U.  S.  293; 

How.  (U.  S.)  64;  Reddall  v.  Bryan,  24  Williams  v.  Oliver,  12  How.  (U.  S.) 

How.  (U.  S.)  420;  Roosevelt  V.  Meyer,  xii;    Yesler  9.   Washington    Harbor 

I  Wall.  (U.  S.)  512;  Gordon  v.  Cald-  Line  Com'rs.  146  U.  S.  646;  Haley  v. 

deugh,  3  Cranch  (U.  S.)268;  Williams  Breeze,  144  U.  S.  130;  Northern  Pac. 

V.  Norris,  12  Wheat.  (U.S.)  117;  Mont-  R.  Co.  v.  Ellis,   144  U.  S.  458;   New 

gomery  v,  Hernandez,  12  Wheat.  (U.  Orleans  v.  New  Orleans  Water  Works 

S.)  129;  Burke  v.  Gaines,  19  How.  (U.  Co.,  142  U.  S.  79;  Brooks  v.  Missouri, 

S.)  388;  Ryan  v,  Thomas.  4  Wall.  (U.  124  U.  S.  394;  Chappell  v.  Bradshaw, 

S.)  603:  Kentucky  Bank  v,  Griffith,  14  128  U.  S.  132;  Spies  v.  Illinois,  123  U. 

Pet.  (U.  S.)  56;  Henderson  w.  Tennes-  S.  131;   0«*™^y  «*•   Boyd,   128   U.   S. 

see,    10   How.   (U.   S.)  311:    Hale   v,  488;  Clark  9.  Pennsylvania,  128  U.  S. 

Gaines,  23  How.  (U.  S.)  144;  Verden  39$;  Missouri  v.  Andriaiio>  138  U.  S. 
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b.  Jurisdictional  Questions.— Where  the  constitution  or 
statute  reserves  a  right  of  direct  appeal  to  the  court  of  last  resort 
in  cases  involving  definite  questions,  the  intermediate  appellate 
court  cannot  pass  over  such  questions  and  take  jurisdiction  of 
the  other  points  presented.* 

(i)  Constitutional  Questions. — Where  jurisdiction  depends  on 
the  question  of  the  constitutionality  of  statutes,  the  question 
must  be  fairly  raised  and  decided  in  the  trial  court'    The  ques- 

496;   Ocean  Ins.   Co.   v.   Polleys,   13  tional  to  the  court  of  last  resort,  an 

Pet.  (U.  S.)  157;  Neilson  v.  Lagow,  12  appeal  from  the  rest  of  the  decree,  not 

How.  (U.  S.)  98;  Lagrange  v.  Chou-  involving  the  jurisdictional  questions, 

teau,  4  Pet.  (U.  S.)  287;  Medberry  v,  must  be  taken  to  the  intermediate  ap- 

Ohio,  24  How.  (U.  S.)  413;  Gross  V.  pellate  court.     Moore  t'.  Williams,  132 

U.  S.  Mortgage  Co.,  108  U.  S.  477;  111.  591,  22  Am.  St.  Rep.  563;  Malaer  z^. 

Cousin  V,  Labatut,   19  How.  (U.  S.)  Hudgen,  130  111.  225;  Cheney  v.  Teese, 

202;    Crossley  v.   New   Orleans,   108  113  III.  444. 

U.  S.  105.  i.  State   V,  Clesi,  44  La.  Ann.   85; 

1.  Chicago,  etc.,  R.  Co.  v,  Dunbar,  State   v,   Tsni   Ho,   37   La.   Ann.  50; 

95  111-  577:  Rosenstern  v.  Case,  9  111.  State    v.   Burthe,   39  La.   Ann.    341; 

App.  482;  Graham  v.  People,  35   III.  New   Orleans    v.    Hill,   32   La.    Ann. 

App.  568;  Williams  v.  People,  20  III.  1162;  State  v.  Deffer,  44  La.  Ann.  581; 

App.   92,    118   111.  444;    McManus   v.  State    v.    Romano,    37   La.   Ann.   98; 

HighwayCom'rs,  lolli.  App.  69;  Prov-  State    v.   Judge,  35    La.   Ann.    1190; 

ident  Sav.  L.  Assur.  Co.  v,  English,  Wabash    Western      R.   Co.      v.    Sie- 

25    111.    App.    134;    People    V.   Blue  fert,  41  Mo.  App.  35;  Nail  v.  Wabash, 

Mountain    Joe,    129    111.    370;    Peo-  etc.,  R.  Co.,   97   Mo.  68;   Bennitt  v. 

pie    V.   O'Hair,    128   111.   20;    Illinois  Missouri  Pac.  R.  Co.,  44  Mo.  App.  372, 

Cent.    R.  Co.   v.    Willenborg,  14  111.  105  Mo.  642;  Kansas  v.  Cook,  38  Mo. 

App.   508;    Wabash,   etc.,   R.   Co.   v.  App.  660;  Coyle   v,  Chicago,  etc.,  R. 

Stephens,  14  111.   App.  507;    State  v,  Co.,   27  Mo.   App.    584 ;    Pearson   v, 

Voorhies,  41    La.   Ann.   540;    Howell  Zehr,  125  111.  573;  Highway  Com'rsv. 

County  V,  Wheeler,  108  Mo.  294;  Jop-  Chicago,  etc.,  R.  Co.,  34  111.  App.  32; 

lin,  etc.,  R.  Co.  v.  McGregor,  53  Mo.  Hurd  v.  Carlisle,  18  Colo.  461. 

App.  366.  Involving. — The   word  "  involving  *' 

Traniferanee  of  Oanse. — The  existence  as  used  by  the  constitution  in  fixing 

of  such  a  question  in  the  record  in  a  the  appellate  jurisdiction  of  the  court 

form  appropriate  for  review  deprives  implies  that  a  constitutional  question' 

the  appellate  court  of  all  jurisdiction  was  raised  in   and   submitted   to  the 

over  the  subject-matter  of  the  case,  trial  court,  and  that  such  court  had 

Graham  v.  People,  35  111.   App.    568;  the    opportunity    to    pass    upon    it. 

Williams   v.   People,  20  111.  App.  92;  Every  such   question   must  be  fairly 

Cook  County  v.  Sennot,  37  111.  App.  and  directly  presented  by  some  of  the 

s68;  Provident  Sav.  L.  Assur.  Co.  v.  methods  recognized   by   the   practice 

English,  25  111.  App.   134;   People  v,  and  procedure  of  the  court.     Bennett 

Blue  Mountain  Joe,  129  111.  370;  People  v.  Missouri  Pac.  R.  Co.,  105  Mo.  642; 

V.  O'Hair,  128  111.  20:  Illinois  Cent.  R.  Wabash  Western  R.  Co.  v.  Siefert,  41 

Co.  V,  Willenborg.  14  111.   App.  508;  Mo.  App.  37;   Baldwin  v.  Fries,  103 

Wabash,  etc.,  R.   Co.  v,  Stephens,  14  Mo.  286. 

111.  App.  507.  Sooord. — It  is  enough  that  the  record 

In   such  cases  the  appellate  court  shows  that,  in  the  disposition  of  the  ap- 

possesses  jurisdiction   only  to  strike  peal,  there  is  involved  the  construction 

the  case   from   the  docket,  or,  where  of  some  provision  of  the  constitution 

statutes  so  provide,  to  transfer  the  case  of  the  United  States  or  of  the  state.    It 

to  the   supreme  court.      Branson   v,  is  not  necessary  to  set  out  in  the  an* 

Studebaker,  133  Ind.  147.  swer  the  sections  of  either  constitution. 

Appeal  fk>om  Portion  of  Beoreo. — AVhere  or  refer  to  them  by  number.  A  gen- 
no  objection  is  made  to  that  part  of  a  eral  allegation  in  answer  that  a  grant 
decree  involving  the  question  jurisdic-  of  exclusive  ferry  privileges  across  the 
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tion  must  be  a  debatable  one,  and  not  previously  settled  by  an 
adjudication  of  the  court  of  last  resort.^     The  appeal  must  con* 

Mississippi  River  was  an  attempt  to  But  only  where  the  legality  of  the 

regulate  interstate  commerce,  and  vio>  tax  itself  is  at  stake,  not  where  the 

lated  the  constitution  of  the  United  issues  concern  errors  in  assessments 

States,  held  sufficient  to  raise  a  con-  and  sale  of  property.  State  v.  Judges, 

stitutional  question.  State  v.  St.  Louis  37  La.  Ann.  898;  Stubbs  v,  McGuire» 

Ct.,  97  Mo.  276;  Baldwin  v.  Fries,  103  32  La.  Ann.  817. 

Mo.  286;  State  v.  Pittsburg,  etc..  Coal  Where  both  questions  are  involved 

Co.,  41  La.  Ann.  465.  the  court  will  entertain  the  appeal  on 

The    record    must  show    that    the  the  jurisdictional  question  of  legality, 

▼alidity  of  the  statute  was  attacked  in  But  it  has  no  jurisdiction  to  decide 

good  faith;  a  claim  by  counsel  in  his  the  other  questions  involved.     Favrot 

brief  that  the  question  was  raised  is  v.  Baton  Rouge,  38  La.  Ann.  230. 

insufficient.     St.  Louis  Transfer  Co.  A  claim  that  an  act  imposing  a  tax 

V.  Canty,  103  111.  423.  violated  articles  of  the  United  States 

Primary  Olj«ct. — The  validity  of  a  and    state    constitutions    raises    the 

statute  must  be  the  primary  object  of  question,  without   specific   statement 

inquiry,  not  incidental  to  main  con-  of  the  sections  said  to  be  violated, 

troversy.      Hence,   where    the    only  State  v,  Pittsburg,  etc.,  Coal  Co.,  41 

question  was  whether  a  power  in  an  La.  Ann.  465. 

original  city  charter  was  repealed  by  1.  Chaplin  t/.  Highway  Comr's,  126 

the  subsequent  adoption  of  a  general  111.  264;  Highway  Com'rs  v,  Chicago, 

incorporation  act — held,  not  to  involve  etc.,  R.  Co.,  34  111.  App.  32;  Virden  v, 

the  validity  of  a  statute  so  as  to  give  Allan,  107  111.  505. 

jurisdiction.     Cairo  v.  Bross,  99  111.  And  decided  adversely  to  the  appel- 

521.  lant  in  the  trial  court.     Hurd  v,  Car- 

To  the  same  effect:  Gross  v,  Peo-  lile,  18  Colo.  461. 

pie,  25  lU.  366.  Colorado. — Although    the    constitu- 

Missouri. — The  retransfer  by  the  tionality  of  a  statute  is  open  to  re- 
supreme  court  to  court  of  appeals  of  view  in  the  court  of  appeals,  it  will 
a  case  transferred  there  as  involving  not  pass  upon  it  where  the  question 
a  constitutional  (question  is  an  adjudi-  has  been  decided  in  the  supreme 
cation  that  none  is  involved.  State  v.  court.  Union  Pac.  R.  Co.  v.  Arthur, 
Farrell,  23  Mo.  App.  176;  State  v,  2  Colo.  App.  159. 
Raub,  23  Mo.  App.  177.  "While   the   mere  allegation  in  a 

Where  the  supreme  court  takes  ju-  pleading  that  a  given  statute  is  uncon- 

risdiction  on  the  ground  that  a  con-  stitutional  will  not  necessarily  raise  a 

stitutional  question  is  involved,  it  ac-  question  as  to  the  validity  of  such  a 

quires  jurisdiction  of  the  whole  case,  statute,  yet,  where  it  can  be  seen  that 

dtate  V,  Francis,  95  Mo.  44,  overruling^  the  constitutional   question  raised  is 

Merz  V.  Missouri  Pac.  R.  Co.,  88  Mo.  one  which  may  fairly  be  regarded  as 

672;  Humes  v,  Missouri  Pac.  R.  Co.,  debatable,  we  think  the  question  of 

82  Mo.  221,  52  Am.  Rep.  369.  the  validity  of  a  statute  becomes  in- 

Loniiiana. — The  claim  that  an  ordi-  volved  in  the  case.*'  Chaplin  v.  High- 
nance  of  a  city  imposing  a  charge  for  way  Com'rs,  126  111.  264;  Highway 
wharfage  dues  is  unconstitutional  Com'rs  v.  Chicago,  etc.,  R.  Co.,  34  111. 
does  nor  involve  the  constitutionality  App.  32;  Virden  v,  Allan,  107  111. 
of  any  tax,  toll,  or  import,  nor  does  it  505. 

present  the  question  of  the  legality  or  Where  commissioners  condemn  land 

constitutionality  of  any  fine,  forfeit-  for  "  public  and  private  use,"  instead 

are,  or  penalty  imposed  by  a  muni-  of  public  use  alone  as  authorized  by 

cipal  corporation  sufficient  to  give  the  the    constitution — AM,    no  seriously 

Louisiana  Supreme  Court  jurisdiction,  debatable   question  was   involved  as 

Sweeney  v.  Seller,  37   La.  Ann.  586;  to  constitutionality  of  the  statute  un- 

Pratt  V.  Holmes,  43  La.  Ann.  1016.  der  which  they  proceeded.     Highway 

Whenever  such  a   question   is   in-  Com'rs  v.  Chicago,  etc.,  R.  Co.,  34  111. 

Tolved  the  supreme  court  has  juris-  App.  32. 

diction    without    regard    to  amount.  But  the  appellate  courts  have  juris- 

Carondelet,  etc.,  Co.  v.  Lugger,  37  La.  diction  to  decide  whether  a   statute 

Ann.  100.  has  been  repealed.     Cairo   v.    Bross 
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cern  the  validity  and  not  merely  the  construction  of  the  statute,^ 
and  where  not  raised  below  it  will  be  deemed  waived.* 

(2)  State  as  a  Party. — Where  jurisdiction  is  dependent  on  the 
state  or  a  political  subdivision  being  a  party  to  the  suit,  a  substan- 
tial interest  of  the  political  corporation  must  be  involved.' 

It  is  not  sufficient  that  the  suit  is  brought  in  the  name  of  the 
state  for  the  benefit  of  a  private  relator.* 

99  111.  521;  Morgan  Park  V.  Gahan,  35  S.  Pearson  v.  Zehr,  125  111.  573: 
111.  App.  646.  Highway  Com'rs  v.  Chicago,  etc.,  R. 
In  Missouri  the  contrary  is  held.  Co.,  34  111.  App.  32;  Wabash  Western 
'*The  subject-matter  to  be  decided,  R.  Co.  v.  Siefert,  41  Mo.  App.  35;  Nail 
not  the  result  of  a  previous  decision,  v.  Wabash,  etc.,  R.  Co.,  97  Mo.  68. 
gives  jurisdiction."  State  v,  Kansas  8.  Richards  v.  People,  100  111.  423. 
City  Ct.,  105  Mo.  299.  Qno  Warranto. — So  the  state  is  not  in- 
Whenever  the  record  in  any  case  terested  as  a  party  or  otherwise  on  ^t/^ 
fairly  presents  a  constitutional  ques-  warrait/^  to  try  title  to  office.  Richards 
tion  the  case  will  be  transferred  to  v.  People,  100  111.  423. 
the  supreme  court  from  the  St.  Louis  But  in  Missouri  it  was  held  that  a 
Court  of  Appeals,  though  the  latter  case  involving  the  right  to  the  office  of 
court  may  view  the  question  without  clerk  of  circuit  court  is  within  the  ju- 
merit.  State  v.  Dinnisse,  41  Mo.  risdiction  of  the  supreme  court.  State 
App.  22;  State  V.  St.  Louis  Ct.,  97  v,  Rombauer,  lOi  Mo.  499. 
Mo.  276;  Opening  Essex  Ave.  v.  Mer-  4.  Hodge  v.  People,  96  111.  423:  Rich- 
mod,  44  Mo.  App.  288;  Bennitt  v.  Mis-  ardsf.  People,  100  111.  423:  People  v.St. 
souri  Pac.  R.  Co.,  44  Mo.  App.  372;  Louis,  etc.,  R.  Co.,  106  111.  412;  State 
Schuster  z^.  Weiss,  39  Mo.  App.  633;  r.  Henning,  iioMo.  82;State  v.  Dillon, 
State  V,  St.  Louis  Ct.,  97  Mo.  276;  90  Mo.  229;  State  v.  Spencer,  91  Mo. 
overruling  Ex  /.  Olden,  37  Mo.  App.  206;  State  v,  Coleman,  33  Mo.  App. 
116;  Clarkson  v,  Guernsey  Furniture  470. 

Co.,  22  Mo.  App.  109;  State  V.  Kaub,  8tat«  Offioer.— Where  a  *' state  offi* 
19  Mo.  App.  149;  McCormick  v,  St.  cer  "  sues  or  defends  as  a  private  per*^ 
Ix>uis,  etc.,  R.  Co.,  20  Mo.  App.  65;  son  he  is  not  within  the  terms  of 
State  V.  Elam,  21  Mo.  App.  290;  Kam-  the  constitution  conferring  jurisdic* 
erick  v,  Castleman,  21  Mo.  App.  587;  tion.  State  v.  Dillon,  90  Mo.  229. 
Carroll  V.  Campbell,  25  Mo.  App.  630.  A  sherifiF  is  not  a  "state  officer" 
1.  Gross  V.  People,  9s  III.  366;  Cairo  within  jurisdictional  meaning  of  the 
V.  Bross,  99  111.  521;  Stevens  v,  St.  constitution.  State  v.  Dillon,  90  Mo. 
Mary's  Training  School,  33  111.  App.  229;  State  v.  Spencer,  91  Mo.  206. 
237;  Morgan  Park  v,  Gahan,  35  111.  Bait  fbr  Penalties. — Where  a  state's 
App.  646.  attorney  brings  a  suit  against  a  rail- 
Trespass. — So  where  in  trespass  there  road  company  to  recover  penalties  for 
was  justification  under  a  statute,  and  alleged  extortion,  and  the  only  ques- 
plaintiff  replied  that  it  did  not  author-  tion  on  appeal  is  whether  the  state's 
ize  the  acts  complained  of — held^  that  attorney  has  a  right  to  bring  the  suit, 
the  construction,  but  not  the  constitu-  the  state  is  not  interested  as  a  party 
tionality,  of  the  statute  was  involved,  or  otherwise  so  as  to  give  jurisdic- 
Pearson  v.  Zehr,  125  111.  573.  tion  to  supreme  court.     People  v.  St. 

Uncertainty. — The  uncertainty  of  the  Louis,  etc.,  R.  Co.  106  111.  4t2. 

provisions  of  a  statute  may  raise  the  An  action  of  debt  in  the  name  of  peo- 

question  of  invalidity.     Cook  County  pie  upon  a  sheriff's  bond  is  not  a  case 

V.  Chicago   Industrial  School,  125  111.  affecting  the  revenue  or  a  case  in  which 

540,  8  Am.  St.  Rep.  386.  the  state  is  interested  as  a  party  so  as 

A  suit  against  a  live-stock  commis-  to  give  jurisdiction.     Hodge  z^.  People, 

sion  for  killing  diseased  horses,  under  96  111.  423. 

a  statute  providing  no  compensation,  Xandamns. — A  proceeding  by  man- 
involves  the  validity  of  the  statute  as  damns  against  justice  of  county  court 
an  exercise  of  the  right  of  eminent  to  compel  the  repairing  of  a  bridge 
domain  or  proper  exercise  of  police  does  not  involve  a  "  political  sub- 
power.  Pearson  r.  Zehr,  26  111.  App.  division  "  or  a  "state  officer."  State 
286.     Compare  125  111.  573,  v,  Coleman,  33  Mo.  App.  470. 
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(3)  Where  Revenue  Involved, — Where  the  jurisdictional  ques- 
tion required  by  statute  is  revenue  it  embraces  all  cases  raising  a 
question  of  the  legality  of  any  tax  or  assessment  imposed  by 
public  authority.*  It  does  not  include  suits  for  the  recovery  of 
fines,  forfeitures,  or  other  dues  under  contract.* 

(4)  Franchises. — The  term  "franchise"  as  used  in  a  jurisdic- 
tional statute  intends  a  privilege  emanating  from  the  state  by 
grant,  or  arising  from  common-law  proscription,  and  vesting  in 
a  person  something  not  of  common  right.* 

Conitabla's  Bond. — The  state  is  not  a  Lioenie. — A  conviction  for  keeping 

party,  within  meaning  of  art.  6,  §  12,  a  dramshop  without  license  does  not 

where  suit  is  brought  on  constable's  involve  the  revenue    laws.     State  v, 

bond  to  recover  for  failure  to  execute  McNeary,  88  Mo.  143. 

a  writ.     State  v.  Henning,  no  Mo.  82;  Caees    Livolving  Tinei — Louisiana. — 

State  V.  Dillon,  90  Mo.  229;  State  v.  The  fine  Imposed  in  a  criminal  case  to 

Spencer,  91  Mo.  206.  give   the  supreme  court   jurisdiction 

1.  Cape  Girardeau  v.  Burrough,  43  must  exceed  $300.     State  v.  Chapman, 

Mo.  App.    298;  State  v.   McNeary,  88  38  La.  Ann,  348. 

Mo.  143;  Webster  v.  People,  98   111.  A  fine  of  I300 or  more  must  ^^  ar/«Mi/^ 

343.  imposed  to  give  the  supreme  court  ju- 

AMMsmenti. — So  an  appeal   from   a  risdiction.     State  v.  Smith,  39  La.  Ann. 

final  decision,  in  a  suit  to  collect  assess-  320. 

ments  of  benefits  to  property  owners  A  proceeding  to  collect  a  fine  from  a 

from  opening  a  new  street,  was  held  railroad  company  for  violation    of  a 

to  involve  a  jurisdictional  question  of  state  ordinance   recjuiring  posting  of 

revenue.     Herhold  v.  Chicago,  106  111.  time-tables  is  a  civil,  not  a  criminal, 

547;  Schlierback  v.  Parra,  13  111.  App.  case  within  meaning  of  constitution. 

3S2.  State  V.  Judges,  43  La.  Ann.  1164. 

Or  from  judgments  in  a  public  park  When  a  party  is  prosecuted  for  crime 

assessment    proceeding.       People    v.  under  a  law  alleged  to  be  unconstitu- 

Springer,  106  111.  542.  tional   in   a  case   not  appealable,  the 

Whether  a  collector  of  a  county  can  supreme  court  will  exercise  its  super- 
enforce  a  tax  assessed  by  a  drainage  visory  power  to  determine  whether  the 
district  is  a  question  involving  the  judge  is  exceeding  the  bounds  of  judi- 
revenue.  State  v.  Angert,  53  Mo.  App.  cial  power  in  entertaining  a  prosecu- 
349.  tion  for  a  crime   not  created  by  law. 

Suit  for  Taxes. — A    suit   to  recover  State  v.  Judge,  40  La.  Ann.  393:  State 

taxes  involves  a  question  of  revenue,  v.  Judge,   32  La.  Ann.  1225;  McAUis- 

Mix  V,  People,  7  111.  App.  224.  ter  v»  Albion  Plank  Road  Co.,  10  K.  Y.- 

Or   a   bill  to   restrain  collection  of  S53- 

taxes.     Phcenix  Grain,  etc.,  Exch.  v,  8.  Hazelton  Boiler  Co.  v,  Hazelton 

Gleason,  22  111.  App.  373.  Tripod  Boiler  Co.,  137  111.  231;  Hesing 

A  suit  against  an  administrator  for  v»  Atty.-Gen*l,  104  111.  292;  Chicago, 

taxes  in  intestate's  estate,  involving  etc.,   R.  Co.   v,   Dunbar,  95  111.   571; 

question   as  to  nature  of  remedy,  in-  Bushnell   v.   Consolidated    Ice  Mach. 

Tolves  the  "construction  of  the  rev-  Co.,  37  111.  App.  133;  Rohn  v.  Harris, 

enuelaws  of  the  state.'*    State  v,  Titt-  31  111.  App.  26. 

mann,  31  Mo.  App.  82.  Where  the  right  to  hold  a  municipal 

Poll  Tax. — Where,  in  an  action  to  col-  office   depends   upon  the   legality  of 

lect  a  poll  tax  under  sec.  7816,  R.  S.  ///t-  the  incorporation  of  the  municipality, 

nois^  the  question  was  whether  it  was  a  franchise  is  involved  in  a  quo  war^ 

competent  under  statute  for  defendant  ranto  proceeding  to  test  the  right  to 

to  establish  by    oral    testimony  that  office.     People  v.  Spring  Valley,   129 

he   was  an  able-bodied  man— ^//i/,  to  111.  169,  overruling  People  v.  Holtz,  92 

involve  a  construction  of  revenue  laws.  111.  426;   Graham  v.  People,  104  111. 

Moore  v,  Vaughn,  53  Mo.  App.  632.  321. 

S.  Webster  v.   People,   98  111.   343;  Otherwise  not;    an  office  is  not  a 

State  V,  McNeary,  88  Mo.  143.  franchise.     People  v,   Holtz,  92    111. 

43 


fHmmi  PriadplM  «f                      APPEALS.  App«Ilata  Jurifdiotioa. 

(5)  Questions  Affecting  Title* — Where  the  jurisdictional  ques* 
tion  must  involve  a  title  or  freehold  in  land,  it  must  be  the  sub* 

ject-matter  of  litigation.^     It  is  not  sufficient  that  some  interest 

426;  McGrath  v.  People,  100  III.  464;  street  does   not  in  voire  a  franchise^ 

People  V,  Spring  Valley,  139  111.  167;  Mills  v,  Parlin,  xo6  111.  6a 

Chicago  Board  of  Trade  v.  People,  91  And  an  action  to  enjoin  nnauthor- 

111.  80;  People  V,  Cooper,  139  Hi.  491;  i>ed  use  of  a  street  by  a  railroad  com* 

People  V.  Carver  (Colo.,  1893),  34  Pac.  Pftny  does  not  involve  a  franchise. 

Rep.  576.  Parlin  v.  Mills,  11  111.  App.  396. 

In  Louisiana  the  right  to  an  office  is  Proceedings  to  ascertain  the  amount 
involved  sufficiently  to  give  the  sn-  of  damage  to  be  paid  for  land  con* 
preme  court  jurisdiction  only  when  demned  involve  no  franchise.  Spring- 
there  is  a  contest  in  respect  to  the  field,  etc.,  R.  Co.  v,  Peters,  8  111.  App.. 
title  to  an  office.     A  mandamus  pro-  300. 

ceeding  to  obtain  the  revocation  of  an  A  ferry  right  is  a  franchise.     Rohi¥ 

alleged    illegal   order  of  removal   of  v.  Harris,  31  111.  App.  a6;   People  v. 

certain  police  commissioners  of  a  city,  Holtz,  92  111.  426. 

in  which  the  mayor  is  made  respond-  Aoting  as  Gorporatloa. — Where  the  re* 

ent,  does  not  involve  title.     State  v.  lief  sought  is  an  injunction  against  a 

Shakspeare,  43  La.  Ann.  92.  company  from  acting  as  a  corporation, 

A  bill  to  wind  up  affairs  of  a  corpora-  a  franchise  is  involved.     Bushnell  v^ 

tion  and  dissolve  the  same  involves  a  Consolidated   Ice   Mach.  Co.,  37   111. 

franchise.     St.  Louis,  etc.,  M in.  Co.  v.  App.  133;  Drummond  Tobacco  Co.  v. 

Edwards,  103  111.  472.  Randle,  114  111.  412. 

A  proceeding  involving  the  right  of  1.  Missouri. — Robertson  v.  Spring* 

membership  to  a  board  of  trade  does  field,  etc.,  R.  Co.,  18  Mo.  App.  185; 

not    involve    a    franchise.      Chicago  State  v.  Court  of  Appeals.  67  Mo.  200; 

Board  of  Trade  v.  People,  91  111.  80.  Null    v,    Howell.  40  Mo.   App.   329; 

The  question  of  the  right  of  a  rail-  Bailey  v.  Winn,  113  Mo.   155;   Tracey 

road  to  condemn  land  in  a  city  without  v.    Greffet,    112    Mo.    337;    Sage     v. 

the  passage  of  an  ordinance  by  the  Tucker,  no  Mo.  407;  Swan  v.  Thomp- 

city  locating  the  line  or  fixing  the  ter-  son,   36  Mo.    App.   155;   Corrigan  v, 

minus  of   said  railroad,  involves  the  Morris,  97  Mo.  174;  Bobb  v.  Wolff,  105 

question  of  a  franchise,  since  it  in-  Mo.  52:  McCulIom  v.  Hedges,  20  Mo. 

volves    the  extent  of    the  corporate  App.  688. 

powers  of    the  company.      Chicago,  Illinois, — Chicago,   etc.,   R.   Co.  v^ 

etc.,  R.  Co.  v»  Dunbar,  95  111.  571.  Watson,     105     111.     217;    Wilson     v^ 

Where    the    legal    existence    of    a  Dresser,  137  111.  474;  Nichols  v.  Otto, 

drainage  district,  as  well  as  the  right  132  III.  91;  Monroe  v.  Van  Meter,  xoo 

of  its  commissioners  or  the  corporate  111.  347;  Frank  v.  King,  X2i  111.  250; 

authorities  thereof  to  act,  is  in  issue,  Rutz  v,  Kehn,  143  III.   558;  LeMoyne- 

the  question  involves  the  franchises  v.  Harding,  132  111.  78;  Bremer  v.  Cal- 

which    such   drainage  districts  ordi-  umet,  etc.,  Canal   Co.,   123  *I11.    104;. 

narily  enjoy  by  statute.     People    v.  Gage  v.  Scales,  100  111.  218;  Brown  v. 

Cooper,  139  III.  461.  McCord,   9   IH.   App.   550;   Sperry  r. 

But  where  the  right  to  condemn  a  Young.  7  111.  App.  402;  Gage  v.  Bailey,, 

right  of  way  is  not  questioned,  but  7  111.    App.   619;  Stunz  v,  Stunz.  131 

only  the  regularitjr  of  the  proceedings  111.  210;  Ebert  v,  Gerding,  116  111.  216:. 

and  the   jurisdiction  of  the  commis-  Bridger  v.  Rice,  99  111.  414;  Carter  v. 

sioners   to   proceed,   no   question    of  Penn,  99  111.   390;   Chicago  Theolog- 

a   franchise    is    involved.     Highway  ical   Seminary  v.  Gage,   103  111.   175; 

Com'rs  V.  Chicago,  etc.,  R.    Co.,   34  Farmers'  Nat.  Bank  v.  Sperling,   113. 

111.  App.  32.  111.  273. 

The  question  of  power  in  a  railroad  Indiana, — Branson    v,   Studebaker, 

company  to  exercise  the  right  of  emi-  133  Ind.  147;  Harris  v.  Howe,  129  Ind,. 

nent    domain    involves    a    franchise.  72. 

Chicago,  etc.,  R.  Co.  v,  Dunbar,  95  Colorado, — Harvey  v.  Travelers'  Ins^ 

111.  571*  Co.,  18  Colo.  354. 

But  an  action  to  test  authority  of  In  Chicago,  etc.-,  R.  Co.  cr.  Watson, 

a  railroad  company  to  use  a  public  105  111.  217,  the  test  as  to  whether  » 
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growing  out  of  ownership  is  collaterally  affected,*  and  the  mere 

case  involves  a  freehold  or  not  was  If  the  title  to  land  is  directly  .and 
said  to  be,  that  a  freehold  is  not  in-  necessarily  involved  in  the  case,  it 
volved  *'  unless  the  primary  object  of  constitutes  the  principal  element,  and 
the  suit  is  the  recovery  of  a  freehold,  the  appellate  court  has  no  jurisdiction, 
and  the  judgment  or  decree  will,  as  although  there  may  be  nothing  more 
between  the  parties,  result  in  one  party  than  k  mere  money  recovery.  Bran- 
gaining  and  the  other  losing  his  es-  son  v,  Studebaker,  133  Ind.  147. 
tate."  Advene  Possession. — Wherecomplain- 

But  in  Sanford  v.  Kane,  127  111.  591,  ants  allege  twenty  years'  adverse  pos- 
it is  said:  *' But  it  is  equally  clear  session,  and  defendants  claim  through 
that  a  freehold  is  involved,  within  the  mere  conveyance  from  the  United 
meaning  of  the  constitution  and  stat-  States — held^  a  freehold  was  involved, 
uie,  where  the  title  to  a  freehold  is  so  Wilson  v.  Dresser,  137  111.  474. 
pat  in  issue  by  the  pleadings  that  the  Where  complainants  allege  title,  but 
decision  of  the  case  necessarily  in-  defendant  claims  title  under  sale  by 
volves  a  decision  of  such  issue,  al-  virtue  of  power  contained  in  a  mort- 
though  the  judgment  or  decree  does  gage  executed  to  him  by  complain- 
Qoc  result  in  one  party  gaining  and  the  ants — held^  a  freehold  was  involved, 
other  losing  the  estate."  Nichols  v.  Otto,  132  111.  91;  Sanford  v. 

And  in  Indiana  it   has   been  said:  Kane,  127  111.  591. 

"  But  where  there  is,  on  the  face  of  the  But  where  complainants  allege  exe- 

record,  a  simple  judgment  for  money,  cution   of  deed  conveying   premises, 

and  no  specific  decree,  or  no  order  af-  coupled  with  an  oral  agreement  allow- 

fecting  the  title   to  real  estate,    the  ing  defendant  to  redeem,  there  is  no 

case /nma/anV  falls  within  the  juris-  question  of  freehold   involved,  since 

diction  of  the    appellate   court,   and  the  case  turns  on  the  existence  of  the 

there  it  must  go,  unless  it  appears  from  agreement,  which  is  denied  by  defend- 

the  record  that  the  title  to  real  estate  ant.  Kirchoff  r. Union  Mut.  L. Ins. Co., 

is  so  directly  in  issue  as  to  constitute  128  111.  199. 

the  principal  and  controlling  element  1.  Robertson  v.  Springfield,  etc.,  R. 
an  the  case.  If  the  question  of  title  Co.,  18  Mo.  App.  185;  State  v.  Court 
is  a  mere  incidental  matter,  and  there  of  Appeals,  67  Mo.  200;  Null  v.  How- 
is  no  decree  or  no  judgment  affirming  ell,  40  Mo.  App.  329;  Baier  v,  Ber- 
title  to  be  in  one  of  the  parties,  or  de-  berich,  77  Mo.  413. 
nying  it  to  be  in  one  of  them,  the  ju-  Partitioii. — An  action  for  partition, 
risdiction  is  not  in  this  (supreme)  court  when  the  plaintiff's  title  is  denied,  in- 
where  the  judgment  is  for  money  only  volves  title  to  land.  Hiles  r.  Rule, 
and  the  amount  does  not  exceed  one  49  Mo.  App.  628;  Carter  v.  Penn,  99 
thousand  dollars.  *  *  *  As  effective  111  390,  8  III.  App.  299;  Bangs  v, 
a  practical  test  as  can  be  found  is  Brown,  no  111.  96;  LeMoyne  v.  Hard- 
supplied  by  the  answer  to  the  ques-  ing,  132  111.  78;  Ames  v,  Ames,  44  111. 
tion:  Is  the  effect  of  the  judgment  App.  576;  Wilson  v.  Dresser,  37  111. 
appealed  from  such  as  to  divest  ope  App.  607;  Johnson  v.  Johnson,  7 
of  the  parties  of  title  or  to  invest  111.  App.  521;  Lequatte  v,  Drury,  6 
one  of  them  with  title  ?    It  is  manifest  111.  App.  389. 

that  if  the  issues  and  judgment  are  of  Homestead  Bights. — A  decree  di vest- 
such  a  character  as  to  settle  the  ques-  ing  appellant  of  a  homestead  right  in- 
tion  of  title  and  enable  the  parties  to  volves  a  freehold.  Magoon  v,  Magoon, 
make  use  of  the  judgment  as  the  basis  15  111.  App.  629;  Fizette  v,  Fizette,  37 
of  a  plea  of  res  adjudieata^  in  a  contro-  111.  App.  536. 

versy  concerning  the  title,  jurisdic-  An  action  brought  by  heirs  of  a  de- 
tionisin  this  court;  but  it  is  equally  ceased  landowner  to  establish  home- 
evident  that  where  the  judgment  can-  stead  in  land  sold  under  decree  of 
not  be  regarded  as  conclusively  adju-  foreclosure  involves  a  freehold.  Snell 
dicating  the  question  of  title,  juris-  v,  Snell,  123  111.  403,  5  Am.  St.  Rep, 
diction  is  in  the  appellate  court,  al-  526. 

though  the  question  of  title  may  be  But  a  bill  to  enjoin  the  sale  of  land 

incidentally  or  indirectly  involved."  levied  on  by  sheriff,  on  the   ground 

Branson  v,  Studebaker,  133  Ind.  147:  that   it  is  a  homestead  and  exempt, 

Harris  v.  Howe,. 129  Ind.  72.  raises    no    question    of    a     freehold. 
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allegation  of  ownership  is  not  enough  to  vest  jurisdiction  without 

Herdman  v.  Cooper,  125  111.  359;  Johns  Young,  7  111.  App.  403;  Gage  v,  Bailey, 

V,   Boyd»    117   111.   339;    Galbraith   v.  7  111.  App.  619. 

Plasten,  loi  111.  444.  But  where  the  alleged  cloud  on  title 

Dower. — A  bill  for  admeasurement  of  consists  of  certificates  of  sales  of  land 

dower  in  real  estate  involves  a  free-  for  taxes,  no  deed  having  been  given 

hold.     Walker  v.  Doane,  131  111.  27;  — held,   two   judges    dissenting,    that 

Hart  V.  Burch,  31  111.  App.  22;   Mc-  no  freehold  was  involved.     Gage  v. 

Manaman  v.  Blocks,  15  111.  App.  476;  Basse,  94  111.  590. 

Walker    v.    Rand,   31   111.   App.    636;  Lien. — So  where  a  bill  to  enforce  a 

Null  V.  Howell,  40  Mo.  App.  329.  lien  seeks  also  to  cancel  and  set  aside 

But  the  defense  of  the  vendee  to  a  title,  it  involves  a  freehold  where  the 

vendor's  bill  for  specific  performance,  court  must  adjudicate  the  question  of 

that  there  is  a  cloud  in  vendor's  title  title  to  determine  the  whole  merit  of 


growing  out  of  an  inchoate  right  of 
dower,  does  not  involve  a  freehold, 
since  it  is  merely  an  expectancy. 
Goodkind  v.  Bartlett,  136  111.  18. 

Setting  Aside  Deeds.— Where  the 
cloud  on  title  is  created  by  an  executed 
contract  as  a  deed  purporting  to  con- 
vey the  title  to  the  estate,  the  ques- 
tion whether  the  deed  is  valid  or  a 
mere  cloud  involves  a  freehold;   but 


the  appeal.  Marvin  v.  Collins,  7  111. 
App.  353;  Chicago  Theological  Sem* 
inary  v.  Gage,  103  111.  175. 

A  bill  to  cancel  a  deed  conveying  a 
life  estate  involves  a  freehold.  Fitz- 
gerald V.  Fitzgerald,  7  111.  App.  191; 
Neimeyer  v.  Knight,  7  111.  App.  200. 

Sheriff's  Deed.— A  bill  by  the  holder 
of  a  sheriff's  deed  against  the  holder 
of  an  adverse  title,  alleging  that  it  is 


where  the  litigation  concerns  an  execu-  calculable  only,  involves  a  freehold, 

tory  or  conditional  contract  alleged  to  Shelton  v.  Blake,  115  111.  275;  Chicago 

create  a  cloud,  a  freehold  is  not  neces-  Theological   Seminary   v.   Gage,    103 

sarily  involved;  a  mere  incumbrance  111.  175;  People  v,  Ryan,  16  111.  App. 

does  not  involve  a  freehold.     Hutch-  347. 

inson   v,   Howe,   100  111.   11;   Rutz  v,  A  bill  in  equity  to  correct  a  sheriff's 

Kehn,  143  111.  558;  Robinson  v.  Peter-  deed,  where  one  of  the  respondents 

son,  7  111.  App.  398;  Hollingsworth  v,  claims  adverse  title,  involves  a  free- 


Koons,  13  111.  App.  158;  Whiteheads. 

Alexander,    7    111.    App.    506;    Stunz 

V.  Stunz,  131  111.  310;   Ebert  v,  Gerd- 

ing,  116  111.  216;  Bridges  v.  Rice,  99 

111.  414;  Carter  r.   Penn,  99   111.   390;    of  fraud  involves  no  freehold. 

ChicagoTheological  Seminary  V.Gage,     kinson  v.  Gage,  133  111.  137. 


hold.     Hawley  v.  Simons,  7  111.  App. 
401. 

ForeoloBure. — But  a  bill  to  set  aside  a 
decree  of  foreclosure  on  the  ground 

Wil- 


103  111.  175;  Farmers'  Nat.  Bank  v. 
Sperling,  113  111.  273. 

Befusal  to  Set  Aside. — So  a  decree  re- 
fusing to  set  aside  a  fraudulent  con- 
veyance of  real  estate  involves  the 
jurisdictional  question  of  title.  Pet- 
titt  V.  Pettitt,  6  Ind.  App.  346;  Lem- 
ster  V,  Warner,  7  Ind.  App.  147. 

Where  plaintiff  claims  that  a  judg- 
ment and  sheriff's  sale  thereunder  are 


And  where  in  an  action  to  set  aside 
a  tax  deed  the  parties  concede  the  'in- 
validity of  the  deed,  and  the  conten- 
tion is  only  as  to  the  terms  upon 
which  it  is  to  be  set  aside,  no  free- 
hold is  involved.  Wescott  v.  Kinny, 
120  111.  564. 

Xi^oining  Bale. — A  suit  to  enjoin  the 
sale  of  real  estate  under  execution, 
upon  the  ground  that  such  sale  would 


void  by  reason  of  the  minority  and    cast  a  cloud  on  title,  does  not  involve 


non-appearance  in  action,  and  de- 
fendant answers  claiming  title,  juris- 
diction on  appeal  is  in  the  supreme 
court.  Cohee  v,  Baer  (Ind.  App., 
1892),  31  N.  E.  Rep.  826. 

Tax  Deed. — Bills  to  set  aside  tax 
deed  involve  ''freehold."  LeMoyne  v, 
Harding,  132  111.  78,  31  111.  App.  624; 
Bremer  v,  Calumet,  etc..  Canal  Co., 
123  111.  107;  Nichols  V.  Otto,  132  111. 
91;  Gage  V,  Scales,  100  111.  218;  Brown 
V.  McCord.  9  111.  App.  550;  Sperry  v. 


title.  State  v.  Court  of  Appeals,  67 
Mo.  199. 

In  a  suit  for  an  injunction  to  re- 
strain sale  by  an  administrator  of  in- 
testate's land — held,  not  to  involve  title 
to  real  estate.  Swan  v,  Thompson, 
36  Mo.  App.  155. 

A  decree,  on  ground  of  payment, 
enjoining  sale  of  land  under  power  in 
a  mortgage,  does  not  involve  a  free- 
hold.    Carbine  v.  Fox,  98  111.  146. 

An  order  dismissing  a  bill  seeking 
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proof  tending  to  establish  such  claim;  yet  where  there  is  evidence 

tending  to  support  it  and  the  claim  is  made  in  good  faith,  an 
appeal  may  be  prosecuted.^ 

XMaing  ef  Term. — The  word  "  freehold  "  or  "  title  "  occurring  in 
the  jurisdictional  statute  is  employed  in  its  common-law  sense.* 

to  set  aside  a  sale  of  land  on  execu-  real  estate  involves  a  freehold.     New- 

tion,  on  the  ground  that  it  is  a  home-  berry  v.  Blatchford,  io6  111.  584. 

stead,   does  not  involve  a   freehold.  Aotion  for  Conveyance. — An  action  by 

It   must  be   directly   involved.     Gal-  wife's  heirs  to  obtain  conveyance  of 

braith  v.  Plasters,  loi  III.  444.  house  alleged  to  have  been  built  by 

TordbleSntry. — Since  possession,  not  husband    with    her    money    involves 

freehold,  is  involved,  an  appeal  from  title.     Brown  v.  Turner,  43  Mo.  App. 

a  decree  entered  in  an  action  of  forci-  40,  113  Mo.  27. 

ble  entry  and  detainer  does  not   lie  Prand. — An  action  to  rescind  sale  of 

to    the    supreme     court    where     the  land  on  ground  of  fraud  involves  title, 

amount   in   controversy  is  less   than  Springer  v.  Kleinsorge,    83   Mo.  155; 

$1000.     Preston  v.  Gahl,  94  111.  586;  Nearen  v,  Bakewell,  40  Mo.  App.  62s. 

Kepley  v.  Luke,  106  III.  395;  Yokem  Spodfle  Parformaiioo. — An  action  for 

V.  Lovell,  107  111.  209;  Spencer  v.  An-  specific    performance    involves    title, 

derson,  108  111.  457;  Schdfield  v.  Pope,  Isaacs  v.  Sprainka,  18  Mo.  App.  323, 

104  111.  130.  95  Mo.  517;   People  v.  Ryan,  16  111. 

But  where  in  an  action  of  forcible  App.  347. 

detainer  complainant  claims  by  sher-  A  decree  in  the  alternative  to  con- 

iff's  sale,  and  defendant  claims  owner-  vey  lands  or  pay  liquidated  damages 

ship  in  fee  by  certain  conveyances,  a  entered  in  an  action  for  specific  per- 

freehold  is  involved.  Kepley  r.  Luke,  formance,  seeking  the  cancellation  of 

10  111.  App.  403.  an  agreement  for  sale  of  lands  and 

And  an  action  for  an  injunction  that  defendant  be  compelled  to  pay 
against  the  prosecution  of  a  forcible  damages  only,  does  not  involve  a  free- 
entry  suit,  where  both  parties  claim  hold.  Hutchinson  v.  Howe,  100  111. 
title  to  the  real  estate  in  controversy  ii. 

and  its  adjudication  is  necessary,  in-  Tmpaaik — ^An    ordinary    action    of 

▼olves  a  freehold.    Pratt  v.  Kendig,  30  trespass,  where  Uberum  tenementum  is 

III.  App.  281.  not  alleged  in  answer,  does  not  involve 

^eetmont.— ^An  action  of  ejectment  title.     Sage  v.  Tucker,  no  Mo.  407. 

involves  freehold   where   there  is  a  Coademiiation  of  Land. — An  action  for 

disputed    claim    of    title.      Frick    xk  condemnation  of  land  for  public  uses 

School    Trustees,    7    111.    App.    403;  is  within  the  jurisdiction  of  the  Su- 

Hartshorn  v.  Dawson,  2  111.  App.  80.  preme  Court.     St.  Louis,  etc.,  R.  Co. 

A  petition  in  an  ejectment  suit  to  v.  Lewright,  44  Mo.  App.  212;  Musick 

quash  an  executed  writ  of  possession  v.  Kansas  City,  etc.,  R.  Co.,  43  Mo. 

and  restore  possession   to  petitioner  App.  326;   Chicago,  etc.,    R.   Co.   v. 

involves  freehold.     Bowar  v.  Chicago,  Young,   gis  Mo.  39:    Opening    Essex 

etc.,  R.  Co.,  136  111.  la  Ave.  v.    Mermod.  44  Mo.  App.   288; 

But  a  bill  to  enjoin  a   city   from  Joplin,  etc,  R.  Co.  v,  McGregor,  53 

bringing  action  of  trespass  against  de-  Mo.  App.  366. 

fendant  for  mining  under  a  street  was  Damages. — ^An   action    for  damages 

held  not  to  involve  a  freehold.     Mat-  against  a  railroad  for  appropriation 

thiessen,  etc..  Zinc  Co.  y.  La  Salle,  of  lands  does  not  involve  title.      Rob- 

117  111.  411.  ertson  v.  Springfield,  etc.,  R.  Co.,  18 

Yaliii^ef  Will.— Where  the  validity  Mo.  App.  185. 

of  a  will  is  in  question  devising  real  1.  Lehmannv.  Rothbarth,iiiIll.i85. 

estate,  as   it  would   not  descend  by  2.  Kirchoff  v.  Union   Mut.  L.  Ins. 

statute,  a  freehold  is  involved.     Bice  Co.,  128  111.  199. 

V,  Hall,  2Z  111.    App.  298:   Moyer  v.  Bill  to  Radeon. — ^A  bill  therefore  to 

Swygart,   21    111.   App.   498;    Karl  v.  redeem,  where  there  is  no  question  as 

Gabel,  48  Mo.  App.  517-  to  the  validity  of  a  mortgage  or  sale 

And  a  bill  by  devisees  for  a  con-  under  it,  does  not  involve  a  freehold, 

stmction  oi    will  and  a  division   of  Ryan  r.  Sanford,  133  111.  291. 
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It  does  not  therefore  include  a  mere  equitable  right  to  perform 
an  act  entitling  a  party  to  a  freehold  or  title,^  but  it  includes 

Nor  does  the  question  of  right  to  has  been  held  not  to  involve  a  free- 

redeem  under  a  conveyance  claimed  hold.      Mclntyre    v.   Yates,   loo    111. 

to  be  a  mortgage  involve  a  freehold.  475.    The  contrary  has  been  held  in  the 

Lynch  v.  Jackson,  123  111.  360;  Hoi-  Illinois  Appellate  Court.     McCarty  v, 

lingsworth  v.  Koon,  113  111.  443.  Reeve,  8  Ul.  App.  44. 

Or   to   redeem   from  a  tax  title   on  Xeeluuiio's  Lien. — So  a  bill  to  establish 

the  ground  that  its  holder,  being  also  a  mechanic's  lien  does  not  involve  a 

mortgagee,  can  acquire  it  only  as  se-  freehold.     Clement  v.  Reitz,  103   111. 

•curity.     Ragor  v.  Lomax,  22  111.  App.  315. 

^28.  Vendor's  Lien. — Or  to  enforce  a  ven- 

A  bill  to    set  aside  a  tax  deed  as  dor's  lien.     Bailey  v.  Wim,  113   Mo. 

inoperative  because  without  seal  is  in  155. 

effect  a  bill  to  redeem,  and  does  not  Judgment  Lien. — And  where  the  ob- 

involve  a  freehold.     Gage   t/.  Stark-  ject  of  the  suit  is  to  have  land  declared 

weather,  103  III.  559.  subject  to  the  lien  of  a  judgment,  no 

'  A  BiU  Seeking  to  haTO  a  Deed  Abeolnte  freehold   is  involved.      Blackman  v. 

Deolared  a  Xortgage  is  held  not  to  in-  Preston,    119    111.    240;    Sawyer    v. 

volve  a  freehold,  and  no  appeal  lies  Moyer,  105  111.  192;   Illinois  Furnace 

from  a  decree  therein  to  the  Supreme  Co.  v.  Vinnedge,  106  111.  650;  Dobbins 

Court.    Kirchoff  v.  Union  Mut.  L.  Ins.  v,  Cruger,  106  111.  383. 

Co.,  128  111.  199.  Tax   Bills.— An    action    to    enforce 

1.  Kirchoff  z/. Union  Mut.  L.  Ins.  Co.,  special   tax  bills  against  real   estate 

128  111.  199;  Chicago,  etc.,  R.  Land  Co.  does  not  involve  title  to  real  estate. 

V,  Peck,  112  111.  432;  Chicago,  etc.,  R.  Corrigan  v.  Morris,  97  Mo.  174. 

Co.  V,  Watson,  105  111.  220;  Mclntyre  Nor  a  controversy  concerning  merely 

V,  Yates,    too  111.  475;  Ryan  v.  San-  the    proper    apportionment    between 

ford,  133  111.  291;  Ragor  v,  Lomax,  22  life    tenants    and    remaindermen    of 

111.  App.  628;  Lynch  v.  Jackson,  123  charges  created  by  special   tax  bills. 

111.  360;    Hollingsworth  v.  Koon,   113  Bobb  v.  Wolff,  105  Mo.  52. 

111.   443;    Gage  V.  Starkweather,    103  Action  on  Note. — A  defense  to  an  ac- 

111.  559.  tion  on  promissory  note  that  it  was 

Liens. — Consequently  no  freehold  is  given   in   payment  for  land,  title   to 

involved  where  the  scope  of  the  litiga-  which   has  failed,  does    not    involve 

tion  concerns  only  the  establishment  title.     McCullom  i/.  Hedges,  20  Mo. 

of  liens,   their  enforcement,  and    re-  App.  688. 

-demption;  no  adverse  claims  of  title  Where  Title  Involved. — But  where 
being  litigated,  since  payment  of  the  the  action  to  establish  liens  on  land 
lien  will  preserve  title.  A  finding  that  raises  adverse  claims  to  title,  which 
a  party  making  a  deed  of  trust  was  the  must  be  adjudicated  in  order  to  reach 
owner  of  land  conveyed  therein,  if  his  a  decree,  a  freehold  is  involved, 
■ownership  was  undisputed,  does  not  Chicago,  etc.,  R.  Land  Co.  v.  Peck,  112 
involve  freehold.  Chicago,  etc.,  R.  111.  408;  Sanford  v.  Kane,  127  111. 
Land  Co.  v.  Peck,  H2  111.  408;  Carbine  591;  Kerfoot  v.  Cronin;  105  111.  609. 
V.  Fox,  98  111.  146;  Mclntyre  v.  Attachment  Suit. — Where  the  con- 
Yates,  100  111.  475;  Chicago,  etc.,  R.  test  is  between  the  attaching  creditor 
Co.  V.  Watson,  105  111.  222.  and  defendant  in  attachment  no  free- 
Foreclosure  of  Xortgage. — Bills  to  hold  is  involved.  But  where  a  third 
foreclose  a  mortgage  do  not  ordinarily  person  intervenes,  denying  title  of  the 
involve  a  freehold.  Sanford  v.  Kane,  defendant  in  attachment,  so  that  the 
127  111.  591;  Gage  V.  Pease,  107  111.  court  must  pass  on  title,  a  freehold 
598;  Kingsbury  v.  Sperry,  119  111.  279;  is  involved.  Ducker  r.  Wear,  etc., 
Orand Tower  M.  Min.,  etc.,Co.  v.  Hall,  Drygoods  Co.,  145  111.  653. 
.94  111.  152 ;  Wilkinson  v.  Gage,  133  And  where,  in  an  attachment  suit, 
111.  137;  Lynch  v.  Jackson,  123  111.  the  court  is  compelled  to  pass  upon 
360;  Pinneo  v.  Knox,  100  111.  471;  the  title  to  land  as  a  preliminary 
Piper  V.  Hadlee,  39  111.  App.  94.  question,     in     order    to      determine 

And  even  where  the  bill  seeks  to  re-  whether  the  attachment  is  or  is  not 

form  the  mortgage  so  as  to  include  a  valid,  the  action,  although  primarily 

tract  of  land  omitted   by  mistake,  it  to  establish  a  lien,  involves  a  free- 
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cases  involving  the  title  to  inheritable  easements,  or  easements 
for  the  life  of  the  grantee.* 

(6)  Actions  Involving  Liens — Indiana  Appellate  Court. — Where,  as 
in  Indiana^  the  intermediate  appellate  court  possesses  no  appellate 
jurisdiction  of  cases  involving  the  foreclosure  or  enforcement  of 
statutory  liens,  jurisdiction  depends  on  the  nature  of  the  action 
brought,  not  of  the  defense  interposed.*     Various  other  statutory 

hold.    Monroe  v.  Van  Meter,  loo  111.  appeal  direct  to  the  supreme  court. 

347;  Frank  v.  King,  121  111.  250.  Chaplin  v.  Highway  Com'rs,  126  111. 

1.  Oswald  V.  Wolf,  126  III.  542;  Tur-  264;  Oronic  v.  Pugh,  136  111.  539;  High- 
pin  V.  Dennis,  139  111.  274;  Tinker  v.  way  Com'rs  v.  Chicago,  etc.,  R.  Co., 
Forbes.  136  111.  221;  Wyattv.  Larimer,  34  111.  App.  32,  overruling  Lucan  v. 
etc..  Irrigation  Co.,  18  Colo.  298.  Cadwallader,  114  III.  285,  and  Eckhart 

Highway. — A  bill  to  enjoin  the  ob-  v.  Irons,  114  111.  469;  Goudy  v.  Lake 

struction  of    a    highway  claiming  a  View,  31  111.  App.  652. 

perpetual  easement  involves  a  free-  8.  Smith  v.  Downey,  132  Ind.  83. 

hold.    Turpin  v.  Dennis,  139  111.  274;  *'  Ordinarily  it  is  the  nature  of  the 

Tinker  v,  Forbes,  136  111.  221.     Com-  action  brought,  not  of  the  defense  in- 

pare  Richards  v.  People,  100  111.  390.  terposed,   that  gives  character  to  a 

Where  a  private  right  of  way  was  case  and  determines  the  class  to 
admitted,  and  the  questions  contested  which  it  belongs.  When  its  char- 
were  whether  the  original  right  of  acter  is  once  fixed,  other  matters  go 
way  had  been  changed,  and  if  so,  along  with  it  as  incidents  so  as  to 
whether  the  lessee  was  bound  to  re-  avoid  the  splitting  of  cases."  So  where 
turn  to  the  original  route  or  had  the  an  action  was  brought  to  recover  pos- 
right  to  continue  the  new  one — held^  session  of  a  specific  certificate  of 
that,  as  a  freehold  was  only  inciden-  stock,  and  the  appellant  was  original- 
tally  involved,  the  supreme  court  had  ly  a  party  to  an  action  interposed  claim- 
no  jurisdiction.  Keating  cr.  Haydqn,  ing  a  lien  on  said  certificate — held^ 
132  111.  30S;  Mattheissen,  etc..  Zinc  nevertheless,  jurisdiction  was  in  ap- 
Co.  V,  La  Salle,  117  111.  411.  pellate  court.     Smith  v,  Downey,  132 

Water   Bights. — In    Colorado  it   was  Ind.  83. 

held  that  the  word  "relate,''  as  used  Vendor's  Lien. — Where,  in  an  action 

ing  I,  p.  118,   Laws   1891,  with  ref-  to  enforce  a  vendor's  lien  and  obtain 

erence   to  a  freehold,  and  the  word  judgment  for  unpaid  purchase-money 

"involve,"  used  in  §4,  sub.   3,  both  note,   one  of  the  defendants  claims 

mean  the  same  thing,  namely,  that  the  that  the  note  has  been  paid  and  seeks 

supreme  court  has  jurisdiction  where  subrogation  as  surety  to  the  right  of 

the  action  relates  to  a  freehold.     An  the  vendor,  and  the  court  so  decrees, 

action,  therefore,  by  holders  of  water  and  appellant  excepts  to  such  findings 

rights  to  enjoin  an  irrigation  company  and  seeks  a  modification  of  the  lien  on 

from  whom  they  were  purchased  from  appeal — held^  jurisdiction  in  supreme 

disposing  of  such  rights  in  excess  of  court.      Scanlan  v,   Stewart,   6    Ind. 

its  capacity  to  supply  water,  relates  to  App.  151. 

a  freehold,  since  such  water  right  is  Xoney  Judgment. — Although  a  judg- 

an  incorporeal  hereditament.     Wyatt  ment  be  for  money  only,  if  the  plead- 

V.  Larimer,  etc..   Irrigation   Co.,   18  ings  show  that  the  action  was  also 

Colo.  298.  for  the*  enforcement    of    a  vendor's 

Eminent  Domain. — The  interest  ac-  lien,  jurisdiction  is  in  the  Supreme 

quired  by  the  exercise  of  the  right  of  Court.  Lacy  z^.  Eller(Ind.  App.,  1892), 

eminent  domain  in   lands  taken    for  31  N.  £.  Rep.  810. 

railroads,  highways,  streets,  alleys,  or  Where  an  action  to  collect  an  ac- 

other  like  purposes,  where  the  statute  count  is  coupled  with  an  attempt  to 

does  not  give  the  right  to  condemn  the  enforce  a  materialman's  lien,  the  appel* 

fee,  is  in  the  nature  of  a  perpetual  ease-  late  court  has  no  jurisdiction  on  ap- 

ment;  and,  as  in  a  case  involving  the  peal.     Taylor   v.    Dahn  (Ind.   App., 

right  of  commissioners  to  establish  a  1892),  31  N.  E.  Rep.  937. 

perpetual  right  of  way  for  drainage  Gontrlhation. — An  appeal    from    aa 

or  transportation  purposes,  goes  on  action  for  contribution,  where  a  Ilea 
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limitations  upon  the  jurisdiction  of  the  Indiana  Appellate  Court 
have  been  interpreted  in  numerous  cases.^ 

Is  sought  to  be  enforced  for  this  pur-  lation   of    municipal    ordinances  are 

pose  against  real  estate,  must  be  to  civil  action^,  and  are  controlled  by  the 

the  supreme  court.     Beach  v.  Bell,  6  rules  of  the  civil  practice.     Greens- 

Ind.  App.  152.  burgh  v,  Corwin,  58  Ind.  516;   Green 

Traitee. — The  appellate  court  has  no  v,  Indianapolis,  25  Ind.  499;  Indian- 
jurisdiction  of  a  judgment  decreeing  a  apolis  z^.  Fairchild,  I  Ind.  315;  Ridge 
lien  on  real  estate  to  pay  for  the  ser-  v,  Crawfordsville,  4  Ind.  App.  513. 
vices  of  trustee  under  a  mortgage.  Hence,  appeals  in  such  proceedings 
Premier  Steel  Co.  v,  Yandes,  6  Ind.  are  not  within  the  scope  of  the  act 
App*  345.  creating  the  intermediate  Appellate 
-  Aetion  on  Hotd. — Where  an  action  o^  Court  of  Indiana^  and  providing  that 
a  note  seeks  the  foreclosure  of  a  mort-  such  court  shall  have  jurisdiction  of 
gage  given  as  security,  jurisdiction  '*  all  appeals  in  prosecutions  for  misde- 
on  appeal  is  in  the  supreme  court,  meanors;'*  and,  unless  the  validity  of 
Hoover  v.  Kilander  (Ind.  App.,  1892),  an  ordinance  or  statute  is  involved,  the 
31  N.  E.  Rep.  39.  right  of  appeal  in  such  actions  is  con- 
Highway. — Where  a  board  of  com-  trolled  by  the  amount  of  money  judg- 
missioners  laid  out  a  road  and  appor-  ment  defined  by  statute  as  necessary 
tioned  the  assessment  on  adjacent  for  an  appeal  to  the  supreme  court, 
land-owners,  and  an  appeal  was  taken  Ridge  v,  Crawfordsville,  4  Ind.  App. 
from  the  whole  proceeding — held^  not  513;  Bos  worth  v.  Wayne  Pike  Co., 
an  action  involving  a  lien.  Evans  v,  loi  Ind.  175;  Cowley  v.  Rushville,  60 
West,  7  Ind.  App.  70.  Ind.   327;    Hammond  v.   New  York, 

1.  Boiti  in  Equity. — Where,   as  in  etc.,  R.  Co.,  126  Ind.  597;  Dailey  v. 

Indiana^    the    intermediate    appellate  Indianapolis,  53  Ind.  483;  Quigley  v. 

court  is   to   have  no  jurisdiction  of  Aurora,  50  Ind.  28;    Bogart  v.  New 

suits   in  equity,  there  is  nothing  in  Albany,  i  Ind.  38. 

ihe  act  withholding  jurisdiction  from  Brainag«  Proceedingi. — ^The  supreme 

the    appellate    court    of    appeals    in  court  alone  has  jurisdiction  of  appeals 

equitable  cases  involving  the  recovery  from  drainage   proceedings.     Denton 

of  money  only.      Baker  v.  Groves,  126  r.    Thompson  (Ind.  App.,  1893,) 34  N. 

Ind.  593.  E.  Rep.  128. 

An  appeal  from  a  decision  in  an  ac-  Lease. — Under  the  clause  in  the  same 

tion  against  a  guardian  for  services  act  conferring  upon  the  intermediate 

rendered  the  ward,  where  the  amount  appellate  court  jurisdiction  of  all  **  ac- 

does   not  exceed  $1000,  is  within  the  tions  between  landlord  and  tenant  for 

jurisdiction  of  the  appellate  court,  al-  recovery  of  possession  of  the  leased 

though  allowances  of  this  kind  may  premises,"  it  was  held  by  the  appel- 

be  within  the  equitable  powers  of  the  late  court  that   where  a  title  bond, 

trial    court.     Baker   v.    Groves,    126  changeable   under  certain  conditions 

Ind.  593.  into  a  lease,  had  been  given  to  pur- 

Diwolution' of  Partnenhip.— An  action  chasers    of    premises    and    by    them 

to  dissolve  a  partnership  is  an  equita-  transferred,  the  question  of  its  con- 

ble  action  within  jurisdictional  mean-  structiqn   as  between  the   transferee 

ing  of  the  statute,  and  jurisdiction  of  and  original  maker  of  the  bond  gave 

an  appeal  taken  therein  is  exclusively  the    court    jurisdiction.       Barrett    v. 

in  the  supreme  court.     Miller  v.  Rapp,  Johnson,  2  Ind.  App.  25. 

7  Ind.  App.  89;  Shoemaker  v.  South  Cases  Mginating  before  a  Jnitioe  of  the 

Bend  Spark  Arrester  Co.,  7  Ind.  App.  Peace.— As  an  action  of  replevin  deals, 

102;    Louisville,  etc.,  R.   Co.  v.  Ma-  not  with  amounts  or  values,  but  only 

lott,  6  Ind.  App.  545.  withpossessionof  property,  the  statute 

Nuisance. — The  supreme   court   has  forbidding  an  appeal  to  the  supreme 

jurisdiction  of  an    action  to  abate  a  court  where  the  action  originated  be- 

nuisance,  where  the  damages  sought  fore  a  justice  of  the  peace,  and  the 

to  be  recovered   are  only  incidental,  amount  involved,  exclusive  of  interest 

American  Fuirniture  Co.  v.  Batesville  and  costs,  is  less  than  fifty  dollars, 

(Ind.  App.,  1893),  34  N.  E.  Rep.  410.  does  not  apply.    Enders  v.  McDonald] 

Violation  of   Mnnici|»&l  Ordinanoee.-—  5  Ind.  App.  297;  Hall  v.  Durham,  113 

Suits  t&  recover  penalties  for  the  vie-  Ind.  327. 

SO 
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(^^^Certificate  from' Intermediate  Cot^rt. — Statutes  sometimes 
provide  that  the  supreme  court  shall  have  jurisdiction  of  a  case 
when  the  intermediate  court  of  appeals  certifies  that  it  involves 
important  questions  of  law.  A  full  treatment  of  this  subject  will 
be  found  in  the  article  entitled  CERTIFIED  Cases. 

{i)  Dismissal  by  Intermediate  Court.-^An  intermediate  appeU 
late  court  cannot  dismiss  an  appeal  arbitrarily  and  without  cause.^ 
The  final  order  of  dismissal  should  state  the  reasons  upon  which  it 
is  based,*  or  refer  to  some  ground  stated  in  the  record.' 

Foreible  Entry  and  Btftainer. — Where,  in  term  time,  when  necessary  and 
in  an  action  of  forcible  entry  and  re-  proper  for  the  due  exercise  of  the  ju- 
tainer  and  for  damages  for  detention,  risdiction  and  powers  of  such  court, 
commenced  before  a  justice  of  the  or  by  any  judge  thereof  in  vacation  or 
peace,  where  the  circuit  court,  on  recess."  The  authority  to  issue  in- 
appeal,  renders  a  judgment  for  money*  junctions  is  ancillary  to  the  jurisdic- 
only,  and  nothing  regarding  the  land  tion  of  the  appellate  court.  It  may 
is  stated  therein,  and  defendant  ap*  exercise  such  authority  to  preserve 
^^ai^r,  the  case  presents  a  simple  money  the  rights  inToIved  in  a  cause  pend- 
judgment,  and  must  be  above  fifty  ing  on  an  appeal;  hence,  when  the 
dollars,  exclusive  of  interest  and  only  question  is  whether  an  estate  is 
costs,  to  give  right  of  appeal.  Duck>  liable  for  work  on  a  monument,  an  in- 
worth  V.  Mosier,  4  Ind.  App.  267;  junction  restraining  its  erection  is  not 
Cincinnati,  etc.,  R.  Co.  v.  McDade,  properly  within  the  appellate  jurisdic- 
III  Ind.  23;  Winship  v.  Block,  96  tion,  since  it  does  not  afifect  matters  in 
Ind.  446;  Louisville,  etc.,  R.  Co.  v,  issue  on  appeal.  Lewis  v.  Pillion,  4 
Coyle,  85  Ind.  576;  Parsley  v.  Eskew;  Ind.  App.  105. 
73  Ind.  55S.  Lonisiana — Homestead. — Art.  81,  Con. 

Widening  Street. — And  the  appellate  stitution    of    Louisiana^  which    gives 

court  has  no  jurisdiction  of  an  appeal  the     supreme     court    exclusive    ju- 

from  proceedings  to  widen  a  street,  risdiction   when   the   right   of   home- 

Rissing  v.  Ft.  Wayne,  7  Ind.  App.  103.  stead  is  claimed,  refers  to  the  tech- 

Deeedenti'  Estate. — Article  6  of  the  nicah  homestead  mentioned  in  Articles 
act  creating  the  Indiana  Appellate  219  to  223  of  the  constitution.  The 
Court,  providing  that  said  court  shall  word  there  used  means  the  land  and 
have  jurisdiction  of  appeals  in  *'all  dwelling,  cattle,  and  effects  there  ap- 
cases  wherein  claims  against  a  dece-  propriated  as  a  permanent  residence, 
dent's  estate  are  allowed  or  allowance  It  does  not  include  claims  arising 
refused,"  does  not  include  the  demand  under  C.  C.  Art.  R.,  §  3552  (Act  1852), 
of  an  heir,  devisee,  or  legatee;  that  entitled,  "An  Act  to  Provide  a  Home- 
article  includes  creditors  only.  Ex  />.  stead  for  the  Widows  and  Children  of 
Sweeny,  126  Ind.  5S3.  Deceased  Persons,"  as  the  object  of 

Where  an  administrator  moves  for  that   act   was   to  make   widows    and 

a  new  trial  of  the  matter  of  his  final  minor  children   privileged   creditors, 

report,  the  appellate  court  has.no  ju-  State  v.  Judges,  37  La.  Ann.  106. 

risdiction  on  appeal.     In  re  Miles'  Es-  1.  Moore  v.  Williams,  132  III.  591, 

ute  (Ind.  App,,  1892},  31  N.  E.  Rep.  22  Am.  St.  Rep.  563. 

543-  8*  Moore  r.  Williams,  132  111.  591, 

Restraining  Orders. — Sec.  12  of  the  22  Am.  St.  Rep.  563. 

act  creating  the  appellate  court  (Act  3.  Randolph  v.  Emerick,  13  III.  344. 

1891,  p.  42)  provides  that  **  restrain-  As  the  opinion  of  the  appellate  court 

ing  orders   and    injunctions  may  be  is  no  part  of  the  record,  the  order  of 

granted  by  the  supreme  court  in  term  dismissal   is  erroneous  if  it  refer  to 

time,  when  necessary  and  proper  for  ^'  the  opinion  filed  in  said  cause  "  for 

the  due  exercise  of  the   jurisdiction  the  grounds  of  dismissal.     Moore  v. 

and  powers  of  such  court,  or  by  any  Williams,  132  111.  591,  22  Am.  St.  Rep. 

judge  thereof  in  vacation  or  recess;"  563;   Fuller  r.  Bates,  96  111.  132;  Coal- 

and  §1147,  R.  S.,  1881,  provides  that  field  Co.  v.  Peck,  98  111.  139. 

"restraining  orders  and  injunctions  And  where  it  refers  to  the  reasons 

may  be  granted  by  the  supreme  court  stated  in  the  "  written  motion  "  of  the 
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The  appellate  court  cannot  consider  as  a  ground  of  dismissal 
facts  outside  the  record  and  occurring  after  the  decree  appealed 
from  had  been  rendered,  unless  such  facts  had  been  pleaded  as  a 
release  of  error.  ^ 

The  dismissal  by  the  supreme  court  for  lack  of  jurisdiction  is 
a  conclusive  adjudication  that  jurisdiction  lay  in  the  appellate 
court,  and  a  party  cannot  afterwards  raise  the  question  there.* 

Where  jurisdiction  is  doubtful,  the  case  will  be  transferred  to 
the  supreme  court.' 

U  Appxialabis  Jvmmbvtb  av2>  Obdbbs— 1.  Final  Judgments — 
a.  The  Rule  Stated. — Unless  statutes  otherwise  provide,  ques- 
tions arising  in  legal  proceedings  cannot  be  reviewed  in  an  appellate 
court  either  on  appeal  or  by  exception  until  a  final  decision  in  the 
cause  has  been  rendered  below.^ 

attorney  for  the  appellees,  which  mo-  Indiana, — State  v.  Ely,  ii  Ind.  313; 

tion  was  filed  but  not  copied  into  the  Spaulding  v.  Thompson,  12  Ind.  477; 

record  of  the  case  on  appeal  to  the  Branham  v.  Ft.  Wayne,  etc.,  R.  Co., 

supreme  court,  no  proper  reason   for  7  Ind.  524;  Pigg  v.  State,  9  Ind.  363; 

dismissal  is  ^ted.     Moore  v.  Will-  Slagle  v.  Bodmer,  58  Ind.  465;  Newell 

iams,  132  111.  591,  22  Am.  St.  Rep.  v.  Gatling,   7  Ind.  147;  Northcutt  v. 

563.  Buckles,  60  Ind.  577;  Sute  v.  Miller, 

But  it  is  sufficient    if    the    record  63  Ind.  475;  Cravens  v.  Chambers,  55 

«ntry  of  the  motion  shows  that  the  Ind.  5;  Hollett  v.  Evans,  28  Ind.  61; 

reasons  are  embodied  in  the  motion  Thiebaud    v,    Dufour,    57    Ind.   598; 

itself.     Randolph  v,  Emerick,  13  111.  Lines  v,  Benner,  52  Ind.  195. 

344.  Maryland, — Munnikuyson    v,    Dor- 

1.  Moore  v.  Williams,  132  111.  591,  sett,  2  Har.  &  G.  (Md.)  374;  State 
22  Am.  St.  Rep.  563;  Kern  v,  Zink,  55  v.  Cox,  2  Har.  &  G.  (Md.)  379;  Fleet 
111.  449;  School  Trustees  v,  Hihler,  35  v.  State  (Md.,  1891),  21  Atl.  Rep.  367. 
111.  409.  Massachusetts. — Boyce    v.  Wheeler, 

2.  State  V.  McGuire,  40  La.  Ann.  133  Mass.  554;  West  v.  Piatt,  124  Mass. 
378.  353;  Kellogg  V,  Kimball,  122  Mass.  163; 

8.  Musick  V.  Kansas  City,  etc.,  R.  Gifford  v.  Rockett,  119  Mass.  71;  Hard- 
Co.,  43  Mo.  App.  326.  See  infra,  VL  ing  v.  Pratt,  119  Mass.  188;  Crompton 
Dismissal  of  Appeal.  Carpet  Co.  v,  Worcester,  1 19  Mass.  375 ; 

4.  Alabama, — Kendall  v.  Lassiter,  68  Hogan  v.  Ward,  117  Mass.  67;  Marshall 

Ala.  181;  Collins  v.  Louisville,  etc.,  R.  v.  Merritt,  13  Allen  (Mass.)  274. 

Co.,  70  Ala.  533;  Jones  z'.  Calloway,  56  Michigan, — In  r/  Hicks,    20   Mich. 

Ala.  46;  James  v,  Mosely,  47  Ala.  299.  129;  Robens  v,  Videto,  33  Mich.  240; 

Georgia, — Allen  v.  Savannah,  9  Ga.  Crippen  v.  People,  8  Mich.  117;  Hall 

886;  Evans  r.  Adams,  12  Ga.  44.  v,   Grovier,  25   Mich.   428;    Labar  v, 

Idaho, — Durant  v,  Comegys,  2  Idaho  Nichols,  22   Mich.   209;  Mower's  Ap- 

809.  peal,  48  Mich.  441;  Brown  v,  Porsche, 

Illinois,  —  Hayes   v,    Caldwell,  10  43  Mich.   492;    Willis  v,  Gimbert,   27 

111.  35;   Pentecost  v,  Magahee,  5  111.  Mich.  91;  Scriven  v,  Hursh,  39  Mich. 

326;    Cornelius  v.   Coons,    i    III.   37;  98. 

Fleece  v.  Russell,  13  111.  31;  Keel  v.  Mississippi, — Lexington  Bank z/.Tay- 

Bentley,  15  111.  228;  Farson  v,  Gorham,  lor,  2  Smed.  &  M.  (Miss.)  27;  Hecking- 

117  IH.  137;   Coates  v,  Cunningham,  bottom  v.  Shell,  3  Smed.  &  M.  (Miss.) 

So  111.467;  Hedges  V.  Madison  County,  588;  Terry  v.  Robbins,  5  Smed.  &  M. 

6  III.  306;  Cunningham  V.  Loo  mis,  17  (Miss.)  291 ;  Stebbins  v.  Niles,  13  Smed. 

111.  555;  Oder  V,  Putman,  22  111.  38;  &  M.  (Miss.)  307;  Pickles.  Holland, 

Lester    v,    Berkowitz,    125    III.    307;  24  Miss.  566;  Dil worth  v,  Fooshee,  34 

Highway  Com'rs  v.  Rock  Falls,  3  111.  Miss.    288;    Hartford   F.    Ins.  Co.   v. 

App.  464;  Phelps  V.  Fickes,  63  111.  201;  Green,  52  Miss.  332. 

Gage  V,  Eich,  56  111.  297;  Frederick  v,  Missouri, — Guardian    Sav.   Bank  Vk 

Connecticut  River  Sav.  Bank,  106  III.  Reilly,   8   Mo.  App.  544 ;    Rogers   tr. 

147;  People  V,  Neal,  3  211.  App.  181.  Gossnell,  51  Mo.  466;  St.  Joseph  Ter» 
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b.  What  is  a  Final  Judgment.— A  final  judgment  is  one 
which  leaves  nothing  to  be  judicially  determined  between  the 
parties  in  the  trial  court.^    It  must  finally  conclude  all  the  neces- 

minal  R.  Co.  z'.  Hannibal,  etc.,  R.  Co.,  PFisconsin. — Stoppenbach    v,  Zohr* 

94  Mo.   535:   Wirt  V.    Dinan,  41  Mo.  laut,  21  Wis.  385. 

App.  241;  Evans  v,  Russell,  61  Mo.  37;  United  States, — Rutherford  v.  Fisher  ^ 

Kansas  City  Cable  R.  Co.  v.  Kansas  4  Dall.  (U.  S.)  22;  Holcombe  v.  Mc- 

City,  29  Mo.    App.   95;   Richards  v.  Kusick,  20  How.  (U.  S.)  552;  Louisi- 

Johnson,  34  Mo.  App.  83;  Witthaus  v.  ana  Nat.  Bank  v.  Whitney,  121  U.  S. 

Washington  Sav.  Bank,  18  Mo.  App.  284;   Keystone   Manganese,  etc.,  Co. 

183;   Carr  v.    Holbrook,   i   Mo.   240;  v.  Martin,  132  U.  S.  91;  McGourkey  v. 

George  v,  Craig,  6  Mo.  648;  State  v.  Toledo,  .etc.,  R.   Co.,  146  U.  S.  536; 

Pepper,  7  Mo.  348;  /»  r/ McGrade,24  Luxton  ».   North   River  Bridge   Co.,. 

Mo.  125;  Wood  V.  Phelps  County  Ct.,  147  U.  S.  337;  McLish  v.  Roflf,  141  U.  S- 

28  Mo.  119.  661. 

Nebraska, — Mills  v.  Miller,  2  Neb.  Canada, — Ontario,    etc.,    R.  Co.  v,. 

299;  Rogers  v,  Russell,  11  Neb.  361.  Marcheterre,  17  Can.  Supreme  Ct.  141.. 

New  Jersey. — Dodd  v,  Lyon,  49  N.  J.  England, — Salaman  v,  Warner,  i  Q.. 

L.  229;  Entries  r.  State,  47  N.  J.  L.  B.  734. 

140.  At  Common   Law.  —  The    rule  was- 

New  York, — Paddock  v,  Springfield  stringently  applied  at  common  law^ 

F.  &  M.  Ins.  Co.,  12  N.  Y.  591;  Hollis-  and  was  designed  to  avoid  the  inter- 

terBank  v.  Vail,  15  N.  Y.  593;  Buffalo,  minable  delay  and  confusion  arising 

etc.,  R.  Co.  V.  Johnson,  42  N.  Y.  215;  from  multiplied  and  successive  appeals 

Pistor  V.  Hatfield,  46  N.  Y.  249;  Morris  from  interlocutory  decisions  on  mat- 

V.  Morange,  38  N.  Y.  172;    Yates  v,  ters   arising   in   the  progress  of  the 

People,  6  Johns.  (N.  Y.)  337;  Clason  cause  before  final  judgment.     It  was- 

V,   Shotwell,    12    Johns.   (N.   Y.)  31;  held  also  that  jurisdiction  could  not 

Jaques  v,  M.  E.  Church,  17  Johns.  (N.  be  divided  and  a  part  of  a  cause  re- 

Y.)  548;  Kanouse  v.  Martin,  6  How.  main  in  the  trial  court  while  a  part 

Pr.  (N.  Y.  Ct.  App.)  240.  was  transferred   to  an   appellate  tri* 

Nortk  Carolina, — Luttrell  v,  Martin,  bunal    by    an    interlocutory    appeal. 

Ill  N.  Car.  528.  Metcalf'sCase,  Coke's  Rep.  11;  Hohorst 

Pennsylvania, — Murdock  v,  Martin,  v,    Hamburg   American    Packet   Co.,. 

132  Pa.  St.  86.  148  U.  S.  265;  Holcombe  V.  McKusick„ 

Rkode  Island, — Harris   v,  Angell,  16  20  How.  (U.  S.)  552;  U.  S.  v,  Girault^ 

R-I.  347.  II  How.  (U.  S.)  22;  Peet  v,  McGraw,. 

Tennessee, — Evans  v.  Shields,  3  Head  21  Wend.  (N.  Y.)  667. 

(Tenn.)  73.  Writ  of  Error. — So  a  writ  of  error 

Texas. — Hanks     v,     Thompson,     5  will  not  lie  until  final  judgment.  Jones 

Tex.  6;   Warren  v,  Shuman,  5   Tex.  v.  State,  70  Md.  326;  Gibson  v,  Wide- 

449;   Bradshaw  v,  Davis,  8  Tex.  345;  ner,  85  Tenn.  16;  Brady  v.  Toledo,  etc., 

Hamman  V.  Lewis,  34  Tex.  474;  Mar-  R.  Co..  73  Mich.  457. 

tin  V,  Crow,  28  Tex.   613;   Ewing  v.  At  common  law  the  reverse  of  the 

Kinnard,    2    Tex.    164;    Weppler    v,  rule  was  true:  a  writ  of  error  lay  from 

McMillan  Dall.  (Tex.)  502;   Republic  every  final  judgment  of  a  court  of 

t'.Laughlin,  Dall.  (Tex.)  412;  Davis  I/,  record   following    the    common    law. 

Thomas,  3  Tex.  389;  Montague  First  Com.  v.  Judges,  3  Binn.  (Pa.)273;  Cas- 

Nat.  Bank  v,  Robertson,  85  Tex.  578;  sel   v,    Duncan,   2  S.  &  R.  (Pa.)  57; 

Carswell    v,    Crowther   (Tex.    App.,  Harger  t^.  Washington  County,  12  Pa. 

1890),  16  S.  W.  Rep.  172.  St.  251. 

Virginia, — Baltimore,  etc.,  R.  Co.  v,  1.  New  York  Produce  Bank  v,  Mor- 
Wheeling,  13  Gratt.  (Va.)  40;  Arm-  ton,  42  N.  Y.  Super.  Ct.  476;  Sweet  v. 
strong  V,  Pitts,  13  Gratt.  (Va.)  235.  Merki,  27  111.  App.  245;  Wells  v,  Ho- 
IVaskington, — Olsen  v,  Newton,  3  gan,  Breese  (111.)  337;  Mahler  v,  Sin- 
Wash.  429.  sheimer,  20  111.  App.  401;  Avery  v. 
West  Virginia, — Middleton  v.  Selby,  .  Babcock.  35  111.  175;  Hayes  v.  Cald- 
19  W.  Va.  167  ;  Core  v.  Strickler,  well,  10  111.  35;  Pentecost  v.  Magahee, 
24  W.  Va.  689;  Laidley  v.  Klin*,  21  5  111.  321;  Ex  p.  Thompson,  93  111.  89; 
W.  Va.  31 ;  Childs  v,  Hurd,  25  W.  Va.  Brown  v,  Keyser,  5  Ind.  85;  Fordyce 
530.  V.  Montgomery  County,  28  Ind.  454; 
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sary  parties  on  the  merits,^  and  finally  dispose  of  the  subject- 
matter  of  the  controversy  ;•  but  to  constitute  a  final  appealable 

judgment  the  determination  of  the  right  of  the  parties  in  the 
particular  suit  only  is  requisite.'  It  is  not  necessary  that  final 
action  has  been  taken  in  ancillary  proceedings,  as  in  attachment.'^ 

Burson  v.  New  York  Nat.  Park  Bank,  v,  Brinson,  74  Tex.  18;  Missouri  Pac. 

40  Ind.  173;  Henson  v,  Walts,  40  Ind.  R.  Co.  v.  Scott,  78  Tex.  360;  Hutchin- 

170;    Harrison   v.  Thurston,    11    Fla.  son  v,  Ayers,  117  III.  558;    Chadwick 

307:    Branch   v.  Branch,  5   Fla.  447;  v.  Ober,  70  Pa.  St.  264. 

McKinnon  v.  McCollum,  6   Fla.  376;  DismiMal.  —  Thus  no  appeal  can  be 

Kennedy   v,    Morrison,  31  Tex.    207;  taken  from  a  judgment  of  dismissal 

Cannon  v,  Hemphill,  7  Tex.  184;  Scott  as    to  a  portion    only   of    coparties. 

V,  Burton,  6  Tex.  322;  West  v.  Bogby,  Hohorst  v. Hamburg-American  Packet 

12   Tex.    34;    Angevine   v.  Ward,   66  Co.,  148    U.  S.   262;    Frow  v,  De   La 

Ind.  460;  Ward  v,  Angevine,  46  Ind.  Vega,  15  Wall.  (U.  S.)  552;  Packer  v. 

415;    Carpenter  v.    Myers,   90  Mich.  Roberts,  44  Hi.  App.  232. 

209.  Decree.— A   final  appealable  decree 

A  judgment  "  that  the  plaintiff  take  cannot  be  made  separately  against  one 

nothing   by   his    declaration    in    this  of  several  defendants   upon   a   joint 

cause,   and   that   defendant  do  have  charge  against  all  while  the  case    is 

and  recover  of  the  plaintiff  his  costs  still  pending  as  to  the  codefendants. 

now  taxed  at dollars  and Frow  v.  De  La  Vega,  15  Wall.  (U.  S.) 

cents,*' is  a  final  judgment.   Sedgwick  552;  Hohorst  c^.  Hamburg -American 

V.  Dawkins,  18  Fla.  335.  Packet  Co.,  148  U.  S.  265. 

A  judgment  is  final  beyond  question  But  a    decree    disposing  of  every 

when  the  jurisdiction  of  the  trial  court  ground    of    contention    between    the 

is  exhausted  and  the  question  it  de-  parties  except  as  to  the  ascertainment 

cided  gone  from  its  control  forever,  of  an  amount  in  a  matter  separable 

State     V.    Sutterfield,    54      Mo.    394;  fromtheother  subjects  of  controversy. 

Champ    v.    Kendrick,    130    Ind.   546;  and  affecting  only  some  of  the  defend- 

Western  Union  Tel.  Co.  v,  Locke,  107  ants,  may  be  treated  as  final,  though 

Ind.  9.  retained  for  the  determination  of  the 

U.  S.  Courts. — In  Bostwick  v.  Brin-  separable  matter.  Hill  v,  Chicago, 
kerhoff.  106  U.  S.  3,  it  was  said:  **  A  etc.,  R.  Co.,  140  U.  S.  52. 
judgment  or  decree  to  be  final,  within  Decree  Pro  Confeeeo. — In  Stewart  ». 
the  meaning  of  that  term  as  used  in  Masterson,  131  U.  S.  151,  it  was  held 
the  acts  of  congress  giving  this  court  that  where  a  bill  is  taken  as  con- 
jurisdiction  on  appeals,  and  writs  of  fessed  by  one  of  two  defendants  be- 
•error  must  terminate  the  litigation  be-  fore  a  decree  is  made  dismissing  the 
tween  the  parties  on  the  merits  of  the  bill  on  demurrer  as  to  the  other  de- 
case,  so  that  if  there  should  be  an  fendant.  the  latter  may  appeal  from 
aflBrmance  here,  the  court  below  would  the  order  of  dismissal,  although  the 
have  nothing  to  do  but  to  execute  the  case  does  not  dispose  of  the  cause  as 
judgment  or  decree  it  had  already  to  his  codefendant. 
rendered."  To  the  same  effect,  Ben-  2.  Champ  v.  Kendrick,  130  Ind.  546; 
jamin  v,  Dubois,  118  U.  S.  48.  State  v,  Templin,  122  Ind.  235;  Mas- 

Wiioontin. — Under  the  Code  of  Wis-  terson  w.  Williams  (Tex.,  1891),  11  S. 


thing  as   an   interlocutory    judgment.  Schriver  v.  Eckenrode,  94  Pa.  St.  456. 

Hower  v.  Buckingham,  36  Wis.  409.  8.  Belt  v,  Davis,  i  Cal.  138;  Weston 

1.  Liliensternez^.  Lewis  (Tex.,  1889),  ».  Charleston,  2  Pet.  (U.  S.)449- 

12  S.  W.  Rep.   750;    Frank  v,  Tatum  4.    McCreary    v.    Taylor,   38   Ark. 

(Tex.  Civ.  App..  1892),  20  S.  W.  Rep.  393. 

869;  Martin  v.  Crow,  28  Tex.  614;  Eeview.— But  upon  such  appeal  er- 
Simpson  v,  Bennett,  42  Tex.  241;  rors  in  the  unfinished  ancillary  pro- 
Linn  V,  Arambould,  55  Tex.  611;  ceedings  will  not  be  considered.  Mc- 
Whitaker  v.  Gee,  61  Tex.  217;  Mignon  Creary  v.  Taylor,  38  Ark,  393. 
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A  direction  rn  the  judgment  that  parties  nnay  apply  for  future  re- 
lief/ or  the  fact  that  further  orders  of  the  court  are  necessary  to 
carry  it  into  effect,  does  not  make  it  interlocutory.* 

EzeontioiL — The  right  of  appeal  is  not  confined  to  judgments 
upon  which  an  execution  may  issue.'  It  extends  to  any  final 
determination  of  an  action,  whether  by  order  of  the  court  or  a 
technical  judgment.'* 


1.  New  York  Produce  Bank  v.  Mor- 
ton, 42  N.  Y.  Super.  Ct.  476. 

8.  Perkins  v.  Sierra  Nevada  Silver 
Min.  Co.,  10  Nev,  415;  Mills  v,  Hoag, 
7  Paige  (N.  Y.)  19;  Quackenbush  ». 
Leonard,  10  Paige  (N.  Y.)  136;  Dick- 
enson V,  Cod  wise,  11  Paige  (N.  Y.)  189; 
Stovall  V,  Banks,  10  WaU.  (U.  S.)  586; 
Stebbinsi;.  Niles,  13  Smed.  &  M.  (Miss.) 
307;  Cromwell  v.  Craft,  47  Miss.  44. 

AsMument  of  Bamagef. — A  judgment 
rendered  for  plaintiff  leaving  the  ques- 
tion of  assessment  of  damages  open  is 
not  final.  Riley  v,  Farns worth,  116 
Mass.  225. 

Aieeoanting. — In  New  York  a  judg- 
ment which  adjudicates  the  rights  of 
the  parties,  but  directs  an  account  to  be 
taken  before  a  referee,  is  interlocutory. 
McKeown  v.  Officer,  127  N.  Y.  687.  See 
Final  Decrees,  infra, 

3.  Tappan  v,  Bruen,  5  Mass.  193 ; 
Bemis  v.  Faxon,  2  Mass.  141. 

Thus  it  lies  from  an  order  to  arrest 
a  judgment  or  stay  all  proceedings  in 
an  action.     Tappan  v,  Bruen,  5  Mass. 

193. 

4.  Tappan  v,  Bruen,   5  Mass.    193; 

Cole  V,  PeniweU,  5  Blackf.  (Ind.)  175. 

So  an  appeal  will  lie  from  an  order 
quashing  a  writ  of  capias  ad  respondent 
dum.  Cole  v,  Peniwell,  5  Blackf. 
(Ind.)  175. 

])efl]|ltioii.>^A  final  judgment  in- 
cludes definitive  decrees  and  orders  in 
the  nature  of  judgment.  In  re  Road 
in  Salem  Tp.,  103  Pa.  St.  250;  Belt  ». 
Davis,  I  Cal.  137;  Clason  v.  Shot  well, 
12  Johns,  (N.  Y.)  31. 

It  is  not  necessary  that  the  decision 
be  technically  a  judgment  or  that  the 
proceedings  be  capable  of  enrolment 
so  as  to  constitute  a  technical  record. 
Clason  V,  Shotwell,   12  Johns.  (N.  Y.) 

31. 
Action  of  HniianM, — An  order  for  the 

removal  of   a  nuisance  entered  ,on  a 

verdict  of  guilty  on  trial  for  nuisance 

is  in  effect  a  final  judgment.     Crippen 

V,  People,  8  Mich.  117. 

Action  to  Qidet  Title, — A  judgment 

that  defendant  bring  suit  or  be  forever 


barred  in  an  action  to  quiet  title,  is  final. 
Bredell  v,  Alexander,  8  Mo.  App.  no. 

Aotion  to  Review  a  Judgment. — ^A 
judgment  in  an  action  to  review  a 
judgment  either  granting  or  refusing  a 
review  is  a  final  judgment.  Brown  v. 
Keyser,  53  Ind.  85. 

Writ  of  Poseeeiion. — An  appeal  may 
be  prosecuted  by  the  tenant  from  a 
writ  of  possession  issued  against  him 
at  the  instance  of  a  purchaser  at  sale 
under  foreclosure.  Creighton  v.  Plan- 
ters', etc.,  Bank,  3  Ala.  156. 

In  Misdemeanor  Jadgment. — A  misde- 
meanor judgment  imposing  a  fine  is 
final  although  it  fails  to  order  issuance 
of  execution,  since  it  can  be  enforced 
by  capias  pro  fine  or  by  execution,  or 
by  both.  Ex  p,  Dickerson,  30  Tex. 
App.  448;  Terry  v.  State,  30  Tex.  App. 
408. 

Minor. — A  judgment  in  favor  of  a 
minor,  although  without  in  express 
terms  mentioning  or  disposing  of  the 
next  friend,  is  final  for  purposes  of  ap- 
peal. Texas  Cent.  R.  Co.  v.  Stuart, 
I  Tex.  Civ.  App.  642:  Galveston  City 
R.  Co.  V,  Hewitt,  67  Tex,  473;  Galves- 
ton Oil  Co.  V.  Thompson,  76  Tex.  235; 
Island  City  Sav.  Bank  v,  Wales,  3  Tex. 
App.  (Civ.  Cas.)244. 

Set-off. — A  judgment  directing  that 
plaintiff  recover  a  certain  sum,  without 
costs,  and  defendants  a  like  sum,  and 
that  they  be  set  off  against  each  other, 
is  appealable.  Howland  v.  Coffin,  47 
Barb.  (N.  Y.)653. 

Audita  Qnerala. — An  appeal  lies  to  a 
judgment  upon  a  writ  of  audita  que^ 
rala,  Gordonier  v,  Billings,  77  Pa.  St. 
502. 

.  Jadgment  on  Writ  of  Error. — A  judg- 
ment on.  a  writ  of  error  or  motion  in 
error  is  a  final  judgment.  Finch  v, 
Ives,  24  Conn.  390. 

Order  Bescinding  an  Appeal. -r An  ap« 
peal  may  be  taken  from  an  order  re- 
scinding an  appeal  as  improvidently 
granted.  State  v.  Judge,  3a  La.  Ann. 
814. 

In  Condemnation  Proeeedingi.— A  judg' 
ment   setting    aside    an  award  of   a 
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c.  Universality  of  the  Rule— Probate  Matters.— The 

rule  that  an  appeal  can  only  be  prosecuted  from  a  final  judg- 
ment applies  to  all  tribunals  from  whose  action  an  appeal  lies, 
except  as  otherwise  provided  by  statute.  Thus  appeals  from 
probate  courts  must  be  from  such  sentence,  order,  or  decree  as 
constitutes  a  final  disposition  of  the  subject-matter.^ 

shcrifTs  jury  allowing  damages  for  lay-  Oonstnutiom    of   ttotnto. — A  statute 

ing  out  a  town  way  is  a  judgment  allowing  an  appeal  to  be  taken  from 

"  founded  on  matters  of  law  apparent  **  any  order,  decision,  or  decree  "  of  a 

on  the  record/'  within  a  statute  allow-  probate  court  has  been  held   to  em- 

ing  appeals    from  such.     Parker    v,  brace  only  final  orders,  decisions,  or 

Framingham,  8  Met.  (Mass.)  260.  decrees.     Aultman  v.  Seiberling  Co.» 

Or  a  judgment  entered   on  the  ver-  31  Ohio  St.  201. 

diet  of  a  jury  revising  the  determina-  Befsial  to  Proceed. — ^Where  the  pro- 

tion  of  a  city  council  assessing  land  bate  court  declines  to  proceed  with  the 

damages  for  a  highway.     Valentine  v.  administration  of  an  estate  the  remedy 

Boston,  20  Pick.  (Mass.)  201;  Lanes-  is  by  mandamus,  not  appeal.     Ex  /. 

borough  V.  Berkshire  County,  22  Pick.  Jones,  i  Ala.  15;  Shadden  v.  Sterling, 

(Mass.)  278;  Patton  v,  Springfield,  99  23  Ala.  518;  Brennan  v.  Harris,  20  Ala. 

Mass.  627.  185. 

Texas. — Article  2200  of   Rev.  Stat.  ProTiate    Court    "b^aw^— Probate    of 

Texas,  which  allows  an  appeal  from  WilL — The  decision  of    the   probate 

"  any  decision,  order,  decree,  or  judg-  court  admitting  or  rejecting  a  will  of- 

ment  of  the  county  court,"  applies  to  fered  for  probate  is  a  final  appealable 

such  orders,  decisions,  and  judgments  order  or  decree.     Ormsby  v.   Webb, 

as,  at  the  end  of  a  term,  would  be  held  134  U.   S.   47;    In  re  Penniman,    20 

conclusive  as  adjudicative  of  some  con-  Minn.  245;  Preston  v.  Fidelity  Trust, 

troverted  question  of  right,  unless  set  etc.,  Co.  (Ky.,  1893),  22  S.  W.  Rep.  319; 

aside  by  an  appellate  or  revisory  pro-  or  an  order  refusing  to  allow  a  cer- 

ceeding,  Lehman  v.  Gajusky,  75  Tex.  tified  copy  of  a  will  probated  in  an- 

566;  or  an  order  rejecting  an  account  other  state  to  be  filed  and  recorded, 

of  an  administrator  and  directing  him  Williams  v.  Saunders,  5  Coldw.  (Tenn.) 

to   file   a   report  on   a  stated   basis,  82. 

Davenport  v.  Hervay,  30  Tex.  325;  or  Issue  on  the  Faets. — The  action  of   a 

an  order  sustaining  exceptions  to  a  probate  court  in  directing  an  issue  on 

guardian's  report  and  ordering  him  to  the  facts  affecting  the  probation  of  a 

file  a  new  report,  Malbert  v.  Alford,  will  is  not  final  or  appealable.    In  re 

82  Tex.  297.  Hooper's   Estate,     152     Pa.    St.    105; 

Vorth  CaroUna. — In  special  proceed-  Schwilke's  Appeal,  100  Pa.  St.    631; 

ings  raising  issues  of  fact  commenced  McCarter's   Appeal,   78   Pa.   St.   401; 

before  the  clerk,  no  judgment  can  be  Robinson's  Estate,  11  Phila.  (Pa.)  37. 

rendered,  but  the  case  must  be  trans-  But  its  refusal  to  so  direct  where  a 

ferred  to  the  court  for  trial.     It  is  only  matter  of  statutory  right,  isappealable, 

on  questions   of  law  where  the  clerk  but  not  otherwise.   Schwilke's  Appeal, 

must  give  judgment  that  an  appeal  can  100  Pa.  St.  628;  Thompson's  Appeal^ 

be  taken.     Powell  v.  Morisey,  98   N.  103  Pa.  St.  603. 

Car.  426.  New  York. — An  order  denying  a  mo- 

1.  Adams  v.   Adams,    21    Vt.    162;  tion  to  dismiss  a  petition  to  revoke  the 

Kimball  v,  Kimball,  19  Vt.  579;  French  probate  of  a  will  is  not  appealable  to 

V.  Winsor,    24    Vt.    402;     Hodges    v.  the    general    term    of    the     supreme 

Thacher,  23   Vt.  445;  Regan  v.  Stone,  court.     Matter  of  Phalen,  51  Hun  (N. 

4  Smed.  &  M.  (Miss.)  691;  Prewett  v.  Y.)  208. 

Crump,  23  Miss.  574;  Cowden  v.  Do-  Contlunanee. — ^A  decree  continuing  a 

bynes,  24  Miss.  486;  Morris  r.  Morris,  cause  contesting  the  probate  of  a  will 

27  Miss.  370;  Ricard  v.  Smith,  37  Miss,  for    further    proof    is    unappealable. 

644;  Wiggle   %,  Owen.  43  Miss.   158;  Morris  v,  Morris,  27  Miss.  370. 

Henry  v.  McKerlie,  78  Mo.  416;   Mc-  Orders  Affeeting  Letters  of  Adminiftnu 

Vey  V.  McVey,  51  Mo.  406;  Jackson  v.  tion. — An  order  granting  or  revoking 

Magruder,  51  Mo.  55;  Tutt  v,  Boyer,  letters  testamentary  is  a  final  decree, 

51  Mo.  425.  Schwilke's  Appeal,  100  Pa.   St.  631; 

56 


AffPMUUe  Jvdgmeati                   APPEALS.  and  (Mm. 

d.  In  Insolvency  Proceedings. — Under  statutes  formulating 

Miller's   Appeal,  32  Neb.  480;   In  re  Ordinarily  'no  appeal  can  be  taken 

Davis'  Estate,  11   Mont.   196;    In  re  from  the  annual  settlement  of  a  guard* 

Bellows*  Estate,    60    Vt.   224;    In  re  ian's  or  executor's  account,  since  it 

Shaw's  Estate,  81  Me.  207;  In  re  Heldt's  binds  nobody.  State  v.  Hoster,  61  Mo. 

£sute,98  Cal.  553;  /nr^Harland's  Es-  544;  or  from  an  order  setting  aside  an 

tate,  64  Cal.  379;  or  an  order  refusing  order  allowing  an   executor's  annual 

to  revoke  letters  of  administration,  account,  Dunne's  Estate,  53  Cal.  631. 

Owens  V,    Link,  48    Mo.    App.    534;  No  appeal  lies  from  an  order  disal- 

Clemens  v.  Walker,  40  Ala.    189;    or  lowing  an  executor's  account  because 

imposing  conditions  in  allowing  letters  an  executor  has  not  charged  himself 

of  administration  to  issue.  In   re  Pic-  with  a  certain  amount,  but  not  ascer- 

quet,  5  Pick.  (Mass.)  65.  taining  the  amount.     Cook  v.  Horton, 

Miifoiiri. — No    appeal    lies  in   Mis-  129  Mass.  527. 

souri  from  an  order  of   the  probate  And  a  decree  upon  an  account  taken 

court   appointing    an    administrator,  against  an  administrator  upon  appli- 

State  V.  Fowler  (Mo.,  1891),  18  S.  W.  cation  of  a  creditor  without  citing  next 

Rep.  968.  of  kin  is  not  final.     Bronson  v.  Ward, 

Distribution. — An  order  of  a  district  3  Paige  (N.  Y.)  189;  Stone  v,  Morgan, 
court  in  a  probate  proceeding  distrib-  10  Paige  (N.  Y.)  615;  Guild  v.  Peck, 
uting  an  estate  is  a  final  appealable  iz  Paige  (N.  Y.)475. 
judgment.  In  re  McFarland's  Estate,  Interlocutory  orders  settling  the  ac- 
10  Mont.  445;  or  an  order  for  the  dis-  count  of  an  administrator,  but  not  dis- 
tribution of  all  the  personalty  of  an  charging  him  from  his  trust,  are  not 
estate,  Ex  p,  Harrison,  7  Ala.  736;  appealable.  In  re  Rose,  80  Cal.  170; 
Andrews  v.  Hall,  15  Ala.  85;  or  de-  McCrea  v,  Haraszthy,  51  Cal.  147; 
cree  confirming  a  commissioner's  re-  Runyon's  Estate,  53  Cal.  196;  Dunne's 
port  dividing  personalty  under  a  Estate,  53  Cal.  631. 
will.  May  v.  May,  28  Ala.  141;  or  an  An  order  sustaining  objections  to 
order  refusing  to  distribute  money  in  an  executor's  or  administrator's  ac- 
the  hands  of  an  executor,  Bellinger  count  is  appealable.  In  re  Dewar's 
V.  Ingalls,  21  Oregon  193.  Estate,  10  Mont.  422. 

Payment  into  Court.  —  A   judgment  A  decree  on  a  final  account  of  an  ad- 

against  an  administrator  for  a  sum  of  ministrator  allowing  certain  items  and 

money  directing   him  to  pay  it  into  disallowing  others,  and  awarding  the 

court  to  await  the  further  order  of  the  payment  of  certain  sums  in  partial  dis- 

court  and  distribution   according  to  tribution  is  final  and  appealable,  al- 

iaw,  is  final.     Gray  v.  Cook,  24  How.  though  it  continues  the  final  account. 

Pr.    (N.  Y.    Super.    Ct.)     432;    New  McDonald  v.  McDonald,  68  Miss.  689. 

York  Produce  Bank  v.  Morton,  42  N.  A  decree  or  order  compelling  an  ex- 

Y.  Super.  Ct.  476;  Whitaker  v.  Spark-  ecutor  or  administrator  to  file  a  final 

man,  30  Fla.  377.  account    is    appealable,    Bellinger  v. 

Partial  Distribution. —  But  no  appeal  Ingalls,   21   Oregon  193;     French    v. 

lies  in  favor  of  a  personal  representa-  Winsor,  24  Vt.  402;   or  dismissing  a 

tive  from  a.  decree  of  partial  distribu-  petition  to  compel  a  settlement  of  a  de- 

tion  unless    by  statute.     Johnston  v,  cedent's  estate  by  an  administrator. 

Fort,  30  Ala.  78;  McAllisters.  Thomp-  Howard  v.  Howard,  26  Ala.  682. 

son,  32  Ala.  497;  Harrison  r.  Meadors,  Claijns  against  Estate. — The  refusal 

41  Ala.  274.    See  Alabama  Rev.  Code,  to  appoint  commissioners  to  examine 

sec.  2246.  the    claims    of    decedent's    creditors 

Aeoonnting. — A  judgment  or  decree  against  his  insolvent  estate  is  final 

rendered  upon  the  annual  or  partial  and  appealable.     Bucknam  v.  Phelps, 

settlement  of  an  executor's  or  adminis-  6  Mass.  448. 

trator's  account  is  final  where  execu-  SoooTory  of  Property. — An  order  in  an 
tion  may  issue  thereon.  Lehman  v,  action  for  the  recovery  of  property  by 
Robertson,  84  Ala.  490;  Savage  v,  an  heir,  determining  that  a  defendant 
Benham,  11  Ala.  49;  Harrison  v,  Mea-  has  property  of  the  estate,  and  order- 
dors,  41  Ala.  274;  Thompson  r/.  Hunt,  ing  an  administrator  to  sue  for  its  re- 
22  Ala.  517;  In  re  Couts'  Estate,  87  covery,  is  interlocutory  and  unappeal- 
Cal.  480;  Cook  V.  Horton,  129  Mass.  able.  In  re  Pyles'  Estate,  82  Iowa  144; 
527.  and  an  investigation  and  computation 
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proceedings  in  the  settlement  of  insolvents*  estates  appeals  <:an 

only  o£  a  claim  against  an  estate,  tor  to  mortgage  the  lands  of  an  estate 
Philips  27.  Ward,  51  Mo.  295;  Cohen  is  an  order  directing  the  conveyance 
V.  Atkins,  73  Mo.  163;  or  reviewing  a  of  real  estate  within  §  963,  Code  Civ. 
commission  of  claims  on  an  estate,  Pro.,  allowing  an  appeal  from  a  judg- 
Timothy  v.  Farr,  42  Vt.  43;  or  an  or-  ment  or  order  against  or  in  favor 
der  striking  off  the  withdrawal  of  a  of  directing  the  partition  sale  or  con- 
claim  against  an  estate,  Catterson's  veyance  of  real  property.  McConneli 
Appeal,  100  Pa.  St.  11.  v.  Colusa  County  Ct.,  74  Cal.  217. 

California. — An  order  denying  a  mo-  An  order  of  the  probate  court  au- 

tion  to  vacate  an  order  denying  a  pe-  thorizing   an    executor   to    mortgage 

tition  of  an  executor  for  allowance  of  property  of  the  estate  is  appealable 

compensation  for  extraordinary  ser-  under   §    963,    Code    Civ.    Pro.    Cal., 

vices  is  not  appealable.  In  re  Walker-  granting  appeals   from  an  order  di- 

ly's  Estate,  94  Cal.  352;  since  appeals  recting  a  conveyance  of  real  property, 

in  probate  matters  can  be  taken  only  McConneli  v,  Colusa  County  Ct.,  74 

from  judgments  or  orders  embraced  Cal.  217. 

within  sub.  3,  §  963,  Code  Civ.  Pro.  An   applicant   for  the  appointment 

Cal., /pf  r^  Walkerly's  Estate,  94  Cal.  of    executrix    may    appeal    from    an 

352;  Calahan's  Estate,  60  Cal.  232;  In  order  denying  her  motion  for  a  new 

re  Dean's  Estate,  62  Cal.  613:  In  re  trial  when  found  incompetent  on  the 

Moore's    Estate,    86    Cal.    58;    In  re  former  trial.    In  re  Banquier's  Estate, 

Wiard's  Estate,  83  Cal.  619.  88    Cal.    313;    In  re    Moore's   Estate 

In  Ohm  z/.  Judge, 82  Cal. i6o,it is  said,  (Cal.,  1891),  26  Pac.  Rep.  787. 

"The  constitutional  expression   that  Bale  by  Executor. — An  order  confirm- 

appeals  lie  '  in  all  such  probate  mat*  ing  a  sale  made  by  an  executor  under 

ters  as  may  be  provided  by  law,'  ex-  a   power  contained   in   a   will  is   ap- 

cludes  appeals  in  probate  matters  not  pealable  under  Code   Civ.  Pro.  Cal., 

provided  for  by  law."  §  963,   allowing  an   appeal    from    an 

Administration.  —  No    appeal    lies,  order  against  or  in  favor  of  directing 

therefore,    from  an  order  denying  a  a  conveyance  of  real  property.     In  re 

petition  for  the  revocation  of  letters  Pearson's  Estate,  98  Cal.  603. 

of  administration,  Montgomery's  Es-  Homestead. — An  order  or  decree  con- 

tate,  55  Cal.  210;  or  orders  appointing  firming  the  report  of  commissioners  to 

or  refusing  to  appoint  special  admin-  set  out  a  homestead  is  a  final  appeal- 

istrators,    Montgomery's     Estate,    55  able  order.     Byram  v.  Byram,  27  Vt. 

Cal.   210;  Ohm  v.  Judge,  82  Cal.  160;  295;  True  v,  Morrill,  28  Vt.  672. 

since  not  included  within  sub.  3,  art.  Xansae. — No   appeal    can   be   taken 

963,  Code  Civ.  Pro.,  which  provides  from    the    action    of     the    board    of 

for  appeals  only  from  orders  granting,  county  commissioners   on   the   appli- 

refusing,  or  revoking  such  letters.  cation   of  a  probate   judge  for  addi- 

Claims. — An  appeal  will  lie  from  a  tional  fees.     Linton  v.  Linn  County, 

refusal   of   a   probate  court  to  allow  7  Kan.  79. 

claims    against    estate.      Corning    v»  Security.— An  order  commanding  an 

Ryan,  3  Colo.  525.  administrator  to  show  cause  why  he 

An  order  dismissing  a  petition  to  should  not  be  required  to  furnish  ad- 
compel  an  executor  to  refund  mon-  ditional  security  is  appealable.  Dene- 
eys  paid  in  purchase  of  lands  sold  gre  v.  Bayhi,  35  La.  Ann.  255. 
by  the  executor  under  the  will  is  not  An  order  of  the  court  requiring  an 
a  decree  rejecting  a  debt  or  claim  executor  to  give  a  bond  when  ex- 
against  an  estate,  within  Cal.  Code  pressly  relieved  by  the  will  is  appeal- 
Civ.  Pro.  §  963,  authorizing  an  appeal  able.  Williams  v.  Pointer,  3  Lea 
from  such  decrees.  In  re  Williams'  (Tenn*)  366. 
Estate  (Cal.,  1893),  32  Pac.  Rep.  241.  Order  of  Sale: — An  appeal  does   not 

Attorney's  Fees. — An  order  directing  lie  from  an  order  of  sale  made  by  a 

an  administrator  to  pay  an  attorney's  probate  court.      Robinson  v.  Glancy, 

fees  for  service  to  an  estate  is  appeal-  69  Pa.  St.  89. 

able  as  a  final  order  allowing  a  claim  The  appeal  should   be   taken  from 

against  the  estate.      Stuttmeister  v.  the   order  confirming   or  refusing   to 

San  Francisco,  72  Cal.  487.  confirm  the  sale.    Robinson  v.  Glancy, 

But  an  order  authorizing  an  execu-  69  Pa.  St.  89;  Snodgrass's  Appeal,  96 
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be  prosecuted  only  from  final  decisions  unless  statutory  provision 
is  made  for  interlocutory  appeals.* 

Pa.  St.  420;  Ferree  v.  Com.,  8  S.  &  R.  on  an  administrator's  bond  is  interloc- 

(Pa.)  312;  Gesell's  Appeal,  84  Pa.  St.  utory,  In  re  Jones,  8  Pick.  (Mass.)  121; 

23S.  but   an   order  refusing  leave   to  sue 

Sale. — A  probate  court  decree  re-  thereon  is  appealable,  Richardson  v. 
fusing  to  grant  the  application  of  an  Oakman,  15  Gray  (Mass.)  57;  Rich- 
administrator  to  be  empowered  to  sell  ardson  v,  Hazelton,  loi  Mass.  108; 
lands  to  pay  debts  of  the  estate  is  Bennett  v.  Woodman,  116  Mass.  518; 
final.  Spence  v,  Parker,  57  Ala.  196;  Robbins  v.  Hay  ward,  16  Mass.  526. 
Furgusoa  v.  Carson,  13  Mo.  App.  29.  Homestaad. — An  order  adjudicating 

Beopening  Beoree. — The  denial  of  a  the    estate  of    a  surviving    husband 

petition  that  the  probate  court  reopen  or  wife  in  a  homestead  is  appealable, 

and  revise  its  decree  upon  an  account-  Mintzer  v.   St.    Paul    Trust    Co.,  45 

ing,  s«  as  to  charge  an  administrator  Minn.  323. 

with  assets  not  mentioned  therein,  is  Partnership. — A  decree  of  a  probate 

appealable.     Adams  v,  Adams,  21  Vt.  court  on    the    annual    settlement  of 

162;  Smith  V.  Rix,  9  Vt.  240.  accounts   by  a   surviving  partner   is 

Guardians. — An  order  appointing  a  not  appealable.     Barnes  v.  Rees,  43 

guardian  of  a  child  is  discretionary  Mo.  App.  295. 

and  unappealable.   Ramsay  v,  Thomp-  Montana. — Under  Mont.  Code  Civ. 

son,  71  Md.  315;  Compton   v,  Comp-  Pro.,  §  421,  an  appeal  may  be  taken 

ton,  2    Gill    (Md.)    241;    Johnson  v.  from  an  order  of  the  probate  court 

Brannaman,  10  Md.  495;  Gray's  Ap-  granting  or  refusing  a  change  of  the 

peal,  96  Pa.  St.  243;  Adams  v.  Specht,  place  of  trial  of  probate  of  will.     In 

40  Kan.    387.      So    an    order  setting  re  Davis'  Estate,  11  Mont.  i. 

aside  a  previous  order  discharging  a  1.    In    re    Goldsmith's    Estate,    12 

guardian  is  not  appealable.     Lehman  Oregon  414;    Mitchell  v.    Powers,   16 

V.  Gajusky,  75  Tex.  566.  Oregon  490;    Louisville   Mfg.   Co.  v, 

kn  order  of  a  probate  court  which  Brown  (Ala.,   1893),  13  So.   Rep.   15; 

requires  a  guardian  to  pay  over  the  State  v,  Ellis,  40  La.  Ann.  818;  Detroit 

amount  of  a  judgment  as  garnishee  in  First  Nat.  Bank  v»  Barnum  Wire,  etc., 

a  suit  against  his  ward  is  final  and  ap-  Works,  58  Mich.  315. 

pealable.      Coffin    v.    Eisiminger,   75  Interlocutory  orders  in   insolvency 

Iowa  30.  of  a  purely  administrative  characterare 

Or   settling    a    guardian's  account  not  appealable  as  invading  the  merits 

and  fixing  an  amount  due  the  estate  or  affecting  a  substantial  right.    Brown 

from  him.     Farrar  v.  Parker,  3  Allen  v.  Minnesota  Thresher  Mfg.  Co.,  44 

(Mass.)  556.  Minn.  322. 

An  appeal  lies   from  an  order  ap-  Aoeonnting. — So  no  appeal  lies  from 

pointing    a    guardian    to    an    idiot,  an  order  requiring  an  assignee  for  the 

Shumway    v,    Shumway,   2  Vt.   339;  benefit  of  creditors  to  render  an  ac- 

Sensemans'   Appeal,    21    Pa.  St.  331;  count  of  the  estate  of  the  insolvent, 

but  not    from    an  order   refusing   to  Rosenthal  v.  Levy,  73  Cal.  9. 

appoint,  Nimblet  v.   Chaffee,   24  Vt.  Petition. — Or  refusing    to    grant  a 

628;  or  removing  or  discharging  the  petition    for  a  meeting  of  creditors, 

committee  of    a  lunatic.  Dean's   Ap-  Harper?^.  Creditors,  3  Martin  (La.)  322. 

peal,  90  Pa.  St.  106;  Black's  Case,  18  Syndic. — Or  rejecting  the  claims  of 

Pa.  St.  434;  Matter  of  Griffin,  5  Abb.  appellant  to  be  recognized  as  a  syndic 

Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  96.  under  the  proceedings  of  a  creditor's 

An  order  denying   a  motion  of  a  meeting.     Lesseps  v.  Creditors,  7  La. 

ward  to  terminate  a  guardianship  is  Ann.  624. 

discretionary  and  unappealable.  Hiett  Or  requiring  a  syndic  to  pay  over 

V.  Nebergall  (Ohio,  1888),   17   N.   E.  money  to  assignees  of  a  creditor  claim- 

Rep.  558.  ing    it.     Williamson    v.   Creditors,   5 

Afusouri. — An  order  of   a  probate  Martin  (La.)  618. 

court  revoking  the  appointment  of  a  A  suspensive  appeal  cannot  be  taken 

guardian  for  a  minor  is  appealable  as  from  a  judgment  or  decree  appointing 

a  final    appealable  order.      State    v.  a  provisional  syndic  in  an  insolvency 

Allen,  92  Mo.  20.  proceeding.   States.  Ellis, 40  La.  Ann» 

Suit  on  Bond; — Authorizing  an  action  818. 
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/.  Statutory  Provisions.— But  where  a  statute  allows  an  ap- 
peal from  "  all  decisions  "  or  "  any  decision  "  of  a  tribunal,  it  is- 
not  limited  to  final  decisions.^ 

Verifleatioa. — Or  requiring  an  invol-  pealable.     Duflf  r.  Carrier,   55  Fcd^ 

cntary  insolvent  to  verify  his  schedule  Rep.  433. 

and  inventory.     In  re  Abbott,  74  Cal.  An  order  denying  a  creditor's  claim. 

381*  to  a  share  in  the  proceeds  of  an  in* 

Commisiiontrs. — Or  appointing  com-  solvent  estate  is  final  and  appealable 

missioners    of    an    insolvent    estate,  as  to  him.    In  re  Frasch,  5  Wash.  344; 

Putney.  V.   Fletcher,   140   Mass.   596;  State  v.  Jefferson  County  Ct.,  3  Wash. 

Greenwood  v.  McGilvray,  120  Mass.  696. 

5 z 6-  IniolTent  Bank.— An  order  of  the  gen- 

Clalntant. — Or  recognizing  a  claim-  eral  term  affirming  a  special  term  order 
ant  against  an  insolvent  estate  as  a  apportioning  the  debts  of  an  insolvent 
creditor.  Pavagean  v.  Creditors,  13  bank  among  its  stockholders  is  ap- 
La.  354*  Or  overruling  exceptions  to  pealable  to  court  of  appeals.  Matter 
the  right  of  a  creditor  to  oppose  pro-  of  Hollister  Bank,  23  N.  Y.  508. 
ceedings  in  insolvency.  Garcia  v.  Order  of  Payment. — An  order  of  the- 
Creditors,  9  La.  94.  probate  court  requiring  an  assignee- 
Sale. — Refusing  to  confirm  or  setting  for  the  benefit  of  creditors  to  pay  lien, 
aside  a  sale  made  by  assignees  for  creditors  is  appealable.  Sayler  v.. 
benefit  of  creditors.  Aultman  v.  Sei-  Simpson  (Ohio,  1887),  12  N.  £.  Rep. 
berling  Co.,  31  Ohio  St.  201.  181. 

Sequestration. — An  order  permitting  Sutjeetion  of  Assets. — A  final  decree 

a  party  to  bond  sequestered  property  in  chancery  in  favor  of  a  judgment 

is  appealable,  State  v.  Judge,  35  La.  creditor     subjecting     assets    fraudu- 

Ann.  515;  Taylor  v,  Penrose,  12  La.  lently    transferred    by   his    deceased. 

137;    Comstock   V,  Paie,   15  La.  481;  debtor      whose      estate      has      been 

but  not  an  order  permitting  a  debtor  declared  insolvent  and  against  which 

to  release    seized   property  on  bond  the  decree  is  ordered  filed,  is  appeal- 

unless  irreparable    injury  is  shown,  able.    Coffey  v,  Norwood,  81  Ala.  512. 

State  V.  Judge,  37  La.  Ann.  846.  Asoertaining   Shares.  —  A    judgment 

An  appeal  lies  from  an  order  setting  of  the  probate  court  in  favor  of  each, 
aside  or  refusing  to  set  aside  a  writ  of  creditor  for  his  pro-rata  share  of  the 
sequestration.  Gosset  r.  Cashell,  14  moneys  then  in  the  hands  of  the  ad- 
La.  245;  State  V,  Lewis,  9  Martin  (La.)  ministrator  of  an  insolvent  decedent's- 
301;  Van  Winckle  v*  Flecheauz,  12  estate  and  authorizing  executions  to- 
La.  148.  issue  thereon,  is  final,  since  it  fixes  the- 

Eleotioii  of  Aisigneo.  —  The   remedy  rights  of  the  parties.    Lehman  v.  Rob- 
where  a  judge  in  insolvency  refuses  ertson,  84  Ala.  490. 
to  ratify  the  election  of  an  assignee  by  Bemoving    Aisigneo. — ^An    order   re- 
creditors  is  by  bill  in  equity,  not  ap-  moving  an  assignee  and  directing  the 
peal.      Twichell  v.    Blaney,   75    Me.  transference  of   assets  in    his   hands- 
577.  is  final  and  appealable.     State  v.  Fields 

Dividend. — Where  a  final  order  has  37  Mo.  App.  83. 

determined  a  claim,  a  subsequent  or-  Louisiana. — A  judgment  denying   a. 

der  allowing  an  additional  dividend  is  provisional  syndic  the  right  to  render 

not  a  final  appealable  order.     Crise  v,  his  account  through  the  court  to  a  de- 

Lanahan  (Md.,    1887),    11   Atl.   Rep.  finitive   syndic,  Wood    v.    Creditors, 

842.  35  La*  Ann.  257;  or  dismissing  the  ac- 

notion  to  Dismiss. — An  order  deny-  count  of  a  syndic  and  refusing  to  hear 
ing  a  motion  to  dismiss   insolvency  proofs  of  its  correctness,  is    appeals- 
proceedings  made  by  a  creditor  of  the  able.     Hinckley's  Succession,   30  La. 
insolvent  after  the  adjudication  of  in-  Ann.  1083. 

solvency    is    not    appealable.     In  re  1.  Smith   v.  Scearce,   34  Ind.    285;, 

Wierbitzky,  96  Cal.  310.  Crossley  i/.  O'Brien,  24  Ind.  325;  Houk. 

Allowing  Claims. — An  order  of  a  dis-  v,   Barthold,   73   Ind.   21;  Vermillioa 

trict  court  allowing   the  claim  of  a  County  v.  Potts,  10  Ind.  286. 

creditor  of  a  bankrupt  and  ordering  Thus  under  such   a  statute   a  pe— 

that  a  claim  be  paid  thereon   is  ap-  titioner  in  proceedings  to  open  a  high- 
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/.  Dismissal  of  Appeal. — Since  appellate  courts  can  (unless 
authorized  by  statute)  consider  only  appeals  from  final  judgments 
transferring  the  entire  cause/  an  appeal  taken  from  an  interlocu* 
tory  matter  or  some  judgment,  order,  or  decree  not  within  the 
provisions  of  the  statute  allowing  appeals,  confers  no  jurisdiction.* 
As  the  appellate  power  extends  to  matters  of  record  only,'  the 
transcript  or  abstract  on  appeal  must  show  that  the  cause  has 
been  finally  disposed  of  below,  or  it  will  be  dismissed  on  motion 
and  with  costs  to  the  appellee.^  Since  the  objection  goes  to  the 
jurisdiction  of  the  appellate  court,  it  may  be  made  at  any  time 
during  the  progress  of  the  cause  therein,*  A  joinder  in  error 
does  not  constitute  a  waiver  of  the  objection,  as  consent,  express 
or  implied,  cannot  confer  jurisdiction  of  the  subject-matter.* 

g.  Entry  of  Judgments. — ^A  mere  opinion  of  the  court  is  not 

way  may  appeal  from  an  order  of  7  Ind.  345;  Miller  v.  State,  8  Ind. 
the  commissioners  refusing  to  pay  325;  Reese  v.  State,  8  Ind.  416; 
damages  assessed  out  of  the  county  Reese  v.  Beck.  9  Ind.  238;  Stark- 
treasury.  Smith  V,  Scearce,  34  Ind.  weather  v.  Hawes,  10  Wis.  126;  Moore 
285.  V.  Cord,  13  Wis.  413;  Eaton  v,  Gillett, 

1.  Bush  tr.  State  (Miss.,  1889),  6  So.  16    Wis.    546;    Shannon  v,   Scott,  40 

Rep.  647;  Rogers  v.  M*Daniel,  3  How.  Iowa  629;  Jones  v»  Givens,  77   Iowa 

<Miss.),  172;  Byrne  v.  Jefifries,  38 Miss.  173;  Racine,  etc.,  R.  Co.  v.  Farmers'  L. 

533;   Bennett    v.    Clemence,  3  Allen  &  T.  Co.,  70  111.  250;  Snyder  v.  Sum- 

<Mass.),  431:  Riley  v.  Farnsworth,  116  mers,  i  Lea  (Tenn.)  482;  Stainland  v^ 

Mass.  223:  Hogan  v.  Ward,  117  Mass.  Ogle,  3   Dowl.  99;  Lee  v.    Black,  27 

^7;   Elliot  V.   Elliot,   133  Mass.    555;  Ark.  336. 

Baker  v.  White,  92  U.  S.  17;  Rice  v.  8.  Fraser  v.  Livingston,  i  Fla.  440. 

Sanger,  144  U.  S.  197;   Brown  v.  Bax-  See  Record  on  Appeal,  infra, 

ter,  146  U.S.  619;  Champ  V.  Kendrick,  4.  Baker  .  v.   White,  92   U.S.   176; 

130  Ind.  546;  Wingo  v.  State,  99  Ind.  Rice  v.  Sawyer,  144  U.  S.  197;  Brown 

343;  Mlgnon  V,  Brinson,  74  Tex.  18;  v,  Baxter,  146  U.  S.  619;  Champ  v. 

Piedmont  Mfg.  Co.  v.  Buxton,  105  N.  Kendrick,    130    Ind.    546  ;     Crull    v. 

Car.  74;  Inebriates'  Home  v.  Kaplan,  Keener,  17  111.  246;  Wood  side  z^.  Wood- 

84  Cal.  486.  side,  21  111.  208;  Lee  v.  Black,  27  Ark. 

Term. — But  where  a  final  judgment  336;  Sedgwick  v.  Dawkins,  17  Fla.  556^; 

is  rendered,  an  appeal  may  be  imme-  Snyder  v.  Summers,   i    Lea  (Tenn.) 

diately  prosecuted  before  thetermina-  482;  Farrel  v.  State,  7  Ind.  345;  Bush 

tion  of  the  term.     Byrne  v,  Jeffries,  38  v.  State  (Miss.,  1889),  6  So.  Rep.  647; 

Miss.  533.  Hogan  v.  Ward,  117  Mass.  67;  Jones 

8.  Ho  Power  to  Bomand. — Where  no  v.  Givens,   77  Iowa  173;   Mignon  v. 

finaljudgment  has  been  entered  below,  Brinson,  74  Tex.  18;  Starkweathers, 

the  cause  cannot    be    remanded   for  Hawes,  10  Wis.  126;    Piedmont  Mfg. 

final  judgment.     The  appellate  court  Co.  v,   Buxton,  105  N.  Car.  74;  Ine- 

has  power  only  to  dismiss  the  case,  briates'    Home    v.    Kaplan,   84    Cal. 

Dooley  v.  State,   33   Tex.  712;    Cal-  486. 

Tin  9.  State,  23  Tex.  577;  Dorman  v.  5.  Sedgwick    v.   Dawkins,    17   Fla. 

Ritzwallee,   14  Fla.  44;   Anderson  v.  556. 

Oainesville  Presbyterian   Church,  13  6.  Crull «^.  Keener,  17  111.  246;  Wood- 

Fla.  592;    Dawkins  v,  Carrol,  $  Fla.  side  v,  Woodside,  21  111.  208. 

407;  Gates  V.  Hayner,   22  Fla.   325;  .     Consent. — As  consent  of  parties  can* 

Lynoan    v.    Alexander,    9    Fla.    489;  not    confer    jurisdiction    of    subject* 

Watson  9.  Savell,  9  Fla.  506;  McKin-  matter,  an  appeal  cannot  be  taken  by 

non  V,  McCollum,  6  Fla.  376;  Sedg-  agreement  of  parties  before  a  final 

wick  V.  Dawkins,  17  Fla.  556;  Coons  judgment  has  been  rendered.  Shro3'er 

T.  Harllee,  17  Fla.  484;  St.  Augustine  v,  Lawrence,  9  Ind.  322.    See  Dismissal 

v,  Usina,  16  Fla.  829;  Farrel  v.  State,  of  Appeal ,  infra. 
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an  appealable  judgment  or  decree,^  or  the  mere  announcement  of  a 
decree.*  Statutes  allowing  an  appeal  contemplate  a  formal  and 
permanent  entry  of  the  judgment  order  or  decree  appealed  from,* 
and  until  so  entered  there  is  no  "final  judgment"  which  will 
sustain  an  appeal.^ 

1.  Harper  r.  Roberts,  22  Pa.  St.  194;  Let  judgment  be  entered  accordingly  " 
Matter  of  Callahan's  Estate,  66  Hun  — ^^A/ premature.  Sedgwick  v.  Daw- 
(N.  Y.)  1x8;    Thompson  v,  Howe,  21  kins,  17  Fla.  811. 

Minn,  i;  Wilson  v.  Bell,  17  Minn.  61.  OAUfornia.— The  entry  of  an  order. 

Or  where  a  chancellor  announced  sustaining  a  demurrer  to  an  indict- 

the  principles  which  would  guide  him  ment  on  the  minutes,   is  a  sufficient 

in  making  a  future  decree,  and  referred  entry  of  judgment,  as  the  penal  code 

the  cause  to  a  referee  to  state  an  ac*  makes  no  provision  therefor.     People 

count  in  accordance  with   his  views  v,  Jordan,  65  Cal.  644. 

— held,  not  appealable.     Hagthorp  v.  Signature.  •—  In    Louisiana    a    judg- 

Hook,  I  Gill  &  J.  (Md.)  270.  ment  to  be  so  final  as  to  authorize  an 

B«fiiial  to  Enter  Judgment. — No  ap«  appeal  must  be  signed  by  the  judge, 

peal  can  therefore  be  prosecuted  from  and  an  appeal  taken  from  an  unsigned 

the  refusal  of  a  court  below  to  enter  judgment  will  be  dismissed  as  prema- 

final  judgment;  the  remedy  is  by  man-  ture.     -Derbigny    v.   Trcpagnier,    12 

damns.      Lane   v»    Ellinger,  32   Tex.  La.    Ann.    756;    Chartier    v,    Plaque- 

369.  mine's  Police  Jury,  9    La.    Ann.   4a; 

Nimo  pro  Tune. — An  appeal  may  be  Tissott  v.  Bowles,  18  La.  30;  Wright 

taken  from  a  judgment  entered  nunc  v,   McNair,    7    Ia.    513;     Carondelet 

pro  tunc.     Ex  p.  Gilmer,  64  Ala.  234;  Canal  Nav.  Co.  v.  New  Orleans,  44 

Memphis,  etc.,  R.  Co.  v,  Whorley,  74  La.  Ann.  394. 

Ala.  264;  Bryan  v.  Berry,  8  Cal.  130.  But  interlocutory  decrees  or  orders 

Subsequent  Judgment  of  Interpretation,  do  not  require  the  signature  of  the 

— Where  a  judgment  is  rendered  in«  judge    where    otherwise    appealable; 

terpreting  a  former  appealable  judg-  entry  on    the    minutes   is    sufficient, 

ment  by  incorporating  in  it  a  feature  Van   Winckle   v.   Flecheaux,    12    La. 

which,  if  it  had  been  expressly  con-  149;     Kraeutler    v.    U.  S.    Bank,    11 

tained  therein,  would  have  supported  Rob.  (La.)  160;  State  v.  Judge,  12  La. 

an  appeal,  such  latter  judgment  is  also  Ann.  455;  Klotz  v,  Mac  ready,  35  La. 

appealable.     Factors,  etc.,  Ins.  Co.  v»  Ann.  596. 

New   Harbor  Protection  Co.,  39  La.  After  Rendition. — An  appeal  taken 

Ann.  583.  after  rendition,  but   before  entry,  of 

2.  Newbould  v,  Stewart,  15  Mich,  judgment  is  premature  and  will  be 
155.  dismissed.       Bush    v.    State    (Miss., 

8.    Hodgins  v.    Heaney,   15   Minn.  1889),  6  So.  Rep.  647;   Onderdonk  v. 

185;     Bartlett    v.    Reichennecker,    6  San   Francisco,  75  Cal.  534;   Coon  v. 

Wash.  168.  Grand  Lodge,  76  Cal.  354.  See  Notice 

4.  Schroder  v,  Schmidt,  71  Cal.  399;  of  Appeal,  infra. 

In  re  Rose's  Estate,  72  Cal.  577;  Nich-  Xemorandum    of    Clerk.  —  A     mere 

olson  V,  Dunham,  i  Code  Rep.  (N.  Y.  memorandum    of    the    clerk     stating 

Super.  Ct.)  119;  Marshall  v,  Francisco,  that  a  judgment  was  rendered,  but  not 

10  How.  Pr.  (N.  Y.  Supreme  Ct.)  147;  setting  out  its  terms,  does  not  consti- 

Smith  V.  Dodd,  3  E.  D.Smith  (N.  Y.)  tuteanappealabledeterminationof the 

215;  Snyder  v»  Beyer,  3  E.  D.  Smith  cause.     Bell  z'.  Otts(AIa.,  1893),  13  So. 

(N.  Y.)  235;  Whitaker  v.  Besposse,  7  Rep.  43;   Tombcckbee  Bank  v.  God- 

Bosw.  (N.  Y.)678;  Smith  V.  Spaulding,  bold,  3  Stew.  (Ala.)  240;    Hinson  v, 

3  Robt.  (N.  Y.)  615;  Plato  v.  Kelly.  16  Wall,  20  Ala.  298. 

Abb.  Pr.  (N.  Y.  C.  PI.)  188;   Pool  v.,  Bntry  of  Order. —The   entry  of  an 

Safford.  10  Hun  (N.  Y.)  497;  Sedgwick  order  reciting,  "  It  appearing  that  no- 

V,  Dawkins,  17  Fla.  811.     See  Nature  ticewas  given  of  this  motion,  and  the 

of  Appeal,  infra,  same  being  argued,  it  is  ordered  that 

Where  appellant  appealed  from  a  the  motion  be  granted,  to  which  ruling 
decision  of  a  judge  below  endorsed  the  plaintiff  excepted;  and  the  plain- 
on  motion  in  arrest  papers:  "  The  mo-  tiff  is  allowed  thirty  days  to  file  bill  of 
tion  in  arrest  of  judgment  not  granted,  exceptions  and  perfect  appeal,"  was 
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Gofti. — Costs  constitute  a  material  part  of  the  judgment,  and  it 
is  not  so  perfected  as  to  authorize  an  appeal  until  they  are  ascer- 
tained.* 

A.  Order  for  Judgment. — An  appeal  cannot  be  taken  from 

an  order  directing  judgment.*  The  appeal  must  be  taken  from 
the  judgment  entered  thereon,  and  not  from  the  order.* 

held  a  final  judgment,  and  not  a  mere  TazatSon  \y  Clerk. — Where  the  clerk 

entry  by  clerk.     Williams  v.  Hutchin-  has  no  authority  to  tax  costs,  as  on 

son,  26  Fla.  513.  application  of  losing  party,  their  in- 

Doeket   Entry.  —  A   docket    entry,  sertion  by  him  in  the  judgment  is  a 

"Opinion — Decree  for  Complainants,"  nullity,  and  the  judgment  remains  in- 

is  not  a  sufficient  entry  to  support  an  complete  and  nonappealable.     BaUou 

appeal.    Herrick  t^.  Cutcheon,  55  Fed.  v.  Chicago,  etc.,  R.  Co.,  53  Wis.  152. 

Rep.  6.  Prima  Faeie  Final.— Where  a  decree 

Final  Entry. — A  judgment  that  "the  of  the  court  of   probate  purported  to 

cause  of  action   is  dismissed  at  the  be  a  final  decree  and   execution  was 

costs  of  the  plaintiff,"  is  final.     Koons  awarded,  an  appeal  was  held  author- 

r.  Williamson,  90  Ind.  600.  ized,  although  the  decree  was  in  fact 

Insofleient  Entry. — Where  the  record  not  final.     Hollis    v,    Caughman,    22 

entry  after  a  verdict   was,  "Where-  Ala.  482. 

npon  the  court  ordered  judgment  to  be  2.  Lamb  9.  McCanna,  14  Minn.  513; 

entered  accordingly,"  but  no  judgment  Rogers   v,    Holyoke,    14    Minn.    514; 

was  actually  entered,  the  appeal  was  Searles  v,  Thompson,  18  Minn.   316; 

dismissed.     Dale  v,   Copple,   53  Mo.  Ryan  v.  Kranz,  25  Minn.  362;Langdon 

321.  V.  Thompson,  25  Minn.  509. 

Snftcient  Entry.— «A  record  entry  as  8.  Ah- Kle  v.  McLean,  2  Idaho  812; 

follows^  "  By  the  court  the  judgment  Chesterson  v.  Munson,  26  Minn.  303; 

is  that  the  action  be  and  is  hereby  Croft  v.  Miller,  26  Minn.   317;   U.  S. 

dismissed,"  is  sufficient  to  base  an  ap-  Sav.*  etc.,  Co.  v*  Ahrens,  50  Minn.  332; 

peal  upon.     Heegaard  v.  Dakota  L.  &  Joint  School  Dist.  No.  7  v.  Kemen,  68 

T.  Co.  (S.  Dak.,  1893),  54  N.  W.  Rep.  Wis.  246;  Murray  v.  Scribner,  70  Wis. 

656.  228;  Delaware,  etc.,  R.  Co.  v,  Burk- 

An  entry  on  the  docket  in  an  equity  ard,  109  N.  Y.  648;  Murphy  v.   King, 

suit,  "  Bill  dismissed,"  is  a  final  decree  6  Mont.  30;  Owen   v,   McCormick,   5 

from  which  an  appeal  may  be  taken;  Mont.  255. 

and  a  more  formal  order,  although  Writ  of  Eestitution. — An  order  grant- 
proper,  is  not  essential,  and  when  ing  a  writ  of  restitution  is  a  final  ap- 
drawn  up  is  a  mere  extension  of  the  peatable  judgment  where  it  is  the  only 
final  decree  already  entered  and  re*  judgment  in  the  cause.  Chambers  v, 
lates  back  to  the  time  of  entry.  Snell  Hoover,  3  Wash.  Ter.  20. 
V.  Dwight,  121  Mass.  349.  DiimJisal  of  Complaint. — So  an  order 

1.  Ballou'  V.  Chicago,  etc.,  R.  Co.,  that  judgment  be  entered  dismissing 

S3  Wis.  152;  Smith  v.   Hart,  44  Wis.  the  complaint  is  not  appealable.     The 

230;  Cord  t'.  Southwell,  15  Wis.   211;  appeal  must  be  from  the  judgment  en- 

Bonesteel  v,  Bonesteel,  30  Wis.   151;  tered  thereon.     Thorp  v.   I^rexiz,  34 

Joint  School   Dist.    No.  7  v.  Kemen,  Minn.  350. 

6S  Wis.  246;  Lentilhon  v.  New  York,  Where   a  district  court,  on  appeal 

3Sandf.  (N.  Y.)  721;  McMahon  v.  Har^*  from  a  judgment  of  a  justice  of  the 

rison,  5  How.  Pr.  (N.  Y.  Ct.  of  App.)  peace,  orders  a  judgment  of  affirmance, 

360;  Hunt  V,  Middlebrook,   14   How.  an  appeal  lies  only  from  the  judgment 

Pr.  (N.  Y.  Supreme  Ct.)  300;   McMa-  erftcred  on  the  order.     Chesterson  r. 

hon  V,  Allen,  7  Abb.   Pr.  (N.  Y.  Su-  Munson,  26  Minn.  303. 

preme  Ct.)  i.  Hew  York. — Where  the  general  term 

Soath  DakotA.<»— Under  the  Code  of  affirms  or  reverses  a  judgment  below, 
South  Dakota  an  appeal  may  be  taken  judgment  must  be  entered  thereon  be- 
before  costs  and  disbursements  have  fore  an  appeal  can  be  taken  to  the 
been  taxed  and  inserted  in  the  judg-  court  of  appeals.  Bieling  v.  Brook- 
ment.  Williams  v.  Wait  (S.  Dak.,  lyn,  I20  N.  Y.  98;  Vernon  v.  Palmer, 
1891),  49  N.  W.  Rep.  209.  67  How.  Pr.  (N.  Y.  Ct.  of  App.)  18. 
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i.  Irregular  Judgments. — No  appeal  lies  from  a  judgment 
because  irregularly  entered.^  A  motion  to  amend  the  record 
made  in  the  trial  court  is  the  proper  method  to  correct  the 
error,* 

y.  Form  of  Decision. — No  technical  form  is  required  to  con- 
stitute a  final  appealable  judgment  or  decree.*  Its  effect  de- 
termines its  appealability,  and  if  it  concludes  the  litigant  in  the 
trial  court  it  is  sufficient.'* 

2.  Appeal  in  Equitable  Caosei. — a.  In  General. — A  similar 
principle  of  finality  applies  to  decisions  or  decrees  in  equity.*    A 

Where  the  case  is  heard  at  general  (S.  Dak.,  1893),  54  N.  W.  Rep.  656 ; 

term  in  the  first  instance  on  exceptions,  Koons   v.  Williamson,   90  Ind.   599; 

no  appeal  to  the  court  of  appeals  can  Britton  v.  State,  54  Ind.  535  ;  Scott  v, 

be  taken  from  an  order  of  the  general  Burton,  6  Tex.  322  ;  Potter  v.  Beal,  50 

term  directing  a  judgment  on  the  ver-  Fed.  Rep.  860;  Snell  v,  Dwight,  I2Z 

diet.     The  appeal  must  be  taken  from  Mass.  349;   Foote   v.   Gibbs,   i  Gray 

the    judgment    entered    as    ordered.  ^Mass.)  412;  Winslow  v,  Otis,  5  Gray 

Delaware,  etc.,  R.  Co.  v.  Burkard,  109  (Mass.)  360;  Clapp  v.  Thaxter,  7  Gray 

N.  Y.  648;  Becker  v,  Koch,  104  N.  Y.  (Mass.)  384;Perrin  v.  Lepper,72Mich. 

394;  Derleth  v.  DeGraff,  104  N.  Y.  661.  454;  Clason  v.  Shotwell,  12  Johns.  (N. 

Costs. — ^An  order  fixing  the  rights  of  Y.)  31;  Belt  v.  Davis,  i  Cal.  138. 

the  parties  as  to  costs  is  in  effect  an  4.  Heegaard  v,  Dakota  L.  &  T.  Co. 

order  for  the  entry  or  correction  of  (S.  Dak.,   1893),  54  N.  W.  Rep.  656; 

judgment    in    accordance    therewith.  Koons  v.   Williamson,  90    Ind.    599; 

Felber  v.  Southern  Minnesota  R.  Co.,  Bowie  v,  Kansas  City,  51  Mo.  459. 

28  'Minn.  156;  Fay  v.  Davidson,  13  In  Scott  v.  Burton,  6  Tex.  322,  it 
Minn.  298;  Minnesota  Valley  R.  Co.  v,  was  said  :  The  form  of  the  judgment 
Flynn,  14  Minn.  552;  Closen  v.  Allen,  is  immaterial  where  it  shows  substan- 

29  Minn.   86;   Herrick  v.    Butler,   30  tially  and  distinctly  that  the  rights  of 
Minn.    156;    Herrick   v,   Marotte,  30  the  parties  have  been  decided. 
Minn.  159.  Contra. — In  re  Bullock's  Estate,  7s 

1.  Cochran  v.  Gottwald,  41  N.  Y.  Cal.  419,  it  was  said  that  whether  an 
Super.  Ct.  317;  Walbridge  v.  James,  order  was  appealable  was  to  be  de- 
4  Hun  (N.  Y.)  793.  termined  by  what  is  purported  to  de- 

2.  Cochran  v.  Gottwald,  41  N.  Y.  termine,  not  by  its  actual  operative 
Super.  Ct.  317.  eflfect. 

Irregular  Ordors. — So  also  no  appeal  Now  Tork. — Under  New  York  prac- 

will  lie  from  an  order  merely  because  tice  no  appeal  can  be  taken  to  the 

it  is  irregular.     Application  should  be  court  of  appeals   from  a  final  judg- 

first  made  to  the  court  where  the  or-  ment  or  order  of  the  special  term  of 

der  was  made  to  set  it  aside,  and  from  the  supreme  court.     It  lies  from  the 

its  refusal  an  appeal  may  be  taken,  general    term   only.     Potter    v.   Van 

Hungerford  v,  Cushing,  2  Wis.  418  ;  Vranken,  36  N.  Y.  619;  White  v.  Dela- 

Gibson  v.  Martin,  8  Paige  (N.  Y.)48i;  ware,  etc.,  R.  Co.,  41   N.  Y.  520;  Hol- 

as  where  the  order  entered  does  not  lister  Bank  v.  Vail,  15  N.  Y.  593:  Buf- 

conform  to  the  decision,  Hungerford  falo,  etc.,  R.  Co.  v.  Johnson,  42  N.  Y. 

V,  Gushing,  2  Wis.  418.  215;  Graciet^.  Freeland,  3Den.  (N.  Y.) 

Conditional  Judgment. — Where  a  de-  609;  New  York  v,  Schermerhorn,  i  N. 

cision  of  the  court  entitles  a  party  to  Y.  423;  Pistor  v.   Hatfield,  46  N.  Y. 

final  judgment  on  condition  of  the  per-  249;  Potter  v.  Van  Vranken,  36  N.  Y. 

formance  of  a  certain  act  within  a  Qe-  619. 

fined  time,  the  entry  of  a  judgment  by  An  appeal  lies  to  the  court  of  ap- 

one  of    the   parties    embodying    the  peals  from  a  judgment  of  the  general 

terms    of    the  decision    is  not  final,  term  of  the  supreme  court,  adjudicat- 

since   it    merely  specifies   the   terms  ing  all  questions  arising  in  litigation 

and  conditions  of  the  judgment  to  be  subsequent  to  the  trial.     Cook  v.  New 

thereafter  entered.     Homer  v.  Buck-  York  Floating  Dry  Dock  Co.,  18  N.  Y. 

ingham,  36  Wis.  409.  229. 

8.  Heegaard  v.  Dakota  L.  &  T.  Co.  6.  Da3rton  9.  U.  S.,  131  U.  S.  Ixxx; 
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decree  which  finally  disposes  of  all  the  issues  raised  between  all 
the  parties  to  an  action,  and  finally  settles  and  adjudicates  all  the 
rights  in  controversy,  is  final  for  the  purpose  of  prosecuting  an 

appeal.* 

Krow  V.  De   La  Vega,  15  Wall.    (U.  Pennsylvania, — Gelsinger's  Appeal, 
S.)    552;    Withenburg     v.  U.    S.,    5  14  L.    Bar.  (Pa.)    5;    Schwilke's  Ap- 
Wall.  (U.  S.)  819;  Montgomery  v.  An-  peal,  100  Pa.  St.  630. 
derson,  21  How.  (U.  S.)  386;  Hill  v,  Tennessee. — Pond  v.  Trigg,  5  Heisk. 
Chicago,  etc.H  R.  Co.,  140  U.  S.  52;  (Tenn.)    539;    Helms    v.    Mynatt,    6 
Shaw  V.  Quincy  Min.  Co.,  145  U.   S.  Cold w.  (Tenn.)  220;  Meadows  v.  State, 
444;  Mitchell's  Appeal,  60  Pa.  St.  502;  7  Coldw.  (Tenn.)  416;  Allen  v,  Darks- 
Valentine's  Appeal,  3  W.  N.  C.  (Pa.)  dale,  i    Head  (Tenn.)  238;    Delap   v. 
471;  Eckfeldt's  Appeal,  13  Pa.  St.  171;  Hunter,  iSneed(Tenn.)ioi;  Meeks  t^. 
In  re  Woolley's  Estate,  6  Pa.  St.  351:  Mathis,  i  Heisk.  (Tenn.)  534;  Abbott 
Shimer's  Appeal,    16  Leg.  Int.   (Pa.)  v,  Fagg,  i  Heisk.  (Tenn.)  742;  Welsh 
124;    Caswell  V,   Comstock,   6  Mich.  t^.  Marshall,  6  Yerg.  (Tenn.)  455;  Har- 
391;  Demaray  v.  Little,  17  Mich.  386;  rison  v.  Farnsworth,  i  Heisk.  (Tenn.) 
Maxfield    v.   Freeman,  39    Mich.  64;  751;    Overton    v.    Bigelow,  10  Yerg. 
Wing  V.  Warner,  2  Dougl.  (Mich.)  288.  (Tenn.)  48;    Saunders  v.  Gregory,   3 
1.  Alabama,  —  Broughton    v.  Wim-  Heisk.     (Tenn.)     576;     Berryhill     v, 
berly,  65  Ala.   552;    Mobile  Bank  v.  M'Kee,  3  Yerg.  (Tenn.)  159;  West  v. 
Hall,   6    Ala.    141;    Weatherford    v.  Weaver,  3  Heisk.  (Tenn.)  590;  Hum- 
James,  2  Ala.  170;  Jones  z^.  Wilson,  54  phreys  County  v.  Houston,  4  Baxt. 
Ala.  50;    Smith  v,   Coleman,  59  Ala.  (Tenn.)  593. 

260;  Walker  v,  Crawford,  70  Ala.  567;  Texas, — Merle  v,  Andrews,  4  Tex. 

Randle  v,  Boyd,  73  Ala.  282;  May  v,  aoo. 

Green,  75  Ala.  162;  Adams  v,  Sayre,  Vermont. — Wilcox  v,  Wilcox,  63  Vt. 

76  Ala.  509;  Tabor  v.  Lorance,  53  Ala.  137. 

543;  Herstein  v.  Walker,  90  Ala.  477.  Virginia, — Cocke  v,  Gilpin,  i  Rob. 

California, — In  re  Moore's  Estate,  86  (Va.)  22;  Rufif  v,  Starke,  3  Gratt.  (Va.) 

Gal.  58.  129;   Vanmeter  v,  Vanmeter,  3  Gratt. 

Florida,  —  Jeffreys  v,  Coleman,   20  (Va.)  142;  Thorntons  v,  Fitzhugh,  4 

Fla.  538.  Leigh  (Va.)  209;  Fleming  v.  Boiling, 

Georgia, — Daniels  v,  Phelps,  86  Ga.  8  Gratt.  (Va.)  292;  Reed  v,  Cline,  9 

363.  Gratt.  (Va.)   136;  Alexander  v.  Bird, 

Indiana,  —  Fleenor  v,   Driskill,  97  85  Va.  690. 

Ind.  27;  Ferguson  v.  State,  90  Ind.  38.  A  decree  or  order  is  final  and  with- 

loTita, — In  re  Pyle's  Estate,  82  Iowa  in  the  provision  allowing  an  appeal 

144.  which  is  conclusive  as  to  its  subject 

Maryland, — Darrington   v,    Rogers,  or  object.  Jeffreys  v.  Coleman,  20  Fla. 

I  Gill  (Md.)  403;  Hagthorp  v.  Hook,  538:  Baker  v,  Lehman,  Wright  (Ohio) 

I  GiU  &  J.  (Md.)   270;    Compton    v,  522. 

Compton,   2  Gill  (Md.)  241;   Randall  In  Taques  v.  M.  E.  Church,  17  Johns. 

V,  Glenn,  2  Gill  (Md.)  430;  Gover  v,  (N.  Y.)  548,  a  final  decree  was  held  to 

Hall,  3  Har.  &  J.  (Md.)  43;  Ware  v,  be  one  made  when  all   the  material 

Richardson,  3  Md.  505.  facts  in  the  cause  had  been  ascertained, 

Michigan,  —  Shepherd    v.   Rice,   38  so  as  to  enable  the  court  to  understand 

Mich.  556.  and  decide  the  merits  of  the  case. 

Minnesota,  —  Couteau  v.  Rice,  z  A4Jndioation  of  Issues.— It  must  ad- 
Minn.  26.  judicate  all  the  substantial  questions 
Nevcuia, — Perkins  v.  Sierra  Nevada  raised  in  the  case  by  the  pleadings  or 
Silver  Min.  Co.,  10  Nev.  411;  Smith  otherwise.  Hill  v.  Als,  27  W.  Va.  219. 
V.  Sahler,  i  Nev.  310.  Xodificatlon.— The  fact  that  a  court 
New  York, — Hyatt  v,  Seeley,  11  N.  below  retains  the  power  to  modify  a 
Y.  52;  Barnard  v,  Bruce,  21  How.  Pr.  decree  does  not  deprive  a  defeated 
(N.  Y.  Supreme  Ct.)  360;  Jenkins  v,  party  of  his  right  of  appeal.  Luck  v. 
Wild,  14  Wend.  (N.  Y.)  543.  Luck,  83  Cal.  574- 

Ohio,  —  Baker  v,  Lehman,  Wright  Direetiiig  an  Issue. — A  decree  direct- 

(Ohio)   522;    Kelly    v.   Stanberry,   13  ing  an  issue  which  in  effect  overrules 

Ohio  421.  a  defense  of  the  statute  of  limitations 
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b.  Decision  on  Relief  Demanded.— A  decree  panting  or 
denying  the  sole  relief  sought  by  a  bill  is  a  final  disposition  of  the 
suit  and  appealable.' 

Intoriootttory  Dmtms. — A  decree  which  retains  the  cause  for  the 
future  judicial  determination  of  any  matter  in  dispute  is  interloc- 
utory and  unappealable  except  by  statute.  An  appeal  therefrom 
is  premature  and  will  be  dismissed.' 

is  appealable.     Reed  v.  CHne,  9  Gratt.  decree.    Hutchinson  v.  Ayres,  117  lU. 

(Va.)  136.  558. 

Xethod  ef  SnforoMitiit. — The  manner  S.  Alabama. — Garner  v,  Prewitt,  32 

in  which  a  decree  is  enforced,  whether  Ala.    17;    Merrill    9.   James,  8   Port, 

by  execution  or  attachment  for  con-  (Ala.)  554;  Powell  v,   Powell,  7  Ala. 

tempt  in  violating  its  provisions,  does  582;  McCartney   t.  Calhoun,  11  Ala. 

not  decide  its  finality.  People  v.  Pren-  no;  McLane  v,  Spence,  ti  Ala.   172; 

dergast,  117  111.  595.  McKinley    v,    Irvine,    13    Ala.    681; 

An  order  requiring  thennconditional  Walker  v.  Hale,  16  Ala.  26;  Saltmarsh 

payment  of  money  within  a  fixed  time  v.    Bird,    19    Ala.    66$ ;     Benford    v. 

is  accordingly  final.     People  v.  Pren-  Daniels,    20    Ala.    445;   Hamilton  v, 

dergast,  117  111.  595.  Gwynn,  24  Ala.  515;  Howell  v.  Central 

Bserse  in  Vacation. — ^When  a  decree  Plank  Road  Co.,  24  Ala.  441;  Ex  p, 

is  entered  in  vacation  it  does  not  be-  King,   27  Ala.  387;  King  v.  King,  28 

come  final  until  the  next  ensuing  term.  Ala.  315. 

Owens  V,  Crossett,  104  111.  468;  Hook  Arkansas, — Johnson  v.  Clark,  4  Ark. 

V,  Richeson,  106  111.  392;  Marshall  v,  235;    Davie    v,   Davie,    52   Ark.   224; 

Yoos,  17  111.  App.298;  Olney  First  Nat.  Helfner  v.  Day,  54  Ark.  79. 

Bank  v.  Cope,  3  111.  App.  203.     See  Ulinois, — Sholtz  v.  Sholtz,  140  III.81. 

article  Chambers  and  Vacation.  Kentucky, — Hay    v.    Hay,    i    J.    J. 

Test  of  Tinality. — A  decree  has  been  Marsh.  (Ky.)  497;  Lewis  v.  Outton,  3 

said  to  be  final  where,  on  affirmance  by  B.    Mon.    (Ky.)    453;    Thompson    v. 

an  appellate  court,  the  inferior  court  Peebles,  6  Dana  (Ky.)  387. 

will  have  nothing  further  to  do  except  Mississippu — Cook  v.  Bay,  4  How. 

to  execute  it.     Lodge  v.  Twell,  135  U.  (Miss.)  485. 

S.  232;   Sweet  V,  Merki,  27  111.  App.  A^tft^AdAi.— Perkins  v.  Sierra  Nevada 

245.  Silver  Min.  Co.,  10  Nev.  411. 

XnfiDroeiiimit. — A  case  is    undecided  Ntw    K^i.-— Townsend    v.    Town- 

in  equity  until  there  is  a  decree  capa-  send,  2  Paige  (N.  Y.)  413;  Teal  f. 

ble  of    enforcement.      Kingsbury    ».  Woodworth,    3    Paige    (N.    Y.)    470; 

Kingsbury,  20  Mich.   215;  Newbould  Taylor  v.  Read,  4  Paige  (N.  Y.)56i; 

V,   Stewart,   15  Mich.  155;  Sellers  r.  Johnson  v.    Everett,  9  Paige  (N.  Y.) 

Botsford,  9  Mich.  490.  636;  Kane  v,  Whittick,  8  Wend.  (N. 

A  decree  which  leaves  nothing  to  be  Y.)  210;  Atkinson  v.  Manks,  z  Cow. 

done  except  execution  of  the  decree  (N.  Y.)  701;  Cruger  v.  Douglass,  s  N. 

and  a  decree  for  costs,  is  final.     Mar-  Y.   571;  Myers  v,  Becker,  95   N.  Y. 

shall  tr.  McPhillips,  79  Ala.   147;  Mo-  486. 

bile  Bank  v.  Hall,  6  Ala.  141;  Jones  v.  North  Carolina, — ^Thornton  v.  Lam- 
Wilson,  54  Ala.  50;  Hastie  v.  Aiken,  beth,  103  N.  Car.  86. 
67  Ala.  313;  Cochran  r.  Miller,  74  Ala.  South  Carolina, — Price  v,   Nesbit,  I 
50;  May  V,  Green,  75  Ala.  162;  Adams  Hill  Eq.  (S.  Car.)  445. 
V,  Sayre,  76  Ala.  509;  Dufour  v.  Lang,  Texas, — Cannon  v,  Hemphill ,{7  Tex. 
54  Fed.  Rep.  913.  184. 

1.  Grimes  v,  Hilliary,  38  111.  App.  Virginia, — Graves  9.  Graves,  i  Leigh 

246;  Hutchinson  tr.  Ayres,  117  111.  558.  (Va.)   34;    Thorntons  ».   Fitzhugh,  4 

Where  a  bill  only  seeks  discovery  Leigh  (Va.)  209;  Erskine  v,  Henry,  6 

by  answer,  a  rule  granting  discovery  Leigh  (Va.)  378;  Cocke  t^.  Gilpin,  i  Rob. 

is  a  final  appealable  decree.     Grimes  (Va.)  22;    Mackey  v.    Bell,   2  Munf. 

V,  Hilliary.  38  III.  App.  246.  (Va.J  523;  Flemings.  Boiling,  8  Gratt. 

Temporary  Belief. — Where  a  bill  in  (Va.)  292. 

equity  seeks  temporary  relief  alone,  a  IVyoming, — Gramm  v,  Fisher,  3  Wy- 

decision  thereon  is  a  final  appealable  oming  595. 
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But  It  does  not  follow  that  a  decree  is  interlocutory,  and  there- 
fore not  appealable,  because  further  proceedings  before  a  master,^ 

United   States. — Craighead  v.   Wil-  determining  the  question  of  liabilitjr 

son,  i8  How.  (U.  S.)  199.  for    a  collision  or    other    tort.     Mc- 

SaftottiM  to  XMUr. — A  decree  de-  Gourkey  v,  Toledo,  etc.,  R.  Co.,  146 

clariog  a  deed  absolute  on  its  face  a  U.  S.  545;  The  Palmyra,  10  Wheat.  (U. 

mortgage,  and  making  reference  to  a  S.)  502;  Chace  v.  Vasquez,  11  Wheat, 

master  to  take  and  state  an  account, is  (U.  S.)  429;  Mordecai  v.  Lindsay,  19 

interlocutory.     Kane    v.   Whittick,   8  How.  (U.  S.)  199. 

Wend.  (N.  Y.)  219-  Aooounting. — An    order  or    decree 

Most  Oedde  Controverij. — A  decree  which  does  not  dispose  of  all  the  ques- 

which    merely  enunciates    the    prin-  tions  in  controversy  and  directs  a  ref- 

ciples  which  will  control  further  pro-  erence  to  state  an  account  is  not  ap- 

ceedings  in  the  cause  is  not  final  if  it  pealable.  Griffin  v.  Cranston,  5  Bosw. 

does  not  adjudicate  the  rights  of  the  (N.  Y.)  658;  Lawrence  v.  Farmers'  L. 

parties.  Patterson  v.Hopkins,23  Mich,  s  T.  Co.,  6  Duer  (N.  Y.)  689;  Nellis  v. 

541;  as  where  a  decree  declares  that  De  Forrest,  6  How.   Pr.  (N.  Y.  Su* 

there  ought  to   be  specific  perform-  preme  Ct.)  413. 

ance,  but  does  not  fix  its  terms  nor  In  Virginia. — A  decree  passing  on 

direct  the  parties  to  act,  but  orders  a  the  whole  cause  was  held,  in  Fleming 

reference  as   to  title,  encumbrances,  v.  Boiling,  8  Gratt.  (Va.)  292,  not  to 

and  accounting.     Patterson  v.  Hop-  be  interlocutory,  because  it  suspended 

kins,  23  Mich.  541.  the  decree  as  to  an  item  of  an  account 

So  a  decree  which  settles  only  part  involved  until  the  decision  of  another 

of  the  equities  between  parties  in  a  suit  wherein  the  item  was  claimed  by 

chancery  cause  is  not  a  final  decree,  a  third  party. 

Moore  v.    Randolph,    52    Ala.    53$;  In  Patent  Oases. — A  decree  in  equity 

Gamer  v.  Prewitt,  32  Ala.  13;  Brad-  establishing  the  validity  of  a  patent 

ford  9.  Bradley,  37  Ala.  453;  Wilkin-  and  referring  the  case  to  a  master  to 

son  r.  Searcy,  74  Ala.  243;  Broughton  compute  and  report  the  damages  is  in< 

V.    Wimberly,    65     Ala.    579;    Coch-  terlocutory.     McGourkey  v.  Toledo, 

ran    v.    Miller,    74    Ala.    50.     As    a  etc.,  R.  Co.,  146  U.  S.  545;  Barnard  v. 

decree     which     reserves     the     ques-  Gibson,  7  How.  (U.  S.)  650;  Humiston 

tion    of    costs,     Dickenson    v.     Cod-  v.  Stainthorp,  2  Wall.  (U.  S.)  106. 

wise,  II  Paige  (N.  Y.)  189;  William*  Deokionf   in   Foroolosnre    Casit.  —  A 

son  V.  Field,  2  Barb.  Ch.  (N.  Y.)  281;  judgment   that   plaintiff    recover  his 

although  it   declares    the    rights    of  debt  with  interest  and  costs,  and  that 

the    parties   and    orders   an  account  the  mortgage  be  foreclosed,  is  final* 

in  conformity  therewith,  Johnson   v.  Hipp  v.  Hutchett,  4  Tex.  20. 

Everett,  9  Paige  (N.  Y.)  636;  Cruger  A  decree  which  determines  the  right 

V,  Douglass,  2  N.  Y.  571 ;  Roome  v,  of  a  junior  mortgagee  to  redeem  from 

Phillips,  24  N.  Y.  463;  Clark  v.  Brooks,  a  senior  mortgagee,  but  not  deciding 

2  Abb.   Pr.  N.  S.  (N.  Y.  C.  PI.)  38$;  the    amount    he    must     pay    or    the 

Harris  v.  Clark,  4  How.  Pr.  (N.  Y.  amount  due  upon  his  mortgage,  is  in- 

Ct.  of  App.)  78;  Chittenden  v.  M.  E.  terlocutory.     Burlington,  etc.,  R.  Co. 

Church  Missionary  Soc,  6  How.  Pr.  v.  Simmons,  123  U.  S.  52;  Parsons  v, 

(N.   Y.  Ct.   of  App.)  327;    Catlin   v.  Robinson,  122  U.  S.  112. 

Grissler,  57  N.  Y.  363.  1.  Mills  v.  Hoag,  7  Paige  (N.  Y-)  19; 

Enrolment. — Decrees  or  orders  not  Taylor  v.  Read,  4  Paige  (N.  Y-)  561; 

capable  of  enrolment    are   interlocu-  Quackenbush   v»  Leonard,    10  Paige 

lory,  although  decisive  of  the  cause.  (N.  Y.)  131;  Dickenson  v.  Codwise,  11 

Jenkins  v.   Wild,  14  Wend.   (N.  Y.)  Paige  (N.  Y.)  189;  Coithe  v.  Crane,  i 

543.  Barb.  Ch.  (N.  Y.  )  21;  Wright  v.  Mil- 

In  Admiralty. — A  decree  in  admiralty  ler,  3  Barb.  Ch.  (N.  Y.)  382. 

that  a  sum  of  money  is  due  whose  Aeoonntlng. — As  where  the    decree 

amount  is  dependent  on  claims  that  adjudicates  the  principles  of  the  cause, 

may  be  established   is  interlocutory,  but  retains  the  bill  for  a  simple  ac- 

Montgomery  v.   Anderson,   21   How.  count.     Lewisburg  Bank  v.   Sheffey, 

(U.   S.)   386;     Hohorst  v.    Hamburg-  140  U.  S.  445;  Hill  v.  Chicago,  etc., 

American  Packet  Co.,  148  U.  S.  265.  R.  Co.,  140  U.  S.  52. 

Or  *    decree    in   admiralty    merely  Continnanoe. — The  continuance  of  a 
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or  a  subsequent  successive  decree,  are  requisite  to  execute  it.^ 
c.  Decrees  Ordering  Reference.— Where  the  decree  fixes 
the  rights  of  the  contestants,  and  refers  the  case  for  a  ministe- 
rial purpose  in  execution  of  the  decree,  it  is  final ;  *  but  where 

caase  for  the  adoption  of  proceedings  Dteree  for  Xainttnaiieo— ///fff^rtV. — A 

merely  to  carry  out   the  decree  does  decree  in  an  action  for  separation  that 

not  make  it  interlocutory.     Martin  v.  a  complaining   wife   is  entitled  to  a 

Crow,  28  Tex.  613.  separate  maintenance,  but  leaving  the 

1.  Myers  v.  Manny,  63  111.  211;  Al-  amount  to  be  paid  for  future  determi- 

lison  V.  Drake,  145  III.  500.  nation,  is  interlocutory  only.     Hunter 

flabsequent  Xodiflcation.  —  An   order  v.   Hunter,  100  111.  519;  Knowlton  v. 

subsequent  to  a  final  decree,  modifying  Knowlton,  40  111.  App.  588. 

it  so  far  as  concerns  certain  proceed-  Bodiion. — A  decision  which  denies 

ings  in  execution  of  the  decree  and  the  priority  of  the  liens  claimed  by 

vacating  it  so  far  as  inconsistent  with  judgment  creditors  and  precludes  fur- 

the  decree,  does  not  affect  its  finality  ther  assertion  of  right  to  a  fund,  is 

for  purposes  of  appeal.     Texas,  etc.,  final  and  appealable.     State  v.  Jeffer- 

R.  Co.  V,  Orman,  3  N.  Mex.  308.  son  County,  3  Wash.  696. 

Winding  Up  Corporation.  —  A  decree  Sottlomont  of  an  Eitato. — A  probate 

entered  upon  a  bill  to  wind  up  a  cor-  court  decree  on  final  settlement  of  an 

poration,  directing  steps  to  be  taken  estate  not  ascertaining  any  sum  as  due 

to  liquidate  it,  declaring  a  preliminary  to  any  specific  persons,  or  designating 

injunction  perpetual,  and  confirming  the  person  entitled  to  the  balance  of 

the  appointment  of  a  receiver,  is  a  final  the  estate,  is  not  final.     Watt  v.  Watt, 

decree.     Chicago  L.  Ins.  Co.  v,  Audi-  37  Ala.  543. 

tor,  etc.,  100  111.  483.  Xortgago. — ^Where  foreclosure  pro- 
Interpleader. — A  decree  allowing  a  ceedings  are  brought  under  a  mort- 
bill  of  interpleader  to  be  filed  is  ap-  gage,  the  decree  of  foreclosure  and 
pealable.  Atkinson  v*  Manks,  I  Cow.  sale  is  the  final  appealable  decree,  not 
{N.  Y.)  691.  the  order  confirming  the   sale  there- 

Spedilc  Performance. — Asoneforspe-  under.     Myers  v,  Manny,  63  111.  211. 

cific  performance,  made  on  the  return  Crois-biU. — As  a  cross-bill  is  no  part 

•of  a  master's  report.  Travis  v.  Waters,  of  the  original  proceedings,  it  makes 

I  Johns.  Ch.  (N.  Y.)  85.  no  difference  that  one  filed  in  the  cause 

Affecting  Homestead  Sights. — An  or-  has  not  been  heard  and  decided.    My- 

der  of  a  court  setting  aside  the  allot-  ers  v,  Manny,  63  III.  211. 

ment  of  a  homestead  is  directly  ap-  2.  Alabama. — Bradford  v,  Bradley, 

pealable,  since  it  is  not  fragmentary,  37  Ala.  453;  Garner  z^.  Prewitt,  32  Ala. 

but  the  basis  of  all  subsequent  pro-  19;  McKinley  v,  Irvine,  13  Ala.  681; 

ceedings.      Beavans  v.  Goodrich,   98  Kennedy  v.    Kennedy,    3    Ala,    434; 

N.  Car.  223.  Cochran  f .  Miller,  74  Ala.  50;  Weath- 

A  proceeding  to  have  a  homestead  erford  v.    Tames,  2  Ala.   170;   Mobile 

appraised  at  the  instance  of  a  judg-  Bank  v.   Hall,  6  Ala.   141;  Ansley  z^, 

ment  creditor  is  not  a  proceeding  in  Robinson,  16  Ala.  793;  Tones  v.  Wll- 

the  case  in  which   judgment   is  ren-  son,   54  Ala.  50;  Broughton  v,  Wim* 

dered,   and   consequently  is   not   ap-  berly,  65  Ala.  549;  Wyatt  v.  Garling- 

pealable  as   "a  special  order   made  ton,  56  Ala.  576;  Hastie  v.  Aiken,  67 

after  final  judgment."   Brown  z'.  Starr,  Ala.  313;  Smith  v.  Coleman,  59  Ala. 

75  Cal.  164.  26a 

Divorce   Cases. — Decrees  in   divorce  Iowa. — Leon    First    Nat.    Bank    v, 

cases  are  appealable  although  order-  Gill,  50  Iowa  425;  Stanleys.   Daven- 

ing  a  reference  in  questions  of  tempo-  port,  54  Iowa  463;  Burnham  v.  Thomp- 

rary  alimony,  Shaw  v,  Shaw,  9  Mich,  son,  35  Iowa  421;  Johnson  v.  Butler,  I 

164;   Shafer  v,  Shafer,  30  Mich.  163;  Iowa  459. 

Cross  V.  Cross,  54  Mich.   114;  Chand-  Michigan, — Webber  v.    Randall,  89 

ler  V,  Chandler,  24  Mich.  176;  Perkins  Mich.  535;  Taylor  v.  Sweet,  40  Mich. 

V,    Perkins,   10  Mich.    425;  Garner  v.  739;  Maxfield   v.    Freeman,   39  Mich. 

Garner,  38  Ind.  139;  Sullivan  v.  SulH-  65;   Shepherd  w.   Rice,  38  Mich.  557; 

van,  34  Ind.  368;  or  an  order  modify-  Brown    v.    Bronson,    35    Mich.    419; 

ing  a  decree   for  a  divorce,  O'Brien  Haines  v,  Haines,  35  Mich.  143;  Da- 

V.  O'Brien,  19  Neb.  584.  mouth  v.  Klock,  28  Mich.  163;  Barrj 
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the  reference  is  to  a  master  to  act  as  a  subordinate  court  in  judi* 
daily  stating  an  account  between  the  parties  upon  which  a  further 
decree  is  to  be  entered,  it  is  interlocutory.* 

9.  Briggs,  22  Mich.  204;  Detroit  First  appeal  in  the  same  cause.     Swarthoat 

Nat.   Bank    v,    Barnum    Wire,    etc.,  v.  Curtis,  4  N.  Y.  415;  Dows  v.  Cong- 

Worlcs,  58  Mich.  315;  Perrin  v,  Lep-  don,  28  N.  Y.  122;  King  v.  Barnes,  107 

per,  72  Mich.  460;  Brown  ».  King,  77  N.  Y.  645;  Victory  v.  Blood,  93  N.  Y. 

Mich.  159.  650;   McKeown  v,  Oflficer,  127  N.  Y, 

United  States. — McGourkey  v.  To-  687;  Raynor  f .  Raynor,  94  N.  Y.  248; 
ledo,  etc.,  R.  Co.,  146  U.  S.  545;  Walker  v.  Spencer,  86  N.  Y,  162;  Til- 
Ray  V.  iJaw,  3  Cranch  (U.  S.)  179;  ton  v.  Vail.  117  N.  Y.  520;  Tompkins 
Whiting  V.  U.  S.  Bank,  13  Pet.  (U.  S.)  v.  Hyatt,  19  N.  Y.  534. 
6;  Bronson  v.  La  Crosse,  etc.,  R.  Co.,  The  same  rule  obtains  in  Illinois^ 
2  Black  (U.  S.)  524;  Winthrop  Iron  Co.  Williamson  v,  Borchsenius,  26  Ill.App, 
V.  Meeker,  109  U.  S.  180.  65;  Conantt^.  Riseborough,  30  111.  App. 

In  Cochran  v.  Miller,  74  Ala.  50,  it  498.    As  a  decree  allowing  a  complain- 

was  said:  '*  The  test  of  the  finality  of  ant  to  redeem  property  in  the  posses- 

a  decree,  which  our  decisions    have  sion  of  a  mortgagee,  with  reference  to 

prescribed,  is  not  whether  the  cause  is  a  master  to  stale  an  account.     Conant 

still  in  progress  in  the  court  of  chan-  v.  Riseborough,  30  111.  App.  498. 

eery,  awaiting  further    proceedings.  But  in  Moulton  v,  Cornisli,  138  N.  Y. 

which  may  be  necessary  to  entitle  the  147,  it  was  held  that  a  judgment  is  still 

parties  to  the  full  possession  and  en-  final  although  it  provide,  in  a  certaia 

joyment  of  the  rights  it  has  been  de-  contingency  dependent  upon  the  action 

clared  they  have;  but,  whether  a  de-  of  appellant,  for  taking  and  stating 

cree  has  been  rendered  settling  those  an  account  before  a  referee,  and  the 

rights."  payment  of  the  money  found  due,  as 

Accordingly,  a  decree  in  a  suit  for  a  condition  precedent  to  the   enjoy- 

a  partnership  accounting  which  set-  ment  of  certain  rights  accorded  him 

ties  the  basis  for  accounting  is  final  therein. 

and  appealable,  although  the  decree  1.  McGourkey  v.  Toledo,  etc.,   R» 

does  not  finally  dispose  of  the  case.  Co.,    146    U.   S.    545;    Craighead    v. 

Candler  v.  Strange,  53  Mich.  479;  Mo-  Wilson,  18  How.  (U.  S.)  199;  Beebe  v, 

rey  v.  Grant,  48  Mich.  326.  Russell  19  How.  (U.  S.)283;  Patterson 

As  where  a  decree  of  foreclosure  v,  Hopkins,  23  Mich.  451;  Enos  v^ 
settles  the  rights  of  the  parties,  and  Sutherland,  9  Mich.  148;  Candler  v, 
refers  the  cause  to  a  master  to  execute  Strange,  53  Mich.  479. 
the  decree  by  a  sale  of  property  or  Where  Interloontory. — Where  some- 
otherwise,  McGourkey  V.  Toledo,  etc.,  thing  beyond  the  mere  ministerial  ex- 
R.  Co.,  146  U.  S.  545;  or  makes  a  ref-  ecution  of  the  decree  is  left  to  be 
erence  to  a  register  to  ascertain  the  done,  the  decree  is  interlocutory  even 
share  of  a  fund  which  belongs  to  each,  though  it  settles  the  equities  of  the 
Hastie  v,  Aiken,  67  Ala.  313;  or  a  de-  bill.  Lodge  v,  Twell,  135  U.  S.  232; 
cree  in  a  partition  suit  which  fixes  the  Craighead  v,  Wilson,  18  How.  (U.  S.) 
rights  of  the  parties,  but  orders  a  199;  Young  v.  Smith,  15  Pet.  (U.  S.) 
reference  to  take  an  accounting  as  to  287. 

rents  and  profits,  Damouth  v,  Klock,  In  accordance  with  the  same  prin- 

28  Mich.  163;  or  a  decree  sustaining  a  ciple  a  decree  ordering  a  reference  to 

claim  for  dower,  and  ordering  a  fur-  determine  matters  essential  to  the  de- 

ther  reference  to  ascertain  its  compu-  cision  of  the  case  and  the  adjudication 

tation  and  assignment.  Brown  v.  Bron-  of  the  rights  of  the  litigants  is  not  final 

son,  35  Mich.  415.  and  appealable.    Caswell  v,  Comstock, 

llev  York. — A  decree  which  reserves  6  Mich.  395.     As  where  a  reference  is 

no  question    beyond  a  reference    to  made  to  a  master  to  take  and  state  an 

compute  amount  due — as  in  a  foreclos-  account  where  matters  are  reserved 

nre  suit — is  held   not  final    in    New  undecided  until  the  coming  in  of  the 

York  until  the  referee's   report  has  report.      Perkins    v,    Fourniquet,    6 

been  confirmed    and   decree   entered  How.  (U.  S.)  206;  Craighead  v.  WiU 

thereon,  on  the  ground  that  the  pol-  son,    18   How.  (U.   S.)  200;   West  v^ 

icy  of  the  code  is  to  allow  but  one  Smith,  8  How.  (U.  S.)  413;   U.  S.  v. 
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d.  Decrees  Ordering  Accounting.  —  And  so  a  decree 
which  merely  orders  an  accounting  to  be  taken  or  a  reference  to 
be  had,  and  does  not  further  decide  the  issues,  is  interlocutory.^ 

e.  Collateral  Decrees. — A  determination  of  a  collateral 
matter  distinct  from  the  general  subject  of  litigation  affecting  only 
the  parties  to  the  particular  controversy,  and  finally  settling  that 
controversy,  is  an  appealable  final  judgment  or  decree.* 

Girault,    ii    How.    (U.   S.)  28;    Mil*  matters  within  the  pleadings,  it  is  final 

waukee,  etc. ,  R.  Co.  v,  Soutter,  2  Wall,  for  the  purpose  of  appeal.   McGourkey 

(U.  S.)  443;  Quidnick  Co.  v,  Chaffee,  v.  Toledo,  etc.,  R.  Co.,  146  U.  S.  546; 

13  R.  I.  401.  Craighead  v,  Wilson,  18  How.  (U.  S.) 

Dsoress  Ordsriiig  a  B«fsrsnM. — A  de-  199;    Winthrop   Iron  Co.  v.   Meeker, 

cree  enjoining  a  defendant  from  re-  109  U.  S.  z8a 

moving  minerals  from  plaintiff's  land,  A  decree  of  foreclosure   and  sale 

and  for  an  account  of  the  quantity  and  leaving  the  amount  due  on  the  debt 

value  of  ores  taken,  is  interlocutory,  to  be  determined,  and  the   property 

McGourkey  v.   Toledo,  etc.,   R.  Co.,  sold  to  be  ascertained  and  defined,  is 

146  U.  S.  549:  Keystone  Manganese,  interlocutory.     McGourkey  v.  Toledo, 

etc..   Co.   V.    Martin,    132   U.   S.    91;  etc.,    R.   Co.,    146   U.  S.  545;    North 

Lodge  V,  Twell,  135  U.  S.  232.  Carolina  R.  Co.  v.  Swasey,  23  Wall. 

ExamplM  of  Interloeatttry  Deeres. — A  (U.  S.)40s:  Grant  r.  Phoenix  Ins.  Co., 

decree  that  defendants  shall  execute  106  U.  S.  429.     Or  where  the  decree 

certain  conveyances  and  surrender  pos-  merely  determines  the  validity  of  the 

session,  and  which  orders  a  reference  mortgage  without  ordering  a  sale,  and 

to  a  master  to  take  an  account  of  rents  directs  the  case  to  stand  continued  for 

and    profits    received  by  defendants,  further  decree  on  return  of  the  mas- 

with  directions  as  to  how  the  accounts  ter's  report.      McGourkey  v.  Toledo, 

should  be   taken,   and  necessitating  a  etc.,  R.  Co.,  X46  U.  S.  545;  Burlington 

further  decree  on  the  master's  report^  is  etc.,  R.  Co.  v,  Simmons,  123  U.  S.  52; 

interlocutory.      Beebe  v.   Russell,  19  Parsons  v,  Robinson,  122  U.  S.  112. 

How.  (U.  S.)283;   Farrelly  ».  Wood-  1.  Eckfeldt's  Appeal,  13  Pa.  St.  171. 

folk,  19  How.  (U.  S.)  288.  Cooper  ».  Vanfleet,  2  W.  N.C.  (Pa.)  241; 

A  decree  adjudging  the  proceedings  Caswell   v,   Comstock,  6    Mich.    391; 

of  a  stockholder's  meeting  fraudulent,  Enos  t/.  Sutherland,  9  Mich.  148;  Han- 

a  lease    executed   by    its     authority  gerford  v.Bourne,  3Gill&  J:(Md.)i33; 

void,   appointing  a  receiver  to  con-  Meek  v,  Mathis,  I  Heisk.  (Tenn.)  534. 

tinue  the  business,  and  ordering  an  2.  Fixing  Fas. — As  an   order  fixing 

account  of  profits   realized   from  the  the  fee  of  a  trustee  in  an  unfinished 

use  of  leased  property,  is  final.     Win-  case,  Williams  t^.  Morgan,  iii  U.S.  689; 

throp  Iron  Co.  v.  Meeker,  109  U.  S.  180.  or  an  order  reimbursing  a  cestui  que 

A  dectee  directing  a  defendant  to  trust  in  a  suit  against  trustees  for  his 

transfer  to  the  plaintiff  certain  shares  expenses  out   of  the  trust    fund  be- 

of  stock,  and  that  an  account  be  taken  fore    the    litigation.    Brush    Electric 

of  the   amount   paid  and  to  be  paid  Co.  v.  Electric  Imp.  Co.,  51  Fed.  Rep. 

and   the   dividends  accrued,  is  final.  561;  Bronson   v*  La  Crosse,  etc.,    R. 

Thompson   v.   Dean,  7  Wall.  (U.   S.)  Co.,    2    Black  (U.    S.)   530;    Central 

342.  Trust      Co.     v.     Grant     Locomotive 

But  a  decree  setting  aside  a  deed  Works,  135  U.  S.  209;  Terry  v.  Sharon, 

by  a  bankrupt,  and  directing  the  trus-  131  U.  S.  46;  Williams  v,  Morgan,  in 

tees  themselves  to  deliver  up  to  the  U.  S.  689;  May  v.  Hardin,  13  B.  Mon. 

assignee    all    the    property  in    their  (Ky.)  344;  Sharon  v.  Sharon,  67  Cal. 

hands,  and  directing  an  account  to  be  195;  Daniels  v,  Daniels  (Cal.,    1886), 

taken  of  the  proceeds  of  the  sales  pre-  10  Pac.  Rep.  661;  Strowbridge  Litho- 

viously  made,  was  held  not  final.    Pul-  graphing  Co.  v.  Crane  (Supreme  Ct.), 

Ham  V,  Christian,  6  How.  (U.  S.)  209.  12  N.  Y.  Supp.  385;  Stephens  v.  Hall 

But  where  an  account  is  ordered,  if  (Supreme   Ct.),    10   N.  Y.  Supp.  753; 

it  be  not  asked  for  in  the  bill,  and  is  Norris  v.    Lake,  89  Va.  513;  Florida 

ordered  simply  in  execution  of  the  de-  Internal  Imp.  Co.  v.  Greenough,  105 

cree,  and  the  decree  is  final  as  to  all  U.  S.  527. 
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/.  Double  Appeals. — A  decree  may  be  partly  final  and  partly 
interlocutory,^  and  there  may  be  accordingly  two  final  and  ap- 
pealable decrees  in  the  same  cause.^  So  where  a  decree  U  made 
settling  the  equities  of  the  parties  and  ordering  a  reference  to 
state  an  account,  and  a  second  final  decree  is  rendered  upon  the 
account  reported,'  a  separate  appeal  may  be  taken  from  each.'^ 
But  a  final  order,  judgment,  or  decree  cannot  be  reviewed  on  ap- 
peal from  a  subsequent  proceeding ;  ^  and  no  appeal  can  be  taken 
from  the  refusal  of  an  inferior  court  to  modify  a  decree  from  which 
an  appeal  has  been  taken.* 

g.  Decrees  Effecting  Transfer  of  Property. — A  decree 

which  absolutely  transfers  the  right  of  property  is  final  where  the 
complainant  is  entitled  to  have  it  carried  into  effect  immediately.^ 

Ortrmling     Demurrer. — An     order  445;  Hill  v.  Chicago,  etc.,  R.  Co.,  140 

OTemiling  a  demurrer  to  a  bill  of  re-  U.  S.  52;  Chicago,  etc.,  R.  Co.  v,*  Fos- 

viTor.     Terry  r.  Sharon,  131  U.  S.  46.  dick.  106   U.  S.  37;    Blossom    r.   Mil- 

lliaioay. — A  decree  for  alimony /«•-  waukee,  etc.,  R.  Co.,  i  Wan.(U.S.)655. 

dente  lite^  although  the  issues  in    the  8.  Cochran  v.  Miller,  74  Ala.  50. 

pleadings  are  not  inyolved  In  award-  4.  Cochran  v.  Miller,  74  Ala.  %o\Inre 

ing  the  same.     Sharon  v.  Sharon,  67  Farmers*  L.  &  T.  Co.,  129  U.  S.   313; 

Cat.  195.  Blossom  v,  Milwaukee,  etc.,  R.  Co., 

Orier  Affecting  XeeelTer. — An  order  i  Wall.  (U.  S.)6s5;  Forgay  o.  Conrad, 

that  a  receiver  of  a  railroad  may  bor-  6  How.  (U.  S.)  201;  Fosdick  v.  Schall, 

row  money  and  issue  certificates  as  a  99  U.  S.  335;  Williams  r.  Morgan,  iii 

first  Hen  thereon  after  a  final  decree  U.  S.  684;   Bumham   v.    Bowen,    11  r 

of  foreclosure   is  appealable.      In  re  U.  S.  776;  Lewisburg  Bank  r.   Shef- 

Farmers*  L.  &  T.  Co.,  129  U.S.  206.  fey,  140   U.  S.  445;  Hill  v.  Chicago, 

PreUmiHmry  Beeree. — A   preliminary  etc.,  R.  Co.,  140  U.S.  52;  Chicago,  etc., 

decree  concerning  matters  {preparatory  R.  Co.  v,  Fosdick,  106  U.  S.  37;  Bios- 

to  a  final  decree  upon  the  issues  made  som  r.  Milwaukee,  etc.,  R.  Co.,  i  Wall, 

in  the  bill,  or  determining  finally  some  (U.  S.)  655. 

of   those    issues,  is   not   appealable.  The  subsequent  appeal  is  allowable 

Brush    Electric  Co.    v.  Electric  Imp.  to  correct  errors   in   the  subsequent 

Co.,  51  Fed.  Rep.  561.  proceedings,  not  to   review  the  prior 

In  Dufonr  9.  Lang,  54  Fed.  Rep.  913,  final    decree.       Lewisburg    Bank    v, 
it  was  said,  in  dismissing  an  appeal  ShefTey,  140  U.  S.  455. 
from  an  order  reviewing  the  liquida-  Exoevtioaary  Orders. — But  no  appeal 
lion  of  a  corporation  on  account  of  will  be  from  orders  merely  in  execu- 
hostile  interests,  and  appointing   re»  tion  of  a  final  appealable  judgment, 
ccivers    with    the    added    powers    of  Denegre  v.  Bayhi,  35  La.   Ann.  255; 
liquidators:   "  In   the  progress  of  an  Chew's  Appeal,  3  Grant's  Cas.  (Pa.) 
equity  cause,  orders  and  decrees  may  294.    But  such  orders  are  appealable 
be  made  which  so  affect   the  parties  where  based  on  the  assumption  of  a 
or  the  property  involved  in  the  suit  judgment  not  existing.      Denegre  v, 
as  to  require  that  such  order  or  decree,  Bayhi,  35  La.  Ann.  255. 
to  be  reviewed  at  all  by  an  appellate  In   Tennessee  it  is  held  that  where 
court  with  effect,  should  be  appealed  an  order — as  of  sale — is  made  to  carry 
promptly,  and  not  await  the  full  dis-  into  effect  a  decree  from  which  no  ap- 
position of  the  whole  suit;  and  when-  peal   has  been  taken,  an  appeal   will 
ever  this  is  the  case  the  decree  is  held  not    lie.      Pond   v.   Trigg,   5    Heisk. 
to  possess  such  an  element  of  finality  (Tenn.)  532;  Caldwell  v.  Hodsden,  i 
as  to  bring  it  within  the  terms  of  a  Lea  (Tenn.)  46. 
statute  limiting  the  right  of  appeal  5.  Burns*  Estate,  54  Cal.  223. 
only  from  final  decrees.*'  6.  Baldwin's  Appeal,  112  Pa.  St.  3. 

1.  Malone  «^.  Marriott*  64  Ala.  486;  See  Law  of  Case^  infra, 

Cochran  v.  Miller,  74  Ala.  50.  7.  Forgay  v.  Conrad^6  How.  (U.  S.) 

t.  Cochran   v.   Miller,  74  Ala.    50;  201;   Ray  v.  Law,   3  Cranch  (U.  S.) 

Lewisburg  Bank  9;  Sheffey,  140  U.  S.  179;    Bronson  v.  La  Crosse,  etc.,  R. 


AppMlaU*  JndgnMnti  APPEALS,  and  Ordan. 

P»yiiitBt  ef  XoAfj. — A9  where  a  decree  unconditionally  orders  the 
payment  of  money  to  a  designated  person,  whether  payment  is 
enforceable  by  execution  or  not* 

BlTorM. — Or  grants  a  divorce  and  appoints  commissioners  to 
set  off  to  the  wife  one  third  of  the  husband's  estate.' 

3.  Pinal  Orders— ii.  What  Constitute  Generally.— A  final 
appealable  order  is  an  adjudication  made  upon  a  motion  or  other 
application  completely  disposing  of  the  subject-matter  and  the 
rights  of  the  parties.*  It  does  not  involve  a  hearing  on  pleading- 
Co.,  2  Black  (U.  S.)  528;  Thomson  v.  ceedsof  a  sherifTs  sale  is  interlocutory. 
Dean,  7  Wall.  (U.  S.)  342;  Beebe  v.  Royer  v.  Tate,  i  P.  &  W.  (Pa.)  227; 
Russell,  19  How.  (U.  S.)  283;  Craig-  Stultzfoo*s  Appeal,  3  P.  &  W.(Pa:)265. 
head  v,  Wilson,  18  How.  (U.  S.)  199;  8.  Pillow  v.  Pillow.  5  Yerg.  (Tenn.> 
Merle  v.  Andrews,  4  Tex.  210;  Blake  421. 
V,  Blake,  80  111.  524.  Sale. — Or  finds  the  amount  due  each 

Although  so  much  of  the  bill  is  re-  complainant  and  orders  a  sale  of  land 
tained  in  the  circuit  court  as  is  re-  attached.  Gill  v.  Creed,  3  Coldw. 
quired  for  the  purpose  of  adjusting  by    (Tenn.)  295. 

a  further  decree  the  accounts  between  BMtitntion. — A  decree  ordering  res- 
the  parties.  Forgay  v,  Conrad,  6  titution  of  property  to  plaintiff  in  ac- 
How.  (U.  S.)  201.  tion  for  an  injunction  and  affirmative 

In  Michigan  a  decree  or  order  di-  relief,  is  final.  Sprague  v.  Locke,  i 
recting  possessory  right  on  a  prelim-    Colo.  App.  171. 

inary  inquiry  is  appealable  as  final.  Beoovtiy  of  Papers. — A  decree  in  aa 
Tawas,  etc.,  R.  Co.  v.  Judge,  44  Mich,  action  to  recover  possession  of  private 
482;  People  V.  Simonson,  10  Mich,  papers,  directing  that  they  be  turned 
335;  People  V,  Judge,  31  Mich.  456;  over  to  the  plaintiff,  is  final,  since  it 
Sailing  V.  Johnson,  25  Mich.  489:  Mc-  changes  possession  and  control  of 
Combs  V,  Merryhew,  40  Mich.  721;  property.  Potter  v,  Beal,  50  Fed. 
Arnold  v.  Bright,  41  Mich.  207.  Rep.  861. 

Such  orders  or  decrees  are  illegal  8.  State  v.  Horner,  16  Mo.  App.  197; 
and  void.  Tawas,  etc.,  R.  Co.  v.  State  v,  Michie,  47  Mo.  326;  Straat  v. 
Judge,  44  Mich.  482.  Rinkel,   16  Mo.   App.   115;   Hovey  v, 

1.  Blake  v,  Blake,  80  III.  524;  Saun-  Crane,  10  Pick.  (Mass.)  440;  Tappan  v. 
ders  V,  Gregory,  3  Heisk.  (Tens.)  576;  Bruen,  5  Mass.  193;  Inre  Rose,  8oCal. 
Owen's  Appeal,  78  Pa.  St.  511.  170;  Gilman  v.  Contra  Costa  County,  & 

Aetion  against  Trustee.  —  A  decree  Cal.  57. 
directing  a  trustee  to  pay  funds  into  In  Nelson  v.  Brown,  59  Vt.  601,  it 
court  in  an  action  to  settle  his  ac-  was  said  :  "  A  final  order  is  one  that 
counts,  but  not  determining  the  bene-  disposes  of  the  merits  of  the  cause 
ficiaries  of  the  fund,  is  not  final.  Will-  — that  settles  the  rights  of  the  parties- 
iams  V,  Conroy,  52  Cal.  414.  under  the  issues  made  by  the  plead- 

Payment  to  Depository. — An  order  re-  ings." 
quiring  an  attorney  to  deposit  moneys  Disposal  of  Cause. — Any  order  or  prO' 
collected  until  his  right  thereto  can  be  ceeding  which  disposes  of  the  cause 
determined,  is  interlocutory.  Matter  and  places  the  parties  out  of  court  is 
of  De  Oraindi  (Supreme  Ct.),  31  N.  final.  Hovey  t^.  Crane,  10  Pick.  (Mass.) 
Y.  St.  Rep.  744.  440. 

.  Applioation  to  Pay  Over  Xoney. — The  Distinguished  firom  Judgment. — An  or- 
denial  by  an  orphans'  court  of  an  ap-  der,  as  distinguished  from  a  final  judg- 
plication  of  a  husband  to  compel  the  ment,  is  the  judgment  or  conclusion  of 
guardian  of  his  deceased  wife  to  pay  the  court  upon  any  motion  or  analo- 
over  to  him  a  sum  of  money  belong-  gous  proceeding.  /»r^Rose,  80  Cal. 
ing  to  his  deceased  wife's  estate,  held  170;  McKinley's  Estate,  49  Cal.  152; 
a  final  decree.  McDaniel  t^.  Whitman,  Scott's  Estate,  52  Cal.  403;  Covarru- 
z6  Ala.  343.  bias  v.  Santa  Barbara  County,  52  Cal.- 

Distribntion  of  Fnnd. — A  decree  dis-  622  ;  Livermore  v,  Campbell,  52  CaU 
tributing  only  a  portion  of  the  pro-    75;  Burns'  Estate,  54  Cal.  223. 
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and  proof,^  and  it  must  be  such  as  determines  the  action  and 
prevents  a  judgment.* 

1.  Kingsbury  V.  Kingsbury,  20  Mich.  193;  Thompson's  Succession,  14  La. 

215;  Benedict  v,  Thompson,  2  Dougl.  810. 

(Mich.)  299;  Webster  v,  Hitchcock,  11  In  Kingsbury  v.  Kingsbury,  20  Mich. 

Mich.  56;  Buliard  v.  Green,  9  Mich.  215,  it  was  said  :  "  If  the  decision  of  a 

233;  People  V.  Simonson,  9  Mich.  492;  motion  opens  a  case,  it  is  not  generally 

Michigan     Ins.    Co.    v.   Whittemore,  final  unless  it  cuts  off  some  acquired 

12  Mich.  311;  Romeyn  v.   Caplis,  17  right  under  a  decree.     If  it  closes  the 

Mich.  449;  Baker  v.  Pierson,  5  Mich,  matter  and  precludes  any  further  hear- 

456;  McMann  v,  Westcott,  47  Mich.  ingorinvestigation,it  isfinal."    Lewis 

177;  Mackaness  V.  Long,  85  Pa.  St.  162.  v.  Campau,   14  Mich.  460;  Kingsbury 

8.  Hobbs  V.   Beck  with,  6  Ohio  St.  v,  Kingsbury,  20  Mich.  215. 

253;  Harman  v.  Barhydt,  20  Neb.  630;  Ixiitanoas  A  Final  Appealable  Order. — 

Richards    v.    Burden,    31    Iowa  305;  An  order  confirming  or  setting  aside  a 

Coffin    V.    Eisiminger,    75    Iowa    30;  sale  in  a  foreclosure  suit  after  con- 

Pyle  V,  Pyle,   82  Iowa  144;  Guthrie  firmation  of  report  is  final  and  appeal- 

r.  Guthrie,    71    Iowa  744;    Mahaska  able.     Maxfield  v.  Freeman,  39  Mich. 

County  State  Bank  v,  Christ,  82  Iowa  66;   BuUard  v.   Green,   9    Mich.   222; 

56;  Hawk  V.  Evans,  76  Iowa  593;  State  Perkins  v,  Perkins,  16  Mich.  162;  De- 

r.  Connehan,  57  Iowa  351;  Clark  v.  troit   F.,   etc.,   Ins.   Co.  v.   Renz,  33 

Lyon  County,  37  Iowa  469;  Dryden  zf.  Mich.   298;  State   Bank   v.   Green,  8 

Wyllis,  51  Iowa  534;  Pennsylvania  Ins.  Neb.  297. 

Co.  V,  Murphy,  5  Minn.  36;  Cummings  Motion  to  Strike  Out. — Or  an  order 

V.  Heard,  2  Minn.  34;  Von  Glahn  v,  overruling  a  motion  to  strike  out  for 

Sommer,  ii  Minn.  203.  cause  a  verdict  of  a  jury  on  inquisition 

In  Michigan,  if  an  order  makes  a  for  damages  and  judgment   thereon, 

final  disposition  of  any  portion  of  the  Walsh  v.  State,  53  Md.  543;  or  on  a 

subject-matter  by  imposing  a  liability  motion   to  strike  out  or  set  aside  a 

or  depriving  a  party  of  a  right,  it  is  a  judgment    by    default,    Stanbury    v, 

final  order  to  that  extent  and  appeal-  Keady,  29  Md.  361;  Hall  v.  Holmes,  30 

able.     Taylor  v.  Sweet,  40  Mich.  739;  Md.  558;  King  v.  Hicks,  32  Md.  460; 

Barry  v.  Brigge,  22  Mich.  201;  Web-  Merrick  v.  Baltimore,  etc.,  R.  Co.,  33 

ster  V.   Hitchcock,   11  Mich.    56;  Mc-  Md.  481;  Gibson  v,  San  Francisco,  83 

Maon     V,   Westcott,    47    Mich.     177;  Cal.  645. 

Farmers'  Exch.  Bank  v.  Bronson,  14  Striking  Out  Judgment. — Or  an  order 

Mich.  361;  Michigan  Ins. Co.  ?/.Whitte-  striking  out  an  answer  as  shown  after 

more,  12  Mich.  311;  Beecher  v.  Mar-  judgment  and  vacating  the  judgment, 

quette,  etc.,  Rolling  Mill  Co.,  40 Mich.  Edson  v.  Dillaye,  17  N.  Y.  158. 

jo8;Tawa8,  etc.,  R.  Co.  v.  Judge,  44  Setting  Aside  Award, — Or    setting 

Mich.  479.  aside  an  award  of  arbitrators  in  pais. 

It  does  not  matter  at  what  stage  of  which  by  agreement  was  to  be   the 

the  case  the  order  is  made  ;  the  effect  judgment  of  the  court.     Tennant  v, 

on  the  rights  of  the  party  is  the  test.  Divine,  24  W.  Va.  387. 

Taylor  v.  Sweet,  40  Mich.  739;  Max-  Intervention, — Or  overruling  a  mo- 

fieldv.  Freeman,  39  Mich.  64;  Lewis  v.  tion  to  be  allowed  to  intervene  in  an 

Campau,  14  Mich.  460;  Kingsbury  v,  action.     Harman  v,  Barhydt,  20  Neb. 

Kingsbury.  20  Mich.  215.  630;  Taylor  v.    Adair,   22  Iowa   279; 

DiTestment  of  a  Legal  Bight.— When-  Summers    v,    Hutson,   48    Ind.    228; 

ever  a  legal  right  is   divested  by  a  Stich  v,  Dickinson,  38  Cal.  608;  Ohm 

court  of  chancery  an  appeal  lies  tode-  v.  Judge,  82  Cal.  160;  Carter  v.  Mills, 

termine  whether  the  order  is  appeal-  30    Mo.   432;    Central   Trust    Co.    v, 

able.     Barry  v,  Brigge.  22  Mich.  207;  Grant  Locomotive  Works,   135  U.  S. 

Kirby  ».  Ingersoll,  i  Dougl.  (Mich.)  209;Lamon  ».  McKee(D.  C),  18  Wash. 

477;  Lewis  V,  Campau,  14  Mich.  458;  L.  Rep.  18;  Bennett  v,  Whitcomb,  25 

Callananv.  Shaw,  19  Iowa  183 :Thomp-  Minn.    148;    Honegger   v,   Wettstein, 

son  V,  Pickel,  20  Iowa  490;  Oatman  v.  13   Abb.  N.   Cas.    (N.   Y.   Ct.    App.) 

Bond,  15  Wis.  20;  In  re  Fleming's  Pe-  393;    People  v.  Globe  Mut.  Ins.  Co., 

tition,  16  Wis.  75;  Wabash,  etc..  Canal  27    Hun   (N.    Y.)    539;    Chapman    v. 

Co.  V,    Beers,    i    Black  (U.    S.)    54;  Forbes,  123  N.  Y.  532;  Henry  v.  Trav- 

State  V.  Northern  Cent.  R.  Co.,  t8  Md.  elers'  Ins.  Co.,  16  Colo.  179. 
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]Coti«ii  ftw  Judgment. — ^So  an  order  denying  a  motion  by  plaintiff 
for  judgment  in  his  favor,  on  the  ground  that  the  cause  had  been 
discontinued  by  stipulation,  is  final  and  appealable.^ 

Sumnuury  Prooeedlngi. — In    New  Or-  writs  of  assistance  or  refusing  to  va- 

leans  v.  Construction  Co.,  129  U.  S.  47,  cate  the  same,  see  Assistance,  Writ 

it  was  held  that  a  judgment  in  a  sum-  of,  V.  6. 

mary  proceeding  on  intervention,  anal-  BiU  of  Btriew. — As  to  appeals  from 

ogous  to  statutory  remedies,  to  try  the  orders  granting  or  refusing  leave  to 

right  of  property  at  the  instance  of  the  file  a  bill  of  review,  see  Bills  of  Re^ 

party  whose  property  is  alleged  to  be  view,  VIII.  3. 

wrongfully  seized,  is  a  judgment  at  1.  Carpenter  v.  Myers,  90  Mich.  209. 

law  and  reviewable  on  writ  of  error.  Other  lastanoM. — Sate,  —  Enjoining 

See  also  Van  Norden  v,  Martin,  99  U.  the  sale  of  real  estate  by  a  defendant. 

S.  378.  Rickards  v.  Coon,  13  Neb.  419. 

Order  XaUng  Hew  Partias. — An  or-  Garnishee, — Discharging  a  garnish- 

der  making  new  parties  is  not  appeal-  ee.     Turpin  «/.  Coates,  12  Neb.  321. 

able  by  other  parties  who  do  not  show  Payment  into   Court, — Requiring  an 

that  some  substantial  right  of  their  attorney  to  pay  money  into  court  or 

own    is    thereby  affected.      Emry   v.  sufifer  an  execution  to  issue  therefor. 

Parker,  iii  N.  Car.  261.  Baldwin  v.  Foss,  14  Neb.  455. 

Original  defendants  cannot  therefore  Alimony, — Modifying   a  decree    for 

appeal   from   an  order  making  a  new  alimony  in  a  divorce  case.     Maxfield  v, 

party    defendant.      Emry   v.    Parker,  Freeman,  39  Mich.    66;    Chandler  v. 

Ill  N.  Car.  261.  Chandler,  24  Mich.  176. 

Where  there  can  be  a  complete  Dismissal. — Dismissing  a  petition  to 
settlement  of  the  questions  involved  compel  an  administrator  to  show  cause 
in  a  suit  without  other  parties,  an  why  he  should  not  pay  an  allowed 
order  bringing  in  another  party  un-  claim.  McKinley*s  Estate,  49  Cal.  152. 
der  sec.  447  Code  Civil  Procedure  is  Filing  Answers, — Denying  leave  to 
an  abuse  of  discretion,  and  appealable  file  an  answer  nunc  pro  tunc,  Scriven 
to  the  court  of  appeals  upon  affirma-  v,  Hursh,  39  Mich.  98. 
tion  by  general  term.  Chapman  v.  Assignee, — Removing  an  assignee 
Forbes,  123  N.  Y.  532.  and  directing  transference  of  the  as- 
Proper  Party. — In  South  Carolina  an  sets  in  his  hands  to  a  successor.  State 
intermediate  decree  that  a  defend-  v.  Field,  37  Mo.  App.  83. 
ant  has  been  properly  made  a  party  Post-road. — An  order  of  a  county 
to  a  cause  is  appealable  as  involving  court  establishing  or  refusing  to  estab- 
the  merits,  and  an  appeal  therefrom  lish  a  post-road  where  the  matter  was 
suspends  all  further  proceedings  until  tried  de  novo  therein.  Cox  v,  Drake, 
it  is  disposed  of.  National  Exch.  34  Mo.  App.  80;  Sutherland  v.  Holmes, 
Bank  v.  Stelling,  32  S.  Car.  105.  78  Mo.  399;  Hagemeier  v.  Keene,  8 
Bight  of  Intervenor.  A  decision  de-  Mo.  App.  574;  Big  Hollow  Road  v, 
termining  the  rights  of  an  intervenor  is  Bailey,  40  Mo.  App.  363. 
a  final  appealable  decision.  New  York  OrcUr  of  Delivery, — An  order  vacat- 
Cent.  Trust  Co.  v.  Marietta,  etc.,  R.  ing  an  order  of  delivery  issued  in  an 
Co.,  48  Fed.  Rep.  850.  action  of  replevin -is  directly  appeal- 
Interpleader. — A  judgment  on  an  in-  able.  Carr  v,  Huffman,  47  Kan.  188. 
terpleader  is  final  and  appealable  be-  Gwi/^m^/.—Discharging  a  prior  or- 
fore  the  determination  of  the  main  suit,  der  to  show  cause  why  a  party  should 
Weisenecker  v,  Kepler,  7  Mo.  52;  Smith  not  be  punished  for  contempt,  Witter 
v,  Sterritt,  24  Mo.  260;  Hutchinson  v.  v,  Lyon,  34  Wis.  364;  or  an  order 
McLaughlin,  15  Colo.  492.  adjudging  him  in  contempt  and  direct- 
Diiharring  Attorney. — Or  disbarring  ing  his  arrest,  is  appealable  as  a  final 
an  attorney  for  malpractice.  Rice  v.  order  affecting  a  substantial  right, 
Com.,  18  B.  Mon.  (Ky.)  482;  Turner  v.  M'Credie  v.  Senior,  4  Paige  (N.Y.)378, 
Com.,  2  Mete.  (Ky.)  621;  In  re  Orton,  Forfeiture  of  Bail,^An  order  de- 
54  Wis.  379;  Matter  of  Cooper,  22  N.  daring  a  bail-bond  forfeited  and  tak- 
Y.  86.  ing  costs  to  defendant,  is  a  final  judg- 
Writ  of  Asiiitanoe. — In  regard  to  ap-  ment  and  appealable.  State  v.  Conne- 
peals  from  orders  granting  or  refusing  ham,  57  Iowa,  351. 
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b.  Orders  Affecting  Substantial  Rights.— Where  statutes 

allow  an  appeal  from  interlocutory  orders  ''  affecting  a  substantial 
right"  or  "  involving  the  merits,"  an  order  in  the  nature  of  a  final 
judgment  decisive  of  some  question  or  point  in  the  case  is  meant, 
as  distinguished  from  mere  rulings  on  matters  of  practice  arising 
during  the  progress  of  the  cause. ^ 

Report  of  Gfmmissiautrs^ — Refusing  dcrs  involving  the  merits    and    ma- 

to  accept  and  record   the  report  of  a  terially  affecting  the  final  decision  '*  it 

commissioner  of  claims.      Hodges  tr.  authoriies  an  appeal  from  such  orders 

Thatcher,  23  Vt.  455.  affecting  the  merits  of  the  case  '*as 

Payment  of  Money. — An  appeal  lies  settle  or  determine  the  rights  of  the 

from  the  order  of  a  court  directing  a  parties  to  the  relief  or  remedy  asked, 

sheriff  to  dispose  of  moneys  collected  or  to  a  substantial   right  as   to  the 

under  several  executions.    Jones    v.  cause    of    proceeding,    whereby    the 

Calloway,  56  Ala.  46.  cause  is  determined,  or  is  tried  in  a 

Guardian. — An  order  summarily  re-  manner  not  authoriied  by  law." 

moving  a   guardian  is  a  final  order.  OnUvs  Aftetisg  BuWtaatial  Eight»— 

Ward  V.  Angevine,  46  Ind.  415.  Venue. — An  order  transferring  a  cause 

1.  Iowa. — In  re  Slauson's  Estate,  82  to  a  United  States  court  is  appeala- 

Iowa  366;  State  v.  Arns,  73  Iowa  555;  ble   as  affecting  a  substantial  right. 

Pyle  V.  Pyle,  82  Iowa  144;  Garnoe  v.  Skeely  v.   Vilas,   24  Wis.    165.      See 

Sturgeon,   67    Iowa    700;     Jaffray    v.  infra ,  4.  Interlocutory  Decisions. 

Thompson,   65    Iowa    323;    Boyce  v.  Striking  off . — Or  striking,  or  deny* 

Wabash  R.  Co.   63  Iowa  70^  ing  a  motion  to  strike,   off   a  cause 

Minnesota. — Chouteau  v.  Parker,  3  from  the  calendar.     Lee  v.   Buckheit, 

Minn.  I2z;  McMahon  v.  Davidson,  12  49  Wis.  54;  Delaney  v.Schutte,49  Wis. 

Minn.  357;  Bennett  v.  Whitcomb,  25  366;  Tucker    v.   Grover,  53  Wis.   53; 

Minn.    148;    Hulett   v.   Matteson,    12  McLeod  v.  Bertschy.  30  Wis.  324. 

Minn.  349;  Bingham  v.  Winona  Coun-  Costs. — Or  affirming  a  refusal  of  a 

ty,  6  Minn.  136.  clerk  to  tax  costs,  State  v.  Reesa,  57 

Neva    York. — St.    John  v.   West,  4  Wis.  422;  or  correcting  judgments  as 

How.  Pr.  (N.   Y.   Supreme  Ct.)  329;  to  costs  on  a  motion  after  judgment* 

Megrath  v.  Van  Wyck,  3  Sandf.  (N.  Lely    v.    Fort    Atkinson     First   Nat. 

Y.)  750;  Crnger  v.  Douglass,  2  Code  Bank,  60  Wis.  246. 

Rep.  (N.  Y.  Supreme  Ct.)  123;  Bedell  Refusing  Jury    Trial — loioa. — An 

V.  Stickler,  4  How.  Pr.  (N.  Y.  Supreme  order  granting  that  certain  issues  in  a 

Ct.)    432;    Whitney  v.   Waterman,    4  cause   should   be  tried   by  jury  and 

How.  Pr.  (N.  Y.  Supreme  Ct.)  313.  certain  others  not,  is  appealable  under 

Wisconsin. — Rahn  v.  Gunnison,   12  Iowa  Code,  g  3164,  as  affecting  a  sub- 

Wis.  528;  Smith  v.  Lawrence,  3  Wis.  stantial  right.    Price  v.  i£tna  Ins.  Co., 

779.  80  Iowa  408;  Brown  v.  Harper,  54  Iowa 

Ailseting  ths  Xarits.— Every    order  546;  Richards  v.  Burden,  31  Iowa  306; 

which  passes  upon  or  determines  any  State  v.  Orwig,  25  Iowa  280. 

positive  legal  right  of  a  party  affects  Appearance, — An  order   refusing  to 

the  "  merits "  and  is  appealable.     St.  permit    the    district    attorney    of    a 

John  V.  West,  4  How.  Pr.  (N.  Y.  Su-  county  to  appear  for  the  county  in  a 

preme  Ct.)  329.  suit  to  which  it  was  a  party  affects  a 

Substantial  Bights. — *'  A  substantial  substantial   right  and   is  appealable, 

right   is    something  to  which,   upon  Clark  v.  Lyon  County,  37  Iowa  469. 

proved  or  conceded  facts,  a  party  may  To  Show  Cause. — An  order  discharge 

lay  claim  as  a  matter  of  law-^which  a  ing  a  rule  requiring  a  judge  to  show 

court  may  not  legally  refuse — and  to  cause  why  an  appeal  wa^  not  allowed 

which  it  can  be  seen  that  the  party  is  is  appealable.     In  re  Pierson,  13  Iowa 

entitled  within  well-settled    rules    of  449. 

law."     People  V.  New  York  Cent.   R.  Notice  of  Appeal. — Or  an  order  com- 

Co.,  29  N.  Y.  418.  pelling  the  acceptance  of  a  notice  of 

In  Richards  tr.  Burden,  31  Iowa  305,  appeal  after  the  alleged  expiration  of 

itissaidthatwhere  statutory  provisions  the   statutory  period  for    appealing, 

allow  appeals  from  **  intermediate  or-  Clapp  v.  Hawley,  97  N.  Y.  6io. 
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c.  Special  Orders  after  Judgment. — Where  statutes  pro- 
vide for  an  appeal  from  ''  any  special  order  made  after  judgment," 

Undertaking, — Or  exempting  an  ap-  tinct  legal  right.     People  v.  Syracuse*. 

pellant   from   giving  an  undertaking  78  N.  Y.  56. 

on  appeal  or  a  representative  party.  Commitment. — Or  denying  a  motion. 

Butler  V.  Jarvis,  117  N.  Y.  115.  for  a  commitment  for  not  obeying  a. 

Untimely  Appeal, — Or  an  order  of  the  mandamus.      People    f'.     Healy,    4& 

general  term  of  the  Supreme  Court  of  Barb.  (N.  Y.)  564. 

New  York  dismissing  an    appeal    as  Commissioners^  Report.^^^x  confirm- 

taken  too  late.     Matter  of  New  York  ing  a  report  of  commissioners  to  ap- 

Cent.  R.  Co.,  60  N.  Y.  112;   Bates  v.  portion   dower.     Smith   v.   Smith,    f> 

Voorhees,  20  N.  Y.  525.  Lans.  (N.  Y.)  313. 

Interrogatories, — Or  requiring  a  par-  Cross-bill, — Or  an  order  striking  out 

ty  to  answer  interrogatories    before  a  cross-bill.     Mahaska  County  State 

a  commissioner  and  pay  costs  of  the  Bank  v.  Christ,  82  Iowa  56. 

proceedings  previously  had.     Cleve-  A^^lable  Orders  AHiMtliig  the  Xerit» 

land  V,  Burnham,  60  Wis.  16.  — Pleading, — An  order  striking  out  an 

Or  the  decision  of  a  judge  in  settling  answer   is  appealable   under  such   a 

interrogatories  to  be  annexed  to  a  com-  statute.     Wolf  t^.    Banning,   3  Minn, 

mission  to  take  testimony  disallowing  202. 

a    pertinent    question,  Uline   v.   New  Stipulation, — Or  setting  aside  a  stip- 

York  Cent.,  etc.,  R.  Co.,  79  N.  Y.  175;  ulation   to  submit  a  case  on  agreed 

Thorp  V,  Riley  (Super.  Ct.),  3  N.   Y.  facts,   Bingham  v,  Winona  County,  6* 

Supp.  547;  but  not  an  order  allowing  Minn.  136;   or  dismissing  an  action,, 

an  improper  one,  since  it  may  be  ob-  Rogers  v.  Greenwood,  14  Minn.  333. 

jected   to  on  the  trial,  Uline  v.  New  Garnishment, — An  order  discharging^ 

York  Cent.  R.  Co.,  79  N.  Y.  175.  a  garnishee  after  examination   from 

Vacating  Entry, — An  order  vacating  all  liability  under  proceedings  in  gar- 

an  entry  of  satisfaction  and  restor-  nishment.     McConnell  v,  Rakness,  4r 

ing  the  judgment  is  appealable.     Mc-  Minn.  3. 

Gregor  v,  Comstock,  19  N.  Y.  581.  Demurrer, — An  order  overruling  aa 

Venue, — Or  an  order  denying  a  mo-  oral  demurrer  to  a  complaint  involves^ 

tion  to  change  the  venue  to  a  county  the  merits  and  is  appealable   before 

where  real  estate  involved  is  situated,  final  judgment.     Elliott  v,  PoUitzer^ 

Leland  v,  Hathorn,  42  N.  Y.  547.  24  S.  Car.  84. 

Refusal   of  Judgment  by  Default^^  Supplemental  Answer, — An  order  al- 
North    Carolina,  —  The   refusal   of   a  lowing  a  supplemental  answer  setting- 
judgment  by    default    final    upon    a  up  a  new  defense  to   be  filed  before 
verified    complaint    for    a    sum    cer-  trial.    Matteson  v,  Curtis,  14  Wis.  436. 
tain,    where   no  discretionary    exten-  Complaint, — Denying    a    motion   to* 
sion  of  time  to  answer  is  made,  is  ap-  make    a    complaint     more    definite, 
pealable  as  a  denial  of   a  substantial  Clark  v,  Langsworthy,  12  Wis.  441. 
right.     Griffin  V.  Asheville  Light  Co.,  Setting  Aside  Judgment, — Denying  a- 
III  N.  Car.   438;   Alspaugh   v.   Win-  motion  to  set  aside  a  judgment  for  ir- 
stead,  79  N.  Car.  526;   Alford  v,  Mc-  regularity.      Schmidt    v,    Gilson,    14. 
Cormac,  90  N.  Car.  151.  Wis.   514;    Paine   v.   Chase,  14  Wis. 

Guardian, — Or  a  probate  court  or-  653;    Johnson  v,   Curtis,  51  Wis.  595;. 

der  directing  a  guardian  to   pay  over  Piper  v.  Johnston.  12  Minn.  60. 

the  amount  of   a  judgment  rendered  Revival  of  Suit, — An  order  reviving 

against  him   as  garnishee   in  a    suit  suit  against  the  representatives  of  a. 

against    his  ward,  Coffin  v,  Eisimin-  deceased  party.     Rogers  v,  Paterson, 

ger,  75  Iowa  30;  or  discharging  a  gar-  4  Paige  (N.  Y.)  450. 

nishee.    Galena  Nat.  Bank  v.  Chase,  Re-examination, — An  order  refusing- 

71  Iowa  120.  to  allow  witnesses  to  be  re-examined. 

Intervention. — Or  an  order  striking  a  Bach  v,  Fulton  Bank,  2  Wend.  (N.  Y.)' 

petition  of  intervention  from  the  files  225. 

on  the  ground  that  the  case  was  set-  Making  Parties, — Orders  in  an  action, 

tied.       Bicklin    v,   Kendall,  72   Iowa  affecting  real  estate  requiring  plain- 

490.  tiff  to  make  an  adverse  claimant  a 

Mandamus. — Or  denying  anapplica-  party.    Hekla  F.  Ins.  Co.  v.  Morrison,, 

tion  for  a  mandamus  to  enforce  a  dis-  56  Wis.  133. 
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the  right  of  appeal  embraces  all  orders  made  subsequent  to  the 
entry  of  the  judgment     The  right  to  appeal  from  such  special 

Extension  of  Time, — Granting  addi-  and  documents.     Noonan  v.  Orton,  28 

tiooal  time  to  prepare  bill  of  excep-  Wis.  386. 

tions  after  statutory  period  has  ex-  Requiring  a  party  to  be  examined 
pired.  Evans  v,  St.  Paul  F.  &  M.  Ins.  as  a  witness  at  the  instance  of  his  op- 
Co.,  54  Wis.  522.  ponent.     Blossom   v.  Luddington,  31 

Affecting  Previous  Orders*  —  Orders  Wis.  283. 

vacating  or  confirming  previous  or-  Orders  ITiiappdalable  as  not  Affeeting 

ders  affecting  the  merits.     Bonesteel  the  Merits — New  Defendant,  —  AUow- 

V.  Orris,  31  Wis.  117;  Starkweather  v.  ing  plaintiff  to  bring  in  a  new  defendant 

Hawes,  10  Wis.  125;  Wolcott  v.  Wol-  after  judgment  is  set  aside.     Cronck- 

cott,  32  Wis.  63.  hite  v,  Ellefson,  9  Wis.  252. 

Nunc  pro  Tunc. — Allowing  a  judg-  Costs, — An  order  made  on  a  motion 

meot  by  confession  to  be  signed  nunc  for  relaxation  of   costs  made  before 

pro  tunc     Fairchild  v.  Dean,  15  Wis.  final  judgment.      Ernst     v.   Steamer 

206.  Brooklyn,  24  Wis.  6t6;  McHugh  v. 

Reference.  —  Referring    an    equity  Chicago,  etc.,  R.  Co.,  41  Wis.  79. 
cause  to  a  referee  to  take  testimony  Staying  Proceedings, — An  order  stay- 
where  a  party  is  entitled  to  have  it  ing  proceedings  in  an  action  until  pro- 
heard    in    open    court.       Oatman    v,  ceedings  pending  in  another  tribunal 
Bond,  islVis.  20.  are  decided.     Johnston  v,  Reiley,  24 

Discontinuance,  —  Refusing  to  allow  Wis.   494;    Parmalee  v,  Wheeler,   32 

a  discontinuance  of  an  action  involv-  Wis.  429;  Noble  v,  Strachan,  32  Wis. 

ing  a  counterclaim.     McLeod  v,  Bert-  314;  Peeper  v.  Peeper,  53  Wis.  507. 

schy,  33  Wis.  176.  Evidence, — An    order   admitting  or 

New  Parties. — Refusing  a  motion  to  excluding  evidence.     Hulect  v.  Mat- 
make  a  defendant's  wife  a  party  at  his  teson,  12  Minn.  349. 
instance.       Tubbs    v,    Doll,   15   Wis.  Arrest    of    Judgment,  —  Arresting 
640.  judgment  for  inconsistency  between 

Substitution  of  Pleading, —  Refusing  general  and  special  verdicts.     Lemke 

to  substitute  a  demurrer  for  a  reply,  v,  Chicago,  etc.,  R.  Co.,  39  Wis.  449. 

Akerly  v.  Vilas,  21  Wis.  377.  Vacating  Judgment,  —  Refusing    to 

Complaint. — Refusing   to  strike   an  vacate    a    judgment    for    informality 

amended    complaint    from    the    files,  only.     Planer  v.  Smith,  40  Wis.  31. 

Kewaunee  County  v.  Decker,  34  Wis.  Habeas     Corpus,  —  Discharging    on 

37S.  habeas  corpus  a  judgment  debtor  im- 

Sale. — Ordering  a  sale  in  a  partition  prisoned  for  contempt  on  supple- 
suit.  Vesper  v,  Farnsworth,  40  Wis.  mentary  proceeding.  In  re  Fenelon, 
357.  37  Wis.  231. 

Bill  of  Particulars, — Striking  out  a  Certiorari,  —  Refusing   to   quash   a 

bill  of  particulars.    Kewaunee  County  writ    of    certiorari     or     mandamus. 

V.  Decker,  28  Wis.  669.  State    v.    Fond  du   Lac,  35   Wis.   37; 

Filing   Answer, — Permitting   a   de-  §tate     v.     Wood     County,    41     Wis. 

fendant   to  serve  and  file  an  answer  28. 

more  than  a  year  after  notice  of  judg-  Complaint, — Refusing  to  strike  out  a 

ment.     Holmes  v,  Campbell,  13  Minn,  complaint  for  irregularity  in  testing 

66.  the  summons,  Rahn  v,  Gunnison,  12 

Counsel  Fees, — An  order  granting  an  Wis.  528;  or  setting  aside  its  service 

allowance  as  counsel  fees  to  wife,  in  for  illegibility,  Orton  v.  Noonan,  32 

an  action  of  divorce  made  after  deter-  Wis.  104. 

mination  of  suit  and  entry  of  judg-  Contract, — Requiring  a  defendant  to 

ment  for  defendant.    Wagner  v.  Wag-  furnish  a  copy  of  a  contract  set  up  in 

ner,  34  Minn.  441.  his  answer.      Lusk   v,   Galloway,    52 

Provisional  Remedies, — Under  stat-  Wis.  164. 

utcs  allowing  an  appeal  from  provi-  Venue. — Denying  a  change  of  venue, 

sional  remedies  an  order  refusing  to  Carpenter  v.  Comfort,  22  Minn.  539. 

vacate  an  order  of  arrest  is  appeala-  Motion  for  Judgment,  —  Denying   a 

blc.    Pratt  v.  Page,  18  Wis.  337.  motion  for  judgment  on  the   plead- 

An  order  requiring  a  party  to  give  ings.       McMahon     v.    Davidson,    za 

an  adverse  party  inspection  of  papers  Minn.  357. 
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orders  is  of  equal  rank  and  dignity  with  th«  right  to  appeal  from 
the  judgment.    One  right  in  no  manner  depends  on  the  other.^ 

d.  In  Special  Proceedings. — Where  a  statute  allows  an  ap- 
peal  from  "  final  orders  made  in  a  special  proceeding,"  it  includes 
final  orders  in  all  cases  where  the  law  confers  a  right  and  author- 
izes a  special  application  to  a  court  of  justice  to  enforce  it.* 

Leave  to  Answer, — Refusing    leave  Motion  to  Dismiss, — An  order  refus« 

to  jioswer  after  judgment  for  plain-  ing  to  grant  a  motion  to  dismiss  an 

tiif,  notwithstanding  a  demurrer  to  a  appeal  from  a  probate  to  a  district 

complaint.     Keegan   v.   Peterson,   24  court  is  not  appealable  as  a  special 

Minn.  i.  order    made    after    final    judgment. 

Bill  of  Exceptions, — Dismissing    an  Connell  v,  Warren  (Idaho,  1891),  27 

application  for  settlement  of  a  bill  of  Pac.  Rep.  730. 

exceptions.    Richardson  v,  Rogers,  37  Order  of  Payment,. — But  an  order  re- 
Mian.  461.  quiring  the  clerk  to  pay  money  col- 

1.  Comstock  Mill,  etc.,  Co.  v,  Allen,  lected  on  a  judgment  in  favor  of  the 

21    Nev.    325;    Marshall    r.    Golden  defendant  to  the  plaintiff  in  another 

Fleece,  G.,e^c.,  M in.  Co.,  x6  Nev.  156;  judgment  against  the  defendant,   is 

Stonesifer    v,    Kilburn,    94    Cat.   33;  such  an  order.     Hayes  v.  First  Judi- 

Calderwood  v.  Peyser,  42  Cal.  no.  cial  Dist.  Ct.,  11  Mont.  225. 

Constat. — The  fact  that  the  party  Allowing  Fees, — An  order  allowing  a 
consented  to  the  judgment,  or  that  he  Uen-claimant  attorney's  fees  under 
has  lost  his  right  of  appeal  therefrom,  Cal.  Code  Civ.  Pro.,  §1195,  is  appeal- 
does  not  affect  his  right  to  appeal  able  as  a  special  order  made  after 
from  the  order.  Comstock  Mill,  etc.,  final  judgment.  Schallert  -  Ganahl 
Co.  V,  Allen,  21  Nev.  325.  Lumber  Co.  v.  Neal,  94  Cal.  192. 

Orders  Made  in  Same  Cause. — Where  Co5ts,^Ot  an  order  made  after  judg- 

a    statute    allows    an    appeal    from  ment  retaxing  costs,  Comstock   Mill, 

"  special  orders  made  after  final  judg-  etc.,  Co.  v^  Allen,  21  Nev.  325;  or  an 

ment,"   such    orders    must  be   made  order  awarding  alimony  and  suit  ex- 

in  the  cause  in  which   judgment  is  penses  after  judgment  for  defendant, 

rendered.     Brown  v,   Starr,   75  Cal.  Wilde  v.  Wilde,  2  Nev.  306;  or  an  order 

165.  striking  out  a  statement  on  motion  for 

la  Speeisl  Ptoeeediagi. — A  final  order  new  trial,  Calderwood  v.  Peyser,  4a 

in  a  proceeding  to  set  aside  a  judg-  Cal.  no. 

ment  for  fraud  is  **a  final  order  in  a  %,  Matter  of  Cooper,  22  N.  Y.  86; 

special  proceeding    affecting    a    sub-  New  York  Cent.  R. Co.  v.  Marvin,  11  N. 

stantial   right  therein."      Dryden  v,  Y.  286;  In  re  Fleming's  Petition,  16 

Wyllis,  51  Iowa  534.  Wis.  70;  Minnesota  Valley  R.  Co.  r. 

Final  Orders  Made  after  Judgment. —  Doran,  15  Minn.  230;  Warren  v.  First 

Where  an  appeal  is  allowed  from  final  Div.,    etc.,    R.    Co.,    18    Minn.   384; 

orders  made  on  summary  application  Turner  v,    Holleran,    11    Minn.   253; 

after  judgment,  an  appeal  can  only  be  Minnesota  Cent.  R.  Co.  v,  Peterson, 

taken  from  the  orders  finally  disposing  31  Minn.  42;  Molde  v,  Stearns  County, 

of  the  subject  where  several  are  made.  43  Minn.  312;  Semrow  v,  Semrow,  26 

It  must  also  affect  a  substantial  right.  Minn.    9;    Menage    v,    Lustfield.    30 

Jarvis  v,  Hamilton,  37  Wis.  88.    As  a  Minn.  487;  Papke  v,  Papke,  30  Minn, 

denial  of  a  motion  to  set  aside  a  de-  260. 

fault  and  allow  an  answer  to  be  filed  '  Substantial  J^ight. — An  order  affect- 
in  a  case  in  equity.  Smith  v.  Law-  ing  a  substantial  right  made  in  a 
rence,  3  Wis.  779;  Johnson  v,  Eldred',  special  proceeding  is  an  appealable 
13  Wis.  482;  Levy  V.  Goldberg,  40  Wis.  final  order.  Harman  v,  Barhydt,  20 
308.  Neb.  630:  I*urpin  v,  Coates,  12  Neb. 
Chamber  Order, — An  order  made  at  321;  Powers  v.  Reed,  19  Ohio  St. 
chambers  is  appealable  as  a  "  special  189. 

order    made    after    final    judgment,"  Striking  off  Voter's  Name, — An  or- 

within  a  statutory  provision  allowing  der  striking  the  name  of  a  voter  from 

an  appeal.     Clarke  v,  Gonn,  2  Mont,  the  ofiScial  registry  is  appealable  as  an 

538;  Calderwood  v.   Peyser,  42  Cal.  order  made  in  a  special  proceeding 

no.  affecting  a  substantial  right.     Matter 
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f.  Under  Code  of  New  York. — In  New  York  every  order 
of  the  special  term  of  a  court  affecting  a  substantial  right  is 
appealable  to  the  general  term  of  the  same  court  although  it  rest 
in  discretion  ;*  but  no  appeal  can  be  taken  to  the  Court  of 
Appeals  from  discretionary  orders,  whether  they  affect  a  substan- 
tial right  or  not.*  But  an  order  of  the  general  term  affirming  a 
special-term  order  refusing  to  entertain  a  motion  on  the  ground 
of  a  lack  of  power  presents  a  question  of  law  appealable  to  the 
Court  of  Appeals  ;*  or  a  refusal  of  the  general  term  to  entertain 
an  appeal  from  an  order  of  the  special  term  affecting  a  substan- 
tial right.^ 

of  Ward    (Supreme    Ct.)f  ao    N.  Y.  Mfg.  Co.,  i  E.  D.  Smith  (N.  Y.)  349; 

Sapp.  606.  Quinn  v.  Case,  2  Hilt.  (N.  Y.)  467; 

Incorporation, — So  also  an  order  of  a  Marquat  v,  Mulvy,  9  How.  Pr.  (N.  Y. 

county  judge   on   appeal    from   pro-  Supreme  Ct.)  460;  Cruger  v.  Douglass, 

ceedings    to    incorporate    a    village.  8  Barb.  (N.  Y.)  81;  Artisans'  Bank  v. 

Matter  of  Harrisville  (Supreme  Ct.),  Tread  well.    34    Barb.    (N.    Y.)    558; 

21  N.  Y.  Supp.  62.  McElwain  v.   Corning,    12    Abb.   Pr. 

Appraisal, — Appointing  or  refusing  (N.  Y.  Supreme  Ct.)  16;   McMahon  v. 

to  appoint  commissioners  of  appraisal  Mutual  Ben.  L.  Ins.  Co.,  12  Abb.  Pr. 

io condemnation  proceedings.    Matter  (N.   Y.   Supreme    Ct.)  28;    Beach   9« 

of  Metropolitan  El.  R.  Co.,  136  N.  Y.  Chamberlain,  3  Wend.  (N.  Y.)  366. 

500;  Matter  of  Broadway,  etc.,  R.  Co.,  8.  Livermore  v,  Bainbridge,  56  N. 

69  Hun  (N.  Y.)  275.  Y.  72;  Jeffras  v.  McKillop,  etc.,  Co.,  2 

Condemnation  Proctedings,  —  Or  an  Hun  (N.  Y.)35i;  New  York  Security 

order    in  condemnation    proceedings  Bank  v.  Commonwealth  Nat.  Bank,  3 

condemning  land.      Wisconsin  Cent.  Hun  (N.  Y.)  287. 

R.Co.v.CornellUniversity,49  Wis.163.  S.  Cushman  v.  Reynolds,  123  N.  Y. 

Contempts — A  final  order  punishing  138;  Martin  v.  Windsor  Hotel  Co.,  70 

a  party  for  contempt.  In  re  Day,  34  N.  Y.  loi;  Piatt  v,  Piatt.  66  N.  Y.  360; 

Wis.  638;  State  v.  Giles,  10  Wis.  loi;  Sprague   v,  Dunton,  14  Hun  (N.  Y.) 

Shannon  v.  State,  18  Wis.  604:  or  re-  490;  Tilton  v,  Beecher,  59  N.  Y.  176; 

fusing  to  set  aside  an  order  for  at-  Beach  v.  Chamberlain,  3  Wend.  (N.Y.) 

tachment   in    contempt    proceedings,  366;  People  v.  Coffin,  7  Hun  (N.  Y.) 

Lamonte  v.  Pierce.  34  Wis.  483.  608;  Martin  v.  Hicks,  i  Abb.  N.  Cas. 

1.  St.  John  V.  Croel,  lo  How.  Pr.  (N.  Y.  Supreme  Ct.)  341;  Hewlett  v, 

(N.  Y.    Supreme    Ct.)  253;    Western  Wood,  67  N.  Y.  394;  Tolman  v,  Syra- 

R.   Co.    V.    Kortright,   10    How.    Pr.  cuse,  etc.,  R.  Co.,  92  N.  Y.  353;  Sny- 

(N.   Y.    Supreme    Ct.)    457 ;    Living-  der  v.  Snyder,  96  N.  Y.  88;  Matter  of 

ston   V.  Swift,   23   How.    Pr.   (N.   Y.  Holbrook,  99  N.  Y.  539. 

Supreme  Ct.)  I ;  Fassettv.  Tallmadge,  D^prlTation    of  Statutory  Bemedy. — 

15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)205;  Where  an  order  of  the  general  term 

Innes  v,  Purcell,  2  Thomp.  &  C.  (N.  of  the  New  York  Supreme  Court  de- 

Y.)538:  Disbrow  V.  Henshaw,  8  Cow.  prives  appellant  of  a  remedy  given 

(N.  Y.)  349;   Rogers  v.  Patterson.   4  by  statute  it  is  appealable  to  the  court 

Paige  (N.  Y.)  450:  Buhler  v,  Hubbell  of  appeals;  Levy  v.  Salomon,  105  N.Y. 

(Supreme  Ct.),  32  N.  Y.  St.  Rep.  342;  533;  or  where  an  order  of  the  general 

Ithaca    Agricultural    Works    v.    Eg-  term  affirms  a  special-term  order  dis- 

gleston,    107    N.   Y.  272;    Matter    of  charging  a  defendant  from  an  arrest, 

Manhattan   Dispensary,   7  N.  Y.   St.  before  trial  of  the  action  or  any  judg- 

Rep.  871;   Moorhouse  v,  Yeager,  38  ment  therein,  on  the  sole  grbund  that 

N.  Y.  Super.  Ct.  50;  Matter  of  Duff,  he  was  entitled  thereto  under  §111 

41    How.  Pr.  (N.  Y.   Ct.   App.)  350;  of  Code  Civ,  Pro.,  as  amended  by  ch. 

Rathbun  v,  IngersoU,  34  N.  Y.  Super.  672,  Laws  1886,  Levy  v,  Salomon,  105 

Ct.  2x1;  Central  Nat.  Bank  v,  Clark,  N.  Y.  533. 

34  N.  Y.  Super.  Ct.  487;  Alexanders.  4.  Hanover  F.  Ins.  Co.  v,  Tomlin- 

Bennett,   38   N.   Y.    Super.   Ct.    492;  son,  58  N.  Y.  215;  Jemison  v.  Citizens' 

Tracy  v.    New  York    Steam    Faucet  Sav.  Bank,  85  N.  Y.  546. 
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4.  Interlocutory  Deoitioni — a.  In  General. — The  distinction 
between  final  and  interlocutory  orders  and  judgments  is  often- 
times exceedingly  nice,  yet  of  the  most  important  consideration 
in  appellate  procedure.  An  interlocutory  judgment,  order,  or  de- 
cree is  one  made  between  the  institution  and  final  decision  termi- 
nating the  cause.     It  is  auxiliary  to  the  final  determination  of  the 


InitAnoet  of  Orders  Raiting  in  Dis- 
cretion Aifecting  a  SabstantisI  Sight — 
Foduction  of  Papers, — An  order  to 
compel  the  production  of  books  and 
papers,  Woods  v.  De  Figaniere,  i 
Robt.  (N.  Y.)6Si;  Julio  v.  Ingalls,  17 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  448, 
note;  Thompson  v,  Erie  R.  Co.,  9 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ci.) 
212;  or  imposing  a  fine  for  their  non- 
production,  Sudlow  V.  Knox,  4  App. 
Dec.  (N.  Y.)  326. 

Commission, — An  order  granting  an 
open  commission  to  examine  orally 
unknown  witnesses  affects  a  substan- 
tial right,  Jemison  v.  Citizens'  Sav. 
Bank,  85  N.  Y.  546;  or  denying  a  mo- 
tion for  the  issuance  of  a  commission, 
Wallace  v.  American  Linen  Thread 
Co.,  46  How.  Pr.  (N.  Y.  Supreme  Ct.) 
403;  Henry  ».  Henry,  4  Den.  (N.  Y.) 
253;  refusing  to  open  a  commission 
for  the  examination  of  a  witness  who 
has  since  disclosed  material  facts, 
Beach  v.  Fulton  Bank,  2  Wend.  (N.  Y.) 
225;  granting  letters  rogatory  instead 
of  a  commission.  Anonymous,  59N.Y. 
313;  refusing  to  rehear  a  motion  to  in- 
struct a  master  as  to  the  mode  of 
examining  a  witness,  Williamson  7. 
Hyer,  4  Wend.  (N.  Y.)  170;  Marvin  v, 
Seymour,  i  N.  Y.  535;  appointing  a 
commissioner  to  take  testimony  in  a 
foreign  country,  McLean  v,  Adams, 
45  Hun  (N.  Y.)  189. 

Vacation  of  Order, — Granting  or 
denying  a  motion  to  vacate  or  modify  a 
prior  order  of  examination  of  a  party, 
Burt  V,  Oneida,  21  N.  Y.  Wkly.  Dig. 
342;  Amsinck  v.  North,  62  How.  Pr. 
(N.  Y.  C.  PI.)  114;  Jenkins  V.  Putnam, 
106  N.  Y.  272;  Glenneyt'.  Stedwell,64 
N.  Y.  120;  Mechanics'  Nat.  Bank  v, 
Sheehan,  loi  N.  Y.  176;  unless  a 
similar  order  made  by  another  judge 
is  unappealed  from,  Amsinck  v. 
North,  62  How.  Pr.  (N.  Y.  C.  PI.)  114. 

Setting  Aside  Judgment, — An  order 
setting  aside  a  judgment,   Fisher  c . 
Hepburn,  48  N.  Y.  41;  or  vacating  a 
judgment  by  confession,  Belknap  v. 
Waters,  11  N.  Y.  477. 

Striking  off  Cause. — Striking  a  cause 


from  a  circuit  calendar  as  equitable. 
Beary  v,  Hoster  (Supreme  Ct.),  6  N. 
Y.  Supp.  330. 

Reference, — Vacating  an  order  of 
reference  and  changing  the  venue. 
Hoffman  v.  Sparling,  12  Hun  (N.  Y.) 

83. 
Judicial  Sale, — An  order  refusing  to 

set  aside  a  judicial  sale  of  an  infant's 
property  as  collusive.  Howell  v. 
Miller,  53  N.  Y.  322. 

Orders  refusing  to  open  a  sale  of 
mortgaged  property.  Tripp  v.  Cook, 
26  Wend.  (N.  Y.)  143;  Kellogg  v, 
Howell,  62  Barb.  (N.  Y.)  280;  Buffalo 
Sav.  Bank  v,  Newton,  23  N.  Y.  160; 
Wakeman  v.  Price,  3  N.  Y.  334;  Hazel- 
ton  V,  Wakeman,  3  How.  Pr.  (N.  Y.  Ct. 

App.)  357- 

Dismissal  of  Appeal, — An  order  re- 
fusing to  dismiss  an  appeal  from  a 
justice's  court  for  want  of  an  under- 
taking. Kuntz  V,  Licht,  8  Hun  (N. 
Y.)  14. 

Affecting  Substitution, — An  order  re- 
viving an  action  against  the  represent- 
ative of  a  deceased  defendant  sued 
jointly  with  orders.  Arthur  v.  Gris- 
wold,  60  N.  Y.  143. 

Substituting  after  judgment  the  per- 
sonal representative  of  a  deceased 
partner  as  plaintiff.  Hackett  v,  Bel- 
den,  47  N.  Y.  624. 

Denying  a  motion  to  revive  a  suit 
against  the  personal  representative  of 
a  deceased  codefendant  in  a  tort  ac- 
tion.    Union   Bank  v,  Mott,  27  N.  Y. 

633. 

Allowing  a  plaintiff  to  whom  all  co- 
plaintiffs  had  assigned  their  interests 
to  conduct  the  suit  in  his  own  name 
alone.  Getty  v,  Spaulding,  58  N.  Y. 
636. 

Continuing  a  pending  undetermined 
special  proceeding  in  the  name  of  the 
personal  representative  of  a  deceased 
party.  Matter  of  Palmer,  115  N.  Y. 
493;  Matter  of  Roberts,  53  Hun(N.  Y.) 
338. 

Insolvency  Proceedings,  —  Setting 
aside  a  sale  by  an  assignee  for  benefit 
of  creditors.  Matter  of  Rides,  23  Hun 
(N.  Y.)9i. 
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cause^  and  leaves  a  right  of  the  parties  controverted  in  the  partic- 
ular case  unadjudicated.^  It  is  a  universal  rule  that,  except  as 
provided  by  statute,  no  appeal  can  be  prosecuted  from  a  pro- 
ceeding taken  prior  to  final  judgment  or  decree.* 

1.  Kennedy  v.   Morrison,   31   Tex.  Rhodes  v.  Craig,  21  Cal.  419;  DeBarry 

220;  Washington  City,  etc.,  R.  Co.  v,  v,    Lambert,    10   Cal.  503;   People  v. 

Southern   Maryland  R.  Co.,  55    Md.  Thurston,  5  Cal.  517;  Henly  v.  Hast- 

156;    Cain    V.   Warford,   7    Md.   282;  ings,  3  Cal.  341;  Stearns  v.  Marvin,  3 

Cambridge     Valley     Nat.     Bank    v.  Cal.  376;  Beck  v.  San  Francisco,  4  Cal. 

Lynch,  76  N.  Y.  516;  Harris  v.  Clark,  375;  Dimick  v.  Deringer,  32  Cal.  488; 

4  How.  Pr.  (N.  V.  Ct.  App.)  78;  Cruger  Thompson  v.  Lynch,  43  Cal.  482;  Grant 

V.  Douglass,  4  How.  Pr.  (N.  Y.  Ct.  v.  Johnston,  45  Cal.  243;  People  v,  De 

App.)  215;  Swarthout  v.  Curtis,  4  N.  La  Guerra,  43  Cal.  225;  Haraszthy  v. 

Y.  415;  Tompkins  v.  Hyatt,  19  N.  Y.  Horton,  46  Cal.  545;    Sutter    v.   San 

534;  Lewis  V,  Campan,  14  Mich.  460;  Francisco,   36  Cal.  112;   Hastings   v. 

Wing  V.  Warner,  2  Dougl.  (Mich.)  288;  Cunningham,  35  Cal.  549;  Dunne's  £s- 

Caswell  V.  Comstock,  6  Mich.  391.  tate,  53  Cal,  631;  /it  r^  Smith's  Estate, 

"Appeals  and  exceptions  taken  on  51  Cal.   563;  Christie  v,  Christie,  53 

interlocutory  matters  cannot  be  heard  Cal.  26;  Miller  v,  Sharpe,  54  Cal.  590; 

in  this  court  until  the  proceedings  at  Conniff  v.  Kahn,  54  Cal.  283.  Welsh  v, 

nisiprius,  to  determine  the  legal  rights  Allen,  54  Cal.  211;  Ashley  v,  Olmstead, 

of  the  parties,  appear  to  be  ended."  54  Cal.  616;  Blum  v,   Brownstone,  50 

McCallum  v,  Lambie,  145  Mass.  236.  Cal.  293;  Wenborn  v.  Boston,  23  Cal. 

Final  Dserte. — Under  a  final  decree  321;  Williams  v.  Conroy,  52  Cal.  414; 

a  party  obtains  his  right  without  any  Adams  v.  Woods,  18  Cal.  30. 
further    adjudication   on    the  merits,        Connecticut. — Gleason  v.   Chester,  i 

either  by  force  of  the  decree  itself  or  Day  (Conn.)  27;  Tread  way  v,  Coe,  21 

supplementary  proceedings  of  a  min-  Conn.  284;  Carpenter  v.  Childs,  i  Root 

isterial  character  in   execution  of  it.  (Conn.)    181;    Ray    v.   Fitch,   z   Root 

Lewis  V.  Campau,  14  Mich.  460.  (Conn.)  290;  Wallace  v.  Middlebrook, 

8.  Alabama, — George  «r.  Saunders,  19  28  Conn.  465;  Finch  v.   Ives,  24  Conn. 

Ala.   744;  Tomlin  v.  State,  19  Ala.  9;  390. 

Braleyv.  Clarke,  18  Ala.  436;  Bridges        District    of    Columbia, — Condon    v, 

V.  Miller,   3    Ala.   746;    Robinson    v.  Gray  (D.  C,  1888),  12  Cent.  Rep.  41. 
Craig,  16 Ala.  50;  Mallory  v,  Matlock,        Florida, — Bellamys.  Bellamy,  4  Fla. 

7  Ala.  757;  Bond  v,  Marx,  53  Ala.  177;  242;  Putnam  v,  Lewis,  i  Fla.  507;  Mc- 

McKimmey  V.  McKimmey,  52  Ala.  102;  Kinnon  v,  McCollum,  6  Fla.  376;  Sta- 

Matthewst'.  Hobbs,  51  Ala.  210;  Tram-  pies  v,  Hartridge,  8  Fla.  426. 
mell  V.  Trammell,  V.  5oAla.  59;  Cox  v.        Georgia, — Brady  v,  Furlon,  38   Ga. 

James,  40  Ala.  297;  Waters  v,  Coker,  108;  Johnson  v,  Stewart,  40  Ga.  167. 
39  Ala.  730;  Watt  V.  Watt,  37  Ala.  543;        Illinois, — Phelps   v,  Fickes,  63    111. 

Boyett  V.  Kerr,  7  Ala.  9;  Crothers  v.  201;  Thompson  v,   FoUansbee,  55  111. 

Ross,  Z7  Ala.  816;  Reynolds  v,  Rey-  428;    Myers  v,    Manny,  63    111.    213; 

nolds,  II  Ala.  1023;  Horton  v,  Averett,  Springfield  v,  Edwards,  84  111.  626;  Ex 

20  Ala.  719;  Ex  f,  Cresswell,  60  Ala.  /.   Thompson,   93   III.   89;  Harsha  v, 

378;  Cochran  v.  Miller,  74  Ala.  50.  McHenry,  82  111.  278. 

California. — Duff  z/.  Duff,  71  Cal.  513;        Indiana, — McKnight  v,  Knisely,  25 

Kower  v,  Gluck,  33  Cal.  401;  Pende-  Ind.  336;  Rinehart  v.  Bowen,  44  Ind. 

gast  V.  Knox,  32  Cal.  73;  Quibey  v,  353;  Speerv.  Davis,  38  Ind.  271;  Simp* 

Gambert,   32    Cal.  304;  Gates  v,  Sal-  son  t/.  Pearson,  31  Ind.  i;  Goodwin  v. 

mon,   28   Cal.   320;  Peck  v,   Vanden-  Goodwin,  48  Ind.  584;  Wolley  v.  State, 

berg,   30  Cal.  11;  Peck  v.  Courts,  31  8  Ind.  377;  Reese  v.  Beck,  9  Ind.  238; 

Cal.  207:  Martin  V.  Tra vers,  7  Cal.  253;  Reed  v.   Reed,   30  Ind.  313;  Reed  v, 

Juan  V.  Ingoldsby,  6  Cal.  439;  People  Reed,  44  Ind.  429;  Hamlyn  v,  Nesbit, 

V,  Stillman,   7  Cal.    117;    Hopper    v,  37  Ind.   284;  Wood  v.  Wood,  51  Ind. 

Kalkman,  17  Cal.  517;  Brooks  v.  Cal-  141;  Martindale  v.  Brown,  18  Ind.  284; 

derwood,  19  Cal.  124;  Johnston  v,  Dop-  Western  Union  Tel.  Co.  v,  Locke,  107 

kins,   6  Cal.   83;  Baker  v.  Baker,  10  Ind.  9. 

Cal.  527;  Ketchum  v,  Crippen,  31  Cal.        Iowa. — Baldwin  v.  Mayne,  40  Iowa 

365;Leffingwell  v,  Griffing,  29  Cal.  192;  687;  AUerton  v,  Eldridge,  56  Iowa  709; 
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lIsdlAgt  ittd  e^wAwAnn. — Therefore  no  appeal  will   lie  from  the 
mere  conclurions  of  law  or  findings  of  fact  of  a  court  trying  a 

Horak  v.  Horak,  68  Iowa  49;  Richards  State,  xo  Neb.  204;  Prueit  v.  People,  5 

V.  Burden,  31  Iowa  305;  Des  Moines  Neb.  382;  Miller  v.  Burlington,  etc.,  R. 

Valley  Live  Stock  Ins.  Co.  v,  Hender-  Co,,   7  Neb.   228;    Hall   v.   Vainer,  7 

son,  38   Iowa  446;    Walker  v,   Pum-  Neb.  398  ;  Meglemere  v.  Bell,  14  Neb. 

phrey,  82  Iowa  487.  378;  Brown  v.  Edgerton,  14  Neb.  453; 

AV»/«rJt^.— Downard  v.  Com.  (Ky.,  Wilson  f.  Shepherd,  15  Neb.  17. 

X891),  178.  W.  Rep.  439*  JS^arti  Carolina,— Clement  v,  Foster, 

l^'uitiana.'^Siaf  v.  Judge,   32  La.  99  N.   Car.  255;  Davis  v.  Ely,  100  N. 

Ann.  300;  Spencer  v.  Lambert,  4  Mar-  Car.  283;  White  v,  Utley,  04  N.  Car. 

tin,  N.  S.  (La.)  366;  Howards.  Cox,  7  511;  Knott  v.  Burwell,  96  >LCar.  272; 

Martin,  N.  S.  (La.)   X02:  Ponsony  v.  £xp.  Spencer,  95  N.  Car.   271:  Welch 

Dcbaillon,  7  Martin,  N.   S.  (La.)  204;  v,  JKinsIand,  93   N.  Car.   281;  Sneedea 

Bailey  v.  Sims,  3  La.  Ann.  218;  Hun-  v.  Harris,  107  N.  Car.  311;  Hilliard  v. 

tington    V.   Sheriff,  7   La.  Ann.    205;  Cram,  106  N.  Car.  467;  Lambe  v.  Love, 

State  V.  Judge,  10  La.  Ann.  204;  Moore  109  N.  Car.  305. 

r.  Gordon,  14  La.  Ann.  389;  Freret  v.  New  York, — DeCamp  v.  New  Jersey 

Marigny,  8  La.   505;  Laurent  v.  Sail-  Mut.  L.  Ins.  Co.,  2  Sweeney  (N.  Y.) 

lard,  XI  La.  40;  State  v.  Judge,  17  La.  481;   Offinger  v.  DeWolf,  40    N.    V. 

432;  Gravier  v.    Caraby,    8   La.  204;  Super.  Ct.   446;  Garner  v,   H&rmony 

Park    V.     Porter,    2    Rob.  (La.)    342;  Mills,  6  Abb.  N.  Cas.   (N.  Y.  Super. 

Thompson  v.  Flathers,  45  La.  Ann.  X20.  Ct.)  2x2;  Jones  r.    Jones,   81   N.   Y. 

Maryland. '^Smiix  v.  Manufacturers*  35. 

Nat.    Bank,    69    Md.    232;   Danels   v.  Pennsylvania, — Snyder  v.  Flanigan, 

Taggart,  x  Gill  &  J.  (Md.)  31X;  Rich-  6  Leg.  k  Ins.  Rep.  (Pa.)  xi;  Bossier  v. 

ardson  v.  Jones,  3  Gill  &  J.(Md.)  163;  Johns.  2  P.  &  W.  (Pa.)  33X;  Beitler  v. 

Roberts  v,  Salisbury,  3  Gill  &  J.  (Md.)  Zeigler,  x  P.  &  W.  (Pa.)  135;  Logan  r. 

425;  Scott  V.  Crawford,    xo  Gill  &  J.  Jennings,  4  Rawle (Pa.) 355;  Orbinson's 

(Md.)379;  Snowde^  v.  Dorsey,  6  Har.  Appeal  (Pa.,  x 888),   X4  Atl.  Rep.  326; 

&  J.    (Md.)    XX4;  Chase   v,  Glenn,  i  Carters.  Caldwell,  X47  Pa.  St.  370. 

Har.  &  G.  (Md.)  160.  Texas, — Houston   v,   Starr,  x 2  Tex. 

Massachusetts. — Bennett     v.     Clem-  424;  Goss  v,  McClaren,  X7  Tex.  X07; 

ence,  3  Allen  (Mass.)  43X.  Cheatham  v.  Riddle,  8  Tex.  x66;  Ewing 

Michigan, — Thurstin     v.     Luce,    61  v,  Kinnard,  2  Tex*  X64;  Byers  v,  Jones, 

Mich.  292;  Prentis  v.    Rice,  2  Dougl.  2  Tex.    530;  Hancock  v,  Metz,  7  Tex. 

(Mich.)  296;  Wing  V.  Warner,  2  Dough  x 77;  Warren  9.  Shuman,  5  Tex.  44X; 

(Mich.)  288;  Romeyn  v.  Hale,  x  Mich.  Little  v,  Morris,  xo  Tex.  260;  Goss  t/. 

93;  Caswell  V,  Comstock,  6  Mich.  39X;  McClaran,  8  Tex.  342;  Scott  v.  Burton, 

Enos  V,  Sutherland,  9  Mich.  X48;  Ben-  6  Tex.  322;  Stewart  v,  Jones,  9  Tex. 

nett  V.  Nichols,  12  Mich.  22;  Perkins  469;    Burrell   v.    State,   16  Tex.    X47; 

V,  Perkins,  xo  Mich.  425;  Newbould  v.  State  v,  Daugherty,  5  Tex.  3;  State  v. 

Stewart,   X5    Mich.    155;     Duncan    v.  Paschal,  22  Tex.  584;  State  v.  Pierce, 

Campau,   X5   Mich.    4x5;  Demaray  v,  26  Tex.    1x4;  Neyland  v.    White,    25 

Little,  X7  Mich.  386;  Boinay  v.  Coats,  Tex.  3x9;  Patterson  v.  Hall,   30  Tex. 

X7Mlch.4ix.  464;  Holt  v.  Wood,  23  Tex.  474;  Fitz- 

Minnesota, — Gerish    v.    Johnson,    5  gerald  v.  Fitzgerald,  2X  Tex.  4x5;  Mar- 
Minn.  23.  tin  V,  Wade,  22  Tex.  224;  McAlpin  v, 

Mississippi, — Clay  County  r.  Chick-  Bennet,    2X    Tex.   535;    Bradshaw   v, 

as^w  County,  63  Miss.  289.  Davis,  8  Tex.  344- 

^i/w«r».—Strlckler  W.Tracy,  66 Mo.  Virginia. — Bailey  v,     Robinson,     i 

466;    McMurtry  v,  Glascock,  20  Mo.  Gratt.  (Va.)4. 

432;  Macke  v.  Byrd,  109  Mo,  487.  West  Virginia, — Pumphry  v.  Brown, 

Nebraska, — Brown  v.  Rice,  30  Neb.  3  W.  Va.  9;  Steenrod  v.  Wheeling,  etc., 

236;  Mills  V,  Miller,  2  Neb.  309;  Smith  R.  Co.,  25  W.  Va.  X33;  Pack  v,  Chesa- 

V.  Sahler,  x  Neb.  3xx;  Scofield  v.  Lin-  peake,  etc.,  R.  Co.,  5  W.  Va.  xx8;  Har- 

coln  State  Nat.  Bank,  8  Neb.  X7;  School  ris  v,  Hauser,  26  W.  Va.  602. 

Dist.    No.  X5  V.  Brown,  xo  Neb.  44X;  Wisconsin. — Allen    v,    Beekman,  42 

Sprick  V,  Washington  County,  3  Neb.  Wis.  X85;  State  v.  Pierce,  36  Wis.  646; 

255;  Nichols  V.  Hail,  5  Neb.  X95;  Rid-  Thornton  v,  Eaton,  45  Wis.  62X. 

die  V,  Yates,  xo  Neb.    5xx;  Green  v.  United  States, — Fleitas  v,    Richard- 
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case  without  a  jury,  or  from  a  verdict  of  a  jury  upon  which 
judgment  has  not  been  entered.* 

AMoint — Or  from  an  order  to  account  in  an  action  of  account  ;• 
or  ordering  a  referee  to  take  an  account  without  settling  the 
principles  of  the  cause.' 

Feigned  litiiee. — Or  from  an  order  in  an  equitable  cause  making 
feigned  issues  for  a  jury;  the  appeal  must  be  from  the  final 
decree  thereon.* 

Tram&renceofCaiiie. — Or  allowing  appellant  to  change  an  equity 
to  a  law  action,  and  transferring  the  cause  to  the  law  docket.* 

dumge  of  Tenno. — Orders  granting  or  overruling  a  motion  for  a 
change  of  venue  are  reviewable  only  on  appesd  from  final  judg- 
ment.*   See  article  Change  of  Venue. 

son,  147  U.  S.  538;  Sanborn  v.  U.  S.,  Terdiot  of  Jury. — Butcher  v.  Palmer, 

87  Ct.  CI.  485.  4  Coldw.  (Tenn.)  248;  Weppler  r.  Mc- 

Writ   of   Error.— A    writ    of    error  Millan,  Dall.  (Tex.)  502. 

brought  on  an    interlocutory  matter  8.  Anderson   v,    Lundburg,   41   111. 

will  abate.     Wallace  v,  Middlebrook,  App.  248.     Lee  v.  Abrams,  12  111.  no; 

28  Conn.  465.  Beitler  v.  Zcigler,  i  P.  &  W.  (Pa.)  135; 

And  an  appeal  will  be  dismissed.  Gesell's  Appeal,  84  Pa.  St.  238. 

Sec  Final  Judgment  ^  infra,  8.  Meadows    v.    State,     7     Coldw. 

Beeosation  of  Judge. — The  order  of  a  (Tenn.)  416. 

judge  recusing  himself  on  the  ground  4.  Knebel   v.   Baumgarden,   i  Leg. 

of  personal  interest  is  not  appealable.  Rec.  (Pa.)  137;  Green  v.  Mills,  103  Pa. 

Fields  V.  Gagne,  33  La.  Ann.  340.  St.  22;  Cake  v.  Cake,  106  Pa.  St.  473. 

But  an  appeal  lies  from  an  order  of  5.  Gunn  v.  Donoghue,  135  111.  481. 

judge  a  quo  rescinding  his  former  vol-  6.  Agnes  v.  Judice,  3  Martin  (La.) 

untary  recusation   against  protest  of  185;  Todd  v.  Andrews,  3  Martin,  N.  S. 

a  party  after  it  has  been  acted  on.  (La.)  25;  Kelly  v,  Breedlove,  9  Martin 

Roman  Catholic  Church  v,  Perch6,  36  (La.)  492;  Powell  v.  Kellar,  i  La.  Ann. 

La.  Ann.  160.  25;  Pooley  v.  Moorhouse,  13  La.  Ann. 

1.  Thompson  v.  Lynch,  43  Cal.  482;  300;  State  v.  Judge,  31   La.  Ann.  47; 

Miller  v.  Sharpe,    54  Cal.   590;   Von  Hernsheim  v.  Levy,  33  La.  Ann.  1283; 

Glahn  v.  Sommer,  11  Minn.  203;  Ryan  Bryan  v.  State,  43  Ala.  321;  Edgerly  tr. 

V.  Kranz,  25   Minn.  362;  Johnson  v.  Stewart,  86  Iowa  87;  Ratcli£fe  v.  Elam 

Northern  Pac,  etc.,  R.  Co.,  39  Minn.  (Ky.,  1893).  21  S.  W.  Rep.  352;  State  v. 

30;  Lamonte  z'.  Montebello,  21  111.  App.  Reed  (Idaho,  1893),  32  Pac.  Rep.  apa. 

186;  Daniels  v,  Tibbets,  16  Neb.  666;  See  article  Change  of  Venue. 

Com.  V.Mitchell,  80  Pa.  St.  57;  An-  Dakota. — An  order  refusing  tp  change 

drews  V.  Concannon,  76  Iowa  251.  the  place  of  trial  of  an  action  was  held 

Beftiial  to  Find. — The  refusal  of  a  appealable  in  White  v.  Chicago,  etc., 

trial  court  to  make   certain  findings  R.  Co.,  5  Dakota  508,  as  "  involving 

cannot   be    appealed     from    directly,  the  merits  of  the  action." 

Gilmore  v.  Ham  (Supreme  Ct.),  15  N.  Kevada. — And  in  AVt^a^^  such  an  or- 

Y.  Supp.  391 ;  or  granting  or  refusing  der  is  reviewable  on  appeal  from  the 

a  motion  to  modify  findings  already  final  judgment  as  an  intermediate  or- 

made,   Shepard    v,    Pettit,   30  Minn,  der  involving  the  merits   and  neces- 

X19.  sarily  affecting  the  judgment.     State 

ConiimiatloB  of  Hiidiiigs. — No  appeal  v,  Shaw,  21  Nev.  222. 

can  be  taken  from  an  order  confirming  Diseretion. — Where  held  appealable 

the  findings  and  report  of  a  referee,  as  it  will  not  be  reversed  unless  abuse  of 

it  merely  constitutes  them  the  findings  discretion  is  shown.     Haas  v.  Wein- 

of  the  court  in  the  case.    Bourgeois  t/.  hagen,   30  Wis.   326;    Hungerford  v. 

Schrage.  69  Wis.  316;  Webster-Glover,  Cushing,  2  Wis.  397;  Scotland  Wcst- 

etc,  Lumber  Co.  z^.  St.  Croix  County,  ern   Bank    v.    Tallman,    15  Wis.   92; 

63  Wis.  647;  White  c'.  Magann,  65  Wis.  Schattschneider  v,  Johnson,  39  Wis. 

86^  387;  Wolcott  V.  Wolcott,  32  Wis.  63. 
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BinoTal  to  Vaitod  lutit  Covta.^An  order  removing  a  cause  from  a 
state  to  a  United  States  court  is  appealable  as  a  final  disposition 
of  the  cause  in  the  state  court ;  ^  but  not  an  order  refusing  to 
grant  such  removal.* 

Other  initanoM  of  unappealable  and  interlocutory  orders  will  be 
found  in  the  notes.' 

1.  Ellis    V,   Atlantic,   etc.,  R.   Co.,  Or/tVaW. —Overruling  a  motion  to 

134  Mass.  338;   Ex  p.  Southern   Tel.  quash  a  writ  of  certiorari.     Hamman 

Co.,  73  Ala.  564;  Bryan  v.  Richard-  v.  Lewis,  34  Tex.  474. 

son,  153  Mass.  157.  Arrest  of  Judgment. — Where  judg- 

S.  Ralph    V,    Claiborne,    3    Martin  ment  is  arrested  or  a  motion  in  arrest 

<La. )  176;  Baron  v.  Kingsland,  5  La.  denied,  no  appeal  can  be  taken  un- 

379;  Ellis  V,  Atlantic,  etc.,  R.  Co.,  134  til  another  final  judgment  has  been 

Mass.  340.  entered.     State  v.  Burns,  66  Mo.  227; 

Kew  York. — But  no  appeal  lies  to  Garesche   v.    Emerson,   31    Mo.   258; 

the  court  of  appeals  from  such  an  or-  Gilstrap  v.  Felts,  50  Mo.  431;  Bowie 

der.     Illius    v.    New   York,   etc.,   R.  v,  Kansas  City,  51  Mo.  459;  People  v, 

Co.,  13  N.  Y.  597.  Markham,   64    Cal.    157;     People    v, 

Wiseonsin. — An  order  refusing  leave  Majors,  65  Cal.  100;  People  v.  Henry, 

CO  withdraw  a  petition  and  bond  for  77  Cal.  445;  People  v.  Cline,  83  Cal. 

the  removal  of  a  cause  to  the  U.  S.  374;  Wallace  v.  Shark,  i  Morris  (Iowa) 

court  is  appealable  under  Wis.  Rev.  20.     But  there  are  authorities  which 

Stat.  §  3069.     Wadleigh   v.  Standard  hold  the  contrary.    See  article  Arrest 

L..  etc.,  Ins.  Co.,  76  Wis.  439.  of  Judgment,  X.  5. 

Massaehnsttts. — In  Massachusetts  the  Montana, — An  order  denying  a  mo- 
questions  of  law  arising  on  dismissal  tion  in  arrest  of  judgment  is  appeal- 
of  a  petition  for  transference  of  a  able  in  Montana.  Territory  v,  Duncan, 
cause  from  a  state  to  the  United  5  Mont.  478;  State  v.  Kingsly,  10 
States  court  may  be  brought  up  by  Mont.  537. 

bill  of  exception.      Bryan  v.  Richard-  Mechanic's  Lien, — An  order  refusing 

son,  153  Mass.  157;   Stone  v,  Sargent,  to  strike  ofif  a  mechanic's  lien  is  unap- 

129  Mass.  503;  Ellis  v,  Atlantic,  etc.,  pealable.     Keemer  v,  Herr,  12  W.  N. 

R.  Co.,  134  Mass.  338.  C.  (Pa.)  90. 

3.  Unappealable  6rd9in^Dower. — An  Administrator, — An  order  appointing 

order  directing  a  bill  for  dower  to  be  an   administrator  pendente  lite.     Mc- 

retained.  with  liberty  to  sue  at  law  to  Clanahan  v,  McClanahan,   12  Heisk. 

try  dower  right.     Scott  v,  Crawford,  (Tenn.)  379. 

10  Gill  &  J.  (Md.)  379.  Fercedendc, — An  order  awarding  a 

Order  of  Payment, — An   order  that  percedendo.     Virtue  v,  Patterson,  17 

garnishees  pay  money  into  court  to  S.  &  R.  (Pa.)  249. 

await    determination    of    the    cause.  Allowing  Appeal, — An    order    of   a 

Williams  v.  Buckler,  75  Wis.  309.  chancellor  directing  a  register  to  grant 

An  order  requiring  an  obligor  and  an  appeal  is   interlocutory.     Roberts 

sureties  on  a  bond  to  receive  the  pay-  v.  Taylor,  64  Ala.  550. 

ment  of  mone^  paid  for  sale  of  land  Leave  to  appeal,  or  granting  or  de- 

by  trustee  and  to  bring  it  into  court,  or  nying  leave   to  appeal,  on  statutory 

show  cause  to  the  contrary.     Richard-  grounds  after  expiration  of  statutory 

son  V.  Jones,  3  Gill  &  J.  (Md.)  163.  period.     Vincent  v,   Bowes,  78  Mich. 

An  Allowance  of  Commissions  by  an  315;  Com.  v.  Reiser,  147  Pa.  St.  342. 

orphans'   court  to  an  executor  or  ad-  Jurisdiction, — An  order   overruling 

ministrator  is  not  an  appealable  order,  an  objection  to  the  jurisdiction  of  the 

Wilson  V.  Wilson,  3  Gill  &  J.  (Md.)  20.  trial  court  is  not  appealable  until  final 

Forfeiting  Appeal  Bond, — An  order  judgment.      School    Dist.    No.  49  v. 

declaring  an  appeal  bond  forfeited  in  Cooper,  29  Neb.  433. 

a  criminal  case    for    non-appearance  Refusal  to  Confirm, — The  refusal  of 

of  defendant.     People  v.  Stimer,   82  a  trial  court  to  confirm  a  report  of 

Mich.  17.  a  testamentary  trustee.     Thiebaud  v. 

Stipulation  Bond. — Overruling  a  mo-  Dufour,  57  Ind.  598. 

tion  on  a  stipulation  bond.     Moore  v.  Distribution.  —  An    order   of   court 

Schooner  Anna   Maria,  11  Tex.  655.  setting  aside  a  prior  order  of  distribu- 
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Appealable  JudgniMtt  APPEALS.  and  Orden: 

h.  Matters  of  Practice, — So  no  appeal  under  such  statutes 
can  be  taken  from  decisions  and  rulings  on  mere  questions  of 
practice  arising  during  the  progress  of  a  cause,  affecting  merely 
the  mode  of  procedure,  and  not  involving  the  strict  legal  rights  of 
the  parties.* 

tion  of  an  estate  of  decedent.     Wood  tin,  N.  S.  (La.)  204;  or  directing  the 

V.  Wood,  51  Ind.  141.  plaintiff    to    answer    interrogatories 

To  Quash  Service, — An  order  over-  propounded   by   the    defendant,   Mc- 

ruling  a  motion  to  quash  the  service  Donogh   v,    Rogers,  6  Martin,  N.  S. 

of  a  summons  is  not  final,  Lycoming  (La.)  213. 

F.  Ins.  Co.  V.  Storr,   97  Pa.   St.  354;         Production  of  Books  and  Papers. — An 

Brady  V.Toledo, etc.,  R.  Co., 73  Mich,  order    requiring    the    production    of 

457;  Standard  Distilling  Co.  v,  Frey-  books  and  papers  for  inspection  by  an 

ham,  34  Neb.  434;  Persinger  v.  Tinkle,  opposite    party.      Lester    v,    Berko- 

34  Neb.  5;  Martin  v.  Moore,  18  Can.  witz,  125  111.  307;    Bargebur  v,  Cred- 

Sapreme  Ct.  634;  nor  an  order  quash-  itors,  2  Martin,  N.  S.  (La.)  496;    Per- 

ing  a  service  by  publication  without  rault  v.  Creditors,  4  Rob.  (La.)  396; 

judgment   of  record.  Brown  v.  Rice,  Horton  v.  Thornhill,  14  La.  Ann.  139; 

30  Neb.  236;   Brown  v.  Edgerton,  14  Cook  v,  Chicago,  etc.,  R.  Co.,  75  Iowa. 

Neb.  453.  169.     In  Louisiana  the  denial  of  such. 

Process, — Refusal  to  dismiss  an  ac-  a  motion  is  appealable  as  causing  ir- 

tion  because  process  was  not  properly  reparable  injury.    Canfield  t^.  Walton, 

served.     Guilford  County  v.  Georgia  9  Martin,  N.  S.  (La.)  189. 
Co.,  109  N.  Car.  312.  Subititution  of  a  lost  paper  or  record. 

Pleading, — Sustaining  plaintiff's  mo-  is  an   appealable    order.     Bishop    v, 

tion  to  strike  out  of  defendant's  an-  Hampton,  19  Ala.  792. 
swer  a  reconventional  demand.     Har-        CommiMion. — The  denial  of  a  motiotb 

ris  V.  Stockett,  35  La.  Ann.  387.  for  a  commission  to  take  testimony  is< 

Refusal  to  Disbar, — An  order  refus-  appealable  as  causing  an  irreparable- 

ing  to  disbar  an  attorney.     Brooks  v,  injury.     Nolte  v.  Creditors,  7  Martin,. 

Fleming,  6  Baxt.  (Tenn.)  331.  N.  S.  (La.)  9;   Garcia  v.  Creditors,  9. 

Sale, — An  order  of  an  inferior  court  La.  94:  Riker  v.  Creditors,  9  La.  161:. 

to  sell  land  levied  on  by  a  constable.  Pavageau    v.   Creditors,  13   La.    354; 

White  V.  Shannon,  3  Ala.  286.  Jacobs   v,   Bogart,  7    Rob.  (La.)  162; 

In  Admiralty, — A  refusal  of  a  court  Lesseps  v.  Creditors,  7  La.  Ann.  624. 
of  admiralty  to  order  proceeds  of  a        1.  New  York, — Douglass  v,   Haber- 

boat,  sold  under  order  of  court  in  a  stro,  82  N.  Y.  572;  Wilbor  v.  Danolds, 

proceeding  by.  libel,    to  be    paid    to  59  N.   Y.  657;  Thurber  v.  Chambers, 

claimant,    is     not    final.      George    v,  60  N.  Y.  29;  People  v,  Tweed,  63  N. 

Skeates,  19  Ala.  744.  Y.  202;  Clyde  v,  Rogers,  87  N.  Y.  625; 

Order  to  Show  Cause, — An   order  to  Stebbins  v,  Cowles,  30  Hun  (N.  Y.) 

show  cause  why  any  particular  thing  523;  Goldberg  v,  Utley,  60  N.  Y.  427; 

should  not  be  done,  Watt  v.  Watt,  2  Matter  of  Hatch,  74  N.  Y.  611;  Matter 

Robt.  (N.  Y.)  685;  Grossman  v,  Su-  of  Prospect  Park,  etc.,  R.  Co.,  85  N. 

preme  Lodge,   16  Civ.   Pro.  Rep.  (N.  Y.  489;  Grant  v,   Griswold.  82  N.  V. 

Y.  Supreme  Ct.)  215;  or  the  denial  of  569;  Fort  v.  Bard,   i  N.   Y.   45;  Van 

such  an  order,  Watt  v.  Watt,  2  Robt.  Slyke  v.  Hyatt,  46  N.  Y.  259;  Arthur 

(N.  Y.)685.  V.  Griswold,  60  N.  Y.   145;  Phelps  v^ 

Attachment,  —  An  order  for  attach-  Ward,  10  Bosw.  (N.  Y.)  617;  Lupton 

ment   to    bring    a  party   into    court,  v,  Jewett,  I  Robt.  (N.  Y.)  639;  Childs 

Ringgold's  Case,  i  Bland  (Md.)  5.  v.  Fox,  2  Robt.  (N.  Y,)  650;  Hendricks 

Interrogatories, — Refusing  to  compel  v.  Decker,  35  Barb.  (N.  Y.)  298;  Lud- 

aparty  to  answer  interrogatories  under  low  z/.  American  Exchange  Bank,   59 

a  statute  authorizing    discoveries  in  Barb.  (N.   Y.)  509;  Schmidt  v.  Levy, 

suits  at  law.    Robinson   v,   Craig,  16  61  Barb.  (N.  Y.)  496;  Gale  z^.  Vermont » 

Ala.  50;    Mallory  v,   Matlock,  7  Ala.  4  Sandf.  (N.  Y.)  709;  Fitch  v,  Living- 

757-  ston,  4  Sandf.  (N.  Y.)  712:  Foshay  v. 

No  appeal  lies  from  the  allowance  Drost,  4  Bosw.  (N.  Y.)  664:  Hunt  v. 

of  improper    exception    to   interrog-  Bennett,    2   E.   D.  Smith  (N.   Y.)  53; 

atones,  Landry  v,  Broussard,  6  Mar-  Chancel  v,  Barclay,  i  E.  D.  Smith  (N. 
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Appealable  Judgment!                    APPEALS.  and  Orders. 

Jnry.— Or  an  order  sustaining  a  challenge  to  a  juror  on  the 
voir  dire  for  actual  bias.*     See  article  JURIES. 
Gontinnanee. — Or  an  order  granting  or  refusing  a  continuance.* 

See  article  Continuances. 

Y.)  384;  Perry  v,  Moore,  2  E.  D.  Smith  Y.  359;  Buck  v.  Remsen.  34  N.  Y.  383; 

(N.  Y.)  32;   Smith  v,  Dodd,  4  E.  D.  Kerr  v.  Hays,  35  N.  Y.  331:  Lawrence 

Smith  (N.  Y.)  643;  Green  v.  Green,  3  v.   Ely,  38  N.  Y.  42;   Richtmeyer  v, 

Daly  (N.    Y.)  358;   Enos  v,  Thomas,  Remsen,  38  N.  Y.  206;  Stark  v.  Dine- 

5   How.    Pr.   (N.    Y.   Ct.   App.)    359;  hart,    40    N.    Y.   342;    Thompson    v, 

Whitakerv.  Desfosse.  7  Bosw.  (N.  Y.)  Bullock.  16  How.  Pr.  (N.   Ct.  App.) 

678;  Cochrane  v.  Ingersoll,  73  N.  Y.  213;  Debarante  v.  Deyermand,  41  N. 

613;  Tucker  v.  Leland,  75  N.  Y.  186;  Y.  335;   Rogers  v.  Durant,  56  N.  Y. 

Beards  v.  Wheeler,  76  N.  Y.  213;  Kel-  669;  Edgerton  ».  Ford.  11  Abb.  Pr.  (N. 

lum  z'.  Durfoo,  78  N.  Y.  484;  Union  Y.  Supreme  Ct.)  415;  Depewf.  Dewev, 

Trust  Co.   V,  Whiton,  78  N.  Y.  491;  56  N.  Y.  657;  Miannay  t'.  Blogg,  41  N. 

Comins  v,    Hetfield,   80    N.   Y.    261;  Y.  521;  Bolles  v.   Duff,  42  N.  Y.  256; 

Peck  V,  New  York,  etc.,  R.  Co. ,85  N.  Medbury  v,   Swann,    46  N.   Y.   200; 

Y.  246;  Keck  V.  Werder,  86  N.  Y.  264;  Kiersted  r.  Orange,  etc.,  R.  Co..  44 

Spaulding  ».  Kingsland,   i   N.  Y.  426;  How.   Pr.  (N.  Y.   Supreme  Ct.)  379; 

Sherman  v.  Felt,  2  N.  Y.  186;  Candee  Birdsall  v.   Birdsall,  41  How.  Pr.  (N. 

V,  Lord,  2  N.  Y.  269;  Lansing  v,  Rus-  Y.  Ct.  App.)  389;  Rogers  v.  Holly,  18 

sell,  2  N.  Y.  563;  King  r.  Merchants'  Wend.  (N.  Y.)350. 

Exchange  Co.,  5  N.  Y.  547;  James  v.  Other  States, — Green    v.    State,    ro 

Chalmers,  6  N.  Y.  209;  Humphrey  v.  Neb.    102;  Grimes  v.  Chamberlain,  27 

Chamberlain,  11  N.  Y.  274;  Catlin  v.  Neb.  605;  Welch  v,  Calhoun,  22  Neb. 

Billings,  16  N.  Y.  622;  Seldon  v,  Del-  166;  Penrice  v,  Crothwaite,  11  Martin 

aware,  etc..  Canal  Co.,  29  N.  Y.  634;  (La.)  537;    Mansfield  v.  Mansfield.  6 

Baldwin  v.  New  York,  2Keyes  (N.  Y.)  Conn.  561;  State  c.  Arns,  72  Iowa  555; 

387;    Murphy  v,   Dickinson,  40  How.  Hess  z/.  Final,  32  Mich.  515;  Adams  t^. 

Pr.  (N.  Y.  Supreme  Ct.)  66;  Cotes  v.  U.  S.,  26  Ct.  CI.  290;   Boor  z^.  Wilson, 

Smith,  31  How.   Pr.  (N.  Y.  Ct.  App.)  48  Md.  316;  Smith  v.  Shaffer,  50  Md. 

146;  Colie  V,  Tifft,47  N.  Y.  119;  Cald-  137;  Conser  v.  Snowden,  54  Md.  175; 

well  V,  New  Jersey  Steamboat  Co.,  47  Warfield   v,   Warfield,    5    Har.    &    J. 

N.  Y.  282;  Shuman  v.  Strauss,  52  N.  (Md.)    459;    Hawkins  v,   Jackson,    6 

Y.  404;  Howell  V.  Mills,  53  N.  Y.  322;  Har.  &  J.  (Md.)  151,  note;   Carroll  v. 

Barry  v.  New  York  Mut.  L.  Ins.  Co.,  Barber,  7  Har.  &  J.  (Md.)454;   Davis 

53  N.  Y.  536;  People  v,  HiU,  53  N.  Y.  v.  State,  3  Har.  &  J.  (Md.)  154,  which 

547;  Schermerhorn  v.  Wood,  30  How.  was  a  case  of  change  of  venue. 

Pr.  (N.  Y.  C.  PI.)  316;  Peoples.  Rob-  1.  People    v.   Kunz,    73  Cal.    313; 

inson,  25  How.  Pr.  (N.  Y.  Supreme  Downard  v.  Com.  (Ky.,  1891),  17S.  W. 

Ct.)  346;  Abbey  v.  Abbey,  6  How.  Pr.  Rep.  439. 

(N.  Y.  Supreme  Ct.)  340,  note;  Gray  8.  Florida, — Hardee  v,  Langford,  6 

V,   Fisk,  53  N.  Y.  630;  Thompson  v.  Fla.    13;   Dawkins  v,  Carrol,    5   Fla. 

Starkweather,  2  Code  Rep.  (N.  Y.  Su-  407;  R^ad  v.  Gooding,  20  Fla.  773. 

premc  Ct.) 41;  Hammond  w.  Tillotson,  Georgia,  —  Carter    v.    Rome,    etc., 

18  Barb.  (N.  Y.)  332;  Rowley  v.  Van  Const.  Co.,  89  Ga.  158;  Shearouse  v. 

Benthuysen,  16  Wend.  (N.   Y.)  369;  Smith.  83  Ga.  520. 

Rogers  v,  Hosack,  18  Wend.  (N.  Y.)  Indiana, — Champ  v,  Kendrick,  130 

319;  Tripp  V,  Cook,  26  Wend.  (N.  Y.)  Ind.  546. 

143;  Bowery  Sav.  Bank  v,  Richards,  Louisiana, — Lascaygas  v,  Larionda, 

62  N.  Y.  631;  Sutton  V,  Davis,  64  N.  4  Martin  (La.)  605;   Fortin  v,    Ran- 

Y.  635;  Miller  V.  Barber,  66  N.  Y.  558;  dolph,  11  Martin  (La.)  268;  Duplessis 

Whitney  v,  Townsend,  67  N.  Y.  40;  v,  Lastrapes,  ir  Rob.  (La.)  452;  Gau- 

Weller  v,  Weller.  4  Hun  (N.  Y.)  195;  tret  v.  Constant,  11  Rob.  (La.)  486. 

Wehle  V,  Bowery  Sav.  Bank,  40  N.  Y.  Maryland,  —  Universal  Ins.  Co.  v. 

Super.   Ct.    161;    Travis  v,   Myer,  67  Bachus,  51  Md.  32. 

N.  Y.   542;  Wallace  v.  Castle,  68  N.  .  New    York, — Howard   v.    Freeman, 

Y.  370:  Martine  v,  Lowenstein,  68  N.  6  Robt.  (N.  Y.)  511;  Sacket's  Harbor 

Y.  456;  Peoples.  Security  L.  Ins.  Co.,  Bank  v,  Burwell,  9  How.  Pr.  (N.  Y.) 

71  N.  Y.  222;  Matter  of  Reeve,  34  N.  95;  Martin  v.  Hicks,  6  Hun  (N.  Y.)  74; 

86 


Act— Uhl^  Jiidgi&enti  APPEALS,  txA  Ordin. 

XTia»iiM. — Or  a  decision  on  tlie  competeacy  of  a  witne35  as  an 
expert.* 

siMtiosL — Or  refusing  to  force  a  plaintiff  to  elect  between  in- 
consistent causes  of  action  until  all  the  evidence  is  in.^ 

lUftaMl  to  Yaaaii. — Or  refusing  to  vacate  a  consent  order  of  refer- 
ence in  a  divorce  case  and  sending  the  case  to  the  jury.' 

ObjectioB  to  ETidanoe. — Or  the  refusal  of  a  trial  court  to  sustain  an 
objection  to  evidence.^ 

Setoff. — Or  granting  or  overruling  a  motion  to  set  one  judgment 
off  against  another.^ 

Or  Setting  Asido  or  refusing  to  set  aside  an  order  taking  a  bill  a^ 
confessed.* 

Gallaudet  v,  Steinmetz,  45  N.  Y.  Su-  discontinue  a  cause  is  not  appealable 

per.  Ct.  239;  Giiaudat  v,  Korn»  8  Daly  before  final  judgment^  except  by  stat- 

<N.  Y.)  406;  Myers  v,  Myers,  r8  N.  Y.  ute.     Carleton  w.  Darcy,  75  N".  Y.  575; 

St.   Rep.  509;   Smith  v,  Alker,  102  N.  Crosby  v.  FitzpatricJc,  23  N.  Y.  Wkly. 

Y.  87;  Matter  of  Palmer,   115  N.  Y.  Dig,  35;  Winans  v.  Winans,  124  N.  Y. 

493.  140;  Matter  of  Waveriy  Water  Works 

South  Carolina. — Morgans.  Keenan,  Co.,  85  N.  Y.  478;  Van  Alen  v.  Scher- 

27  S.  Car.  243;  State  v.  Dodson,  16  S.  merhorn,  14  How.  Pr.  (N.  Y.  Supreme 

Car.  459;  Crawford  v.  Schmidt,  r6  S.  Ct.)  287;  Cockle  v.  Underwood,  3  Dner 

Car.  634;  State  v,  McNinch,  138.  Car.  (N.  Y.)  676;  Crosby  v.  Fitzpatrick,  23 

452.  N.  Y.  Wkly.   Dig.  35;  Bach  v,  Burke, 

Wisconsin, — ^Waldo  v.  Rice,  18  Wis.  141  Pa.  St.   649;  Newman  r.  Wilden- 

405;  Roby  V.  Hudd,  22  Wis.  638;  John-  stein,  42  La.  Ann.  925. 

son  V.    Reily,  24  Wis.  494;  Kewaunee  New   York. — An  order   refusing  to 

County  V.  Decker,  28  Wis.  669;  Mc-  discontintie  a  cause  Is  appealable   to 

Leod  9.   Bertschy,  30  Wis.  324;  Reed  thegeneral  term  of  the  supreme  court, 

V.  Lueps,  30  Wis.  561;  Bassett  v.  Jen-  but  not  to  the  court  of  appeals,  utt- 

kins,  41  Wis.  197;  Horicon  Shooting  less  discretion  is  abused,     winans  v. 

Club  V.  Gorslinc,  73  Wis,  196.  Winans,  124  N.  Y.  145. 

Striking  CanM  from  Calendar. — An  or-  BeinstateiiLBnt. — An  order  denying  a 

der  striking  a  cause  from  the  calendar  motion  for  reinstatement  of  a  cause 

because  the  notice  for  trial  was  pre-  dismissed  at  the  instance  of  the  platn- 

matitre,  is  in  effect  a  continuance  of  tiff  himself  is  unappealable.     Smith  v. 

the  cause  and  not  appealable.     Hoii-  May  (P.  C),  19  Wash.  L.  Rep.  70. 

con  Shooting  Club  v.  Gorsline,  73  Wis.  StrUdng  off  Aj^al. — An  order  strik<- 

196.  ing  off  an  appeal  for  lack  of  proper 

A  decree  ordering  a  cause  to  remain  notice  is  in  effect  an  order  continu* 

on  the  docket  until  further  order  of  ing  the  cause,  and  appealable.     Robr 

the  courts  is  appealable.     Morgan  v,  t/.  Hudd,  22  Wis.  638;  y>»  r^  Kiieeland^ 

Keenan,  27  S.  Car.  248.  Will,  40  Wis.  544. 

Cieorgia. — An  order  postponing    a  1.  Oties  r.Cowles  Electric  Smelting, 

hearing,  on  return  of  a  mandamus  nisi  etc.,  Co.  (Supreme  Ct.),  7  N.  Y.  Supp. 

presenting  issues  of  fact,  until  a  sue-  251. 

ceeding  term,  under  Ga.  Acts  1882-83,  t,  Tuthill  v.  Skfdmore,  124  M.  Y.  148: 

p.  105,  is  not  appealable.     Shearousc  People  v.  Tweed,  63  N.  Y.  194. 

V.  Smith,  83  Ga.  520.  An  order  requiringa  plaintiff  to  elect 

Loidsifliiis. — Where  an  interlocutory  between  a  suit  at  law  or  one  in  chan- 

order  suspends  absolutely  to  a  given  eery  is    not    appealable.     Prfddy    tr. 

fixed  period,  without  reference  to  fu-  Hartsook,  81  Va.  67. 

ture  possibilities,  the  right  of  a  de-  S.  Winans  v.  Winans,  124  N.  Y.  14P. 

fendant  to  try  the  issues  raised  against  4.  Young  zr.  Jones,  89  Ga.  390. 

him  in  his  reconventional  demand,  it  6.  McLean  v,  Bindley,  114  Pa.  St.  559; 

is  appealable  as  causing  irreparable  Wellock  v.  Cowan,  r6  S.  hi  R.  (Pa.) 

injury.     St.  Ix>iLis  Kat.  Bank  t^.  Bloc^,  318;  Bums  v,  Thoraburgh,  3  Watts 

44  la.  Ann.  893.  (Pa.)  78. 

►.—An  order  refusing  to  S.  Rowley  v.  Van   Benthnyscn,    16 
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Other  intteaoifr— DxscovBRY. — Or  a  decision  on  an  application  for  an 
order  of  discovery.* 

Title. — Or  a  decision  on  a  corporate  application  for  change  of 
title.* 

Writ  of  Possession. — Or  granting  a  writ  of  possession  more  than 
five  years  after  entry  of  judgment  for  possession ;  •  or  refusing  the 
same.^ 

Instructions. — Or  instructions  given  to  a  jury  on  inquest  for 
damages.^ 

c.  In  Equity  Cases. — In  equity  cases  an  interlocutory  appeal 
may  be  heard  before  final  judgment  has  been  rendered  in  the  trial 
court,  where  delay  would  deprive  the  appellant  of  a  relief  to  which 
he  is  justly  entitled.* 

Wend.  (N.  Y.)  369;  Murphy  v,  Ameri-  Wash.   L.  Rep.  .S06;   People  v.  StiU'- 

can  L.  Ins.,  etc. »  Co.,  25  Wend.  (N.  Y.)  man,  7  Cal.    117;  refusing  to  extend 

249.  the  time  for  examination,  Woods  v^ 

1.  Finlay   v.  Chapman,    119  N.  Y.  Dickinson,  7  Mackey  (D.  C.)  301;  or 

407.  requiring  parties  to  produce  papers  ar 

%,  Matter  of  U.  S.  Mercantile  Report-  the  trial,  Logan  v,   Pennsylvania  R. 

ing.etc.  Agency,  115  N.  Y.  176.  Co.,  132  Pa.  St.  403. 

8.  Van  Rensselaer  v,  Wright,   isi  New  York. — An  order  granting  the 

N.  Y.  626.  examination  of  a  party  before  trial 

4.    Kernodle    v,  Tatum,    4    Heisk.  under  §  872,  Code  Civ.  .Pro.  is  discre- 

(Tenn.)  313;  State  v,  Dillon,  3  Hayw.  tionary,   and    not   appealable  to   the 

(Tenn.)  174.  court  of  appeals.     Philipi  sr.  Germania-  . 

6.  Gillet  V,  Stone,  2  111.  539.  Bank,  107  N.  Y.  630. 

Bthearing  of  Motion. — Order  refus-  Isipoction  of  Books.  —  A  judgment 
ing  a  rehearing  of  a  motion  for  in-  which   requires   a  witness  to  submic 
structions  to  a  master  as  to  the  exami-  his  books  to  the  inspection  of  a  party 
nation  of  a  witness.     Williamson  v.  is  appealable  in  Kentucky,      Marioa 
Hyer,  4  Wend  (N.  Y.)  170.  Nat.  Bank  v.  Abell,  88  Ky.  428. 
.  Issues. — An    order  settling  up  the  Inquest. — An  order  or  decree  award- 
issues  in  an  equitable  case.     Seymour  ing  an  inquest  in  partition  is  not  ap- 
V.   McKinstry,    13  Hun  (N.  Y.)  284;  pealable.     Wistar's    Appeal,   115   Pa. 
Foster  v.  Wood,  I  App.  Pr.  N.  S.  (N.  St.  241. 
Y.  C.  PI. )  152.  Dismissing  Complaint. — Nor  a  general- 

Disohargo  of  Jnry. — An  order  over-  term  order  reversing  a  special-term 

ruling  a  motion  to  discharge  a  jury  order  amending  a  judgment  dismissing: 

after  disagreement.     Green  v.  State,  a  complaint  so  as  to  permit  plaintiff 

10  Neb.  102.  to  file  an  amended  complaint  in  the 

Dismissal. — Or  overruling  a  motion  original  action.     New  York  Ice  Co.  v, 

to  dismiss  a  cause.     Grimes  v,  Cham-  Northwestern  Ins.  Co.,  23  N.  Y.  357.. 

berlain,  27  Neb.  605.  Distribution  of  Fund.— Whether  the 

Bail. — The  refusal  of  a  court  to  ex-  court  below  will  stay  the  distributioa 
tend  the  time  allowed  by  its  rules  for  of  a  fund  arising  from  a  partition  sale 
the  surrender  of  bail.  Carroll  v.  Bar-  until  the  determination  of  an  appeal  ia 
ber,  7  Har.  &  J.  (Md.)  454.  another  action  involving  rights  of  par- 
Party.— An  order  refusing  to  allow  ties  to  the  fund,  is  discretionary.  Plate 
an  applicant  to  become  a  party  to  a  v,  Piatt,  105  N.  Y.  48S. 
bill  in  chancery.  Young  v,  Mattheisen,  Bofosal  to  Aot. — In  Greehn  v,  Shum- 
etc,  Zinc  Co.,  105  111.  26.  way,  73  Cal.  264,  it  was  held  that  the 

Bestoration  of  Cause. — An  order  re-  refusal  of  the  superior  court  to  act  oa 

storing  a  cause  to  a  calendar  which  the  application  of  a  sheriff  to  fix  his 

had  been  dismissed  before  trial.    Dim-  fees  for  services  in  an  attachment  suit 

ick  V,  Deringer,  32  Cal.  488.  was  not  appealable,  although  an  or- 

Examination  of  Witnesses. — An  order  der  allowing  or  disallowing  the  fees 

appointing  an  examiner  to  take  testi-  asked  would  have  been, 

timony,  Lamon  v,  McKee  (D.  C),  17  6.  Stevens   v,   Shaw,  77    Me.    566^ 

88 


A^MkbU  Judgmrati                   APPEALS.  and  Orders. 

d.  Construction  of  Statutes.— Statutes  allowing  appeals 
from  interlocutory  decrees  do  not  embrace  every  intermediate 

decree,  but  only  those  which  so  involve  the  principles  of  a  cause 
that  an  appeal  will  settle  them.^. 

Spaalding    v.    Farwell,   62    Me.   319;  appealable.     Emry  v,  Parker,  iii  N. 

Maine  Ben.    Assoc,  v.    Hamilton,  80  Car.  261.     But  otherwise  the  proper 

Me.  99.  procedure  is    to    have  an    exception 

A  decision  in  equity  overruling  a  duly  noted,  and,  where  material  to 
motion  of  a  defendant  that  a  plaintiff  the  case,  the  supreme  court  will  re- 
be  compelled  to  indorse  his  name  and  view  it  on  appeal  from  final  judgment, 
residence  on  a  writ,  was  held  appeal-  Emry  v.  Parker,  11 1.  N.  Car.  261; 
able  before  final  judgment.  Stevens  Clemeiit  v.  Foster,  99  N.  Car.  255; 
V.  Shaw,  77  Me.  566.  Welch  v.   Kinsland,   93  N.  Car.  281; 

AppealabU  Intarloeatory  Orders.  —  Hailey  v.  Gray,  93  N.  Car.  195. 
Where  an  order  is  continued  in  force  Soath  Carolina. — In  South  Carolina 
by  virtue  of  a  final  decree,  and  in-  the  order  must  not  only  affect  a  sub- 
volves  and  determines  a  matter  of  stantial  right,  but  also  determine  the 
substantial  right,  it  was  held  appeal-  action  and  prevent  a  judgment.  Gar- 
able  in  Republic  L.  Ins.  Co.  v,  Swi-  lington  v,  Copeland,  25  S.  Car.  41. 
gcrt,  135  111.  164;  as  an  order  au-  Arkansas. — Mansf.  Dig.  §  1365.  au- 
thorizing to  sue  and  recover  from  thorizes  only  a  review  of  an  inter- 
stockholders  subscriptions  to  stock,  locutory  order  on  appeal  from  final 
Republic  L.  Ins.  Co.  v,  Swigert,  135  judgment.  Davie  v.  Davie,  52  Ark. 
111.  164.  224. 

1.  Ward  V,  Whitfield,  64  Miss.  760:  Indiana. — The  same  is  true  under 

Andrews  v.  Warner,  87  Tenn.  i;  Pond  Ind.  Rev.  Stat.  1881,  §630.     Taylor  v. 

V.  Trigg,  5  Heisk.  (Tenn.)  538;  Helms  Jay  County,  120  Ind.  121. 

V.  Mynatt,  6  Coldw.  (Tenn.)  215;  Har-  Under  §  576  of  the  Ind.  Code  an 

rison  v,  Farnsworth,  i  Heisk.  (Tenn.)  appeal    may    be    taken   to    the    su- 

752:  Abbott  V.  Fagg,  I  Heisk.  (Tenn.)  preme    court    from    an   interlocutory 

742;    Graham    v.    Merrill,   5    Coldw.  order    for    the    payment    of    money. 

(Tenn.)  631.  Cook  v.  Citizens*  Nat.  Bank,  73  Ind. 

Or  where  the  chancellor  doubts  the  256. 

correctness    of    his    conclusion,   and  Virginia.  —  Under    the    practice    of 

costs  and  delay  may  be  avoided  by  the  Virginia  parties  need  not  appeal  from 

appeal.     Ward  v.  Whitfield,  64  Miss,  an  appealable  interlocutory  order  un- 

760.  til  a  final  decree  is  rendered.     Harper 

TennsisM.  —  Under   §    3874    M.   &  v,  Vaughan,  87  Va.  426. 

V.    Code    the    chancellor    or   circuit  Alabama. — Under  Code  1876,  §  3917, 

judge  may,  in  his  discretion,  allow  an  an  appeal  cannot  be  taken   from   an 

appeal    from    his    decree    in    equity  interlocutory  order  unless  the  consent 

causes  determining  the  principles  in-  of   the  adverse   party  appears  from 

volved.  and  ordering  an  account  or  a  the   record.      Crumley  v,   Bryan,   69 

sale  or  partition  before  the  account  is  Ala.  91. 

taken  or  the  sale  or  partition  is  made.  West   Virginia. — Under  the  statute 

Andrews  v.  Warner,  87  Tenn.  i.  of  West  Virginia,  Acts  1882,  ch.  157, 

An  appeal  from  a  decree  entered  §  i,   allowing  appeals    from  decrees 

on  a  bill  to  enforce  a  mechanic's  lien  or  orders  '*  adjudicating  the  principles 

that  complainant    is   entitled    to   re-  of  the  cause,"  it  is  immaterial  whether 

cover    the    contract    price    for    erec-  they  be  technically  final  or  not.    Steen- 

tion  of  a  building,  less  value  of  work  rod  v.  Wheeling,  etc.,  R.  Co.,  25  W. 

necessary  to  complete  it,  and  ordering  Va.  135;  Core  v,  .Strickler,  24  W.  Va. 

a  reference    to    ascertain    the    exact  694.    But  no  appeal  can  be  taken  from 

amount,  is  not  prematurely  allowed,  such  an  interlocutory  decree  until  a 

Andrews  v.  Warner,  87  Tenn.  i.  final    decree    has    been    pronounced. 

Korth  Carolina. — Where  an  order  of  Steenrod  v.  Wheeling,  etc.,   R.   Co., 

the  superior  court  determines  the  ac-  25  W.   Va.   135  ;  Laidley  v.   Kline,  21 

tion,  or  where   the  appellant  would  W.  Va.  21. 

lose  a  substantial  right  if  it  were  not  Louisiana. — In  Louisiana  a  judgment 

reviewed  before  final  judgment,  it  is  or  decree  is  so  far  final  as  to  be  ap- 
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e.  Review  on  Appeal  from  Final  Decisions— in  o«MraL — 

While,  as  a  general  rule»  interlocutory  orders  and  judgments  can- 

pealable  where  it  causes  a  party  an  ir-    end  the  controversy,  are  appealable  as 


reparable  injury,  although  it  does  not 
finally  dispose  of  the  case.  Enet  v. 
Creditors,  4  Martin  (La.)  307;  Clay  v. 
Creditors,  9  Martin  (La.)  519;  Park  v. 
Porter,  2  Rob.  (La.)  342;  Brooks  v. 
Weyman,  3  Martin  (La.)  9;  Prampin 
V,  Andry,  4  Martin  (La.)  314;  Fortin  v. 


working  irreparable  injury.     State  v. 

Judge,  12  La.  Ann.  455;  Hyde  v, 
enkins,6  La.  435;  Gossett  t^.  Cashell, 
14  La.  245;  Taylor  v,  Penrose,  12  La. 
137;  Comstock  V.  Pale,  15  La.  481. 

A  judgment  discharging  a  garnishee 
from  his  bond,  on  his  motion,  in  a  case 


Randolph,  II  Martin  (La.)  274;  Seghers  begun    against    him    by  attachment. 

V,  Antheman,  i  Martin,  N.  S.  (La.)  73;  Laverty  v,  Anderson,  4  Martin  (La.) 

Newell  V.  Morton,  3  Rob.  (La.)  103;  606. 

Duplessis  V,  Lastrapes,  11  Rob.  (La.)  An  order  creating  vexatious  delay 

453;  Garrett  v,   Oliver,  10  La.   Ann.  by  allowing  a  party  to  call  his  vendor 

508;  Thomas  z'.  Baillo,  7  La.  414;  Katz  in  warranty.     Garrett   v.  Oliver,    10 

V.  Sorsby,  34  La.  Ann.  588;  Poydras  La.  Ann.  508. 

v»  Livingston,  5  Martin  (La.)  292;  Jar-  An  order  on  the  defendant  to  show 

reau  v,  Choppin,  6  La.  130;  Thomp-  cause  why  property  purchased  at  ju- 

son's    Succession,    14  La.   Ann.  810;  dicial  sale  should  not  be  resold  at  his 

Malony  v,  Malony,  9  Rob.  (La.)  116;  risk.     Andry  v,  Fourchy,  7  Rob.  (La.) 

Lemoine  v,   Garcia,  4  La.  Ann.  366;  233. 

State  V.  Judge,  2  Rob.  (La.)  395;  Wil-  Refusing  to  grant  an  order  to  com- 

son  V.  Churchman,  4  La.   Ann.  343;  pel  the  removal  of  obstructions  to  the 

Melior  V.  Gilmore,  33  La.  Ann.  1404.  use  of  property    pending    injunction 


An  irreparable  grievance  is  one 
which  cannot  be  remedied  after  final 
judgment,  or  compensated  by  money 
damages.  Landry  v,  Broussard,  6 
Martin,  N.  S.  (La.)  204;  Winter  v. 
Fraenkel,  39  La.  Ann.  105S. 

In  Enet  v.  Creditors,  4  Martin  (La.) 
308,  it  was  said:  "An appeal  lies  from 
a  decree  which,  though  not  final  in  the 
proceedings,  is  final  as  to  the  conse- 


suit  to  determine  the  merits.  Mc- 
Donogh  V,  Calloway,  7  Rob.  (La.)  442. 

A  judgment  sustaining  or  refusing 
to  sustain  exception  to  the  jurisdic- 
tions of  the  court.  State  v,  Morgan, 
12  La.  118;  Seawell  v.  Key,  5  La.  Ann. 
271.  Or  competency  of  the  judge. 
Jarreau  v,  Choppin,  6  La.  133;  Pay- 
dras  r.  Livingston,  5  Martin  (La.)  293. 

An  interlocutory  decree  ordering  a 


quences,  or,  in  other  words,   so  far    sale  of  corporate  property  to  be  made 


final  as  to  cause  to  the  party  an  injury 
thereafter  irreparable." 

A  party  is  entitled  to  an  appeal 
from  an  interlocutory  judgment  or 
order  which  may  cause  an  irrepara- 
ble injury  in  consequence  of  the  final 
action  of  the  court.  Park  v.  Porter, 
2  Rob.  (La.)  344. 

It  is  not  necessary  that  the  injury 
should  be  absolutely  irreparable  in  it- 
self.    Park  V,    Porter,   2   Rob.   (La.) 

344. 
If  the  final  decree  can  restore  the 

parties  to  the  identical  position  occu- 
pied by  them  before  the  rendering  of 
the  interlocutory  decree  or  order,  and 
prevent  the  loss  of  any  right  under 
the  pleadings,  the  injury  is  not  so 
clearly  irreparable  as  to  support  an 
appeal.  Fields  v,  Gagne,  33  La.  Ann. 
340. 

Orders  Working  Irreparable  Injury, 
—Interlocutory  orders  changing  the 
condition  of  the  parties  to  the  suit,  so 
that  a  final  judgment  therein  will  not 


by  persons  without  legal  power  to  sell. 
State  V,  Judge,  31  La.  Ann.  823. 

Sale^  of  Mortgaged  Property. — An  ap- 
peal lies  from  an  order  of  seizure  and 
sale  of  mortgaged  property  as  a  final 
judgment  as  working  irreparable  in- 
jury. McDonough  v.  Fost,  14  La.  350; 
Tilghman  v.  Dias,  12  Martin  (La.) 691; 
Gurlie  v.  Coquet,  3  Martin,  N.  S.  (La.) 
498;  Moss  V.  Byrnes.  12  La.  615;  Arm- 
strong V.  Levy,  14  La.  157;  Harrod  v. 
Voorhies,  16  La.  254;  Mathe  v.  Mc- 
Crystal,  11  La.  Ann.  4;  Mitchell  v, 
Logan,  34  La.  Ann.  998;  Ralston  v. 
British,  etc.,  Mortgage  Co.,  37  La. 
Ann.  193;  Fleitas  v.  Richardson,  147 
U.  S.  545. 

Wew  York. — An  appeal  may  be  taken 
to  the  general  term  of  the  supreme 
court  from  interlocutory  judgments, 
but  they  can  only  be  reviewed  in  the 
court  of  appeals  on  appeal  from  the 
final  judgment.  Victory  v.  Blood,  93 
N.  Y.  650;  King  V.  Barnes,  107  N.  Y 
645. 
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not  be  directly  appealed  from,  yet  it  is  equally  well  settled  that 
an  appeal  from  a  final  judgment  or  decree  brings  up  for  review 
every  interlocutory  decision  which  has  been  properly  excepted 
to  and  which  substantially  affects  the  merits  of  the  case.^ 

Under  Code  PnotlM. — Under  code  practice  where  the  appellant  de- 

sires  to  bring  up  for  review,  on  appeal  from  a  final  decision,  an 
interlocutory  judgment  or  intermediate  order,  he  must  specify 

In  Raynor  v.  Raynor,  94  N.  Y.  248,  Special  Proceeding, — No  appeal  lies 

it  was  said,  per  Earl,  J.:  "  If,  upon  to  the  court  of   appeals  from  orders 

appeal    from    an   interlocutory  judg-  which  are  not  final,  made  in  a  special 

ment  to  the  general  term,  the  judgment  proceeding  as  an  order  of  reference  to 

is  affirmed,  then  the  parties  must  go  take    proof    as  to  charges   made  by 

back  to  the  special  term  and  complete  creditors  against  an  assignee  forbene- 

the  further  proceedings,  and  then  final  fit  of  creditors.     Matter  of  Friedman, 

judgment  may  be   entered   upon  the  82  N.  Y.  609. 

whole  case.     From  the  final  judgment  1.  Hunt  v.  Chapman,  62  N.  Y.  355; 

the   party    aggrieved    thereby    may,  Steenrod  v.  Wheeling,  etc.,  R.  Co.,  25 

under  section  1336  [Code  Civ.  Pro.],  W.  Va.  133;   Camden  v.  Haymond,  9 

appeal   directly  to   the  court   of  ap-  W.  Va.  680;  Lloyd  v.  Kyle,  26  W.  Va. 

peals,  in  which  case   the  appeal  will  540;   Agnew  v,  Adams,  24  S.  Car.  89; 

bring  up  for  review   only  the  deter-  Freer  v.  Tupper,  21  S.  Car.  75;  Wil- 

mination  of  the  general  term  affirm-  son  v.  Dean,  21  S.  Car.  327;  Crouch 

ing  the  interlocutory  judgment;  or  he  v,  Charleston,  jetc,  R.  Co.,  21  S.  Car. 

may,  under  section  1350,  appeal  to  the  495;  Altee    v.  South  Carolina  R.  Co., 

general  term,  which  appeal  will  bring  21  S.  Car.  550;   Gross  v.  McClaran,  8 

up  for  review  only  the  proceedings  to  Tex.   341;    Stewart   v,  Jones,  9  Tex. 

take  the  final  judgment;  and  in  case  469;    Little    v.   Morris,    10  Tex.   263; 

the  general  term  affirms  the  judgment,  McCracken   v.   Webb,   36    Iowa    551; 

he  may  appeal  to  this  court,  and  here  Allerton   r.    Eldridge,    56   Iowa    709; 

present  for  review  all  the  questions  of  Richards    v.    Burden,   31    Iowa    305; 

law  involved  in  the  whole  case,  and  Jones    v,   Chicago,   etc.,   R.    Co.,   36 

raised    by  exception    at    the   proper  Iowa  68. 

time,"  Exception. — The  proper  procedure  is 

Surrogates  Cwr/.— Under  §  2571  to  lake  an  exception  to  the  inter- 
N.  Y.  Code  Civ.  Pro.,  an  appeal  taken  mediate  decision  complained  of,  and 
from  a  decree  in  a  surrogate's  court  have  it  duly  noted  in  the  record, 
brings  up  for  review  each  intermediate  Nelson  v.  Brown,  59  Vt.  601;  Black- 
order  specified  in  the  notice  of  appeal,  well  v,  McCaine,  105  N.  Car.  460; 
Matter  of  Soule,  46  Hun  (N.Y.)  661.  Sutton  v.  Schonwald,  80  N.  Car.   20;  . 

Countj  CoTot. — An  order  of  a  county  State  Jv.   McDowell,  84  N.   Car.  798; 

court  made  in  special  proceedings,  af-  Lutz  v,  Cline,  89  N.  Car.  186;  Jones 

fecting  substantial  rights,  or  in  effect  v.  Call,  89  N.  Car.  188;  Arrington  v, 

determining  the  action,  is  appealable  Arrington,  91   N.  Car.  301;    State  v. 

to  the  general  term  of  the  supreme  Polk,  91  N.  Car.  652;  North  Carolina 

court.     Ithaca  Agricultural  Works  r.  University  v.  State  Nat.  Bank,  92  N. 

Eggleston,  107  N.Y.  275.  Car.  651;  Hailey  ».  Gray,  93  N.  Car. 

Or  an  order  denying  leave  to  issue  195;    Hicks    v,    Gooch,  93     N.    Car. 

execution  on  a  judgment  of  a  justice  112;  West  v,    Reynolds,   94   N.    Car. 

of  the  peace  more  than  five  years  after  333. 

its  entry,  a  transcript  having  been  filed  Expiration  of  Tlmo  to  Appeal. — It  does 

in   the    county  court.     Ithaca    Agri-  not  affect  the  power  of  the  appellate 

cultural  Works  V.  Eggleston,  107  N.Y.  court  to  review  an  interlocutory  de- 

275.     In  this  case   the   court  of  ap-  cision  on  appeal  from  the  final  judg- 

peals    questioned  whether  an  appeal  ment  that  a   separate  appeal   might 

would   not   lie  from   an  order  of  the  have  been  taken  therefrom  and  that 

county  court   made   in   an   action   in  the    time    to    take    it    has    expired, 

which    a    transcript   was    filed    from  Jones   v,    Chicago,   etc.,    R.    Co.,    36 

justice's  court,  but  did  not  decide  the  Iowa     68;     Smith    v.     Bigelow,     19 

point.  Iowa  459. 
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it  distinctly  in  his  notice  of  appeal  from  the  final  decision  or  it 
will  not  be  considered.^ 

/•  Decisions  Resting  in  Discretion — (i)  In  General — ^An. 

appeal  will  not  ordinarily  lie  from  decisions  resting  in  the  discre- 
tion of  the  trial  court,  since  they  involve  no  legal  right* 

1.  New    York    Code  Civ.    Pro.,   §  however   closely    the    two    may    be 
1301;     Cameron      v.     Equitable     L.  united.       Matter    of     Central     Park 
Assur.  Soc.,  45  N.  Y.  Super.  Ct.  628;  Com'rs,  50  N.  Y.  493. 
Becker  v.  Koch,  104  N.  Y.  598;  Reese  Where  a  notice   of   appeal  from  a. 
V.   Smyth,   95   N.  Y.  645;    Kelsey   v.  final  judgment  does  not  specify  and 
Western,  2   N.     Y.     500;    Mapes    v,  gives  no  notice  of  an  intention  to  re- 
Coffin,  5  Paige  (N.  Y.)  296;  Sands  v,  view  an  interlocutory  judgment,  the 
Cod  wise,  4  Johns.  (N.  Y.)  536;  Clowes  latter  as  to  all  points  covered  therebjr 
V.    Dickenson,   8    Cow.   (N.   Y.)  328;  is  deemed  to  be  the  settled  law  of  the 
Patterson  v.  McCunn,  38  Hun  (N.  Y.)  case.     Reese  v.  Smyth,  95  N.  Y.  645. 
531;  Lavalle  v.  Skelly,  90  N.  Y.  546;  8.  Louisiana, — Labatut  v.  Puche,  3. 
Central  Trust  Co.  v.  New  York  City,  Martin  (La.)  325:  Hawkins  v.  Living- 
etc.,  R.  Co.,  42  Hun  (N.  Y.)  602;  Can-  ston,    10  Martin  (La.)  442;    State   v. 
nady    v.     Cannady,     85     Iowa    744;  Judge,  18  La.  392. 
Weiser  V.  Day,  77  Iowa  25.  Maryland,  —  Wall  v.  Wall,  2   Har.. 

Kot  Prtyiously  Appealed. — It  must  be  &  G.  (Md.)   79;    Ellicott  v.  Eustace^ 

an  order  which  has  not  already  been  6  Md.  507;  Gordon  v,  Downey,  i  Gill 

reviewed   on   separate  appeal   there-  (Md.)  41;   Anderson  v.  State,  5  Har. 

from.     Code  Civ.  Pro.  N.  Y.,  §1316.  &   J.   (Md.)   174;    Cain    r.   Warford, 

When  Xade. — The  orders  reviewable  3  Md.  454;  Crockett  v.  Parke,  7  Gill 

on  appeal   from   final    judgment  are  (Md.)  237;   Thomas  v.  Doub,  i    Md. 

those  made  in  the  progress  of  a  cause,  252;  Cecil  v.  Rose,  14  Md.  64;  Craw- 

and  before  the  judgment  from  which  ford  v.  Blackburn,  19  Md.  40. 

an  appeal  is  taken  and  by  which  the  Massachusetts, — Davis  v.  Cowdin,  37 

judgment    is     necessarily      affected.  Mass.  510. 

Hunt  V,  Chapman,  62  N.  Y.  335.  Michigan,  — Vincent  v,   Bowes,   7S- 

Amendment. — The  notice   of  appeal  Mich.  315. 

cannot  be  amended  by  the  insertion  Minnesota, — Stocking  v.  Hanson,  22. 

of   the  specified  notice  of   the  inter-  Minn.  542;  Aiken  County  v.  Morrison, 

locutory  judgment  sought  to  be  re-  25  Minn.    295;  Young  v.   Young,   17 

viewed,  as  such  amendment  would  be  Minn.  181;  Masterson  v,  LeClaire,  4. 

equivalent  to  extending  the  time  to  Minn.  163. 

appeal.     Dick  v,  Livingston,  41  Hun  Pennsylvania,  —  Bower's  Appeal,  84. 

(N.  Y.)  457;  Piper  v.  Van  Buren,  27  Pa.  St.  311;  Gray's  Appeal,  96  Pa.  St. 

Hun  (N.   Y.)  384:  Fry  v,  Bennett,  16  243;   Pote's  Appeal,  106   Pa.  St.  574; 

How.    Pr.    (N.   Y.    Super.  Ct.)    385;  Toole's     Appeal,     90    Pa.    St.     376;, 

Lavalle  v,  Skelly,  90  N.  Y.  546.  Dolan's  Appeal,  108  Pa.  St.  564;  Mc- 

Order  of  the  Oeneral  Term. — An  order  Kee    v,     Sanford,    25     Pa.    St.    105;, 
of    the    general    term    affirming    the  Bunce  v.  Wightman,  29  Pa.  St.  335;. 
order  of  the  special  term  of  the  same  White  v,  Leeds,  51  Pa.  St.  187;  Ring- 
court  is  an  intermediate  order  which  wait  v,  Brindle,  59    Pa.  St.  51;    Mc- 
may  necessarily  affect   the  judgment  Clelland  v,  Pomeroy,  75  Pa.  St.  410; 
of  the  general  term,  and  is  reviewable  Morris  v.  Harding,  27  Leg.  Int.  (Pa.)> 
on  appeal  therefrom.     Hunt  v.  Chap-  77;  Hawkins  v,  Weightman,  i  W.  N. 
man,  62  N.  Y.  335.     But  an  order  of  C.  (Pa.)  370;  Landis  v,  Maher,  i  W. 
the  special  term  refusing  a  new  trial  N.  C.  (Pa.)  407;  Renninger  v.  Thomp- 
is   not   such   an    order.      Thurber  v,  son,  6  S.  &   R.  (Pa.)  i;   Latshaw  v. 
Harlem  Bridge,  etc.,  R.  Co.,  60  N.  Y.  Steinman,  11  S.  &  R.  (Pa.)  357;  Ley  v. 
329.      Nor  an   order  of   the  general  Union    Canal,    5    Watts    (Pa.)     104;. 
'  term    denying  a   motion   for  reargu-  Philadelphia  Library  Co.  v,  Ingham, 
ment   made    subsequent    to    the    de-  i  Whart.  (Pa.)  72;  Columbia  Bridge 
cision.    Lewis  v,  Greider,'5i  N.  Y.  231.  Co.  v,  Kline,  Bright.  (Pa.)  320;  Porter 

Appeal  ftom  Order. — An  appeal  from  v,  Lee,  16  Pa.  St.  412;  Donaldson  v, 

an  order  does  not  authorize   the   re-  Danville  Bank,  20  Pa.  St.   245;  Com. 

view  or  reversal  of  any  other  order,  v,  Contner,  21  Pa.  St.  266;  Hartman: 
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Belief. — The  determinations  of  the  lower  c<)urts  upon 
motion  for  summary  relief  on  purely  equitable  grounds  are  gen- 
erally unappealable  as  matters  of  discretion.* 

»«lwMing. — ^An  order  granting  a  rehearing  is  interlocutory  and 
nonappealable.' 

lagai  Sxpenaee. — And  an  order  for  the  payment  of  legal  expenses 
out  of  a  fund  in  controversy.' 

Jaiy  Trial. — And  an  order  denying  a  jury  trial  of  equitable  issues.* 

mngxeement  of  Jury. — ^And  an  order  discharging  a  jury  on  account 
of  disagreement.* 

Bpeeiel  Jnry. — And  an  order  refusing  or  granting  a  venire  for  a 
special  jury.* 

T.  Keystone  Ins.  Co.,  21  Pa.  St.  466;  maker,     50    N.  Y.    499;    Att'y-Gen'l 

<;amble  v.  Woods,  53  Pa.  St.  15S;  In  v.   Continental    L.    Ins.    Co.,   68   N. 

restate     Road,    I     Pitts     (Pa.)   67;  Y.  343;  Kent  v.  Quicksilver  Min.  Co., 

Vaax's  Appeal,  109  Pa.  St.  497.  23  Hun  (N.  Y.)  199;    Corbett  v,  De 

IVisconHn.  —  Jones   v.   Walker,   22  Comeau,    45   N.   Y.   Super.   Ct.  588; 

Wis.  aao;  Bassett  v,  Jenkins,  41  Wis.  Atlantic,  etc.,  Tel.  Co.  v.  Baltimore, 

197;  Pick  V,  Rubicon  Hydraulic  Co.,  etc.,  R.  Co.,  87   N.  Y.  355;  Chester- 

27  Wis.  433;  Vincent  v,  Wellington,  man  v,  Eyland,  74  N.  Y.  452;  People 

xS  Wis.  159;  Blesch  v,  Chicago,  etc,  v.   Smith,  85  N.   Y.   628;    Walker  v. 

R.  Co.,  44  Wis.  593;  Felt  v,  Amidon,  Spencer,  86  N.  Y.  162. 

48  Wis.  66.  Venue, — Thus  an  order  changing  or 

Untied  States, — Marine  Ins.  Co.  v,  refusing  to  change  the  venue  is  a  dis- 

Hodgson,  6  Cranch  (U.  S.)  206;  Barr  cretionary  order  affecting  a  substan- 

7.  Gratz,  4  Wheat.  (U.  S.)  213.  tial  right  appealable  to  the  general 

See  also  the  various  particular  titles  term,  but  not  to  the  Court  of  Appeals. 

in  this  work  where  discretionary  mat-  Macdonald    v,    Macdonald,    14    Hun 

ters  are  considered,  as  Amendments,  (N.  Y.)496:  Cromwell  v,  Romer,  18  N. 

CoNTiNUANCBS,  etc.  Y.  Wkly.  Dig.  440;  Kellogg  v.  Smith,  7 

BvrdiB  of  Proof . — The  burden  rests  Hun  (N.  Y.)  551.     For  other  instances 

on  the  appellant  to  show  that  an  or-  see  infra^  Orders  Affecting  Substantial 

der  appealed  to  the  court  of  appeals  Rights, 

Is  not  an   exercise    of   discretionary  As  Final  Orders. — Orders  within  the 

power.     Cushman    v,   Brundrett,   50  discretion  of  the  court  are  not  appeal- 

N.  Y.  296.  able    as    final    orders.      Benedict    v. 

Oortiorari. — A  certiorari,  not  appeal,  Thompson,    2    Dougl.    (Mich.)    299; 

will  lie  to  see  whether  the  proceed-  Baker  v,  Pierson,  5  Mich.  456;  Dun- 

ings  to  approve  a  charter  involving  can  v,  Campau,  15  Mich.  415;  Dema- 

discretion  were    in   accordance   with  ray  v.  Little,  T7  Mich.  386;  Boinay  v, 

theact.     Vaaz*sAppeal,i09Pa.St.497.  Coats,  17  Mich.  411. 

1.  Gordonier  v,  Billings,  77  Pa.  St.  Writ  of  Error  Coram  Nobis. —An  ap- 

49S;  Shortz  V,  Quigley,   i  Binn.  (Pa.)  peal   lies  from  the  judgment  of  the 

222;  Righter  v,  Rittenhouse,  3  Rawie  court  below  on  a  writ  of  error  coram 

(Pa.)  273;  Mover  v,  Germantown   R.  n^^tV.where  no  question  of  discretion  is 

Co.,  3  W.  &  S.  (Pa.)  91;  Ruch  v,  Morris,  raised.   Wood  v,  Colwell,  34  Pa.  St.^95. 

38  Pa.  St.  245;  Kelly  V.  Cover,  i  W.  N.  See  article  Coram  Nobis. 

C.  (Pa.)  467.  2.  Sherman   v.    Felt,  2  N.  Y.   186; 

Vew   York. — Appeals  from    discre-  Jones' Appeal,  99  Pa.  St.  132;  Hooper 

tionary  orders  affecting  a  substantial  v,  Beecher,  109  N.  Y.  609;  New  York 

right  may  be   taken   to  the  general  v,  Schermerhorn,  i  N.  Y.  423. 

term  of  the  supreme  court,  but  not  8.  Fidelity  Trust  Co.'s  Appeal,  38 

to    the   court  of  appeals.      Hughes  Leg.  Int.  (Pa.)  157. 

V,   Chicago,  etc.,   R.   Co.,  45  N.  Y.  4.  Du  Pont  v.  Du  Bos,  33  S.  Car.  389. 

Snper.  Ct.   114;   Hoe  v,  Sanborn,  36  6.  Dicks  v.  Chew,  8  Martin,  N.  S. 

N.  Y.  93;  Chamberlain  v,  Dempey,  36  (La.)  691. 

N.   Y.     144;    Ayers    v.   Western    R.  6.  Hawkins  v,  Livingston,  10  Mar- 

Corp.,  45  N.  Y.  260;  People  v,  Schoon-  tin  (La.)  442. 
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▼lew  of  PrtmlMt. — ^And  an  order  refusing  to  direct  a  view  of 
premises  by  a  jury.* 

Oonioiidation  of  Aetionf. — ^And  an  order  denying  a  motion  to  con- 
solidate actions.' 

Antwor. — And  an  order  allowing  an  amended  answer  to  be.  filed 
in  equity.' 

Toitimony. — ^And  an  order  allowing  complainant  to  examine  de- 
fendant as  a  witness.^ 

Pftjnwnt  into  Oovrt. — ^And  an  order  requiring  an  executor  to  bring 
money  in  his  hands  into  court.' 

Oonduet  of  TriftL-— And  an  order  refusing  to  permit  counsel  on  the 
trial  to  read  the  law  to  the  jury  from  a  book.' 

(2)  Abuse  of  Discretion. — Where  an  interlocutory  judgment 
granting  or  refusing  relief  constitutes  a  judicial  abuse  of  discre- 
tion it  affects  a  substantial  right,  and  a  separate  appeal  may  be 
taken  therefrom  under  statutes  allowing  appeals  from  such  inter- 
mediate decisions.^    Where  interlocutory  decisions  are  unappeal- 

1.  Pick  f.  Rubicon  Hydraulic  Co.,  withdrawal  of  a  juror.  Eichelberger  9. 
27  Wis.  433.  Nicholson,  i  S.  &  R.  (Pa.)  430;  Evans 

2.  Blesch  V,  Chicago,  etc.,  R.  Co.,     v,  Mengel,  3  Pa.  St.  239. 

44  Wis.  593.  Amendment, — An  order  allowing  an 

8.  Warren   v,   Twilley,  10  Md.   39;  answer  to  be  amended  after  judgment 

Calvert  v.  Carter,  18  Md.  73.  and    order    for    new    trial.     Dale    v. 

4.  Heath  v,  Irelan,  ii  Md.  388.  Northrop,  19  Wis.  249. 

6.  Porter  t/.  Trimanus,  12  Md.  283.  Dismissal. — Dismissing  a  cause  upon 

6.  Augusta  Ins.,  etc.,  Co.  c'.  Abbott,  refusal  of  plaintiff  to  amend  his  pe- 

12  Md.  348.  tition  after  a  motion  in  arrest  of  judg- 

Othtr  InstanoM — Award, — A  refusal  ment  is  sustained.     Bowie  v,  Kansas 

to  set  aside  an  award  is  not  appeal-  City,  51  Mo.  454. 

able.      Bemus  v,  Clark,  29  Pa.  St.  251;  Quashing  Writ, — A  judgment  quash- 

Gratzz/.  Phillips,  14  S.'&  R.  (Pa.)  144;  ing   or  refusing  to  quash  process,  by 

Erie  Bank  v,  Brawley,8  Watts  (Pa. )  530.  which  a  defendant  is  brought  into  court 

Interpleader, — Or  refusing  an  inter-  to  answer,  is  discretionary  and  unap* 

pleader  at  the  instance  of  the  sheriff,  pealable.     Moock   v,  Conrad,  155  Pa. 

Bain  v.  Funk,  61  Pa.  St.  185.  St.  586;  Holland  v.  White,  120  Pa.  228. 

Staying  Proceedings,  —  Or  staying  Costs. — An  order  overruling  a  mo- 
proceedings  on  a  bail  bond.  Roop  v,  tion  by  defendant  to  compel  the  plain- 
Meek,  6  S.  &  R.  (Pa.)  542.  tiff  to  pay  costs  before  being  allowed 

Discharge  of  Debtor, — An  order  of  to  proceed  further.     Boor  v,  Wilson, 

a  court  of  insolvency  discharging  a  48  Md.  316. 

debtor.     Kempton    v,   Saunders,    132  Counsel  Fees, — An  order  refusing  an 

Mass.  466.  allowance  as  counsel  fees  to  a  gar- 

Modification  of  Orders, — Refusing  or  nishee.      Hawkins    v,    Graham,    128 

granting  a  motion  to  modify  an  order  Mass.  20. 

already    made    by    the    same    court.  Club  Member, — ^^An   order    restoring 

Place  V.  Hay  ward,  100  N.  Y.  626.  an  expelled  member  of  a  lodge  to  full 

An  order  of  the  general  term  affirm-  membership.     Worrilow's    Appeal,    i 

ing  a  special-term  order  vacating  its  Del.  (Pa.)  409. 

own  prior  order.      Exp,   Moore,  67  Sale. — The  confirmation  of  a  sheriff's 

N.  Y.  555.  sale.     Braddee  v,  Brownfield,  2  W.  & 

Service  by  Publication, — Where   the  S.    (Pa.)    271:  Rees    v.    Berryhill,    I 

record  shows  a  case  within  the  statute  Watts  (Pa.)  263;  Sloan's  Case,  8  Watts 

allowing  substituted   service   orders,  (Pa.)  194. 

refusing  to  vacate  an  order  for  service  7.  Enet  v.  Creditors,  4  Martin  (La.) 

by  publication  is  discretionary.  Howe  308;  State  v.  Judge,  18  La.  392;  Girod 

Mach.  Co.  V,  Pettibone,  74  N.  Y.  68.  v.  Girod,   18  La.  394;  Brooks  v,  Wey- 

Mistrial, — Causing    a   mistrial    by  man,  3  Martin  (La.)  9;  Rust  v.  Ran- 
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able,  they  may  be  reviewed  on  appeal  from  final  judgment  or  de- 
cree.* 

(3)  Case  an  Appeal. — No  appeal  lies  from  an  order  denying 
a  motion  to  resettle  '*  a  case  "  on  appeal*  unless  the  denial  de- 
prives a  party  of  a  strict  legal  right  to  have  the  case  show  the 
actual  facts  as  they  occurred  on  the  trial.' 

g.  Appeal   from    Intermediate   Orders   after   Final 

Judgment. — Where  an  interlocutory  order  is  reviewable  on  ap- 
peal from  the  judgment  itself  no  separate  appeal  can  be  prosecuted 
from  it  after  the  entry  of  the  final  judgment.* 
6.  XoUoiLB  to  Vacate  Appealable  Orders.  —  An  order  denying  a 

dolf, 4  Marti n( La.) 370 ;State«r.  Lewis,  izs  N.  Y.  592;  Gleason  v.  Smith,  34 

4  La.  iii;  Broussart  v,  Trahan,  3  Mar-  Hun  (N.  Y.)  547. 

tin  (La.)  725;  Knox  v,  Arnold,  z  Wis.  As  where  a  charge,  refusal,  and  ex- 

74;  Matteson  v.  Curtis,  14  Wis.  436;  ception  are  stricken  out  of  a  case  on 

Oatman  v.  Bond,  15  Wis.  22;  Kewau-  settlement,  and  a  motion  to  resettle  is 

nee  County  v.  Decker,  34  Wis.  380;  denied.      New  York   Rubber  Co.   v. 

Dole  V,  Northrop,  19  Wis.   252;  Bas-  Rothery,  112  N.  Y.  592. 

sect  V.  Jenkins,  41  Wis.  199;  Harring-  Bill  of  Exceptions. — An  order  of  a 

ton  V,   Slade,   22   Barb.  (N.  Y.)   164;  trial  court  refusing  to  settle  a  bill  of 

Rice  V.  Ehele,  55  N.  Y.  524;  Lehmaier  exceptions,  and  refusing  to  relieve  the 

V.  Griswold,  40  N.  Y.  Super.  Ct.  542;  party  presenting  it  from  an  objection 

Goodell  V.  Harrington,  76  N.  Y.  547;  that  it  was  not  served  in  due  season 

People  V,  Ferris,  76  N.  Y.  326;  Riggs  on  the  ground  of  mistake,  surprise,  or 

V.  Waydell,  78  N.  Y.  586;  Connolly  v,  inadvertence,  is  appealable.     Stonesi- 

Kretz,  78  N.  Y.  620;  Whitaker  v.  Im-  fer  v,  Kilburn,  94  Cal.  42;  Calderwood 

perial  Skirt  Mfg.  Co.,  78  N.  Y.  621;  ».  Peyser,  42  Cal.  no;  Morris  v,  De 

Bcntley  v.  Waterman.  78  N.  Y.  623;  Cells,  41  Cal.  331;  Dooly  v.  Norton,  41 

Embury  v,  Foster,  78  N.  Y.  624;  Att  y-  Cal.  440;  Clark  v.  Crane,  57  Cal.  629; 

Gen'l  V,  Continental  Ins.  Co.,  90  N.Y.  Empire  Gold    Min.    Co.   v.    Bonanza 

45;  Howard  v.  Waters,  19  Md.  529.  Gold  Min.  Co.,  67  Cal.  406. 

Or  where  an  order  imposes  terms  on  The  settlement  of  a  bill  of  excep- 

granting  relief  to  which  a  party  is  en-  tlons  Is  "a  proceeding  in  an  action." 

titled  as  a  matter  of  law.     O'Brien  t'.  Stonesifer    v,    Kilburn,    94    Cal.   43; 

LonSf  49   Hun   (N.  Y.)  80;  Bailey  v.  Lukes  v.  Logan,  66  Cal.  33;  Irwin  v. 

Park,  5  Hun  (N.  Y.)  41.  Bellefontaine  Bank,  6    Ohio   St.    86; 

L  Burd  V.  Dansdale,  2  Binn.  (Pa.)  Wilson  v,   Allen,   3  How.   Pr.  (N.  Y. 

9;  Piatt  V.  Storer,  5  Johns.  (N.Y.)  347;  Supreme  Ct.)  371;  Rich  v,  Husson,  i 

Fowler    v.    Atkinson,  6    Minn.    578  ;  Duer  (N.  Y.)  620;  Wilson  v.  Macklin,  7 

Davis*  Appeal,  83  Pa.  St.  348;  Mander-  Neb.  52;  Strong  v,  Hardenburgh,  25 

ville  V.  Wilson,  5  Cranch  (U.  S.)  17;  How.  Pr.  (N.  Y.  Supreme  Ct.)  438. 

Broussard  v*  Trahan,  4  Martin  (La.)  Amendment, — An  order  allowing  an 

504;  State  V.  Judge,  15  La.  526;  For-  amendment  thereto  is  not  generally 

tin  V.  Randolph,  11  Martin  (La.)  274.  appealable.     Harris  v,  Tomlinson,  130 

See  ante^   e,   Review  of  Interlocutory  Ind.  426. 

Decisions.    See  infra^  Principles  ofJRe-  4.  Goldmark  v,  Rosenfeld,  69  Wis. 

view,  469;  Thornton  v,  Eaton,  45  Wis.  621; 

Alimony. — As  where  a  wife  is  grant-  Victor  Sewing  Mach.  Co.  v.  Heller,  41 

ed  temporary  alimony  in  a  divorce  case  Wis.  657;  St.  Joseph  Terminal  R.  Co. 

upon  facts  which  do  not  entitle  her  v,  Hannibal,  etc.,  R.  Co.,  94  Mo.  535. 

to  such   relief  on  general  equitable  Or  from  an  order  refusing  a  new 

principles.     Collins  v,  Collins,  71  N.  trial.     Victor  Sewing    Mach.   Co.   v, 

Y.  270.  Heller,  41  Wis.  657. 

9.  Klein  v.  Second  Ave.  R.  Co.,  53  After  Affirmation. — Where  final  judg- 

N.  Y.  Super.  Ct.  531;  Porter  v.  Parks,  ment  has  been  affirmed  on  appeal,  no 

2  Hun  (N.  Y.)  675;  O'Donnell  v.  Leu-  appeal  can  be  taken  from  an  interme- 

bnscher,  14  N.  Y.  Wkly.  Dig.  248.  diate  order  or  judgment  in  the  same 

Sb  New  York  Rubber  Co.  v,  Rothery,  case  by  the  same  appellant.     Whit- 
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motion  to  vacate  an  appealable  order  cannot  be  appealed  from. 
The  appeal  must  be  taken  from  the  original  order.^ 

Btnewal  of  Motion. — Where  leave  is  granted  to  renew  a  motion 
on  additional  facts  the  order  denying  the  first  motion  is  no  longer 
appealable.* 

6.  Orders  in  TTnappealable  Cansei— >ia  Oenorml. — Where  the  case  in 
which  the  order  is  made  was  not  appealable,  no  appeal  can  be 
maintained  from  an  order  made  therein ;'  and  a  nonappealable 
order  cannot  be  reviewed  by  means  of  an  appeal  from  an  order 
granting  or  denying  a  motion  to  set  it  aside.* 

EefoHd  to  Aet. — No  appeal  lies  from  the  refusal  of  the  court  be- 
low to  act  on  an  unappealable  order. ^  But  where  action  on  the 
motion  is  appealable  a  refusal  to  act  thereon  or  to  hear  the 
motion  is  substantially  a  denial  thereof  and  appealable.* 

7.  Appeal  from  Ex  Parte  Orders. — ^A  direct  appeal  cannot  be  taken 
from  an  order  granted  ex  parte?  The  proper  procedure  is  to 
move  to  vacate  or  set  it  aside  and  appeal  from  the  decision  on  the 
motion.® 

8.  Appeal  from  Portion  of  Beoiiion. — It  is  not  necessary  that  an 
appeal  be  taken  from  an  entire  judgment,  order,  or  decree.*  A 
specified  part  raising  a  distinct  and  independent  question  may  be 

man  v.  Foley  (Supreme  Ct.)»  i6N.  Y.  from  the  ruling  thereon.     Black  Hills 

Supp.  23.  Flume,  etc.,  Co.  v.  Grand  Island,  etc., 

1.  Clapp  V.  Atterbury  (Super.  Ct.),  R.  Co.  (S.  Dak.,  1892),  51  N.W.  Rep. 

6  N.  Y.  Supp.   510;  Brown  v,  Minne-  342. 

sota  Thresher  Mfg.  Co.,  44  Minn.  322;        S.  Moyall  v.  Burke,  10  Minn.  28s. 
Lockwood  V,  Bock,  46  Minn.  73;  Tra-        6.  Ashton  v,  Thompson,  28  Minn. 

velers'  Ins.  Co.  v.  Weber,  2  N.  Dak.  333;  Warden  v.  Mendocino  County,  33 

239.  Cal.  655. 

So  an  order  refusing  to  vacate  an  lUtgal  Orden. — An  order  of  the  gen- 
order  denying  a  motion  for  new  trial  eral  term  affirming  an  order  which  the 
is  not  appealable  where  an  appeal  lies  special  term  had  no  jurisdiction  to 
from  the  original  order.  Larkin  v,  make  is  appealable  to  the  Court  of  Ap- 
Larkin,  76  Cal.  323.  peals.     Davis  ©.  Toulmin,   77  N.  Y. 

8.  Robbins  v.  Ferris,  5  Hun  (N.  Y.)  280;  Voorhis  v,  French,  61  How.  Pr. 

286.  (N.  Y.  Super.  Ct.)  161, 

New  York. — An  order  denying  a  mo-        7.  Aldinger  v.  Pugh,  57  Hun  (N.  Y.) 

tion  that  exceptions  be  heard  at  gen-  181;  Gibson  v,  Martin,  8  Paige  (N.Y.) 

eral  term,  Husseyz^.  Coger,  9  N.Y.  St.  481;  Skidmore  v.  Davies,  10  Paige  (N. 

Rep.  340;  or  determining  whether  the  Y.)  316;  Matter  of   Johnson's  Estate, 

papers  upon  which  a  motion  was  made  27  Hun  (N.  Y.)  538;   Matter  of  Dunn 

were  correctly  printed  on  appeal  from  (Supreme  Ct.),  37  N.  Y.  St.  Rep.   802; 

the  order,  is  unappealable,  Shipherd  State  v.  District  Courts,  52  Minn.  283. 
V,  Cohn,  56  N.  Y.  Super.  Ct.   525.  8.  Aldinger  v.  Pugh,   57   Hun   (N. 

8.  Gorton  z'.  Ferdinando,  64  Cal.  11;  Y.)   i8x;   Matter  of   Dunn    (Supreme 

Solomonz^.Reese,  34Cal.  28;Comstock  Ct.),  37  N.  Y.  St.  Rep.  802. 
Mill,  etc.,  Co.  V,  Allen,  21  Nev.  325;        9.  Andrew  v.   Concannon,  76  Iowa 

Kleen  v,  Ailenback,  6  Nev.  159.  251 ;  Gleiser  v»  McGregor,  85  Iowa  489; 

4.  Brown  v,  Minnesota  Thresher  Luck  v.  Luck,  83  Cal.  574. 
Mfg.  Co.,  44  Minn.  322.  From  Part  of  a  Judgment. — As  a  gen- 
Defect  of  Jurisdietion. — Where  an  ap-  eral. rule  an  appellant  is  not  allowed  to 
pellate  court  has  no  jurisdiction  of  an  bring  a  case  up  piecemeal  by  appeal- 
order  made  by  a  judge,  the  proper  pro-  ing  from  only  a  part  of  a  judgment, 
cedure  is  to  move  before  the  court  for  Barkley  v,  Logan,  2  Mont.  296;  Plais- 
the  vacation  of  the  order  and  appeal  ted  v,  Nowlan,  2  Mont.  359. 
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appealed  from  separately/  where  so  disconnected  that  an  ap- 
peal from  the  entire  decision  is  not  required  to  adjudicate  the 
question.* 

Ordfrt. — Where  two  orders  are  made  in  a  proceeding,  the  latter 
of  which  is  in  confirmation  of  the  former,  an  appeal  lies  only  from 
the  latter.*  Where  two  orders  in  the  same  case  contain  the 
same  provision  one  appeal  may  cover  both.* 

9.  Correction  of  Judgments— ^7.  Unauthorized  Entry. — Where 
the  clerk  enters  a  judgment  unauthorized  by  the  direction  for 
judgment  or  verdict,  the  proper  remedy  is  by  a  motion  for  cor- 
rection in  the  trial  court.*  An  appeal  will  not  lie  from  the  un- 
authorized judgment,  and  may  be  taken  from  a  decision  on  the 
motion.* 

b.  Chamber  Orders. — And  a  constitutional  provision  grant- 
ing appeals  from  "inferior  courts"  has  been  construed  to  ex 
elude  appeals  from  the  decision  of  a  judge  at  chambers.''^     But 

1.  Van  Loan  v.  Squires,  s^  Hun  (N.  between  the  same  parties,  an  appel- 

Y.)  360;  Kennedy  v.  Wood,  54  Hun  lant  may  appeal  from  a  decree  in  one 

<N.  Y.)  14;  Matter  of  Rockwell  (Su-  without  appealing  from  the  other,  pro- 

preme  Ct.),  31  N.  Y.  St.  Rep.  22;  Hall  vided  they  are  not  so  connected  as  to 

V,  McCormick,  31  Minn.  280.  make  an  appeal  in  all  necessary  in  or- 

By  Lienors. — As  where  a  judgment  der  to  adjudicate  the  question  raised, 

decides,  among  other  things,  on   the  Hall  v.  Virginia,  14  W.  Va.  613;    Hill 

priority  of   liens,  an   appeal  may  be  r.  Proctor,  10  W.  Va.  73;  Anderson  v, 

taken  from  that  part  of  the  judgment  De  Soer,  6  Gratt.  (Va.)  363:  Walker  v. 

affecting   the   priority.     Hall  v.    Mc-  Page,  21  Gratt.  (Va.)  636.     See  Double 

Cormick,  31  Minn.  280.  Appeal. 

Hew  York. — An  appeal  may  be  taken  8.  Horn  v.  Volcano  Water  Co.,  18 

in  New  York  from  that  portion  of  an  Cal.  141. 

order  which   imposes  conditions  un-  4.  Gregory  v.  Dodge,  3  Paige  (N. 

der  §  1300,  Code  Civ.  Pro.,  allowing  Y.)90. 

an  appeal  from  a  "  specified  part"  of  Separate  Orders. —One  appeal  may  be 

an  order.     Van  Loan  v.   Squires,    51  taken  from  separate  orders  appointing 

Hun  (N.  Y.)  360;  Wheeler  v,  Tracy,  the  same  person  guardian  of  the  per- 

47   N.  Y.  Super,  Ct.   368,    overruling  son  and   curator  of   the  estate  of   a 

Tribune  Assoc,   v.   Smith,   40  N.   Y.  minor,  since  confirmation  of  the  court 

Super.  Ct.  81;   Havemeyer  v.   Have-  constitutes  them  one  judgment.     Gar- 

meyer,  44  N.  Y.  Super.  Ct.  171.  rison  v,  Lyle,  38  Mo.  App.  558. 

8.  In  re  Rockwell's  Will  (Supreme  6.  Nell   v.    Dayton,   47   Minn.    257; 

Ct.),  9  N.  Y.  Supp.  696.  Hall  v.  Merrill,  47  Minn.  260;  Somer- 

Appellant's  Claims. — An  appeal  from  ville  v,  Fiske,  137  Mass.  91. 

jso  much  of  the  judgment  as  affects  6.  Nell   v,   Dayton,   47   Minn.    257; 

appellant's   claim  and  rights  will  be  Tucker  v.  Stone,  92  Mich.  298. 

sustained  if  it  is  severable  from  the  No  appeal  will  lie,  however,  to  an 

parts  unappealable,   Largey   v.   Sed-  order  of  a  lower  court  conforming  to 

man,  3  Mont.  475;  or,  where  a  judg-  directions  given  in  a  judgment  of   the 

ment  and  decree  in  a  foreclosure  suit  Supreme  Court.     State  v,  Levelle,  36 

authorized  sale,  the  appeal  of  a  claim-  S.  Car.  600. 

ant  to  the  property  "  from  the  whole  7.  Hubbell  v.  McCourt,  44  Wis.  588; 

of  said  judgment  and  decree  affecting  Prince  v*  McCarty,  61  Wis.  3;   Stuart 

the  interest  of  the  appellant  in  and  to  v.  Allen,  45  Wis.    158;    Whereatt  v^ 

said  property,  and  from  the  whole  of  Ellis,   68  Wis.   61;   Commercial  , Nat. 

said  judgment  against  appellant  for  Bank  v.  Smith,  i  S.  Dak.  28. 

costs  of  suit,"  was  sustained.     Largey  Bemedy. — A  decision    at    chambers 

V.  Sedman,  3  Mont.  475.  may  be  served,  set  aside,  or  modified 

Froa  SoTeral  Orders  in  Same  Case. —  on  application  to  the  court  in  which 

When  several  cases  are  heard  together  the  action  is  pending,  and  an  appeal 
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generally  ^11  orders  and  judgments  are  appealable  where  made  at 
chambers  if  appealable  when  made  by  the  court.*  See  article 
Chambers  and  Vacation. 

In  TMAti^n. — ^Where  an  appeal  is  allowed  by  statute  only  to  a 
court,  no  appeal  can  be  taken  from  the  decision  of  a  judge  in 
vacation.* 

10.  Judgments  Beyersing  and  Kemanding  Canuft. — A  decision  of 
an  intermediate  appellate  court  reversing  or  affirming  a  judgment 
below  is  not  final  and  appealable  unless  it  disposes  of  the  whole 
case.*  A  judgment  reversing  and  remanding  a  cause  for  pro- 
ceedings not  inconsistent  with  the  opinion  rendered  *  or  revers- 

taken  from  its  action  thereon.     Hub-  Meagher  v,  Minnesota  Mfg»  Co.,  145 

bell  V,  McCourt,  44  Wis*  588;  King  v.  U.   S.  608;  Bottwick  v.  Brlnkerhoff, 

Myers,  5  Dowl.  Pr.  Cas.  686;  King  v.  106  U.  S.  3;  Rice  v.  Sanger,  144  U.  S. 

Price,  fi  Dowl.  233.  197;  McLish  v.  Roff.  I4I  U.  S.  66t; 

Hontaaa.-- 'Under  g§  411,  444,  dif.  Richtnond,  etc.,  R.  Co*  v.  Thooron, 

X,  Comp.  Stat.  Montana,  the  right  of  134  U.  S.  45;  Gurnee  v.  Patrick  Countj, 

appeal  exists  from  orders  and   judg-  137  U.  S.  141;  Chicago,  etc.,  R.  Co.  v. 

ments  made  by  a  judge  at  chambers  Roberts,  141  U.  S.  6^;  Brown  v.  Bax- 

as  well  as  orders  of  the  court.     Gran-  ter,  146  U.  S.  619;  Gallagher  v.  Mc- 

ite  Mountain  Mm.   Co.  v.  Weinstein,  Hugh,  85  Tex.  446. 

7  Mont.  346;  Clarke  v,  Gonu,  2  Moat.  Cross>biU.  —  A  judgment  reversing 

538;  Orr  V,  Haskell,  a  Mont.  350.  a  decree  on  a  cross-bill  enjoining  the 

The  only  inquiry  at  to  the  appeala-  further  prosecution  of  a  suit  and  re- 

bility  of  an  order  made  at  chambers  is  manding  the  cause,  with  directions  to 

whether  it  is  ministerial  or  judicial;  proceed  with  an  accounting,  is  unap- 

if  the   iormef ,  it  is   not  appealable,  pealable.     McMahon  9.  Quinn,  140  111. 

Granite  Mountain  Mia.  Co.  v«  Wein-  199;  Virginia  City  v,  Gipps  Brewing 

stein,  7  Mont.  346.  Co»,  136  111.  616;  Flanigan  r.  East  St. 

1.  Granite    Mountain    Min.   Co.   v,  Louis,  131  111.  444;  School  Trustees  v, 

Weinstein,  7  Mont.  349;   Sperling  v.  Potter,  108  111.  433;  Richmond,  etc..  R. 

Calfee,  7  Mont.  514;  Bond  v.  Pacheco,  Co.  v,  Thouron,  134  U.  S.  45;  District 

30  Cal.  53d;  Brewster  v.  Hartley,  37  of  Columbia  v,  Mc Blair,  124  U*  S.  320; 

Cal.  33;  Gilmer  v.  Lime  Point,  id  Cal.  Morey  v.  Lockhart,  123  U.  S.  56;  Wil- 

260.  kinson  v,   Nebraska,  123  U.   S.  286; 

9.  Post  V.  Carpenter,  2  Fla.  441.  Smith  v.  Adams,  130  U.  S.  167;  Rice 

#.  Gulf,  etc.,  R.  Co.  t\  Riordan,  85  f^.  Sanger,  144 1).  S.  197;  Chicago,  etc«» 

Tex.  5ti;  Strouse  v.  Drennan,  41  Mo.  R.  Co.  v,  Roberts,  X41  U.  S.  690;  P&t- 

189;  Rankin  9.  Perry,  5  Mo.  501;  Perry  ten  v.  Cilley,  50  Fed.  Rep.  337;  /«  ^^ 

V,  Alford,  5  Mo.  503;  Harxfeld  v.  Con-  Coe,  49  Fed.  Rep.  481.     As  where  the 

verse,  105  111.  534.  case  is  remanded  for    a    new  trial. 

Whsn  Appsalabla.— -A  judgment    of  Flanigan  v.   East  St.  Louis,  131  111. 

an  inferior  appellate  court  reversing  a  444;    International  Bank  v.  Jenkins, 

judgment  below  and  awarding  a  ^ro-  109  111.  219* 

cedendo   is  a  final   determination    of  When  AppiaUbls.— Where  It  Is  tbe 

the  cause.    Messerve  t/.  Sutton,  3  N.  legal  duty  of  a  couft  to  hear  a  caus%, 

V.  547;  Tompkins  v,  Sottlice,  4  Abb.  iin    order    remanding  it  for    farther 

App.  Dec.  (N.  Y.)  421.  testimony  deprives  the  appellant  of  a 

4.  Flanigan  v.  East  St.  Louis,  131  substantial  right,  and  Is  appealable. 
111.  44s;  Phelps  v,  Dolan,  75  111.  .£jir/.  White,  33  S.  Car.  442. 
90;  Wright  vs  Smith,  76  111.  216;  Asfosal  to  YaoaU.— The  denial  by  an 
Buck  V.  Hamilton  County>  99  111.  $07;  intermediate  appellate  court  of  a  mo- 
Harzfeld  v,  ConTerse^  los  Ill»  534;  \ion  to  vacate  the  jxidgment  of  re- 
Anderson  V.  Fruitt«  108  ni.  378;  Rogers  versal  and  dismiss  an  appeal  for  lack 
V.  Traver,  115  111,  113;  International  of  jurisdiction  is  not  a  final  appealable 
Bank  v.  Jenkins,  109  111.  219;  Virginia  judgment.  Fanning  v.  Rogerson,  143 
City  V.  Gipps  Brewing  Co.,  136  111.  111.  478. 
616;  McMahon  v.  Quinn,  140  111.  199;  nilnoU.^A  judgment  of  &  Ortliit 
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ing  and  remamJmg  witliout  specific  directions,*  is  not  appealable. 

u.  a.  Omrto. — ^A  judgment  oi  the  United  States  Qrcuit  Court  re- 
manding a  cause  to  a  state  court  will  not  sustain  an  appeal.' 

Olden. -^An  order  of  an  intermediate  appellate  court  affirming  or 
reversing  a  judgment  below  is  not  appealable  uatil  judgment  has 
been  entered  and  perfected  thereon.* 

11.  Judgments  ty  Consent—iz.  Genetrally. — The  purpose  of 
appeal  is  to  bring  up  for  review  an  erroneous  action  of  the  trial 
court.**  But  the  trial  court  performs  no  judicial  act  when  an  order, 
decree,  or  judgment  is  entered  by  consent.*  No  appeal  can 
be  taken  by  eiUier  party  from  such  decision,  since  the  error,  if 
any,  is  his  own,  and  not  the  court's.^ 

Court  reversing  a  judgment  and  fiod-  4.  Chapia  v.  Perrin,  46  Mich.  130; 

iiig  of  a  County  Court,  with  direc-  Gridiey  v.  Daggett,  6  How.  Pr.  (N.  Y. 

tions  to  allow  an  insolvent  debtor  to  Ct.  App.)  280. 

schedule,  was  held  final,  as  nothi^  re-  b.  Chapin  v,  Perrin,  46  Mich.  130. 

mained  for  the  trial  court  to  do  but  6.  Chapin  v.  Perrin,  46  Mich.  130; 

obey  the  mandate  of  the  Circuit  Court.  Brick  v.  Brick,  65  Mich.  230;  Finch  v, 

Mahler  v.   Sinshelmer,  so  lU.   App.  Carpenter,  29  Hun  (N.  Y.)  268;  Atkin- 

401.  son  V.   Manks,  z   Cow.  (N.  Y.)  691; 

1.  School    Trustees  v.   Potter,   xo8  Jarvis  v.   Palmer,   i    Barb.    (N.   Y.) 

111.  433.  379;  Peterson  v.  Swan,  119  N.  Y.  662; 

S.  Chicago,  «tc.»  H.  Co.  r.  Gray,  131  MoneU  v.  Lawrence,  12  Johns.  (N.  Y.) 

U.  S.  396;  Birdsegre  v.  Schaeffer,  J40  531;  Walton  v.  Harris,  20  Wend.  (N. 

U.  S.   117;  Texas  Land,  «tc.,  Co.  v.  Y.)  563:  St.  Kinson  v.  Maups,  i  Cow. 

Scott,  137  U.  5.  436;  Texas  Laind.etc.,  (N.  Y.)  709;  Williams  v.  Neil,4Jieisk. 

Co.  V.  Scott,  140  U.  S.  too;  Gurnee  v.  (Tenn.)  279;   Jones  v,  WiUiamson,  5 

Patrick  County,  137  U.  S.  141;  Morey  Coldw.  (Tenn.)  376;  Ringgold's  Case, 

V.  Lockhart,  125  U.  S.  .56;  Wilkinson  i  Bland  <Md.)  7:  Gable  v.  Williams, 

V.  Nebraska.  19%  U.  S.  286;  Chicago,  59  Md.   51;   Williams  «.   Williams,   7 

etc.,  R.  Co.  V,  Wis.wall.  23  Wall.  (U.  S.)  GiU  (Md.)  305;  Davis  v.  Davis,  2  Atk. 

507;  Sherman  v.  Grinneli,   133  U.  S.  24;   Maynard  v,  Pomiret,  3  Atk.  468; 

679.  Carew  v,  Johnson,  3  Sch.  &  L.  300; 

S.  Mchl  V.   Voaderwulbeke,  46  N.  Jopliag  v.Stuart«  4Ves.  Jr.  619;  Geary 

Y.   539;  Hemphill  v.  Trull,  46  Horw.  9.  Sheridan,  8  Ves.  Jr.  192;  Ogilvie  v. 

Pr.  (N.  Y.  Supreme  Cu)  384;  Kilmer  Heme,  13  Ves.  Jr.  563;  Heyn  v,  Heyn, 

V.   Bradley,   80   N.   Y.   630;    Rust  v.  Jac.  49;  Webb  c/.  Webb,  3  Swanst.^8; 

Haaselt,  69  N.  Y.  48$;   Central  Gns,  Bradtsh  v.  Gee,  Ambl.  229;  King  9. 

etc.,  Co.  V.  Kohn  (C   PL),  52  N.  Y.  Wightman,  i  Anstr.  80;  Harrison  v, 

St.  Rep.  129.  Ramsey,  2  Ves.  488;  Darden  v.  Lines, 

LiUiirioeiitOKy' Order. — A  judgment  af-  2  Fla.  569;  Putnam  v,  Lewis,.!  Fla. 

firming  an  interlocutory  order  and  re-  507;    Gadsden  v,  Jones,    i   Fla.  373; 

manding  the  cause  is  not  appealable.  State  v,  Charles,  i  Fla.  335;  Willis  v» 

Meagher  V.  Minnesota  Thresher  Mfg.  Shephard,  .2  Fla.  397;   Thompson   v. 

Co.,  145  U.  S.  608;  nor  an  ocder  over-  Perkins,  5  Me.  290;  Jones  v.  ToUicof- 

niling  a  motion  to  remand  a  case  to  a  fer,  i  Law  Repos.  (N.  Car.)  376;  Owen 

state  court.   Bender  v.  Pennsylvania  v.  Yale,  .75  Mich.  256. 

Co.,  148  U.  S.  50a.  7a«ts  by  Consent. — And  where  judg- 

iW  York. — An  order  of  the  general  ment  was  rendered  upon  facts  reported 

term  of  the  Supreme  Court  modifying  b>y  consent  of   parties.     Johnson   v. 

a  special^erm  interlocutory  judgment  Shed,  21  Pick.  (Mass.)  225. 

and  affirming  it  as  modified  is  still  in-  Consent. — The  consent  must  appear  - 

terlocutory  and  unappealable.  Weeks  as  part  of  the  decree  or  be   indorsed 

ST.  Cornwell,  21  N.  Y.  Wkly.  Dig.  208;  thereon.     WilUams  v,  Williams,  7  Gill 

unless  it  grants  a  new  .trial,  when  an  (Md.)  304. 

appeal  may  be  taken  from  the  general-  No  appeal  can  be  taken  from  a  de- 
term  order  without  entry  of  judgment,  fault  entered  with  a  decree /r^;  r^»- 
Raynor  v.  Ray  nor,  94  N.  Y.  248.  fesso  against  one  of  several  defend- 
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b.  Entry  pro  Forma. — ^Where  the  entry  of  a  decree /r^^  forma 

ants  where  the  court  proceeds  to  try  0*Hara    v.     MacConnell»  93    U.    S. 

issues   made  by  the  answers  of  the  150. 

other  defendants.      Frow   v.    De   La  In  Sands  v.  Hildreth,  12  Johns.  (N. 

Vega»  15  Wall.  (U.  S.)  552.  Y.)  493,  it  was  held  that  where  the  de- 

Erroneous  Entry  by  OonsoBt. — But  it  fendant  had  answered,  and  witnesses 

may  be  shown  that  an  entry  appar-  were  examined  bythe  complainant,  and 

ently  making  the  decree  or  judgment  the  cause  was  set  down  for  a  hearing, 

a  consent  decree  was  a  mistake,  and  where  the  defendant  failed  to  appear 

that  the  consent  was  merely  to  waive  he  could  not  appeal  from  a  decree /r^ 

matters  of  technicality.  Brick  v.  Brick,  confesso, 

65  Mich.  230.  Likewise  in  Murphy  v.  American  L. 

Confession  of  Judgment — In  Melins  v.  Ins.,  etc.,  Co.,  25  Wend.  (N.  Y.)  249, 

Home,  29  Ga.   536,  it  was  said  that  where  defendant  neither  appeared  nor 

"appeal  lies   from    a    confession    of  answered,  and  his  counsel,  being  pres- 

judgment;  at  least  it  does  when  the  ent  in  court,  made  no  opposition  to  the 

right  of  appeal  is  reserved  in  the  con-  decree. 

fession;  and  that  right  was  reserved  So  in  Brown  v.  Lake  Superior  Iron 

in  this  case."  Co.,  134  U.  S.  530,  inaction  and   ac- 

Thatcher    v.    Coleman,    5    Blackf.  quiescence  on  the  part  of  the  defend- 

(Ind.)  76,  and  Lewis  v,  Morrison,  10  ant  was  held  under  the  circumstances 

Ind.  394,  were  decided  in  accordance  to  be  equivalent  to  consent, 

with  a  statute   expressly   forbidding  Florida. — An  appeal  will  lie  from  a 

appeals  from  judgments  by  confession,  final  dtct^t  pro  confesso,  rendered  ab- 

In  Mariner  v,  Hanna,  16  Ind.  23,  the  solute  under  the  45th  rule  of  practice 

scope   of  the   statute   was  limited  to  by  failure  of  defendants   to   have  it 

judgments  by  actual  confession,  and  set  aside  or  to  have  time  enlarged  for 

it  was  held  not  to  apply  to  judgments  filing  answer  upon  cause  shown  by 

by  confession  upon  defendant's  failure  motion    and  affidavit  within    twenty 

to  appear  and  testify  as  provided  by  days   after  rendition   of   the  decree, 

another  statute.  Hart  v,  Stribling,  21  Fla.  137;  Stribling 

Psnnsylvania. — By  Act    of  April  4,  v.  Hart,  20  Fla.  235;  Betton  v,  Will- 

1877,  an  appeal  may  be  taken  from  a  iams,  4  Fla.  11;  Megin  v.  Filor,  4  Fla. 

judgment  entered  by  virtue  of  a  war-  203;  Freeman  v,  Timanus,  12  Fla.  404; 

rant  of    attorney  or  by  virtue  of   a  State  v,  Jacksonville,  etc.,  R.  Co.,  16 

note  in  which  judgment  is  confessed.  Fla.    708;    Marks  v.   Baker,   20  Fla. 

Lamb's   Appeal,  89   Pa.  St.  409.      It  920. 

does  not  extend  to  a  judgment  con-  Upon  such  an  appeal  the  legality  of 

fessed  in  an  amicable  action  of  eject-  all  proceedings  anterior  to  the  default 

ment,   Limbert's  Appeal,  118  Pa.  St.  may  be  shown.     Hart  v.  Stribling,  21 

592;  Flanigen  v.  Philadelphia,  51  Pa.  Fla.  137. 

St.  491;  nor  to  cases  not  strictly  Costs. — An  appeal  may  be  taken  from 
within  the  provisions  of  the  act,  Lim-  that  portion  of  the  judgment  awarding 
bert's  Appeal,  it8  Pa.  St.  592.  an  opponent  costs  if  he  has  not  con- 
Decree  pro  Confosso.  —  A  defendant  sented  thereto.  Oullahan  v.  Morris- 
who  has  appeared  has  a  right  to  be  sey,  73  Cal.  298. 

heard  upon  the  form  of  a  decree /r^?  Or,  where  a  libel  suit  is  dismissed 

conftsso   rendered    against    him,   and  on  motion  of  plaintiff,  he  can  only  ap- 

to  appeal    therefrom.     Blanchard   v.  peal  from  the  award  of  costs.  Oullahan 

Cooke,  144  Mass.  207.  v.  Morrissey,  73  Cal.  298. 

Although  he  may  not  be  allowed  on  Jurisdietlon  by  Consent. — And  where 
appeal  to  attack  the  decree  for  insuf-  no  decision  or  judgment  has  been  ren- 
iiciency  of  the  evidence,  he  may  con-  dered  below,  consent  of  the  parties 
test  the  sufficiency  of  the  bill  or  insist  cannot  give  jurisdiction  of  the  case  to 
that  the  averments  in  it  do  not  justify  the  appellate  court.  Bills  v.  Bills,  77 
the  decree.  Central  R.  Co.  v.  Central  Iowa  179;  Lansing's  Appeal,  10  Wis. 
Trust  Co.,  133  U.  S.  83:  Masterson  v,  120;  Alfred  r.  Saco,  7  Mass.  380;  Car- 
Howard,  18  Wall.  (U.  S.)  99.  roll  v,  Richardson,  9  Mass.  329:  Bacon 

See  further,  as  to  what  objections  v.  Ward,  10  Mass.  141;  Wellington  v. 

-may  be  made  on  such  appeal,  Frow  Stratton,   1 1    Mass.    393;    Johnson  v. 

2/.  De  La  Vega,  15  Wall.  (U.  S.)  552;  Shed,  21  Pick.  (Mass.)  227;  Harring* 
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is  the  act  of  the  parties  and  not  of  the  court,  no  appeal  will  lie, 
because  there  has  been  no  determination  by  the  trial  court.^ 

c.  On  Case'  Stated. — An  agreement  of  parties  that  a  certain 
judgment  shall  be  entered  for  either  of  them,  as  the  trial  court 
may  decide,  is  binding  on  a  court  of  error.®  No  appeal  will  lie 
therefore  from  a  judgment  entered  on  a  case  stated  unless  the 
right  of  appeal  is  expressly  reserved  therein  or  statutes  provide 
otherwise.*     See  article  AGREED  Case,  Vol.  I.  p.  403. 

ton  V.  Harrington,  15  Ga.    561.     See  judgment  is  appealable,  although  no 

ante.  Jurisdiction  of  Appellate  Courts,  argument   was   made   in  open   court, 

Hew  York. — An  order  denying  a  mo-  Seneca  Nation  v.  Knight,  19  N.  Y.  587. 

tion  to  vacate  a  decree /r<r  confesso  is  In  InTitam. — Or  where  the  judgment 

not  appealable  to  the  Court  of  Appeals,  ^jxl^x^^  pro  forma  contains   a  decree 

Rowley  v.  Van  Benthuysen,  16  Wend,  made  in  invitum,  Johnson  v.  Henagan, 

(N.  Y.)369;  Schermerhorn  v,  Mohawk  11  S.  Car.  93. 

Bank,  i  N.  Y.  125;  Foote  v,  Lathrop,  Diimisial. — A  pro  forma    judgment 

41  N.  Y.  358.  dismissing    a    complaint    and   giving 

An   order   of  the   general  term    of  costs  and  disbursements  to  defendant 

the  Supreme  Court  refusing  to  open  is  final   and  appealable.      Adams  v. 

a  default    is    not  appealable    to  the  Smith,  6  Dakota  94. 

Court  of  Appeals,  Stevens  v.  Glover,  PsnniylTania. — The  Supreme   Court 

83    N.  Y.    611;    or    affirming    or    re-  does  not  regard  favorably  an  appeal 

versing    an  order   denying  a   motion  irompro  forma  decrees  sent  up  without 

to  set  aside  a  judgment  on  inquest,  an  opinion.     Dyer's  Appeal,    107  Pa. 

Greenleaf  v.  Brooklyn,  etc.,  R.  Co.,  St.  452. 

102  N.  Y.  96;   or  affirming  or  revers-  And  it  may  send  such  a  case  back 

ing  an  order  granting   or  denying  a  for  reargument  and  filing  of  an  opin- 

motion     to    vacate    a    judgment    for  ion  below.      Dyer's   Appeal,  107   Pa. 

mere  irregularity  based  on  a  rule  of  St.  452;  Morgan's  Appeal,  125  Pa.  St. 

practice,   Moore  v,  Shaw,   77   N.   Y.  561;  Worrall's  Appeal,  iioPa.  St.  349. 

512.  Where    entered    below    without    a 

Xiiiiiaippi.  — In  Mississippi  it  was  hearing,  the  appeal  will  not  be  consid- 

held  that  a  statute  providing  that  "  no  ered.     Wilbur's  Appeal,  10  W.  N.  C. 

writ  of  error  shall  issue  to  revise  any  (Pa.)  loi. 

judgment   on  confession"  only  con-  8.  Wellington  v,  Stratton,  11  Mass. 

ferred  upon  the  defendant  in  error  a  395;   Carroll  v.   Richardson,  9  Mass. 

statutory   bar  to   the  writ  which   he  329. 

might  waive,  and  that  a  judgment  of  8.  Wellington  v,  Stratton,  11  Mass. 
affirmance  was  valid  where  the  de-  395;  Carroll  v,  Richardson,  9  Mass. 
fendant  did  not  object  that  the  decision  329;  Alfred  v,  Saco,  7  Mass.  380;  Gray 
appealed  was  by  confession.  Boone  v.  v,  Storer,  10  Mass.  163;  Johnson  v, 
Poindexter,  i2Smed.  &  M.  (Miss.)640.  Shed,  21  Pick.  (Mass.)  227:  Altoona 
Tiotitioiu  Case. — No  appeal  lies  in  a  v,  Irvin,  3  Penny  (Pa.)  115;  Shainline's 
fictitious  case  made  up  to  obtain  the  Appeal,  3  Kulp  (Pa.)  301;  Warren  0^. 
adjudication  of  an  appellate  court.  Coombs,  44  Me.  88. 
Port  Gibson  Bank  v.  Dickson,  4  Smed.  Xassaehusstts. — Under  later  Massa- 
&  M.  (Miss.)  689.  chusetts  cases  it  is  held  that  an  appeal 
1.  Cook  V.  Allen,  5  Hun(N.  Y.)  561;  may  be  taken  from  a  judgment  entered 
Gridley  v,  Daggett,  6  How.  Pr.  (N.  Y.  on  an  agreed  statement  of  facts  for 
Ct.  App.)  280;  West's  Appeal,  3  S.  errors  of  law  therein.  West  v,  Piatt, 
&  R.  (Pa.)  91;  Kerr  v.  Pittsburg,  11  120  Mass.  421;  Fox  v,  Adams  Ex- 
S.  &  R.  (Pa.)  359;  Stone  v.  Lewin,  8  press  Co.,  116  Mass.  292;  Keegan  v. 
Ala.  396;  Dardin  v.  Lines,  2  Fla.  569;  Cox,  116  Mass.  289;  Charlton  v, 
Putnam  V.  Lewis,  I  Fla.  507;  Gadsden  Donnell,  100  Mass.  229;  While  v. 
f.  Tones,  i  Fla.  373;  State  v,  Charles,  Clapp,  8  Allen  (Mass.)  283;  Com.  v. 
I  rla.  298;  Willis  z'.  Shephard,  2  Fla.  Cutter,  13  Allen  (Mass.)  393;  Cochrane 
397.  V.  Boston,  I  Allen  (Mass.)  480;  Fur- 
So  where  the  court  below  actually  long  v.  Leary,  8  Cush.  (Mass.)  409; 
decides  the  question  controverted,  its  Hovey  v»  Crane,  10  Pick.  (Mass.)  440. 
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d.  Remedy. — The  remedy  of  a  litigant  is  to  move  to  vacate 
or  open  the  judgment  by  consent  or  a  judgment  containing  a  re- 
lease of  errors,  and  appeal  from  the  order  denying  the  motion.^ 

e.  Judgments  by  Default. — ^A  party  legally  notified  of  a  pro- 
ceeding  taken  against  him  is  deemed  to  acquiesce  in  the  decision 
rendered  therein  when  he  fails  to  appear  and  object*  No  ap- 
peal  can  be  taken,  therefore,  from  a  judgment  or  order  by  default 
unless  by  statute.'     See  article  DEFAULTS. 

Bemady. — The  remedy  is  to  apply  to  the  court  below  to  have  the 
default  opened  or  the  order  or  judgment  set  aside.^  But  where 
the  judgment  entered  by  default  is  the  actual  determination  of 
the  court  below  and  erroneous  on  its  face,  the  defendant  may 
appeal  therefrom.^ 

1.  Sloane  v.  Anderson,  57  Wis.  123,  etc.,  Co.,  6  W.  Va.  196;  Meadows  v. 

Saleski  v,  B03rd,  3s  Ark.  83.  /ustice,    6    W.    Va,    198;     Smith    ». 

%  Gelston   v.   Hoyt,  13  Johns.  (N.  Knight,  14  W.  Va.  749;   Dickinson  v. 

Y.)  561;  Flake  v.  Van  Wagcnent54  N.  Lewis,  7  W.  Va.  673;  Davis  v.  Com., 

Y.  26.     See  article  Defaults.  16  Gratt.  (Va.)  134. 

8.  Jones  o.  Kip,  7  N.  Y.  Leg.  Obs.  b*  While  v,  litis,  24  Minn.  43;  Grant 
91;  Maltby  v,  Greene,  z  Keyea  (N.  Y.)  v.  Schmidt,  22  Minn.  i. 
S48;  Dorr  r.  Birge,  8  Barb.  (N.  Y.)  Osnditional  Order.-^A  judgment  en- 
351;  Stronger.  Hardenburgh, 25  How.  tered  against  a  party  in  consequence 
Pr.  (N.  Y.)  438;  Baker  v.  Stephens,  lo  of  his  failure  to  comply  with  the  con- 
Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  i;  Judd  ditionsof  a  special-term  order  is  not  a 
Linseed,  etc..  Oil  Co.  v.  Hubbell,  19  judgment  by  default,  and  is  appeal- 
Alb.  L.  J.  97;  Stevens  v.  Glover,  83  able.  Lahens  v.  Fielden,  3  Abb.  App. 
N.    Y.    611;    Sands    v.    Hildreth,    it  Dec.  (N.  Y.)  i. 

Johns.  (N.  Y.)493-,  Kane  v.  Whittick,  Xotion  to  Taks  Dsfsalt— An  order 
8  Wend.  (N.  Y.)  218;  Swarthout  v,  overruling  a  motion  to  take  a  default 
Curtis,  4  N.  Y.  415;  Pope  v.  Dinsmore,  against  a  defendant  is  interlocutory 
29  Barb.  (N.  Y.)  367;  Flake  v.  Van  and  unappealable.  Shedenhelm  v. 
Wagenen,  54  N.  Y.  25;  Kams  tr.  Shedenhelm,  21  Neb.  387. 
Kunkle,  2  Minn.  313;  Kennedy  v,  PstitiQA  for  Stvitw. — The  decision  of 
Williams,  11  Minn.  314;  Sullivan  v.  a  trial  court  upon  a  petition  for  re- 
La  Crosse,  etc.,  Steam  Packet  Co.,  10  view  of  a  judgment  by  default  is  un« 
Minn.  386;  Dols  v.  Baumhoefer,  28  appealable.  New  England  Mut.  Ace. 
Minn.  387;  Thompson  v.  Haselton,  34  Assoc,  v,  Varian,  151  Mass.  17;  Bos- 
Minn.  12;  Ringgold's  Case,  i  Bland  ton  v.  Robbins,  116  Mass.  313;  Dear- 
(Md.)  5;  Harris  v,  Hutchins,  28  Me.  born  v,  Mathes,  128  Mass.  194. 
102;  Turner  v.  Putnam,  31  Me.  557;  BtatM  whore  Appeals  Allowed. — In  CaJ- 
Lord  V,  Pierce,  33  Me.  350;  Denison  v.  ifomia  a  judgment  by  default  is  held  to 
Portland  Co.,  60  Me.  519;  Clenden-  be  a  final  judg^nient  within  the  meaning: 
ning  V,  Crawford,  7  Neb.  474;  Strine  of  a  statute  allowing  appeals  from  all 
v.t'Kingsbaker,  12  Neb.  52.  final  judgments,  Hallock  v.  Jandin,  34 

4.  Flake  tr.  Van  Wagenen,  54  N.  Y.  Cal.  167;  the  same  rule  obtains  in  Afi^ 

38.  sissifpiy  Callahan  v.  Newell,  61  Miss. 

West  Virginia. — Or  by  an  applica-  437;  Illinois  Cent.  R.  Co.  v.  Andrews, 

tion  to  the  trial  court  to  correct  the  6z  Miss.  474;  and  in  Iowa  judgments 

errors   in  such   a  judgment,  and   by  by  default  are  appealable,   Dooltttle 

prosecuting  an    appeal    from  its  de*  v.    S  belt  on,    i     Greene    ^lowa)    971; 

cision  thereon.     Adamson  v,  Peerce,  Woodward  9.  Whitescarver,  6  Iowa  i; 

20  W.  Va.  59;   Hunter  v.  Kennedy,  30  and    a   statute    granting    an    appeal 

W.  Va.  343:   BocJl  v.  Bock,  24  W.  Va.  from  a  judgment  of  a  justice  of  the 

$86;  Steenrod   v.  Wheeling,  etc.,  R.  peace  in  **  all  other  cases  not  provided 

Co.,  25  W.  Va.  r33;  Hix  v,  Hix,  25  W.  for"  includes  a  judgment  by  default, 

Va.  481;   McKtnney  v.  Hammett,  26  although    a  statitte  also  provides  a 

W.  Va.  638;  Baker  v.  Western  Min.,  remedy  for  setting   it  asid«,  Gol4l^ 

103 


Aj^oalible  Judgmento  APPEALS.  itud  Ordeca. 

12.  Void  Judgments, —Where  the  trial  court  had  no  jurisdiction 
of  the  person  of  the  appellant,  an  appeal  may  be  taken  without 
a  preliminary  motion  in  the  trial  court  to  set  aside  the  judgment ;  * 
but  m  Alabama  it  has  been  held  that  no  appeal  lies  from  a  decree 
which  is  an  absolute  nullity  because  the  trial  court  had  no  juris- 
diction of  the  subject-matter,*  A  writ  of  prohibition  to  prevent 
the  enforcement  of  the  decree  is  the  proper  remedy.* 

13.  Judgments  and  Orders  of  Dismissal— a.  Generally.— A  de. 
cision  of  a  trial  court  dismissing  a  cause  is  a  final  appealable 
judgment,  whether  it  imposes  costs  or  not,  since  it  disposes  of 
the  cause.*     But  the  entry  on  the  record  of  the  mere  granting  of 

borough  V.  Bolenbaugh.  3  Ohio  Cir.  /(?f«i.— Petty  v,   Duvall,  4  Gre*n« 

Ct.  Rep.^83.  (Iowa)  T20. 

Indiana.^And.  in  Indiana  an  appel-  8.  Pettiw  v.  McKinney,  56  Ala.  41; 

lant  not  notified  in  the  original  suit  David  v,  David,  %t  Ala.  49;  Leslie  v> 

may  take  a  direct  appeal  from  a  judg-  Tucker,  57  Ala.  483;  Hays  r.  Cockrell, 

ment  by  default  without  a  preliminary  41  Ala.  75;   Joseph,  v.  Joseph,  5  Ala. 

motion  to  set  the  judgment  aside  in  280;  and  the  same  doctrine  was  held 

the  trial   court.     Searle   v.  Whipper-  in  an  early  Arkansas  case,  Ashley  v. 

man,  79  Ind.  494;    Baldwin  ».  Hum-  Brasil,  i  Ark.  144. 

phrey.  75  Ind.  155:  Abdil  ».  Abdil,  26  As  where  a  decree  was  rendered  in 

Ind.  387;  Cochnower  v,  Cochnower,  27  a  cause  in  favor  of  a  special  adminis- 

Ind.  253;  Kyle  v.  Kyle,  55  Ind.  387;  trator  ad  litem  against  the  adminis^ 

Bristor  v.  Galvin,  62  Ind.  35a;  Odell  trator  in  chief    of  the   same   estate, 

V,  Carpenter,  71  Ind.  463.  ea^^  >n  ^i«   representative  capacity. 

Qmnetticut.  —  An   appeal     may    be  Ex  p.  Lyons,  60  Ala.  650. 

taken  from  a  judgment  by  default  and  8.  Ex  /,  Lyons,  60  Ala.  650. 

hearing  in  damages.     Mead  v,  Coggs-  4.  MissourL-A^ioti  Mountain  Bank 

hall,  Kirby  (Conn.)  17.  v.    Armstrong,   92   Mo.    265;    Kansas 

Nebraska.^\n  Nebraska  it  is   held  City  Cable  R.  Co.  v,  Kansas  City,  29 

that  where  a  defendant  has  appeared  Mo.  App.  89. 

and  continued  the  cause  before  a  ius-  North  Caro/mtf.— Mullen  v,  Norfolk, 
ticc  of  the  peace  he  may  appeal,  al-  etc.,  Canal  Co.,  \\%  N.  Car.  109;  Joy- 
though  he  does  not  contest  the  case  ner  v,  Roberts,  J12  N,  Car.  iii. 
on  the  merits.  Smith  v.  Borden,  22  TVaraj.—West  v.  Bagby,  12  Tex.  34? 
Neb.  489;  Cleghorn  v.  Waterman,  16  Hagood  ».  Grimes,  24  Tex,  15;  Fuer- 
Neb.  230;'  Crippen  v.  Church,  17  Neb.  man  v.  Ruble  (Tex.  App.,  1890),  16  S. 
306:  Howard  v.  Jay,  85  Neb.  281,  over-  W.  Rep.  536. 

rulinr    Clendenning    v,    Crawford,   7  Wisconsin,  —  Stemam    v.     Schulte, 

Neb    474;  Harris  v.  Watkins,  5  Da-  83  Wis.    569;   Berray  v.   Woodruff.   6 

koia  374  ^^*-    ^^''    Collins   v.    Waggoner,   20 

1    /«i//tf«tf.— Shoemaker  v.  Grant  Wis.  48;  Stoppenbach  v.  Zohrlant,  21 

County   36  Ind.  175;  Palmer  v.  Fuller,  Wis.  385;  Hewett  v.  Currier,  63  Wis. 

22  Ind.  115:  Kvle  V,  Kyle,  55  Ind.  387;  390.                                       ^     ,      o  in 

Cochnower  v,  Cochnower.  27  Ind.  253;  Other  States.-^CooV  v.  Cook.  i8  Fla. 

Abdil  V.  Abdil,  26  Ind.   287;  Odell  v.  634;  Heegaard  v,  Dakota  L.  &  T.  Co, 

Carpenter,    71    Ind.   463;    Louisville,  (S.   Dak..   1893).   54  N.  W.   Rep.  656; 

etc     R.  Co.  V,  Lockrldge,  93  Ind.  191.  Koons   v.    Williamson.   90    Ind.    5991 

Qmneetieut. ^Stonington   v.  Stales,  Humstock  v,   Humstock.  43  La,  Ann. 

31  Conn.  214;  Seymour  v.  Belden,  28  375;  Walker  v.  Caldwell,  4  La.  Ann. 

Conn.  444.  12;    Young   v.    Chamberlain,    14  La. 

MainZ--Or€Lvea  v.   Smart,  76  Me.  Ann.  698;  Fowler  c.  Hamill,  139  U.  S. 

2Q.  549;  Rogers  v,  Russell,  11  Neb.  361. 

rennessee^-^Ex  p.  Martin,   5  Yerg.  Costs.— As  a  judgment  of  dismissal 

(Tenn  )  457;  State  v.  Simpson,  5  Yerg.  for  failure  to  give  security  for  costs. 

(Tenn.)  365;  Oficer  v.  Price,  5  Yerg.  Marsh  v.  Kmna,  2  Mont.  547;  or  of  a 

(Tenn.)  285.  petition  that  partition  be  made,  Dear- 
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the  motion  to  dismiss  is  not  ordinarily  sufficient  to  support  an 
appeal.^  A  final  order  or  judgment  of  dismissal  must  first  be 
entered.'  The  suit  must  be  dismissed  as  to  all  the  parties  and 
as  to  the  whole  cause.'  It  is  unappealable  where  any  portion  is 
retained  for  trial  as  against  any  party.* 

b.  Discontinuance. — An  order  discontinuing  a  suit,*  or  grant- 
ing a  motion  for  leave  to  discontinue,®  or  setting  aside  a  judg- 
ment dismissing  a  cause/  or  striking  a  suit  from  the  docket,  is 
final  and  appealable,'  but  not  an  order  reinstating  a  cause  after 
dismissal.' 

c.  In  Equity. — A  decree  dismissing  a  bill  with  costs  is  final  and 


born  V.  Preston,  7  Allen  (Mass.) 
192. 

Xatter  of  Law. — An  order-  dismiss- 
ing a  cause  for  matter  of  law  appar- 
ent on  the  face  of  the  record  is  ap- 
pealable. Ellis  V'  Atlantic,  etc.,  R. 
Co.,  134  Mass.  341;  Lamphear  v. 
Lamprey,  4  Mass.  107. 

Petition  for  Probato.  —  An  order  de- 
nying a  motion  to  dismiss  a  petition 
that  the  probate  of  a  will  be  revoked 
is  not  appealable.  Matter  of  Soule, 
46  Hun(N.  Y.)66i. 

Prohibition. — The  dismissal  of  a  rule 
to  show  cause  why  a  writ  of  prohibi- 
tion should  not  issue  is  an  appealable 
final  judgment.  Singer  Mfg.  Co.  v. 
Spratt,  20  Fla.  122. 

Indiana. — No  motion  to  review  need 
be  made  before  an  appeal  is  taken. 
Lines  v.  Benner,  52  Ind.  195. 

1.  Murphy  v.  King,  6  Mont.  30;  Du- 
rant  v,  Comegys  (Iowa,  1891),  26  Pac. 
Rep.  755. 

8.  Murphy  v.  King,  6  Mont.  30; 
Owen  V,  McCormick,  5  Mont.  255. 

AlternatiTO  Order. — A  judgment  that 
defendants  may  enter  an  order  dis- 
missing a  complaint  in  an  equity  ac- 
tion unless  plaintiffs  serve  notice  of 
intention  to  try  the  case  at  law,  is  not 
final.  Rich  v,  Manhattan  R.  Co.,  138 
N.  Y.  668. 

8.  Hagerman  v,  Moore,  2  Colo.  App. 
83;  Thompson  v,  Follansbee,  55  111. 
428;  People  V,  McFarland,  3  111.  App. 

237. 

4.  Texas,  etc.,  R.  Co.  v.  Fort  Worth 
St.  R.  Co.,  75  Tex.  82:  Hagerman  v. 
Moore,  2  Colo.  App.  83. 

Failuro  to  Pay  Costs. — A  judgment  of 
dismissal  because  of  plaintiff's  failure 
to  pay  costs,  imposed  as  a  condition  of 
continuance,  is  appealable.  Ex  p» 
Hendree,  49  Ala.  360. 

United  States  Courts. —The  decree  of 
a  District  Court  of  the  United  States 


dismissing  a  libel  in  admiralty  is  not 
final,  within  the  meaning  of  statutes 
allowing  an  appeal  from  a  District 
Court  in  admiralty  causes.  The  Dela- 
ware, 33  Fed.  Rep.  589;  The  Mer- 
chant, 4  Blatchf.  (U.  S.)  105:  Farrell 
V,  CampbeU,  7  Blatchf.  (U.  S.> 
158. 

Xassachasetts. — An  appeal  lies,  un- 
der the  Pub.  Stat.  ch.  156,  §  6,  from  a 
decision  of  the  probate  court  dismiss- 
ing or  granting  a  petition  to  revoke  a. 
decree  on  the  ground  of  fraud.  Tucker 
V.  Fisk,  154  Mass.  574. 

In  InsolTeney  Proeeodings. — The  dis- 
missal of  a  creditor*s  petition  in  insol- 
vency proceedings,  upon  the  merits, 
is  appealable  as  a  final  order  af- 
fecting a  substantial  (right  made  in  a. 
special  proceeding.  In  re  Harrison , 
46  Minn.  331. 

6.  Brandt  v,  Shaumburgh,  I  Martin,, 
N.  S.  (La.)  698. 

6.  Donovan  v,  Owen,  10  La.  Ann. 

463. 

7.  Hansen  v.  Bergfuist,  9  Neb.  269; 
James  v.  Center,  53  Cal.  31. 

8.  Frederick  r.  Connecticut  River 
Sav.  Bank,  106  111.  147. 

9.  Holdridge  v.  Marsh,  28  Mo.  App* 
283, 

Royival  of  Suit. — In  Terry  v.  Sharon,. 
131  U.  S.  40,  it  was  held  that  a  decree 
of  revival  entered  on  a  bill  in  equity 
to  revive  a  suit  in  equity,  which  had 
gone  to  final  decree  in  the  name  of  the 
executor  of  the  plaintiff,  after  due  no- 
tice to  defendants  and  their  appear- 
ance and  pleading  to  the  bill,  was  a 
final  appealable  decree. 

Bo-entry  of  Jndgment. — ^Where  an  or- 
der is  made  vacating  an  order  of  rein- 
statement of  a  cause  which  has  once 
been  dismissed,  no  appeal  can  be  taken 
until  judgment  of  dismissal  has  been 
re-entered.  Wheeler  v,  Garrett,  i^ 
Colo.  140. 
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appealable,  although  no  judgment  for  costs  be  entered.^    A  cross- 
bill filed  in  equity  is  in  the  nature  of  an  independent  suit,*  and  a 
decree  dismissing  it  is  appealable,  although  the  original  bill  is 
retained.*     See  article  CROSS- Bills. 
(L  Affecting  Substantial  Rights. — An  order  dismissing 

an  appeal  from  an  inferior  court  or  tribunal,^  or  vacating  a  pre- 
vious order  setting  aside  a  judgment  after  expiration  of  time  to 
appeal  therefrom,  is  appealable,  as  determining  the  action  and 
preventing  judgment.* 

e.  Refusal  to  Dismiss. — But  an  order  overruling  a  motion 
to  dismiss  a  cause,*  or  an  appeal,'''  or  to  strike  from  the  docket,® 

1.  Fowler  v.  Hamill,  139  U.  S.  549.  appealable  to  the  general  term  of  the 

i.  Lehman   v.   Ford,    47    Ala.  734;  Common  Pleas.     Sayer  v,  Kirchhof,  3 

Brooks  V,  Woods,  40  Ala.  538.  Misc.  Rep.  (N.  Y.  C.  PI.)  245. 

S.  Grant  v.  East  &  West  R.  Co.,  50  An  order  of  the  special  term  of  the 

Fed.  Rep.   795;  Brooks  t^.  Woods,  40  Common  Pleas  dismissing  an  appeal  to 

Ala,  538;  Lehman  v.  Ford,  47  Ala.  734;  the  general  term  of  the  Common  Pleas 

Winn  V.  Dillard,  57  Ala.  167;  Brooks  from  the  general  term  of  the  City  Court 

fr.  Woods,  40  Ala.  538.  of  New  York  for  appellant's  omission 

Croii-bill. — As  where  a  cross-bill  is  to  perfect  the  appeal  by  giving  security 

,             filed  by  a  widow  praying  an  assign-  for  costs,  is  unappealable.    Carling  v, 

I             ment  of  dower  in  lands  against  which  Purcell,  3  Misc.  Rep.  (N.  Y.  C.  PI.)  55. 

a  bill  is  filed  to  foreclose  a  vendor's  Ttxas. — The  Court  of  Criminal  Ap- 

Hen.     Brooks  v.  Woods,  40  Ala.  538.  peals  has   jurisdiction   to   reverse  or 

Audliary  Bill. — Where  an  auxiliary  affirm  a  ruling  of  the  court  below  dis- 

bill  is  filed  against  the  complainants  in  missing  an  appeal  from  the  Justice's 

&n  original  bill,  a  decree   dismissing  Court.     Robblns   v.  State  (Tex.  Crim. 

the  auxiliary  bill   but    retaining   the  App.,  1892),  20  S.  W.  Rep.  359. 

cause  is  final  as  to  the  auxiliary  com-  Dismissal  for  Want  of  Beeurity.— An 

plainants  and   appealable.      Grant  v,  order  to  dismiss  an  appeal  because  of 

East  &  West  R.  Co.,  50  Fed.  Rep.  795.  failure  to  file  an  appeal  bond  within  a 

4.  Haven  v,  Orton,  37  Minn.  445;  prescribed  time  is  not  appealable  where 
Ross  V,  Evans,  30  Minn..  206:  Zoller  v.  the  failure  does  not  go  to  the  jurisdic- 
McDonald,  23  Cal.  136;  St.  Louis,  etc.,  tion  of  the  appellate  court.  Gurney 
R.  Co.  V,  Evans,  etc..  Brick  Co.,  85  v.  St.  Paul,  36  Minn.  163. 
Mo.  323;  Matter  of  New  York  Cent.,  6.  Whether  an  action  or  cross-action, 
etc..  R.  Co.,  60  N.  Y.  112;  Pearson  v,  Cameron  v.  Bennett,  no  N.  Car.  278; 
Lovejoy,  53  Barb.  (N.  Y.)  407;  Ham-  Mitchell  v,  Kibburn,  74  N.  Car.  483; 
mond  V.  Carpenter,  29  How.  Pr.  (N.  McBryde  v,  Patteson,  78  N.  Car.  412; 
Y.  Supreme  Ct.)  43;  Mouser  v.  Palmer  Chester,  etc.,  R.  Co.  v,  Richardson,  82 
(S.  Dak.,  1892),  50  N.  W.  Rep.  967.  N.  Car.  343;  Plemmon  v.  Southern  Imp. 

5.  Martz  v,  Ahl,  5  Minn.  27.  Co.,  108  N.  Car.  614. 
Or  erasing  a  cause  from  the  docket,        7.  Benford  v,  Daniels,  20  Ala.  445. 

Woodruff  V.  Bacon,  34  Conn.  185;  or  re-  As  orders  overruling  a  motion  to  dis- 
manding  the  cause  unheard  to  a  court  miss  a  suit  for  want  of  security  for 
below.  Main  v.  First  School  Dist.,  18  costs,  Mabry  v,  Dickens,  31  Ala.  243; 
Conn.  214.  Davis  v,^  Yon,  43  Ala,  691;  or  super- 
How  York. — No  appeal  lies  to  the  seding  an  execution  of  a  judgment 
Court  of  Appeals  from  an  order  of  the  and  restoring  a  cause  to  docket,  Cal- 
general  term  dismissing  an  appeal  for  lahan  v,  Lott,  42  Ala.  167;  McKennaz'. 
appellant's  failure  to  file  printed  copies  Bolger,  94  N.  Y.  641;  Connell  v,  War- 
of  appeal  papers,  in  accordance  with  ren,  2  Idaho  855. 

Rale  41  of  the  Supreme  Court.     It  is  8.  Waldo  v.  Rice,  18  Wis.  404;  Ried 

an  exercise  of  discretion.    Wetmore  t^.  v*   Lueps,  30  Wis.  561;  Germantown 

Wetmore,  137  N.  Y.  623.  Farmers*  Mut.  Ins.  Co.   r.  Dhein,  57 

An  order  of  the  general  term  of  the  Wis.  521;  Noble  v,  Strachan,  32  Wis. 

City  Court  dismissing  an   appeal  for  314;     McLeod    r.    Bertschy,   30  Wis. 

appellant's  fptlure  to  prosecute,  is  un-  324.              » 
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is  not  appealable^  since  it  leaves  the  cause,  staadiog  for  further 
proceedings.* 

14  Jndgments  of  Nounit — YoioAtary  Vonenita. — A  plaintiff  who  vol* 
untarily  suffers  a  judgment  of  nonsuit  to  be  taken  against  him 
cannot  appeal  therefrom,  since  it  is  entered  by  his  own  default.* 

Gompnlaory  Vonanit. — But  he  may  appeal  from  a  compulsory  judg- 
ment of  nonsuit,  rendered  on  motion  of  defendant,  as  a  final  judg* 
ment  ending  the  suit  and  inflicting  costs.' 

1.  Minnesota  Cent.  R.  Co.  v.  Peter-  Sigourney,  ii  Met.  (Mass.)  436;  Ball 
son,  31  Minn.  43;  Prince  v.  Heenan,  5  v.  Burke,  zi  Cush.  (Mass.)  to;  Smith 
Minn.  374;  St.  Anthony  Falls  Water  v,  Seaton,  Minor  (Ala.)  75;  Palmer  v. 
Power  Co.  v.  King  Wrought  Iron  Bice,  28  Ala.  430;  Downs  v,  Minchew, 
Bridge  Co.,  23  Minn.  186;  EUis  v.  At-  30  Ala.  86;  Vincent  v.  Rogers,  30  Ala. 
lantic,  etc.,  R.  Co.,  134  Mass.  341;  471;  Duncan  v.  Hargrove,  22  Ala.  150; 
Bowler  v.  Palmer,  2  Gray  (Mass.)  Imley  v.  Beard,  6  Cal.  666;  Sleeper  v. 
553;  Alien  V,  Allen,  13  S.  Car.  523;  Kelly,  22  Cal.  456;  Boyd  v.  Kieozle,  46 
Clapp  V.  Hartford,  35  Conn.  222;  Md.  294;  Graham  v.  Parran,  5  Gill  & 
Tyrone,  etc.,  H.  R,  Co.  v.  Schenck,  l8  J.  (Md.)  489;  State  v,  Bryan,  3  Gill 
How.  Pr.  (N.  Y.  Supreme  Ct.)  275;  (Md.)  388;  Bradly  v.  Sneath,  6  Ohio 
Territory  v.  Moorhouse,  8  Mont.  310;  490;  Seely  z'.  Blair,  Wright  (Ohio)  677; 
Simpson  v.  Kirschbaum,  43  Kan.  36;  Anderson  v.  Gainesville  Presbyterian 
Simpson  v,  Rothschild,  43  Kan.  33;  Church,  13  Fla.  592;  Hoyt  v.  Brooks* 
Grimes  v.  Chamberlain,  27  Neb.  605.  10  Conn.  191;  Dunkle  v,  Rotholz  (N. 
See  article  Dismissals.  J.,  1890),  19  Atl.  Rep.  260. 

Georgia.— The  Georgia  Code,  §  4250,  Reinst  at  emeu  t.^An  order  setting 

provides  that  a  writ  of  error  may  be  aside    a    nonsuit    and    reinstating    a 

sued  out  "  whenever  the  decision  or  cause  for  trial  is  not  appealable.     Bain 

judgment  complained  of ,  if  it  bad  been  v.  Bain,  106  N.  Car.  239. 

rendered  as  claimed  by  the  plaintiff  in  8.  State  v.  Smith,  65  Mo.  464;  Cen* 

error,  would  have  been  a  final  dispoai-  tral  Transp,  Co.  v,  Pullman's  Palace 

tion  of  the  case."    An  appeal  under  Car  Co.,  139  U.  S.  24;  Chisago  County 

this  section  was  held  to  lie   from  a  v.  St.  Paul,  etc.,  R.  Co.,  27  Minn.  109: 

judgment  denying  a  motion  to  dismiss  Chouteau    v,    Parker,    2    Nfinn.    118; 

a  petition  for  trial  of  a  contempt  pro-  Rabitte  v.  Nathan,  22  Minn.  266;  Smith 

ceeding  by  jury  under  Act  Dec.   22,  v,   Seaton,  Minor  (Ala.)  75;   Hunt  v 

1892.  Stewart,    7    Ala.    525;     Mahoney    v. 

DiimiiSftl  of  Cmnplaint. — An  order  re-  Chandler,  7  Ala.  732;  Cain  v,  Byrd,  x 
fusing  to  dismiss  a  complaint  is  not  Stew.  (Ala.)  189;  Lecatt  v,  Stewart,  2 
appealable  before  final  judgment  as  Stew.  (Ala.)  474;  Belt  v.  Davis,  i  Cal. 
an  intermediate  order  affecting  the  138;  Felder  v.  Columbia,  etc.,  R.  Co., 
merits  or  a  substantial  right.  The  prop-  21  S.  Car.  35;  Davis  v.  Columbia,  etc., 
er  practice  is  to  except  to  the  ruling  R.  Co.,  21  S.  Car.  93;  Glenn  v,  Colum« 
and  appeal  from  the  final  judgment,  bia,  etc.,  R.  Co.,  21  S.  Car.  466;  Hoop- 
Elliott  V,  Pollitzer,  24  S.  Car.  85;  Hy-  er  v,  Columbia,  etc,,  R.  Co,,  21  S.  Car. 
att  V,  McBurney,  17  S.  Car.  143;  Dial  541;  Smith  v,  Sutts,  2  Johns.  (N.  Y.)  9; 
V.  Tappan,  20  S.  Car.  167;  Crouch  v.  Vandeveer  v,  Stanton,  i  Cow.  (N*  Y.) 
Charleston,  etc.,  R.  Co.,  21  S.  Car.  84;  Schermerhorn  v.  Jenkins,  7  Johns. 
495-  (N.  Y.)  373;  Murdock  v.  Martin,   132 

2.  Ewing  V,  Glidwell,  3  How.  (Miss.)  Pa.  St.  86. 

332;  Thornton  v,  Demoss,  5  Smed.  &  Coimeotioiit.>- Where  plaintiff  fails  to 

M.  (Miss.)  609;  Copeland  v.  Mears,  2  offer    an^   testimony  a  judgment   of 

Smed.  &  M.  (Miss.)  519;  Greenlee  v.  nonsuit  is  not  a  judgment  upon    an 

M'Coy,  30  Miss.  588;  U.  S.  v,  Evans,  5  issue  from  which  an  appeal  can  be 

Cranch  (U.  S.)  280;  Conn  z/.  Ferree,  60  taken    under    Conn.  Gen.   Stat.  683. 

Mo.  17;  Blanchard  v,  Wolff,  i  Mo.  App.  Norton  v.  Petrie,  59  Conn.  200. 

520;  Poe  V.  Dominie,  46  Mo.  113;  Bur-  Alabama.  —  Under    Alabama    Code 

gess  V,  Cox,  4S  Mo.  278;  Chouteau  1876,  g  3112,  a  plaintiff  who  takes  a 

V,  Rowseu  90  Mo.  191;   Holdridge  v,  voluntary  nonsuit  may  appeal  to  revise 

Marsh,  28  Mo.  App.  283;  Holman  v.  such  ruhngs  of  the  court  adverse  to 
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Intffiociitary  Ordtrt. — An  order  refusing  to  grant  a  nonsuit,^  or  re>- 
fusmg  to  set  aside  a  voluntary  nonsuit,^  is  unappealable. 

nnaKMen. — An  order  refusing  to  take  off  a  compulsory  non- 
suit is  final  and  appealable.' 

15.  Secinons  Vacating  Judgments  and  Decrees — a.  Generally. 
— ^Where  the  cause  stands  for  further  proceedings,  as  a  new  trial, 
a  decision  of  the  trial  court  granting  or  refusing  a  motion  to  set 
aside  or  vacate  a  judgment  is  not  appealable,  since  not  a  final 
determination;*  so  no  appeal   can    be   taken    from   a   decision 

8.  Sayers  v.  HoImes»  2  Coldw. 
(Tenn.)  262;  Trice  v.  Smith,  6  Yerg. 
(Tenn.)  320;  Union  Bank  v.  Cart,,  a 
Humph.  (Tenn.)  346. 

3.  Handley  v.  Delaware,  etc.,  R. 
Co.,  10  W.  N.  C.  (Pa.)  8;  Easton  v. 
Neff,  102  Pa.  St.  474;  Borough  v. 
Erdman,  21  W,  N.  C.  (Pa.)  553;  Town- 
ship V.  Perry,  20  W.  N.  C.  (Pa.)  359; 
Haverly  w.  Mercur,  78  Pa.  St.  265; 
Eshleman  v.  Harnish,  76  Pa.  St.  97. 

4.  Carroll  v.  Vaughn,  48  Ala.  352; 
Heflin  Mfg.,  etc.,  Co.  v.  Rock  Mills, 
58  Ala.  613;  O'Neal  ».  Kelly,  72  Ala. 
559;  Monte vallo  Coal  Mines  Co.  v, 
Reynolds,  44  Ala.  252;  Hume  v. 
Bowie,  148  U.  S.  250;  Walker  r. 
Oliver,  63  111.  199;  Higgins  v.  Brown, 
5  Colo.  345;  Owen  ».  Going,  7  Colo. 
85;  Greene  v.  Williams,  6  Wash.  260; 
Cockle  Separator  Mfg.  Co.  v.  Clark, 
23  Neb.  704;  Brown  v.  Edgerton,  14 
Neb.  453;  Artman  r.  West  Point  Mfg. 
Co.  16  Neb.  575;  Wilson  v,  Sheperd, 
15  Neb.  17;  Daniels  v.  Tibbets,  z6 
Neb.  666. 

Pennsylvania. — Griffith's  Appeal.  16 
W.  N.  C.  (Pa.)  249;  Verhofer's  Ap- 
peal, I  Walk.  (Pa.)  457;  Wachter's 
Case.  I  Walk.  (Pa.)  267;  Scott's  Ap- 
peal, 123  Pa.  St.  155;  English's  Ap- 
peal, 119  Pa.  St.  533;  Glaub's  Appeal, 
2  Penny.  (Pa.)  128;  Jones's  Appeal,  i 
Walk.  (Pa.)  355;  Kerr's  Appeal,  20 
W.  N.  C.  (Pa.)  95;  Limbert's  Appeal, 
118  Pa.  St.  589;  Swartz's  Appeal,  119 
Pa.  St.  208 ;  Lamb's  Appeal,  89  Pa.  St. 
407;  Bower  v.  Blessing,  8  S.  &  R. 
(Pa.)  243;  Hill  w.  Irwin,  32  Pa.  St.  314; 
Putney  v.  Collins,  3  Grant's  Cas.  (Pa.) 
72;  Compher  v.  Anawalt,  2  Watta 
(Pa.)  490;  Nice  r.  Bowman,  6  Watts 
rPa.)  26;  Kalbach  v.  Fisher,  i  Rawle 
(Pa.)  323;  Skidmore  v.  Bradford,  4. 
Pa.  St.  296;  Henry  v.  Brothers,  48 
Pa.  St.  70;  Braddee  v.  Brownfield,  2 
W.  &  S.  (Pa.)  271;  Gaskill  v.  Craw- 
ford, 130  Pa.  St.  31. 

Ob  Terdiot  of  Jury;— As  where  a 
trial  court  grants  or  denies  a  motion 


him  as  are  made  properly  a  part  of 
the  record  by  bill  of  exceptions. 
Paulling  V.  Marshall,  47  Ala.  270; 
Amerson  v.  Montgomery,  etc.,  R.  Co., 
50  Ala.  497;  Perry  v,  Dauner,  74  Ala. 
485;  Hunt  V.  Bell,  72  Ala.  336;  Hub- 
bard V.  Baker,  48  Ala*  491;  Wood  9. 
Coman,  56  Ala.  283. 

The  right  to  appeal  in  such  a  case  is 
derived  from,  and  must  be  strictly 
limited  by,  the  statute.  Paulling  9. 
Marshall,  47  Ala.  27a 

The  statute  does  not  extend  to  rul- 
ings on  demurrer  to  pleadings.  Paul* 
ling  9.  Marshall,  47  Ala.  270. 

Wlun  Allowed  by  Siaiule.-^yihere 
allowed  by  statute  from  a  voluntary 
nonsuit,  the  record  must  show  that  it 
was  submitted  to  as  the  result  of  an 
adverse  ruling  by  the  trial  court. 
Tate  V.  McCrary,  21  Ala.  499;  Downs 
V.  Minchew,  30  Ala.  86;  Shields  v. 
Byrd,  15  Ala.  818;  Douglass  v.  Mont- 
gomery^ etc.,  R.  Co.,  37  Ala.  638. 

Beerie  of  Ftobats  Court. — Where  a  de- 
cree of  a  probate  court  is  substan- 
tially a  judgment  of  nonsuit  for  lack 
of  evidence,  a  judgment  reversing  it 
is  appealable.  Stark  v.  Hopson,  30  S. 
Car.  370. 

1.  Schubkagel  v.  Dierstein,  131  Pa. 
St.  46;  Kelly  tr.  Bennett,  132  Pa.  St. 
2id;  Lower  Providence  Live  Stock 
Ins.  Co.  9.  Weikel  (Pa.,  1888),  13  Atl. 
Rep.  82;  Bavington  v.  Pittsburgh, 
etc.,  R.  Co.,  34  Pa.  St.  358;  Pownall 
V.  Steele,  52  Pa.  St.  446;  Mobley  v. 
Bruner,  59  Pa.  St.  481;  Evans  v. 
Clover,  I  Grant's  Cas.  (Pa.)  164;  Low- 
rey  v.  Robinson,  141  Pa.  St.  189; 
Scranton  v.  Barnes,  147  Pa.  St.  461; 
Witkowski  v.  Hern,  82  Cal.  604; 
Bryson  v.  Georgia,  etc.,  R.  Co.,  35  S. 
Car.  60S. 

Countorclaim. — Where  a  defendant 
submits  to  a  judgment  of  nonsuit  on 
a  counterclaim  he  cannot  appeal 
therefrom  uatil  after  a  final  judgment 
on  plainti£f's  cause  of  action.  Merritt 
Milling  Co.  v.  Finlay^  no  N.  Car.  4x2. 
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opening  a  judgment  by  default  and  allowing  a  defendant  to 
answer ;  ^    or  setting  aside  a  verdict  for  plaintiff  and  leaving  the 

cause  pending  for  a  new  trial.^  Such  orders  rest  in  discretion. 

to  open  a  judgment  entered  on  ver-  ,  v.    Borst,    58    N.    Y.    669;    Mead    v, 

diet  of   the  jury,    Gaskill    v.    Craw-  Mead,    2   £.    D.   Smith   (N.   Y.)  223;. 

ford,  130  Pa.  St.  28;  Lamb's  Appeal,  Bolton  v.  Depeyster,  3  Code  Rep.  (N. 

89  Pa.  St.  407;   Gibson  v.  Summons,  Y.   Supreme   Ct.)  141;    Carpenter   v. 

134  Pa.  St.  189;  Lilienthal  v.  Wright,  Carpenter,  4  How.  .Pr.  (N.  Y.  Ct.  of. 

I  Wash,  i;  Gower  v,  Gower,  i  Wash.  App.)  133;  Ramsey  v.  Gould,  4  Lans. 

16;     New     England     Mut.     Accident  (N.  Y.)476;  Muldenor  v.  McDonogh, 

Assoc.  V,  Varian,  151  Mass.  ii\  In  re  2  Hilt.  (N.  Y.)  46;  Farish  9.  Corlies,  i. 

Wiard's  Estate,  83  Cal.  619;  or  an  or-  Daly  (N.  Y.)  274;  TaUman  v.  Hinmanr^ 

phans'  court  denies  a  motion  to  open  10  How.  Pr.  (N.  Y.  Supreme  Ct.)  80;. 

a  decree  for  partition,   Wilson's  Ap-  Traitteur  v,  Levingston  (Super.  Ct.)« 

peal,  I  Cent.  L.  J.  577.  37  N.  Y.  St.   Rep.  368;  Fort  r.  Bard, 

Irregularity. — An  order  setting  aside  i   N.   Y.   43;    Rogers   v.  Hosack,    iS 

a  judgment  and  execution  thereon  for  Wend.  (N.  Y.)  319;  Rogers  v.  Holly* 

irregularity  is  not  appealable   where  18  Wend,  (N.  Y.)  350;  Tripp  v.  Cook, 

no  direction  is  given  with  regard  to  26  Wend.  (N.  Y.)  143;  Craig  r.  Wroth, 

previous   proceedings  in   the   action.  47  Md.  282;  McLaughlin  v.  Ogle,  53. 

Jones  V.  Derby,  16  N.  Y.  242.  Md.    611;    Brettenbach'  v.    Gable,    i 

JndguMnt  of   Forfeiturs. — A   decree  Walk.  (Pa.)  466;  People's  F.  Ins.  Co. 

setting  aside  a  judgment  of  forfeiture  v.  Hartshorne,  84  Pa.  St.  453;  Myers 

on   an   appearance    bond   is  substan-  v,  Landrum,  4  Wash.  762;  McCormick. 

tially  a  decree  granting  a  new  trial,  v.    Belvin,   96    Cal.    182;    Nelson    v. 

and  unappealable.     State  v.  Cole,  39  Ghiselin,  17  Mo.  App.  663;  McLaran 

La.  Ann.  938.  v.  Wilhelm,  50  Mo.  App.  660. 

Bsmedies.  —  The    appeal    must    be  9.  Final  judgment  is  not   entered 

taken  directly  from  the  original  judg-  until  the   issue   is  tried  and  a  new 

ment  where  the  motion  to  set  aside  is  judgment  rendered  thereon.    Citizens' 

denied,  and  not  from  the  denial  of  the  Bldg.,  etc.,   Assoc,    v.   Hoagland,  87 

motion.     Goyhinech  v,  Goyhinech,  80  Pa.   St.    326;    English's    Appeal,    119* 

Cal.  409;  Larkin  v,  Larkin,  76  Cal.  323;  Pa.  St.  539. 

Tripp  V.  Santa  Rosa  St.  R.  Co.,  69  Beorse  not  Final. — An  order  oifening^ 
Cal.  632;  Reay  v,  Butler,  69  Cal.  5S5;  a  decree  to  a  defense  before  new- 
California  Southern  R.  Co.  v.  South-  rights  have  intervened,  or  opening- 
ern  Pac.  R.  Co.,  5  Cal.  295;  Holmes  for  review  a  decree  for  permanent 
V.  McCleary,  63  Cal.  497;  Coombs  v.  alimony,  is  not  final.  Mazfield  v. 
Hibberd,  43  Cal.  452;  Natoma  Water,  Freeman,  39  Mich.  66;  Prentis  v, 
etc.,  Co.  V.  Parker,  z6  Cal.  83;  Rice,  2  Dougl.  (Mich.)  296;  Perkins  v.. 
Stearns  v.  Marvin,  3  Cal.  376.  Perkins,  10  Mich.  425. 

Where  a  motion  to  set  aside  a  judg-  Florida. — An  order  granting  or  re- 
ment  for  irregularity  is  sustained  the  fusing  a  motion  to  open  a  default 
remedy  of  the  opposing  party  is  to  is  appealable  for  the  purpose  of  de- 
proceed  no  further,  suffer  a  final  termining  whether  the  exercise  of 
judgment  to  be  taken  against  him,  and  discretion  below  was  sound.  Tidwell 
appeal  therefrom.  Hirsh  v.  Weis-  v,  Witherspoon,  18  Fla.  282;  Waterson. 
berger,  44  Mo.  App.  507;  Territory  v,  v.  Seat,  etc.,  10  Fla.  326. 
Las  Vegas  Grant  (N.  Mex.,  1891),  27  Xinnesota. — But  an  order  vacating  a. 
Pac.  Rep.  414;  List  v.  Joekheck,  45  judgment  by  default  and  allowing  de- 
Kan.  349;  Dean  v,  Gerlach,  34  III.  fendants  to  answer  is  appealable  as 
App.  233;  Moore  r.  Hill,  87  Ga.  91.  "involving  the  merits,"  where  there 

Ordsr  Granting  Few  Trial.— An   or-  is  a  statutory  right  of   appeal   from, 

der  denying  a  motion  to  set  aside  an  such    orders.      People's    Ice    Co.    v, 

order  granting  a  new  trial  made  at  a  Schlenker,  50  Minn.  i. 

previous  term  is  unappealable.     Har-  Fobraika. — Under    Nebraska  Code, 

chett  V.  Milner,    44  Ala.  224;  Ex  p,  §   318,    an   order  granting  a  motioa 

Sims,  44  Ala.  248.  to  set  aside  a  judgment  and  allowing* 

1.  Wade  V.  McLeyer,  63  N.  Y.  318;  a  new  trial   is  appealable  as  a  final 

Miller  v,  Tyler,  58  N.  Y.  477;  Davis  order.     Kruger  v,  Adams,  etc.,  Har- 
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Oftei. — Orders  refusing  to  set  aside  an  appealable  order  are 
tioli  appealable ;  the  appeal  should  be  taken  from  the  original 
order.  The  mere  negative  action  of  a  court  declining  to  disturb 
its  first  decision  is  not  reviewable.^ 

b.  When  Appealable. — But  an  order  striking  out  a  judgment 
or  decree  rendered  at  a  preceding  term,*  or  vacating  a  judgment 
overwhich  the  court  has  no  jurisdiction,  is  appealable.' 

c.  In  New  Suits  to  Vacate.— Where  the  proceeding  to  set 
aside  a  judgment  and  obtain  a  new  trial  or  decree,  is  begun  by 
complainant  as  a  new  suit,  a  judgment  therein  upon  the  com- 
plaint and  answer  denying  the  complaint  is  appealable  as  a  final 
judgment.* 

Tester  Co.,  9  Neb.  526;    Johnson  v,  able  to  the  Court  of  Appeals.     Matter 
Parrotte,  34  Neb.  26;  also  in   Wash"  of  Horsfalls,  77  N.  Y.  514. 
ington^  Northern  Pac,  etc.,  R.  Co.  v,  9.  Craig  v.  Wroth,  47  Md.  282;  Hen- 
Black,  3  Wash.  327.  derson  v,  Gibson,  19  Md.  234:  Graff 

An  order  granting  or  overruling  an  v.  Merchants',   etc.,  Transp.  Co.,  18 

application  to  set  aside  a  default  and  Md.  364;  Post  v,  Wallace,  no  Pa.  St. 

allow  the  defendant  to  answer  is  ap-  121;  Kittanning  Ins.  Co.'s  Appeal,  13 

pealable.     Steele  v.  Haynes,  20  Neb.  W.  N.  C.  (Pa.)  54;  Houston  Tp.,  etc., 

319;   Mulhollan   v,   Scoggin,   8    Neb.  Ins.  Co.  v,  Beale,  no  Pa.  St.  121. 

202;    Hale    V.    Bender,    13    Neb.    66;  3.  Hume  v.  Bowie,  148  U.  S.   250; 

Spencer  v.  Thistle,  13  Neb.  230;  Dor-  Cockle  Separator  Mfg.  Co.   v,  Clark, 

rington  V,  Meyer,  8  Neb.  213;  Cockle  23  Neb.   704;  Oetgen  v.  Ross,  36  111. 

Separator  Mfg.  Co.  v.  Clark,  23  Neb.  335. 

702.  Jurisdiction. — An  order    denying    a 

Taoatiiig  Previous  Order. — An  order  motion  to  open  a  decree  on  the  ground 

vacating    a    previous    order    setting  that  the  defendant's  attorney  was  un- 

aside  a  judgment  is  interlocutory  and  authorized  to  appear  for  him,  is  ap- 

will  not  sustain  an  appeal.     Martin-  pealable.     Read  v.  Patterson,  14  N.  J. 

dale  V.  Brown,  18  Ind.  284.  £q.  211. 

1.  Davis  V,  Donner,  82  Cal.  35;  £u-  Xandamus. — Where  a  chancellor  im- 

reka,  etc.,  R.  Co.  v,  McGrath,  74  Cal.  properly  sets   aside   or   modifies  at  a 

49;   Larkin  v,    Larkin,    76    Cal.    323;  subsequent   term   a   final  decree  ren- 

Cal.  &  S.  R.  Co.  V.  Southern  Pac.  R.  dered  at  a  former  term,  the  remedy  is 

Co.,  65  Cal.  295;  Henly  v.  Hastings,  by  mandamus,  not  appeal.     Cochran 

3  CaL  341.  V.  Miller,  74  Ala.  50. 

Whare  aa  Appeal  hat  been  Taken. —  4.  Belt  v,  Davis,  i  Cal.  139;  McCall 

An  order  made  after  judgment  deny-  v*   Hitchcock,   7  Bush  (Ky.)  615;  Al- 

ing  a  motion  to  set  aside  a  judgment  britton  v,  Canterberry,  44   Ala.  ^90; 

from    which     an    appeal     has    been  Horn  v.  Queen,  5  Neb.  472;  Harvey 

taken,  is  unappealable.     Lee  Chunck  v.  Fink,  iii  Ind.  249;  Hines  v.  Driver, 

r.  Qoan  Wo  Chong,  91   Cal.   597;  In  89  Ind.  341;  citing  McKee  v.  McDon- 

re  Get  Young,  90  Cal.    77;  Kubli   v.  aid,  17  Ind.  518;  Glidewell  v.  Daggy, 

Hawkett,   89   Cal.   638;    Maneval    v.  21  Ind.  95:  Huntington  v.  Drake,  24 

Jackson  Tp.,  141  Pa.  St.  426.  Ind.  347;  Houston  v.  Bruner,  39  Ind. 

Hev  Trial. — An  order  denying  a  mo-  376;    Sanders  v.    Loy,   45    Ind.    229; 

tion  to  set  aside  an  order  denying  a  Hiatt  v,  Ballinger,  59  Ind.  303. 

new  trial  is  not  appealable.     Little  v.  Probate  Court. — An   appeal  may  be 

Letgbton,  46  Minn.  201.  taken  from  a  final  order  setting  aside 

fMm  fu  Judgment. — An  order  deny-  a   former    decree    rendered    on    final 

log  a  motion  to  vacate  a  prior  order  settlement    of  an   administrator's  ac- 

forjndgment  is  not  appealable.     Lock-  count.     Bruce  v,  Strickland,  47  Ala. 

wood  9.  Bock,  46  Minn.  73.  192;  Keirle  v,  Shriver,   11   Gill  &   J. 

Hew  Teck. — Au  order  vacating  an  ex  (Md.)  405. 

purte  order  discharging  an  assignee  Award. — A  judgment   setting  aside 

for  benefit  of  creditors  and  his  sureties  an    award    is    appealable.      State    v. 

from  liability  to  creditors,  is  unappeal-  Stewart   12  Gill  h  J.  (Md.)  456. 
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d.  Setting  Aside  Judicial  Sales. — Orders  setting  aside  or 

refusing  to  set  aside  judicial  sales  are  not  appealable.^  An  order 
refusing  to  set  aside  an  order  for  the  sale  of  property,*  or  over- 
ruling a  motion  in  an  equitable  case  to  set  aside  a  sale  made 
under  a  former  decree,  will  not  sustain  an  appeal.' 

16.  BecisioiM  Afibeting  Plaadingi— a.  Amendment  of  Plead- 
TNGS — ^inOeiMml. — ^An  appeal  cannot  be  taken  before  final  judgment 
[rom  orders  allowing,  refusing  to  allow,  or  vacating  amendments 


1.  McReynolds  v,  Munas,  a  Keyes 
(N.  Y.)  214;  Hazelton  v,  Wakeman, 
3  How.  Pr.  (N.  Y.  Ct.  App.)  357; 
Young  V.  Bloomer,  32  How.  Pr.  (N.  Y. 
Supreme  Ct.)  383;  Crane  v,  Stiger,  58 
N.Y.  625;  Fisher  r.  Hersey,78  N.Y.  387; 
Hale  V.  ClauBon,  60  N.  Y.  339;  Farm- 
ers* L.  &  T.  Co.  V,  Bankers',  etc.,  Tel. 
Co.,  119  N.  Y.  15;  Judson  v.  O'Con- 
nell  (Supreme  Ct.),  37  N.  Y.  St.  Rep. 
581;  Jackson  v.  O'Connell,  59  Hun 
(N.  Y.)  627;  White  v.  Smith  (Tex. 
App.,  1891),  15  S.  W,  Rep.  nil. 

Order  for  B^«. — An  order  for  the  sale 
of  partnership  property  in  a  suit  be- 
tween the  partners  for  a  dissolution 
and  settlement,  is  unappealable.  State 
V.  Judge,  6  La.  Ann.  484;  or  a  de- 
cree rescinding  an  order  to  deliver 
property  seized  in  execution  to  a  third 
party,  State  v.  Judge,  6  La.  Ann. 
548;  Montgomery  Nat.  Bank's  Appeal, 
140  Pa.  St.  187. 

2.  In    re    Smith's    Estate,    51    Cal. 

563. 
8.  Racine,  etc..  R.  Co.  v.  Farmers* 

L.  &  T.  Co. ,  70  111.  249. 

Ihiappealable  Orden. — An  order  open- 
ing a  sale  or  foreclosure,  Crane  v, 
Stiger,  58  N.  Y.  625;  or  opening  a 
resale  on  foreclosure  and  allowing  the 
first  purchaser  to  complete  his  sale, 
Judson  V.  O'Connell  (Supreme  Ct.),  37 
N.  Y.  St.  Rep.  581;  or  a  judgment 
setting  aside  a  seizure  of  insolvent 
property  under  execution  after  the  in- 
stitution of  proceedings  in  insolvency, 
Jacobs  9.  Bogart,  7  Rob.  (La.)  162; 
or  an  order  on  an  application  to  open 
a  judgment  on  the  ground  of  mistake 
as  to  the  time  of  sale,  Kingsland  v. 
Bartlett,  28  Barb.  (N.  Y.)48o. 

Fsw  Tork. — A  special-term  order 
setting  aside  a  judicial  sale  is  receiv- 
able by  the  general  term,  but  not  by 
the  Court  of  Appeals,  where  only  the 
rights  of  the  parties  to  the  action  are 
involved.  Fisher  v.  Hersey,  78  N.  Y. 
387;  King  V,  Piatt,  3  Abb.  App.  Dec. 
(N.  Y.)  527. 

An  order  refusing  to  relieve  a  pur- 


chaser at  a  partition  sale  from  his 
purchase  is  appealable  to  the  general 
term  of  the  Supreme  Court,  but  not  to 
Court  of  Appeals.  Dennerlein  v.  Den- 
nerlein,  iii  N.  Y.  518. 

An  order  of  the  general  term  revers- 
ing an  order  of  the  special  term  con- 
firming the  report  of  a  referee  ap- 
pointed to  determine  conflicting  claims 
to  surplus  moneys  arising  on  fore- 
closure sale,  and  ordering  a  new 
hearing,  is  not  appealable.  Mutual 
L.  Ins.  Co.  r.  Anthony,  105  N.  Y.  57. 

Wiiooniiii. — In  Wisconsin  judgments 
or  orders  setting  aside  judicial  sales 
are  final  and  appealable.  Strong  v. 
Catton,  I  Wis.  471;  Downer  f.  Cross, 
2  Wis.  371;  Gesup  V.  Racine  City  Bank, 
15  Wis.  604;  Carney  v.  La  Crosse,  etc., 
R.  Co.,  15  Wis.  503. 

Ms  by  Tmstse. — An  order  refusing 
to  set  aside  a  sale  by  a  trustee  as 
fraudulent  and  to  remove  the  trustee  is 
appealable,  under  statutes  allowing  an 
appeal  from  orders  "involving  the 
merits.*'  Kenaday  v.  Edwards,  134 
U.  S.  1x7. 

Inrolviiig  Jvriidietion. — A  decree  set- 
ting aside  a  decree  of  sale  of  land  and 
a  confirmation  of  the  sale,  on  the 
ground  that  the  court  ordering  the 
sale  had  no  jurisdiction  over  the  peti- 
tioner, is  final  and  appealable.  Tabor 
V,  Lorance,  53  Ala.  543. 

In  Partition  ProoMdfaigfl. — An  order 
setting  aside  a  sale  reported  by  a  com- 
missioner appointed  in  partition  pro- 
ceedings is  a  final  judgment,  from 
which  an  appeal  will  lie.  Hollett  v. 
Evans,  28  Ind.  61. 

Babfttartial  Sight. — An  order  setting 
aside  an  order  dischar^ng  a  relator 
in  habeas  corpus  proceedings  is  appeal- 
able as  involving  the  merits,  State  v. 
Hill,  10  Minn.  63;  or  denying  a  mo- 
tion to  set  aside  an  order  appointing 
commissioners  to  assess  damages,  or 
appointing  stich  commissioners.  Tur- 
ner V.  Holleran,  11  Minn.  253;  St. 
Joseph  Terminal  R.  Co.  v.  Hannibal, 
etc.,  R.  Co.,  94  Mo.  535. 
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to  pleading^;  *  as  from  an  order  overruling  a  motion  to  serve  an 
amended  complaint,*  amending  the  designation  of  parties  in  a 
summons  or  complaint,*  allowing  a  defendant  to  file  an  amended 
answer,'*  granting  or  refusing  to  grant  a  sheriff  leave  to  amend  his 
return  to  ^  Jiiri  facias,* 

AbnM  of  SiMTttion. — But  where  a  court  abuses  its  discretionary 
power  in  granting  or  refusing  to  grant  an  amendment,  as  where  it 
allows  an  amended  complaint  to  be  filed,  introducing  a  new  cause 
of  action,  a  direct  appeal  may  be  taken  from  its  action  as  affect- 
ing a  substantial  right.*    See  article  AMENDMENTS. 

1.  District  of  MttmSia, ^^lAinnon  v.  in  the  trial  jadge  is  abused,  Kiag  v. 

McKee    (D.    C),    i8   Wash.    L.    Rep.  Barnes,  107  N.  Y.  643. 

18.  But  such  orders  are  appealable  to  the 

Maryland, — ^Staley  v,    Thomas,    68  ^neral  term  of  the  Supreme   Court 

Md.   439;    Foirestell    v.  Wood  (Md.,  where  made  at  special  term.     Sheldon 

1S91),  23  Atl.  Rep.  133.  V.  Adalns,  41  Barb.  (N.  Y.)S4;  Union 

Minnesota.  —  Fowler    v,   Atkinson,  Bank  v.  J4ott,  19  How.  Pr.  (N.  Y.  Su- 

S  Minn.  505;  Brisbin  «?.  American  Ex-  preme  Ct.)  267;  Gowdy  v,  PouUain,  2 

press  Co.,    15    Minn.   43;   Winona  v.  Hon  (N.  Y.)  2id. 

Minnesota  R.  Const,  Co.,  25  Minn.  328;  North  Carolina, — Bray  v,  Creek- 
Sibley  County  v.  Young,  21  Minn.  355;  more,  109  N.  Car.  49;  Lippard  v. 
National  Albany  Exch.  Bank  vXargUl,  Roseman,  72  N.  Car.  427;  Henry  v, 
39  Minn.  477:  Rice  v.  First  Division,  Cannon,  86  N.  Car.  24;  Wiggins  v. 
etc.,  R.  Co.,  24  Mian.  447;  Thomj^son  McCoy,  87  N.  Car.  499;  Jarrett  v. 
r.  First  DiTision,«tc«,  R.  Co.,  24  Minn.  Gibbs,  107  N.  Car.  303. 
447;  Exleyv.  Berry  hill,  36  Minn.  117;  Wisconsin, — Patten  Paper  Co.  c^.Kaa- 
Carpenter  r.  Comfort,  22  Minn.  539.  kauna  Water-power  Co.,  79  Wis.  331. 

Montana^ — Owen   v.   McCormick,  S  '•  Quimby  v.  Claflin,  77  K.  Y.  270; 

Mont.  255.  Winona  v.  Minnesota  R.  Const.  Co.,  25 

AVw  YorJk. — Gambling  v,  Haigfat,  $8  Minn.  338. 

N.  Y.  623;  Getty  v.  Spaulding,  58  N.«  S.  Bray  t^.  Creekmore,  109  N.  Car.  49. 

Y.  636;  Baker  V.  Home  L.  Ins.  Co.,  63  4.  Patten   Paper  Co.  v.   Kaukauna 

K.   Y.,  630;  Thompson   v,  Kessel,  30  Water-power  Co.,  79  Wis.  331. 

N.  Y.  383;  Sayre  v.  Frazcr,  47  Barb.  5.  Kemp    v.    Porter,    6    Ala.    172: 

(N.  Y.)26;  Olendorf  f^.  Cook,  i  Laos.  Woodruff  v.  Rose,  43  Ala.  382.     See 

(N.  Y.)37;  Hunt  v.  Hudson  River  F.  article  Returns. 

Ins.  Co.,  2  £hier(N.  Y.)  481;  Watson  6.  King  v.Bames,io7N.Y.643;  Farm- 

r.  Bailey,  2  Duer  (N.  Y.)  509;  Gould  ers'  L.  &  T.  Co.  v.  Bankers*,  etc.,  Tel. 

V.   Ramsey,   21  How>  Pr.   (N.  Y.  So-  Co.,  109  N.  Y.  343;  as  an  order  vacat- 

preme  Ct.)  97;  Dennis  V.  Saell,  50 Barb,  ing    a    judgment    and    allowing    the 

(N.  Y.)9S;  Hatfield   9.   Snell,  i   Hilt,  amendment  of  a  complaint  adding  new 

<N.  Y«)  535;  Barton  v.  Barton,  24  N.  causes  of  action.    Hatch    v.    Central 

Y.  Wkly.  Dig.  219;  King  v.  Barnes,  Nat.  Bank,  78  N.  Y.  487. 

107  N«  Y.  645;  May  v.  Burras,  13  Abb.  Beviewabfo  Orders. — A  direct  appeal 

K.  Cas.  (N.  Y.  City  Ct.)  3S4;  Second  unless  given   by  statute  does  not  lie 

Ave.  R.  Co.  V.  Metropolitan  £1.  R.  Co.  even  to  reviewable  orders  granting  or 

(Supreme  Ct.),  9  N.  Y.  Supp.  734.  refusing  motions  to  amend  pleadings. 

Orders  allowing,  denying,  or  vacat-  Where  duly  excepted  to  they  are  re- 

ing  amendments  to  pleadings  are  in  viewable  00    appeal    from    the    final 

general  unappealable  to  the  Court  of  judgnvent.     Sinclair  v.  Western  North 

Appeals,  Davis  v.    New   York,  etc.,  Carolina    R.   Co.,    iii    N.    Car.    508; 

R.  Co.,  xio  N.   Y.   646;    Sartwell  r.  Clement  7.    Foster,   99   N.    Car.    255; 

Field,   68   N.    Y.    341;    Thompson  v,  Welch  v.    Kinsland,   93    N.  Car.  281; 

Kessel,  30  N.  Y.  383;  Sayre  V.  Fraier,  Hailey    v.    Gray,     93    N.     Car.    195; 

47   Bar1».    (N.    Y.)    96  ;    Olendorf    v.  Sneeden  v,  Harris,  107  N.  Car.  311. 

Cook,   I   Lans.   (N.    Y.)  37;    Hunt  v.  After  Jadgmsnt. — ^An  order  allowing 

Hudson  River  F.  Ins.  Co.,  2  Duer  (N.  an  amended  complaint  to  be  tiled,  after 

Y.)  481;  nnlevs  the  diicretion  vested  a  judgment  sustaining  a  demurrer, dis- 
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b.  Striking  out  Pleadings. — Orders  striking  an  amended  bill 
or  complaint  from  the  files  have  been  held  final  and  appealable  in 
Michigan,^  but  not  in  Nebraska*  or  California.' 

Aniwert. — An  order  striking  out  an  answer  is  appealable,  since  it 
leaves  the  action  undefended,  confers  a  right  to  immediate  judg- 
ment, and  in  effect  ends  the  cause.* 

Badnndant  Xattor. — No  appeal  will  lie  from  an  interlocutory  order 
refusing  to  strike  out  parts  of  pleadings  as  redundant.*  Orders 
striking  out  matter  as  scandalous  or  sham  are  generally  discre- 
tionary and  unappealable.*  But  where  an  order  expunging  parts 
of  a  pleading  prevents  the  introduction  of  material  testimony  it  is 
appealable  as  "  involving  the  merits  ;**  ^  or  where  the  matter  is 
improperly  stricken  out."* 

missing  a  complaint,  and  adjudging  Bafoaal  to  Striko  Ont. — An  order  re- 
costs  to  defendant  has  been  entered  fusing  to  strike  out  an  amended  answer 
and  satisfied,  is  appealable  as  involv-  is  unappealable.  McLendon  v.  West- 
ing the  merits,  where  the  judgment  is  ern,  etc.,  R.  Co.,  85  Ga.  129. 
not  vacated  or  set  aside.  Greeley  v.  Deprivation  of  Bight  to  Answer. — An 
V\rinsor  (S.  Dak.,  1891),  50  N.  W.  Rep.  order  prematurely  placing  acauseona 
^30.  calendar,  which  in  efifect  deprives  a  de- 

1.  Webster  v,  Hitchcock,  11  Mich,  fendant  of  bis  right  to  the  statutory 
56;  McCann  v.  Westcott,  47  Mich.  177.  time   for    answering,    is    appealable. 

2.  Welch  V.  Calhoun,  22  Neb.   167;  Nichols  v.  Crittinden,  74  Wis.  459. 
Daniels  f'.  Tibbets,  16  Neb.  666;  Art-  Jndgment  Unappoalablo. — But  the  ap- 
man  v.  West  Point  Mfg.  Co.,  16  Neb.  peal   must  be   taken  from  the   order 
572;  Nichols  V.  Hail,  5   Neb.  194;  As-  striking  out  the  answer  directing  judg- 
pinwall  V,  Aspinwall,  18  Neb.  463.  ment  therein,  as  the  judgment  entered 

3.  Cleland  v,  Walbridge,  78  Cal.  358.     pursuant  to  the  order  is  an  unappeal- 
lowa. — Under  Iowa  Code,  §  3164,  an     able   judgment  by  default.     Hoag  v. 

order  denying  a  motion  to  strike  from  Hatch,  16  Civ.    Pro.   Rep.  (N.  Y.  Su- 

the  files  an  amended  petition  of  inter-  preme  Ct.)  117. 

vention  is  appealable  where  the  inter-  Bulo  to  flhowCauso. — A  rule  to  show 

venor's  right  of  recovery  is  attacked,  cause  why  an  amended  answer  should 

Bicklin  v.  Kendall,  72  Iowa  490.  oot  be  stricken  from  the  record  is  un- 

4.  Fuller  V.  Claflin, 93  U.  S.  14;  Hozey  appealable.  Bedford  v,  Urquhart,  12 
V.  Buchanan,  16  Pet.  (U.  S.)  215;  Man-  La.  295. 

delbaum  v.  People.  8  Wall.  (U.  S.)  310;  Order  to  Answor.— An  order  requiring 

Penn  Yan  v.  Forbes,  8  How.  Pr.  (N.  the   defendant  to  answer  by  a  certain 

Y.   Supreme  Ct.)   285;  Joseph    Dixon  day   is    unappealable.      Dennison    v. 

Crucible  Works  v.  New  York  City  Steel  Wantz,  6i  Md.  143. 

Works,   9  Abb.    Pr.   N.   S.  (N.  Y.  Su-  5.  Franke  v.  Nunnenmacher,  23  Wis. 

preme  Ct.)  195;  Union   Bank  v.  Mott,  297:  Kewaunee  County  v.  Decker,  28 

II  Abb.    Pr.  (N.  Y.  Supreme  Ct.)  42;  Wis.  669;    Noonan  v.  Orton,  30  Wis. 

Sheldon  v.  Adams,  18  Abb.  Pr.  (N.  Y.  609;  State  v,  Jennings,  56  Wis.  113. 

Supreme  Ct.)  405;  Henry  v.  Jeans,  48  6.  Exley  v.  Berryhill,  36  Minn.  117. 

Ohio  St.  459.  See  articles  Scandalous  and  Imper- 

Portion  of  Answer. — But  not  an  order  tinent  Matter;  Sham  Pleadings. 

striking  out  a  part  of  an  answer,  since  7.    Fisher  v.   Schuri,  73  Wis.    370; 

it  does  not  determine  the  action.     Hoi-  Freeman   v,   Engelman   Transp.  Co., 

brook  V,   Connelly,   6  Ohio   St.    199;  36  Wis.   571;  Carpenter  v.  Reynolds, 

Henry  v,  Jeans,  48  Ohio  St.  459;  Mc-  58  Wis.  666;  National   Albany  Exch. 

Elwain  v,  Houston,  i  Wash.  359.  Bank  v,  Cargill,  39  Minn.  477. 

Xinneiota. — In  Minnesota  such    an  8.    Stanley  v,   Davenport,  54  Iowa 

order  is  appealable  as  affecting  a  sub-  464. 

stantial  right.     Starbuck  v.  Dunklee,  Few  York. — Orders  striking  out  or 

10  Minn.  168;  Kingsley  v.  Oilman,  12  refusing  to  strike   out   pleadings   as 

Minn.  515;    Vermilye  v,  Vermilye,  33  irrelevant,  redundant,  scandalous,  or 

Minn.  499.  sham  are  discretionary  orders  affect- 
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c.  Supplemental  Pleadings. — An  order  granting  or  deny- 
ing^ or  revoking  permission  to  file,  a  supplemental  complaint  or 
answer  *  is  not  appesdable.  See  article  Supplementary  Plead- 
ings. 

Dismlmt  of  Flsadiiigt. — ^An  order  dismissing  a  complaint  is  sub- 
stantially a  final  judgment  terminating  the  suit  and  is  appeal- 
able ;'  but  no  appeal  lies  to  an  order  refusing  to  dismiss  a 
complaint  or  dismissing  a  supplemental  complaint,  since  both 
are  interlocutory.* 

d.  Bills  of  Particulars. — An  order  requiring  a  bill  of  par- 
ticulars to  be  furnished  is  discretionary  and  unappealable,^  unless 
a  substantial  right  is  affected  by  an  abuse  of  discretion.*  See 
article  Bills  of  Particulars. 

e.  Judgments  on  Pleadings. — Orders  granting  or  denying  mo- 

inga  sabstantial  right,  and  aie  appeal-  4.  Geordano  v,  Thomas,  13  La.  315. 
able  to  the  general  term  of  the  Su-  Such  an  order  cannot  be  entered,  and 
preme  Court,  but  not  to  the  Court  of  is  reviewable  only  on  appeal  frorai 
Appeals.  Nehresheimer  v.  Bowe,  3  final  judgment.  Ronalds  v,  Campman 
Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  368;  (Supreme  Ct.),  16  N.  Y.  Supp.  72. 
Sprague  v,  Dunton,  14  Hun  (N.  Y.)  Setting  Aside  Complaint. — An  order 
490;  Peart  v.  Peart,  48  Hun  (N.  Y.)  refusing  to  set  aside  a  complaint  as 
79;  Lindon  v.  Beach,  6  Hun  (N.  Y.)  failing  to  conform  to  the  summons  is 
200;  Webster  v.  Bainbridge,  13  Hun  not  appealable.  Sibley  County  r. 
(N.  Y.)  180;  Sherman  r.  Boehm,  15  Young,  21  Minn.  335. 
Abb.  N.  Gas.  (N.  Y.  C.  PI.)  254;  An  order  that  a  petition  be  treated 
Roome  v.  Nicholson,  i  Alb.  L.  J.  100.  as  not  filed  for  failure  to  testify  is  ap- 
Compare  Whitney  v.  Waterman,  4  pealable.  Harrison  v,  Lebanon  Water 
How.  Pr.  (N.  Y.  Supreme  Ct.)  313;  Works  Co.,  91  Ky.  255. 
Bedell  v.  Stickles,  4  How.  Pr.  (N.  Y.  Xotion  to  Xako  Pleadings  Seflnito.-— 
Supreme  Ct.)  432;  Hughes  v.  Mercan-  An  order  granting  or  denying  a  mo- 
tile Mut.  Ins.  Co.,  41  How.  Pr.  (N.  tion  to  make  pleadings  more  definite 
Y.  C.  PI.)  253;  Field  v.  Stewart,  2  and  certain  lies  in  discretion  and 
Sweeney  (N.  Y.)  193;  Fillette  v.  Her-  will  not  support  an  appeal..  Field  v. 
mann,  8  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Stewart,  2  Sweeney  (N.  Y.)  193;  Geis 
Ci.)  193,  note;  Morehouse  v,  Yeager,  ».  Loew,  36  N.  Y.  Super.  Ct.  190;  Dud- 
38  N.  Y.  Super.  Ct.  50;  Dabney  v,  ley  v.  Grissler,  37  N.  Y.  Super.  Ct. 
Greeley,  12  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  412;  Innes  v.  Purcell,  58  N.  Y.  388; 
App.)  191;  Briggs  V.  Bergen,  23  N.  Y.  Hanover  F.  Ins.  Co.  v.  Tomlinson, 
162;  Potter  v.  Carre ras,  4  Robt.(N.  Y.)  58  N.  Y.  651;  Faulks  v,  Kamp,  40  N. 
629;  Parker  v.  Warth,  5  Hun  (N.  Y.)  Y.  Super.  Ct.  70.  See  article  Depinite- 
417;  Commercial  Bank  v.  Spencer,  76  nbss  and  Certainty  in  Pleading. 
N.  Y.  155.  Hew  York. — Such  an  order  was  held 

1.  Farmers'  L.  &  T.  Co.  v.  Bankers',  appealable  to  the  general  term  of  the 
etc.,  Tel.  Co.,  109  N.  Y.  342;  Holyoke  Supreme  Court  in  Peart  v.  Peart, 
V,  Adams,  59  N.   Y.   233;   Spears  v.  Hun  (N.  Y.)  79. 

New  York,  72  N.  Y.  442;   Bowman  v,  5.  People  v,  Tweed,  63  N.  Y.  r94; 

De  Pcyster,  2  Daly  (N.  Y.)  203.  Tilton  ».  Beecher,  59  N.  Y.  176;  Van 

An  order  allowing  a  supplemental  Zandt  v.  Wood  Produce  Co.,  54  Minn, 

answer  setting  out  a  new  defense  to  202. 

be  filed  is  appealable  to  the  general  6.  Witkowski  v,    Paramore,  93   N. 

term   of  the   Supreme    Court  where  Y.  467;    D wight  v.  Germania  L.  Ins. 

made  at  special  term.     Harrington  v.  Co.,  84  N.  Y.  493. 

Slade,  22  Barb.  (N.  Y.)  161.  As    where    a    denial   will    leave  a 

2.  Mechanics',  etc.,  Ins.  Co.  v,  Ger-  party  ignorant  of  precise  notice  of 
son,  38  La.  Ann.  349.  the    demands    to    be  made    against 

8.  DeCamp  v,  Mclntire,  115  N.  Y.  him;  Witkowski  v.  Paramore,  93  N.  Y. 
164.  467. 
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tions  for  judgment  made  during  the  progress  ^f  the  cause  are  un- 
appealable.^ Where  granted,  judgment  must  first  be  entered  on 
the  order,  and  an  appeal  taken  therefrom.* 

/.  Orders  Affecting  Demurrers. — An  order  or  a  judgment 
sustaining  or  overruling  demurrers  to  pleadings  does  not  deter- 
mine the  rights  of  parties,  and  is  unappealable  where  the  right  to 
plead  over  is  given.*    Where  the  order  directs  final  judgment  to 

1.  Lamb  v,  McCanna,  14  Minn.  513;  8.  Alabama, — Marshall  v.  McPhillips, 

Rogers  v.  Holyoke,  14  Minn.  514;  Von  79  Ala.  145;  Eslava  v,  Jones,  79  Ala. 

Glahn    v.    Sommer,     11    Minn.    303;  287:  Festorazzi  v.  St.  Joseph's  Catholic 

Halett    V.   Matteson,   la    Minn.   349:  Church,  96  Ala.  178;  Randle  v,  Boyd, 

Ames    V,    Mississippi    Boom    Co.,  8  73   Ala.  282;  Hightower  v,  Kennedy, 

Minn.  467;   Persons  v,  Simons,  i  N.  11  Ala.  562. 

Dak.    243;     Murray   v.    Scribner,    70  Arkansas, — Horner ».  State,  27  Ark. 

Wis.  228;  Joint  School  Dist.  No.  7  v.  113;  Benton  County  v,  Rutherford,  30 

Kemen,  68  Wis.  246;  Treat  v,  Hiles,  Ark.  665;  Cohn  z/.  Hamlet,  44  Ark.  344; 

75  Wis.  265;  Cameron  v,  Bennett,  no  Cohn  v,  Hoffman,  52  Ark.  436;  John- 

N.  Car.  277.  son  v.  Robinson  (Ark.,  1888),  9  S.  W. 

Special  Verdiet. — An  order  overruling  Rep.  432. 

a  motion  for  judgment  on  special  ver-  California. — ^Moulton   v.    Ellmaker, 

diet  is  not  appealable.    Treat  z^.  Hiles,  30  Cal.  527;  Moraga  v,  Emeric,  4  Cal. 

75  Wis.  265.  308;  People  v.  Ah  Fong,  12  Cal.  424; 

3.  Or  from  an  order  on   a  motion  Gates  t/.  Walker,  35  Cal.  289;  Daniels 

for  new  trial.     Lamb  v,  McCanna,  14  v,   Lansdale,  38  Cal.  567;  Hibberd  v, 

Minn.  513;  Von  Glahn  v,  Sommer,  11  Smith,  39  Cal.   145;  Connifif  v.  Kahn, 

Minn.    203;    Hulett   v.   Matteson,    12  54  Cal.  283;   Ashley  v.  Oimstead,  54 

Minn.    349;     Rogers   v.    Holyoke,    14  Cal.  616. 

Minn.  514;  State  v.  Bechdel,  38  Minn.  Colorado. — Mowbray  f.  Denver,  etc., 

278;   Holton  V.  Noble,  83  Cal.  7;  Roe  R.  Co.,  2  Colo.  App.  128. 

V.  Barker,   82  N.  Y.  431;  Commercial  Connecticut. — Treadway   v.  Coe,    21 

Bank  v.  Spencer,  76  N.  Y.  155;   Jones  Conn.  284;  Raymond  v.  Barker,  2  Root 

V.  Ludlum,  74  N.  Y.  61.  (Conn.)  370. 

Few  York. — An  order  denying  a  mo-  /%?ri^.— Johnson  v.   Polk  County, 

tion   for  judgment  on  a  pleading  as  24  Fla.  24;  Dorman  v,  Ritzwaller,  14 

frivolous  is  not  appealable  to  the  gen-  Fla.  44;  Barkley  v.  Russ,  13  Fla.  589; 

era!  term  of  the  Supreme  Court.     Car-  Gates  v.  Hayner,  22  Fla.  325. 

penter  v.  Adams,  34  Hun  <N.  Y.)  429;  Georgia. — Lowe  v.  Burke,  79  Ga.  164; 

Douglass    V.    Stockwell,    21    (N.    Y.)  Central  R.,  etc.,  Co.   v,  Denson,    83 

Wkly.  Dig.  256.  Ga.  266. 

Election  of  Causes  of  Aotion. — A  re-  Illinois. — Hayes  v.  Caldwell,  10  111. 

fusal  to   a  complainant  to  elect   be-  35;  Phelps  v.  Fickes,  63  111.  201;  Hedges 

tween  different  counts   in    the   same  v.  Madison  County,  6  111.  306;  Fleece 

pleading  is  not  appealable  as  affecting  v.  Russell,  13  111.  31;  Gardner  v.  Dwell- 

a   substantial   right,  where    granting  ing  House  Ins.  Co.,  44  111.  App.  156; 

the  motion  would  not  change  or  limit  Maguire  v.  Woods,  33  111.  App.  638. 

the  proof,  Shenners  v.  West  Side  St.  /«//«V»«a.— Slagle  v.  Bodmer,  58  Ind. 

R.  Co.,  74  Wis.  447;  or  denying  a  mo-  465;    Newell   v.   Gatling,  7  Ind.  147; 

tion  to  compel    plaintiff  to   separate  Brannock  v.  Stocker,  76  Ind.  573. 

distinct  causes  of  action  in  one  count,  Iowa. — Quinn  v.  Capital  Ins.  Co.,  82 

People  V.  Briggs,  114  N.  Y.  56.  Iowa  550;    Goldsmith    ».    Wilson,   82 

Lonisiana. — An  order  overruling  an  Iowa  720. 

exception  to  a  petition  as  insufficient,  Maine. — Holt  v.  Barrett,  29  Me.  76; 

Huntington  v.  Sheriff,  7  La.  Ann.  205;  English  v.  Sprague,  32  Me.  243;  Giles 

Spencer  v.   Lambert,  4  Martin  N.  S.  v.  Vigereaux,  32  Me.  565;  Roberts  v. 

(La.)  366;  or  to  a  lis  pendens^  Pinsony  O'Conner,  33  Me.  496;  State  v.  Jack- 

V,  Debaillon,  7  Martin,  N.  S.  (La.)  204;  son,  33  Me.  259. 

or  refusing  to  allow  a  plea  or  excep-  Maryland. — State  v.  Easton  Social, 

tion  to  be  filed.  State  v.  Tudge,  10  La.  etc.,   Club,   72  Md.   297;   Kearney  v. 

Ann.  204,  is  unappealable.  State,  46  Md.  424;  Tawes  r,  Tyler,  71 

114 


AspMl&Ue  Jodgxnentt                    APPEALS.  and  Orden 
be  entered  on  the  demurrer,*  or  where  a  party  elects  to  stand 

Md.  506;  Griffee  v.  Mann,  62  Md.  253;  Wyoming. — Menardi  v,   Omalley,  3 

Wheeler  v.   State,   7    Gill    (Md.)  33;  Wyo.  327. 

Boetlcr  v.  State,  7  Gill  &  J.  (Md.)  113;  United  States,— DeArmsiS  v.  U.  S..  6 

Hazlehurst    v.    Morris.    28    Md.    67;  How.  (U.  S.)  103;   Barker  v,   Craig, 

Welch   V.   Davis,    7    Gill  (Md.)    366;  127  U.S.  213. 

Forwooa  w.  State,  .49  Md.  538;  Neflf  V.  Georgia.  —  Under  Georgia  Code,   § 

State,  57  Md.  391;  Stoddert  v.  New-  4250,  allowing  an  appeal  from  a  deci- 

man,  7  Har.  &  J.  (Md.)  251.  sion  adverse  to  plaintifiFin  error,  where 

Massachusetts, — Stetson  v.  Exchange  it  would  have  been  a  final  disposition 

Bank,  7  Gray  (Mass.)  425;  Maher  v,  of  the  case  if  rendered  as  claimed  by 

Dougherty,  11  Gray  (Mass.)  16;  Case  the  plaintiff  in  error,  an  appeal  may 

V,  Ladd,  2  Allen  (Mass.)  130;  Kellogg  be  taken  from  a  judgment  overruling 

V,  Kimball,  122  Mass.  163.  a  general  demurrer  to  a  declaration, 

Michigan, — Blackwood  z^.  Van  VIeet,  although  the  case  is  still  pending  in 

ID  Mich.  398;  Clark  v.  North  Muske-  the  trial  court.     Augusta  v,  Lombard, 

gon,  86  Mich.  29;  Perkins  v,  Keating,  86  Ga.  165;  Augusta  Factory  v,  Davis, 

28  Mich.    269;    Kingsbury   v.  Kings-  87  Ga.  648. 

bury,  20  Mich.  212 ;  Bennett  v.  In  Criminal  Casei. — Thus  no  appeal 
Nichols,  12  Mich.  22;  Kirchner  v,  will  lie  in  criminal  cases  from  demur- 
Wood,  48  Mich.  199;  Tuck  v,  Soule,  rer  until  after  final  judgment.  Neff 
55  Mich.  128;  Babcock  v,  Mcjury,  76  v.  State.  57  Md.  391. 
Mich.  316;  Taylor  v,  Taylor,  87  Mich.  Failora  to  Answer. — An  appeal  may 
64.  be  taken  from  a  judgment  entered  on 

Minnesota.  —  State   v,    Abresch,   42  a  failure  to  answer  where  defendant's 

Minn.  202;  Hawke  v,  Deuel,  2  Minn,  demurrer  is  overruled   and  leave   to 

5$;    Wakefield    v,    Spencer,    8   Minn,  answer  given,  Smith  v,  Bamum  (Su- 

376.  preme  Ct.),  3  N.  Y.  Supp.  476;  or  upon 

Mississippi,  —  Heckingbottom        v,  an   order  directing  judgment  on  ac- 

Shell,  3  Smed.  &  M.  (Miss.)  588.  count  of  the  frivolousness  of  the  de- 

Missouri. — Palmer  v.  Crane,  8  Mo.  murrer,.  Manufacturers*,  etc..  Bank  t^. 

6iq;  Robinson  v,  Morgan  County  Ct.,  Kiersted,  6  Daly  (N.  Y.)  160. 

32  Mo.  428;  Berry  v.  Zimmerman,  43  App^l  from   Jostiee  of  Peaee.  —  In 

Mo.  215;  Anderson  v.  Moberly,  46  Mo.  Maine  a  case  appealed  from  a  justice 

191;  Caulfield  t'.  Parish,  24  Mo.  App.  to  the  District  Court  cannot  be  brought 

no;  State  v.  Howell,  58  Mo.  583;  Na-  to  the  Supreme  Court  on  demurrer  in 

tional  Banking,  etc.,  Co.  v,  Knapp,  55  law.     Holt  v.  Bauer,  29  Me.  76. 

Mo.  154:  Rubey  V.  Shain,  51  Mo.  116;  Xiohigan. — How.  Stat., §6737, allow- 

Hawkins  v.  Massie,  62  Mo.  552.  ing  an  appeal  from  an  order  overruling 

New    K4?r>&.^- Newell    Mfg.   Co.    v,  special  demurrers,  does  not  allow  an 

Grunwald   (City  Ct.),  i  N.  Y.   Supp.  appeal   from   an   order    overruling  a 

434;   Robinson  v.   Hall,  35   Hun  (N.  special  and  general  demurrer.     Turck 

Y.)  214;   Dick  V.  Livingston,  41  Hun  v,  Soule,  .55  Mich.  128. 

(N.  Y.)  455;  Uhler  v.  Ryer  (City  Ct.),  Statutory.— Unless  given  by  statute, 

2  N.  Y.  Supp.  729.  as  in  Massachusetts^  from  a  judgment 

North  Carolina. — Bazemore  v.  Bridg-  sustaining  a  demurrer   to    the    sub- 

ers,  105  N.  Car.  191.  stance  of  a  pleading.     Amherst,  etc., 

Oregon. — Kearns    v,    Follansby,    15  R.   Co.    ».   Watson,   4  Gray  (Mass.) 

Oregon  596.  61. 

Tennessee. — Joslyn  v.  Sappington,  i  Withdrawal* — An  order  overruling  a 

Tenn.  222;  Cowan  v.  East  Tennessee,  demurrer,  with  leave  to  withdraw  and 

etc.,  R.  Co.,  6  Baxt«  (Tenn.)  69;  Gur-  answer  over  on  payment  of  costs,  is 

ley  ST.  Newport  News,  etc.,  R.  Co.,  91  not    appealable.     Campbell    v.    New 

Tenn.  486.  York    Cotton    Exchange,    47    N.    Y. 

^/fl A. —Smith  V,  McEvoy,  8  Utah  58.  Super.  Ct.  558;  Cameron  v.  Equitable 

Virginia. — Lancaster  ».  Lancaster,  L.  Assur.  Soc,  45  N.  Y.  Super.  Ct. 

86  Va.  201.  628 ;    Cambridge    Valley   Nat.    Bank 

Washington. — Tripp  v,   Magnus,    i  v.   Lynch,   76  N.   Y.   514:    Garner  v. 

Wash.    22 ;    Potvin    v,  McCorvey.   i  Harmony  Mills,  45  N.  Y.  Super  Ct. 

Wash.  389.  148. 

Wisconsin. — Stevens  v.  Sholes^  72  1.  James  v,   Moseley,  47  Ala.  299; 

Wis.  314.  Norris  v.  Lemen,  28  W.  Va.  336. 
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upon  his  demurrer  and  refuses  to  plead,  a  judgment  entered  ac- 
cordingly ends  the  case  and  will  sustain  an  appeal.^ 

Aa  order  overruling  a  demurrer  with  ment,  Cambridge  Valley  Nat.  Bank 
or  without  leave  to  answer,  or  sustain-  v.  Lynch,  76  N.  Y.  514;  Garner  v, 
ing  a  demurrer  with  or  without  leave  Harmony  Mills,  45  N.  Y.  Super.  Ct. 
to  amend,  and  directing  either  final  or  148;  Cameron  v.  Equitable  L.  Assur. 
interlocutory  judgment,  is  but  an  or-  Soc.,  45  N.  Y.  Super.  Ct.  628;  Miller  v. 
<ler,  and  no  appeal  lies  until  final  Sheldon,  15  Hun  (N.  Y.)  220;  Lacus- 
judgment  has  been  entered.  Church  trineFertilizerCo.  v.  Lake  Guano,  etc., 
V,  American  Rapid  Tel.  Co.,  47  N.  Y.  Fertilizer  Co.,  16  Hun  (N.  Y.)  484;  El- 
Super.  Ct.  558;  Baltimore,  etc.,  R.  Co.  well  v,  Johnson,  74  N.  Y.  80. 
V,  Arthur,  17  N.  Y.  Wkly.  Dig.  388;  Order  of  General  Term,— Kyx&%m^TiX, 
Lovatt  V,  Watson,  52  N.  Y.  Super.  Ct.  of  the  general  term  of  the  Supreme 
544;  Smith  V,  Cornell,  53  N.  Y.  Super.  Court  affirming  a  special-term  order 
Ct.  234;  Gray  v,  Rothschild,  13  Civ.  sustaining  defendant's  demurrer  to  a 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  359;  complaint,  with  leave  to  amend  on 
Kaiser  v.  Independent  Accumulating  payment  of  costs,  is  not  final  or  ap- 
Fund,  etc.,  52  N.  Y.  Super.  Ct.  557;  pealable  without  a  certificate  of  the 
Welch  V,  Piatt,  32  Hun  (N.  Y.)  194;  general  term,  as  provided  by  N.  Y. 
Whitman  ».  Nicol,  49  How.  Pr.  (N.  Y.  Code  Civ.  Pro.,  §  190,  sub.  4;  John- 
Super.  Ct.)  88;  Armstrong  t^.  Weed,  62  son  V,  Union  Switch,  etc.,  Co.,  125 
N.  Y.  250.  N.  Y.  720;  Elwell  v,  Johnson,  74  N. 

1.  Cowen  V.  Boone,  48  Iowa  350;  Y.  80;  or  overruling  a  demurrer  to 
Arnold  v,  Kreutzer,  67  Iowa  214;  a  complaint  giving  leave  to  answer 
Hampton  v.  Jones,  58  Iowa  320;  while  the  privilege  to  answer  con- 
Spears  V.  Bond,  79  Mo.  467.  tinues.    Ford   v.  Turner,  5   Duer  (N. 

As   where  a  defendant  may  enter  Y.)  684;  Phipps  v.  Van  Cott,  4  Abb. 

judgment  in  his  favor  on  the  merits  Pr.  (N.  Y.  Supreme  Ct.)9o;  Lewis  v, 

where    his    demurrer    is    sustained.  Acker,   8   How.   Pr.  (N.  Y.  Supreme 

^tna  Ins.  Co.  v.  Swift,  12  Minn.  437.  Ct.)  414. 

Xinnesota. — In  Minnesota  an  appeal  Final  judgment  must  be  entered  on 

lies  from  any  order  made  upon  a  de-  an  order  overruling  and  sustaining  a 

murrer  under  Laws  1861,  ch.  21,  pp.  demurrer  before  an   appeal    can    be 

13 1-2;  Sons  of  Temperance  v.  Brown,  taken  to  the  Court  of  Appeals.     Fer- 

9  Minn.  151.  ris  v.  Aspinwall,  10  Abb.  Pr.   N.   S. 

Idaho. — Orders  denying  a  motion  to  (N.  Y.  Ct.  App.)  137;  Adams  v.  Fox, 

overrule  a  demurrer  or  discharge  a  re-  27  N.  Y.  640;  Paddock  v.  Springfield, 

ceiver,  or  granting  a  motion  to  adopt  etc.,  Ins.  Co.,  12  N.  Y.  59!. 

a  referee's  report,  are  not  appealable  The  general  term  of  the  Supreme 

in   Idaho.     Jones  v,  Quayle  (Idaho,  Court  will  review  a  special-term   in- 

1893),  32  Pac.  Rep.  1 134.  terlocutory    decision     sustaining     or 

New  York. — An  order  overruling  or  overruling  a  demurrer.  Reynolds  v, 
sustaining  a  demurrer  is  not  appeal-  Freeman,  4  Sandf.  (N.  Y.)  702;  Nolton 
able  to  Court  of  Appeals,  Elwell  v.  Western  R.  Corp.,  10  How.  Pr.  (N. 
V.  Johnson,  74  N.  Y.  80;  People  v,  Y.  Supreme  Ct.)  97;  Hand  v.  Colum- 
Benedict,  47  N.  Y.  667;  Coit  v.  Stew-  bia  County,  31  Hun  (N.  Y.)  531. 
art,  50  N.  Y.  17;  Wood  v.  Lambert,  3  A  judgment  of  the  general  term  of 
Sandf.  (N.  Y.)  724;  Bentley  ».  Jones,  4  the  City  Court  of  New  York  affirm- 
How.  Pr.  (N.  Y.  Supreme  Ct.)  335;  ing  a  special-term  interlocutory  judg- 
King  V.  Stafford,  5  How.  Pr.  (N.  Y.  ment  sustaining  a  demurrer  with 
Supreme  Ct.)  30;  Bruce  v.  Pinckney,  leave  to  plead  anew,  is  not  appealable 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  397;  to  the  general  term  of  the  Court  of 
Dolph  ».  White,  8  How.  Pr.  (N.  Y.  Common  Pleas.  The  general  term 
Supreme  Ct.)  275;  Bauman  v.  New  of  the  City  Court  must  direct  a  final 
York  Cent.  R.  Co.,  10  How.  Pr.  (N.  judgment  before  an  appeal  can  be 
Y.  Supreme  Ct.)  218;  Perkins  v,  Farn-  taken.  Knickerbocker  Co.  v,  Ros- 
ham,  10  How.  Pr.  (N.  Y.)  120:  Joannes  kopf  (C.  PL).  19  N.  Y.  Supp.  391; 
t/.  Day,  3  Robt.  (N.  Y.)  650;  Ferris  Fuller  v,  Tuska  (C.  PI.),  17  N.  Y. 
V,  Aspinwall,  10  Abb.  Pr.  N.  S.  (N.  Supp.  356. 

Y.  Ct.  App.)  137;  it  can  only  be  re-  Irregular  Judgment, — A  judgment  is 

viewed  on  appeal  from  the  final  judg-  irregularly   entered   upon  a  decision 
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In  Equity. — In  Maryland  an  order  overruling  or  sustaining  a 
demurrer  to  an  entire  bill  in  equity  is  held  appealable,  as  in  the 
nature  of  a  final  decree.  If  the  demurrer  is  sustained,  the  com- 
plainant is  out  of  court;  if  overruled,  the  court,  by  its  order  to 
that  effect,  determines  in  favor  of  the  complainant  and  against  the 
defendant  the  disputed  right  of  the  former  to  proceed  in  equity 
upon  the  case  made  by  his  bill.^ 

DiamlHai. — And  where  the  decision  sustaining  a  demurrer  also 
dismisses  the  bill  it  is  final  and  appealable.* 

sustaining  one  ground  of  a  demurrer,  missed  an  appeal  lies.     Saunders   v, 

but  leaving    the   rest  undetermined;  Gregory,  3  Heisk.  (Tenn.)  567. 

and  the  remedy  is  not  by  appeal,  but  Spedid    Pisa. — The    refusal    of  the 

motion  to  vacate  the  judgment.     Rob-  court  to  allow  a  special   plea  to  be 

ioson  V,  Hall,  35   Hun  (N.  Y.)  215;  filed  after  a  demurrer  to  pleas  is  sus- 

Masters  v.   Barnard,  6  How.  Pr.  (N.  tained,  is  appealable.   Wallace  v.  Wil- 

Y.  Supreme  Ct.)  113;   Belknap  v,  Mc-  kinson,  73  Md.  128. 

Intyre,  2  Abb.   Pr.  (N.  Y.   Supreme  South  Dakota.— By  sub.  3,  §  52,  36 

Ct.)  366;   Bucking  v.  Hauselt,  9  Hun  Comp.   Laws  South   Dakota,  an    or- 

(N.  Y.)  633;   Brevoort  v.  Brevoort,  40  der  sustaining  or   overruling    a  de- 

N.  Y.  Super.  Ct.  211.  murrer  is  appealable  before  final  judg- 

Damurror  to  Complaint.— So  a  judg-  ment.    Ross  v.  Wait  (S.  Dak.,  1892),  51 

meat  sustaining  a  demurrer  to  a  com-  N.  W.  Rep.  867. 

plaint  and  taxing  plaintiff  with  costs  But  a  ruling  on  the  introduction  of 

of  motion   is  not  appealable,  Eslava  evidence  objected  to,  on  the  ground 

9.  Jones,  79  Ala.  287;  nor  an  order  or  that  the   complaint  does  not   state  a 

decree   overruling  a  demurrer   to    a  cause  of  action,  is  not  appealable  as  a 

bill  in  chancery.     Babcock  v.  Mcjury,  decision    on    a    demurrer.      Ross    v. 

76  Mich.  316.  Wait  (S.  Dak.,  i892),5i  N.W.  Rep.  867. 

1.  Chappell  V,  Funk,  57  Md.  472;  Xotion  to  Strike  Out. — An  appeal  from. 
Wolf  V,  Wolf.  2  Har.  &  G.  (Md.)  382;  an  order  denying  a  motion  to  strike 
Young  V,  Lyons,  8  Gill  (Md.)  162;  out  a  complaint  as  frivolous  is,  in 
Williams  v.  West,  2  Md.  174;  Maddox  effect,  an  appeal  from  an  order  sus- 
V.  White,  4  Md.  72;  Broadbent  v,  taining  a  demurrer.  Lander  v.  Hall, 
State,  7  Md.  416;  Griffin  v.  Merrill,  10  69  Wis.  326. 

Md.  364;    Wilson   v,  Wilson,  23   Md.  South   Carolina.— In  South  Carolina 

162;  Kunkel  v.  Markell,  26  Md.  390;  an  appeal  may  be  taken  from  an  order 

Collateral  Security  Bank  v.    Fowler,  sustaining  or  overruling  a  demurrer. 

42  Md.  393;  Trego  v.  Skinner,  42  Md.  Hammond  v.  Port  Royal,  etc.,  R.  Co., 

426.  15  S.  Car.  35;   Elliott  v.  PoUitzer,  24 

KslirMlca. — And  in  Nebraska,  where  S.  Car.  81;    National  Exch.  Bank  v, 

a  demurrer  to  the  whole  petition   is  Stelling«  32  S.  Car.  106. 

sustained.     Arnold  v.  Baker,  6  Neb.  Extending  Tims. — An  order  extend- 

134;  Stewart  v.  Carter,  4  Neb.  564.  ing  the  time  in  which  to  demur  is  un- 

2.  Barclay  v.  Spragins,  80  Ala.  appealable.  People  v.  Tweed,  63  N. 
357.  Y.  194. 

Complaint. — So  an  order  dismissing  Withdrawal. — ^Where  final  judgment 

a  complaint  on  demurrer,  where  the  has  been  entered  on  a  decision   sus- 

plaintiff  does  not  plead  over,  is  final,  taining    a    demurrer,   with   leave    to 

Scheiffelin  v.  Weatherred,  19  Oregon  plead  unavailed  of,  an  order  refusing 

172.  leave  to  withdraw  the  demurrer  and 

Costs. — ^Where  a  demurrer    is   sus-  plead    is    unappealable.       Fisher    v. 

tained  and  pleading  dismissed  unless  Gould,  81  N.  Y.  228. 

costs  are  paid  within  a  prescribed  time  Plea     in     Abatement  —  Missouri,  — 

aod  amendment  made,  no  appeal  can  Where    the    decision    on    a   plea    ia 

be  taken  until  the  time  has  expired,  abatement  is  against  the  defendant  no 

Clark  9.  North  Muskegon,  86  Mich,  appeal    will     lie.      Metzenberger     v. 

29.  Keil,  31  Mo.   App,   130:    Hubbard  v. 

Bill  of  Borltw. — Or  where,  on  de-  Quisenberry,  28  Mo.  App.  20;  Bagley 

murrer,  a  bill  of  review  has  been  dis-  v.  Kelley,  38  Mo.  App.  623. 
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17.  Provisional  Bemediea— a.  Judgments  in  Attachment 
Proceedings — (l)  Generally. — A  judgment  in  attachment  pro- 
ceedings merely  auxiliary  to  the  main  action  is  interlocutory  and 
unappealable  before  final  judgment  therein  ;*  but  where  the 
whole  record  is  before  the  court,  errors  may  be  assigned  on  the 
judgment  in  attachment  alone.* 


Massachusetts, — In  Massachusetts  no 
appeal  lies  from  the  decision  of  the 
Superior  Court  on  pleas  in  abatement. 
Young  V,  Providence,  etc.,  Steamship 
Co.,  isoMass.  550;  Bartol  V.Stan  wood, 
7Cush.  (Mass.)  115;  Morey  i^.  Whitten- 
ton  Mills,  8  Cush.  (Mass.) 374;  Willard 
V,  Stone,  13  Gray  (Mass.)  475;  Black- 
mer  v.  Davis,  16  Gray  (Mass.)  120; 
Richmond  v.  Whittlesey,  2  Allen 
(Mass.)  230;  Stackpole  v.  Hunt,  9  Al- 
len (Mass.)  539;  Hamlin  v.  Jacobs,  99 
Mass.  500;  Houghton  w.  Ware,  113 
Mass.  49;  Wildes  v,  Marshall,  117 
Mass.  311;  Rutland  County  Nat.  Bank 
V.  Johnson,  155  Mass.  43;  Guild  v, 
Bonnemort,  156  Mass.  522. 

1.  Alabama, — Bray  v.  Laird,  44  Ala. 
395;  Ellison  r.  Mounts,  12  Ala.  472; 
Terry  v,  Hughes,  93  Ala.  432. 

California. — O'Connor  v,  Blake,  29 
Cal.  315;  Loveland  v.  Alvord  Consol. 
Quartz  Min.  Co..  76  Cal.  564;  AUender 
v.  Fritte,  24  Cal.  447. 

Indiana. — State  v.  Miller,  63  Ind. 
476:  Excelsior  Fork  Co.  v.  Lukens,  38 
Ind.  438;  Abbott  v,  Zeigler,  9  Ind.  511. 

Iowa. — Brown  v.  Harris,  2  Greene 
(Iowa)  507;  Harrow  v,  Lyon,  3  Greene 
(Iowa)  157. 

Louisiana. — State  v,  Lewis,  42  La. 
Ann.  847. 

Maryland.  —  Higgins  v,  Grace,  59 
Md.  374;  Hagerstown  First  Nat.  Bank 
V.  Weckler,  52  Md.  39;  Baldwin  v, 
Wright,  3  Gill  (Md.)  241:  Mitchell  v. 
Chestnut,  31  Md.  521;  Parkhurst  v, 
Baltimore  Citizens'  Nat.  Bank,  61  Md. 

257. 

Massachusetts, —SMyAi^m  v.  Hugger- 
ford,  23  Pick.  (Mass.)  470;  Clap  v. 
Bell,  4  Mass.  100. 

Michigan,  —  Ray  v.  Gore  (Mich.. 
1888).  36  N.  W.  Rep.  739- 

Mississippi.— CsLTT  v,  Coopwood,  24 

Miss.  256. 

Missouri, —Jones  v.  Snodgrasi,  54 
Mo.  597;  Walser  v.  Haley,  61  Mo.  445; 
Wirt  V,  Dinan,  41  Mo.  App.  236;  An- 
derson V,  Moberly,  46  Mo.  191 ;  Met- 
zenbergcr  v,  Keil,  31  Mo.  App.  130; 
Davis  V,  Perry,  46  Mo.  449;  Jones  v. 
Evans,  80  Mo.  565;   Knatpp  v.  Joy,  9 


Mo.  App.  47;  Fagley  v.  Vail,  11  Mo. 
App.  60Z. 

Nebraska, — Wilson  v.  Shepherd,  15 
Neb.  15. 

New  Hampshire, — York  v,  Sanborn, 
47  N.  H.  404;  Littlefield  v,  Davis,  63 
N.  H.  492. 

New  York, — Blynn  v.  Smith  (Su- 
preme Ct.),  4  N.  Y.  Supp.  306, 

Oregon, — Van  Voorhies  v,  Taylor.  24 
Oregon  247. 

Pennsylvania. — Lewis  v.  Wallick,  3 
S.  &  R.  (Pa.)  410. 

Tennessee,  —  Younger  v.  Younger, 
90  Tenn.  25. 

Vermont, — Johnson  v,  Edson,  2  Aik, 
(Vt.)  302. 

Washington, — ^Windt  v.  Banniza,  2 
Wash.  147. 

Such  judgments  are  reviewable  only 
on  appeal  from  a  Anal  judgment. 
Duncan  v,  Forgey,  25  Mo.  App.  310; 
Metzenberger  v.  Keil,  31  Mo.  App. 
130. 

When  Pinal.— Where  a  judgment  in 
attachment  discharges  a  party  from 
the  entire  cause,  it  is  final  and  appeal- 
able, Wirt  V,  Dinan,  41  Mo.  App.  241 ; 
as  an  order  quashing  an  attachment 
and  dismissing  a  suit.  Smith  v,  El- 
liot, 3  Martin  (La.)  370. 

Florida. — In  Florida  an  order  dis- 
solving an  attachment  is  held  final  for 
purposes  of  appeal,  although  the  orig- 
inal proceedings  are  not  dismissed. 
Williams  v,  Hutchinson,  26  Fla.  513; 
Jeffreys  v,  Coleman,  20  Fla.  538.  But 
an  order  refusing  to  dissolve  is  not 
appealable.  Harrison  v,  Thurston, 
II  Fla.  307;  Marshall  v,  Ravisies,  22 
Fla.  583;  Forbes  v.  Porter,  23  Fla.  47. 

8.  State  V,  Miller,  63  Ind.  476. 

Fortli  Carolina.— The  denial  of  a 
motion  to  dismiss  an  attachment  or  to 
vacate  an  order  of  arrest  is  appealable, 
as  affecting  a  substantial  right.  Shel- 
don V,  Kivett,  no  N.  Car.  411 ;  Roulhac 
V.  Brown,  87  N.  Car.  i. 

But  an  order  granting  leave  to 
amend  an  affidavit  for  attachment  is 
unappealable.  Sheldon  v.  Kivett,  no 
N.  Car.  411. 

Foreign      Attaohment.  —  An     ordei 

r8 


AppoAkUa  Judgments  APPEALS.  and  Ordtn. 

Pl8»  in  Abatttment.— Where  no  appeal  has  been  taken  from  the 
judgment  on  the  merits,  no  review  can  be  had  of  a  judgment 
sustaining  an  attachment  on  a  plea  in  abatement  made  by  de- 
fendant.* 

(2)  Affecting  a  Substantial  Right. — Orders  granting  an  attach- 
ment,* or  granting*  or  refusing  to  grant  a  motion  to  vacate, 
set  aside,  or  dissolve  an  attachment,  are  appealable  under  statutes 
allowing  appeals  from  orders  affecting  a  substantial  right  or  in- 
volving the  merits  of  the  action.^    See  article  Attachment. 

quashing  or  refusing  to  quash  a  for-  8.  Steele  z/.  Raphael  (Supreme  Ct.)i 

eign    attachment    is  not    appealable,  37  N.  Y.  St.  Rep.  623. 

Brown  v.  Ridgway,  10  Pa.  St.  42;  Mc-  8.  Scott    v.    White,    Thomp.    Cas. 

Elroy  V,   Dwight,  7   Leg.  Gaz.  (Pa.)  (Tenn.)  38;  Allen  v.  Meyer,  73  N.  Y. 

313;  Lindsley  v.  Malone,  23  Pa.  St.  24;  i;  Claflin  v.  Baere,  80  N.  Y.  642;  Tracy 

nor  dissolving    the    same,   Miller  z/.  v.  Selma  First  Nat.   Bank,  37  N.  Y. 

Spreeher,  2  Yeates  (Pa.)  162.  523;    Yates   w.   North,  44  N.   Y.   271; 

Kew  York. — No  appeal   lies  to  the  Wright  v.  Rowland,  4  Keyes  (N.  Y.) 

Court  of  Appeals  from  an  order  vacat-  165;  Dunlop  z/.  Patterson  F.  Ins.  Co., 

ing  an  attachment.     Sarwell  v.  Field,  74  N.  Y.   145;  Thompson  v,  Dater,  57 

63  N.  Y.  341.  Hun  (N.  Y.)  316;   Steele   v.  Raphael 

1.  Osborne  v.  Farmers'  Mach.  Co.,  (Supreme  Ct.),  37  N.  Y.  St.  Rep.  623; 

114  Mo.   579;  Metzenbergerz^.  Keil,  31  Achelis  v.  Kalman,  60  How.  Pr.  (N. 

Mo.  App.  130;   Mackey   v,    Hyatt,  42  Y.  C.  PI.) 491;  Hyde*'.  Jenkins,  6  La. 

Mo.  App.  443;  State  V.  Smith,  105  Mo.  435;  Watson   v.  Sullivan,  5  Ohio  St. 

6;  Fagley  v.  Vail,   ii  Mo.  App.  601;  42;  Cincinnati,  etc.,   R.  Co.  v.  Sloan, 

Duncan  v.  Forgey,  25  Mo.  App.  310.  31  Ohio  St.  i;  Adams  County  Banks'. 

i.  —  Under   Rev.   Stat.   1889,  Morgan,  26  Neb.  148;  Turpin  z/.  Coates, 


^  562,  a  plaintiff  may  appeal  from  a  12  Neb.  321;  Snavely  z'.  Abbott  Buggy 

judgment  against  him  on  a  plea   in  Co.,  36  Kan.  106;  Chappell  z/.  Comins, 

abatement  in  an  attachment  proceed-  44  Kan.  743;  Williams  z/.  Hutchinson, 

ing.     Osborne  z'.  Farmers' Mach.  Co.,  26   Fla.  513;  Jeffreys  v,  Coleman,  20 

114  Mo.  579.  Fla.  536;  Kennedy  v,  Mitchell,  4  Fla. 

UndertakiAg  in  Attachment. — An  or-  457;  Couldren  v,  Caughey,  29  Wis.  317. 
der  increasing  the  amount  of  an  under-  New  York. — Such  orders  are  appeal- 
taking  upon  which  an  attachment  is  able  tothe  general  term  of  the  Supreme 
issued  is  not  appealable.  Riggs  v.  Court,  but  not  to  the  Court  of  Ap- 
Clcveland  R.  Co.,  21  N.  Y.  Wkly.  Dig.  peals,  Allen  v,  Meyer,  73  N.  Y.  i; 
45.  Claflin  V.  Baere,  80  N.  Y.  642;  Catlin 

Dieeharging  Attaohment.~A  statute  v.    Ricketts,  91   N.   Y.  668;  National 

which  gives  a  right  of  appeal  in  "all  Shoe,  etc..  Bank  v*  Mechanics'  Nat. 

actions  and  proceedings  "  does  not  in-  Bank,  89  N.  Y.  440;  Bate  v.  McDowell, 

elude  an  order  discharging  an  attach-  97  N.  Y.  646;  Thorington  v.  Merrick, 

ment,  as  it  is  only  ancillary.     Windt  lOi  N.  Y.  5;  Wenzell  v.  Morrisey,  115 

V,  Banniza,  2  Wash.  147.  N.  Y.  665;  unless  a  question  of  law  is 

To  Show  Cause. — An  appeal  lies  from  presented  by  a  failure  of  the  affidavits 

the  discharge  of  a  rule  on  the  sheriff  to  present  a  case  within  the  statutory 

to  show  cause  why  he  does  not  release  provisions    allowing,  attachment    to 

attached  property.     Lecesne  v.  Cottin,  issue,  Yates  v.  North,  44  N.  Y.  371; 

10  Martin  (La.)  174.  Tracy  vi  Selma  First  Nat.  Bank,  37 

Certiorari. -^In    Grim's  Appeal,  109  N.  Y.  523;  Haebler  v.  Bernharth,  115 

Pa.  St.  391,  it  was  held  that  as  pro-  N.  Y.  459. 

cecdings   to  dissolve  an    attachment  Minnesota. -1— An   order  discharging 

were  purely  statutory,  they  could  be  an  attachment  upon  a  bond,  given  as 

reviewed  only  on  certiorari.  security  in  its  place,  is  appealable  in 

notion  to  Po«tpona.^An  order  deny-  Minnesota.     Gale  v.  Seifert,  39  Minn, 

ing  appellant's   motion    to    postpone  171. 

plaintiff's  attachment  to  his  own  is  not  4.  Seville  v,  Wagner,  46   Ohio  St. 

appealable.  Sutton  t^.  Stevens,  41  Mo.  52;  Ranft  v.  Young.  (Nev.,  1893),  32 

App.  46.  Pac.  Rep.  490;  Mudge  v.  Steinhart,  78 
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b.  Orders  of  Arrest. — ^A  decision  granting  or  refusing  to 
grant  an  order  of  arrest  is  not  a  final  judgment,  nor  appealable, 
except  by  statute.^  Where  an  appeal  may  be  taken  from  an  in- 
terlocutory order  affecting  a  substantial  right,  such  a  decision  is 
appealable;'  or  denying  a  motion  to  vacate  such  an  order;' 
or  an  order  allowing  bail  to  surrender  their  principal  in  exonera- 
tion,** or  extending  the  time  for  such  surrender;*  or  denying 
a  motion  that  an  undertaking  given  on  arrest  of  the  defend- 
ant be  delivered  up,  and  an  exaneretur  entered'  discharging  a 

Cal.  34;  Red  River  Valley  Nat.  Baak  Cal.  Code  Civ.  Pro.,  §  963.    Madge  v, 

V,  Freeman,  i  N.  Dak.  196.  Steinhart,   78  Cal.  34.     Irregularities 

South  Dakota. — In  South  Dakota  an  as  to  its  inception  or  defects  of  form 

appeal  may  be  taken  from  an  order  can  be  considered  only  on  direct  ap- 

discharging,  continuing,  refusing,  or  peal  from  such  order,  and  cannot  be 

modifying  an  attachment  before  final  considered  on  appeal  from  final  judg- 

judgment.     Quebec  Bank  v.  Carroll,  ment.    Mudge  v,  Steinhart,  78  Cal.  34. 

X  S.fDak.  I.  Louiiiana. — An  order  discharging  an 

Xaniat — Nebraska. — In   Kansas  and  attachment  need  not  be  signed  by  the 

Nebraska  orders  granting  a  motion  to  judge  where  otherwise  appealable,  as 

discharge  an  attachment  are  appeal-  the  statutory  requirement  for  signa- 

able  before  final  judgment,  but    not  ture  only  applies  to  final  judgments, 

orders  refusing  to  dissolve.     Root  v,  Wickman  v.  Nalty,  41  La.  Ann.  284. 

State  Bank,  30  Neb.  772;  Chappell  v.  Iowa. — Under  code  provisions  grant- 

Comins,  44  Kan.  743;  Snavely  v.  Ab-  ing  the  right  of  appeal  in  special  or  in 

bott  Buggy  Co.,  36  Kan.  105;  Hotten-  copendent  actions,  an  appeal  will  lie 

stein  V,  Conrad,  5  Kan.   249;  Kansas  from  an  order  dissolving  or  sustaining 

Rolling  Mill    Co.    v,  Atchison,   etc.,  an  attachment.  Code  1855;  Johnson  v. 

R.  Co.,  31  Kan.  90;  Simpson  v.  Kirsch-  Butler,  i  Iowa  459;  Berry  v.  Gravel, 

baum,  43  Kan.  36.  11  Iowa  135. 

Nevada. — Under  Gen.  Stat.  Nevada,  Such  an  appeal  brings  up  the  main 

1887,  p.  91,  an  appeal  may  be  taken  cause  for  review  only  so  far  as  is  nee- 

from  an  order  dissolving  or  refusing  essary  to  comprehend  and  dispose  of 

to  dissolve  an  attachment.     Ranft  v.  the  order.     Berry  v.  Gravel,  11  Iowa 

Young,  21  Nev.  401.  135. 

But  where  the  defendant  recovered  1.  Cline  v,  Harmon,  2  Wash.  155; 

judgment  in  an  attachment  suit  under  Cline  v.  Burrichter,  2  Wash.  165;  Cline 

a  statute  (§  3160,  Gen.  Stat.  Nevada)  v.  TacomaStoveCo.,2  Wash.  164;  Peo- 

which  provided  that  such   judgment  pie  v.  Toal  (Cal.,  1890),  23  Pac.  Rep. 

should  discharge  p^r  se  the  order  of  203. 

attachment,  the  order  denying  a  mo-  An  order  overruling  a  motion  to  va- 

tion  to  vacate  the  attachment  is  unap-  cate  an  order  of  arrest  is  interlocutory 

pealable,  since  the  judgment  dissolves  and   unappealable  except   by  statute, 

the  attachment   without    an    express  Whiteley  v,  Davis,  20  Neb.  504. 

order.     Ranft  v.  Young,  21  Nev.  401.  Louiiiana. — Orders     discharging    a 

Louisiana.  —  An  order  overruling  a  debtor  from  arrest  are  appealable  as 

motion  to  dissolve  an  attachment  is  causing  an   irreparable   injury  to  the 

not  appealable  unless  appellant  shows  creditors.     State   v,  Lewis,  9  Martin 

irreparable  injury.  Powell  v.  Hopson,  (La.)  302;  Hyde  v.  Jenkins,  6  La.  435; 

12  La.  Ann.  615;  Hart  v.    Philips,  i  Chardon  v,  Guimblotte,  I  La.  421;  Ex 

Rob.  (La.)  223.  p>  Lafonta,  2  Rob/ (La.)  496;  State  v. 

Proviiionai  Bemedies. — Under  a  stat-  Judge,  15  La.  531. 

ute  allowing  an  appeal  to   be  taken  9.  Wright   v.    Brown,    67   N.  Y.  i; 

from   provisional   remedies  an  order  Liddell  v,  Paton,  67  N.  Y.  393. 

discharging  or    vacating    an   attach-  8.  Morris  v,  Talcott,  96  N.  Y.  100. 

ment    is     appealable.      Davidson    r.  4.  Hall  v.  Emmons,  39  How.  Pr.  (N, 

Owens,  5  Minn.  69;  Gale  v,  Seifert,  39  Y.  Super.  Ct.)  187. 

Minn.  171.  5.  Geneva  Bank  v,  Reynolds,  33  N. 

California. — An  appeal  may  be  taken  Y.  160. 

from  an  order  discharging  or  refus-  6.  Columbia  Ins.   Co.    v.    Force,  8 

Ing  to  discharge  an  attachment  under  How.  Pr.  (N.  Y.  Supreme  Ct.)  353. 
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defendant  from  imprisonment  on  execution  against  the  person.^ 
c.  Orders  Affecting  Receiverships— (i)  Generally.— Kn 

order  appointing  a  receiver  as  auxiliary  to  other  equitable  relief 
is  not  appealable  where  it  does  not  adjudicate  the  issues  or  divest 
legal  rights/;'  nor  is  his  discharge  an  appealable  judgment  where 

1.  Matter  of  Brady,  69  N.  Y.  315;  voluntarily   relinquished    possession* 
Chapin  v.  Foster,  zoi  N.  Y.  i;  Levy  z/.  Duncan  v,  Campau,  15  Mich.  415. 
Salomon,  19  Abb.   N.  Cas.  (N.  Y.  Ct.  In  Ellicott  v,   Warford,  4  Md.   80,. 
App.)  52;  Matter  of  Scrafford,  59  Hun  it  was  said  :  *'  The  appointment  of  the 
(N.  Y.)  320.  receiver  does  not  determine  any  right 

Court  of  Appoals,  Vow  York. — An  or-  nor  affect  the  title  of  either  party  in 

der  relating  to  an  order  of  arrest  is  ap«  any  manner  whatever." 

pealable  from  the  general  term  of  the  Now  York. — An  order  granted  in  an 

Supreme  Court  to  the  Court  of  Appeals  equitable  action  appointing  a  receiver, 

when  a  question  of  law  is  involved,  as  directing  him  to  sell  the  property,  and 

distinct  from  an  exercise  of  discretion  confirming  his  report  of  sale,  is  not  ap- 

upon  the  facts,  Wright  v.  Brown,  67  pealable  to  the  Court  of  Appeals.  Os- 

N.  Y.  i;  Clarke  v.   Lowrie,  82  N.  Y.  trander  v,  Weber,  114  N.  Y.  96. 

580;  as  where    the  order  is    granted  Ordor   Bootraining   Intorforonoo.  —  A 

for  a  cause  not  authorized  by  law,  or  court  which  appoints  a  receiver  of  the 

upon  affidavits  insufficient  to  establish  assets  of  an  insolvent  corporation  may, 

a  statutory  case,  Wright   v.  Brown,  in  aid  of  such  appointment,  forbid  any 

67  N.  Y.  I.     But  where  only  an  exer-  after  interference  by  way  of  levy  and 

cise  of  discretion  is  involved  no  appeal  seizure   by  attachment   or  execution 

can  be  taken  to  the  Court  of  Appeals,  with  the  property  in   his  possession, 

Brady  v.   Brundage,  59    N.  Y.    310;  and  the  exercise  of  such  right  is  dis- 

Clark  V.  Lowrie,  82   N.  Y.  580;  Mills  cretionary  and  unappealable.    Woeris- 

V.  Hildreth,  81  N.  Y.  91;  Douglass  v,  hoffer  v.  North  River  Constr.  Co.,  99. 

Haberstro,  82  N.  Y.  572.  N.  Y.  398. 

2.  East  and  West  Texas  Lumber  Co.  Whore  Appoalablo.  —  An  order  ap- 
V.  Williams,  71  Tex.  444;  Emmons  v,  pointing  a  receiver  is  held  appealable- 
Garnett  (D.  C.),  17  Wash.  L.  Rep.  82:  as  a  final  order  affecting  a  substantial 
Bayor  v.  Ewart,  37  111.  App.  318;  right  in  Iowa,  Clark  v.  Raymond, 
Coates  V.  Cunningham,  80  111.  467;  84  Iowa  251;  Callanan  v.  Shaw.  19^ 
Farson  v,  Gorham,  117  111.  137;  Web-  Iowa,  183;  Adair  v,  Wright,  16  Iowa 
ber  V,  Randall,  87  Mich.   58;  Duncan  385. 

V.  Campau,  15    Mich.  415;   Sailing  v,  Minnesota.— hesLry  v,  Gr&efi  {Minn,, 

Johnson,  25  Mich.  489;  Brown  ».  Van-  1883),  16  N.  W.    Rep.  395;  Knight   «/► 

dermculen,  41  Mich.  418;  Detroit  First  Nash,  22  Minn.  452. 

Nat.    Bank    v,    Barnum    Wire,   etc.,  /Florida. — Cunningham   v.  Tucker^ 

Works,  58  Mich.  315;  Woerishoffer  v,  14  Fla.  249;  Schultz  v.  Pacific  Ins.  Co:, 

North   River    Constr.   Co.,  99   N.  Y.  14  Fla.  73. 

398;  Ostrander  v.  Weber,   Z14  N.  Y.  Indiana  Boooivorshipo.  —  Under  pro- 
95;  Siney  v.  New  York  Consolidated  visions  of   Rev.    Stat.    1881,   §   1231, 
Stage  Co.,  28  How.  Pr.(N.  Y.  Supreme  an  appeal   may  be   taken  within   ten 
Ct.)48i;  Chapman  v,  Hammersley,  4  days  thereafter  from  an  order  appoint- 
Wend.  (N.  Y.)  173;  Ellicott  v,  Warford,  ing  or  refusing  to  appoint  a  receiver. 
4Md.  80;  In  re  Colvin's  Estate,  3  Md.  Pressley  v.  Lamb,  105  Ind.  171;  Vance 
Ch.  280;  Nichols  V.  Perry  Patent  Arm  v,  Schayer,  76  Ind.  194. 
Co. ,  II N.  J.  Eq.  126;  Fargay  v,  Conrad,  In  Supplomontary  Proooodingt. — An  Qr> 
6  How.  (U.  S.)  204;  U.  S.  V.  Jesus  Christ  der  appointing  a  receiver  in  supple- 
Church,  5  Utah  394  ;  McCord  v,  Weil,  mentary    proceedings    and    ordering 
29  Neb.  682;   Lacy*s  Appeal,  30  Pitts,  property  to  be  transferred  to  him,  is 
L.  J.  (Pa.)  275;  Kansas  Rolling  Mill  v.  *'an  order  upon  a  summary  proceeding 
Atchison,  etc.,   R.   Co.,  31   Kan.   90;  in  an  action  after  judgment,"  affecting 
Stebbins  v.  Savage,  5  Mont.  253.  a  substantial  right  within  the  meaning 
As  where  a  receiver  is  appointed  to  of  a  statute  allowing  an  appeal  from 
take  charge  of  property  pending  pro-  such  orders,  Knight  v.  Nash,  22  Minn, 
ceedings  on  a  bill  for  partition  where  452;  but  not  a  mere  order  of  refer> 
the  administrator  of  the  estate  had  ence  or  an  order  to  appear  and  answer 
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his  apppintment  determined  no  rights.*..  Orders  refusing  to  re- 
move a  receiver,*  or  substituting  one  receiver  for  another,  are  not 
appealable.'     See  article  Receivers. 

(2)  When  Appealable, — Where  a  judgment  appointing  a  receiver 
further  grants  the  prayer  of  the  bill  and  disposes  of  the  issues 
made  by  the  pleadings,  it  is  final  and  appealable.*  In  Virginia 
an  order  appointing  a  receiver  is  appealable  where  it  changes  the 
possession  and  control  of  property,*  and  in  Michigan,  where  it 
divests  a  party  of  the  possession  of  property  to  which  he  is  en- 
titled as  of  right.* 

made  in  such  proceedings,  Roudeau  v,  bill  for  a  dissolution  of  a  partnership 

Beaumette,  4  Minn.  224.  and  a  reference  to  state  an  account,  it 

Missifflippl. — An  appeal  does  not  lie,  is  appealable.     Arnold  v,  Sinclair,  11 

under  Code   Miss.    1880,   §   2311,   al-  Mont.  556. 

lowing   an   appeal    from    *' interlocu*  5.  Shannon  z'.  Hanks,  88  Va.  338. 

tory  orders  changing  the  possession  '*  6.   Hodges  v.  McDuff,  69  Mich.   76. 

from  an  order  of  a  chancellor  vacating  See  also  Taylor  v.  Sweet,  40  Mich.  736; 

absolutely  or  unconditionally  the  ap-  Duncan  v.  Campau,  15  Mich.  415;  Barry 

pointment  of  a  receiver,  and  directing  v.    Briggs,    22    Mich.    201;    Simon  v, 

a  return  of  the  property  to  the   per-  Schloss,  48  Mich.  233;  Perrin  v.   Lep- 

son  from  whom  it  was  taken.     Hanon  per,  56  Mich.  351;  Morey  z/.  Grant,  48 

V.  Weil,  69  Miss.  476.  Mich.  326;  Brown  r.  Ring,   77  Mich. 

In  Equity  Cause. — So  an  order  of  a  165;  Peoples.  Jones,  33  Mich.  303;  Mc- 

court  of  equity  appointing  a  receiver  Combs   v.    Merryhew,   40   Mich.   721; 

until  a  controversy  about  a  will  can  be  Webber   v,    Randall,   89    Mich.    531; 

settled  in  a  probate  court,  is  interlocu-  Rankin  v.    Rothschild,    78  Mich,    to; 

tory  and  unappealable.     Emmons   v.  Brown  v.  Vandermeulen,  41  Mich.  418; 

Garnett  (D.  C),  17  Wash.  L.  Rep.  82.  Sailing  v.  Johnson,  25  Mich.  489. 

Vaoating  Appointment.  —  An  order  Seeeiyer'i  Gommitsions. — An  order  fix- 
denying  a  motion  to  vacate  the  ap-  ing  the  commissions  of  a  receiver 
pointment  of  a  receiver  and  to  require  under  N.  Y.  Code  Civ.  Pro.  §  3320, 
him  to  pay  over  funds  in  his  hands,  is  is  appealable  to  the  general  term  of 
not  appealable  before  final  judgment,  the  Supreme  Court.  Hanover  Ins. 
Boyd  V.  Cook,  40  Kan.  675.  Co.  v,  Germania  Ins.  Co.,  46  Hun  (N, 

Injanotion  Order. — An  order  granting  Y.)  308. 

an   injunction    and   appointing  a   re-  Orders  Changing  Possenion  are  appeal- 

ceiver  without  fixing  the  rights  of  the  able  as  where  a  receiver  is  appointed 

parties  is  not   appealable.      East  and  to   take   charge   and   dispose   of    the 

West  Texas  Lumber  Co.  v.  Williams,  property  of  a  surviving  partner  of  a 

71  Tex.  444.  firm,  Barry  v.  Briggs,  22  Mich.  201;  or 

1.  Washington  City,  etc.,  R.  Co.  v»  to  take  charge  of  assets  of  an  estate 
Southern  Md.  R.  Co.,  55  Md.  156;  pending  proceedings  on  a  bill  for  the 
Ellicott  V,  Warford,  4  Md.  80;  Cain  v.  removal  of  an  administrator,  Lewis 
Warford,   7  Md.  282;  Farson  v,  Gor-  v,  Campau,  14  Mich.  458. 

ham,  117  111.  137.  Washington. — An    application    in   a 

2.  Hull  V.  Caughy,  66  Md.  104.-  suit  against  an  insolvent  corporation 
8.  McKelsey  v»    Lewis,   3  Abb.   N.     for   permission    to    bring    an    action 

Cas.  (N.  Y.  Super.  Ct.)  61.  against  its  receiver  is  a  special  pro- 

Approyal  of  Aooonnt.'— No  appeal  can  ceeding,  and  its  denial  a  final  and  ap- 

be  taken  from  an  order  approving  an  pealable  order.     Meeker  v,  Sprague, 

account   of  a  receiver  where  the  ac-  5  Wash.  242. 

count  is  not  final  and  the  receivership  Ohio.^-An  order  refusing  to  set  aside 

continues.      Rochat  v..  Gee,   91   Cal.  a  temporary  receiver  is  appealable  be- 

355*  fore  final  judgment.    Mercantile  Trust 

4.   Arnold     v,    Sinclair,.  11    Mont.  Co.  v.  iEtna  Iron  Works,  4 Ohio  Cir. 

556.  Ct.  Rep.  579. 

Thus  where  the  judgment  appointing  Compensation. — An  Order  fixing  the 

a  receiver  grants  also  the  prayer  of  the  compensation  of  a  receiver  is  an  ap* 
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d.  Decisions   Affecting   Injunctions  —  (i)    Generally— 

JNientionary. — An  order  granting,  refusing,  or  dissolving  an  injunc- 
tion before  final  hearing  is  an  interlocutory  order  resting  in  dis- 
cretion, and  unappealable  except  by  statute,  where  other  and 
further  relief  is  sought  by  the  bill  and  the  cause  is  still  left 
pending.*     See  article  INJUNCTIONS. 

111.  147;  Jefferson  v^  Bohemian  Nat. 
Cemetery  Assoc,  5  111.  App.  230; 
Hanford  v.  Blessing,  80  111.  188; 
Greve  v,  Goodson,  142  111.  355;  Cor- 
nelius V.  Coons,  I  111.  37;  Pentecost 
V.  Magahee,  5  111.  326. 

Kansas, — Nash  v.  Campbell,  15  Kan. 
226. 

Louisiana, — Coltam  v,  Currie,  42  La. 
Ann.  875. 

Michigan.  —  Wing  v,  Warner,  2 
Dougl.  (Mich.)  288;  Caswell  v.  Corn- 
stock,  6  Mich.  391;  Boinay  v.  Coats, 

17  Mich.  411;  Spencer  v,  Stearns, 
28  Mich.  463;  Merchants*,  etc.,  Nat. 
Bank  v,  Kent,  43  Mich.  296;  Schuflfert 
V.  Grote,  83  Mich.  263. 

Missouri, — Cohn  v,  Lehman,  93  Mo. 
574;  Richards  v,  Johnson,  34  Mo.  App. 
84;  Harrison  v.  Rush,  15  Mo.  175; 
Tanner  v.  Irwin,  i  Mo.  65;  Johnson 
V.  Board  of  Education,  65  Mo.  47; 
Witthaus  V,  Washington  Sav.  Bank, 

18  Mo.  App.  183. 
Nebraska. — Clark  v.  Fitch,  32  Neb. 

511;  Steele  v,  Haynes,  20  Neb.  319; 
Scofield  V,  State  Nat.  Bank,  8  Neb.  16; 
Smith  V,  Sahler,  i  Neb.  310;  School 
Disi.  No.  15  V,  Brown,  10  Neb.  440. 

New  yi?r>&.— Buhler  v,  Hubbell  (Su- 
preme Ct.),  10  N.  Y.  Supp.  255. 

Oregon, — Basche  v,  Pringle,  21  Ore- 
gon 24. 

Pennsylvania, — Bennett  v.  Hunt,  148 
Pa.  St.  257;  Barrett's  Appeal  (Pa. 
1888),  13  Atl.  Rep.  72. 

South  Carolina, — State  v,  Westmore- 
land, 29  S.  Car.  i;  Garlington  v.  Cope- 
land,  25  S.  Car.  41. 

Texas, — Ewfng  v,  Kinnard,  2  Tex. 
113;  Green  v.  Banks,  24  Tex.  522. 

Washington. — Mahucke  v,  Tacoma, 
I  Wash.  18;  Johnstone  v,  Eisenbeis,  i 
Wa^h.  259. 

West  r«r^*i»fa.— Robrecht  v,  Whar- 
ton, 29  W.  Va.  746. 

United  States,  —  Thoknas  v,  Wool- 
dridge,  23  Wall.  (U.  S.)  283;  Young 
V,  Grundy,  6  Cranch  (U.  S.)  51;  Moses 
V,  Mobile.  15  Wall.  (\J,S,)  387. 

Or  orders  dissolving  temporary  in- 
junctions and  awarding  costs,  Witt- 
haus V,  Washington  Sav.  Bank,  18 
Mo.  Appt  181;  Johfison  V.  Board  of 


pealable  final   order.      Thompson   v, 
Huron  Lumber  Co.,  4  Wash.  609. 

But  in  Alabama  a  decretal  order  de- 
fining the  compensation  of  a  receiver 
in  a  cause,  and  directing  its  taxation 
against  the  complainant  in  the  suit, 
was  held  not  final  where  the  equities 
of  the  parties  are  not  settled.  State 
V,  Alabama,  etc.,  R.  Co.,  54  Ala.  139; 
McCord  V,  Weil,  33  Neb.  868. 

Befosal  to  Appoint. — An  order  deny- 
ing the  appointment  of  a  receiver,  as 
in  a  foreclosure  suit,  is  not  appealable. 
Beecher  v,  Marquette,  etc..  Rolling 
Mill  Co.,  40  Mich.  307. 

Salo— Fundi — Suit.— ^A  judgment  con- 
firming a  sale  by  a  receiver  is  final 
and  appealable.  New  Orleans  v, 
Peake«  52  Fed.  Rep.  74;  or  directing 
a  receiver  to  invest  funds  instead  of 
distributing  them,  since  it  a£fects  a 
substantial  right,  Collins  v.  Case,  25 
Wis.  651;  or  refusing  permission  to 
sue  a  receiver,  Miller  v.  Loeb,  64 
Barb.  (N.  Y.)  454. 

But  an  order  requiring  property  to  be 
delivered  to  a  receiver  is  not  appeal- 
able.    Reeder  v,  Machen,  57  Md.  56. 

Yaoating  an  Order  to  fiofond. — An  or- 
der reversing,  without  prejudice  to 
further  proceedings,  an  order  compell- 
ing a  receiver  of  an  insolvent  corpora- 
tion to  refund  an  assessment  illegally 
assessed  on  the  stock,  is  unappealable. 
Matter  of  Ensign,  95  N.  Y.  665. 

1.  Alabama, — Glover  v,  Robinson, 
Minor  (Ala.)  xoi;  Russel  v.  Pierce,  7 
Port.  (Ala.)  276;  Miller  v.Goflfe,  9  Port. 
(Ala.)  265;  Exp.  Sanford,  5  Ala.  562. 

Arizona. — Bogan  v,  Piquataro  (Ari- 
zona, 1892),  29  Pac.  Rep.  652. 

Arkansas. — Miller  v.  O'Bryan,  36 
Ark.  200;  Hanger  v,  Keating,  26  Ark. 

51. 
California, -^VLskTtin   v,   Travers,    7 

Cal.  253. 

Colorado, — Rule  v,  Gumeer,  12  Colo. 

591. 
Illinois. — Weaver  v,  Poyer,   70   111. 

567;  Lacey  v.  Baker,  5  111.  App.  426; 

McKinstry .  v.    Penhoyer,    2   111.  319; 

Titus  V.  Mabee,  25  111.  257;  Lucan  v. 

Cadwailttder.  114  111.   285;   Frederick 

V.  Connectieat  Biver  Sav;  Bank,  106 
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(2)  When  the  Bill  Seeks  no  Other  Relief. — But  an  order  allowing- 
an  injunction  must  be  judged  by  its  effect,  and  where  the  bill  or 
complaint  seeks  no  other  relief  than  that  relating  to  the  injunction; 
an  order  or  decision  made  thereon  is  final  and  appealable  before 
final  judgment  ;^  or  where  the  decision  granting  or  dissolving  an' 

Education,  65  Mo.  47;  Tanner  f'.  Irwin,  thorizes  an  appeal  from  an  order 
I  Mo.  65;  or  an  order  dissolving  a  granting  or  dissolving  an  injunction  it- 
special  injunction,  Barrett's  Appeal,  may  be  taken  from  an  order  made 
21  W.  N.  C.  (Pa.)  139;  or  awarding  an  ex  parte  by  a  judge  at  chambers.  Sul- 
injunction  which  has  been  dissolved  livan  v,  Triunfo  Gold,  etc.,  Min.  Co.^ 
on  filing  a  bond.  Railway  Co.'s  Ap-  33  Cal.  385;  Martin  v,  Travers,  7  Cal. 
peal,  12  W.  N.  C.  (Pa.)  320;  or  an  or-  253;  San  Francisco  v.  Beideman,  17 
der  granting  a  preliminary  injunction  Cal.  461;  Crandall  v.  Woods,  6  Cal. 
directing  the   defendant    to   abate  a  449. 

fence  and  not  to  rebuild  it  again,  and  Dakota, — But  in  Dakota  it  was  held 

that  all  interference   with    plaintiff's  that  no  appeal  would  lie  from  such  a 

premises  cease  perpetually,   Ladd   v,  chambers  .order  until  an   order  had^ 

Flynn,  90  Mich.  181.  been  made  before  the  court  to  vacate 

Prinoiples  of  BstIsw. — As  the  order  the    order.      Bostwick    v.   Knight,   s 

rests  in  discretion,  the  only  question  to  Dakota  305. 

be  decided  where  an  appeal  is  allow-  lUagal  Iijiuetion  Order. — Where  an 

able  is  whether  the  discretion  has  been  injunction  is  issued  whose  effect  is  to 

abused.     Blue  Bird  Min.  Co.  v,  Mur-  stop  the  entire  business  of  a  corpora* 

ray,  9  Mont.  468;   Nelson  v.  O'Neal,  tion  until  it  complies  with  conditions* 

I  Mont.  284;    Atchison  v,  Peterson,   i  contained  in  the  injunction  order  be- 

Mont.   570;  Hicks  v.  Michael,  15  Cal.  yond  the  power  of  the  court  to  impose 

107;  Hicks  V,  Compton,  18  Cal.  206;  the  order  granting  it,  it  is  appealable. 

De    Godey  v,    Godey,   39   Cal.    167;  Tawas,  etc.,  R.   Co.  v,  Iosco  Countjr 

Rogers  v.  Tennant,  45  Cal.  186;  Hiller  Circuit  Judge,  44  Mich.  482. 

V,  Collins,  63  Cal.  238.  1.  Toledo,  etc.,   R.  Co.  v.  Detroit* 

Staying  Proeesdings. — An  order  stay-  etc.,   R.   Co.,   61    Mich.   9;  Smith   v. 

ing  proceedings  until  the  decision  of  Walker,  57  Mich,  456;  Henkleman  r. 

another  case  is  unappealable.     Taylor  Peterson,  40  111.  App.  540;  Proutv.  Lo- 

V,  Jay  County,  120  Ind.  121.  mer,  79   111.  331;  Titus  v.  Mabee,  25 

An  order  staying  proceedings  on  an  III.  257;  Englewood  Connecting  R.  Co. 

original  bill  until  the  issues  should  be  v,  Chicago,  etc.,  R.  Co.,  117  111.  611; 

made  on  a  cross-bill  and  until  further  Hedges  v,  Meyers,  5  111.  App.  347. 

order  of  the  court,  is  not  appealable.  Kentneky. — In  Kentucky  it  is   held'- 

Curtis  V,  Williams,  27  111.  App.  311.  that  no  appeal  lies  from  an  order  re- 

An  order  staying  proceedings  until  fusing  a    temporary     injunction,   al- 

it  can  be  determined  whether  judg-  though  the  sole  relief  sought  is  a  per- 

ment  has  been  satisfied  is  not  appeal-  manent  injunction.     Dulaney  v.  Mur- 

able.     Jenkintown  Nat.  Bank  v,  Ful-  phy,  12  Ky.  L.  Rep.  688. 

mor,  124  Pa.  St.  337.  Illinoii. — In  Grevc  v,  Goodson,  142^ 

InDavisv.  Fasig,  128  Ind.  271,  itwas  111.   355,   it   was   held   that  an  order 

held  that  a  decree  granting  an  injunc-  dissolving  a  temporary  injunction  is 

tion  to  restrain  a  city  from  prosecut-  not  a  final  appealable  order,  although 

ing  infringements   of  a  municipal  or-  no  other  relief  is  sought;  or  where, 

dinance   *' until    their    validity   shall  an  injunction  against  a  sale  is  refused 

have  been  finally   determined  "   is   a  and  no  other  relief  is  sought.     State  v. 

final  decree.  Lewis,  7  Martin  (La.)  459;  Vigine  v. 

Senswftl. — The  fact    that    the   trial  Blache,  5  La.  no. 

judge  embraces  in  the  order  of  denial  a  So  an  appeal  may  be  taken  from  a 

provision  allowing  a  renewal  of  the  decree  reversing  a  decree  dismissing  a. 

motion  on  compliance  with  conditions  bill  seeking  an  injunction  only.  Engle-^ 

stated,  does  not  affect  the  right  of  ap-  wood  Connecting  R.Co.v.Chicago,etc., 

peal.     Frederick  v,  Connecticut  River  R.  Co.,  117  111.  611. 

Sav.  Bank,  106  111.  149.  Contra. — In    Missouri,   however,    it 

Sz  Parte  Ordmr. — Where  a  statute  au-  has  been  held  that  the  fact  that  the. 
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injunction  also  adjudicates  the  issue  in  the  cause  ;^  or  where  an 
order  dissolving  an  injunction  also  dismisses  the  petition.* 

(3)  On  Final  Decree. — A  perpetual  injunction  granted  in  a  final 
decree  merges  a  preliminary  injunction  in  the  same  case,  and  no 
appeal  can  be  taken  thereafter  from  the  latter  order.* 

(4)  Statutory  Canstrtution. — Where  statutes  allow  an  appeal 
from  orders  dissolving  or  refusing  to  dissolve  an  injunction,  an  or- 
der modifying  is  appealable  as  a  partial  dissolution,^  and  an  order 
refusing  to  dissolve  is  a  continuance  of  an  injunction  within  the 
meaning  of  a  statute  allowing  an  appeal  therefrom.* 

bill  seeks  no  other  relief  does    not  not    by    motion    for    reinstatement, 

make  a  decision  thereon  appealable.  Elizabethtown,  etc.,  R.  Co.  v. Ashland, 

Tanner  v,  Irwin,  i  Mo.  65;  Johnson  v,  etc.,  R.  Co.  (Ky.,  1893),  22  S.  W,  Rep. 

Board  of  Education,  65  Mo.  47;  Witt-  855;  Pendergest  v.  Heekin  (Ky.,  1893), 

bans  v.   Washington   Sav.    Bank,   18  22  S.  W.  Rep.  605. 
Ho.  App.  183.  4.  Blue  Bird  Min.  Co.  v,  Murray, 

1.  Riley  v.   Lynd,   3  Martin    (La.)  9  Mont.  468;  Weaver  v.  Mississippi, 
^29;  Newell  V.  Morton,   3  Rob.  (La.)  etc.,  Boom  Co.,  30  Minn.  477. 

102.  5.  Cooper  v,  Tappan,  4   Wis.   362; 

As  where  an  order  refusing  a  pre-  Moore  v.  Cord,  13  Wis.  413. 

liminary  injunction   also  adjudicates  Ohio. — But   in   Ohio    Rev.  Stat.,   § 

the  rights  of  the  parties.     Helms  v.  5226,  authorizing  an  appeal  from  an 

Gilroy,  20  Oregon  517.  order  dissolving  an  injunction,  does 

AflMtiiig  SxoomtioiL — Or  where  an  or-  not  authorize  an  appeal  from  an  order 

^er  maintains  an  injunction  to  stay  an  modifying  it.  although  partially  dis- 

eiecution  on  a  judgment, Riley  7. Lynd,  solving  it.     Forgy  v.  C,  H.,  etc.,  R. 

3  Martin  (La.)  229;    or    perpetuates  Co.,  i  Ohio  Cir.  Ct.  Rep.  417. 

an  injunction  against  one  execution,  Maryland. — An  order  refusing  a  tem- 

and  allows  the  issuance  of  another,  porary  injunction  is  appealable  under 

Forbes  v.  Hill,  Dall.  (Tex.)  486.  M^.  Code,  art.  35,  §9.     Bonaparte  v. 

IHrg^iiiia. — An    order    overruling    a  Baltimore,  etc.,  R.  Co.,  75  Md.  340. 

motion  to  dissolve  an   injunction  as  Miohigan. — Orders  or  decrees  grant- 

improvidently  awarded  is  an  interlocu-  ing  an  injunction  which   deprives   a 

tory  order  adjudicating  the  principles  party  of  his  possessory  rights  inprop- 

-of  a  case  within  the  meaning  of  a  statute  erty   are  final  and  appealable.  Smith 

allowing  appeals    therefrom.      Balti-  v.  Walker,  57  Mich.  456;  Toledo,  etc., 

more,  etc.,  R.C0.V.  Wheeling,  13  Gratt.  R.   Co.   v.   Detroit,   etc.,   R.  Co.,   61 

<Va.)  52;  Richmond,  etc.,   R.  Co.  v.  Mich.  9;  Merchants',  etc.,  Nat.  Bank 

Wickes,  13  Gratt.  (Va.)  375;  Lomax  v>  v.  Judge,  43  Mich.  292;  as   where  it 

Picot,   2    Rand.  (Va.)  248;  Talley  v,  enjoins  a  litigant  from  interfering  by 

Tyree,a  Rob.  (Va.)  500;  Penn  t'.  White-  suit  with  the  possession  of  property 

head,  12  Gratt.  (Va.) 74.  to   which  it  claims  title,  Merchants'. 

2.  Kansas  City  Cable  R.  Co.  V.  Kan-  etc.,    Nat.   Bank   t/.  Judge,   43   Mich. 
sas  City,  29  Mo.  App.  89.  296;  or  an  injunction  order  which  in 

IMiioliition  of  I^jonetion. — Where  the  effect  deprives  a  party  of  possession 

-only  prayer  of  a  bill  is  for  an  injunc-  of  his  land,   Toledo,  etc.,   R.   Co.  v. 

tion,  a  decree  dissolving  it   may  op-  Detroit,  etc.,  R.   Co.,  61  Mich.  9;  or 

erate  as  a  dismissal  of  the  bill  and  enjoins  a  litigant  from  the  use  of  a 

a  final  disposition  of  the  cause.     Pen-  device  in  the  manufacture  or  sale  of 

tecost  tr.  Magahee,  5  111.  326.  articles.  Smith  v.  Walker,   57   Mich. 

S.  She  ward  v.  Citizens*  Water  Co.,  456. 

90  Cal.  638;  Webber  v,  Wilcox,  45  Cal.  /Replevin, — An   order  enjoining  the 

301;  Lambert  v.  Haskell,  80  Cal.  611;  execution  of  a  writ  of  replevin,  and 

Gardner    v.   Gardner,   87    N.   Y.    14;  authorizing  a  receiver  to  dispose  of 

Jackson  v.  Bunnell,  113  N.  Y.  220.  property  described  therein,  is  appeal- 

laudj  on  Final  Jtidgment.— Where  able,  Arnold  v.  Bright,  41  Mich.  207; 

an  injunction  is    dissolved    on    final  McCombs  t/.  Merry  hew,  40  Mich.  721; 

judgment  the  remedy   is  by  appeal,  Taylor  v.  Sweet,  40  Mich.  736;  People 
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($)  I^junctien  Band, — ^An  appeal  may  be  taken  from  a  judg- 
ment awarding  damages  on  an  injunction  bond  while  the  main 

V.  Jones,  33  Mich.  303;  People  v,  vacate  or  modify  such  order.  Blood- 
Judge,  31  Mich.  456;  People  v,  Simon-  good  v.  Erie  R.  Co.,  51  Barb.  (N.  Y.) 
son,  10  Mich.  335;  Michigan  Ins.  Co.  273. 

V,   Whittemore,     12    Mich.    312;    but        In  the  New  York  Court  of  Chancery^ 

not  an  order  refusing  to  enjoin  a  re-  under  a  statute  providing  for  appeals 

plevin  suit.  Merchants',  etc.,  National  from  "  any  decree  or  order,"  an  order 

Bank  v.  Judge,  43  Mich.  292.  granting  or  dissolving  an  injunction 

Oeorgia. — A  writ  of  error  will  lie  to  was  appealable  as  affecting  the  merits, 

an  order  granting  or  denying  an  in-  M'Vickar  v.  Wolcott,  4  Johns.  (N.Y.) 

junction,  but  not  to  an  order  vacating  a  510;  Simson  v.  Hart,  14  Johns.  (N.  Y.^ 

previous  order  granting  a  temporary  65;  Martin  v,  Dwelly,  6  Wend.  (N.  Y.) 

injunction.     Hollingshead  v.  Lincoln-  il. 
ton.  84  Ga.  590.  XuiiM. — An  order  of  a  district  court 

Kew  York. — Orders  granting,  refus-  or  judge  granting  a   temporary  in- 

ing,  continuing,  or  dissolving  tempo-  junction    is    appealable    before    final 

rary  injunctions  are  appealable  to  the  judgment.     Andrews  v.  Love,  48  Kan. 

general  term,  but  not  to  the  Court  of  264. 

Appeals,    Fellows    v.   Heermans,    13        Gireuit  Court  of  Appeals. — Under  the 

Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  i;  Has-  Act  of  Congress  of  March  3,  1891,  an 

brouck  t/.  Kingston  Board  of  Health,  appeal   may  be  taken  to  the   Circuit 

3  Keyes  (N.  Y.)  480;  Pfohl  v.  Samp-  Court  of  Appeals  of  the  United  States 

son,  59  N.  Y.  174;  Brown  v.  Keeney  from  an  interlocutory  order  or  decree 

Settlement  Cheese    Assoc,   59  N.Y.  granting  or  continuing  an  injunction. 

242;  Rae  V.  New  York,  62  N.  Y.  631;  Richmond  v.  At  wood,  52  Fed.  Rep.  10; 

Calkin  v,  Manhattan  Oil  Co.,  65  N.  Y.  Pennsylvania  Co.  v,  Jacksonville,  etc. 

557;  Paul  V.  Munger,   47  N.  Y.  469;  R.  Co.,  55  Fed.  Rep.  131.     But  an  or- 

People  V.  Schoonmaker,  50  N.  Y.  499;  der  refusing  to  dissolve  an  injunction 

Cleveland  v,  Yonkers,  115  N.  Y.  193;  granted  after  a  hearing  on  the  merits 

Hudson  River  Tel.  Co.  v,  Watervliet  in  a  patent  case  is  not  appealable  to 

Turnpike,   etc.,   Co.,   121  N.  Y.  397;  the  Circuit  Court  of  Appeals,  nor  an 

or  vacating  or  refusing  to  set  aside  order  continuing  an  injunction.     Bos- 

a    temporary    injunction,   Young    v.  ton,  etc..  R.  Co.  v.  Pullman's  Palace 

Campbell,  75  N.  Y.  525;   Underwood  Car  Co.,  51  Fed.  Rep.  305. 
V.   Green,   56  N.  Y.  247;    unless  the        Louisiana. — Interlocutory  orders 

court  below  exceeded  its  jurisdiction  granting,   refusing  to  grant,   or  dis- 

in  granting  the  injunction,  Fellows  z/.  solving    injunctions    are    appealable 

Heermans,  13  Abb.  Pr.  N.  S.  (N.  Y.  where  they  work  irreparable  injury, 

Ct.  App.)  i;  or  where  the  complaint  State  i^.  Judge,  31  La.  Ann.  850;  Siqur 

clearly  shows  that  the   plaintiff   will  v.  Judge,  33  La.  Ann.   133;  Torres  w. 

not  be  entitled  to  final  relief,  Hudson  FaIgoust,33  La.  Ann.  560;  Fontelieu  v. 

River  Tel.  Co.  V.  Watervliet  Turnpike,  Gates,  36  La.  Ann.  833:  Villavaso  v, 

etc.,  Co.,  121  N.  Y.  397;  Hasbrouck  v.  Barthet,  38  La.  Ann.  417;  Puckette  r. 

Kingston  Board  of   Health,  3  Keyes  Hicks,  39   La.   Ann.   901  ;    otherwise 

(N.  Y.)48o.  not.  State  v.  Judge,  31  La.  Ann.  850; 

An  order  denying  or  vacating  a  Crescent  City  Landing,  etc.,  Co.  v. 
temporary  injunction,  on  the  ground  Police  Jury,  32  La.  Ann.  1192;  Ken- 
that  the  plaintiff  is  entitled  to  no  re-  nedy  v.  New  Orleans  Sav.  Inst.,  32 
lief  upon  the  facts  as  he  claims  them.  La.  Ann.  1231;  Donaldsonville  v.  Po- 
ls appealable  to  the  Court  of  Appeals  as  lice  Jury,  33  La.  Ann.  248;  Osgood  v. 
presenting  a  question  of  law.  Birge  Black,  33  La.  Ann.  493;  Levine  r. 
V,  Berlin  Iron  Bridge  Co.,  133  N.  Y.  Michell,  34  La.  Ann.  1181;  Labauve's 
477;  Anderson  v,  Anderson,  112  N.  Y.  Succession,  38  La.  Ann.  356;  State  v, 
104.  Debaillon,  36  La.  Ann.  828;  Winter  v. 

From    an  ^x^parte    order   to    show  Fraenkel,  39  La.  Ann.  1058;  Puckette 

cause  granting  a    temporary  injunc-  v.  Hicks,  39  La.  Ann.  901;  Stetson  v, 

tion  pending  the  motion  no  appeal  will  New  Orleans,  12  Rob.  (La.)  488;  Jure 

lie  to  the  general  term  until  a  hear-  v.  New  Orleans,  2  La.  Ann.  321;  Cobb 

ing  has  been  had  on  the  original  or-  v,  Parkham,  4  La.  Ann.  147;  Osborne 

der  to  show  cause,  or  on  a  motion  to  v.  Clayton,  3  Rob.  (La.)  437;  White  v. 
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cause  IS  pending;  Such  a  judgment  relates  to  a  thing  which  is 
entirely  past ;  assesses  damages  for  a  wrong  which  is  ended ;  awards 
execution  on  the  same ;  and  is,  to  all  intents  and  purposes,  a  final 
judgment,  disposing  of  substantial  rights  as  much  as  though  the 
suit  had  been  dismissed.^ 

(6)  Order  far  Accounting. — A  decree  or  order  granting  an  in- 
junction restraining  defendant,  and  ordering  an  accounting  of 
damages,  is  not  final  and  appealable  until  the  accounting  is  had.* 

18.  PecisioiLB  Affecting  Habeas  Corpus — GeneraUy  not  Appealable. — The 
weight  of  authority  is  distinctly  adverse  to  the  right  of  a  party 
to  prosecute  an  appeal  from  a  judgment  of  a  court  or  order  of 
a  judge  on  the  trial  of  habeas  corpus  proceedings,  as  not  final  in 
character.*  ^ 

Cazenave,  14  La.  Ann.  57;  Denisonv.  California. — An  appeal  lies  from  an 

Stewart,    14  La.  Ann.   714;  as  where  order  refusing  an  injunction  in  Cali- 

the  order  dissolving  an  injunction  is  fornia.     Richards  v,  McMillan,  6  Cal. 

made  on  a  bond  to  indemnify  the  ad-  422. 

verse  party  for  damages  caused  by  When  a  Motion  is  Beqnired. — ^Wherea 

dissolution,  and  it  appears  that  such  statute  provided  for  a  motion  to  dis- 

damages  can  be  compensated  in  money,  solve  an  ex-parte  injunction  awarded 

Crescent  City  Live  Stock  L.,  etc.,  Co.  by  the  trial  court,  no  appeal  lies  thete- 

V.  Police  Jury,  32  La.  Ann.  1192;  Os-  from  until  such  motion  has  been  made, 

good  V.  Black,    33  La.  Ann.  493  ;  or  Johnson  v.  Stewart,  40  Ga.  167. 

dismissing  a  rule  to  dissolve  an  in-  1.  Witthaus    v,    Washington     Sav. 

janction  on  the  face  of  the  papers  or  Bank,  18  Mo.  App.  183.     See  also  St. 

exceptions   having   the  same  object,  Louis  Zinc  Co.  v,  Hesselmeyer,  50  Mo. 

tenon's  Succession,  38  La.  Ann.  356.  181. 

But  where  the  damages  cannot  be  8.  The  accounting  is  a  part  of  the 
compensated  in  money,  as  on  the  dis-  subject-matter  of  the  controversy 
solution  of  an  injunction  restraining  which  remains  to  be  disposed  of. 
one  co-editor  from  the  use  of  editorial  Keystone  Manganese,  etc.,  Co.  v, 
columns  at  the  instance  of  the  other,  Martin,  132  U.  S.  93;  The  Palmyra,  10 
an  appeal  lies  from  the  dissolving  or-  Wheal.  (U.  S.)  502;  Perkins  v,  Four- 
der,  although  a  bond  be  given.  Puck-  niquet,  6  How.  (U.  S.)  206;  Pulliam 
ette  V,  Hicks,  39  La.  Ann.  901.  v.  Christian,  6  How.  (U.  S.)  209;  Bar- 
Iowa. — Under  the  Code  of  Iowa  an  nard  v:  Gibson,  7  How.  (U.  S.)  650; 
appeal  lies  to  the  Supreme  Court  from  Craighead  v,  Wilson,  18  How.  (U.  S.) 
an  order  made  by  any  judge  allowing  199;  Beebe  v,  Russell,  19  How.  (U.  S.) 
or  refusing  an  injunction.  Bennett  v.  283;  Humiston  z'.  Stainthorp,  2  Wall. 
Hetherington,  41  Iowa  142.  (U.  S.)  106;  North  Carolina  R.  Co.  v. 
Illinois. — An  order  providing  for  the  Swasey,  23  Wall.  (U.  S.)  405;  Bost- 
CQstody  of  a  child  entered  in  divorce  wick  v.  Brinkerhoff,  106  U.  S.  3;  Grant 
proceedings  on  a  motion  to  dissolve  v:  Phoenix  Ins.  Co.,  106  U.  S.  429; 
an  injunction  affecting  the  custody  of  Dainese  v.  Kendall,  119  U.  S.  53;  Par- 
a  child,  is  not  an  order  overruling  a  sons  v.  Robinson,  I22  U.  S.  112;  Win- 
motion  to  dissolve  an  injunction,  or  ters  v.  Ethell,  132  U.  S.  207;  Will- 
enlarging  the  scope  of  an  injunction  iamson  v.  Borchsenius,  a6  III.  App. 
order,  within  the  meaning  of  the  Act  65. 

of  June  14,  1887,  providing  for  an  ap-  3.  Alabama, — Wade  v.  Judge,  5  Ala. 

peal  from  interlocutory  orders  grant-  130;   Guilford   v.   Hicks,  36   Ala.    95; 

ing  injunctions.     Carter  v.  Carter,  25  Wilkinson  v.  Murphy,  20  Ala.  104. 

111.  App.  242.  California. — In   re   Perkins,  2   Cal. 

Ohio. — An  order  overruling  a  motion  424;  In  re  Ring,  28  Cal.  247. 

to   dissolve    an    injunction  affects   a  Illinois, — Hammond   v.    People,    32 

inbstantial   right  made    in  a  special  111.   453;   Gage   v,    Eich,   56   111.   297; 

proceeding,  and  is  appealable.     Burke  Thompson  t^.  FoUansbee,  55  III.  428; 

V.  Railway  Co.  (Ohio,  1*888),  17  N.  E.  Ex  p.  Thompson,  93  111.  89;  Wallace 

Rcp-  557-  ''•  Clcary,  5  111.  App.  384;  Napier  t. 
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When  AppMUblA. — In  some  states  a  decision  in  a  habeas  corpus  pro- 
ceeding is  held  final  and  appealable  as  decisive  of  the  rights  of  the 
parties  in  the  particular  case,^  while  several  states  have  made  ex- 
press statutory  provision  for  an  appeal  in  such  cases.' 

People,   9    111.   App.    523;    People   v,  jurisdiction  of  a  court  is  confined  to 

Skinner,  19  111.  App.  332.  the  action  of  courts^  no  appeal  or  writ 

Kentucky. — In  re  Gill,  92   Ky.  118;  of  error  will  lie  to  an  order  in  habeas 

Weddington    v.    Sloan,    15    B.   Mon.  corpus  proceedings  made  by  a  judge  at 

(Ky.)  147.  chambers,  or  acting  as  a  court  commis- 

Louisiana, — State  v.  Houston,  30  La.  sioner.    State  c.  Brownell,  80  Wis.  563; 

Anne  1174;  State  v.  New  Orleans,  30  Whereattv.  Ellis,68Wis.7o:Hubbellv. 

La.  Ann.  450;  State  v.  Keeper,  15  La.  McCourt,   44    Wis.    584;    Crocker    v. 

Ann.  347;  Ex  /.  Mitchell,  i  La.  Ann.  State,  60  Wis.  553;  State  v,  Ryan,   70 

413.  Wis.    683;    Holden    v.    Haserodt    (S. 

Maryland, -^"B^iX    v.   State,   4    Gill  Dak.,  1892),  51  N.  W.  Rep.  340.     See 

(Md.)  301.  article  Chambers  and  Vacation. 

Michigan, — People    v,   Fairman,   59        1.  Steele  v.  Shirley,  9  Smed.  &  M. 

Mich.  568.  (Miss.)  382;  Steele  v,  Shirley,  13  Smed. 

Mississippi,  —  Steele    v,    Shirley,   9  &  M.  (Miss.)  196;   Covington  v.  At- 

Smed.  &  M.  (Miss.)  383.  rington,  32  Miss.  144;  Tyler  v.'  Painter, 

Missouri. — Howe  v.  State,  9  Mo.  690;  16  Fla.  144;  Exp,  Finch,  15  Fla.   630; 

Ferguson   v,    Ferguson,  36  Mo.    197;  Matter  of  Scrafford,  59  Hun  (N.   Y.) 

Exp.  Jilz,  64  Mo.  208;  Exp,  Toney,  il  320;  Yeates  v.  People,  6  Johns.  (N.  Y.) 

Mo.  662.  337;  Weston  v,  Charleston,  2  Pet.  (U. 

New    York, — Yates    v.    People,    6  S.)  464;  Holmes  c.  Jennison,   14  Pet. 

Johns.  (N.  Y.)  429;  People  v,  Brady,  (U.   S.)  540;    Ableman  v.    Booth,    21 

56  N.  Y.  182.  How.  (U.  S.)  506;  In  r^  White,  33  Neb. 

Pennsylvania,-^ Com.  v,   Kryder,  i  812;   Shows   v,    Pendry,   93   Ala.    248 

Penny.  (Pa.)  143;  Russell  v.  Com.,  i  Barnado    v,   McHugh,    A.   C.   (1891) 

P.  &  W.  (Pa.)  82;  Com.  V,  Jones,  3  S.  388. 
&R.  (Pa.)i58.  S.  TenoMste.  —  The   proviso  in    ch. 


Utah. — Mead  v,  Metcalf,  7  Utah  103.  157,    Acts     1887,    giving    parties    in 

Virginia, — Jones  v,   Timberlake,   6  habeas  corpus  cases  the  right  to  ap- 

Rand.  (Va.)  680.  peal  to  the  Supreme  Court,  that  the 

England, — Rex   v.   Chapel,   8  Mod.  act  "  shall  not  apply  to  parties  held 

27;  Reg.  V,  Paty,  2  Salk.  503.  in  custody  in  criminal  cases,"  applies 

Appeal  from  Costs. — But  where  in  a  to  one   held   on   a    criminal    charge, 

habeas  corpus   proceeding   the  court  against  whom  there  is  a  pending  case, 

not  only  discharged  the  prisoner,  but  but  not  to  one  in  custody  upon  judg- 

went  further  and  imposed  costs  upon  ment  of  conviction.     Vanvabryv.  Sta- 

the  sheriff  erroneously — held^   that   a  ton,  88  Tenn.  339. 

writ   of    error   might  be   sued  to  the  How  York. — So  in  New  York  an  ap- 

latter  judgment.     Hammond  v,    Peo-  peal  may  be    taken    from    an  order 

pie,  32  111.  446.  refusing  to  grant  a   writ  of    habeas 

In  Probato    Prooooding. — No    appeal  corpus,  or  from  a  final  order  discharg- 

lies  from  an  order  of  the  probate  court  ing  or  remanding  a  prisoner,  or  dis- 

made  upon  habeas  corpus  proceedings  missing  the  proceedings  on  return  of 

to  try  the  right  of  custody  to  a  child,  the    writ.      Matter    of    Scrafford,    59 

Matthews    v.    Hobbs,    51    Ala.     210;  Hun  (N.  Y.)  323. 

Brennan  v,  Harris,  20  Ala.  185.  An  order  dismissing  without  preju- 

Sofasal  to  Grant. — An  appeal  does  dice  to  further  proceedings  a  writ  of  ha- 
not  lie  to  the  refusal  of  a  court  below  beas  corpus  brought  by  a  guardian  to 
to  grant  a  writ  of  habeas  corpus,  un-  obtain  custody  of  a  child,  is  not  appeal- 
less  by  statute,  as  the  applicant  may  able  to  the  Court  of  Appeals.  Peo- 
apply  to  another  court.  Ex  p,  Ains-  pie  v,  Walts,  122  N.  Y.  238;  In  re 
worth,  27  Tex.  731;  Thomas  v.  State,  Welch,  74  N.  Y.  299. 
40  Tex.  6;  Exp,  Foster,  5  Tex.  App.  Further  Return, — Nor  an  order  di- 
645.  Otherwise  in  Florida,  Ex  p,  recting  a  further  return  to  a  writ  of 
Edwards,  11  Fla.  174.  habeas  corpus  or  certiorari  issued  ua- 

Chambors  Order.— Where  the  appellate  der  the  Code  Civ.  Pro.  to  inquire  Into 

128 


\ 


AspeaUibU  Judgmtnts                    APPEALS,  and  Orden. 

19.  Deciflions  in  Casei  of  Contempt — Ctontraily. — ^An  appeal  may  be 
taken  from  a  judgment  of  an  inferior  court  punishing  a  person 
for  contempt  of  court,  for  the  purpose  of  discovering  whether  the 
court  below  exceeded  its  jurisdiction  in  imposing  the  penalty.^ 
See  article  CONTEMPT. 

the   cause  of  detention  of  a  person.  App.)  411;   Sudlow  v.   Knox,  4  Abb. 

Matter  of  Larson,  96  N.  Y.  381.  App.    Dec.   (N.    Y.)    326;    People    v. 

United  States  Courts. — An  appeal  may  Dwyer,  90  N.  Y.  402;  Newell  v.  Cutler, 
be  taken  to  the  Supreme  Court  of  the  19  Hun  (N.  Y.)  74;  Brinkley  v,  Brink- 
United  States  from  a  final  decision  on  ley,  47  N.  Y.  40;  Erie  R.  Co.  v.  Ram- 
habeas  corpus  of  a  Circuit  Court  of  sey,  45  N,  Y,  637;  Forbes  v,  Willard, 
ihe  United  States,  in  the  case  of  any  54  Barb.  (N.  Y.)  520;  Gallagher  v. 
person  alleged  to  be  restrained  of  his  O'Neil  (City  Ct.),  3  N.  Y.  Supp.  126; 
liberty  in  violation  of  the  constitution  Smith  v,  Drury,  22  N.  Y.  Wkly.  Dig.  3; 
or  of  any  law  or  treaty  of  the  United  Richie  v.  Bedell,  22  N.  Y.  Wkly.  Dig. 
States.  McKane  v,  Durston,  153  U.  563;  Watrous  v,  Kearney,  79  N.  Y.  496. 
S.  685;  In  re  Jugiro,  140  U.  S.  291.  North  Carolina, — In  re  Daves,  81  N. 

Louidana. — An  appeal  will  lie  from  a  Car.   72 ;  Ex  p,   Robbins,  63   N.  Car. 

jadgment  granting  a  writ  of   habeas  309;  Cromartie  v.   Bladen  County,  8.5 

corpus  growing  out  of  a  civil  case,  N.  Car.  211. 

Martin  v,  Ashcraft,  8  Martin,   N.   S.  Pennsylvania, — Com.    v,    Newton,  i 

(La.)  314;  State  v.  Judge,  15  La.  192;  Grant's    Cas.    (Pa.)    453;    Hummell's 

but  not  where  the  proceeding  is  penal,  Case,  9  Watts  (Pa.)  416. 

Martin  v,   Ashcraft,  8  Martin,   N.  S.  Vermont,— Ex  p,    Langdon,   25    Vt. 

(La.)    314;    Laverty    v,    Duplessis,   3  680. 

Martin  (La.)  42;  Ex p,  Mitchell,  I  La.  Virginia, — Baltimore,  etc.,  R.  Co.  v. 

Ann.  413;  State  v.  Judge,  15  La.  192;  Wheeling,  13  Gratt.  (Va.)  40;  Wells  v. 

Ex  p.  Emanuel,  4  La.  Ann.  424.  Com.,  21  Gratt.  (Va.)  500. 

1.  California, — Ex  p,   Rowe,  7  Cal.  Wisconsin, — Ballston    Spa   Bank   v, 

175;  Conant  v,  Conant,  10  Cal.  249;  Milwaukee  Marine  Bank,  18  Wis.  490; 

Ware  v.  Robinson,  9  Cal.  107.  Shannon   v.    State,  18  Wis.  604;  In  re 

Indiana. — Whittem  v.  State,  36  Ind.  Pierce,  44  Wis.   411;  Witter  v,  Lyon, 

205    {overruling    State    v,    Tipton,    l  34  Wis.  564. 

Blackf.  (Ind.)  166);  Wagner  v.  State,  Other  States, — People  v,  Farman,   2 

63  Ind.  42;  State  v.  Newton,  62  Ind.  Am.  L.  Rev.  353;  Vilor  v,    Burtin,  4 

517;  Ex  p.  Wright,  65  Ind.  504.  Am.   L.    Reg.    168:  State  v.   Stone,  3 

Kentucky, — Bickley  v.  Com.,  2  J.  J.  Har.  &  M.  (Md.)ii5;  Stuart  v.  People, 

Marsh.   (Ky.)  572:  Newport  v.  New-  4  111.  395;  Vertner  v.  Martin,  10  Smed. 

port  Light  Co.,  92  Ky.  445.  &  M.  (Miss.)  103;  Register  v.  State,  8 

Michigan. — Romeyn    v.    Caplis,    17  Minn.  214;  Hundhausen  v,   U.  S.  Ma^ 

Mich.  449;  Haines  v.  Haines,  35  Mich,  rine  F.  Ins.  Co.,  5  Heisk.  (Tenn.)  702. 

138;  People  V,  Simonson,  9  Mich.  492;  England, — Reg.  v,  Paty,  2  Ld.  Raym. 

Ross  V.  Ross,  47  Mich.  185;  People  v,  1106. 

Jones,  33  Mich.  303;  People  v,  Simon-  Where  the  proceeding  is  a  remedial 

son,  10  Mich.  335.  proceeding  as  for  contempt,  the  final 

Missouri. — State  v.   Horner,  16  Mo.  judgment  or  order  by  which  the  court 

App.  195;  State  V,  Schneider,  47  Mo.  ends  its  proceeding  ^nd  exhausts  its 

App.  673;  Greene   County  v.  Rose,  38  jurisdiction  is   subject  to  revision  by 

Mo.  390.  appeal.      State    v,    Horner,    16    Mo. 

New  York. — Yates  v.  People,  6  App.  195. 
Johns.  (N.  Y.)337;  People  v.  Craft,  7  Illustrations. — As  for  violating  an  in- 
Paige  (N.  Y.)  325;  Albany  City  Bank  junction.  Peoples.  Jones,  33  Mich.  303; 
V.  Schermerhorn,  9  Paige  (N.  Y.)  372;  or  refusing  to  pay  alimony,  Ross 
People  v,  Kelly,  24  N.  Y.  74;  Pitt  v,  v.  Ross,  47  Mich.  185;  or  an  order  of 
Davison,  37  N.  Y.  235;  M'Credie  v,  .a  probate  court  imprisoning  an  ad- 
Senior,  4  Paige  (N.  Y.)  378;  People  V,  ministrator  for  contempt  of  court, 
Spaulding,  10  Paige (N.  Y.)  284;  People  State  v.  Judge,  31  La.  Ann.  116:  or 
V.  Sturtevant,  9  N.  Y.  263  ;  People  v,  refusing  to  order  an  executor  to 
Healy,  48  Barb.  (N.  Y.)  564;  Sudlow  turn  over  to  the  sheriff  the  undivided 
V,  Knox,  7  Abb.  Pr.  N.  S.   (N.  Y.  Ct.  portion    of    the    heir    in    succession, 
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Odton  AffcetiBf  (Hmt«mpl  PnMtaingi. — ^But  a  preliminary  order  tliat 
-certain  condittOTis  be  complied  with,  or  that  aB  attachment  issue, 
is  unappealable;'  or  an  adjudication  merely  that  a  party  is  in 
contempt ;  •  or  den5ang  an  attachment  for  contempt ;  •  or  a  gen- 
eral-term   order  relieving  a  party  committed  for  non-payment 

Dcblitux   V.    Hoturd,    31    La.    Ann.     People  (HI.,  1S90),  23  N.  E.  Rep.  387; 
194.  but  not  from   the  latter,  as  in  Wis' 

'ftnttutory  frollilAtioii.^A  statutory  fonsin.  Thus  it  has  been  there  held 
provision  declaring  a  judgment  punish-  that  an  order  adjudging  a  party  in  con- 
ing for  contempt  fnal  and  conclusive,  tempt  for  violation  of  an  injunction  is 
does  not  annul  the  right  of  appeal  for  unappealable,  as  the  contempt  is  crim- 
tbe  ptirpose  stated  in  the  text.  Exp,  !nal.  In  re  Murphey,39  Wis.  286;  Wil- 
Ro^e,  7  Cal.  175.  liamstown    v,    Darge,    71   Wis.    64B. 

^fttriL — The  following  cases  hold  And  see  also  Whittem  v.  State,  36 
that  a  decision  in  contempt  proceed-  Ind.  196;  /»  r^  Deaton,  105  N.  Car.  59; 
ings  is  unappealable:  Lamon  v.  McKee  (S.  Car.),  17  Wash.  L. 

California, — £x  /.   Clancy,  90*  Cal.     Rep.  806. 
553;  Tyl^t  V,  Connolly,  65  Cal.  28;  7»        IMsialiiIng   Proowdiags.  —  An    order 
r^  Vance,   SB  Cal.  ^62;   Larrabee    r.     dismissing  a  proceeding  for  contempt 
Selby,  52  Cal.  506^  Aram   v,  Shallen-    Is  unappealable.    Sanchez  v,  Newman, 
berger,  42  Cal.  277.  70  Cal.  210. 

Indiana, — State  v,  Tipton,  i  Blackf.  Illinois  Contempt  Prooeoding. — In  llli- 
(Ind.)  166;  Lockwood  'v.  State,  x  Ind.  nois  the  method  of  reviewing  contempt 
t6i ;  Hunter  v,  State,  5  Ind.  423.  proceedings  is  by  writ  oi  error,  not  ap- 

Iowa, — Currier  v.  Mueller,  79  Iowa  peal.  Bonner  v.  People,  40lIl.App.  629. 
316;  Dunham  v.  State,  6  Iowa  245  ;  Civil  Proooodlag. — ^A  proceeding  to 
Bloomington's  First  Cong.  Church  tf,  pnnisb  a  party  for  contempt  in  dis- 
Muscatine,  2  Iowa  69.  obeying  an  injunction  order  is  a  civil 

Mississippi, — Lewis  v.  Miller,  13  proceeding  for  the  benefit  of  com- 
Smed.  &  M.  X^iss.)  xto;  Watson  v,  plainant,  and  an  appeal  may  be  taken 
Williams,  36  Miss.  331;  ^jr/.  Adams,  by  the  state.  People  v^  Diedrich,  141 
25  Miss.  883.  111.  665.     Contra  where  the  contempt 

Other  States,— ]6hiiSXotx  V,  Com.,  I     proceeding  cannot  be  used  to  Indem- 
Bibb  (Ky.)  598;  state  v,  Galloway,  5     nify  the   party  injured  by  the   pro- 
Coldw.  <Tctin.)  326;  People  V.  Owens,    ceeding.     State  v.   Davis  (N.   Dak., 
8  Utah,  20;  Easton  v.  State,  39  Ala.     1892),  51  N.  W.  Rep.  942. 
552;  King  V.  Wootcn,  54'Fed.  Rep.  612.        How  Tork. — An  order  of  a  county 

In  Ftoionoo  of  Coiixt.~-A  distinction  judge  punishing  a  party  for  contempt 
is  drawn  in  some  cases  between  con-  for  disobeying  the  order  of  a  county 
tempt  committed  in  the  presence  of  jiid^e  requiring  the  defendant  to  be 
the  conrt  and  those  beyond  its  view,  examined  in  proceedings  supplement- 
The  former  are  held  unappealable,  the  ary  to  execution  issued  out  of  the  Sa- 
latter  appealable.  In  re  Deaton,  105  preme  Court,  is  reviewable  in  the  first 
N..  Car.  62;  State  v,  Woodfin,  5  Ired.  instance  only  by  a  motion  to  vacate  or 
(N.  Car.)  199;  State  t,  Mott,  4  Jones  modify  the  order,  and  from  a  decision 
(N.  Car.) 449.  on  this  an  appeal  may  be  taken  to 

In  Illinois,  however,  this  distinction  general  term.  Finck  v,  Mannerin^, 
is  not  held  valid.  In  Rawsonx^.  Raw-  46  Hun  (N.  Y.")  323;  Chamherlatn  v. 
son,  55  111.  App.  507,  it  was  held  that  Gallup,  25  Hun  (N.  Y.)  318. 
an  appeal  will  lie  from  a  judgment  for  1.  New  York,  etc.,  R.  Co.  v. 
criminal  contempt  committed  in  the  Ketchum.  3  Keyes  (N,  Y.)  24;  Brink- 
presence  of  the  court.  ley  v,  Brinkley,  47  N.  Y.  40;   Semrow 

Civil  and  Cttminal  Contempts. — A  fur-  v,  Semrow,  %6  Minn.  9;  Menage  v. 
therdistitictionissfaowti  in  some  states  Lustfield.  30  Minn.  487;  Sercomb  v. 
between  civil  and  criminal  contempt,  Catlin,  25  111.  App.  194,  ajfirmed  128 
and   an  appeal   held  valid    from  the    111.  556. 

former,   In  re  Daves,  81  N.  Car.  72;        'S.  Mitchell's  Case,  12  Abb.  Pr.  (N. 
In  r^  Walker,  82  N.  Car.  95;  Cromartie    Y.  C.  PI.)  249. 

r.  Bladen  County ,  85  N.  Car.  211;  Exp,        8.  Ackroyd  v,  Ackroyd,  2  Abb.  Pr, 
Robbins,   63   N.  Car.  309;  Lester    v,     N.  S.  (N.  Y.  Supreme  Ct.)  380. 
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of  fines  on  condhton  :  ^  or  reversing  a  special-term  order  adjudg* 
ing  a  party  in  contempt ;  *  or  refusing  to  punish  for  contempt ;  • 
or  a  general-term  order  affirming  an  order  denying  a  motion  to 
open  or  vacate  an  order  punishing  for  contempt,  is  not  appealable.* 
20.  Seoiflions  Alfeding  Certiorari. — Orders  granting  or  denying 
a  writ  of  certiorari,*  or  quashing  or  refusing  to  quash  such  a 
writ,  are  discretionary  and  unappealable,*  unless  the  decision 
quashing  the  writ  also  adjudicate  that  the  proceeding  brought  up 
by  the  writ  is  valid,^  or  unless  the  writ  be  granted  in  a  case  not 
justified  by  law  *    See  article  Certiorari. 

1.  People  V,  Delvecchio,   i8  N.  Y.  stantial  right  is  appealable.     Moede 

352.  V.  Stearns  Countv,  43  Minn.  31a. 

5.  People  9.  Gilmore,  88  N.  Y.  626.         Alabama. — By  §    3932,   Code   £876, 
8.  Simmonda  v.  Simmonds,  75   N.  an  appeal  may  be  taken  to  the  Su- 

Y.  6x2;  Crosby  9,  Stephan,  97  N.  Y.  preme    Court    "  on    application    for 

606.  writs  of  certiorari,  supersedeas,  quo 

4.  Watrous  v.    Kearney,  79  N.  Y.  warranto,  manda-mus,  and  other  re> 

496:  Sixth  Ave.  R.  Co.  v.  Gilbert  £1.  medial  writs."    Exp.  Candee,48  Ala. 

R.  Co.,  71  N.  Y,  43a  386. 

8.  People  p.  Stillwell,  19  N.  Y.  531;  An  order  of  a  judge  compelling  a 

People  V,  Fire  Com'rs,  77  N.  Y.  605;  public  official  to  deliver  his  books  of 

Hillsboro  v.  Smith,  no  N.  Car.  417.  office  to  his  successor  is  a  remedial 

6.  Jones  v.  People,  79  N.  Y.  45;  writ  within  the  meaning  of  the  stat- 
People  V,  Police  Com'rs,  82  N.  Y.  506;  ute,  Thompson  v.  Holt,  52  Ala.  491; 
People  V.  Tax  Com'rs,  85  N.  Y.  655;  but  not  a  proceeding  on  writ  of  ha- 
People  V.  Police  Com'rs^  86  M.  Y.  beas  corpus.  Ex  p,  Montgomery,  64 
639;  People  V.  Hill,  53  N.  Y.  547;  Her-  Ala.  463. 

sey  V,  Schaedel,  6  111.  App.  188.  Tlorida. — In  Florida  proceedings  of 

Ifew  York. — In  New  York  such  or-  an  inferior  tribunal  upon  certiorari  to  a 

ders  are  appealable  to  general  term,  court  below  are  reviewable  upon  ap* 

bat    not    to    the    Court  of    Appeals,  peal.    Deans  v.  Wilcoxon,  18  Fla.  531; 

People  V.  Stillwell,  19  N.  Y.  531.  Basnet  v.  Jacksonville,  18  Fla.  523;  Ed- 

7.  People  V.  Com'rs,  etc.,  Z03  N.  Y.  gerton  v.  Green  Cove  Springs,  18  Fla. 
372;  People  V.  Knowles,  47  N.  Y.  415;  528;  State  r.  Call,  i  Fla.  106;  State  v. 
People  V.  Brooklyn,  39  N.  Y.  88.  Charles,  i  Fla.  335. 

%,  People  V.  Public  Park  Com'rs,  97  Fann^trania. — A  statute  providing 

N.  Y.  37.  that  a  judgment  of  a  Court  of  Com- 

Whare  a  Jurlsdiotlonal  Qutttion  is  In-  mon  Pleas  on  certiorari  shall  be  final 

Tolvad. — An  appeal  may  be  prosecuted  embraces  appeals  from  refusals  to  set 

fromthe  judgment  of  an  inferior  court,  aside  an    execution    for    defendant's 

on  return  of  a  writ  of  certiorari,  where  coats  on  the  certiorari  where  the  judg- 

sued  out  to  teat  the  power  and  juris-  ment  of  the  justice  was  reversed.   SiU 

diciion  of  a  lower    court    to  act  at  vergood   v,   Storrick,    i    Watts  (Pa.) 

all,  Baltimore,  etc..  Turnpike  Co.  v.  532;  Palmer  v,  Lacock,  107  Pa.  St.  347. 

Northern   Cent.    R.  Co.,  15   Md.   197;  The  provision  of  the  act  extends  to 

Swann  9.   Cumberland,  8  Gill  (Md.)  '*  every  judgment  or   proceeding    of 

150;  Stellwagen  v.  Sadler  (D.  C),  19  the  court  below  on  writs  of  certiorari. 

Wash.  L.  Rep.  450;  but  not  where  a  whether' as   regards   reversal,   costs, 

quasi  appellate  power  is  exercised,  on  executions,  or  any  other  matter."    Sil- 

return  of  the  writ,  in  examination  of  vergood   v,   Storrick,    i    Watts    (Pa.) 

the  proceedings  of  a  tribunal  which  532. 

had  authority  to  act,  Baltimore,  etc.,  California. — Appeals   lie   to  the   Su- 

Turnpike   Co.   tr.  Northern   Cent.  R.  preme    Court    from    judgments    ren- 

Co..  15  Md.  197;  Crockett  ».  Parke,  7  dered  below  in  proceedings  in  action 

Gill  (Md.)  237.  of  mandamus,    certiorari,   quo    war- 

■ianaaota — Substantial  Rights,— 9x0^  ranto,  or  in  special  proceedings  to  test 

ceedings  on  certiorari  are  special,  and  the  validity  of   a  corporate  charter, 

a  final  order  therein  affecting  a  sub-  Brewster  v.  Hartley,  37  Cal.  15;  Mor- 
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21.  Deeiiions  Affecting  Prohibition.— An  order  of  an  inferior  court 
granting  or  denying  a  writ  of  prohibition  is  discretionary,  and 
no  appeal  can  be  maintained  therefrom.*  See  article  Prohibi- 
tion. 

22.  Deeiiions  Affecting  Quo  Warranto.— A  decision  of  the  court 
below  in  an  action  of  quo  warranto  is  appealable  as  a  final  judg- 
ment in  a  civil  proceeding.*    See  article  Quo  Warranto. 

23.  Decisions  Affecting  Kandamns. — An  order  granting  or  refus- 
ing a  writ  of  mandamus  is  discretionary  and  unappealable,*  unless 
it  is  denied  in  a  case  where  a  clear  legal  right  is  shown  and  no 
other  adequate  remedy  exists.*     So  no  appeal  will  lie  from  an 

ley  V,  Elkins,  37  Cal.  456;  Winter  v,  7a  N.  Y.  496:  Matter  of  Dederick,  77 

Fitzpatrick,  35  Cal.  269.  N.  Y.  595;  Sage  r.  Lake  Shore,  etc., 

Juitioe  of  Peace.  —  A  judgment  of  R.  Co.,  70  N.  Y.  220;  Peoples.  Board 

the  Supreme  Court  on  certiorari  to  a  of  Canvassers  (Supreme  Ct.),  2  N.  Y. 

Justice's  Court  to  bring  up  summary  Supp.   561 ;    People   v,    MitcheU   (Su- 

proceedings   in  dispossession,  is    re-  preme  Ct.),  39  N.  Y.  St.  Rep.  767. 

viewable.      People    v.    Boardman,    4  Other  States, — Hammond  v.  People, 

Keyes  (N.  Y.)  59.  32  111.  453;  Saucon  Tp.  v.  Broadhead 

1.  State  t'.  Levens,  32  Mo.  App.  520;  (Pa.,  1887),  9  Atl.  Rep.  63^ 

State  v.  Bowerman,  40  Mo.  App.  576;  United  States, — Columbian  Ins.  Co. 

People   V,  Westbrook,  89  N.  Y.  152;  v.  Wheelwright,  7  Wheat.  (U.  S.)  534; 

^jc /.  Braudlacht,  2  Hill  (N.  Y.)  367;  Kendall    v,    U.    S.,    12    Pet.   (U.   S.) 

Kinloch  v.   Harvey,   Harp.  (S.   Car.)  524. 

508;  State   V,  Hudnal,    2  Nott  &   M.  Loultlaiia.  —  An    order  refusing    a 

(S.  Car.)  419;  Weston  v,   Charleston,  mandamus  to  compel  the  allowance  of 

2   Pet.   (U.    S.)  449;    Bishop    of    St.  an  appeal  is  final  and  appealable,  but 

Davids   v.    Lucy,    i    Ld.    R^m.    545;  not  an  order  granting  it.     Lafayette 

Free  v.   Burgoyne,  5  B.  &  C.  765,  12  v.  Parish  Judge,  8  Rob.  (La.)  5. 

E.  C.  L.  373.  Kew  York. — An  order  of  the  general 

The  remedy  is  by  application  to  an-  term   reversing  a  special-term  order 

other  court  having  power  to  issue  the  quashing  a  return  to  a  writ  of  alter- 

writ.  State  v,  Bowerman,  40  Mo.  App.  native  mandamus  and  directing  a  per- 

576.  emptory  mandamus,  with  leave  to  the 

Conneotieat. — Where  the  granting  or  relator  to  demur  or  take  issue  upon 

refusal  of  the  writ  is  dependent  upon  the  allegations  of  the  return,  is  inter- 

the  truth  and  sufficiency  of  the  facts  locutory  and  not  appealable.     People 

arising    in    the  case,   the    action    of  v.  Clyde,  69  N.  Y.  603. 

the  court  is  appealable,  to  determine  Contra. — In  Missouri  and  Maryland  a 

-whether  its  decision  was  the  exercise  judgment  awarding  a  writ  of  peremp- 

•of  a  legal  discretion.     Fayerweather  tory  mandamus  is  held  final  and  ap- 

9.  Monson,  61  Conn.  431.  pealable.  State  v,  Sutterfield,  54  Mo. 

2.  People  I'.  Willard,  no  N.  Y.  662;  394;  McVey  v,  McVey,  51  Mo.  406; 
People  V,  Cook,  8  N.  Y.  67;  State  v,  Strouse  v,  Drennan,  41  Mo.  289:  State 
Burnett,  2  Ala.  140.  v,  Horner,  10  Mo.  App.  307;  State  v. 

Hew  York. — No  appeal  can  be  taken  Lewis,  76  Mo.  370;  Watts  v.  Port  De- 

from  a  decision  of  the  court  below  in  posit,  46  Md.   502;  and  in    Tennessee t 

action  of  quo  warranto,  unless  the  ju-  Beasley  v,  Ferriss,  i  Lea  (Tenn.)  461. 

risdictional  amount  is  involved,  or  an  But  an  order  denying  the  writ  is  not 

order  granting  leave  to  appeal  is  ob-  appealable.       Shrever  v,    Livingston 

tained  from  the  general  term.  People  County,  9  Mo.  196:  Ex  p,  Skaggs,  19 

V,  Willard,  no  N.  Y.  662.  Mo.  339. 

Sefaial  to  Allow  Writ. — The  refusal  4.  People  v,  Syracuse,  78  N.  Y.  56. 

•of  a  trial  court  to  allow  a  writ  of  quo  An    unqualified    order    directing  a 

warranto  to  be  filed   to  test  relator's  mandamus  to  issue  for  delivery  of  an 

jright  to  an  office,  is  subject  to  appeal,  office   is  an   order   for  a  peremptory 

JState  V.  Burnett,  2  Ala.  140.  mandamus,   and   final.      Harwood  v, 

8.  New  K^r^^.— People  v,  Campbell,  Marshall,  9  Md.  83. 
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Older  making  absolute  or  discharging  a  rule  for  an  alternative 
mandamus.*     See  article  MANDAMUS. 

24.  Decisions  Affecting^  Costs — a.  Generally. — Where  the  sole 
purpose  of  an  action  or  proceeding  is  to  recover  costs,  an  appeal 
lies  from  a  final  determination  therein  as  in  other  cases.'  But  a 
judgment  or  decree  for  costs  only  is  not  appealable  where  the 
main  cause  is  left  undisposed  of.*     See  article  COSTS. 

1.  Saucon  Tp.  v.  Broadhead  (Pa.,  C),  17  Wash.  L.  Rep.  376;  Burns  r. 
1S87),  9  Atl.  Rep.  63;  Com.  v.  Lacka-  Rosenstein,  135  U.  S.  449;  McCabe  v, 
wanna,  133  Pa.  St.  180.  Farnsworth,  27  Mich.  52. 

2.  State  V.  Byrd,  93  N.  Car.  627;  An  order  striking  out  a  bill  of  costs 
Herson  v.  Chicago,  etc.,  R.  Co.,  18  made  after  the  entry  of  judgment  is 
Mo.  App.  439;  Zellee  v,  Bobb,  13  Mo.  appealable  under  a  statute  allowing^ 
App.  581.  appeals  from  any  special  orders  **  sub- 

Or  where  the  whole  subject  of  the  sequent  to  judgment."  Yorbaz/.  Dob- 
litigation  is  the  alleged  liability  of  the  ner,  90  Cal.  337. 

defendant  as  prosecutor  to   pay  the  As  the  costs  are  not  the  real  object 

costs  of  a  criminal  action.     State   v,  of  the  litigation    no  appeal   will  lie 

Byrd,  93  N.  Car.  627.  from  a  judgment  for  costs  only  where 

A  judgment  denying  complainant's  the  subject-matter  of  the  action   has 

costs,  upon  complaint  for  costs  for  not  been  destroyed,  lost,  or  adjusted  by 

entering    an    action,   is    appealable,  the  parties.   State  v,  Byrd,  93  N.  Car. 

Wright  V,  Blunt,  74  Me.  92.  627;  May  v,  Darden,  83  N.  Car.  237. 

Final  Judgment. — A  judgment  that  By  JnstiM  of  Peace.— Nor  where  a 

"the  defendant  go  hence  and  that  he  judgment  for  costs  for  defendant  is 

recover  his  costs"  is  a  final  appeal-  rendered  by  a  justice  of  peace  on  aver- 

able   judgment,   Rogers    v,    Gosnell,  diet  of  a  jury,  and  not  disposing  of 

51  Mo.  466;   or  that  "  this  cause  be  the  action.     Riddle  v.  Yates,  10  Neb. 

dismissed,  and  defendants  recover  of  510;  Sprick  v.  Washington  County,  3 

theplaintifif  all  costs  accrued  therein,"  Neb.  253;  Nichols  v.  Hail,  5  Neb.  194. 

Moody  V,  Deutsch,  85  Mo.  237.  Decree  for  Coets. — A  defendant  against 

Appealable   Orders. — An  order  com-  whom  a  decree  for  costs  is  entered 

pelling  a  person  beneficially  interested  cannot  appeal  therefrom  where  only 

in  a  suit  brought  in  another  name  to  the  costs  on  dismissal  of  a  bill,  without 

pay   costs,   is  appealable.     Giles    v,  prejudice,  are  involved.      Jenness  v. 

Halbert,  12  N.  Y.  32.  Smith,  58  Mich.  280. 

Vew    York. — An    order     awarding  On  Interpleader. — ^An  appeal  lies  from 

costs  to  a  defendant  executor  where  an  order  or  decree  of  court  dividing 

the  plaintiff  obtained  only  a  nominal  costs  between  parties  to  an  issue  'vet 

recovery    may  be    appealed    to    the  the  nature  of  interpleader.     Black's 

Court  of  Appeals.     Hopkins  v,  Lott,  Appeal,  106  Pa.  St.  344. 

Ill  N.  Y.  577.  Final  Jndgment.—Where  the  jndg* 

%,  State  V,  Newton,  26  Mo.  App.  ment  finally  disposes  of  the  case  an 
11;  Boggess  V.  Cox,  48  Mo.  278;  appeal  may  be  taken  from  a  judgment 
Crockett  v,  Lewis,  66  Mo.  671;  Moran  for  costs  only,  although  irregular  in 
V.  Plankinton,  53  Mo.  243;  Moody  awarding  no  damages.  McDaniels  r. 
V.  Deutsch,  85  Mo.  237;  Evans  Johnson,  36  Vt.  688;  Aycock  v,  Will- 
ie. Russell,  61  Mo.  37;  Schmidt  v,  iams,  18  Tex.  392. 
Halle,  15  Mo.  App.  36;  Bobb  v.  Materiality  of  Wltnessei. — Since  the 
Graham,  15  Mo.  App.  289;  Flesh  v.  materiality  of  witnesses  on  a  trial  be* 
Christopher,  9  Mo.  App.  573;  Dale  v.  fore  a  jury  depends  on  facts  known 
Wright,  57  Mo.  no;  Young  v.  Stone-  only  to  the  court  below  and  not 
braker,  33  Mo.  117;  Smarr  v,  McMas-  brought  up  on  appeal,  no  appeal  will 
ter,  34  Mo.  204;  Preston  v.  Missouri,  lie  from  the  taxation  of  such  costs  bv 
etc..  Lead  Co.,  48  Mo.  541;  Zahn  v,  the  court  below.  McCauley's  Appeal* 
Darling,  48  Mo.  557;  Couch  v,  Fisher,  86  Pa.  St.  187;  Orbison's  Appeal,  32 
49  Mo.  371;  Bower  v,  Higbee,  9  Mo.  W.  N.  C.  (Pa.)  117;  Fidelity  Trust 
259;  Bick  V.  Seal,  39  Mo.  App.  567;  Co.*s  Appeal,  11  W.  N.  C.  (Pa.)  104; 
Johnson  v.  District  of  Columbia  (D.  Litzv.  Kauffman,  4Pa.Co.  Ct.  Rep.329. 
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intwlomtory  (Men  to  eorti.— No  appeal  can  be  taken  from  interlocu* 
tory  orders  for  costs,  or  costs  of  motion^  or  costs  imposed  as  a  con* 
dition  upon  granting  relief  on  defaults.^ 

BherUri  Fett.— An  order  adjusting  orders.    Granite  Mountain  Min.  Co. 

sherifiTs  fees  containing  an  unauthor-  v.  Weinstein,  7  Mont.  346;  Clarke  v. 

ized  direction  as  to  the  persons  who  Gonu,  3  Mont.  538. 

should  pay  the  same  should  be  cor-  1.  Niles  v^  GriswoId»  3  Code  Rep. 

rected  by  motion  in  the  court  below,  (N.  Y.  C.  PI.)  164;   Matter  of  Kelly, 

not  by  appeal.     Hall  v.  U.S.  Reflector  59  N.  Y.  595;  Scott  v.  Burton,  6  Tex. 

Co.,  31  Hun  (N.  Y.)  611,  322;  Fitzgerald  v.  Fitigerald,  21  Tex. 

Jurisdiotion. — An  appellate  court  has  415. 
no  power  to  review  an  order,  so  far  as  8«t-off. —  An  order  to  set  ofif  costs 
it   awards  costs,  depending    on    the  payable  to  plaintifif  against  costs  pay- 
merits,  where  it  has  no  jurisdiction  able  to    defendant    is    interlocutory, 
over  the  subject-matter  of  the  order.  Blakey  v,  Latham,  43  Ch.  Div.  23. 
Crosby  v,  Stephan,  97  N.  Y.  606.  Attorii»y*s  F«m. — An  order  granting 

Ssferenoe. — The  allowance  of  costs  attorney's  fees  for  appearing  for  un- 

upon  a  reference  under  a  statute  of  a  represented  minors  in  administration 

disputed  claim  against  an  estate  is  not  proceedings  is  appealable.     Leach  v. 

appealable.     Hauxhurst  v.  Ritch,  119  Pierce,  93  Cal.  627. 

N.  Y.  621.  DIstrlet  Attoraty. — An  order  allow- 

GrimiAal  Case.  —  A  judgment  of  a  ing  the  fees  of  a  district  attorney  is 
court  of  special  sessions  charging  the  not  appealable;  it  does  not  affect  a 
costs  of  a  criminal  prosecution  upon  substantial  right.  Colvig  v,  Klamath 
the  prosecutor  is  not  a  "judgment  County.  16  Oregon  244. 
upon  conviction'*  within  the  meaning  In  Oaraiihmtnt  Proeeedings. — Refus- 
01  a  statute  giving  right  of  appeal,  ing  a  garnishee  an  allowance  for  an- 
People  V.  Norton,  33  Hun  (N.  Y.)  277.  swering  upon  dismissal  of  garnish- 
Illinois. — An  order  granting  or  deny-  ment  proceedings  is  a  final  appealable 
ing  an  application  for  an  allowance  of  order.  Ellison  v.  Ralston,  19  Mo. 
costs  under  §  29,  ch.  51,  Rev.  3tat.  App.  537. 

111.,  is  a  final  order  upon  a  collateral  Baoeivsrship. — And  so  also  an  order 

matter  disconnected  from  the  final  re-  fixing  the  commissions  of  a  receiver, 

suit  of  the   suit,  and  is  appealable.  Hanover   Ins.  Co.  v.  Germania  Ins. 

Skinner  Mfg.  Co.  v.  Sinsheimer,  37  111.  Co.,  46  Hun  (N.  Y.)  308. 

App.  467.  Costs  Irregularly  B&t«red. — An  order 

Award— rA^<ft«/  York, — A  judgment  en-  of  the  general  term  of  the  New  York 

tered   upon  an  award   of  arbitration  Supreme  Court  granting  a  motion  to 

solely  on  a  case  containing  the  testi-  vacate   an   order  and   judgment   for 

mony   taken    before    the    arbitration  costs  irregularly  entered,  is  not  appeal- 

and  a  copy  of  the  judgment  roll,  is  able  to  the  Court  of  Appeals  where 

not  appealable.     A  motion  at  special  made  without  prejudice  to  an  appli- 

term    for    an    order    modifying    the  cation  to  special  term  for  costs.    Helck 

award  or  vacating  it  is  the  proper  v,  Reinheimer,  121  N.  Y.  663. 

remedv.     Dibble  v.  Camp,  60  Barb.  Allowanoe  to  Purehaaer. — An  order 

(N.  Y.)  15a  making  an  allowance  to  a  purchaser 

Costs    Awarded  to  Xaforoo. — ^Where,  as    counsel  fees  paid    in  examining 

pending  final  disposal  of  the  case,  a  titles  in  a  partition  sale,  is  unappeal- 

sum  is  awarded  to  a  referee  as  com-  able.     Shriver  v.  Shriver,   86   N.  Y. 

pensation,    but    the    question    as    to  577. 

which  party  shall  pay  is  reserved,  the  Disbursements.  —  An    order    of    the 

decree  is  intermediate  and  unappeal<  court  below  fixing  the  amount  to  be 

able.     Blun  v.  Mackall,  78  Ga.  186.  added  to  costs  as  disbursements  is  un- 

Speoial  Ordor  after  Final  JudgmeaL —  appealable.   Corbett  v,  De  Comeau,  45 

An  order  compelling  plaintiff  to  pay  N.  Y,  Super  Ct.  587;  In  re  Smith,  105 

costs  after  judgment  rendered  against  N.  Car.  167;  State  v.  Massey,  104  N. 

him  in  a  special  proceeding  is  a  *'  spe**  Car.  877. 

cial  order  made  after  final  judgment,"  Mandaaus.— An  award  of  costs  oa 

within  the  meaning  of  the  statute  of  granting  a  writ  of  peremptory  man* 

Montana  giving  an  appeal  from  such  damus  is  unappealable^      People    v. 
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*.  Final  Okds&S  -  Otnena  r — Whcare  co^ts  are  claimed  under 
a  positive  statutory  proviiiion  or  as  a  matter  of  right,  an  order  de- 
nying thern  is  appealable  as  affecting  a  substantial  right*  Where^ 
as  in  equity,  they  rest  in  the  discretion  of  the  court,  orders  grant- 
ing or  denying  them  are  not  appealable*  unless  the  exercise  of 
discretion  is  abused.* 

Seadjutment  of  Cofti.  —  A  motion  for  readjustment  is  the  rem« 
edy  for  an  erroneous'  taxation  of  costs; ^  an  appeal  will  not 
lie.^  Nor  is  an  order  retaxing  or  denying  a  retaxation  of  costs 
appealable.^ 

€.  Extra  Allowances. — As  to  appeals  frona  orders  granting 
or  refusing  extra  allowances  of  costs  under  the  New  York  Code 
of  Civil  Procedure,  see  article  ADDITIONAL  Allowances  of 
CosTS^VoL  L,  p*2i8. 

Abright,  23  How.  Pr.  (N.  Yt  Supreme  3.  Hand  v.  Burrows,   15  Hun  (N. 

Ci.)  306.  Y.)  481;  Weis  V,  Loutsville,  etc.,  R. 

iNnritj  ftnr  Cteti^^— Or  requiring'  a  Co.  (Miss.,  1890),  7  So.  Rep.  390;  The 

plaintiff  who  serves  in  a  represent-  Cashmere  L.  R.,  15  Pro»  Div.  I2X. 

ative  capacity  to  furnish  security  for  4.  Beattie  v.  Qua,  15  Barb.  (N.  Y.) 

coels;.     Holies  r.  Dufi,.  17  Abb.  Pr.  13a;  Railsback  r.  Patton,  34Neb.  490. 

(N.  Y.  Supreme  Ct.)  44a.  h.  Beattie  v.  Qua.  15  Barb.  (N.  Y.) 

Bitting  Aside  JvilgnsnC^So  also  the  132;   People  7.  Lewis,.  3  Abb.  App. 

imposition  of  terns  oq  setting  aside  Dec.  (N.  Y.)  $37- 

a  jadgtnent  or  report.     O'Brien    v.  In  GilviBal  Caie. — But  where  costs 

Long,  49  Hun  (N.  Y.)  80.  are  impo«ed  on  a  piosecutor  in  a  crim- 

Is  Ixehftts  IhroMstfsg.  — An    order  inal  case  by  direct  oirder  of  the  court 

that    the   costs  of   a  pioceeding  to  no  cootioa  to  retax  is  necessary  to  au- 

compel  aa  execntor  to  join  in  a  deed  thorize  an  appeal.     Burton  v.  State, 

shall  be  paid  out  <kl  the  estate,  is  not  54  ^«b.  125. 

appealable.     In  re  Schaifers*s  Estate,  6%  M;atter  of  Hudson  A¥e.„  6&  N.  Y. 

x55Pa.St.95a  611;  People  V.  Boardman*  41  N-  Y. 

L  Sturgis  9.  Spofford^  5d  N.  Y.  103;  362;  McCture  v.  Niagara.  3  Abb.  App. 

Bttloid  V.  Miller,  4  Paige  (N.  Y.)473;  Dec.   (N.  Y.)  83;   Beattie  v.  Qoa,  15 

Lain  «r.  Lain,  to  Faige  (N.  Y.)  191;  Barb.  (N.  Y.)  I3»;  Rader  v.  Notting* 

Distrow  r.Henshaw,.^  Cow.  (N..Y.)  34^  ham,  ft  Mont.  157;  Hibbard  v.  Tomlin* 

So  where  a  party  is  not  legally  en-  son»  a  Monu  220;  Orr  v.  Haskell,  ft 

titled  to  cofits,  and  it  is  not  within  the  Mont.   350;   Lasky  f\  Da^is^  33  CaL 

discretion  of  the  court  to  grant  them,  677;  Levy  v,  Getleson,  27  CaL  685. 

aa  order  allowing  then  is  appealable..  Where  an  order  denying  a  motion 

Hopkins  v.  Lott,  iii  N.  Y.  s8o.  to   retax  costs  is   sckade   before  final 

Hew  Tok. — Or  an  order  awarding  jitdgtneat  it  is  reviewable  only  on  ap^ 

costs  and  an  extra  allowance  to  de<  peal  from  final  judgeoent.     Lasky  o. 

feadant  in  a  reference  under  the  stat-  Davis,  33  Cal.  677;  Lery  vw  Getlesoa, 

me  of  a  disputed  claim  against  the  37  CaL  685. 

esute  of  defeadaat*s  intestate.     Hop-  Whsa  AppeaUhlf. -^Bat  where  the 

kins  9.  Lott,  in  N.  Y.  580.  taxation  of  costs  does  sot  rest  within 

2.  Rogers  v.  Holly,  16  Wend.  (N.  the  dtseretion  of  the  court  a  decision 

Y.)  350;    Utica  Cotton   Mfg.  Co.   v,  on  a  motion  to  retax  costs  is  appeal- 

Oneida  County,  r  Barb.  Ch.  (N.  Y^  able.     Dent  v.  State..  42    AU.    514; 

43a;  Taylor  «r.  Root,.  48   N.  Y.   687;  Weisesger  9.  State,  xi  Ala.  540;  Por- 

Staiger  v,  Schultz,.  y  Keyes  (N.  Y.)  ter  v.  Williaass,  22  Ala.  535;  Dooly  v. 

614;   Sherman   9.   Daggett,   3    How.  Norton,  4^  Cal.  499. 

Pr.  (N.  Y.  Ct.  App.)  426;    Smath  9.  HUasii.^No  appeal  lies  in  Ulinoia 

Shaffer,  50  Md.  137;  Mears  v^  Moul*  from  an  order  of  the  appellate  court 

tea.  30  Mid.  145;  Hamilton  v.  Schwehx,  overruling  a  motion  to  retax  costs  m 

34  Md.  T07;  Gehhart  9.  Merfeld,  5J  a  suit  decided  ia  thai  court.    Dbjrlez^. 

Md.  3«&  Wtllcinson,  xso  III.  430^ 
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d.  Temporary  Alimony. — Orders  in  divorce  cases  awarding 
alimony  and  suit  money  to  the  wife  pending  the  suit  are  held  in 
some  states  interlocutory  and  unappealable  before  final  judgment,^ 
and  in  others  appealable  as  in  the  nature  of  final  orders  affecting 
a  substantial  right.'  For  a  further  discussion  of  appeals  from 
orders  granting  or  refusing  alimony,  see  article  Alimony,  Vol.  I., 
p.  446. 

25.  Deoudons  in  Condemnation  Prooeedingt — Gtnamiiy — ^Statutory 
provisions  allowing  a  right  of  appeal  from  all  final  judgments  of 
inferior  courts  include  a  final  judgment  in  a  proceeding  instituted 
to  obtain  the  condemnation  of  land  under  the  right  of  eminent  do- 
main.*    See  article  EMINENT  DOMAIN. 

Final  Order  in  Ipedal  ProMedingi. — Where  an  appeal  is  taken  from  an 
award  of  commissioners  for  condemnation  of  land  to  a  court  be- 
low and  the  question  is  retried  there,  a  final  judgment  or  order 
entered  therein  confirming,  increasing,  or  diminishing  the  award 
is  "  a  final  order  made  in  a  special  proceeding  affecting  a  substan- 
tial right,'*  and  appealable  as  such.^ 

1.  Haines  v,  Haines,  35  Mich.  138;  ^retion  is  abused.  State  v,  Seddon, 
Lapham  v,  Lapham,  40  Mich.  527;  93  Mo.  520;  Langan  v.  Langan,  86  Cal. 
Cooper  V.  Mayhew,  40  Mich.  528;  Ross  132;  White  t/.  White,  86  Cal  212; 
V,  Ross,  47  Mich.  185;  Froman  v.  Fro-  Sharon  v.  Sharon,  67  Cal.  185;  Daniels 
man,  53  Mich.  581;  Rose  v.  Rose,  53  v,  Daniels,  9 Colo.  133;  Glenn z^.  Glenn, 
Mich.  585;  McBride  v.   McBride.   119  44  Ark.  46. 

N.  Y.  519;  DeLlamosasv.  DeLlamosas,  Ezeoation  Thertfor. — A  decree  of  a 
62  N.  Y.  618;  Aspinwall  v,  Aspinwall,  trial  judge  that  execution  issue  for 
18  Neb.  463.  alimony  is  a  final  appealable  order. 
Nebraska. — It  is  not  appealabU  as  Brigham  y,  Brigham  (Mass.,  1888), 
affecting  a  substantial  right,  since  not  16  N.  E.  Rep.  780. 
made  in  a  special  proceeding.  Aspin-  Ktw  York. — Where  an  application  for 
wall  V,  Aspinwall,  18  Neb.  463.  alimony /^ff^<f»/^  lite  is  granted  in  an 
To  Show  Cause. — A  nisi  order  direct-  action  of  divorce  upon  facts  not  en- 
ing  a  plaintiff  in  divorce  proceedings  titling  the  wife  to  demand  it,  the  order 
to  show  cause  why  counsel  fees  and  is  appealable  to  the  Court  of  Appeals, 
alimony  should  not  be  ordered  paid,  is  Collins  v.  Collins,  71  N.  Y.  269;  Brink- 
not  appealable.  Hayward  v,  Hayward  ley  v,  Brinkley,  50  N.  Y.  184. 
(Md.,  1893),  26Atl.  Rep.  357.  3.  North  Missouri  R.  Co.  v.  Lack- 
In  Thomson  v,  Thomson,  5  Utah  land,  25  Mo.  515;  Hannibal  Bridge 
401,  it  was  held  that  an  allowance  for  Co.  v.  Shawbacker,  49  Mo.  555;  Ring 
the  support  of  a  child  in  a  decree  of  v.  Mississippi  River  Bridge  Co.,  57 
divorce  is  not  appealable,  being  merely  Mo.  496;  Kansas  City,  etc.,  R.  Co.  v. 
incidental  to  the  decree.  Campbell,  62  Mo.  585;  Chesapeake, 
Dismissal  of  Complaint. — A  judgment  etc.,  Canal  Co.  v,  Hoye,  2  Gratt.  (Va.) 
awarding  alimony  to  a  wife  on  dis-  511;  Sacramento,  etc.,  R.  Co.  v.  Har- 
missal  of  a  complaint  for  divorce  is  Ian,  24  Cal.  334;  Stockton,  etc.,  R.  Co. 
appealable.  Graves  v.  Graves,  50  v,  Galgiani,  49  Cal.  139. 
Ohio  St.  196.  4.  Witt  V.  St.  Paul,  etc.,  R.  Co.,  35 

2.  State  z'.  Sed don,  93  Mo.  520;  Lewis  Minn.  404;  Ramsey  County  v.  Stees, 
V,  Lewis,  20  Mo.  App.  546;  Hecht  v,  27  Minn.  14;  Warren  t^.  First  Division, 
Hecht,  28  Ark.  92;  Mitchell  v,  Mitchell,  etc.,  R.  Co.,  18  Minn.  384. 

20  Kan.   665;  Whitsett  v.  Whitsett,  8  Ksw  York. — An  order  of  the  general 

B.  Mon.  (Ky.)  50;  Jenkins  v,  Jenkins,  term  reversing  a  special-term   order 

91  111.  167;  Krausez'.  Krause,  23  Wis.  vacating  an  assessment  without  order- 

354.  ing  a  rehearing,  is  a  final  appealable 

But  if   the  order  is  discretionary  it  order.  In  Matter  of  New  York  Protes- 

will  not  be  reversed   unless  the  dis-  tant,  etc..  School,  82  N.  Y.  606;  but 
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26.  Deciaions  on  Motions  for  Hew  Trial— ^.  Generally. — Where 
a  motion  for  a  new  trial  is  made  it  is  not  collateral,  but  directly 
connected  with  the  judgment.*  There  is  no  final  disposition  of 
the  case,  and  no  final  judgment  rendered  from  which  an  appeal 
can  be  taken  until  it  is  disposed  of.*     See  article  New  Trial. 

b.  Orders  Granting  New  Trial. — Generally  an  appeal 
cannot  be  taken  from  an  order  granting  or  refusing  a  new  trial 
where  made  upon  the  facts,  unless  given  expressly  by  statute  * 
Such  orders,  unless  by  statute,  are  only  reviewable  in  connec- 
tion with  and  upon  appeal  from  the  judgment  and  when  em- 
bodied in  the  judgment  roll.^ 


not  where  the  case  is  remitted  to 
special  term  for  mqdification  of  the 
assessment,  in  conformity  with  the 
principles  laid  down  by  the  general 
term.  In  the  Matter  of  Auchmuty,  79 
N.  Y.  622. 

A  judgment  against  an  elevated  rail- 
road for  damages  on  account  of  depre- 
ciation of  plaintiff's  property  caused  by 
its  maintenance  and  operation,  is  final 
and  appealable,  although  the  com- 
pany may  still  proceed  under  the  stat- 
ute to  appropriate  the  easement  in- 
volved to  their  use.  Sixth  Ave.  R. 
Co.  V.  Metropolitan  El.  R.  Co.,  56 
Hun  (N.  Y.)  182. 

Setting  Aside  Award.— A  decision  set- 
ting aside  part  of  a  report  of  viewers 
to  assess  damages  for  condemnation 
of  land  by  a  railroad  is  final  and  ap- 
pealable. Beale  v.  Pennsylvania  R. 
Co.,  86  Pa.  St.  509. 

1.  New  York,  etc.,  R.  Co.  v.  Doane, 
105  Ind.  92. 

8.  State  V,  Kansas  City  (Mo.,  1891), 
16  S.  W.  Rep.  415;  Lane  v.  Kings- 
berry,  II  Mo.  402;  Thomas  v,  Thomas, 
64  Mo.  353;  Givens  v.  Van  Studdiford, 
86  Mo.  149;  State  v.  Philips,  96  Mo. 
570;  Webster  v.  Spindler,  36  Mo.  App. 
355;  Colchen  v,  Ninde,  120  Ind.  88. 

3.  Alabama, — Ketchum  v,  Dennis,  41 
Ala.  183;  Lockhart  v.  Wyatt,  42  Ala. 
31;  Broyler  v,  Maddox,  43  Ala.  357; 
Bridges  v.  Miller,  3  Ala.  746. 

Connecticut, — Granger  v.  Bissell,  2 
Day  (Conn.)  36S;  Wallace  v.  Middle- 
brook,  28  Conn.  464. 

District  of  Columbia, — Johnston  v, 
Johnston  (D.  C),  19  Wash.  L.  Rep.  85. 

Georgia, '^EvsLtiS  v.  Adams,  12  Ga.  44. 

Illinois, — Reedy  El.  Mfg.  Co.  v.  Pit- 
vowsky,  35  111.  App.  364. 

Louisiana, — State  v.  Cole,  39  La. 
Ann.  938;  Brooks  v,  Weyman,  3  Martin 
(La.)  11;  Walton  v,  Louisiana  M.  &  F. 
Ins.  Co.,  2  Rob.  (La.)  562. 


Maryland, — Zitzer  v,  Jones,  48  Md. 
116. 

Michigan,  —  Peaslee  v.  Collier,  83 
Mich.  549. 

Minnesota, — Little  v,  Leighton,  46 
Minn.  201. 

Missouri. — Emmerson  v,  Harriet, 
II  Mo.  413;  Byers  v,  Butterfield,  33 
Mo.  376;  McDonough  v,  Nicholson, 
46  Mo.  35;  Martin  v.  Hays,  5  Mo. 
62;    Richmond   v,   Wardlaw,   36  Mo. 

313. 

New  York, — Baldwin's  Bank  v,  But- 
ler, 133  N.  Y.  564;  People  v.  Trezza, 
128  N.  Y.  529;  Smith  v,  Pryor  (C.  PL), 
9  N.  Y.  Supp.  636;  Williams  v,  Dela- 
ware, etc.,  R.  Co.  (Ct.  App.),  37  N.  Y. 
St.  Rep.  143. 

Ohio, — Hauff  v,  Cincinnati,  etc.,  R. 
Co..  5  Ohio  Cir.  Ct.  Rep.  470. 

Pennsylvania,  —  Hambleton  v.  Yo- 
cum,  108  Pa.  St.  304;  McClain  v. 
Com.,  no  Pa.  St.  263;  Gray  v.  Com., 
loi  Pa.  St.  384;  McGinnis  v.  Com.,  102 
Pa.  St.  66;  Thompson  v,  Barkley,  27 
Pa.  St.  263;  Howser  v.  Com.,  51  Pa. 
St.  332. 

South  Carolina, — State  v,  Davenport, 
38  S.  Car.  348;  Sams  v.  Hoover,  33  S. 
Car.  401. 

Texas.  —  Sanger  v,  Henderson,  85 
Tex.  404. 

United  States, — Laber  v.  Cooper,  7 
Wall.  (U.  S.)  565;  Pittsburgh,  etc.,  R. 
Co.  V,  Heck,  102  U.  S.  120;  Ayers  v, 
Watson,  137  U.  S.  584:  Lewisburg 
Bank  v,  Sheffey,  140  U.  S.  445:  Smith 
V,  Sun  Printing,  etc.,  Assoc,  55  Fed. 
Rep.  240;  McClellan  v,  Pyeatt,  50  Fed. 
Rep.  686;  Alexandria  v.  Stabler,  50 
Fed.  Rep.  689. 

For  a  full  discussion  of  this  subject 
see  article  New  Trial. 

4.  People  V,  Trezza,  128  N.  Y.  529; 
Baldwin's  Bank  v.  Buster,  133  N.  Y. 
564;  Folger  V.  Fitzhugh,  41  N.  Y.  228; 
Campbell    v.    Page,    50   N.    Y.   658; 
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Wli«n  AUowtd  by  Stetftto. — Where  a  separate  appeal  is  allowable 
from  an  order  granting  or  refusing  a  new  trial  it  will  not  be  dis- 
missed because  an  appeal  is  also  pending  from  the  judgment,^  or 
because  a  prior  motion  was  made  and  denied  for  a  new  trial  be* 
fore  entry  of  judgment.* 

Standard  Oil  Co.  v.  Amazon  Ins.  Co.,  record  otust  show  that  an  order  of  a 

79  N.  Y.  507.  general  term  reversing  an  order  deny* 

A  party  who  desires  to  review  an  iag  a  new  trial  was  granted  on  ques- 

order  granting  a  new  trial  should  ex-  lions  of  law  alone,  Courtney  v.  Baker, 

cept  thereto  and  appeal  from  the  final  60  N.  Y.  1;  Mackay  v,  Lewis,  73  N. 

judgment.      Smith,    etc.,'  Implement  Y.  38a;  Snebley  v.  Conner,  78  N.  Y. 

Co.  V.  Wheeler,  27  Mo.  App.  16.  ai8:  Wbitson  v.  David,  81  K.  Y.  645; 

Under  Code  Froeadure. — Wliereanap-  Samuels  v.  Evening  Mail  Assoc,  17 

pellant  desires  to  bring  up  for  review  Alb.  L.  J.  X15;  and  where  it  appears 

an  order  denying  a  new  trial  made  that  the  general  term  directed  a  new 

after  entry  of  judgment,  he  must  take  trial  on  questions  of  law  the  order  is 

a  separate  appeal  therefrom,  Hymes  not  appealable,  unless  it  appears  that 

V.  Van  Cleef  (Supreme  Ct.),  15  N.  Y.  the  facts  were  passed  upon  unfavora- 

Supp.  341;  where  made  before  entry  bly   to    the    appellant,    Williams    v. 

it  may  be  specified  in  the  notice  of  ap-  Delaware*  etc.»  R«  Co.,  127  N.  Y,  644; 

peal  from  the  final  judgment,  Hymes  Harris   v,    Burdett,    73    N.    Y.    136; 

V.  Van  Cleef  (Supreme  Ct),  15  N.  Y.  Snebley    v,    Connor,   78    N.   Y.    218; 

Supp.  341;  Brumfield  v.  Hill  (Supreme  Kennicutt  v,  Parmalee.  109  N.  Y.  650. 

Ct.),  8  N.  Y.  Supp.  143.  So  an  order  of    the  general  terna 

1.  Humphreys  v.  Havens,  9  Minn,  of    the   Supreme   Court,  affirming    a 

318.  speciaUterm  order  denying  a  motion 

8.  Schuck  V,  Hagar,  24  Minn.  339.  for    new    trial  for  misconduct  of    a 

Vaoatiag  Orders.--^ An  order  denying  juryman,  is  not  appealable.     Gale  v, 

a  motion  to  vacate  an  order  sustain-  New  York  Cent.,  etc.,  R.  Co.,  76  N.  Y. 

ing  a  demurrer  and  granting  a  new  594;  Gray  v.  Fisk,  53  N.  Y.  630:  Liv- 

trial,  or  refusing  to  set  aside  an  order  ermore  v,  Bainbridge,  56  N.    Y.   72; 

denying  a  new  trial,  is  not  appealable  William  v.  Montgomery,  60  N.  Y.  648. 

as  an  order  in  effect  denying  a  new  Judgment  ^^j^/m//.— -Where  the  facts 

trial.     Dodge  v.  Bell,  37  Minn.  382.  are  before  the  general  term  and   it 

Little  V,  Leighton,  46  Minn.  201.  reverses  the  judgment,  but  instead  of 

HswYorlD^C^»r/^/^//M/r.*-Where  granting  a  new  trial  directs  judgment 

an  order  of  the  general  term  of  the  Su-  absolute,  an  appeal  may  be  taken  ta 

preme  Court  granting  a  new  trial  in  the  Court  of  Appeals.     Goodwin  v. 

an  action  tried  before  a  jury,  and  pre-  Conklin,  85  N.  Y.  21. 

seating  a  conflict  of  evidence,  ma^  have  ^/i;^j0/.<^Where  the  Court  of  Ap* 

been  made  upon   the  facts,  it  is  un-  peals  reverses  a  case  and  sends  it  back 

appealable  to  the  Court  of  Appeals,  al«  for  a  new  trial  an  appeal   must  be 

though  the  record  does  not  state  that  taken  from  the  new  judgment  to  the 

it  was  so  made,  as  it  may  have  been  general  term,  and  not  to  the  Court  of 

made  in   the  exercise  of   discretion.  Appeals.     New  York,  etc.,  R.  Co.  v. 

Williams  r.  Delaware,  etc.,  R.  Co.,  Schuyler,  34  N.  Y.  30. 

127  N.  Y.  643;  Wright  V.   Hunter,  46  In  Cast  of  Excepiwns, — A  direct  ap- 

N.  Y.  409;  Sands  v.  Crooke»  46  K.  Y.  peal  to  the  Court  of  Appeals  may  be 

564;    Dickson  v.   Broadway,  etc.»   R.  taken    from    a  judgment  entered  at 

Co.,  47  N.  Y.  507;  Downing  v.  Kelly,  circuit  upon  an  order  of  the  general 

48  N.  Y.  433;  Courtney  v.  Baker,  60  term  denying  a  motion  for  a  new  trial, 

N.  Y.  i;  Wagner  v.  Long  Island  R.  made  on  case  and  exceptions,  upon 

Co.,  70  N.  Y.  614;  Wbitson  v.  David,  rendition  of  a  verdict  below,  and  sus- 

81   N.  Y.   645;   Bronk  v.  New  York,  pending  judgment  until  its  determi- 

etc,  R.  Co.,  95  N.  Y.  656;  Pharis  v.  nation.     Kelsey  v.  Sargent,  104  N.  Y. 

Gere,  107  N.  Y.  231;  Randall  9.  Raa*  663;  Caughey  v.  Smith,  47  N.  Y.  245, 

dall,  114  N.  Y.  499;  Harris  cr.  Burdett,  overruHng   Coleman  v.  Pleystead,  40 

73  N.  Y.  136;  Duane  v.  Northef  ti  R.  M.  Y.  341 ;  Van  Bergen  v.  Bradley,  36 

Co.  3  N.  Y.  545.  N.  Y.  316;  Potter  v.  Van  Vranken.  36 

The  Record.^lck  be  appealable,  the  N.  Y.  619. 
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Waiver  of  Xotion. — A  party  moving  for  a  new  trial  may,  after  the 
same  is  granted,  waive  his  motion  without  prejudice  to  his  right 
of  appeal  from  the  judgment,  if  one  be  thereafter  entered  in  the 
action.^ 

27.  Decisions  Affecting  Reference — a.  Generally. — Where  the 
case  falls  within  the  statutory  provisions,  allowing  a  reference  the 

Rroiewat  General  Term, — ^To  review  23  Hun  (N.  Y.)  249;  Schreyer  v.   Hol- 

at    general    term    questions    of    fact  borrow,  26  Hun  (N.  Y.)  466. 

arising  upon  a  trial  of   an  action  at  Where  a  party  appeals  to  the  Court 

law  by  jury,  a  motion  must  be  made  of  Appeals  from  a  general-term  order 

for  a  new   trial  at  circuit   upon  the  awarding  a  new  trial,  he  cannot  es- 

xoinutes,  or  at  special  term    upon  a  cape  the  obligation  of  stipulating  that 

case,  and  an  appeal  taken  from  an  judgment  al^olute  shall  be   entered 

order  thereupon,  as  well  as  from  the  against  him  if  unsuccessful,  by  ap- 

judgment,   if    one   has  been  entered  pealing  only  from  that  portion  of  the 

upon  the  verdict.     Pell  v.  Reinhart,  order  regulating  proceedings   in  the 

127  N.  Y.  385;  Wright  v.  Hunter,  46  new  trial.     Altman  v.   Hofcller,  137 

N.  Y.409.   An  order  reversing  an  order  N.  Y.  619. 

denying  a  new  trial,  and  granting  it,  is  City  Gmrt, — An  order  of  the  New 

not  appealable  to  the  Court  of   Ap-  York  City  Court  recusing  a  new  trial  is 

peals.     Peil   v.  Reinhart,   127   N,  Y.  not  appealable  to  the  New  York  Court 

385;  Wright  V,  Hunter,  46  N,  Y.  409;  of  Common  Pleas,  Carroll  v.  O'Shea, 

Fallon  If.  Brooklyn,  etc.,  R.  Co.,  56  a  Misc.  Rep.  (N.  Y.  C.  PI.)  437;  Pharo 

N.  Y.  652.  V,   Beadleston,   ai   N.  Y.  Supp.  989; 

From  Special  Term,-^Axx  appeal  may  Haines  v.    Thompson,    2  Misc.    Rep. 

be  taken  to  the  general  term  of  the  (N.  Y.  C.  PL)  385;  Wilmore  v.  Flack, 

Supreme   Court  from  a  special-term  96   N.   Y.    512;    Smith   v,   Pryor,    16 

order  granting  a  new  trial,  although  Daly    (N.    Y.)    169;    and    no    appeal 

it  does  not  state  the  grounds  upon  lies  to  the  general  term  of  the  New 

which    it     was    granted,    Pharis   v,  York  Court  of   Common  Pleas  from 

Gere,  107  N.  Y.  231;  Sullivan  v.  New-  an  order  of  the  general  term  of  the 

man  (Supreme  Ct.),  17  N.  Y.  Supp.  City  Court  granting  or  denying  a  new 

424;    and   an  appeal   may   be   enter-  trial  on  contested  facts,  Whitfield  v, 

tained    from    a    special -term    order  Broadway,  etc.,  R.  Co.  (C.  PI.),  10  N. 

granting  or  denying  a  new  trial  upon  Y.  Supp.  106. 

a   verdict,     whether    judgment    has  An   appeal   may  be  taken  directly 

been  entered  on  the  verdict  or  not,  from  an  order  of  the  general  term  of 

Voisin  V.  Commercial  Mut.  Ins.  Co.,  the  City  Court  granting  a  new  trial  on 

133  N.  Y.  lao.  questions  of  law  to  the  general  term 

An  appeal  lies  to  the  Court  of  Ap-  of  the  Court  of  Common  Pleas,  with- 

peals  from  that  part  of  an  order  .of  the  out  formal  entry  of  judgment.     Lezen- 

general  term  denying  a  new  trial  upon  sky  v.  Supreme  Lodge  (City  Ct.),   14 

appeal   from   an   interlocutory    judg-  N.  Y.  Supp.  138. 

inent  or  order  at  special  term;  but  no  1.  Gutwillig  v.  Stumes,  47  Wis.  434. 

appeal  can  be  taken  from  that  part  fttaUaneiit    on    Xotion.  —  An    order 

which  affirms  the  judgment  or  order,  striking  out  or  refusing  to  strike  out 

Wahl  r.  Barnum,  116  N.  Y.  87;  Kelsey  a  statement  made  on  motion  for  a  new 

V.  Sargent,  104  N.  Y.  663.  trial  is  interlocutory  and  unappeala- 

An  appeal  may  be   taken   from  an  ble,  Ketchum  v.  Crippen,  31  Cal.  36; 

order  denying  a  motion  for  new  trial,  Genella  v,  Relyea,  32  Cal.  159;  Pende- 

made  at  special  term  on  behalf  of  a  de-  gast  v.  Knox»  32  Cal.  73;  Quivey  9, 

cedent's  estate,  upon  a  case  and  ex-  Gambert,  32   Cal.   304;    or  directing 

ceptions,  after  the  confirmation  of  the  such  statement  to  be  settled,  Leffing- 

report  of    the  referee  to  whom   the  well  v,  Griffing,  29  Cal,  192. 

claim  was  referred  and  entry  of  judg*  Xotlon  to  Biuniis.-^An  order  deny- 

ment  thereon.     Eighmie  v.  Strong*  49  ing  a  motion  to  dismiss  a  motion  for  a 

Hun  (N.  Y.)  16;  Somerville  v.  Crook,  new  trial  is  not  appealable.     Griess  v. 

9  Hun  (N.  Y.)  664;  Young  v.  Cudely,  State  Invest.,  etc.,  Co.,  93  Cal.  411. 
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exercise  of  discretion  in  making  a  reference  is  not  appealable.* 
A  referee's  refusal  to  adjourn  a  hearing  is  unappealable,*  or  an  or- 
der denying  a  motion  to  recommit  a  cause  to  a  referee  to  make 
further  findings,®  or  granting  a  motion  to  vacate  an  order  of  ref* 
erence.*     See  article  REFERENCES. 

1.  Ronalds  v.  Mechanics'  Nat.  Bank,  thereon  is  not  appealable.     Chapman: 

37   N.   Y.  Super.   Ct.  208;    Walsh   v.  v.    Briggs  Iron  Co.,  6  Gray  (Mass.^ 

Darragh,    52    N.   Y.    590;    People   v.  330;  Hutchinson  v.  Tucker,  121  Mass. 

Hawes.  34  Barb.  (N.  Y.)  69;  McPar-  402. 

land  V.  Larkin  (111.,  1889),  21    N.  E.  Ezotptlont— ^i^r/i  Cbr^/tiM.— Allow* 

Rep.  565.  ing  exceptions  to  a  referee's  report  to 

To  Take  Aeeonnt. — Where  a  reference  be  filed  after  the  term  at  which  the  re^ 

is  made  to  take  an  account,  or  to  re-  port  is  made  is  discretionary  with  the- 

port  on  any  subject  necessary  to  en-  judge,   and   no  appeal  lies  from  his 

able  a  court  to  render  judgment   on  exercise  thereof.     McNeill  v.  Hodges, 

the  issues  of  a  cause,  the  order  of  ref-  105  N.  Car.  52;  Governor  v.  Lassiter, 

erence  is  unappealable.     Schnitzins  z^.  83  N.  Car.  38;  Long  v,  Logan,  86  N. 

Bailey  (N.  J.,   1889),  18  Atl.  Rep.  192;  Car.  535;  State  v.  Magnin,  85  N.  Car. 

Conant  v,  Riseborough,  30  111.  App.  114. 

498;  Blackwell  v.  McCaine,  105  N.  Car.  California. — But  where  the  order  of 

460;  Junck   V.    Hegeau,   12  La.   Ann.  reference  is  made  after  judgment,  for 

248;  kanawha  Lodge  v.  Swann,  37  W.  the  purpose  of  carrying  the  judgment: 

Va.  176.  already  ordered  into  effect,  it  is  ap- 

In  Equity. — So  an  order  sending  a  pealable  under   Code  Civ.  Pro.   Cal. 

cause  to  a  referee  is  not  appealable  as  Sharon  v,  Sharon,  79  Cal.  701.     And 

a  final  decree  where  it  does  not  settle  compare  %M)XiV9,Ti  v.  Latimer,  32  S.  Car. 

the  principles  of  the  cause,    Brandon  583,  to  the  same  effect, 

r.    Crouch,    11     Heisk.    (Tenn.)  605;  New  York, — An  order  making  a com- 

Luster  v.  Ball,  6  Baxt.  (Tenn.)  94;  nor  pulsory  reference  of  a  cause  is  ap- 

an  order  of  reference  to  take  proof  of  pealable  to  the  general  term  of  the 

claims  in  dissolving  an  insolvent  part-  Supreme  Court  as  involving  a  question 

nership,  Jones  v.  Trumbo,  29  S.  Car.  of  power  to  deprive  a  litigant  of  a. 

26;  nor  an  order  appointing  a  referee  trial  by  jury.  Townsendv.  Hendricks, 

to  take  the  account  of  an  executor  or  40  How.    Pr.   (N.  Y.  Ct.   App.)  143;. 

administrator,  Moffat  v.  Moffat,  3  How.  Thompson  v.  Seimer,  40  How.  Pr.  (N. 

Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  156;  nor  Y.  C.  PL)  246;  Ross  f.  Combes,  37  N. 

an  interlocutory  order  directing  a  clerk  Y.  Super.  Ct.  289;  Whitaker  v.  Des- 

to  take  and  state  an  account    made  fosse,  7  Bosw.  (N.  Y.)  678;  Smith  v. 

after  verdict   and    before    judgment.  Dodd,    3   E.    D.    Smith    (N.   Y )  348;. 

Blackwell  v,   McCaine,    105   N.   Car.  Turner  v,  Taylor,  2  Daly  (N.  Y.)  278; 

460.  Bryant  v,   Brennon,   7  How.  Pr.  (N. 

InterloeutoryBeeree. — A  decree  which  Y.  Supreme  Ct.)  359;  Hatch  v.  Wolf, 

orders      a     reference     to     ascertain  30  How.  Pr.  (N.  Y.  C.  PI.)  65;  Crami 

amounts,    without    adjudicating    the  v.   Bradford.  4  Abb.   Pr.  (N.  Y.  Sa> 

rights  of  parties  thereto,  is  not  final,  preme  Ct.)  193.     Overruling:  Dean  v. 

Garner  v,  Prewitt,  32  Ala.  19;  Garrard  Empire  St.  Mut.  Ins.  Co.,  9  How.  Pr. 

«/.  Webb,  4  Port.  (Ala.)  73;  Fitzpatrick  (N.    Y.    Supreme    Ct.)    69;    Gray    v, 

V,  Phillips,  41  Ark.  85.  Fox,  i  Code  Rep.  N.  S.(N.  Y.  Supreme 

2.  Carpenter   v.    Haynes,    i    Code  Ct.)  337;  Ubsdell  v.  Root,  i  Hilt.  (N. 

Rep.  N.  S.  (N.  Y.  Ct.  App.)  414.  Y.)  173;  Kennedy  «•.  Shilton,  i  Hilt. 

S.  Quincey  v.  Young,  53  N.  Y.  504;  (N.  Y.)  546. 

Hunt  V,  Chapman,  62  N.  Y.  333.  It  is  only  where  a  compulsory  ref- 

4.  Anonymous,  4  How.   Pr.  (N.  Y.  erence  does  not  involve  the  examina- 

Ct.  App.)  80.  tion  of  a  long  account  that  it  is  ap- 

Auditor'iBeport.-— An  auditor's  report  pealable    to     the    Court  of  Appeals, 

not  agreed  on  as  a  statement  of  facts  Welsh    v,    Darragh,    52    N.    Y.    590; 

is  no  part  of  the  record,  but  is  only  Kain  v,  Delano,  11  App.  Pr.  N.  S.  (N. 

prima-facie  evidence  for  the  consider-  Y.  Ct.  App.)  29. 

ation  of  the   court,  and  a  judgment  An  order  of  a  county  court  grant- 

T40 


lipaalahto  Jodgmtnts  A  P PEALS.  and  Ordart. 

b.  Confirmation. — No  appeal  will  lie  to  a  simple  confirma- 
tion of  a  referee's  report*  until  final  judgment  has  been  entered 
thereon.*  But  an  order  confirming  an  auditor's  report,  and 
directing  a  trustee  for  creditors  to  apply  the  proceeds  accordingly,* 
or  confirming  a  master's  report  respecting  claims  filed  under  an 
order  of  reference,*  is  final  and  appealable. 

lUiBg  Beport. — A  referee  cannot  appeal  from  an  order  directing 
him  to  file  his  report.* 

c.  Recommittal. — An  order  sustaining  an  exception  to  a 
referee's  report,  and  recommitting  the  cause  to  the  referee  for 
further  action,  is  interlocutory  and  unappealable.* 

ing  a  new  trial  on  account  of  the  mis-  plaintiff's  right  of  possession  of  prop« 

conduct  of  the  referee  is  appealable  erty  should  not  be  inquired  into,  and 

to  the  general  term  of  the  Supreme  directing  the  commissioner  to  allow 

Court.     Clark  v.  £ldred«  54  Hun  (N.  such  examination,  is  appealable.  Pride 

Y.)  6.  V.  Weyenberg,  83  Wis.  59. 

CommiHloiier  to  Take  Teitlmonj.~In  1.  People  v,  Kent,  58  How.  Pr.  (N. 

McLean  V.  Adams,  45  Hun  (N.  Y.)  189,  Y.  Supreme  Ct.)  409;   Bewick  v,  Al< 

it  was  held  that  a  party  is  entitled  as  pena  Harbor  Imp.  Co.,  39  Mich.  700; 

of  right  to  the  appointment  of  an  un-  Kingsbury  t/.  Kingsbury,  20 Mich.  212; 

biased    commissioner    to    take   testi-  Boycez^.  Wheeler,  133  Mass.  554;  Kille 

mony;  and  where  he  deems  the  right  v,  Reading  Iron  Works,.  134   Pa.    St. 

denied  him  he  may  procure  the  order  225. 

tobe  reviewed  on  appeal,  without  wait-  8.  People  v,  Kent,  58  How.  Pr.  (N. 

ing  for  the  return  of  the  deposition  Y.  Supreme  Ct.)  409;  Porter  v.  Bur- 

and  moving  to  suppress  it.  ton.  10  Heisk.  (Tenn.)  585:  Westfield 

CoBSOit  Eeteenoe.—The  refusal  of  a  v.  Westfield,  13  S.  Car.  484;  Kille  v, 
judge  to  pass  upon  the  report  of  a  Reading  Iron  Works,  134  Pa.  225;  De- 
referee  under  a  consent  reference,  and  mens  v.  Poyntz,  25  Fla.  654. 
his  order  striking  out  the  reference  Confirmation  and  Order  for  Judgment, 
without  consent  of  the  parties,  are  ap-  — The  confirmation  of  a  referee's  re> 
pealable  as  affecting  a  substantial  port  and  order  for  judgment  thereon 
right.  Stevenson  v.  Felton,  99  N.  are  not  final  where  the  court  does  not 
Car.  58.  pronounce    'judgment    on     the    facts 

In  Condemnation  Prooeedings. — An  or-  found  or  determine  the  particular  re- 

^er  of  the  Circuit  Court  of  the  United  lief  due  the  plaintiff.     Harris  v.  San 

States  appointing    commissioners    to  Francisco  Sugar  Refining  Co.,  41  Cal. 

assess  damages  for  land  taken  by  a  fed-  407. 

eral  corporation,   is   not   appealable.  3.  Pfeaff  v,  Jones,  50  Md.  269;  Way- 

Luxton  V.  North  River  Bridge  Co.,  147  man  v.  Jones,  4  Md.  Ch.  512;  Contee 

U.  S.  337;  Matter  of  Buffalo  (Super,  v.  Dawson,  2  Bland  (Md.)  264;  Love- 

Ct.),  17  N.  Y.  St.  Rep.  371;  Matter  of  joy  v,  Irelan,  19  Md.  56. 

New  York,  etc.,  R.  Co.,  102  N.  Y.  704;  4.  Burnham  v,  Lamar  Ins.  Co.,  79 

New  York,  etc.,  R.  Co.  v.  Lang,  33  111.   162,  citing  Derrick  v.  Lamar  Ins. 

Hun  (N.  Y.)  231;  Matter  of  Saratoga  Co.    (Sup.    Ct.    111.),    decided    Sept. 

Electric  R.  Co.,  58  Hun  (N.  Y.)  287.  term,  1874. 

Dower. — An  interlocutory  judgment  Order  of  Confirmation. — An  order  con- 
reassigning  dower  and  appointing  firming  a  commissioner's  report  that 
commissioners  to  admeasure  the  same  complainant  is  entitled  to  a  decree  for 
is  unappealable,  Macke  v.  Byrd,  109  a  certain  sum,  but  leaving  to  the  con- 
Mo.  487;  or  approving  a  report  of  sideration  of  the  court  whether  such 
commissioners  to  assign  dower,  where  decree  is  affected  by  pending  litigation, 
the  court  is  still  to  assess  damages,  is  unappealable.  Petrie  v.  Torrent, 
Ranneis  v,  Washington  University,  95  Mich.  439. 
96  Mo.  226.  5.  Trail  v,  Somerville,  22  Mo.  App. 

Baling  of  Commissionor. — An  order  308. 

denying  a  motion  with  costs  to  set  aside  6.  Wallace  v,  Douglas,  105  N.  Car. 

>the  ruling  of  a  court  commissioner  that  42;  Smith  v.   Thomason,   26  S.   Car. 
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rf.  Decisions  Affecting  Award.— The  mere  award  of  arbi- 
trators  will  not  support  an  appeal^  until  final  judgment  is 
entered  thereon  *  But  an  appeal  may  be  taken  from  an  order 
of  the  court  granting  or  refusing  a  motion  that  the  award  be 
entered  as  the  judgment  of  the  court,*  or  from  an  order  finally 
setting  aside  an  award  as  not  stating  a  cause  of  action.'*  Where 
the  award  is  set  aside  and  the  cause  referred  back  to  the  arbi- 
trators for  further  proceedings,  the  order  is  interlocutory  and 
unappealable.* 

S8.  Deeisiont  Affeoting  Subrogation.— A  decree  subrogating  a 
party  to  the  rights  and  remedies  of  another  is  final  and  appeal- 
able.* 

29.  Boeitioni  AflEecting  Sxicutioxii. — ^A  decision  granting  or  over- 
ruling a  motion  to  quash  an  execution  is  appealable  as  in  the 
nature  of  a  final  judgment  ;^  so  is  an  order  setting  aside  a  fieri 

607;  Lowndes  V.  Miller,  25  S.  Car.  itg;  mission  is  final  by  its  terms,  and  no 

McCrady  v.  Jones,  36  S.  Car.  136;  In  ri^ht  of  appeal  is  reserved,  an  appeal 

re  Post  (Supreme  Ct.),  19  N.  Y.  Sapp.  will  not  lie  to  review  an  award;  but 

18;  Hooper  v.  Hooper,  29  W.  Va.  276:  it  may  be  taken  from  an  order  striking 

Baker  c^.  Baker,  10  Cal.  527;  Johnston  off  such  an  award.    Wynn  v,  Bellas, 

V,  Dopkins,  6  Cal.  83.  34  Pa*  St.  164;  Orlady  v.  McNamara, 

As    an   order    recommitting    a  re-  9  Watts  (Pa.)  192. 

port  for  further  testimony,  Lowndes  S.  Skeels    v.    Chickering,    7    Met. 

z'.    Miller,   25  S.  Car.  119;  or  an  or-  (Mass.)  316;  Ward  r.  American  Bank, 

der 'of  a  surrogate  recommitting    a  7  Met.  (Mass.)  486;  Lewis  v.  England, 

cause   to  a   referee,   but  making  no  4   Binn.  (Pa.)  5;  Ebersoll  v.   Krug,  3 

final  disposition.  In  r^  Post  (Supreme  Binn.  (Pa.)  528;  Wilson  v.  Colwell,  3 

Ct.),  19  N.  Y.  Supp.  18;  or  a  judg-  Watts  (Pi.)  212;  Sicard  v.  Peterson, 

ment  which  sustains  a  report  in  part  3  S.  &  R.  (Pa.)  468;  Wynn  v,  Bellas, 

and   recommits  it   in   part.   McCrady  34  Pa.  St.  160. 

V.  Jones,  36  S.  Car.  136.  Final  DMraa.— A  decree  adopting  an 

Setting  Adds  Btpoit. — No  appeal  lies  award  of  arbitrators    is    appealable, 

from  an  order  or  decision  merely  set*  finally  disposing  of  the  controversy, 

ting  aside  the  report  of    a  referee.  Davis  v.  Crews,  1  Gran.  (Va.)  407. 

Thomas  v.  Smith,  i  Mont.  2X.  S.  Collins  v.  Louisville,  etc.,  R.  Co., 

Dlrsstiras  to  Segistor. — A  decree  di-  70  Ala.   533*.   Fairchild  v.  Doten,  42 

recting  a  register  as  to  how  he  shall  Cal.  125;  Muldron  v.  Norris,  2  Cal.  74. 

take  and  state  an  account  is  not  appeal-  4.  Orlady  v,   McNamara,   9  Watts 

able.     Jackson  County  v.  GuUatt,  84  (Pa.)  192. 

Ala.  248.  9.  Tacoma  R.,  etc.,  Co.   v.  Cum- 

1.  Collins  z'.  Louisville,  etc.,  R.  Co.,  mings,  5  Wash.  206. 

70  Ala.  533;  Crane  v.  Crane,  21  Gratt.  6.  Steele's  Appeal,  72  Pa.  St.   103; 

(Va.)  579.  Burns  v.  Huntingdon  Bank,  i  P.  &  W. 

Loaiilaiift. — No  appeal  lies  to  a  judg-  (Pa.)  395 ;  Croft  v.  Moore,  9  Watts  (Pa.) 

ment   entered  on   award   of  amicable  451;  Pott  v.  Nathans,  i  W.  &  S.  (Pa.) 

arbitrators,  under  art.  460,  C.  P.  La.,  155;  Springer  v.  Springer,  43  Pa.  St. 

Hopkins  r.  Louisiana  Western  R.  Co.,  518;  Klopp  v.  Lebanon  Bank,  46  Pa. 

33  La.   Ann.   1138;  or  to  a  judgment  St.  88;  Master's  Appeal,  56  Pa.  St.  76; 

refusing  to  homologate  an  award  and  Burns  v.   Huntingdon  Bank,  i  P.  & 

referring  it  back  to  arbitrators.  Bird  W.  (Pa,)  395;  Horton  v.  Miller,  44  Pa. 

V.  Laycock,  7  La.  Ann.  171;  or  homol-  St.  256;  Breitenbach  v.  Bush,  44  Pa. 

ogating  an  award  where  the  defend-  St.  313. 

ants  have  a  right  to  have  it  set  down  7.  Orr    v,    Haskell,    2    Mont.  350; 

for  trial   on    the   merits,   Roman    v,  Prampin  v.  Andry,  4  Martin(La.)  314; 

Forstall,  9  La.  Ann.  19.  Scott  v,  Allen,  i  Tex.  508:  Taney  v. 

Final   Submission.  —  In    Hughes  v,  Woodmansee,  23  W.  Va.  709;  Avery 

Peaslee,  50  Pa.  St.  257,  where  a  sub-  t'.    Babcock,   35    III.    175;    Braley  v, 
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facias  and  striking  out  a  judgment  of  condemnation  in  an  attach- 
ment case  ;*  or  vacating  an  execution  levied,  the  sale  thereunder, 
and  directing  an  a&as  execution  to  issue  ;*  or  an  order  made  at 
chambers  refusing  to  stay  execution,*  or  setting  aside  an  execu- 
tion and  perpetuadly  staying  its  enforcement  ;*  or  an  order  award- 
ing execution,'  or  denying  a  motion  that  execution  issue.*  See 
article  EXECUTIONS. 

Clarke,  i8  Ala.  436;  Hester  v.  Keith»  Bank's  Ap|>eal,  23  W.  N.  C.  (Pa.)  359; 

I  Ala.  316;  Lunsford  v*  Richardson,  5  Elders  v.  Johnston,  Peck  (Tenn.)  204. 

Ala.    618;    Gilman    v.   Contra  Costa  6.    Harger  v.   Washington   County 

County,  8  Cal.  s^;   Blum  v.  Brown-  Com'rs,    is    Pa.    St.   251;   Bunce    v. 

stone.  50  Cal.  293;  James  p.  Ray,  59  Wtghtman,  29  Pa,  St.  33s* 

Mo.  280.  6.    McGiaais  v.   McCarty,   15    Mo. 

Vnitad  States  Courts. — In  the  United  App.  595. 

States  courts  the  refusal  to  quash  a  As  a  denial  of  motion  for  leave  to 

writ  as  a  writ  of  execution  is  not  ap-  issue  execution  made  by  an  assignee 

pealable  as  a  final  judgment.     Loeber  of  a  judgmeat.     Betts  v.  6arr»  26  N. 

».  Schroeder,  149  U.  S.  585 ;  Boyle  v,  Y.  383. 

Zacharie,  6  Pet.  (U.  SO  635;  McCargo  Leave  to  Issue  after  Expiration  of  Btat- 

».  Chapman,  20   How.   (U.  S.)  555.  atcny  Period. — An  order  granting  leave 

Early  v.  Rogers,  i5  How.  (U.  S.)  599;  to  issue  an  execution,  after  expiration 

Amis  V.  Smith,  16  Pet.  (U.  S.)  303;  of  statutory  period  affects  a  substan- 

Evans  v.  Gee,  14  Pet.  (U.  S.)  i.  tial  right  and  is  appealable.     Entrop 

Sedsion  on  FnrtheomiAg  Bond. — ^Ap-  v.  Williams,  11  Minn.  381. 

peal  will  lie  to  reverse  the  judgment  But  in  Is^ew  York  an  order  granting 

of  a  court    overruling  a  motion    to  a  motion  for  leave  to  issue  execution 

quash  a  forthcoming  bond  so  as  to  or  a  writ  of  possession  of  land  after  a 

avoid  an  execution   Issued  thereon,  lapse  of  20  years  is  discretionary  and 

Lunsford  v.  Richardson,  5  Ala.  618.  unappealable  to  the  Court  of  A4>peals. 

Costs. — A  judgment  rendered  on  a  Van  Rensselaer  v.  Wright,  121  N.  Y. 

motion  to  quash  an  execution  for  costs  626. 

is  a  final  appealable  judgment.    James  Hew  York. — An  order  of  the  county 

9.  Ray,  59  Mo.  280.  court  granting  leave  to  issue  an  exe- 

1.  Groff  V,  Merchants*,  etc.,  Transp.  ctition  upon  a  judgment  recovered  in  a 

Co.,  18  Md.  369;  Green  v,  Hamilton,  justice*s  court  Is  not  appealable  to  the 

16  Md.  317;  Harris  v.  Wilmer,  5  Har.  general  term  of  the  Supreme  Court. 

k  J.  (Md.)  2;  Holllngsworth  t^.  Floyd,  Kincaid  v.  Richardson,  25  Hun  (N.  Y.) 

s  Har.  &  G.  (Md.)  87;  Pontius  r.  Nes-  237. 

bit.  40  Pa.  St.  309;  Feagley  v.  Norbeck,  Agitnst  One  Defnidant. — A  judgment 

127  Pa.  St.  238.  and  order  for  execution  against  one 

Or  a  decision  upon  a  motion  to  set  of  several  joint  debtors,  with  continu- 

aside  an  execution  whose  regularity  ance  of  the  cause  as  to  the  others,  is 

depends  upon  matters  of  fact  dehors  interlocutory  and  unappealable.   Mar- 

the  record.    Righter  v,  Rittenhouse,  3  tin  v.  Crow,  28  Tex.  613;  Owens  v. 

Rawle  (Pa.)  273;   Moyer  v.  German-  Mitchell,  33  Tex.  225. 

town    R.   Co.,  3  W.   &  S.   (Pa.)  91;  Vacation  of  Order. — An  order  deny- 

Slagel  V,  Murdock,  65  Mo.  522.  ing  a  motion  to  vacate  an  order  di- 

Vew  York. — ^An  order  refusing  to  set  recting  issue  of  execution  against  per- 

aside    an    execution    issued    without  son    and    property  is    unappealable, 

leave  after  five  years  is  unappealable  Jennings    v,    Bartels,  2  Wash.    Ter. 

to  the  Court  of  Appeals.     Genesee  306. 

Bank  v.  Spencer,  18  N.  Y.  150.  Order  to  Fay  Over  Honejs.^An  order 

8.  Hutchins  v.  Carver  County,   16  directing  a  sheriff  to  pay  over  certain 

Minn.  13;  Tillman  v.  Jackson,  i  Minn,  moneys  collected  on  execution  is  such 

183.  an  order  as  is  appealable  as  affecting 

S.  Clarke  v,  Gonu,  2  Mont.  538.  asubstantialright.Coykendall  v.  Way. 

4.  Bond  V.  Pacheco,  30  Cal.  530.  29  Minn.   163;  Wise  v.  Darby,  9  Mo. 

Or  granting  an  indefinite  stay.    Pat-  132;  Slagelv.  Murdock,  65  Mo.  522;  or 

terson  v.   Patterson,   27    Pa.   St.  40;  dismissing  a  motion  to  compel  entry 
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30.  Deciiloni  in  Sapplementary  Prooeedinpk — An  order  dismissing 
proceedings  supplementary  to  execution  affects  a  substantial  right 
and  is  appealable  ;^  and  so  is  an  order  denying  a  motion  to  vacate 
such  proceedings,'  or  granting  a  motion  to  vacate  an  order  for 
the  examination  of  a  third  party.'  But,  ordinarily,  orders  made 
in  the  course  of  supplementary  proceedings  are  not  appealable,  as 
orders  directing  the  application  of  property  and  money  to  a 
judgment,*  or  compelling,  or  refusing  to  compel,  the  judgment 
debtor  to  answer  questions  asked  in  the  course  of  the  examina* 
tion.'    See  article  SUPPLEMENTARY  Proceedings. 

31.  Deciiloni  in  Actions  of  Partition. — A  judgment  or  decree  in 
partition  which  fixes  the  respective  rights  of  the  litigants  to  the 
property,  and  appoints  commissioners  or  referees  to  divide  it, 
pursuant  to  the  decision,  is  generally  held  interlocutory  and  unap- 
pealable until  a  final  judgment  is  entered  on  confirmation  of 
commissioner's  report.*    An  order  appointing  commissioners  to 


of  satisfaction  of  a  judgment,  Ives  v. 
Phelps,  i6  Minn.  451. 

Improridsnt  Issnanoe. — An  appeal 
will  lie  from  the  improvident  issuance 
of  a  statutory  execution.  Hanover, 
etc.,  Turnpike  Co.  v,  Craighead,  5  Pa. 
St.  470. 

1.  O'Neil  V.  Martin,  i  E.  D.  Smith 

<N.  Y.)404. 

2.  Robens   v.  Sweet,  48  Hun  (N.  Y.) 

436. 

5.  Schenck  v.  Irwin,  60  Hun  (N.  Y.) 
361. 

In  New  York  an  appeal  from  a  de- 
termination in  supplementary  proceed- 
ings lies  only  to  the  general  term  of 
the  district  in  which  the  judgment  roll 
was  filed.  Mallory  v.  Gulick,  15  Abb. 
Pr.  (N.  Y.  Supreme  Cl.),  307,  note. 

4.  Joyce  v.  Holbrook,  7  Abb.  Pr. 
(N.  Y.  C.  PI.)  338. 

Uinnesota. — In  Minnesota,  however, 
it  is  held  that  an  order  made  in  sup- 
plementary proceedings,  directing  that 
money  be  paid  over,  is  appealable  as 
affecting  a  substantial  right.  Chris- 
tensen  v,  Tostevin,  51  Minn.  230. 

6.  Carter  v.  Clarke,  7  Robt.  (N.  Y.) 
490;  Milliken  v,  Thompson,  12  Civ. 
Pro.  Rep.  (N.  Y.  Super.  Ct.)  168. 

Now  York. — An  order  of  a  county 
judge  vacating  an  order  for  the  exami- 
nation of  a  third  party  in  supplement- 
ary proceedings,  is  appealable  to  the 
general  term  of  the  Supreme  Court, 
under  §  2433,  sub.  2,  Code  Civ.  Pro. 
Schenck  v.  Irwin  (Supreme  Ct.),  15  N. 
Y.  Supp.  55. 

Under  the  New  York  Code  Civ. 
Pro.,  g  2433,   an    appeal    cannot   be 


taken  directly  from  an  original  order 
made  by  a  judge  out  of  court  in  pro- 
ceedings supplementary  to  execution. 
A  motion  must  be  made  either  to  the 
judge  or  court  to  vacate  the  order, 
and  an  appeal  may  be  taken  from  a 
determination  thereon.  Palem  v. 
Bushnell,  68  Hun  (N.  Y.)  554;  Mos- 
chell  V,  Boor,  66  Hun  (N.  Y.)  557. 

Xontana. — An  order  denying  a  mo- 
tion to  set  aside  an  order  for  the  ex- 
amination of  a  judgment  debtor  upon 
proceedings  supplementary  to  execu- 
tion, is  appealable  in  Montana.  Bar- 
ber V.  Briscoe.  9  Mont.  341:  Sperling 
V,  Calfee,  7Mont.  514;  Robens  v.  Sweet, 
48  Hun(N.  Y.)436. 

Defaetive  Service. — An  order  overrul- 
ing a  motion  to  dismiss  supplementary 
proceedings,  on  the  ground  of  defec- 
tive service  of  the  order  therefor,  is 
nonappealable.  Turner  v,  Holden,  109 
N.  Car.  182. 

6.  Peck  V,  Vandenberg,  30  Cal.  11; 
Watson  V.  Sutro.  77  Cal.  609;  Kower  v. 
Gluck,  33  Cal.  401;  Peck  v.  Curtis.  31 
Cal.  207;  Buller  v.  Linzee,  100  Mo.  95; 
Gudgell  V,  Mead,  8  Mo.  54;  McMurty 
V.  Glascock,  20  Mo.  432;  Stephens  7*. 
Hume,  25  Mo.  349;  Ivory  v,  Delore,  26 
Mo.  505:  Papin  v,  Blumenthal,  41  Mo- 
440;  State  V.  Sutterfield,  54  Mo.  394; 
Strickler  v.  Tracy,  66  Mo.  466;  Rhorer 
V.  Brockhage,  15  Mo.  App.  16;  Turpin 
V,  Turpin,  88  Mo.  337;  Tilton  v.  Vail. 
117  N.  Y.  520;  Beebe  r.  Griffing,  6  N. 
Y.  465;  Putnam  v.  Lewis,  i  Fla.  507. 

Pennijlvania. — An  order  awarding 
an  inquest  of  partition  is  interlocutory; 
the  decree  to  be  made  on  the  report  of 
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divide  the  property,*  or  ordering  that  it  be  sold  and  converted 
into  cash,  is  interlocutory  and  unappealable.*  See  article  Par- 
tition. 

32.  Approval  of  Official  Bonds. — A  determination  by  an  official 
or  court  that  a  bond,  given  pursuant  to  law,  is  adequate  in  amount 

and  securities  satisfactory,  lies  in  discretion  and  is  unappealable.' 

the  inquest  is  final.  Gesell's  Appeal,  84  8.  Buller    v.    Linzee,   100    Mo.   96; 

Pa.  St.  238;  Christy's  Appeal,  no  Pa.  Parkinson  v.  Caplinger,  65  Mo.  290; 

541;  Wistar's  Appeal,  115  Pa.  St.  241.  Murray  v.  Yates,  73  Mo.   13;   Turpin 

A  decision  of  the  Court  of  Common  v,  Turpin,  88    Mo.  337;   Harbison  v. 

Pleas  in  an  action  of  partition  is  not  Sandford,    90    Mo.    477;    St.    Joseph 

appealable.       Laird     v.    Walkinshaw  Terminal  R.  Co.  v.  Hannibal,  etc.,  R. 

(Pa.,  1888),  15  Atl.  Rep.  898.  Co.,  94  Mo.  542;  Holloway  v.  Hollo- 

Horth  Carolhia. — ^An  order  sending  a  way,  97  Mo.  628,  overruling  Durham 
cause  back  to  the  clerk,  for  the  ap-  v.  Darby,  34  Mo.  447. 
pointment  of  additional  omitted  com-  Determining  Bhans. — ^An  order  made 
missioners  to  make  partition,  is  ap-  in  partition  proceeding,  deciding  the 
pealable,  although  the  first  partition  amount  to  be  paid  the  respective  par- 
be  correct.  Skinner  v.  Carter,  108  N.  ties  out  of  the  proceeds  of  the  sale,  is 
Car.  106.  an  appealable  final  order.     Fredericks 

Deooree  Setting  Aside  Partition. — A  de-  v.  Davis,  6  Mont.  457. 

cree  setting  aside  a  former  partition,  Indiana. — In  Indiana  it  is  held  that 

ordering  a  new  partition,  and  appoint-  a  decree  in  partition  for  sale  of  land, 

ing  commissioners  to  divide  the  land  after   it    has   been    ascertained    that 

anew,  and  making  a  reference  to  take  it  cannot  be  properly  divided,  is  ap- 

an  account  of  rents  and  profits,  is  final,  pealable.     Fleenor  v.  Driskill,  97  Ind. 

Allison  V.  Drake,  145  111.  500.  27. 

Contra. — In  some  states  a  judgment  South  Carolina. — An  appeal  will  lie 

or  decree  finding  the  party  entitled  to  in  South  Carolina  from  an  interlocu- 

partition,   declaring    the    portion    of  tory  order  in  partition  issues  and  send- 

each,  and  ordering  such  portions  to  be  ing  them  to  a  jury.    Capell  v.  Moses, 

set  apart,  is  held  a  final  appealable  de-  36  S.  Car.  559. 

cision,    as    in    Ohio.      McRoberts  v.  8.  Pemberton  v.   Erwin,    5   La.  22; 

Lockwood,  49  Ohib  St.  374;  Reeves  v.  Bynum  v,  Burke  County,  loi  N.  Car. 

Skenett,  13  Ohio  St.  574.  412:  Marsh  v,  Cohen,  68  N.   Car.  283; 

Iowa. — Williams  v.  Wells,  62  Iowa  Sternberger  v.  Hawley,  85  N.  Car.  141; 

747.  Twelfth  St.   Market  Co.  v.   Philadel- 

TVxoj. — Cannon  v:  Hemphill,  7 Tex.  phia,  etc.,  R.  Co.,   142   Pa.   St.    580; 

184;  McFarland  v.  Hall,  17  Tex.  676.  Slocum's  Appeal,  12  W.  N.  C.  (Pa.)  84; 

Indiana. — Jackson  v.   Myers,    120  Getz   v.    Railroad   Co.,   40  Leg.    Int. 

Ind.  505.  (Pa.)  336;  Stoever  v.  Immell,  i  Watts 

Subsequent  Orders. — Subsequent  or-  (Pa.)  258;  Erie  County's  Appeal  (Pa., 

ders  or  decrees — as  confirming  or  set-  1888),  14  Atl.  Rep.  44. 

ting  aside  the  proceedings  of  the  com-  Appeal  from  Clerk's  Decision. — The  de- 

missioners,  or  to  make  partition — ^are  cision  of  a  court  or   judge  on  appeal 

in  this  class  of  decisions  held  supple-  from  a  clerk's  decision  on  the  suffi- 

mentary  in  character  to  effectuate  the  ciency  of  an  undertaking  to  secure  an 

final  decree,  and  unappealable.     Mc-  injunction  is  not  appealable,  since  it 

Roberts  v.  Lockwood,  49  Ohio  St.  374;  does    not    affect  a  substantial   right. 

Reeves  v.  Skenett,  13  Ohio  St.  574;  Bynumv.Burke  County, loi  N.Car.412. 

Williams  v.  Wells,  62  Iowa  747.  Appeal    Bonds.  —  In     Demarest    v. 

1.  Jackson  v.  Myers,  120  Ind.  505;  Beirne,  36  La.  Ann.  751,  it  was  held 

Rennick     v.    Chandler,   59   Ind.  354;  that  an  order  of  a  judge  increasing  the 

Kern  v.  Maginniss,  41  Ind.  398;  Grif-  amount  required  to  be  furnished  by  an 

fin  V.   Griffin,  10    Ind.  170;  Wood   v.  appeal  bond  was  appealable.     As  to 

Wilkinson,  13  Ind.  352;  Davis  v.  Davis,  approval  of  appeal  bonds  and  review 

36  Ind.  160;  Clester  v.  Gibson,  15  Ind.  of  exceptions  as  to  amount  and  sure- 

10;  Cook  if.  Knickerbocker,  11   Ind.  ties,  see  article  Appeal  Bonds,  Vol.  I, 

230;  Hunter  v.  Miller,  11  Ind.  356.  p.  loio. 
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S8.  Appeals  in  Crimiiial  CMef^-<;.  At  Common  Law. — ^At  com- 
mon law  no  writ  of  error  could  be  sued  out  on  behalf  of  the 

prosecution  from  a  judgment  of  acquittal  for  the  defendant  in  a 
criminal  case.^ 

b.  Under  Modern  Practice. — Under  modern  procedure 
the  same  rule  obtains,  and  no  appeal  can  be  prosecuted  in  like 
cases  on  behalf  of  the  state,  except  as  expressly  provided  by 
statute.* 

• 

RMOgnittBOt. — ^A  judgment  refusing  chel,  99  Mo.  475;  Parish  v,  Donatien, 

to  remit  or  moderate  forfeited  recog-  42  La.  Ann.  841;  People  v.  Dill,  2  111. 

nizances  is  not  appealable.     KneezeVs  257;  Com.  v*  Harrison,  2  Va.  Cas.  302; 

Appeal*  135  Pa.  St.  530;  Com.  ».  Ob-  State  r.  Reynolds,  2  Hayw.  (Tenn.) 

lender,  135  Pa.  St.  536.  no;  Tyler  v.  State,  63  Vt.  300;   State 

Loaliiana. — A  review  by  a  trial  iudge  v.  Hamilton,  106  N.  Car.  660:  Carter  v. 

of  a  decision  of  an  officer  refusing  to  State,  4  Tex.  App.  165;  Com.  v,  Cum- 

accept  sureties  on  an  official  bond  is  mings,  3  Cush.  (Mass.)  212;  People  v. 

conclusive  and  unappealable  by  Rev,  Corning,  2   N.  Y.   9;    Reg.   v.   Tyler 

Stat.  La.  352;  State  v.  Le  Bourgeois  (1891),  2  Q.  B.  588:  State  v.  Simmons. 

(La.,  1893),  12  So.  Rep.  360.  49  Ohio  St.  307;  Com.  v.  Dobbins,  9 

1.  People  V.  Corning,   2   N.   Y.   9;  Bush  (Xy.)i;  People  ».  Swift,  59 Mich. 

People  V.  Dill,   2  111.  ^257;    Com.   ».  541;   State  v,  Heatherly,  4  Mo.  478; 

Harrison,  2  Va.  Cas.   202;    State  v.  State  v.  Carroll,  7  Mo.  286;  State  v. 

Reynolds,  2  Hayw.  (Tenn.)  no.  Rowe,  22  Mo.  328;  State  v.  Burns,  18 

Xaryland. — The  only  reported  Ameri-  Fla.  185. 

can  cases  in  which  it  is  distinctly  held  Thus  the  state  cannot  appeal  from 

that  a  writ   of  error  will  lie  at   the  a  judgment  discharging  a  defendant 

instance  of  the  state,  without  express  in  a  criminal  prosecution  for  selling 

statutory  provision,  are  State  v,  Bu-  liquor.     State  v.  Phillips,  33  Kan.  100; 

chanan,  5   Har.  &    T.  (Md.)  327,  and  State    r.    Carmichael,    3    Kan.     102; 

State  V.  Graham,  i  Ark.  128.  Olatbe  v,  Adams,   1$   Kan.  391;  Os- 

Writ  of  Right. — At  common  law  the  wego  v.  Belt,  16  Kan.  480;   State  v. 

writ  of  error  in  a  criminal  case  was  Crosby,  17  Kan.  396. 

gran  table,  not  as  a  matter  of  right.  Consent  of  Proieention. — As  consent 

but  by  grace  of  the  crown.     Rex  v.  of  parties  cannot  confer  jurisdiction, 

Wilkes,  4  Burr.  2527;  People  v.  Com-  the  agreement  of  a  prosecuting  attor- 

ing,  2  N.  Y.  9.  ney  cannot  confer  the  right  of  ap- 

.Under  common-law  practice  in  the  peal  from  an  interlocutory  judgment 

United  States  a  writ  of  error  lies  at  against    the  defendant  on  demurrer 

the  instance  of  a  convicted  defendant,  to  a  plea.     Wingo  v.  State,  99  Ind. 

both   in  cases  of   felonv  and  misde-  343. 

meanor,  as  a  matter  of  right.     Ander-  Extent  of  Rule. — So  neither  a  state, 

son  s'.  State,  5  Har.  &  J.  (Md.)  174;  nor  any  political  subdivision  of  a  state. 

State  V,  Buchanan,  5  Har.  &  J.  (Md.)  nor  any  officer  of  either  of  them,  can 

3I7«  prosecute  a  writ  of  error  to  a  judg- 

t.  U.  S.  V.  Sanges,  144  U.  S.  310;  ment  discharging  a  prisoner  from  con- 
State  V.  Smith,  49  Kan.  358;  State  v.  finement  unless  a  statute  so  provides. 
Moon,  45  Kan.  145;  North  Manches-  Gagnei  v,  Reese,  20  Fla.  438. 
ter  V.  Oustal.  132  Ind.  8;  Bingham  v.  Oosts. — ^The  state  cannot  appeal  from 
Marion  County,  55  Ind.  113;  Cunning-  a  judgment  that  a  prosecution  is  friv- 
hara  V.  Berry,  17  Oregon  622;  Barton  olous  or  malicious,  and  ordering  the 
V.  La  Grande,  17  Oregon  577;  State  V.  prosecutor  to  pav  costs.  State  «• 
Jones,  7  Ga.  422;  State  v,  Lavinia,  2$  Hamilton,  106  N.  £ar.  660;  People  v* 
Ga.  311;  State  v.  Heisserer,  83  Mo.  Carr,  54  Hun  (N.  Y.)  443;  People 
692:  State  V,  Rlsley,  72  Mo.  609;  State  v.  Norton,  33  Hun  (N.  Y.)  277. 
V,  Haller,  23  Mo.  App.  460;  State  r.  i^iii  Tarn  Action. — No  appeal  can  be 
Boyle,  I  Mo.  App.  18;  State  r.  Brueg-  prosecuted  from  a  judgment  for  the 
gestadt,  7  Mo.  App.  516;  State  v.  Bol-  defendant  in  a  qui  tarn  action.  Colt 
linger,  69  Mo.  577;  St.  Louis  v.  Mar-  v.  Geer,  Kirby  (Conn.)  269. 
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Wbffw  an  Apfml  JUj  te  Taktn. — Decisions  adverse  to  the  state  in 

Apptal  Bonds. — Scire  facias  csls^s  on  Kentnoky. — In  Kentucky  the    com- 

appearance  bonds  and  recognizances  monwealtb  may  take  an  appeal  from 

are  criminal  cases,  within  the  reg^nla-  judgment  of  acquittal  in  felony  cases, 

tlon  of  statutes  restricting  the  right  Com.  v,  Bruce,  79  Ky.  560;  Com.  v, 

of  appeal.     State  v.  Morgan,  4  Tex.  Cain,  14  Bush  (Ky.)  525;  Rutherford 

App.  33.  V,  Com.,  78  Ky.  639;  but  the  judg- 

Warrant. — No  appeal  will  lie  from  ment  cannot  be  reversed  in  such  ap- 

the  refusal  of  a  judge  to  issue  a  war-  peal.  Com.  v.  Bmce,  79  Ky.  560;  Com. 

rant  on  a  complaint  charging  a  crim-  v.  Cain,  14  Bush  (Ky.)  525. 

inal  offense.     State  v.   Forbriger,   34  The  proceedings  will  be  reviewed 

Kan.  I.  only  to   secure  correctness  and   uni- 

GontMapt. — ^Where  a   proceeding   to  formity  in  the  action  of  the  court  be- 

punish   for  contempt   is  criminal  no  low.  Com.  v.  Bruce,  79  Ky.  560;  Com. 

appeal  will  lie  from  a  determination  v.  Cain,  14  Bush  (Ky.)  525. 

therein   except  by  statute.     Tyler  v.  The   state   may  appeal,  under  Ky. 

Connolly,    65    Cal.    28;    Huerstal    v,  Crim.  Code,  §§335,  337,  from  a  casein 

Muir,  62  Cal.  479;   Aram  v,  Shallen-  which  the  jury  disagree  and  no  final 

berger,  42  Cal.  275;  Ex p,  Crittenden,  disposition   is  made.      Com.   v,   Mat- 

63  Cal.  534;  New  Orleans  v.  New  York  thews,  89  Ky.  287. 

Mail  Steamship  Co.,  20  Wall.  (U.   S.)  Conneeticat.-— Under  Gen.  Stat.  §1637 

392.  of  Connecticut  an  appeal  may  be  taken 

Habeaa  Corpus  Prooaedlags. — ^Accord-  by  the  state  from  the  rulings  and  de- 
ingly  no  writ  of  error  or  appeal  will,  cisions  of  the  Superior  Court  on  all 
except  by  statute,  lie  on  behalf  of  the  questions  of  law  arising  on  the  trial 
state  to  review  the  discharge,  in  ha-  of  criminal  cases.  The  right  of  ap-* 
beas  corpus  proceedings,  of  a  prisoner  peal  so  given  is  not  limited  to  errors 
held  for  a  criminal  offense.  People  v,  committed  during  the  trial,  in  the  strict 
Conant,  59  Mich.  565;  People  v.  Fair-  sense  of  that  term,  but  extends  to 
man,  59  Mich.  568;  In  re  Perkins,  2  errors  committed  in  earlier  proceed- 
Cal.  424;  Exjf,  Ellis,  it  Cal.  222;  In  ings  which  could  in  ordinary  cases  be 
re  Ring,  28  dal.  247;  Yates  v.  People,  reviewed  by  writ  of  error.  State  v. 
6  Johns.  (N.  Y.)429;  People  zr.  Brady,  Clcrkin,  58  Conn.  98;  Schlesinger  v, 
56  N.  Y.  182;  Mercc^n  v.  People,  25  Chapman,  52  Conn.  272;  Brewster  tr. 
Wend.  (N.  Y.)  64;  Hammond  v.  Peo-  Cowen,  55  Conn.  152. 
pie,  32  111.  446;  Ex  p.  Thompson,  93  Indiana. — In  Indiana  the  state  may 
111.  89:  Exp,  Jilz,  64  Mo.  205;  Howe  appeal  from  a  judgment  of  a  justice 
V.  State,  9  Mo.  690;  Exp.  Toney,  11  of  the  peace  in  bastardy  proceedings. 
Mo.  662;  Wade  v.  Judge,  5  Ala.  130;  under  the  general  statute  authorizing 
Bell  V.  State,  4  Gill  (Md.)  301;  Ex  f.  an  appeal  to  the  Circuit  Court  from 
Mitchell,  I  La.  Ann.  413;  Rex  v.  Wil-  the  judgment  of  any  justice.  Gal- 
son.  3  Ad.  &  El.  817,  30  E.  C.  L.  229;  vin  v.  State,  56  Ind.  51;  Reed  v. 
Busheirs  Case,  Freeman  i;  Burdett  State,  66  Ind.  70;  Morris  v.  State, 
V.  Abbott,  14  East  1811;  Rex  v.  By-  1x5  Ind.  282;  McCoy  v.  State,  121 
thell,  12  Mod.  75;    Rex   v.  Layer,   8  Ind.  160. 

Mod.   87;     Pender  v,   Herle,   3   Bro.  Arkansas. — In  Arkansas  the  prose- 

Pari.  Cas.  505;  Rex  v.  Suddis,  i  East  cuting  attorney  may  take  exception  on 

306.  the  trial  and  bring  error  on  bill  of 

Th>m  Jnstias  of  Biaot. — Statutes  al-  exceptions.     State  v,  Graham,  i  Ark. 

lowing  an  appeal  from  a  judgment  of  428. 

a  justice  of  the  peace  rendered  on  a  Abatesiant  by  Plea. — Where  a  statute 

default  do  not  extend  to  criminal  cases  allows  an  appeal  to  be  taken  from  a 

unless  expressly  included.     Tyler  v.  judgment  granting  a  motion  to  quash 

State,  63  Vt.  300.  an  indictment,  the  state  may  appeal 

A^psal  by  Oomplslaant.  —  Where    a  wh«re  it  is  abated  by  plea.     State  v. 

criminal  prosecution  is  dismissed  at  Manning,  14  Tex.  402. 

the  costs  of  the  complainant  because  llsw  Ycvk. — An  order  of  the  special 

the  prosecuting  attorney  declines  to  sessions  aflSrming  a  conviction  of  the 

file  an  information,  the  complainant  defendant  as  a  disorderly  person  by  a 

may  appeal  from  the  taxation  of  costs,  police    justice    is    appealable   to  the 

State  V.  Powell,  44  Mo.  App.  21.  Court  of  General  Sessions.    People  v, 
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proceedings  preliminaty  to  the  trial  are  ordinarily  appealable 
where  decisive  of  the  cause.* 

Demnrrtr. — So  the  State  may  appeal  from  a  decision  quashing  an 
indictment,*  or  sustaining  a  demurrer  thereto,*  where  final  judg- 
ment has  been  entered  thereon.* 

Arrtit  of  Jndgmtnt.— So  also  an  appeal  may  be  taken  from  a  final 
order  arresting  judgment.* 

Judgment  en  BpMUi  Verdict. — ^And  the  state  may  appeal  from  a 
judgment  of  not  guilty  entered  by  the  court  on  a  special  verdict 
of  the  jury  embodying  the  material  facts.* 

Order  after  Convietion. — ^An  order  discharging  a  prisoner  after  con- 
viction  is  appealable  by  the  state.'' 

Breaeh  of  Xuiieipal  Ordinaaee. — An  action  brought  on  behalf  of  a 
municipality  to  recover  a  penalty  for  breach  of  a  municipal  ordi- 
nance js  deemed  a  civil  action  in  form,*  and  from  a  judgment 

Vitan  (Gen*l  Sessions),  lo  N.  Y.  Supp.  When    not    Appealable.  —  But    not 

909.  where  one  count  only  of  the  indict- 

Ifew  Hampehire. — A  defendant  who  ment  is  quashed  and  one  good  count 

pleads  nolo  contendere  before  a  police  left,  as  it  is  an  interlocutory  decision, 

court  or  justice  of  the  peace  cannot  State  v,  Stegman,  90  Mo.  486;    nor 

appeal.     Philpot  v.  State,  65  N.  H.  where  the  motion  to  quash  or  the  de- 

250.  murrer  is  overruled.  Com.  v.  Hanley, 

1.  State  V.  Robinson,  37  La.  Ann.  121  Mass.  377;  Com.  v,  McCormack, 
675:  State  V.  Harris,  106  N.  Car.  682;  126  Mass.  258;  Farrell  v.  State,  7 
State  V.  Wade,  55  Md.  39;  Cowman  v.  Ind.  345;  Pigg  v.  State.  9  Ind.  363; 
State,  12  Md.  250;  Maguire  v.  State,  47  Woolley  v.  State,  8  Ind.  377. 

Md.  485;  State  v,  Hodges,  55  Md.  134;  HoUe  Prosequi. — An  appeal  does  not 

State  V,  Bollinger,  69  Mo.  577;  State  lie   from  an  order  allowing  a    nolle 

V,  Ashcraft,  95  Mo.  348;  Territory  v.  prosequi  to  be  entered  in  a  criminal 

Flowers,   2   Mont.   392;    Territory  v,  case,  and  a  new  indictment  in  accord- 

Ashby.   2    Mont.   89;    State  v,  Ellis,  ance  with  the  facts  to  be  preferred. 

12   La.  Ann.  390;    State  v,  Ross,   14  Willingham  v.  State,  14  Ala.  539. 

La.    Ann.   364;    State    v,   Taylor, '34  h.  Com.  z^.  Wallace,  114  Pa.  St.  405; 

La.  Ann.  978;   People  v.  Jordan,  65  State  v»  Burgdoerfer,  107  Mo.  i.     See 

Cal.  644.  article  Arrest  of  Judgment. 

2.  State  V,  Harris,  106  N.  Car.  682;  6.  On  the  ground  that  the  judgment 
State  V,  Wade,  55  Md.  39;  Cowman  r.  does  not  conform  to  the  special  ver- 
State,  12  Md.  250;  Maguire  v.  State,  47  diet.  State  v,  Ewing,  108  N.  Car.  755. 
Md.  485;  State  v.  Hodges,  55  Md.  134;  7.  State  v.  Atwater  (Neb.,  1892),  57 
State  V,  Bollinger,  69  Mo.  577;  State  N.  W.  Rep.  1073;  In  r^  Collier,  6  Ohio 
V,  Ashcraft,  95  Mo.  348;  Territory  v.  St.  55;  Holmes  v.  Jennison,  14  Pet. 
Flowers,  2    Mont.  392;    Territory  v.  (U.  S.)  540. 

Ashby,  2  Mont.  89.  Where  the   prisoner  is  discharged 

8.  State  V,  Robinson,  37  La.  Ann.  on    the    state's    admission    of    facts 

675;  State  V.  Ellis,  12  La.  Ann.  390;  pleaded  in  bar,  it  cannot  appeal.  State 

State  V.  Ross,  14  La.  Ann.  364;  State  v.  Smith,  49  Kan.  358. 

V.  Taylor,  34  La.  Ann.  978;  People  v.        Where  a  conviction  was  reversed  on 

Jordan,  65  Cal.  644.  appeal  and  remanded  for  a  new  trial, 

4.  State  V.  Love,  52  Mo.  106;  State  and  an  order  was  entered  discharging 

V,  Mullix,  53  Mo.  355;  State  v.  Mar-  the    prisoner — held^    that    an    appeal 

tindale,  52  Mo.  31;  State  v,  Brannon,  might  be  taken  therefrom  by  the  state. 

53  Mo.  244.  As  where  the  court,  instead  State  v,  Newkirk,  49  Mo.  472. 

of  rendering  judgment,  remands  the        8.  Knowles  v,  Wayne  City,  31  111. 

defendant  to  await  the  further  action  App.  475;  Hoyer  v.  Mascoutah,  59  111. 

of  the  grand  jury.    State  v,  Martin-  137;  Graubner  r.  Jacksonville,  50  111. 

dale,  52  Mo.  31.  87;  Partridge  v.  Snyder,  78  111.  519. 
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rendered  therein  either  party  may  appeal.* 

c.  Finality  of  Decisions. — The  general  principle  of  appellate 
procedure — that  final  decisions  only  are  appealable — obtains  in 
criminal  procedure,  whether  the  appeal  be  in  behalf  of  the  state  or 
the  accused.* 

Wliat  Oomtitatos  a  Final  Judgment. — In  criminal  cases  a  judgment  of 
conviction,  adjudging  the  defendant  guilty  of  an  offense  and  pass- 
ing sentence  upon  him,  is  the  final  judgment  from  which  an  ap- 
peal must  be  taken.* 

d.  Interlocutory  Decisions. — Orders  and  rulings  made  in 
the  progress  of  a  criminal  cause  are  not  appealable,  nor  can  they 
be  reviewed  before  final  judgment  has  been  entered.* 

Oentra. — In  Wisconsin  an  action  for  Labbaite  v.  State,  4  Tex.   App.  169; 

a  penalty  for  violating  a  city  ordinance  Pennington  v.  State,  11  Tex.  App.  281. 

is  held  quasi  criminal  and  unappeaU  Wliat  Judgment  is  Final. — A    judg- 

able.    Boscobel  v,  Bugbee,  41  Wis.  59;  ment  of  conviction  to  be  final  must 

Platte ville  v,  McKernan,  54  Wis.  487;  contain  the  facts  judicially  ascertained, 

or  from  a  judgment  in  a  bastardy  case,  together  with   the  manner  of  ascer- 

Scate  V.  Mushied,  12  Wis.  561 ;  State  v,  taining  them,  be  entered  of  record,  and 

Jager,  19  Wis.  236.  have  the  recorded  declaration  of  the 

1.  Knowles  v.  Wayne  City,  31  111.  court  pronouncing  the  legal  conse- 
App.  475;  Partridge  v,  Snyder,  78  111.  quences  of  the  facts  so  ascertained. 
519;  Webster  v.  People,  14  111.  365;  Mayfield  v.  State,  40  Tex.  290;  An- 
Durango  v,  Reinsberg  (Colo.,  1891),  schincks  v. State,  43  Tex.  587. 

26  Pac.  Rep.  820.  It  must  show  that  the  accused  was> 

Unless  the  o£fense  is  punishable  by  condemned    to  be    punished,   as   de* 

the  general  criminal  law  of  the  state,  termined   by  the  jury,   setting  forth 

Durango  z'.  Reinsberg  (Colo.,  1891),  26  the  amount  or  duration  and  place  of 

Pac.  Rep.  820.  punishment  to  which   he  became  le- 

2.  Smith  V,  State,  i  Tex.  App.  408;  gaily  subject  by  reason  of  the  indict- 
Labbaite  v.  State,  4  Tex.  App.  169;  ment  and  verdict.  Anschinckss'.  State, 
Downs  v.  State,  7  Tex.  App.  483;  State  43  Tex.  587. 

V.  Pierce,  26  Tex.  IJ4;  Dooley  r.  State,  Texas. — To  constitute    a   judgment 

33  Tex.  712;  Calvin  v.  State,  23  Tex.  in  a  criminal  case  an  appealable  final 

577;  Burrellv.  State,  16 Tex.  147;  State  judgment    under    Code    Crim.    Pro., 

V.  Edwards,  35  Kan.  105;   People  v.  art.  791,  it  must  recite  the  return  of 

Hill,  3  Utah  334;  Saunders  c.  Com.,  79  the  verdict  of  the  jury,  the  verdict,  and 

Va.  522;  Wagner  v.  State,  42  Ohio  St.  the  judgment  on  the  verdict,  and  also 

537;  Com.  V.  Ruth,  104  Pa.  St.  294;  that  the  case  was  called  for  trial,  the 

Com.  V.  Mitchell,  80  Pa.  St.  57;  Farrel  appearance  of  the  parties,  the  plea  of 

V.  State,  7  Ind.  345;  Reese  v.  State,  8  the  defendant,  the  selection,  impanel- 

Ind.  416:  Woolley  V.  State,  8  Ind.  377;  ing,  and  swearing  in  of  the  jury,  the 

Pigg  z/.  State,  9  Ind.  363;  States.  Ely,  submission  of  evidence,  and  that  the 

II  Ind.  313^  State  v,  Spencer,  92  Ind.  jury  were  charged  by  the  court.     An 

115;  Wingo  V.  State,  99  Ind.  244.  appeal  from  a  judgment  omitting  any 

8.   State  V,  Edwards,  35  Kan.  105;  of  these  recitals  will    be  dismissed, 

Cummings  z/.  State,  4  Kan.  225;  State  Dowell    v.   State  (Tex.   Crim.    App., 

V.  Freeland,   16  Kan.   19;    People  v,  1893),  22  S.  W.  Rep.  407. 

Hill,  3  Utah  334;  State  v,  Hightower,  Seoord. — An  appeal  will  not  be  en- 

33  S.  Car.  598;   Darnell  v.  State,  24  tertained  in  a  criminal  case  where  the 

Tex.  App.    8;    Mirelles  v.    State,    13  record  fails  to  show  a  sentence  passed 

Tex.  App.  346;  Anschincks  v.  State,  or  the  evidence  of  a  sentence.     State 

43  Tex.  587;  Young  v.  State,  i  Tex.  v.  Johnson,  37  La.  Ann.  421. 

App.  64;  Smith  V,  State,  i  Tex.  App.  4.  Gartner  v.  State,   36   Neb.   280; 

4(^;  Butler  z'.  State,  i  Tex.  App.  638;  Grimes  v.  Chamberlain,  27  Neb.  605: 

Trimble  v.  State,  2  Tex.   App.   303;  Scofield  v,  Lincoln  State  Nat.  Bank,  S 

Choate  v.   State,  2  Tex.   App.    302;  Neb.  16,  Cockle  Separator  Mfg.    Co. 
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Verclet. — No  appeal  can  be  taken,  therefore,  from  a  verdict  of 
guilty  unless  a  judgment  is  entered  thereon.* 

Setting  Aiide  Veidiot. — Nor  from  a  decision  setting  aside  the  verdict 
and  holding  the  prisoner  for  another  trial.* 

Hew  Trial. — Nor  from  a  decision  overruling  a  motion  for  new 
trial  or  arrest  of  judgment* 

Withdrawal  ef  Plea. — Nor  from  an  order  granting  or  refusing  a 
motion  of  the  defendant  to  withdraw  his  plea  of  not  guilty  and 
file  a  demurrer.* 

Plea  in  Abatement. — Nor  from  an  order  overruling  a  plea  in  abate- 
ment to  an  indictment.* 

Motion  to  Qnaah. — Nor  from  a  decision  overruling  a  motion  to  quash 
an  indictment.* 

Bail  Bond. — Nor  from  a  decision  dismissing  a  motion  to  reduce  the 
amount  of  a  bail  bond.'' 

Ezecntion  of  Sentenoe. — Nor  from  a  decision  refusing  a  motion  of  a 
prisoner  that  his  sentence  be  forthwith  executed.* 

Waiver  of  Appeal. — A  prisoner  who  pleads  guilty  waives  his  right 
of  appeal  from  a  judgment  of  conviction  rendered  against  him  on 
the  plea.* 


V.  Clark,  23  Neb.  702;  Daniels  v.  Tib- 
bets,  16  Neb.  666;  Aspinwallv.  Aspin- 
wall,  18  Neb.  463;  Green  v.  State,  lo 
Neb.  103;  People  v,  Merrill,  14  N.  Y. 
74;  Bogert  V,  People,  6  Hun  (N.  Y.) 
262;  Peet  V.  McGraw,  21  Wend.  (N. 
Y.)667;  People  v.  Stearns,  23  Wend. 
(N.  Y.)634',  Loftin  v.  State,  11  Smed. 

6  M.  (Miss.)  358;  Lemly  v.  State,  69 
Miss.  628;  Cochrane  v.  State,  30  Ohio 
St.  61;  Kinsley  v,  State^  3  Ohio  St. 
508;  Inskeep  v.  State,  35  Ohio  St.  482; 
People  r.  Sansome,  98  Cal.  235;  People 
-v,  Dolan,  96  Cal.  315;  State  v.  Ruth- 
iren,  19  Mo.  382;  Davis  r.  Perry,  46 
Mo.  449;  Farrel  v.  State,  7  Ind.  345; 
Woolley  V.  State,  8  Ind.  377;  Pigg  v. 
State,  9  Ind.  363;  Reese  v.  Beck,  9 
Ind.  238;  Willingham  t/.  State,  14  Ala. 
539;  Patten  v.  People,  18  Mich.  314; 
Hedges  v.  Madison  County,  6  111. 
306;  State  V,  Dillon,  3  Hayw.  (Tenn.) 
174;  Metcalfs  Case,  ir  Coke  38;  Rex 
V,  Kenworthy,  3  D.  &  R.  173. 

1.  State  r.  Pierce.  26  Tex.  114. 

2.  State  V,  Brannon,  53  Mo.  244. 

8.  Labbaite  v.  State,  4  Tex.  A  pp. 
169;  Fulcher  v.  State,  38  Tex.  505; 
Hoppe  V,  State,  32  Tex.  388;  Mayfield 
v.  State,  40  Tex.  289:  Shannon  v.  State, 

7  Tex.  492;  Shultz  r.  State,  13  Tex. 
403;  Calvin  v.  State,  23  Tex.  578;  Na- 
than V.  State,  28  Tex.  326;  Dooley  v. 
State,  33  Tex.  712;  Murray  v.  State.  35 
Tex.  472,  overruling  Nelson  v.  State, 


32  Tex.  71;  Hoppe  v.  State,  32  Tex. 
388. 

4.  McCloughry  v.  Finney,  37  La. 
Ann.  27. 

P«ii2iiylvaiiia.~Orders  for  the  entry 
of  a  siet  made  either  before  trial  or 
after  verdict  of  guilty  are  unappeal- 
able interlocutory  orders.  Com.  v. 
Ruth,  104  Pa.  St.  294. 

Bail. — An  appeal  will  lie  in  criminal 
cases  from  the  judgment  of  an  in- 
ferior court  refusing  bail,  Exp,  Walk- 
er, 3  Tex.  App.  669;  but  not  from  a 
refusal  to  discharge  bail,  Fortier  v. 
Declouet,  3  Martin  (La.)  17. 

5.  Gartner  v.  State,  36  Neb.  280; 
Green  v.  State,  10  Neb.  102;  Inskeep 
r.  State.  35  Ohio  St.  482;  People  r. 
Stearns,  23  Wend.  (N.  Y.)  634;  Piggw. 
State,  9  Ind.  363. 

6.  Chavis  v.  State,  33  Tex.  446. 

7.  Miller  v.  State,  43  Tex.  579. 

8.  Johnson  v.  State,  41  Tex.  119. 

AppUeation  for  Blieharge. — An  ap- 
peal will  not  lie  from  an  order  of  a 
trial  court  overruling  an  application 
for  discharge  of  a  prisoner  charged 
with  a  criminal  offense.  State  v.  Ed- 
wards, 35  Kan.  105. 

9.  Edina  v.  Beck,  47  Mo.  App.  234; 
State  V,  Haller,  23  Mo.  App.  460. 

Bofora  a  Magistrate. — But  where  a 
trial  is  had  before  a  magistrate  a  plea 
of  guilty  does  not  bar  defendant's  ap- 
peal to  a  superior  court.     Philpot  v. 
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in.  Paatiss  to  Apfillatx  PsoaxEi>nre8--l.  Who  Hay  Appeal— 
a.  In  General, — An  appeal  may  be  taken  from  the  action  of  a 
trial  court  in  a  legal  controversy  only  by  a  party  to  the  contro- 
versy, or  by  one  in  privity  with  him ;  *  and  appellant's  proper 
relation  to  the  suit  must  be  shown  by  the  record.^ 

State,  65  N.  H.  250;  Com.  v.   Hagar-  v,   Snrwald,    150    111.    394;    Jones    v. 

man,  ro  Allen  (Mass.) 401;  Com. r.  Win-  King,  25  111.  383;  Harwood  v.  Cox,  26 

ton,  108  Mass.  485;  Com.  v,  Mahoney,  111.  App.  374. 

115  Mass.  151.  New  Jersey. — Sherer  v,   Collins,  17 

Contra — Missouri, — A  statute  allow-  N.  J.  L.  181;  Clapp  v.  Ely.  27  N.  J.  L. 

ing  an  appeal  from  a  conviction   for  555;  Evans  r.  Adams,  15  N.  J.  L.  373. 

misdemeanor  before  a  justice  of  the  New    York, — Clayton  v,   Beedle,  i 

peace  was  held  not  to  extend  to  aeon-  Barb.  (N.  Y.)  11;  DcRuyter  v,  St.  Pe- 

viction  on  a  plea  of  gnilty.     State  v.  ter's  Church,  3  Barb.  Ch.  (N.  Y.)  119; 

Halier,  23  Mo.  App.  460.  Marten  v.  Kanouse,  2  Abb.  Pr.  (N.  Y. 

The  right  of  appeal  under  such  a  Supreme  Ct.)39o;  Matter  of  Bristol, 

statute  docs  not  depend  on  the  validity  16  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  397; 

of  the  judgment.     An  appeal  may  be  Dalez^.  Roosevelt,  8  Cow.  (N.  Y.)  339. 

taken  from  a  void   judgment.     State  Texas, — Smith   v.  Gerlach,  2  Tex. 

V.  Gowing,  27  Mo.  App.  389;  Com.  v.  427;    Stephenson   v,   Texas,  etc.,   R. 

O'Neil.  6  Gray  (Mass.)  343.  Co.,  42  Tex.  163;  Wood  v,  Yarbrough, 

Order  of  IMsoharge. — A  prisoner  can-  41  Tex.  549. 
not  appeal  from  an  order  discharging  Other  States* — Borgalthons  v.  Farm- 
him,  as  he  is  not  aggrieved  thereby,  ers',  etc.,  Ins.  Co.,  36  Iowa  251;  Town- 
Corn.  V,  Graves.  112  Mass.  282.  send  v.  Davis,  i  Ga.  495;  Watson  v, 

WiseonslB. — No  appeal  lies  to  the  Willard,  9  Pa.  St.  89;   Gold    Hunter 

Supreme  Court  of  Wisconsin  from  a  Min.,  etc.,  Co.  v,  Holleman,  2  Idaho 

judgment  or  order  in  a  criminal  action  839;  Grout  v.  Chamberlain,  4   Mass. 

or  proceeding.     In   re  Murphcy,  39  611;  Culpeper  v,    Gorrell,   20  Gratt. 

Wis.  286;  State  v,  Giles,  10  Wis.  10;  (Va.)5i9;  New  Orleans,  etc.,  R.  Co. 

State  V.  Mnshied,  12  Wis.  561;  In  re  v.  Rollins,  36  Miss.  384;  Brightwell  v. 

Fenelon,  37  Wis.  231;  State  v,  Brophy,  Mallory,  10  Yerg.  (Tcnn.)  196;  McNeill 

38  Wis.  413.  V.  Kyle,  86  Ala.  338. 

Accordingly  no  appeal  lies  from  United  States, — Connors  v.  Peugh, 
a  judgment  or  order  punishing  a  z8  How.  (U.  S.)  394;  Bayard  v.  Lom* 
pany  for  criminal  contempt.  In  re  bard,  9  How.  (U.  S.)  530;  Green  v, 
Murphey,  39  Wis.  286;  but  it  lies  Watkins,  6Wheat.  (U.  S.)  260. 
from  an  order  punishing  a  party  for  Statutes. — Unless,  of  course,  pro- 
contempt  in  civil  proceedings,  In  re  vision  be  specially  made  by  statute 
Murphey,  39  Wis.  286;  Ballston  Spa  for  an  appeal  by  a  person  not  a  party. 
Bank  v,  Milwaukee  Marine  Bank,  18  S^^  Parties  Aggrieved,  infra. 
Wis.  490;  Witter  v,  Lyon,  34  Wis.  564;  Bapsnedeas.-^In  Culpeper  v,  Gor- 
Lamonte  V.  Pierce,  34  Wis.  483;  Matter  rell,  20  Gratt.  (Va.)  519,  it  was  said: 
of  Day,  34  Wis.  638.  "  It  is  well  settled  'that  a  person  who 

Sseaped  PrlMnor. — ^Where  a  prisoner  is  not  a  party  to  the   proceeding  in 

convicted  of  felony  makes  an  escape  which  the  judgment  of  the  court  be« 

he  forfeits  his  rights  to  appeal  from  low  complained  of  was  rendered,  can- 

the   judgment  of   conviction,  Brown  not  obtain  a  supersedeas." 

V.  State,  5  Tex.  App.  546;  Gresham  v.  Hot  a  Party,  Ko  Appsal. — In  Borgal- 

State,  I  Tex.  App.  458;  but   in  Tay-  thous  v.  Farmers'  etc.,  Ins.  Co.,  36 

lor  V.  State,  3  Tex.  App.  387,  it  was  Iowa  251,  it  was  said  of  an  appellant: 

held  that  where  he  escapes,  pending  '*  He  did  not  appear  in  any  capacity 

an  appeal  already  taken,  and  is  recap*  in  the  court  below,   and  wat  in  no 

tured  before  a  motion  to  dismiss  is  manner  a  party  to  the  proceedings 

made,  the  order  of  dismissal  will  be  there.     He  could  have  intervened  or 

vacated  and  the  appeal  reinstated.  made  himself  a  party,  and  would  then 

1.  Arkansas,-^ Atnttt  v,  McCain,  47  have  had  the  right  to  appeal.      But 

Ark.  411.  having  taken  no  such  steps,  he  doet 

Illinois. -^Po^  V,  North,  33  111.  440;  not  possess  that  right.*' 

Locisvlile,  etc..  Consolidated  R.  Co.  %,  Ald^ama.'^Hill  v,   HxU,  6  Ala. 
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b.  Who  are  in  Privity. — Persons  in  privity  include  privies  in 
blood,  as  the  heir  to  an  ancestor ;  privies  in  representation,  as  the 

i68;  Roberts  v.  Taylor,  4  Port.  (Ala.)  and,  if  necessary,  to  the  summons,  to 

4ai;  Headon  v.  Turner,  6  Port.  (Ala.)  determine  who  are  proper  parties  to 

66;  Dupree  v.  Perry,  18  Ala.  34.  the  record.     Bozeman  v.  Cale  (Ind., 

California,  —  Sanchez  v.    Roach,  5  1893),  35  N.  E.  Rep.  828. 

Cal.  248;  Senterv.  De  Bernal,  38  Cal.  *  AppsUaat't  Consent.— An  appeal  can- 

637;  Montgomery  v.   Leavenworth,  a  not,  as  a  general  rule,  be  taken  with- 

Cal.  57.  out  the  appellant's  consent,  and  where 

Florida, — Pensacola  City  v.  Reese,  sufficiently  shown  by  affidavit  of  ap- 

20  Fla.  437;  Howse  v,  Judson,  i  Fla.  pellant    that    the  appeal  was    taken 

155.  without  his  authority  and  against  his 

Iowa\ — Huner  v.  Reeves,  2  Greene  wish,  it  will  be  dismissed,  although 

(Iowa)  Z90;    Davis  County  v,   Horn,  his  attorneys  may  have  acted  in  good 

4  Greene  (Iowa)  94;  Yarish  v.  Cedar  faith.     Dakkermeyer  v.  Scholtes  (S. 

Rapids,  etc.,  R.  Co.,  72  Iowa  536;  Ful-  Dak.,  1892),  52  N.  W.  Rep.  261. 

ler  V,  Unknown  Owners,  9  Iowa  430;  By  0ns  not  Party.—It  is  held  in  Cal" 

Fleming  v.   Mershon,   36  Iowa    413;  f/i^mia  that  the ^aii/^/ of  the  interests 

Phillips  V,  Shelton,  6  Iowa  545;  Fer-  of  a  defendant  in  a  suit,  against  whom 

guson  V.  Lucas  County,  44  Iowa  701.  a  judgment  has  been  rendered  by  de- 

Massackusetts, — Grout  v.  Chamber-  fault,  may  move  in  his  own  name  to 

lain,  4  Mass.  64;  Porter  v.  Rummery,  have  the  default  and   judgment    set 

10  Mass.  64.                          '  aside,  and  on  denial  of  his  motion  to 

Mississippi, — New  Orleans,  etc.,  R.  appeal   from  the  order.      Malone   v. 

Co.  V,  Rollins,  36  Miss.  386;  Thomas  Big  Flat  Gravel  Min.  Co.,  93  Cal.  391; 

V,  Wyatt,  9  Smed.  &  M.  (Miss.)  308.  Plummer  v.  Brown,  64  Cal.  429;  Pec- 

New    York, — Dale  v,    Roosevelt,   8  pie  v,  Mullan,  65  Cal.  396. 

Cow.  (N.  Y.)  333;  Warren  v,  Eddy,  13  Corporation. — But  a  corporation  not 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  30;  Ta-  a  party  to  the  suit,  and  not  shown  by 

queth  V,  Jackson,  17  Wend.  (N.  Y.)  the  record  to  have  any  interest  therein, 

434.  cannot  take  out  a  writ  of  error  to  re- 

Fennsylvania, — Vanhorn  v,  Frick,  3  verse  the  judgment  therein  on  a  mere 

S.  &  R.  (Pa.)  278;  Fotterall  v,  Floyd,  6  suggestion  that  a  corporation  actually 

S.  &  R.  (Pa.)  315;  Watson  v,  Willard,  a  party  has  since  become  merged  in 

9  Pa.  St.  89;  Reamer's  Appeal,  18  Pa.  the  corporation  appellant.   Louisville, 

St.  510;  McLellan's  Appeal,  26  Pa.  St.  etc.,  Consolidated  R.  Co.  v,  Surwald 

463;  Constine*s  Appeal,  i  Grant's  Cas.  (111.,  1894),  37  N.  E.  Rep.  909. 

(Pa.)  242;  Branch  Township  Road,  4  As  Creditor. — So,  before  one  can,  as 

Leg.  Gaz.  (Pa.)  415.  a  creditor,  be  allowed  an  appeal  from 

Other  States, — Arnett  v,  McCain,  47  an  order  of    the    probate  court,   he 

Ark.  411;   Payne  v,  Niles,  20   How.  must  have  filed  a  claim  as  a  creditor. 

(U.  S.)  219;  Robinson  v,  Vanderburg  Wallace  v,  Chicago,  etc..  Stove  Co.,  46 

County,   37   Ind.   333;    Townsend   v.  111.  App.  571;  De  Ruyter  v.  St.  Peter's 

Davis,  I  Ga.  495;  Harrington  v.  Rob-  Church,  3  Barb.  Ch.  (N.  Y.)  119;  Mar- 

erts,  7  Ga.  510;  Ragland  v.  Wickware,  tin  v,  Kanouse,  2  Abb.  Pr.  (N.  Y.  Su- 

4  J.  J.  Marsh.  (Ky.)  539;  Morean  v,  preme  Ct.)  390;  Matter  of  Bristol,  16 

Saffarans,  3  Sneed  (Tenn.)  595;  Col-  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  397. 

man  v.  West  Virginia  Oil  Co. ,  25  W.  And    creditors  of  an   unsuccessful 

Va.  148.  party  cannot  appeal   from  the  judg- 

Conversefyt  whoever  is  a  party  to  the  meat  against  him.     Sherer  v,  Collins, 

record  may  appeal  if  he  can  show  a  17  N.  J.  L.  181;  Clapp  v,  Ely,  27  N.  J. 

substantial  interest.     Virgen  v,  Bru-  L.  555;  l^vans  v,  Adams,  15  N.  J.  L. 

baker,  4  Nev.  31.  373. 

Beoord. — It  is  evident  that  none  but  Action  against  Unknown  Partlts. — In 

a  party  or  privy  to  the  record  can  be  an  action  against  unknown  owners  of 

concluded  by  it,  and  therefore  none  certain  lands  it  was  held  that  no  one 

other  can  be  substantially  injured  by  could  appeal  on  behalf  of  the  land  or 

the  judgment.     Smith  v,  Gerlach,  2  the  owners,  unless  some  one  appeared 

Tex.  427.  in  the  action  and  was  properly  made 

The     appellate     court     may    look  a  party.     Fuller  v.  Unknown  Oi^ners, 

through  the  record  to  the  pleadings. '  q  Iowa  430. 
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executor  or  administrator  to  the  deceased ;  privies  in  estate,  as 
lessor  and  lessee,  etc.     But  there  can  be  no  relation  of  privitjr 

Hame  of  Party. — A  writ  of  error  or  from  an  order  made  after  final  judg- 

appeal  cannot  be   prosecuted   except  ment  denying  him  counsel  fees.  Adams- 

in  the  name  of   some  person.      The  v.  Woods,  8  Cal.  306. 
name   of   a  steamboat  is  not  such  a        Where  statutes  provide  that  an  aU 

name.     Steamboat  M.  Burns  v.  Rey-  lowance  may  be  made  to  a  successful 

nolds,  9  Wall.  (U.  S.)  237.  party  lot  counsel  fees,  the  attorney  for 

A  writ  of  error   prosecuted  in  the  such  party  cannot  appeal  from  an  or- 

name  of  "  heirs  of  A"  is  defective  as  der    refusing  allowance.       Pereyra's 

naming  no  person,  and  will  be   dis-  Appeal,  126  Pa.  St.  220. 
missed.  Wilson  v.  New  York,  etc.,  Ins.        Hoirs. — Heirs  not  parties  to  petition 

Co.,  12  Pet.  (U.  S.)  140.  of  administrator  to   sell  property  of 

A  party  tried   under  wrong  name  decedent  to  pay  debts  cannot  appeal 

may  appeal  from  an  adverse  judgment  from  the  decree  granting  it.     Arnett 

against  him.     Wills  z^.  Kempt,  17  Cal.  v.  McCain,  47  Ark.  411. 
loi.  Creditor's  Bill. — Creditors  who  do  not 

And  a  party  sued  under  a  fictitious  become  parties  to  a  creditor's  bill  until 

name  may  appeal  under  his  true  name,  the  time  to  appeal  has  expired  cannot 

McCabe  v.  Doe,  2  £.  D.  Smith  (N.  Y.)  maintaki    an    appeal    from  a  decree- 

64.  thereon.       McKinnon   v,   Wolfenden, 

Party  Ezronoouily  Admitted  Below. —  78  Wis.  237. 
A  party  erroneously  admitted  below        Complainaiit  in  Bill  of  Intorploador. — 

cannot  appeal,  since  he  has   no  real  Complainants  in  bill   of  interpleader 

stake  in   the  controversy.     Jager  v.  may  appeal  from  a  decree  adversely 

Doherty,  61  Ind.  528.  affecting  their  individual  rights;  and, 

Eitoppol  by  Booognition. — But  if  the  that  one  such  complainant  does  not 

party  has  otherwise  an  appealable  in-  appeal  does  not  imperil  or  destroy  the- 

terest,  the  appellee  cannot  object  that  right  of  the  rest.      Cooper  v.  Jones, 

he  is  not  the  proper  party  to  appeal,  24  Ga.  474. 

where  he  made  the  appellant  a  party        Foreclosure  Deoroo. — A  suit  in  chan- 

to  proceedings  below,  Dutton  v.  War-  eery  was  brought  against  plaintiff  in 

schauer,2iCal.  609;  Andrews  t^.  Stelle,  error  and  her  husband,  to  foreclose  a. 

22  N.  J.  Eq.  478;  Jones  v.  Thompson,  mortgage  issued  by  both.     The  plain- 

12  Cal.  191;  Rickerson  v.  Compton,  23  tiff  in  error  was  not  brought  into  court 

Cal.  636;  nor  offer  on  appeal  that  he  by  service  or  otherwise.     The  decree, 

was  not  a  proper  or  necessary  party  made  upon  original  petition  and  answer 

in  the  court  below.     Renner  v,  Ross,  of  her  husband,  was  not  against  her, 

III  Ind.  269.  nor  did  it  in  terms  or  by  implication 

By  Both  Partits. — One  party  is  not  foreclose  her  rights  in  the  premises, 

precluded  from  appeal  because  an  ap-  Held,  no*t  a  party  to  the  suit.     Pope  v. 

peal  has  been  taken  by  his  adversary.  North,  33  111.  440. 
Both  proceedings  may  progress  at  the        By  (hie  Codefendant. — The  fact  that 

same   time.     Harding  v.    Larkin,   41  one  codefendant  has  taken  an  appeal, 

111.  413;  Frank  v.  Moses,  118  111.  435.  and  it  is  dismissed  or  abandoned,  does 

la  Bait  by  Attomey-Ooneral. — An  ap-  not  preclude  other  defendants  not  par-- 

peal  from  a  judgment  rendered  in  a  ties  to  the  appellate  proceedings  from*, 

suit  brought  by   attorney-general  on  maintaining  their  appeal.     Adamson 

behalf  of  the  state  should  be  taken  in  v,  Peerce,  9  W.  Va.  251. 
the  name  of  the  state,  and  not  of  the        Oamishment   Proooodings.  —  A    gar- 

attomey-general.      Boston,    etc.,    R.  nishee  is  a  "party "to  the  proceed- 

Co-  V,  Com.,  157  Mass.  68;  Smith  r.  ings  between  the  creditor  and  origi- 

New  Orleans,  43  La.  Ann.  726.  nal   defendant,   although    summoned 

Order   Denying  Attorney's  Tees.  —  In  into  the  case  and  treated  as  a  witness; 

Louden  v.  Louden,  65  How.  Pr.  (N.  and  he  may  take  an  appeal  therein, 

Y.  C.  PI.)  411,  it  was  held  that  an  at-  Clarke  v.  Williams,  2  Humph.  (Tenn.> 

tornev  might  appeal  from  an   order  303;   Kaylor  v,  Brunswick,  6  Heisk. 

refusmg  him  fees  in  a  divorde  case,  (Tenn.)  237;  but  an  original  defend- 

although  not  a  party  to  the  original  ant  cannot  appeal  from  a  judgment 

action..  against    the    garnishee.       Wachter's- 

An  attorney  for  receiver  may  appeal  Case,  i  Walk.  (Pa.)  267. 
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between  an  heir  of  the  deceased  and  the  administrator  of  the 
deceased's  estate,* 

c,  INTERVENORS. — Veeeaiarj Frereqnifitei. — ^A  stranger  to  the  record 

or  a  mere  volunteer  cannot  therefore  take  an  appeal  unless  ex- 
pressly authorized  by  statute.'    Persons  possessing  an  appealable 

Tax  Colleetor. — A  tax  collector  is  a  were   here  descriptive  persona,  and 

proper  party  to  prosecute  an  appeal  that  since  no  title  passed  to  them  un- 

tor  the   state  from  a  judgment  ren-  der  the  will,  the  minor  heirs  of  G. 

dered  annulling  a  tax  title  made  by  could  not  appeal — ist,  because  of  lack 

him  to  the  state  where  he  was  a  party  of  privity;  2d,  because  they  were  not 

defendant  to  the  suit.     Smith  v.  New  bound  by  the  judgment.     Roundtree 

Orleans*  43  La.  Ann.  726.  v.  Stone,  81  Tex.  299. 

Contestants  of  Will. — Contestants  of  By  Bavenioner. — The  owner  of  the 

a  will  who  are  granted  leave  to  with-  reversion  or  remainder  may  maintain 

draw   on    payment    of    costs    cannot  a  writ  of  error  to  reverse  an  erroneous 

afterward  take  an  appeal  to  the  Su-  judgment  against  a  tenant  for  life  or 

preme  Court  on  the  ground  that  they  years.     Leonard  v,  Bryant,   11   Met. 

are  still  in  the  case  because  they  have  (Mass.)  373. 

not  paid  the  costs.     Eichert's  £state»  But  there  is  no  privity  of  estate  be- 

155  Pa.  St.  59.  tween  the  owner  of  a  title  to  land  and 

How  Determined. — The  question  of  a  the  person  from  whom  he  derived  such 

party's  right  to  appeal  from  a  probate  title  by  deed;  and  he  cannot  have  a 

decree  and  of  his  right  to  a  reversal  writof  error  to  reverse  a  judgment  ob- 

of  the  decree  may  be  determined  at  tained  by  tenants  against  his  grantor, 

one  hearing  on  his  petition  for  leave  Leonard   v,  Bryant,  11   Met.  (Mass.) 

to  appeal t  under  Gen.  Laws,  c.  207,  §  373. 

9,  when  justice  and  convenience   re-  Vhen  a  Btoekholder  is  in  Prfrity. — 

quire  such  a  course.     Dodge  v.  Stick-  Where  a  judgment  recovered  against 

ney»  62  N.  U.  330.  a  dissolved  corporation  has  been  satis- 

For  parties  on  appeals  in  criminal  fied  out  of  the  estate  of  a  stockholder 

actions  see  supra  II.  33.    Appeals  in  therein  he  is  in  privity  to  the  judg- 

Criminal  Cases.  ment,  and  may  sue  out  a  writ  of  error 

1.  Mclntyre  ».  Sholty,  139  111.  177;  without  making  his  fellow  stockhold- 

Porter    v^    Rummery,   10    Mass.    64;  ers    coparties.       Merrill    v.    Suffolk 

Leonardo.  Bryant,  It  Met.  (Mass.) 373.  Bank,   31   Me.    57;    Rankin   v,   Sher- 

An  heir  takes  nothing  until  debts  wood,  33  Me.  509. 

against  the  deceased  are  paid.    Where  Admizdstrator  He  Bonfe  Hon. — An  ad- 

anestate  is  Insolvent  an  heir,  although  ministrator  de  bonis  non   has   not  at 

a  creditor,  cannot  maintain  a  writ  of  common  law  privity  with  his  admfn- 

error  in  the  name  of  an  administrator  istrator-in-chief ,     New  Orleans,  etc. , 

to  reverse  a  judgment  against  him  in  R.   Co.,  v.   Rollins,  36  Miss.  386:  or 

his  representative  capacity.   Mclntyre  with  an  executor.  Grout  r.  Chamber- 

w.  Sholty.  139  ni.  177.  lain,  4  Mass.  612. 

Bail. — Bail  cannot  sue  out  a  writ  of  But  wherever  by  statute   he  may 

error,  nor  take  an  appeal  to  reverse  a  perfect  an  execution  ah'eady  begun  by 

judgment  or  decree  against  his  prin-  the  original  executor  or  administrator 

cipal;  nor  can  principal  reverse  a  judg-  without  revivor  the  law  establishes 

ment  against  bail;  nor  ^'ar^  they  join  privity  between  him  and  the  executor- 

in  a  writ  of  error ,  the  judgment  being  in^hief,  and  he  may  prosecute  an  ap- 

distinct  and  separate   and   affecting  peal  to  reverse  a  judgment  rendered 

different  persons.   Mclntyre  v.  Sholty»  against  the  executor  or  administrator- 

139  111.  178^  in-chief  without  revivor.     New  Or- 

Mlnor  Kein  and  Ezaentor. — Where  a  leans,  etc.,  R.  Co.  v.  Rollins,  36  Miss, 

petition  in  trespass  to  determine  title  386;  Mayer  v.  McChire,  36  Miss.  389. 

alleged  that  the  executors  and  trustees  8.  Rex' t/.   Clarke,   3    Burr.    1363; 

under  the  will  of  G*  were  seized  in  State  v.   Jones,   ir  111.    ir;    Pope  v. 

fee  simple  of  the  land  in  controversy.  North,  33  III.  44r;  Jones  v.  King,  »5 

and  asked  judgment  of  restitution —  III.  383;  Harwood  v.  Cox,  26  IIL  App'. 

heldf  that  the  words  executors,  etc..  374;    Hesing  v,  Att*y-Gen'l,  104  HI. 
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interest  who  are  not  parties  to  the  record,  must  first  apply  to  the 
trial  court  to  be  made  parties  to  the  proceedings  appealed  from.* 

Wlw  May  Xnterreiw.— A  party  possessing  a  lien  upon  the  property 
which  is  the  subject-matter  of  litigation,  or  a  claim  to  the  demand 
in  suit,  may  apply  for  leave  to  be  made  k  party  to  the  proceedings.* 

Xrom  what  Jadgmenti  or  Orders.— The  applicant  may  take  an  appeal 
from  a  denial  of  his  application  to  be  made  a  party.'  When  ad- 
mitted as  a  party  he  may  appeal  from  any  judgment  or  decree  af- 
fecting his  interest  adversely.*     See  article  Intervention. 


292;  Rorke  v.  Goldstein,  86  111.  568; 
Sheldon  v,  Hinton,  6  111.  App.  216; 
Davis  County  v.  Horn,  4  Greene 
(Iowa)  94;  Borgalthous  v.  Farmers', 
etc.,  Ins.  Co.,  36  Iowa  251;  Robinson 
V.  Saunders,  14  Iowa  539;  Ferguson 
V,  Lucas  County,  44  Iowa  701;  Mont- 
gomery V,  Leavenworth,  2  Cal.  57; 
People  V.  Grant,  45  Cal.  97;  People 
V,  WeifFer,  59  Cal.  91;  Hibernia  Sav., 
etc.,  Soc.  V,  Ordway,  38  Cal.  680; 
Exp,  Dorr,  3  How.  (U.  S.)  104;  South 
V,  Hoy,  3  Bibb  (Ky.)  523. 

1.  State  c^.  Tones,  11  Iowa  11;  Bor- 
galthous v»  Farmers*,  etc.,  Ins.  Co., 
36  Iowa  257;  People  v.  Grant,  45  Cal. 

97. 
By  Writ  of  Error. — ^Where  a  writ  of 

error  exists,  an  appellant  may  appeal 

from  a  judgment  in  his  own  favor  to 

correct  errors  of  law  therein.    Vallette 

f.  San  Juan,  etc.,Min.  Co.,  11  Colo. 204; 

Hall  V.  Pay  Rock  Consolidated  Min. 

Co.,  6  Colo.  81;  Bernard  v,  Boggs,  4 

Colo.  73;  Addiz  V.  Fahnestock,  15  lU. 

448;  Carr  v.  Miner,  40  III.  33. 

Writ  of  Aniitaaiee. — One  who  is  not 
a  party  to  the  record  cannot  appeal 
from  an  order  granting  a  writ  of  as- 
sistance without  placing  himself  on 
the  record  by  moving  to  vacate  the  or- 
der.    People  V.  Grant,  45  Cal.  97. 

Persons  Interested  May  he  Heard. — 
Where  the  determination  of  the  ap- 
peal may  seriously  affect  the  interests 
of  those  not  parties,  it  is  proper  for 
the  appellate  court  to  allow  them  to 
intervene  and  be  heard.  Parker  v. 
State,  232  Ind.  420;  Hanilord  v.  Kan- 
sas City,  103  Mo.  180. 

Thus  it  will  allow  the  attorney-gen- 
eral to  be  heard  in  suits  affecting  the 
interests  of  the  state.  Parlcer  v. 
State,  132  Ind.  420.  X^mfare  Blatch- 
fordv.  Newberry.  100  III.  484;  Hower's 
Appeal,  127  Pa.  St.  134. 

lazpKftr. — But  a  taxpayer  who  has 
been  denied  the  right  to  mtervene  in 
the  trial  court  cannot  be  heard  in  the 


appellate  court.    Hower's  Appeal,  127 
Pa.  St.  134. 

9.  Horn  v.  Volcano  Water  Co.,  13 
Cal.  70;  Coburn  v.  Smart,  53  CaL 
742;  Williams  v.  Morgan,  iii  U.  S. 
684. 

Feonaiarily  AffiMtod. — Or  where  sub- 
stantially and  pecuni4rily  affected  by 
the  judgment,  as  sureties  in  bond 
when  suit  is  brought  against  the  prin- 
cipaL  Coburn  v.  Smart,  53  Cal.  742. 
Persons  InoidoBtaJly  latorestad.  ^ 
Persons  incidentally  interested  in 
some  branch  of  a  case  may  be  allowed 
to  intervene  for  the  protection  of  their 
interests,  and  appeal  from  decrees  ad- 
versely ajffecting  them.  Williams  v, 
Morgan,  iii  U.  S.  664^ 

3.  Coburn  v.  Smart,  53  Cal.  742; 
People  K.  Grant,  45  Cal.  97^  Phillips 
V,  Shelton,  6  Iowa  54S-  Contra,  Roberts 
V,  Patton,  18  Mo.  485. 

How  Made  PartiM. — A  motion  to  in- 
tervene, its  refusal,  and  exception  duly 
taken  theret£iL,  make  the  applicant  a 
party  for  the  purpose  of  pjosecnting  an 
appeal  therefrom.  Coburn  v.  Smart, 
S3  CaL  745. 

Intervention  by  8tockiu)kLer. — A  stock- 
holder cannot  intervene  and  -appeal 
from  a  decree  obtained  by  another 
stockholder  similaxly  situated  re- 
scinding his  subscription.  Law««nce 
Coumy's  Appeal,  67  Pa.  St.  87. 

When  no  AppeaL — ^In  an  action  of 
forcible  eatry  brought  originally  be- 
fore A  justice  of  the  peace  and  carried 
to  District  Court*  aa  intervenor  was 
dismissed  in  both  courts*  H^id,  that 
he  could  not  appeal  from  the  judgment 
of  the  District  Coiut.  Lorber  «.  Con- 
nor. Z2  Iowa  738. 

Interests  in  Xaad. — ^Persons  inter- 
ested in  a  land  grant  were  allowed  to 
intervene  and  appeal  irom  a  judg- 
ment defining  thie  grant.  U.  S.  v. 
Armijo,  5  Wall.  (U.  S.)444. 

4.  PoredbosBce  iluit  —  A  munici^paJi 
corpocation  which  waa  alloved  to  ia- 
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After  Final  JvdgmMit. — It  is  generally  too  latie  to  apply  for  leave 
to  intervene  and  prosecute  an  appeal  after  a  final  judgment 
has  been  rendered  in  the  action.  The  applicant  cannot  then  be 
made  a  party  to  such  judgment,  nor  can  his  interest  be  adjudi* 
cated  as  a  party  before  the  trial  court.* 

d.  All  Parties  may  Appeal. — The  right  of  appeal  is  recip- 
rocal ;'  and  unless  the  statute  expressly  limits  it  to  one  party  it 
will  not  be  so  construed  as  to  exclude  an  appeal  by  appellant's 
adversary  from  the  same  decision.*     So  where  one  party  has  an 

tervene  in  a  foreclosure  suit  and  set  appointed  to  ascertain  damages  sus- 

up  a  claim  for  taxes  in  premises  fore-  tained  thereby,  they  may  appeal  from 

closed  was  permitted  to  appeal  from  the  confirmation    of    the    report  al- 

th^    decree    denying    its  claim.     Sa-  though   not  technical  parties  to  the 

vannah  v.  Tesup,  io6  U.  S.  563.  proceeding.   Hotchkiss  v,  Piatt,  7  Hun 

InterTentlon  Bubsequent  to  the  Doerse.  (N.  Y.)  56. 

— Intervenors    subsequent    to    inter-  Dismissal  of  Intenrontioa.— A  defend- 

locutory  judgment  or  decree  may  ap-  ant  cannot  appeal  from  an  order  dis- 

peal  from  further  proceedings  in  suit  missing  the  petition  of  an  intervenor. 

if  adversely  affected,  or  where  a  de-  McRobbie  v.  Higginbotham,  iz  Colo, 

cree  pro  canfesso  was  entered,  and  a  312. 

new  party  defendant  was  allowed  to  Nor  from  the  judgment  rendered  in 

intervene  and  appear  before  the  ref-  a  suit  brought    by   such    intervenor 

eree  to  compute,  ascertain,  and  report  against  the  successful  plaintiff  in  the 

amount  due  thereon.  Heid^  such  inter-  action  against  the  appealing  defend- 

venor  might  appeal  from  a  decision  ant.     McNeil  v,  Kyle,  86  Ala.  338. 

overruling    referee's    report.     Ex  p,  1.  Johnson  v.  Williams,  28  Ark.  478; 

Jordan,  94  U.  S.  248:  Coburn  v.  Smart,  Chicot   County  v,  Tilghman,  26  Ark. 

53   Cal.    742;    Robinson   v.  Tevis,  38  461;  Austin  v,  Crawford,  30  Ark.  578; 

Cal.  611;  Savannah  v.  Jesup,  to6   U.  Reamer's    Appeal,    18    Pa.    St.    510; 

S.)  563;   U.  S.  V.  Armijo.  5  Wall.  (U.  McLellan's   Appeal,   26  Pa.   St.    463; 

S.  444;   Ex  p,  Jordan,  94  U.  S.  24S:  Constine's  Appeal,  i  Grant's  Cas.  (Pa.) 

Williams  v.   Morgan,   11 1   U.  S.  684;  242;    Borgalthous   v.   Farmers',   etc., 

Krippendorf  v,  Hyde,  no  U.  S.  276;  Ins.  Co.,  36  Iowa  250. 

Gold  Hunter  Min.,  etc.,  Co.  v.  HoUe-  In    Johnson   v,  Williams,   28   Ark. 

man,   2    Idaho    839;     Atty.-Genl.    v.  478,   it   was  said:  "When  a  case   is 

North  America  L.  Ins.  Co.,  6  Abb.  N.  heard  and  a  final  judgment  rendered, 

Cas.  (N.  Y.  Supreme  Ct.)  243;  Clark's  it  is  too  late  for  third  persons  to  come 

Succession,  30  La.  Ann.  801;  Brooks  in  and  ask  to  be  made   parties  that 

V.  Doxey,  72  Ind.  327.  they  may  prosecute  an   appeal,   and 

Pnrohasor  at  Judicial  Bale. — A  pur-  especially    so    where    they  show  no 

chaser  at  a  foreclosure  sale  of  a  rail-  right  to  the  thing  in  action  or  to  its 

road,  under  an  agreement  recognized  immediate  use  or  control." 

by    the  court  that  a  new   mortgage  Claimants. — Claimants   who  do  not 

should   be   issued    on    the    property,  appear   until    proceedings    to  adjust 

whose  proceeds  should  be  in  part  ap-  claims  are  closed  cannot  appeal  from 

plied  to  payment  of  trustees'  fees,  had  the   rejection   of  their  claims.     Rea- 

an  interest  in  fixing  their  compensa-  mer's  Appeal,  18  Pa.  St.  510. 

tion,  and  was  allowed  to  appeal  from  Legal Bepresentatlvts. — But  whereby 

a  decree  adjusting  them.      Williams  death  or  bankruptcy  there  is  a  devolu- 

V,  Morgan,  11 1  U.  S.  684.  tion  of  interest  on  new  parties,  they 

Hotioe  must  bo  Sorvod  on  Intorvonor. —  may  come  in  and  be  substituted  as  par- 

When  a  purchaser  at  a  judicial  sale  is  ties  after  final  judgment  as  administra- 

allowed  to  intervene,  notice  of  appeal  tors,  executors,  and  assignees  in  bank- 

from  an  order  vacating  the  decree  of  ruptcy.    Billiard  v,  McDaniels,  48  Vt. 

foreclosure  must  be  served  upon  him.  122. 

Miller  v,  Richards,  83  Cal.  563.  2.  The  Sydney,  139  U.  S.  336. 

By  Sureties. — Where  sureties  on  an  8.  The  Sydney,  139  U.  S.  336;  Hil- 

undertaking  given  to  obtain   an    in-  ton  v,  Dickinson,  108  U.  S.  165;   The 

junction  are  heard   before  a  referee  Jessie  Williamson,  Jr.,  108  U.  S.  31  z. 
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appealable  interest,  it  is  held,  in  Louisiana^  that  his  adversary  is 
vested  ipso  facto  with  the  same  right  of  appeal.^ 

e.  By  Nonresident  Defendants. — A  nonresident  defend- 
ant who  has  not  appeared  in  the  trial  court  cannot  appeal  from  a 
decision  rendered  against  him  ;  he  must  r/esort  to  the  statutory 
remedy,  if  to  any.*  Where  his  appearance  is  entered  he  may  ap- 
peal by  his  attorney  of  record.* 

Sufident  Anthority. — The  appointment  of  an  attorney  by  the  trial 
court  to  defend  a  person  charged  with  any  offense  is  a  sufficient 
authority  to  enable  the  attorney  to  prosecute  an  appeal  ren- 
dered in  the  proceeding.* 

/.  By  Successful  Party.— Where  the  plaintiff  obtains  the 
precise  relief  sought  by  him  in  the  trial  court  he  is  estopped  from 
prosecuting  an  appeal  from  the  decision  awarding  it.*  But  where 
the  judgment,  although  in  his  favor,  does  not  afford  him  the  relief 
claimed,  or  where  he  may  sustain  injury  thereby,  he  may  seek  its 
reversal.* 

g.  Parties  Failing  to  Appeal.— Parties  who  fail  to  appeal 
are  deemed  to  acquiesce  in  the  judgment  below.''  They  cannot 
be  heard,  on  appeal  by  others,  to  complain  of  errors  below,*  and 

1.  Handy  v.  New  Orleans,   39  La.  Brick  Co.,  15  Mo.  App.  590.     But  see 

Ann.  107;  Ready  V.  New  Orleans,  27  Waiver  of  Right  of  Appeal^  infra. 

La.  Ann.  169:  State  v.  Judge,  23  La.  Must  be  Aotnally  in  Appellant's  FaTor. 

Ann.  595;  State  v.  Judge,  23  La.  Ann.  — A  mere  declaration  by  the  judge  or 

761.  jury  that  a  judgment  is  one  in  favor  of 

9.  Meadows  v,   Justice,   6  W.  Va.  the  defendant,  when  in  reality  it  is  one 

198;    Lenows  t'.  Lenow,  8  Gratt.  (Va.)  against  him,  does  not  affect  his  right 

349;  Barbee  v.  Parmill,  6  Gratt.  (Va.)  of  appeal.     Hewes  v.  Baxter,  45   La. 

442.  Ann.  1056. 

Foreign  Attaehment. — Thus    in  for-  6.  Hale  v.  Crowell,  2  Fla.  534;  Ward 

eign   attachment    the    absent   debtor  v.  Bull,    i  Fla.  311;   Ingalls  v.  Lord, 

who   has   not   appeared  in  the  court  i  Cow.  (N.  Y.)  240;    Parker  v.  New- 

below    cannot    appeal.       Lenows    v,  land,    i    Hill.   (N.   Y.)  87;    Sarles  v* 

Lenow,  8  Gratt.  (Va.)  349.  Hyatt,  I  Cow.  (N.  Y.)  253;  Hughes  v. 

8.  Fine  w.  Pitner,  i  Overt.  (Tenn.)  Stickney,  13  Wend.  (N.  Y.)  280;  Bic- 

299;  Foster  V.  Blount,  i  Overt.  (Tenn.)  sell  v,  Marshall,  6  Johns.  (N.  Y.)  100; 

343-  Teal  v.  Russell,  3   111.   319;   Jones  v, 

4.  State  V,  Williamson,  72  Wis.  61.  Wight,  5  111.  338;   FuHer  v,  Robb,  26 

See  Notice  of  Appeal^  infra.  111.  246;  Thayer  v.  Finley,  36  111.  262; 

6.   Hooper  v.    Beecher,    109  N.   Y.  Addix  v,  Fahnestock,  15  111.  448;  Carr 

609;  Fairbanks  v.  Corlies,  i  Abb.  Pr.  v.  Miner,  40  111.  33;   Newell  v,  Mont- 

<N.  Y.  C.  PI.)  150;  Foshay  v.  Drost,  4  gomery,  30  111.  App.  48;    Capron   v, 

Bosw.  (N.  Y.)  664;  Rose  V.  Chouteau,  Van   Noorden,  2  Cranch  (U.   S.)  126; 

II  111.  170;  Addix  V,  Fahnestock,  15  Cross  v.    U.   S.,  i  Gall.  (U.   S.)  26: 

111.  448;  Carr  v.  Miner,  40  111.  33;  St.  Bucher's  Case,  8  Coke  58;  Johnson  v, 

Louis,  etc.,  R.  Co.  v.  Evens  Fire  Brick  Jebb,  3  Burr.  1772. 

Co.,  15  Mo.  App.  590;  Green  z/.  Black-  And  in  Louisiana  a  party  may  ap- 

well,   32   N.   J.    Eq.   768;    Harvey  v,  peal  from  a  judgment  rendered  in  his 

Travelers'  Ins.  Co.,  18  Colo.  354.  favor  and  at  his  own  instance  to  cor- 

Appeal  from  Decree. — Thus  one  can-  rect  any  errors  therein.     Police  Jury 

not  appeal  from  a  decree  of  a  court  of  v.  McDonough,  8  La.  Ann.  341. 

chancery  merely  to  have  the  decree  7.  Pace  v,  Heinley,  85  Iowa  733. 

affirmed.  Green  v.  Blackwell,  32  N.  J.  8.  Marshalltown  First  Nat.  Bank  v, 

Eq.    768;  nor  generally  from  a  judg-  Wright,  84  Iowa  728;  Bellows  t^.  Litch- 

ment  rendered  on  his  own  application,  field,  83   Iowa  36;    Fisk   v.  Chicago, 

St.  Louis,  etc.,  R.  Co,  v.  Evens  Fire  etc.,  R.  Co.,  83  Iowa  253. 
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can  demand  no  relief  from  the  appellate  tribunal.^ 
//.  Appeals  by  Representative  Parties — (i)  Generally,— Th^ 

legal  representative  of  interests  involved  in  a  suit  as  an  executor 
or  a  trustee  may,  when  party  to  the  suit,  appeal  from  decisions 
injuriously  affecting  such  interests  where  they  are  otherwise 
unrepresented ; '  and  an  appeal  may  be  taken  by  the  real  party  in 
interest  in  the  name  of  the  nominal  party  to  the  record  represent- 
ing such  interest.'     But  a  trustee  having  no  personal  interest  in 

1.  Miller  v,  Scbenck,  78  Iowa  372;        BaAual    of    Xzeontor    to    AppMd. — 

Hanks  v.  Brown,  79  Iowa  560;  Rain-  Upon    the    refusal    of   the    executor 

water    v,    Hummell,    79    Iowa    571;  or     administrator    to    appeal     from 

Mathews  v.  Cedar  Rapids,  80  Iowa  the  allowance  of  a  claim  against  the 

459;  Charlton  v,  Sloan,  76  Iowa  288.  estate,   a  creditor,   devisee,   or    heir 

See  Waiver  of  Errors  on  Appeal^  infra,  may  appeal.  The  notice  of  appeal  must 

In   Equity. — Where,    in    an    equity  specify  that  such  party  and  not  the 

case,  a  party  fails  to-appeal  he  cannot  executor  appeals.     Proof  of  the  re- 

.have  a  more  favorable  decree  in  the  fusal  of  the    executor    need   not   be 

appellate  court  than  in  the  court  be-  made  or  filed,  but  the  proof  may  be 

low.     Charlton  v.  Sloan,  76  Iowa  288;  made   whenever    called   in    question. 

Frost  V,  Parker,  65  Iowa  178;  Huff  v.  Schultz  v.  Brown,  47  Minn.  255. 


Olmstead,  67  Iowa  598.     See  Principles  MiBSOnri. — Rev.  Stat.  Mo.    1889, 

of  Review^  infra,  21 13,  2114,  allow  an  amendment  in  the 

2.  Green  v,  Blackwell,  32  N.  J.  Eq.  Supreme  Court  substituting  the  real 

772;   Ratliff  V,  Patton,  37  W.  Va.  197;  party  in  interest  in  place  of  a  nominal 

McHenry   v,    McVeigh,   56    Md.    583;  party  in  the  Supreme  Court.    Mechan- 

Salmon  v.  Pierson,  8  Md.  297;  Teackle  ics'  Bank  t^.  Gilpin,  105  Mo.  17. 

V,  Crosby,  14  Md.  14;  White  v.  Mai-  Svbioqntnt  Attaehing  Creditor. — Sub- 

colm,  15  Md.  529.  sequent  attaching  creditors  admitted 

By  Personal  BaprwMttatiTei. — In  Colo-  to  defend  in  a  suit  in  the  name  of  a 

rado  Springs  Co.  v.  Hopkins,  5  Colo,  nominal   party  may   appeal  in    such 

338,  it  was  held  that  a  personal  repre-  name.     Barker  v.   Barker,  39  N.   H. 

sentative  cannot  prosecute  an  appeal  408. 

unless  his  ancestor  or  decedent  could  Suit  by  Solation  in  Vamo  of  Attorney- 
have  done  so  if  living.  Colorado  General. — Where  information  brought 
Springs  Co.   v,  Hopkins,  5  Colo.  338.  on  relation  of  a  person  is   dismissed 

Benefloiarioi. — Persons     for     whose  by  the  attorney-general  no  appeal  can 

benefit  plaintiff  sues  cannot  appeal  in  be  taken  from  such  order  of  dismis* 

their  own  name  unless  named  in  the  sal  by  the  relator.     Hering  v,   Atty.- 

complaint  as  parties.   Yarish  v.  Cedar  Genl.,  104  111.  292,  where  it  was  said 

Rapids,    etc.,    R.    Co.,   72    Iowa   556;  of  the  relator:    **  His  being  relator  did 

Fleming  v.  Mershon,  36  Iowa  413.  not  convert  a  purely  public  suit  into 

By  Vnsaeceesftil  Plaintiff. — And  an  ap-  a  private  one." 

peal  cannot  be  taken  by  one  of  several  3.  Pensacola  City  v.  Reese,  20  Fia. 

unsuccessful  plaintiffs  in  error,  in  the  437;  Motsinger  v,  Coleman,  16  111.  71; 

name    of    the  defendant  in   error,  to  Mclntyre  v,  Sholty,  139  111.  171;  Wil- 

reverse  a  judgment  without  such  de-  son  v.  Wallace,  64  Miss.  13;  Beazley 

fendant's  consent.     Mclntyre  v,  Shol-  v.  Prentiss,  13  Smed.  &  M.  (Miss.)  97; 

ty,  139  111.  171.  Barker    v.    Barker,    39    N.    H.    408; 

Administrator.  —  An    administrator  Mechanics'  Bank  v.  Gilpin,  105  Mo. 

should    appeal   in   his    proper    name  17;  Ratliff  v.  Patton,  37  W.  Va.  197. 

from  a    judgment    rendered    against  By  Ceetni  Qne  Tmst. — A  beneficiary 

him  on  account  of  his  administration,  who  possesses  an  appealable  interest 

Payne  v.  Dejean,   32   La.  Ann.  889;  in  a  suit   to  which   his  trustee   is  a 

Mausberg  Succession,  37  La.  Ann.  126.  party  may  appeal  in  the  name  of  the 

Executor. — An  appeal  by  an  executor  trustee   to   protect  his  own  interests, 

must  be  taken  in  his  individual  capac-  and  this  without  the  consent  of  the 

ity  from  a  decree  imposing  costs  of  trustee.     Mclntyre   v.    Eastern,  etc., 

audit  upon   him.     Lundy's  Estate,  3  R.  Co.,    26  N.    J.    Eq.  425:   Locks  & 

Com,  PI.  Rep.  (Pa.)  139.  Canals  v.  Nashua,  etc.,  R.  Co,  10  Cush. 
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the  appeal  cannot  maintain  the  appeal  against  the  consent  of  the 
cesttn  que  trusty  and  a  third  person  cannot  take  an  appeal  in  the 
name  of  a  party  to  the  decision  merely  because  it  may  affect  his 
interests  adversely.' 

(2)  Next  Friend, — A  "  next  friend  "  by  whom  a  suit  is  brought 
in  behalf  of  a  person  incompetent  to  sue  is  a  ^' party  to  the 
suit/'  within  the  meaning  of  statutory  provisions  restricting  the 
right  of  appeal  to  such  parties,'  and  may,  therefore,  prosecute 
an  appeal  to  protect  the  interests  he  represents.** 

(3}  Amicus  Curia. — ^A  mere  amicus  curia  appearing  in  trial- 
court  proceedings  cannot  appeal  from  any  decision  thereof,  even 
although  the  trial  court  may  have  allowed  him  to  introduce  evi- 
dence for  bis  own  benefit.* 

i.  Appellant  must  be  Party  to  Judgment. — At  com- 
men  law  a  plaintiff  or  defendant  in  error  must  have  been  a  party 
to  the  judgment  appealed  from.* 

TMn  Modtrn  TrMtlot. — Under  modern  practice  the  rule  is  still 
generally  the  same  both  at  law  and  in  equity.^ 

(Mass.)  385;  Chambersburg  Ins.  Co.  v.  writ  of  error  could  not  be  prosecuted 

Smith,  II  Pa.  St.  120.  at  the  instance  of  a  next  friend  for  the 

Writ  of  Error. — So  a  writ  of  error,  as  benefft  of  a  party  to  the  record  with- 

a  general  rule,  should  be  sued  out  in  out  his  consent. 

the  same  names  in  which  the  proceed-  4.  Thomas  v.  Levering,  73  Md.  461. 

logs  were    conducted.     Robinson    v.  Parent  M  Vest  Mend. — ^Where  par- 

Magarity,  ao  111.  426;  Louisville,  etc.,  ents  and  infants  are  both  parties  on 

Coasolidated  R.  Co.  v.  Surwald  (111.,  the  same  side  in  the  trial  court  the 

i^)i  37  N.  £.  Rep.  909.  parents    may  be  properly  appointed 

1.  Ratliff  V.  Patton,  37  W.  Va.  197.  next  friend  to  prosecute  an  appeal  in 
And  where  the  ^^stui  que  trust  ap-  behalf  of  the  infants.     McDonnld  v, 

pears  and  dismisses  the  suit  as  to  him.  Weir,  76  Mich.  243. 

it  will  be  dismissed  as  to  the  trustee        5.  Irwin  v,  Armuth,  129   Ind.  340; 

also.     Ratlifif  v.  Patton,  37  W.  Va.  197.  Campbell  v,  Swasey,  12  Ind.  70;  Hust 

2.  Colman  v.  West  Virginia  Oil  v.  Conn,  12  Ind.  257;  Bass  v.  Fontle* 
Co.,  25  W.  Va.  148;  Mclntyre  v,  roy,  11  Tex.  698.  See  also  Martin  v. 
Sholty,  139  111.  178.  Tapley,  119  Mass.  116. 

S.  Thomas  v.  Levering,  73  Md.  461;  6.  Payne   v.  Niles,  20  How.  (U.  S.) 

Deford  v.  State,  30  Md.  179;  McDon-  219. 

aid  r.  Weir,  76  Mich.  243;  ^jf/.  Dorr,  7.  Aiken   v.   Smith,   54  Fed.    Rep. 

3  How.  (U.  S.)  104;  Carlton  v.  Miller,  894;  Ex  p.  Cutting,  94  U.  S.   14;  EU 

2  Tex.  Civ.  A  pp.  619.  well  z/.  Fosdick,  134  U.  S.  513;  Guion 

Guardian  fcd  Litem. — A  guardian  cui  v.  Liverpool,  etc..  Ins.  Co.,  109  U.  S. 

litem  may  therefore  appeal  on  behalf  173;  Rorke  v,  Goldstein,  86   111.  568; 

of   infants  from  a  judgment  against  Hesing  v,  Atty.-Genl.,   104  111.    292; 

them.     Thomas  v.  Levering,  73  Md.  Sheldon  v.  Hinton.  9  111.  App.  216; 

461.  Heges  V,  Mace,  72  111.  472;   Jager  v, 

TroM  Jodgmont  by  Default. — Where  a  Doherty,  61  Ind.  528:  Koons  v.  Mel- 
judgment  has  been  rendered  by  de-  lett,  121  Ind.  585;  Hadley  v.  Hill,  73 
fault  against  infant  defendants  a  next  Ind.  142;  Hammon  v.  Sexton,  69  Ind. 
friend  may  appeal  in  their  behalf,  36;  Hogan  v.  Robinson,  94  Ind.  138; 
although  a  guardian  has  been  ap-  Keller  v.  Boatman,  49  Ind.  loi;  Scot- 
pointed,  where  ^e  has  neglected  for  land  v.  East  Branch  Min.  Co.,  56  Cal. 
an  unreasonable  time  to  prosecute  the  625 ;  McGinnis  v,  Wheeler,  26  Wis. 
appeal.  Carlton  v.  Miller,  2  Tex.  651;  Hackley  t^.  Hope,  4  Keyes  (N.  Y.) 
Civ.  App.  619.  123. 

Content  of  Party. — In  Ex  p.  Dorr,  3  Beaeon  of  Bule. — The  reason  of  the 

How.  ^U.  S.)  104,  it  nas  said  that  a  rule  is  that  one  not  a  party  to  the  de«- 
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ConitnietlTe  Partj. — But  where  an  active  party  to  the  proceedings 
is  substantially  affected  by  the  judgment  or  decree  appealed 
from,  he  may  maintain  his  appeal,  although  not  named  in  the 
judgment  or  decree.* 

/.  Actual  Controversy   must   Exist— tiw  unie  sutad. — A 

bona  fide  controversy  must  exist  between  parties  to  an  appeal,  or 
it  will  be  dismissed  by  the  court  of  its  own  motion,*  or  upon  the 
affidavit  of  an  adverse  party,*  or  even  a  mere  amicus  curia,^ 

Betwten  PartlM  on  Smim  8id«.-»'It  follows  that  no  appeal  can  be 
taken  by  one  party  against  another  on  the  same  side  unless  their 
interests  are  adverse.* 

When  intiTMU  wf  AdTwrM. — But  where  such  interests  are  adverse 
an  appeal  may  be  taken,  as  between  codefendaQts  or  coplaintiffs 
below,  without  joining  original  adverse  parties,  unless  their  inter- 
ests will  be  substantially  affected  by  a  modification  or  reversal  of 
the  judgment  appealed  from.* 

k.  Appealable  Interest— (i)  Generally.— It  is  not  enough 
for  the  appellant  to  show  that  he  is  a  party  or  privy  to  the  rec- 
ord. He  must  show  that  he  possesses  an  appealable  interest  in 
the  cause.'' 

cree  is  nsnally  got  concluded  thereby.  S.)  254,  it  was  said:  '*  Any  attempt  by  a 

Hedges  v.  Mace,  72  111.  472.  mere  colorable  dispute  to  obtain  the 

1.  Brooks  V.  Dixey,  72  Ind.  327.  opinion  of  the  court  upon  a  question 
Party  to  Suit.  — A  party  to  the  suit  of  law  which  a  party  desires  to  know 

whose  interests  in  the  subject-matter  for  his  own  interest  or  his  own  pur- 
are  disregarded  by  the  judgment  may  poses,  when  there  is  no  real  and  sub- 
appeal,  although  not  named  in  the  stantial  controversy  between  those 
judgment,  Biooks  v,  Doxey,  72  Ind.  who  appear  as  adverse  parties  to  the 
327;  as,  where  A  and  B'  interplead  suit,  is  an  abuse  which  courts  of  jus- 
to  recover  possession  of  money  paid  tice  have  always  reprehended,  and 
into  court  by  a  third  person,  and  the  treated  as  a  punishable  contempt  of 
money   is  awarded    A   by  the  judg-  court." 

ment  of    the    court,   B    may    appeal  6.  Lord  v.  Veazie,  8  How.  (U.  S.) 

from   such    judgment,   although    not  251;  Vanderveer  v.  Holcomb,  17  N.  J. 

named  therein.  Brooks  v,  Doxey,  72  Eq.  550;  England  v.  McLaughlin,  35 

Ind.  327.  Ala.  590;  Harper  v,  Bibb,  45  Ala.  670. 

2.  Green  v.  Blackwell,  32  N.  J.  Eq.  6.  Vanderveer  v.  Holcomb,  17  N.  J. 
772;  Lord  V,  Veazie,  8  How.  (U.  S.)  Eq.  550;  Brooks  v.  Doxey,  72  Ind. 
251;  Cleveland  v,  Chamberlin,  i  327;  Rose  v.  Baker,  99  N.  Car.  323; 
Black  CU.  S.)4i9;  Gaines  v,  Hennen,  Prince  v.  Bates,  19  Ala.  105;  Huck- 
24  How.  (U.  S.)  628;  Fletcher  v.  Peck,  abee  v.  Nelson,  54  Ala.  12;  De  Sylva 
6  Cranch  (U.  S.)  147;  American  v,  Henry,  3  Port.  (Ala.)  132;  Jones  ». 
Wood  Paper  Co.  v.  Heft,  8  Wall.  (U.  Etheridge,  6  Port.  (Ala.)  208. 

S.)  336;  Forrest  v,  M.  S.  &  L.  R.  Co.,  7.  California,  —  Rankin   v.   Centra! 

65  Eng.  Ch.  Rep.  125.  Pac.  R.   Co.,  73   Cal.   96;    Montgom- 

8.  Lord  V,  Veazie,  8  How.  (U.  S.)  ery  v,  Leavenworth,  2  Cal.  57;  People 

257.  V,   Wilson,  26  Cal.    127;  Williams  r, 

4.  Rex  V,  Veaux,  Comb.  13;   Dove  Dennison,   94  Cal.    540;    Scotland   v, 

V,  Martin,  Comb.  170;  Coxe  v,  Phil-  East  Branch  Min.  Co.,  56  Cal.  625. 

lips,   Cas.    Temp.    Hardw.    237.     See  Connecticut. — Dickerson's  Appeal,  55 

infra ^  VI..,  Dismissal  of  Appeal,  Conn.  223. 

Decree. — A   person    cannot    appeal  Illinois. — Jacobs  v.  Turpin,   83   111. 

from  a  decree  merely  to  have  it  af-  424;  Mclntyre  v.  Sholty,  139  111.  171. 

firmed,  Greene.  Blackwell,  32  N.J.  Eq.  Indiana. — Pierse  ».  West,    29   Ind. 

772.     In  Lord  v.  Veazie.  S  How.  (U.  266:  Mcllwaine  v.  Adams.  46  Ind.  58a 
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Dtanition. — An  appealable  interest  exists  when  the  judgment  or 
decree  so  affects  a  party  or  privy  to  the  record  that  he  would 
derive  a  substantial  benefit  from  its  modification  or  reversal.^ 


Kentucky, — Comb  v.  Je£ferson  Pond 
Draining  Co.,  3  Mete.  (Ky.)  72;  Terrill 
V,  Jennings,  i  Mete.  (Ky.)450. 

Louisiana.  —  Arrowsmith  v.  Rap- 
pclge,  19  La.  Ann.  327;  New  Orleans 
V.  Dufossat  (La.,  1394),  14  So.  Rep. 
S34;  Bourgeois  v.  Jacobs,  45  La.  Ann. 
1310;  Chapoton  v.  Creditors  (La., 
1894),  14  So.  Rep.  882. 

Maryland.  —  Salmon  v.  Pierson,  8 
Md.  297;  Walter  v.  Baltimore  Second 
Nat.  Bank.  56  Md.  141. 

Michigan. — Warner  v.  Whittaker,  6 
Mich.  133;  Griggs  v.  Detroit,  etc.,  R. 
Co.,  10  Mich.  117. 

Minnesota. — Burns  v.  Phinney,  53 
Minn.  431 ;  In  re  Hardy,  35  Minn.  J93. 

Mississippi. — Peyton  v,  Scott,  2  How. 
(Miss.)  870;  Heizer  V.  Fisher,  i3Smed. 
k  M.  (Miss.)  672;  Hamilton  v.  Moore, 
32  Miss.  205;  Griffing  v.  Pintard,  25 
Miss.  173;  Flournoy  v.  Smith,  3  How. 
(Miss.)  62;  Shields  v.  Graves,  6  How. 
(Miss.)  262. 

^^cm    York, — Hyatt   v.    Dusenbury. 

106  N.  Y.  663;  Bryant  v.  Thompson, 
123  N.   Y.  435;  People  v.  Lawrence, 

107  N.  Y.  607;  Idley  v.  Bowen.  11 
Wend.  (N.  Y.)  227;  Steele  v.  White,  2 
Paige  (N.  Y.)  478;  Hone  v.  Van 
Schaick,  7  Paige  (N.  Y.)  222;  Card  v. 
Bird,  10  Paige  (N.  Y.)  426;  Kelly  v. 
Israel,  11  Paige  (N.  Y.)  152. 

Pennsylvania.  — Alleghany  Bank's 
Appeal,  48  Pd.  St.  323:  Rowen  v.  King. 

25  Pa.  St.  409;  Risk's  Appeal,  no  Pa. 
St.  171;  Tiernan's  Estate,  33  Leg.  Int. 
(Pa.)  24. 

South  Dakota. — McCormick  Harvest- 
ing Mach.  Co.  V.  Snedigar  (S.  Dak., 
1892).  53  N.  W.  Rep.  83. 

Vermont,  -^  Hemmenway  v,  Corey, 
16  Vt.  225. 

Virginia, — Little  v.  Bowen,  76  Va. 
724;  Sayre  v,  Grymes,  1  Hen.  &  M. 
(Va.)  404:  Edmunds  v,  Scott,  78  Va. 
730. 

Wisconsin. -^yLzGinms  v,  Wheeler, 

26  Wis.  651;  Mann  v.  Thayer,  18  Wis. 
479;  McGregor  z'.  Pearson,  51  Wis.  122. 

United  States. — Swann   v.  Wright 
110  U.  S.   590;  Central  Trust  Co.  v. 
Grant  Locomotive  Works,  135  U.  S. 
207;  Stuart  V,  Gay,  127  U.  S.  518. 

DiaminaL  —  Where  the  appellant 
fails,  therefore,  to  show  any  interest 
vrbich  might  have  been  infringed  by 

2  Encyc.  PI.  &  Pr.— 11. 


the  judgment  rendered  his  appeal  will 
be  dismissed.  Hill  v.  Hill,  6  Ala.  166; 
Roberts  v.  Taylor,  4  Port.  (Ala.)  421; 
Headon  v.  Turner,  6  Ala.  66;  Dale  v. 
Roosevelt.  8  Cow.  (N.  Y.)  333;  Hyatt 
V.  Dusenbury,  106  N*  Y.  663;  Vanhorn 
V.  Frick,  3  S.  &  R.  (Pa.)  278;  Fotter- 
all  V.  Floyd,  6  S.  &  R.  (Pa.)  315;  Steel 
V,  Bridenbach,  7  W.  &  S.  (Pa.)  150; 
Rowen  v.  King.  25  Pa.  St.  409;  Town- 
send  V,  Davis,  I  Ga.  495;  Huds^'.n  v. 
Hudson,  84  Ga.  611;  Comb  z.  Jeffer- 
son Pond  Draining  Co.,  3  Mete.  (Ky.) 
72;  Ragland  v,  Wickware,  4  J.  J. 
Marsh.  (Ky.)  603;  Colman  v.  West  Vir- 
ginia Oil  Co.,  25  W.  Va.  148;  Howse 
V.  Judson,  I  Fla.  155;  Porter  v.  Rum- 
mery,  10 Mass.  64;  Mclntyre  v.  Sholty, 
139  111.  171;  Huner  v.  Reeves,  2 
Greene  (Iowa)  190;  Thomas  v,  Wyatt, 
9  Smed.  &  M.  (Miss.)  308;  Walter  v, 
Baltimore  Second  Nat.  Bank,  56  Md. 
14T. 

Costs. — The  mere  fact  that  costs  are 
awai^ded  against  a  party  does  not  give 
him  an  appealable  interest  in  the  judg- 
ment as  a  whole.  Studabaker  v,  Mark- 
ley  (Ind.  App.,  1893),  34  N.  E.  Rep. 
606. 

1.  Lawless  v.  Reagan,  128  Mass. 
592;  Dexter  v.  Codman,  148  Mass.  421; 
Lorber  v.  Connor,  82  Iowa  740;  Yarish 
V.  Cedar  Rapids,  etc.,  R.  Co.,  72  Iowa 
556;  Steele  v.  White,  2  Paige  (N.  Y.) 
478;  Reid  V.  Vanderheyden,  5  Cow. 
(N.  Y.)  719;  Idley  v,  Bowen,  11 
Wend.  (N.  Y.)  227;  Potter  v.  Baker.  4 
Paige  (N.  Y.)  290;  People  v.  Kent,  4 
N.  Y.  Wkly.  Dig.  62:  Garnsey  v. 
Knights.  I  Thomp.  &  C.  (N.  Y.)  259; 
Cuyler  v.  Moreland,  6  Paige  (N.  Y.) 
273;  Hone  V.  Van  Schaick,  7  Paige 
(N.  Y.)  221;  Sanford  v,  Sanford,  58  N. 
Y.  67;  Card  v.  Bird,  10  Paige  (N.  Y.) 
426;  Conner  v,  Belden,  8  Dailey  (N. 
Y.)  257;  Foster  v.  Prince.  8  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  407;  Honeggerr. 
Wettstein  (N.  Y.,  1881),  11  Rep.  275: 
Bockes  V,  Hathorn,  78  N.  Y.  222;  Ho- 
bart  V,  Hobart,  23  Hun  (N.  Y.)  484: 
Grant  v.  Hubbell,  34  N.  Y.  Super.  Ct. 
224;  Kiefer  v.  Winkcns,  39  How.  Pr. 
(N.  Y.  C.  PI.)  176;  Burk  v,  Ayers,  19 
Hun  (N.  Y.)  17;  Culpeper  v.  Gorrell, 
20  Gratt.  (Va.)  519;  Sayre  v.  Grymes, 
I  Hen.  &  M.  (Va.)  404;  Wingfield  v, 
Crenshaw,  3  Hen.  &  M.  (Va.)  245;  Du- 
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(2^  ClaifHanU  of  Fund, — Claimants  of  a  fund  who  were  made 
parties   to   the   original    proceedings   have   a    right   to  appeal 

pree  v.  Perry,  i8  Ala.  34;  Hill  v.  Hill,  DeerM  Aifeeting  lieiL — Where  a  de- 

6  Ala.  166;  Roberts  v,  Taylor,  4  Port,  cree  merely  provided  for  selling  prop- 

(Ala.)  421;  Trammel   v.     Simmons,  8  erty  covered  by  a  lien,  but  did  not  at- 

Ala.  271;  Adams  t^.  Woods,  8  Cal.  315;  lempt  to  extinguish  or  foreclose  the 

Woodward  v.  Spear,  10  Vt.  420;  Hem-  interests  of  appellants,  and  made  no 

menway  v,  Corey,  16  Vt.  225 ;  State  v.  mention  of    such  interests — held^  no 

Fowler,  41  La.  Ann.  380;  U.  S.  v.  Ar-  right  of    appeal.     Scotland    v.    East 

mijo,  5  Wall.   (U.  S.)  444;    Bucking-  Branch  Min.  Co.,  56  Cal.  625. 

ham*s  Appeal,  57  Conn.  544.  Tatnre  Contingency. — A  complainant 

What  &t«reit  Xaant. — It  is  sufficient  cannot  appeal  because  some  question 

to  show  that  a  legal  interest  or  repre-  which   may   arise  in   the   future,  but 

sentative  claim   is  involved.     Wood-  whose   decision    does   not   affect  the 

ward  V.  Spear,  10  Vt.  420:  Yarish  v.  merits  of  the  case,  has  been  left  unde- 

Cedar   Rapids,  etc.,  R.   Co.,  72   Iowa  termined.       State    v.    Waggoner,    88 

556.  Tenn.  290. 

Must  be  Substantial. — The  interest  Teitamentary  Xxeevtor.  —  A  testa- 
affected  must  be  substantial;  a  party  to  mentary  executor  may  appeal  from  a 
the  record  cannot  appeal  from  a  judg-  judgment  placing  him  in  possession  of 
ment  ordecree  not  affecting  his  rights,  property,  to  take  charge  of  which  he 
Hibernia  Sav.,  etc.,  Soc.  v.  Ordway,  has  been  appointed  and  qualified,  Suc- 
38  Cal.  680;  Scotland  v.  East  Branch  cession  of  Baumgarden,  35  La.  Ann. 
Min.  Co.,  56  Cal.  625;  Adams  v.  127;  or  from  an  order  setting  aside 
Woods,  8  Cal.  315;  South  v.  Hoy,  3  a  sale  of  real  estate  made  by  him  un- 
Bibb  (Ky.)  523;  U.  S.  v,  Armijo.  5  der  a  power  contained  in  the  will. 
Wall.  (U.  S.)  444.  Tn  re  Bagger's  Estate,  78   Iowa   171; 

What  Beoord  mnit  8hov.~And  the  In  re  McCune's  Estate,  76  Mo.  205. 

appealable   interest  must   be   clearly  Townsh^    Trustee.  —  In   an    action 

apparent  on  the  record.     Zumwalt  v,  against  a  township  trustee  on  a  note 

Zumwalt,  3  Mo.  269;  Gilbert  v.  Howe,  executed  by  him  in  his  official  capacity. 

47  Vt.  402;  Dougherty  v,  Compton,  3  judgment  was   rendered  against   the 

Smed.  &  M.  (Miss.)  100.  township.     Held,  that  right  of  appeal 

By  Godefendant. — Where  a  judgment  lay  in  the  township,  not  in  the  trustee, 

is  rendered  for  one  codefendant  and  Mcllwaine  v.  Adams,  46  Ind.  580. 

against  the  other,  the  former  cannot  Sareties. — ^Sureties  on  a  bond   may 

appeal  from  an  order  granting  a  ma*  appeal  from  a  judgment  against  their 

tion  for  a  new  trial  made  by  the  latter,  principal  if  parties  to  the  proceedings. 

Rankin  v.  Central  Pac.  R.  Co.,  73  Cal.  Graber  t^.  Com.,  7  Pa.  St.  265. 

93-  Powers  in  Tnst.~Where  a  will  vests 

Mortgagee. — A  mortgagee  cannot  ap-  powers  in  trust  in  executors  they  may 
peal  from  orders  of  the  Probate  Court  appeal  from  orders  of  the  court  setting 
directing  the  sale  of  portion  of  de-  aside  acts  done  in  performance  of  such 
ceased  mortgagor's  premises,  although  powers,  or  from  orders  of  court  set- 
covered  by  mortgage,  if  the  security  be  ting  aside  a  sale  made  under  power 
ample;  as  where  a  sale  was  ordered  given  by  will.  In  re  Bagger's  Estate, 
of  a  portion  of  mortgaged  premises  to  78  Iowa  171. 

pay  legacies,  the  testator  having  di-  In  Arbitration  Froeeedlngs. — Adefend- 

rected  by  his  will  that  the  mortgage  ant  may  appeal  from  an  award  against 

should  be  discharged  from  the  income  a  firm  in  which  he  is  adjudged  a  party 

of  the  estate.   Patterson's  Appeal  (Pa.,  against  his  claim  that  he  is  not  one. 

1888),  16  All.  Rep.  28.  Dawson  v.  Clifford,  3  Mont.  (Pa.)  17. 

From  Orders  not  Aifeeting  Plaintiff. —  By  Consent.— The  words  in  an  award 

Where  plaintiff  brought  suit  in  behalf  "  by  consent  of  parties  "  do  not  take 

of  himself  and '*  all  other  tajc payers"  away  the  right   of  appeal  from   the 

similarly  situated,  it  was  held  that  he  award.     McClain  v,  Boyer,  84  Pa.  St. 

could  not  appeal  from  an  order  strik-  417. 

ing  out  the  words  '*  and  all  other  tax-  ^ooeedingi  to  Beteradne  Sanity. — The 

payers,"  since  he  was  not  prejudiced  defendant  in  a  statutory  inquest  of  lu- 

thereby.     Yarish    v.   Cedar    Rapids,  nacy  may  personally  appeal  to  the  Su- 

etc,  R.  Co.,  72  Iowa  556,  premc  Court  from  a  judgment  declar- 

162 


PardiM  to                                      APPEALS.  Appellate  Prooeedingt. 

from  a  judgment  or  decree  adversely  afifecting  their  interests 
therein.* 

ing  him  insane.     Cuneo  v.  Bessoni,  63  McDonald,   109   U.   S.    150;    Sage   v. 

Ind.  524.     But  the    petitioner  cannot  Iowa   Cent.    R.    Co.,   96   U.    S.    712; 

appeal.     Studabaker  v.  Markley  (Ind.  White's  Appeal,  42  Leg.  Int.  (Pa.)  18; 

App.,  1893),  34  N.  £.  Rep.  606.  Adamson's  Appeal,  no  Pa.  St.   459; 

A  wife  cannot  appeal  from  a  decree  Louden  v.  Louden,  65  How.  Pr.  (N. 

adjudging  her  husband  insane.    Gan-  Y.  C.  PI.)  411* 

non  V.  Doyle,  16  R.  I.  726.  Appeal    must  b«    Separate. —  Parties 

Nor  can  a  petitioner  appeal  from  a  whose  claims  to  a  fund   are  distinct 

judgment  finding  a  person  sane,  since  cannot  appeal  jointly.     White's  Ap- 

it    does    not    affect    his     substantial  peal,  42  Leg.  Int.  (Pa.)  z8;  Adamson's 

rights.    Studabaker  v,  Markley  (Ind.  Appeal,  no  Pa.  St.  459. 

App.,  1893),  34  N.  E.  Rep.  606.  By  Grtditm.— Creditors  of  a  corpo- 

By^  BaprettntativeB  of  Lunatic. — The  ration  or  individual  against  whom  a 

representatives  of  a  lunatic  who  have  judgment  has  been  pronounced   can« 

objected  to  the  approval  of   the   ac-  not  at  common  law  prosecute  a  writ  of 

counts  of  the  lunatic's  trustee  in  the  error  from  such  judgment  in  the  name 

lower  court  may  appeal  upon  their  al-  of  the  unsuccessful  party.    Colman  v, 

lowance.     Moore  v.  White,  4  Har.  &  West  Virginia  Oil  Co..  25  W.  Va.  148; 

J.  (Md.)  548.  Mclntyre  v,  Sholty,  139  111.  171. 

By  One  Codtfnidaiit. — One  codefend-  In  Compoiitioa  Prooeedingt.— In  com* 
ant  has  no  substantial  appealable  in-  position  proceedings  taken  by  an  in- 
terest in  an  order  affecting  his  code-  solvent  debtor,  one  creditor  cannot  ap- 
fendant  alone.  He  cannot,  therefore,  peai  from  the  allowance  of  a  claim  of 
appeal  from  an  order  sustaining  code-  another  against  the  estate.  Hustin 
fendant's  demurrer  to  the  complaint,  v,  Worthly,  83  Me.  352. 
Duesterberg  v.  Swartzel,  114  Ind.  180.  By  Lion  Creditor. — A  lien  creditor  may 

Where  the  effect  of  reversal  will  be  appeal  from  an  order  refusing  to  set 

merely  to  benefit  a  nonappealing  de-  aside  a  sale  which  does  not  net  enough 

fendant — as  to  refund  money  to  him—  to  pay  his  claim,  and  which  he  asserts 

the  appeal  will  be  dismissed  as  to  the  was  unfair  and  illegal.    National  Bank 

other  defendants.      Hyatt  v.   Dusen-  v.  Sprague,  21  N.  J.  Eq.  458. 

bury.  106  N.  Y.  663.  Loniilana.— The  creditor  of  a  hus* 

Inchoate  Bight  of  Dower. — A  wife  band  was  held,  in  Cooley  v,  Cooley, 
possessing  an  inchoate  right  of  dower  38  La.  Ann.  195,  to  have  the  right  of 
in  premises  foreclosed  under  a  mort-  appeal  from  a  judgment  obtained  by 
gage  given  by  her  husband  may  appeal  the  wife  against  her  husband,  on  the 
from  the  decree  of  foreclosure  barring  allegation  that  it  would  deprive  him 
her  inchoate  rights,  if  she  is  a  party  of  payment  of  his  debt, 
to  the  foreclosure  suit.  Kiefer  v.  Win*  In  Attaohmont  Caoot.  —  An  appeal 
kens,  39  How.  Pr.  (N.  Y.  C.  PI.)  183.  from  a  judgment  sustaining  an  attach- 
By  Grantee  of  Boal  Ettato.— A  grantee  ment  may  be  prosecuted  by  the  debtor 
of  real  estate  from  a  residuary  legatee  whose  property  was  attached ,  although 
under  a  will,  subject  to  payment  of  at  the  time  the  judgment  was  rendered 
debts  and  claims  against  the  testator,  the  title  to  the  property  had  vested  in 
may  appeal  from  the  decree  of  a  judge  an  assignee  for  the  benefit  of  creditors, 
of  probate  allowing  the  executor's  ac-  the  debtors  having  the  prima  facie 
count  where  it  might  adversely  affect  right  in  case  the  attachment  is  dis- 
him.  Blastow  v.  Hardy,  83  Me.  28,  charged  to  sue  for  malicious  prosecu- 
Paine  v,  Goodwin,  56  Me.  41T.  tion,  notwithstanding  the  assignment. 

Judgment  Bimiiiiing   Aoeounts.  —  A  Francis  v,  Burnett,  84  Ky.  23. 

syndic  may  appeal  from  a  judgment  Contractor. — A  contractor  mav  appeal 

of  the  lower  court  dismissing  his  ac-  from  a  decree  establishing  a  lien  on  a 

count  and  refusing  to  hear  his  proofs  fund   in   the  hands  of  the  owner  of 

of  its  correctness.      Hinckley's  Sue-  premises   in   favor  of  a  third  party, 

cession,  30  La.  Ann.  1083.  where  the  fund  will  belong  to  the  con- 

1.  Swift  V,  Martin,  20  111.  App.  516;  tractor  if  no  lien  is  established.     Swift 

New  Orleans  v,   Peake,  52  Fed.  Rep.  v.  Martin,  20  111.  App.  516. 

74;    Florida   Internal   Imp.    Fund  v.  Creditor  of  Fond. — A  creditor  of  a  fund 

Greenough,  Z05  U.  S.  527;  Hovey  v  to  be  derived  from  the  sale  of  property 
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(3)  QtMsi  Parties. — Persons  required  by  order  of  the  court  to 
come  in  and  prove  their  claims  to  an  estate  of  an  assignor  or  dece- 
dent become  ^asi  parties,  and  may  appeal  from  the  rejection  of 
their  claims.^ 

(4)  Distributers  of  Fund. — The  mere  holders  of  a  fund  for  dis- 
tribution, or  assignees  for  benefit  of  creditors  or  administrators, 
cannot  appeal  from  judgments  or  decrees  deciding  antagonistic 
claims  thereto  unless  they  have  a  personal  interest  in  such  fund.' 

Orden  of  Diitribution. — And  they  cannot  appeal  from  orders  direct- 
ing the  distribution  of  the  fund  or  estate  in  their  possession  '  un- 

by  a  receiver  may  appeal  from  order  Abb.   Pr.  (N.  Y.  Supreme  Ct.)  89,  it 

of  sale,  if  a  party  to  the  proceedings,  was  held  that  where  a  creditor's  ac- 

although  he  has  no  title  to  the  prop-  tion  is  brought  in  his  own  behalf  and 

erty  nor  lien  thereon.     New  Orleans  in  behalf  of  others  who  may  come  in 

V,  Peake,  53  Fed.  Rep.  74.  before  final  decree  and  contribute  to 

From  Order  Confirming  Sale. — Parties  the  expenses  of  the  action,  and  other 

interested  in   a   fund   to   be    derived  creditors  appear  before   the   referee, 

from  a  judicial  sale  of  property  may  prove  their  debts  upon  the  accounting, 

appeal  from  an  order  confirming  the  and  except   to   referee's  report,  such 

sale.     Sage  V.  Iowa  Cent.  R.  Co.,  96  U.  creditors,  without  order  of  the  court 

5.  712.  declaring  them  parties,  are  entitled  to 

From  Deoree  Affecting  Fnnd. — Parties  notice  of  application  for  judgment  on 

liaving  an  interest  in  a  trust  fund  may  referee's  report,  and  to  maintain  an 

appeal   from   orders   which   diminish  appeal  if  their  motion  to  set  aside  the 

the  fund,  adversely  affecting  their  in-  judgment  be  denied, 
terest  therein;  as  from  an   order  al*        2.  Crawford  v.  Shriver,  139  Pa.  St. 

lowing  costs  and  expenses  to  a  com-  239;    Stewart    v.   Codd,   58    Md.    86, 

plainant  suing  in  behalf  of  the  fund.  Salmon  v,  Pierson,  8  Md.    299;    Mc- 

Florida  Internal  Imp.  Fund  v.  Green-  Colgan  v.  McLaughlin,   58   Md.  499; 

ough,  105  U.  S.  527.  Lurman  v,  Hubner,  75  Md.  273;  Haskie 

Fixing    Compensation. — Or   from   or-  v.  James,  75  Md.  568;  Beer  v.  Cred- 

ders  fixing  compensations  of  receivers  itors,  12  La.  Ann.  774;  Germany  Sav. 

or  assignees.     Hovey   v,    McDonald,  Bank   v,    Penser,    40  La.    Ann.    796; 

109  U.  S.  150;  Louden  v.   Louden.  65  Hanna   v.    Lauring,    19   Martin  (La.) 

How.  Pr.  (N.  Y.  C.  PI.)  411.  568;    Hazard  v.  Mississippi  Agricult- 

1.  Pearson  v,  Darrington,  32  Ala.  ural  Bank,  11  Rob.  (La.)  336 ^  Pearson 

232;   Anonymous,  18  Abb.  Pr.  (N.  Y.  v.  Darrington,  32  Ala.  232. 
Supreme  Ct.)87;  Eagan  v,  Phister,  5        Bejeotion  of  Claim. — An  administrator 

Sneed  (Tenn.)  299;  Hospes  v.  North-  or  assignee  cannot   therefore  appeal 

western,  etc.,  Mfg.  Co.,  41  Minn.  256;  from    an   order  of   the  court   reject- 

Boland's  Estate,  55  Cal.  311.  ing  claims  against   the   estate  in  his 

Pnrchaser  of  Property  at  Judicial  Bale,  hands.      Pearson   v,   Darrington,    32 

— A  purchaser  of  property  at  a  judicial  Ala.  232. 

sale  becomes  a  quasi  party  by  execut-        8.  Stewart  v,  Codd,  58  Md.  86;  In 

ing  his  notes  to  the  clerk  of  the  court,  re  Wright's  Estate,  49  Cal.  550;  Bates 

and   may  appeal    from    a    judgment  v,    Ryberg,   40    Cal.   463;    Matter  of 

rendered  on  the  notes.    Eagan  v.  Phis-  Hodgman's   Estate,   69   Hun  (N.  Y.) 

ter,  5  Sneed  (Tenn. )  299.  484;  Singmaster's  Appeal,  86  Pa.  St. 

Proceedings  against  Insolvent  Corpora-  169;  Herbst's  Appeal,  90  Pa.  St.  353, 

tion. — In  statutory  prqceedings  against  Gallagher's    Appeal,    89  Pa.    St.    29, 

an   insolvent    corporation  a  creditor  Axtell's  Appeal,  43  Leg.  Int.  (Pa. ) 476, - 

who  has  come  in  and  proved  his  claim  In  re  Dewar's   Estate,  10  Mont.  422; 

may  appeal  from  an  order  directing  Mellon's  Appeal,  32  Pa.  St.  i2i;Stine- 

«ale  of  corporate  property,  and  from  man's  Appeal,  34  Pa.  St.  394;  Sharp's 

the  confirmation  of  such  sale.   Hospes  Appeal,     3   Grant's    Cas.    (Pa.)    260: 

V,  Northwestern,  etc.,  Mfg.    Co.,  41  Chew's   Appeal,  3   Grant's  Cas.   (Pa.) 

Minn.  256.  308;   Craig's  Appeal,  38  Pa.   St.   330: 

In  Action  Brought  on  Behalf  of  Others  Allegheny  Bank's  Appeal,  48  Pa.  St- 

Bimilarly  Situated. — In  Anonymous,  iS  328. 
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less  they  are  personally  interested  as  a  private  party  therein,* 

Ezecaton,  ete. — Executors,  adminis-  court  below;  (2)  in  all  cases  where  the 
trators,  receivers,  and  trustees  are  trustee  is  interested  in  the  fund  to  be 
in  their  official  capacity  indifferent  distributed  as  a  creditor;  (3)  where 
persons  as  between  real  parties  in  in-  the  increase  or  diminution  of  the  whole 
terest.  They  cannot  therefore  appeal  fund  in  his  hands  as  trustee  is  in- 
from  orders  of  the  court  directing  dis-  volved,  and  which  increase  or  diminu- 
tribution  of  the  fund  of  an  estate,  tion  would  enure  to  the  benefit  or  loss 
They  have  no  concern  as  to  who  shall  of  all  the  creditors.  Frey  v.  Shrews- 
bear  the  costs  of  the  litigation,  and  bury  Sav.  Inst.,  58  Md.  151;  McCol- 
therefore  cannot  appeal  from  such  gan  v,  McLaughlin,  58  Md.  501. 
orders.  Goldtree  v,  Thompson,  83  When  He  oannot  Appeal — Contest  be- 
Cal.  420;  Adams  v.  Woods,  8  Cal.  315,  tween  Creditors. — Where  the  contest  is 
68  Am.  Dec.  313;  Bates  v,  Ryberg,  40  between  creditors,  or  when  the  va- 
Cal.  465;  In  r^  Wright's  Estate,  49  lidity  or  amount  of  a  particular  claim 
Cal.  550;  Rosenberg  v.  Frank,  58  Cal.  preferred  by  a  creditor  is  the  subject 
420;  Roach  V.  Cofifey,  73  Cal.  282;  of  dispute,  the  trustee  has  no  ap- 
Singmaster's  Appeal,  86  Pa.  St.  169.  pealable  interest  in  the  controversy. 

Garnishee. — So  a  garnishee  who  ad-  McColgan  v,  McLaughlin,  58  Md.  501. 
mits  the  possession  in  his  hands  of  a  Fund  for  Security.— A  trustee  of  a 
fund  belonging  to  garnishor  cannot  fund  for  the  security  of  indebtedness 
appeal  from  an  order  of  court  direct-  has  a  right  to  appeal  and  ought  to  ap- 
ing him  to  deliver  the  fund  .into  the  peal  from  a  judgment,  in  an  action  to 
sherifiTs  hands.  Germania  Sav.  Bank  enforce  the  indebtedness  wherein  the 
».  Penser,  40  La.  Ann.  796.  trustee  is  a  party,  excluding  meritori- 

Appeal  by  Chuurdian. — But  an  order  ous  claimants  from  their  share  of  the 

removing  a  guardian,   and  ordering  fund.     Bockes  v,   Hathorn,  78  N.  Y. 

him  to  pay  over  funds  of  the  ward  in  225. 

his  hands  and  pay  personally  the  costs  In  Official  Capacity. — Where  an   ap- 

of  suit,  is  appealable  by  the  guardian,  peal  is  taken  by  a  trustee  for  the  sale 

In  re  Hill's  Estate,  7  Wash.  421.  of  lands  in  his  official  capacity  only  it 

Appeal    by  Tmetee. — A   trustee    ap-  cannot  be  sustained   by  proof  of  his 

pointed  by  the  cour>  to  sell  property,  private  interest.     Lurman  -v.  Hubner» 

as  in  a  partition  suit,  is  the  agent  of  75  Md.  273. 

the  court  only — the  sale  is  a  transac-  Order  of  Delivery  to  Sheriff. — A  third 

tion  between  the  court  and  the  pur-  person    claiming    no  interest   in   the 

chaser.     He  has  no  appealable  inter-  property  of  a  second   person   in  his 

est  in  an  order  setting  aside  a  sale  hands  cannot  appeal  from  an  order 

made  by  him,  and  cannot  appeal  there-  of  the  court  that  it  be  delivered  to  the 

from.      Lurman  v,    Hubner,   75   Md.  sheriff.     Hall  v.  Brooks,  89  N.  Y.  33. 

273;   Haskie  v.   James,   75   Md.    568.  Nor  can  the  sheriff  appeal  from  an 

Overruling  Ellicott  v,  Ellicott,  6  Gill  &  order  of  the  court  to  bring  into  court 

J.  (Md.)  45.  money     recovered     upon    execution. 

Tmetee  for  Creditori.— A  trustee   in  Sanderson  v.  Alcock,  9  Gill  &  J.  (Md.) 

insolvency  proceedings  represents  the  164. 

creditors,  and  when  personally  inter-  1.  Decree  Adjusting  Eights  of  Legatee*, 
ested  as  a  bonded  trustee,  with  a  right  — An  executor  or  administrator  can- 
to a  fair  compensation  for  his  services,  not  appeal  from  a  decree  settling  his 
may  in  the  interest  of  all  the  creditors  account,  so  far  as  it  affects  merely  the 
appeal  from  an  order  setting  aside  a  rights  of  legatees  among  themselves 
sale  made  by  him.  McHenry  v,  Mc-  and  to  the  estate  to  be  distributed. 
Veigh,  56  Md.  583;  Salmon  v.  Pier-  Matter  of  Hodgman's  Estate,  69  Hun 
son,  8  Md.  297;  Teackle  v,  Crosby,  (N.  Y.)  484;  Andrews  v.  Andrews,  46 
14  Md.  14;  White  v.  Malcolm,  15  Md.  N.  J.  Eq.  528;  Hewitt's  Appeal,  58 
539.  Conn.     223:     Hamner    v»    Griffith,    x 

When  Tmetee  may  Appeal.— A  con-  Grant's  Cas.  (Pa.)  193. 

▼entional   trustee    appointed    to    sell  Sheriff. — A    sheriff    may   appeal   as 

property  or  distribute  proceeds  among  sheriff    from    a    decree    distributing 

creditors   may   appeal — (i)   whenever  funds  collected  on  execution  by  h-m. 

his  commissions  or  other  allowances  Hamner    v,    Griffith,   i   Grant's   Cas. 

as  trustee  are  affected  by  order  of  the  (Pa.)  193. 
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(5)  Purchasers  at  Judicial  Sale  —  From  Ordm  OUtribntliig  Pi^ooMdi. 
— Nor  can  purchasers  of  property  under  foreclosure  or  sale  by 
order  of  the  court  appeal  from  decrees  or  orders  distributing  the 
proceeds  of  such  sale  among  the  various  claimant  creditors  or 
lienors  of  the  fund  so  realized.^ 

Orden  Aifeetliig  Aoquirod  Bighti. — Purchasers  at  such  sales  cannot 
appeal  from  the  original  decree  of  foreclosure  or  order  of  sale 
made  prior  to  their  bids.*  But  if  they  become  by  purchase  of 
the  premises  subject  to  the  jurisdiction  of  the  court,  in  the  subse- 
quent proceedings  they  may  appeal  from  orders  adversely  affect- 
ing their  acquired  rights  in  the  subject-matter.' 

Order  of  DoUyoryto  Foroign  Tnutoo.  8.  Blossom  v.  Milwaukee,  etc.,  R. 

—An  executor  may  appeal  from  an  Co.,  i  Wall.  (U.  S.)  655;  Minnesota 

order  of  court  to  deliver  property  to  a  Co.  v,  St.  Paul  Co.,  2  Wall.  (U.   S.) 

foreign  trustee.     Hewitt's  Appeal,  58  609;  Williams  v.  Morgan,  11 1   U.  S. 

Conn.  223.  684;   Louisville,  etc.,  R.  Co.  v.  Wil- 

BooeiTort. — Receivers    have  an  ap-  son,  138U.  S.  501;  Murphrey  v.  Wood, 

pealable  interest  in  decrees  or  orders  2  Jones(N.  Car.)63;  Davis  t^.  Stewart, 

of  court  determining  the  amount  due  4  Tex.  223;  Yerby  v.  Hill,  16  Tex.  377; 

from  them  in  settlement  of  their  ac-  Boland's  Estate,  55  Cal.  310;  Eagan  v. 

count.     Hinckley  v,  Gilman,  etc.,  R.  Phister,  5  Sneed  (Tenn.)  299;  Mutual 

Co.,  94  U.  S.  467.  L.  Ins.  Co.  v,  Sturges,  33  N.  J.  £q. 

Leave  of  Court. — But  from  any  order  328;  Delaplaine  v.  Lawrence,  10  Paige 

affecting  their  rights  and  duties  they  (N.  Y.)  602. 

must  be  authorized  to  appeal  by  the  In  Blossom  v,  Milwaukee,  etc.,  R. 

court  of  appointment.     McKinnon  v.  Co.,  i  Wall.  (U.  S.)  655,  it  was  said: 

Wolfender,  78  Wis.  237.  **  It,  however,  seems  to  be  well  settled, 

Deeree    against   BoMirer. — A    party  that  after  a  decree  ad judicating  certain 

aggrieved  by  a  decree  rendered  for  or  rights  between  the  parties  to  the  suit, 

against  a  receiver  may  appeal,  whether  other  persons  having  no  previous  in- 

the    receiver   has  a  right  of  appeal  terest  in   the  litigation   may  become 

or  not,  and  without  leave  of  court,  connected  with  the  case,  in  the  course 

Melendy  v.  Barbour,  78  Va.  545;  Gage  of  the  subsequent  proceedings,  in  such 

V.  Crockett,  27  Gratt.  (Va.)  735.  a  manner  as  to  subject  them  to  the  ju- 

Order  of  Appointment. — But  a  receiver  risdiction   of    the   court,  and   render 

has  no  appealable  interest  in  the  or-  them  liable  to  its  orders;  and  that  they 

der  appointing  him.     Conner  v.  Bel-  may  in  like  manner  acquire  rights  in 

den,  8  Daly  (N.  Y.)  257.  regard   to  the   subject-matter  of   the 

By  Assignee  in  Bankruptoy. — An  as-  litigation,  which  the  court  is  bound  to 

signee  cannot  appeal  from  an  allow-  protect." 

ance  by  the  court  of  a  claim  against  Must  Await  Conftrmation  of  fieeale. — 
the  assigned  estate  which  he  has  dis-  In  Childs  v,  Hurd,  25  W.  Va.  530,  it 
allowed.  Beer  v.  Creditors,  12  La.  was  held  that  a  purchaser  of  prop- 
Ann.  774.  erty  at  a  judicial  sale  cannot  appeal 

Partnership  Interest. — ^A  partner  who  from  a  decree  setting  aside  such  sale 
disclaimed  all  title  to  a  copartner's  in*  and  ordering  a  resale,  until  the  resale 
terest,  and  offered  to  account  to  whom-  has  been  made  and  confirmed  by  the 
soever  should  be  judicially  ascertained  court.  Overruling  Roberts  v.  Rob- 
to  be  the  owner,  was  held  to  have  no  erts,  13  Gratt.  (Va.)  639,  and  Kable  v. 
appeal  from  a  decree  adjudicating  the  Mitchell,  9  W.  Va.  492. 
ownership.  Crawford  v,  Shrlver,  139  Order  of  Besale.— A  purchaser  at  ju- 
Pa.  St.  239.  dicial  sale  may  appeal  from  the  order 

1.  Stuart  V.    Gay,   127  U.    S.    518;  of  the  court  refusing  confirmation  and 

Swann  v,  Wright,  no  U.  S.  590;  Cen-  ordering  resale.     Boland's  Estate,  55 

tral  Trust  Co.   v.   Grant  Locomotive  Cal.  310. 

Works,  135  U.  S.  222.  From  Order  Adjudging  Lien  Prior. — 

8.  Blossom  V,  Milwaukee,  etc.,  R.  Where  a  purchaser  of  a  railroad  under 

Co.,  I  Wall.  (U.  S.)  655.  foreclosure  of  deeds  of  trust  bought 
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L  Subsequent  Conveyance  of  Interest. — Under  the  rule 

that  an  appeal  will  not  lie  in  favor  cf  one  who  has  no  interest  in 
the  controversy,  the  appealable  interest  must  exist  at  the  time  an 
appeal  is  taken.*  A  party  to  a  judgment  or  decree  who  disposes 
of  all  his  interest  in  the  subject-matter  affected  thereby  and  before 
the  appeal  is  taken  loses  his  right  of  appeal.* 

m.  Appeals  by  "Party or  Person  Aggrieved" — (i)  Gen- 

trolly. — The  statutes  of  many  states  provide  that  the  right  of 
appeal  shall  exist  in  favor  of  any  "  person  "  or  party  "  aggrieved  " 
or  "  injured.***  These  statutes  contemplate  a  person  or  party  ag- 
grieved in  a  legal  sense.* 

on  condition  that  he  should  pay  all  Agreement  to  Froeeonte. — A  plaintiff 

debts  adjudged  superior  to  the  deeds,  who  has  assigned  his  interest  in  a  suit 

it  was  held  that  he  might  appeal  from  under  an  agreement  merely  to  prpse- 

an  order  giving  priority  to  claim  of  cute  it  to  a  final  judgment  has  no  ap- 

appellee.     Louisville,  etc.,  R.  Co.  v,  pealable  interest  therein.     Weiler  v, 

Wilson,  138  U.  S.  501.  Long,  13  Pa.  Co.  Ct.  Rep.  632. 

Pailnre  to  Comply  witli  Condition  of  8.  Thus  Rev.  Stat.  New  Jersey,  p. 

ftde. — Bidders  at    judicial    sale   who  712,   provides   **  that  all  persons  ag- 

fail  or  refuse  to  comply  with  terms  of  grieved  by  any  order  or  decree  "  of 

sale  are  not  purchasers  in  such  legal  the  court  of  chancery  may  appeal, 

sense  as  to  become  parties  to  the  pro-  Florida. — A/ctof  Feb.10,1832,  Florida, 

ceedings,  and  entitling  them  to  appeal  allows  (section  i)an  appeal  toa  "  party 

from  orders  confirming  a  sale  to  subse-  aggrieved  "  by  a  final   judgment    or 

quent  bidders.  In  re  Pearson's  Estate,  decree. 

gS  Cal.  603.  Haesaohnietti. — Pub.  Stat.  Mass.,  c. 

When  not  a  Party. — The  application  152,  §  10,   allows    an    appeal   from  a 

of  a  purchaser  at  a  foreclosure  sale  to  judgment  founded  on  matters  of  law 

the  appellate  court  to  modify  a  super-  apparent  upon  the  record  to  a  '*  party 

seadeas  issued  on  appeal  does  not  make  aggrieved. " 

him  a  party  so  as  to  affect  him  with  Tezai. — Rev.  Stat.,  art.  2707,  grants 

notice  of  errors,     Lambert  v.  Living-  an  appeal  to  "any  person  aggrieved" 

sion,  131  111.  161.  by  any  decision  of  the  county  court. 

1.  McGregor  v.  Pearson,  51  Wis.  122;  Ohio. — Rev.  Stat.,  ^  5226,  gives  right 

Gordon  v.  Gibbs,  3  Smed.  &  M.  (Miss.)  of  appeal  in  the  cases  mentioned  to 

473;  Weiler  v.  Long,   13  Pa.  Co.   Ct.  "a    party   or    other   person   directly 

Rep.  632.  affected." 

8.  McGregor  v.    Pearson,   51   Wis.  Callfomis. — Code  Civ.  Proc.  ^  938, 

122:  Burns  9.  Phinney,  53  Minn.  431;  allows  an  appeal  **to  anv  party  ag- 

Gordon  v.  Gibbs,  3  Smed.  &  M.  (Miss.)  grieved  "  in  the  cases  specified. 

473;  Weiler  v.  Long,  13  Pa.   Co.  Ct,  Misgonrl.— Rev.   Stat.   1879,  §  37io» 

Rep.  632.  grants  right  of  appeal  "  to  any  person 

Conveyanee  of  Equity  of  Redemption,  aggrieved  *'  in  the  cases  specified.' 

—A  mortgagor  who  subsequently  con-  Minnesota. — Gen.    Stat.    1878,  c.  49, 

ve3r9  his  remaining  interest  in  mort-  §  14,  provides  that  an  appeal  taken 

gaged  premises  by  deed  made  after  a  from  an  order  appointing  an  adminis- 

decree  of  foreclosure,  cannot  appeal  trator  "can  only  be  taken  by  a  party 

therefrom.     McGregor  v,  Pearson,  51  aggrieved." 

Wis.  122.  Vermont.— Gen.   Stat.   c.    48,  §  30, 

Kertgagor. — But  if  the  mortgagor  is  enacts  that  any  person  interested  in  a 
made  a  party  to  a  bill  of  foreclosure  decree  of  a  probate  court  who  consid- 
after  conveyance  of  the  equity  of  re-  ers  himself  injured  may  appeal, 
demption,  and  sets  up  a  defense,  as  of  4.  In  Green  v,  Blackwell,  32  N.  J.  Eq. 
usury,  which  he  willbe  precluded  by  the  772,  it  was  said:  "This  right,  there- 
decree  from  again  setting  up,  he  may  fore,  belongs  to  every  person  in  a 
appeal,  as  prejudicially  affected.  An-  legal  sense  aggrieved.  Now,  not  only 
drews  v.  Stelle,  22  N.  J.  £q.  478.  are  those  persons  so  aggrieved  whose 
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(2)  Construction  of  Statutes. — Where  the  statute  vests  the  right 
of  appeal  in  "  parties  aggrieved,"  it  intends  parties  to  the  original 

individual,    peculiar    rights    are    in-    creditors  of  a  corporation,  and  not  its 
vaded,  but  also  those  whose  represent-    temporary    receiver,   apply   for  sum- 


ative  claims  are  assailed.  Whoever 
stands  in  a  cause  as  the  legal  repre- 
sentative of  interests  which  may  be 
injuriously  affected  by  the  decree  made 
is,  within  the  meaning  of  these  laws, 
aggrieved." 

By  Corporation. — A  corporation  has 
no  appealable  interest  as  a  party  ag- 


mary  relief  and  it  is  granted,  notwith- 
standing the  opposition  of  the  re- 
ceiver and  the  interests  which  he 
represents,  such  receiver  is,  within 
the  meaning  of  §  1294,  Code  of  Civ. 
Pro.,  a  party  aggrieved,  and  has  the 
right  of  appeal  to  the  general  term. 
People  V.  St.  Nicholas  Bank,  77  Hun 


grieved  in  an  action  brought  against  it  (N.  Y.)  160. 

and  a  stock  holder  to  com  pel  a  transfer-  By  Guardian. —A  guardian  of   chil- 

ence    of    shares    standing    in    stock-  dren  of  deceased  heir  of  intestate  may 

holder's  name,  and  payment  of  divi-  appeal  from  the  allowance  of  an  execu- 

dends  to  his  transferror.     Board   of  tor's  or  administrator's  final  account. 

Liquidation   v.    New    Orleans    Water  Mather  v,  Bennett,  21  N.  H.  188;  Ed- 


Works  Co.,  39  La.  Ann.  202. 

But  a  corporation  may  appeal  as  a 
"person  aggrieved"  from  orders  di- 
rected against  its  officers  in  their  of- 


ward's  Succession,  34  La.  Ann.  216. 

Ouardian'i  Aooonnt. — A  creditor  of  a 
minor  who  has  begun  suit  against  the 
guardian  may  appeal  from  a  decree  al- 


ficial  capacity,  as  an  order  to  compel    lowing  his  account.     Clark  v.  Courser, 
thechairmanof  a  corporation  to  submit    29  N.  H.  170. 


to  examination  to  enable  plaintiff  to 
frame  his  complaint.  Sherman  v. 
Beacon  Constr.  Co.,  58  Hun  (N.  Y.) 

143- 
By  Stookholdor. — A  stockholder  may 

appeal  where  the  company  refuses  to 

appeal   from   judgments  affecting  its 

interests,  under  a  statute  allowing  an 

appeal  to   "a  party  or  other  person 

directly  affected,"  as  from  a  judgment 

ordering  cancellation    of    a    railroad 

lease.     Henry  v,  Jennes,  47  Ohio  St. 

116. 


Onardian's  Feos. — But  persons,  as 
trustees  under  a  will,  bringing  an  ac- 
tion to  determine  rights  of  children 
under  guardianship  have  no  appeal- 
able interest  in  allowances  of  fees  to 
a  guardian  or  his  attorney.  Goldtree 
V,  Thompson,  83  Cal.  420. 

By  Ward. — A  ward  may  appeal  from 
a  decree  granting  or  refusing  the  ap- 
pointment of  a  guardian  over  him. 
Wedham's  Appeal,  85  Me.  360. 

But  a  father  of  an  infant  has  no 
appealable   interest  as  a    '*  party  ag- 


Iniolvent  Company. — A  corporator  of    grieved  "  in  an  order  made  on  applica- 


an  insolvent  company  may  appeal 
from  an  order  for  sale  of  land  of  cor- 
poration by  its  liquidator.  State  v. 
Judge,  31  La.  Ann.  823. 

By  Creditors. — One  creditor  has  no 
right  of  appeal  from  the  allowance  of 
a  claim  of  another  creditor  against  the 
estate  of  a  debtor  who  makes  a'settle- 
ment  by  composition  proceedings  in 
insolvency,  as  the  creditor  has  rem- 
edy enough  by  an  action  on  his  own 
debt.  Huston  v.  Worthly,  83  Me.  352; 
Ex  p.  Haines,  76  Me.  394;  Ex  p.  Mor- 


tion  of  the  infant's  guardian,  seeking 
permission  to  lease  the  infant's  prop- 
erty.    Cook  V.  Cook,  99  Mich.  63. 

Taxpayer. — A  person  whose  only 
pecuniary  interest  in  public  proceed- 
ings is  that  of  a  taxpayer  has  no  right 
to  be  admitted  to  such  proceedings. 
Chandler  v.  Railroad  Com'rs,  141 
Mass.  213. 

Nor  to  appeal  therefrom  as  a  **  party 
aggrieved."  Chandler  r.  Railroad 
Com'rs,  141  Mass.  213;  Carey  v.  Jus- 
tices,   5    Snecd    (Tenn.)   516;    Obion 


gan,  78  Me.  36;   Messer  v.  Storer,  79    County  Ct.  v.  Marr,  8  Humph.  (Tenn.) 


Me.  512. 

Creditors  of  a  defendant  below, 
when  made  coparties  by  plaintiff,  may 
appeal  alone  from  the  judgment  or 
decree,  so  far  as  it  affects  their  inter- 
est, as  in  an  action  by  vendor  to  avoid 
a  sale  of  goods.  Jaffray  v.  Moss,  41 
La.  Ann.  548. 

GrediMS     €f     Corporation.  —  Where 


638;   Hunter  v.   Campbell  County,  7 
Coldw.  (Tenn.)  50. 

As  *  •  Person  Aggrieved."* — But  he  may 
appeal  as  a  "  person  aggrieved  "  from 
a  claim  allowed  against  the  political 
subdivision  to  whose  expenses  he 
contributes  as  a  taxpayer,  although 
not  a  party  to  original  proceedings. 
Wilson  V,  Wallace,  64  Miss.  13;  Gas- 
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proceedings  in  which  the  appeal  is  taken.^     A  stranger  to  the 

record  cannot  appeal  therein.'  Where  the  right  exists  in  favor 
of  "  persons  aggrieved,"  the  statute  is  held  by  the  more  numerous 
authorities  to  include  every  person  injuriously  affected  by  the 
judgment,  whether  technically  parties  to  the  suit  or  not  ;•  and  they 
may  show  by  evidence  de  hors  the  record  that  they  are  injured.* 

light  Co.  V,  Scranton,  2  Law  Times,  sions  of  such  board.    Bunnell  v.  White 

N.  S.  (Pa.)  43.  County,  124  Ind.  i;  Waller  v.  Wood, 

EaUbluhment  of  Boads. — Anyone  di-  loi  Ind.  138;  Platter  v.  Elkhart  Coun- 

rectly  interested  in  laying  out  a  high-  ty,    103    Ind.    360;    Grusenmeyer    v, 

way  may  appeal  from  such  proceed-  Logansport,  79  Ind.  549. 

ings  as  a  *'  person  aggrieved.'*     Fos-  1.  Martin   v,  Kanouse,   2  Abb.   Pr. 

ter  V,  Dunklin,  44  Mo.  216;  Overbeck  (N.  Y.   Supreme  Ct.)  390;  Yudkin  v. 

V.  Galloway,  10  Mo.  364.  Gates,  60  Conn.  426;    People  v,  Pfeif- 

A  taxpayer  cannot  take  an  appeal  fer,  59  Cal.  91;  Stockton,  etc.,  R.  Co. 
as  a  party  aggrieved  from  the  accept-  v,  Galgiani,  49  Cal.  139. 
ance  of  a  contract  for  a  public  build-  2.  People  v.  Lynch,  54  N.  Y.  681; 
ing,  by  a  court  below,  under  a  statute  Fairbanks  v,  Corlies,  i  Abb.  Pr.  (N. 
allowing  appeals  from  '*  allowances"  Y.  C.  PI.)  155;  Matter  of  Bristol,  16 
for  or  against  the  county.  Armstrong  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  397; 
V.  Truitt,  53  Ark.  287.  Thompson  v.  Tracy,  60  N.  Y.  31;  Mar- 
By  Sureties. — Sureties  on  an  injunc-  vin  v,  Marvin,  11  Abb.  Pr.  N.  S. 
tion  bond  may  appeal  from  a  judg-  (N.  Y.  Ct.  App.)97;  Fosters.  Foster, 
ment  rendered  on  a  bond  against  the  7Paige(N.  Y.)  48;  Hubbard  v.  Eames, 
principal  alone,  although  not  parties  22  Barb.  (N.  Y.)  597;  Tracy  v.  Selma 
to  the  suit.  Nolan  v,  Jones,  108  Mo.  First  Nat.  Bank,  37  N.  Y.  525;  Miller 
436.  V.  Bate,  56  Cal.  135;  People  v.  Grant, 

ByPartiMr. — A  partner  may  appeal  45  Cal.  97;   Montgomery  v.   Leaven- 

from  the  denial  of  a  motion   to  dis-  worth,  2  Cal.  57;  People  v.  Pfeiffer,  59 

charge  an  attachment  of  a  debt  due  Cal.  89. 

the  firm  to  satisfy  a  judgment  against  8.   Nolan    v,   Jones,    108    Mo.   436; 

him  alone.     Rich  v.  Solari,  6  Mackey  Haniford  v.  Kansas  City,  103  Mo.  180; 

(D.  C.)  371.  Wilson  V,  Wallace,  64  Miss.  13;  De- 

By  Aaiiignee. — The  assignee  of  land  berry  v.  Holly  Springs,  35  Miss.  385; 

charged  by  will  with  the  payment  of  a  Bryant  v.  Allen,  6  N.  H.  116;  Leavitt 

legacy  may  appeal  from  the  allowance  v,  Wooster,  14  N.  H.  550;  Wentworth 

of  an  executor's  account.     Leavitt  v.  v.  Treanor,    31  N.  ^H.  528;  Pierce  v. 

Wooster,  14  N.  H.  550.  Gould,  143  Mass.  234;  Farrar  v,  Par- 

From  Doeree  of  Sale. — The  owner  of  ker,  3  Allen  (Mass.)  556;  Smith  v.  Sher- 

the  reversion  may  appeal  from  a  decree  man,  4   Cush.  (Mass.)  408;  Smith  v. 

ordering  sale  of  land  to  which  the  re-  Bradstreet.  16  Pick.  (Mass.)  264;  An- 

version  attaches.     Tilton  v.  Tilton,  41  dress  v.  Andress,  46  N.  J.  £q.    528; 

N.  H.  479.  Swackhamer   v,    Kline,  25  N.   J.  £q. 

By  TrnsteM. — Trustees  under  a  will  503;  Parker  v,  Reynolds,  32  N.  J.  Eq. 

similarly    interested    with    executors  293;  Henry  v,  Jennes  (Ohio,  1890),  24 

may  appeal  from  orders  denying  mo-  N.  £.  Rep.  1077;  Stevenson  z/.  Shriver, 

tions  made  in  behalf  of  such  executors  9  Gill  &  J.  (Md.)  324. 

where  they  have  been  heard  in  favor  Contra. — On  the  contrary,  less   nu- 

of   the   motion;   as  to  stay   proceed-  merous  decisions  hold  that,  in  contem- 

ings  in  an  accounting  of  the  executor  plation    of    law,    no    person   can    be 

before  a  surrogate.      Matter  of  Ste-  deemed  aggrieved  who  is  not  a  party 

vens*   Estate  (Supreme  Ct.),   6  N.  Y.  to  the  original  proceedings,  although 

Supp.  635.  statutes  allow  **  any  person  aggrieved" 

Qnasi-Jiidloial    Board.  —  No    appeal  to   appeal.     Gannon  v.  Doyle,  16  R. 

lies    from    a    decision    made    by    a  I.  726;  Veazie  Bank  v.  Young,  53  Me. 

^tf^ijx-judicial  board  in  matters  relat-  555;  Labar  v.  Nichols,  23  Mich.  310; 

mg  to  its  administrative,  ministerial,  Culpeper  v,   Gorrell,  20  Gratt.   (Va.) 

or  discretionary  capacity,  although  a  519. 

general  right  of  appeal  exists  in  favor  4.    Deberry   v.    Holly  Springs,    35 

of  a  person  aggrieved  from  the  deci-  Miss.  385. 
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Under  such  statutes  the  appellant  must  possess  the  same  appeal- 
able  interest  in  the  subject-matter  as  at  common  law,^ 

(3)  Appeals  from  Probate. — Statutes  vesting  the  right  ot'  appeal 
from  probate  court  decrees  in  persons  or  parties  aggrieved  there- 
by do  not  include  mere  debtors  of  the  estate.*  They  embrace 
persons  having  a  legal  interest  in  the  estate's  assets  and  their  ad- 
ministration, as  heirs,  creditors,  devisees,  or  legatees.' 

1.    McGinnis  v.   Wheeler,  26  Wis.  judgment    had     not     been     given  ?** 

651;  Hackley  t/.  Hope,  4  Keyes  (N.Y.)  And   in  Woodward  v.  Spear,  10  Vt. 

123:  Idley  V,  Bowen,  11  Wend.  (N.  Y.)  420,   it  was   said   that   the  appellant 

227;   Mills  V,  Hoag,  7  Paige  (N.  Y.)  must  have  a  legal  interest  which  will 

18;  Cuyler  V.  MoreIand,6  Paige(N.Y.)  be  enlarged  or  diminished  by  the  re- 

273;  Steele  v.  White,  2  Paige  (N.  Y.)  suit  of  the  appeal.     To  the  same  cf- 

478;  Kiefer  v.  Winkens,  39  How.  Pr.  feet,  Hemmenway    v.  Corey.   16  Vi. 

(N.  Y.  C.  PI.)  r82.  Morey  v.  Sohier.  225. 

63  N.  H.  507.  CentlngeiitlntarMt.— The  mere  contin- 

Thus  the  appellant's  interest,  to  be  gency  of  an  interest  is  not  a  substan- 

affected  by  the  reversal  of  the  judg-  tial  appealable  interest.     Lawless  v. 

ment,  must  be  substantial.     Lorber  v.  Reagan,  128  Mass.  592. 

Connor,  82  Iowa  740.  Thus  a  stepmother  of  minor  children 

Meaning  of  the  Word  '*  AggrloYOd." —  whose  parents  were  dead  was  held  to 
The  word  ** aggrieved"  in  the  statute  have  no  appealable  interest  in  a  de- 
refers  to  a  substantial  grievance,  a  cree  appointing  a  guardian.  lawless 
denial  of  some  personal  or  property  v.  Reagan,  128  Mass.  592. 
right,  or  the  imposition  upon  a  party  Yolnntary  Vontnit.  —  A  voluntary 
of  a  burden  or  obligation.  Banta  v,  nonsuit  does  not  so  aggrieve  a  party 
Kent,  4  N.  Y.  Wkly.  Dig.  62;  Reid  v,  that  he  may  appeal.  Holdridge  v. 
Vanderheyden,  5  Cow.  (N.  Y.)  719;  Marsh,  28  Mo.  App.  283. 
Steele  v.  White,  2  Paige  (N.  Y.)478;  Order  BeintUting  Cfcnio.— Nor  an  or- 
Colden  v.  Botts,  12  Wend.  (N.  Y.)  234;  der  reinstating  cause  after  dismissal. 
Kelly  V,  Israel,  11  Paige  (N.  Y.)  147;  Holdridge  v.  Marsh,  28  Mo.  App.  283. 
Card  V,  Bird,  10  Paige  (N.  Y.)  426;  By  Assignee. — An  assignee  can  main- 
Hyatt  v.  Dusenbury  (Ct.  App.),  8  tain  a  writ  of  error  to  reverse  a  judg- 
N.  Y.  St.  Rep.  713;  Bush  v,  Rochester  ment  against  his  bankrupt.  Day  v. 
City  Bank,  48  N.  Y.  659;  Hall  v,  Laflin,  6  Met.  (Mass.)  280;  Johnson  v. 
Brooks,  89  N.  Y.  33;  Hoag  v.  Hatch  Thaxter.  12  Gray  (Mass.)  242;  Johnson 
(Supreme  Ct.),  5»N.  Y.  Supp.  524;  r.  Thaxter,  12  Gray  (Mass.)  198. 
Grow  V.  Garlock,  29  Hun  (N.  Y.)  598;  2.  In  re  Hardy's  Estate,  35  Minn. 
People  V,  Troy,  82  N.  Y.  575.  193. 

Pecuniary  Interest  must  be  Injured, —  By  Boiidnary  Legatee.— The  residu- 

To  be  ••  aggrieved  "  is  to  have  a  legal  ary  legatee  of  an  accountant  cannot 

right   the   infringement  of  which  by  appeal  from  a  decree  charging  the  ac- 

the  decree  complained   of  will  cause  countant  as  an  administrator  of  an- 

pecuniary  injury.     Hewitt's   Appeal,  other's    estate.      Fidelity   Ins.,   etc., 

58   Conn.    226:   Norton's    Appeal,  46  Co.'s  Appeal,  115  Pa.  St.  57. 

Conn.    527;    Dickerson's    Appeal,    55  Bext  of  Kin. — A  father  and  next  of 

Conn.  223;  Andress  v.  Andress,  46  N.  kin  of  an  insane  ward  under  guardian- 

J.  Eq.  528;  Swackhaumer  v,  Kline,  25  ship  has  no  appealable  interest  in  an 

N.  J.  Eq.  503;  Parker  v.  Reynolds,  32  order  to  sell  ward's  estate.     Ayer  v. 

N.  J.  Eq.  293.  Breed,  no  Mass.  548. 

In  Lawless  v.  Reagan,  128  Mass.  592,  8.  In  re  Hardy's  Estate,  35  Minn, 

it  was  said  that  the  pecuniary  interest  rgS;  Hilliard  ».  McDaniels,  48  Vt.  122; 

or  personal  right  of  the  appellant  must  In  re  Bellow's  Estate,  60  Vt.  224.' 

be  immediately  or  remotely  affected.  Test  of  Appealable  Interest. -> Where  a 

Teet  of  Interest. — In  Adams  v.  Woods,  probate  court  decree  may  have  the  ef- 

8    Cal.    315,    it    was    declared   that  feet  of  sending  the  parties  to  expen* 

the   test   of  appealable  interest   was  sive  litigation  it  is  sufficiently  direct 

*' would  the  paitv  have  had  the  thing  in  its  effect  upon  the  title  to  property 

[in    controversy]    if   the    erroneous  affected  by  the  decree  to  authorize  an 
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«.   Appeals   by   Quasi-judicial   Boards. — Wherever    the 
jurisdiction  or  authority  to  act  of  ^aJ^judicial  boards  is  attacked 

appeal.    Shaw,  Appellant,  8i  Me.  223;  trustee  of  decedent's  estate  for  the 

Allen  V.  Smith,  80  Me.  486;  Paine  v.  amount  of  a  claim  against  decedent. 

Goodwin.  56  Me.  413;  Bates  V.  Sargent,  Brater  v.    Hopper  (Supreme  Ct.),  28 

51  Me.  425;  Bancroft  v.  Andrews.  6  N.  Y.   Supp.   472.      Parties   who  faij 

Cush.  (Mass.)  493.  to  except  to  a  finding  that  they  are  not 

Interest  by  Legal  BaoeeMion — ^Szeen-  akin  to  deceased  in  an  action  to  de- 
ten. — They  include  any  person  inter-  termine  heirship  are  not  "  parties  ag- 
ested  in  an  estate  by  legal  succession,  grieved  "  within  the  meaning  of  Cal. 
Admiuistrotors  or  executors  xn^.y  ihtxt,"  Code  Civ.  Pro.,  §^657,  658.  Blytha 
fore  appeal  from  an  order  of  removal  v.  Ayers(Cal.,  1S94).  36  Pac.  Rep.  522. 
and  the  appointment  of  an  adminis-  An  administrator  of  an  heir  may 
trator  with  the  will  annexed  or  de  bonis  appeal  where  the  heir  might  if  living. 
mon,  Hilliard  v,  McDaniels,  48  Vt.  Arnold  v.  Brooks,  36  Vt.  204. 
122;  In  re  Bellow's  Estate,  60  Vt.  22.  An  executor  may  appeal  from  a  de« 

An  executor  has  an  interest  to  appeal  cree  declaring    a  widow   an   **heir" 

whenever  it  is  sought  to  wrest  from  within  the  meaning  of  the  will.    Rich- 

him  property  belonging  to  the  succes-  ardson  v,  Martin,  55  N.  H.  45. 

sion.  or  to  impose  a  debt  upon  it  which  In  Texas  any  heir  to  an  estate  being 

will  diminish   its  assets  in  the  fund  administered  upon  may  appeal  from 

to  be  distributed  among  the  heirs  or  the  action  of  the  probate  judge  allow- 

creditors;  and  his  right  to  appeal  exists  ing  a  claim  against  an  estate  without 

independently  of  the  heirs  or  cred-  notice  of  appeal,  and  regardless  as  to 

itors.     Cassidy's   Succession,   40   La.  whether  he  appeared  and  objected  to 

Ann.  829;  McKenna's  Succession.  23  the  approval  of  the  claim.     Glenn  v. 

La,   Ann.   370;   Charmbury's   Succes-  Kimborough,  70  Tex.  147. 

sion,  34  La.  Ann.  25;  Coyle  v.  Creevy,  Jadgment  Amending  an  Aeeonnt. — An 

34  La.  Ann.  539.  administrator  cannot  appeal   from  a 

An  executor  cannot  appeal  in  behalf  judgment  amending  an  account  of  ad- 

of  one  set  of  legatees  or  creditors  as  ministration  in  an  official  capacity,  as 

against  another  where  all  are  before  he  does  not  represent  aggrieved  cred- 

the    court.      Kellett    v.    Rathbun,    4  itors;  and  if  aggrieved  personally,  the 

Paige  (N.  Y.)  102:  Bates  v.  Ryberg,40  appeal  should  be  taken  in  the  admin- 

Cal.  463;  /if  r/ Wright,  49  Cal.  550.  istrator's  private  capacity.     Payne*v. 

Action  to  Compel  Transfer  of  Prop*  Dejean,32  La.  Ann.  890.  And  the  same 

trty."  la  an  action  brought  by  exec*  principle  applies  to  the  appeal   of  a 

utors  to  compel  a  defendant  as  trustee  syndic  from  a  judgment  amending  and 

to  transfer  a  certificate   of    stock  a  homologating  his  tableau.     Chapoton 

question  of  title  to  the  stock  is  in-  t^.  Creditors  (La.,    1894),  14  So.  Rep. 

rolved,  and  plaintiffs  may  appeal  as  882:  Beer  v.  Creditors,  12    La.  Ann. 

aggrieved  parties  from  an  adverse  de-  774:  Gircd  v.  Creditors,  2  La.  Ann.  548; 

cision.  Bliss  v,  Fosdick,  76  Hun  (N.  Mausberg's  Succession,   37   La.  Ann. 

Y.)  510;  but  where  executors  brought  126;  Kohn  v,  Wagner,  i  Rob.  (La.)  275. 

an  action  to  determine  the  construe-  Qualiiioation  of  Executor.  —  In   New 

tion  of  a  will  affecting  the  ownership  York  an  executor  who  has  qualified  in 

of  a  fund  in  plaintiffs'  hands  as  trus-  another  state,  but  not  in  New  York,  is 

tees,  it  was  held  that  plaintiffs  could  not    deemed    a    *' party    aggrieved" 

not  appeal  from  a  decision  construing  within  §  1294,  Code  Civ.  Pro.      Phil- 

the  will  against  their  claim,  where  the  ips  v,  Ltvy  (Super.  Ct.),  3  N.  Y.  Supp. 

decision  had  been  acquiesced  in  by  664. 

both   parties.     Bryant  v.  Thompson,  In    JVew  Hampshire    a   person   ap- 

128  N.  Y.  426.  pointed  in  another  state  administrator 

Non'Revocation  of  Bequest, — An  ex-  of  the  estate  of  a  deceased  citizen  of 

ecutor   may  appeal   as  an  aggrieved  that  state  is  presumed  to  have  such 

party  from  a  judgment  or  decree  hold-  an  interest  as  entitles  him  to  appeal 

ing  a  bequest  not  revoked.     Bryant  v,  from  an  order  appointing  an  ancillary 

Thompson,  59  Hun  (N.  Y.)  627.  administrator    in    New     Hampshire. 

l^HeizB.— The  heirs  of  a  decedent  Graves  v,  Tilton,  63  N.  H.  192;  Shirley 

are  '*  parties  aggrieved  "  so  as  to  take  v,  Healds,  34  N.  H.  407. 

an  appeal  from  a  judgment  against  a  Allowance  of  WUl--^^  WiJow, — The 
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by  certiorari  or  mandamus,  although  they  may  not  have  any 

property  or  pecuniary  interest  in  the  matters  in  controversy,  thejr 

widow  of  a  deceased  testator  may  ap-  from  decrees  of  a  probate  court  or- 

peal  from  a  decree  allowing  his  will  to  dering  an   administrator  to  sell  the 

be  probated.     Dexter  v,  Codman,  148  same  land  to  obtain  assets,  and  setting^ 

Mass.  421.  aside  the  prior  conveyance.     Allen  v. 

By   Executor.  —  And    an    executor  Smith,  80  Me.  486. 

named  in  the  will,  from  a  decree  dis-  Dower, — A  claim  to  land  assigned  as 

allowing  it.     Shirley  v.  Healds,  34  N.  dower  does  not  confer  a  right  of  ap- 

H.  407.  peal  on  a  person  not  interested  in  the- 

By  Legatee  — And  a  legatee  under  a  estate.     Hcmmenway  v.  Corey,  x6  Vt. 

prior  will,  from  a  decree  allowing  a  225. 

later  one.     Buckingham's  Appeal,  57  By  Purchaser  »f  Revertumary  Interest. 

Conn.  544.  — A  purchaser  of  a  reversionary  in* 

By  Beneficiary, — Beneficiaries  under  terest  in  land  of  deceased  insolvent's 
a  will  cannot  appeal  from  decrees  con-  estate  assigned  to  widow  as  dower 
firming  devises  or  legacies  to  other  may  appeal  from  an  order  appointing 
persons  not  affecting  their  own  de-  an  administrator  de  bonis  non.  Ban- 
vises  or  legacies.  Decker  v.  Decker,  croft  v,  Andrews,  6  Cush.  (Mass.)  492.. 
121  111.  341.  Claimant  under  Gift  Causa  Mortis, — 

Allowanoe  for   Support. — An  heir  at  But  a  claimant  of  property  by  gift 

law  may  appeal  from  an  allowance  to  causa  mortis  cannot  appeal  from  a  de- 

a  widow  for  her  support.     Woodbury's  cree  of  a  probate  court  charging  an 

Appeal,  57  N.  H.  483.  administrator  with  it,  as  his  rights  can 

Doereo   Fixtng   Distributivo   Share.—  only  be  concluded  by  a  common-law 

Distributees  may  appeal  from  decrees  court.       Lewis    v.    Bolitho,    6   Gray 

fixing  their  shares  under  the  statute  (Mass.)  137. 

of  distribution.     Judge  v,  Robins,  5  N.  Tenant  by  the  Curtesy, — ^A  tenant  by 

H.  246.  the  curtesy  in  the  share  of  a  deceased 

AUowanoe  of  Aeoount. — Any  person  daughter  of  an  intestate  may  appeal 

entitled  to  a  share  in  the  reversion  of  from  a  decree  finding  a  balance  due 

a  fund  either  under  a  will  or  by  statute  the  administrator.     Bryant  v.  Allen,  6 

of  distribution  may  appeal  as  a  "  per-  N.  H.  116. 

son  aggrieved  *'  from  the  allowance  of  In  Adoption  Proceedings. — A  statate- 
an  executor's  or  administrator's  final  (Rev.  Stat.  Me.,  c.  67,  §36)  allowing- 
account.  Pierce  t^.  Gould,  143  Mass.  an  appeal  to  be  taken  in  proceedings  to 
234;  Farrar  v,  Parker,  3  Allen  (Mass.)  adopt  achild,  "by  the  petitioner  or  any 
556;  Smith  t/.  Sherman,  4  Cush.  (Mass.)  such  child,"  does  not  include  next  of 
408;  Boynton  v.  Dyer.  18  Pick.  (Mass.)  kin.  Gray  v,  Gardner,  81  Me.  554. 
i;  Smith  v,  Bradstreet,  16  Pick.  Vermont, — An  appeal  from  the  al- 
(Mass.)  264;  Lee,  Appellant,  18  Pick,  lowance  of  claims  against  an  estate  by 
(Mass.)  285;  Lawless  v.  Reagan,  128  commissioners  can  only  be  taken  an- 
Mass.  592;  or  from  an  order  allow-  der  Gen.  Stat.  c.  53,  §  27,  by  a  cred- 
ing  commissions  to  an  administrator,  itor,  devisee,  legatee,  or  heir,  and  only 
Andress  v.  Andress,  46  N.  J.  Eq.  52S.  where  executor  or  administrator  de- 
Husband  of  Deceased  Wife, — Where,  clines  to  appeal.  Gilbert  v.  Howe,  47 
by  statute,  the  appellant  takes  a  dis-  Vt.  402. 

tributive  share  in  his  deceased  wife's  Married  Woman, — In  an  action   to 

estate  he  may  appeal  from  the  allow-  dissolve  a  partnership  a  married  wom- 

ance  of  an  administrator's   final  ac-  an  has  been  held  a  *' party  injured*' 

count,  although  he  has  released  to  the  by  the  determination  of  her  homestead 

administrator,  in  trust  for  the  heirs  right,  and   entitled  to  prosecute   her 

at  law,  all  his  interest  in  the  estate,  separate  appeal,  although  the  decree- 

Tillson  V,  Small,  80  Me.  90.  entered  was  not  final  against  her  hus- 

Administrator   de  Bonis    non,  —  An  band.     Rhodes  v,  Williams,   12  Ncv^ 

administrator  de  bonis  non  may  there-  20. 

fore  appeal  from    the    allowance    of  By  Creditor, — Any  creditor  who  has^ 

such  account.     Pierce  v,  Gould,  143  filed  his  claim  as  creditor  and  is  prop- 

Mass.  234.  erly    before   the   court  below,  under 

HisoeUanoons  Instanoes — By  Grantee,  such  a  statute  may  appeal  from  an  or* 

— Grantees  of  real  estate  may  appeal  der  approving  the  allowance  made  by 
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arc  "  aggrieved  "  in  a  legal  sense,  and  may  appeal  from  adverse 
judgments  against  them.^ 

2.  Waiyar  of  Eight  of  Appeal— d^.  In  General,— The  right  of 
appeal  is  favoi-ed  in  law,*  and  the  evidence  of  a  waiver  of  the 

right  by  appellant  must  be  clear  and  decisive.' 

b.  By  Stipulation.— An  agreement  of  a  party  to  waive  the 
right  of  appeal  will  be  recognized  as  a  binding  contract  by  the 
courts.*     It   must  be  supported  by  a  sufficient  legal  considera- 

appiaisersto  the  widow  for  her  dower  Dec.  291;  Monroe  County  r.  Flynt,  80 

in  the  personal  property  of  decedent.  Ga.  489. 

Wood  V.  Johnson,  13  III.  App.  548.  Accordingly,  where  a  statute   pro- 

L  People  p.  Tones,  no  N.  Y.  509;  vided   that    suits    against    a    county 

Allen  V.  Land  Office  Com'rs,  38  N.  Y.  should  be  brought  against  the  board 

312;  People  V.  Land  Office  Com'rs,  99  of  commissioners  for  such  a  county, 

N.  Y.  648;   People  v.  McCarthy,  102  and  the   suit   was  instituted   against 

N.  Y.  630;   People  v.  Chapin.  104  N.  "  Phillips  county,"  and   the  writ  of 

Y.  96;   People  V.  Chapin,   104  N.  Y.  error  sued  out  by  the  **  board  of  coun- 

369;   People  V.  Chapin,  106  N.  Y.  265;  ty  commissioners    of  the    county  of 

Moede  v.  Stearns  County,  43  Minn.  Phillips,"  the  writ  of  error  was  dis- 

312.  missed.     Phillips  County  v.  Churning 

Officials  so  situated  may  be  appeU  (Colo.    App.,    1894),    35     Pac.    Rep. 

iaots,  or  may  be  made  appellees  on  918. 

appeal  by  the  adverse  party.     People  2.  Hixon  v.  Oneida  County,  82  Wis. 

V,  Jones,  no  N.  Y.  509.  515. 

CoBAty  Board.— A  board  of  county  8.  Hixon  v.  Oneida  County,  82  Wis. 

commissioners  to  whom  are  intrusted  515;  Sloane  v.  Anderson,  57  Wis.  128; 

the  duty  of  forming  school  districts  Chapman  v,  Sutton,  68  Wis.  661. 

have  an  appealable  interest  in  an  or-  The  Ixiferenoe  most  be  Clear. — The  act 

der  of  a  trial  court  reversing  their  ac-  should   be  unequivocal   to   authorize 

tioa.     Moede  v.    Stearns  County,   43  the  presumption  of  the  abandonment  of 

Mian.  312.  so  important  a  right  as  that  of  appeal. 

Putj  to  Becord. — But  in  Wisconsin  Johnson  v,  Clark,  29  La.  Ann.  762. 
it  is  held  that  a  board  of  supervisors  To  Bednco  Amomit. — A  stipulation  by 
or  other  officials  cannot  appeal  from  a  a  successful  party  to  reduce  the  amount 
jodgment  of  a  higher  tribunal  revers-  of  his  recovery  and  entering  up  judg- 
ing their  own  decision  in  the  trial  of  a  ment  in  accordance  therewith  operates 
case  heard  before  them,  since  not  par-  as  a  constructive  waiver  of  his  right 
ties  to  the  appeal  or  original  proceed-  to  appeal  therefrom.  Sperry  v.  Hill- 
ings. McCarty  v.  Ashland  County,  man  (C.  PI.),  13  N.  Y.  Supp.  271. 
61  Wis.  I.  4.  Mackey  v,  Daniel,  59  Md.   487; 

Bj  Gouty  Court. — Where  an  appeal  Lester  v,  Howard,  24  Md.  233;  Gal- 
is  taken  from  a  decision  of  a  county  breath  v,  Colt,  4  Yeates  (Pa.)  551; 
court  refusing  to  reduce  the  valuation  Bocleau  v,  Phillips,  i  Ashm.  (Pa.)  92; 
of  land  made  by  a  commissioner  of  ap-  Rogers  v,  Playford,  12  Pa.  St.  181; 
praisal.  the  county  court  cannot  be-  Kerr  v.  Smith,  2  Biowne  (Pa.)  99; 
come  a  party  to  the  appeal.  It  con-  Davison  v.  Condy,  7  S.  &  R.  (Pa.) 
cems  only  the  taxpayer  and  the  state.  366;  Cuncle  v.  Dripps,  3  P.  &  W.  (Pa.) 
Mackin  w.  Taylor  County  Ct.,  38  W.  291;  Com.  v,  Johnson,  6  Pa.  St.  136, 
Va.  338.  Steele  v.  White,  2  Paige  (N.  Y.)  478; 

Sote  agaiait  Coanty.— The  right  to  Kelly  v.  Israel,  11  Paige  (N.  Y.)  147; 

sne  a  connty  is  strictly  statutory,  and  Bush  v.  Rochester  City  Bank,  48  N. 

where  the  mode  of  instituting  the  suit  Y.  659;    Dyett  v.  Pendleton,  8  Cow. 

is  prescribed  by  statute  it  must  be  (N.  Y.)325;   Townsend  v,  Masterson, 

strictly  followed.     Phillips  County  t/.  etc.,   Stone   Dressing  Co.,    15  N.   Y. 

Cbaming  (Colo.  App.,  1894),  35  Pac.  387;  People  v,  Stephens,  52  N.  Y.  306; 

Rep.  918;  Schnyler  County  v,  Mercer  Cock  v.  Palmer,  19  Abb.   Pr.  (N.  Y. 

Coanty,  9III.  20;  Rock  Island  County  Super.  Ct.)  372;   Vandyke  v.  Weil,  18 

r.  Steele,  31  111.  543;  Oilman  v.  Con-  Wis.  277;  Sloane  v.  Anderson,  57  Wis. 

*tim  Costa  County,  8  Cal.  52,  68  Am.  129;    Thornton    v.    Madison  Woolen 

173 


fftrtt«st0 


APPEALS. 


AppalUt*  ProeeedingB. 


lion  ;*  and  the  contract  must  be  express,  in  writing,  and  made  a 
part  of  the  record  in  the  cause.* 

c.  Acceptance  of  Benefits — (i)  Payment  of  or  on  the  Judg- 
ment.~\x  is  a  settled  doctrine  that  where  a  party  recovering  a 
judgment  or  decree  accepts  the  benefits  thereof,  voluntarily  and 


MiUs,  41  Wis.  365;  Terry  v.  Abraham. 
93  U.  S.  38. 

Stipulation. — A  stipulation  on  appeal 
CO  an  intermediate  appellate  court, 
that  in  case  of  an  affirmance  **  judg- 
ment absolute  shall  be  rendered 
against  defendant  and  appellant,*' pre- 
cludes an  appeal  by  appellant  to  a 
higher  tribunal.  Saling  v.  German 
Sav.  Bank  (C.  PI.).  8  N.  Y.  Supp.  469; 
Gordon  v.  Hartman,  79  N.  Y.  23. 

Atli&ie  of  Srron. — So  where  a  party 
by  his  acts  or  express  agreement  vol- 
untarily releases  appealable  errors  he 
waives  all  right  of  appeal.  Gurnsey 
r.  Edwards,  26  N.  H.  224:  Boyd  v. 
Crary,  35  Ind.  363;  Millar  v.  Farrar,  2 
Blackf.  (Ind.)  2ig;  Clark  v,  Goodwin, 
I  Blackf.  (Ind.)  74;  Miller  v.  Macklot, 
13  Ind.  219;  Bonniwell  v.  Hopson,  5 
W.  N.  C.  (Pa.)  492:  Sargeant  v.  Clark, 
108  Pa.  St.  588;  Freeman  v.  Weeks, 
45  Mich.  335;  Wilson  r.  Collins,  9 
Ala.  127.     See  article  Error,  Wrht  of. 

AgTMmont  not  to  Appoal. — But  an 
agreement  of  a  defendant  that  he  will 
not  appeal  does  not  bar  his  writ  of 
error  by  acting  also  as  a  release  of 
errors.  Putnam  v.  Churchill,  4  Mass. 
516. 

la  Grimlaal  OaMt."-*In  criminal  cases 
where  the  charge  Is  felony  a  prisoner 
cannot  waive  a  writ  of  error.  Smith 
V.   Cum.»  14  S.  &  R.  (Pa.)  69. 

Tizinf  Oosti. — A  stipulation  merely 
fixing  the  amount  of  costs,  and  waiv- 
ing notice  of  their  taxation  and  entry 
of  judgment,  is  not  a  waiver  of  right 
to  appeal  from  the  judgment.  Van- 
dyke r.  Weil.  i8  Wis,  277- 

Vataal  latoatioa  Appartat^ Where  a 
mutual  intention  appears  to  settle  all 
litigation  and  waive  the  right  of  ap» 
peal,  no  appeal  can  be  taken  from  an 
order  or  judgment  entered  in  accord* 
ance  therewith.  Sloane  v.  Anderson* 
57  Wis.  129. 

teteo^aoat  Ordwi.  —  In  Mackey  v. 
Daniel.  59  Md.  487.  it  was  held  that 
the  waiver  of  the  right  to  appeal  from 
a  decree  was  a  waiver  of  an  appeal 
from  an  order  ratifying  an  auditor's 
report  distributing  an  estate  in  ac^ 
cordance  therewith. 

1,  Mackey  v.  Daniel,  59  Md.  4S7* 


8.  Dawson  v.  Condy,  7  S.  &  R.  (Pa.) 

366. 

Traaseript  of  Jndgmont.  —  Filing  a 
transcript  of  lien  of  judgment  in  other 
counties  to  make  it  a  lien  on  judg- 
ment is  no  waiver.  Tama  County  v, 
Melendy,  55  Iowa  395. 

Objeetioa  Too  Lata. — Where  an  appeal 
has  been  taken  from  the  action  of  a 
board  of  county  commissioners  to  the 
Circuit  Court,  and  the  cause  has  been 
tried  in  the  Circuit  Court  without  ob- 
jection, as  if  properly  appealed,  it  is 
too  late  to  object  in  the  Supreme  Court 
that  no  appeal  lay  from  the  board  of 
commissioners  to  the  Circuit  Court. 
Burnett  v,  Abbott,  l\  Ind.  254. 

Judgment  by  Goafaision.  —  Where  a 
judgment  has  been  entered  by  con- 
fession or  consent,  the  express  right 
of  appeal  must  be  reserved  thereto, 
or  it  is  waived.  Nisbet  v.  Lawson,  I 
Kelly  (Ga.)  275;  Thompson  v.  Perkins, 
57  Me,  290;  Hughes  v.  Feeter,  23  Iowa 
547;  Miller  v,  Macklot,  13  Ind.  217. 

Where  a  judgment  confessed  con- 
tains a  release  of  errors,  the  release 
must  be  pleaded  openly.  Veach  v. 
Pierce,  6  Ind.  48;  Boyd  v.  Crary,  35 
Ind.  363. 

Whoro  Vo  Waiver.  —  The  assent  by 
stipulation  to  a  judgment  according 
with  the  facts  and  judgments  found  by 
the  court  is  not  a  waiver  of  the  right  of 
appeal.  Hall  v.  McCormick,  31  Minn. 
2S0;  Emery  v.  Leavey,  144  Mass.  403;  or 
in  conformity  with  a  verdict,  Everett 
9«  Boyington,  29  Minn.  264. 

Jadgmeat  by  Befkalt. — An  appellant 
who  has  withdrawn  his  answer  can- 
not appeal  from  a  judgment  entered 
by  default.     Port  v.   Parfit,  4  Wash, 

AbaaAoaiMat — ^BamaadL — Where  ap- 
pellees make  an  ex  parte  showing,  on 
affidavit,  that  appellants*  right  of  ap- 
peal has  been  lost  by  acquiescence,  the 
case  will  be  remanded  for  adducing 
further  proof,  on  notiae  to  appellants. 
Roman  Catholic  Church  v.  Perche,  39 
La.  Ann.  223. 

When  the  right  is  cleariy  shown  to 
be  waived,  appeal  will  be  dismissed. 
Altoona  Ind.  Dist.  v.  Delaware  Dist. 
Tp.,44  Iowa  aoi. 
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knowing  the  facts,  he  is  estopped  to  afterward  reverse  the  judg- 
ment or  decree  on  error.  The  acceptance  operates  as  and  may  be 
pleaded  as  a  release  of  error.  ^ 

PAymmt. — The  voluntary  acceptance  of  payment  as  performance 
of  the  judgment,  with  knowledge  of  the  facts,  estops  the  success- 
ful party  to  appeal.' 

1.  Ruckman  v.  Alwood.  44  111.  183;  181;  Hartshorn  v,  Potrofif,  89  111.  509; 

CasscU  V.  Fagin,  ii  Mo.   207;  Wad-  Town  v.  Blackberry.  29  III.  137. 

dingham  V.  Waddingham,  27  Mo.  App.  Indiana^  —  Newman  v.    Kizer,    120 

608;  Bennett  v.  Van  Syckel,  18  N.  Y.  Ind.  358;   Monnett  v.  Hemphill,  no 

481;  Glackin  v.  Zeller,  52  Barb.  (N,  Ind.  299.  Sterne  v.  Vert,  108  Ind.  232; 

Y.)  isi;  Com.  v.  Masonic  Temple  Co.,  Baltimofe,  etc.,  R.  Co.  v.  Johnson,  84 

87  Ky.  349;  Smith  v.  Jack,  2  W.  &  S.  Ind.  420;  Patterson  v.  Rowley,  65  Ind. 

(Psa.)  103;  Schweickhart  v.  Stuewe,  75  zo8;  State  v,  Kamp,  in  Ind.  56;  Mc* 

Wis.  159.  Cracken  v,  Cabel,  120  Ind.  266;  Sterne 

*•  We  think  it  a  correct  rule  of  law.  r.  Vert,  ixx  Ind.  408;  Clark  v.  Wright, 

and  well  settled   by  the  authorities,  67  Ind.  224;  Miller  v,  Macklot,  13  Ind. 

that  a  party  cannot  accept  the  benefits  219;  Test  v.  Larsh,  76  Ind.  452. 

of  an  adjudication  and   yet  allege  it  latva, — Reicheltv.  Seal,  76  Iowa  275; 

to  be  erroneous.'*    Mississippi  R.  Co.  BuenaVista  County  v.  Iowa  Falls,  etc.. 

V,  Byington,  14  Iowa  572.  R.  Co.,   55   Iowa   157;    Altoona   Ind. 

"That  a  party  should  be  heard  to  Dist.  v.  Delaware  Dist.  Tp.,  44  Iowa 

complain  in  this  court  of  the  imputed  20T;  West  v,  Fitzgerald,  72  Iowa  306; 

errors  committed  and  wrongs  done  him  Mississippi,  etc.,  R.  Co.  r.  Byington, 

by  the  trial  court  which  led  to  the  judg-  14  Iowa  572;  Root  v.  Heil,  78  Iowa 

ment    appealed    from,  when  he    has  436. 

reaped  and  enjoyed  the  fruits  of  that  Louisiana. — State  v.  Judge,  4  Rob. 

judgment,  strikes  the  plainest  dictates  (La.)  85;  Roman  Catholic  Church  v, 

of  common  sense  and  common  right  as  Perche,  40  La.  Ann.  201;  Stinson  v, 

intolerable."     Waddingham  v.  Wad-  O'Neal,  32  La.  Ann.  947;  Flowers  v, 

dingham,  27  Mo.  App.  607.  Hughes  (La.,  1894).  15  So.  Rep.  14. 

In  Bennett  v.  Van  Syckel,  18  N.  Y.  Ntbraska, — Gray  v.  Smith,  17  Neb. 

481,  it  was  said:  "The  right  to  pro-  682;  Harte  v.  Casteller,  38  Neb.  571. 

ceed  on  the  judgment  and  enjoy  its  New  York. — Dyett  v.   Pendleton,  8 

fruits  and   the  right  of  appeal  were  Cow.  (N.  Y.)  326;  Clowes  v.  Dicken- 

not  concurrent.     An  election  to  take  son,  8  Cow,  (N.  Y.)  328;  Champion  v, 

one  of  these  courses  was,  therefore,  Plymouth  Cong.  Soc,  42  Barb.  (N.  Y.) 

a  renunciation  of  the  other."  441;  Smith  r.  Rathbun,  75  N   Y.  122. 

AAquifltonraa.  —  Where  defendant  Brady  v.  Donnelly,  i  N.  Y.  126*.  Mar- 
treated  the  judgment  as  valid  by  vini^.  Marvin.  11  Abb.  Pr,  N.  S.  (N.  Y. 
turning  over  property  and  rents  col-  Ct.  App.)  97;  Gratton  v.  Metropoli- 
lected.  at  the  same  time  informing  the  tan  L.  Ins.  Co.,  80  N.  Y.  281;  Carll  v. 
plaintiff*s  counsel,  through  his  own  Oakley,  97  N.  Y.  633;  Platz  v,  Cohoes, 
attorney,  that  defendant's  appeal  had  8  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
been  abandoned — ^^Z*^,  right  of  appeal  392;  Dambmann  v.  Schulting,  6  Hun 
lost.  Ware  v.  Morris.  42  La.  Ann.  (N.  Y.)  29;  Canary  r.  Knowles,  41 
760.  Hun  (N.  Y.)  542;  Fisher  V.  Dougherty. 

8.  Alabama, — Earle  v.  Reid,  25  Ala.  42  Hun  (N.  Y.)  166:  Taussig  v.  Hart, 

463;  Shingler  v.   Martin,  54  Ala.  354.  33  N.  Y.  Super.  Cl.  t6o;  Noble  v,  Prcs- 

Onfi^rfirwr.— Hawley  v.   Harrall,  19  cott,  4  E.  D.  Smith  (N.  Y.)  139;   Wells 

Conn.    142;  Whittlesey  v.    Hartford,  v.  Danforth,  iCode  Rep.  N.  S.  (N.  Y.) 

etc.,  R.  Co.,  23  Conn.  421;  Hitchcock  415;  Murphy  v,  Spaulding,  46  N   Y. 

».  Danbury,  etc..  R.  Co.,  25  Conn.  556;  Glackin  t^.  Zcller,  52  Barb.  (N.  Y.) 

516.  147;  Benkard  p.  Babcock,  2  Robt.  (N. 

llUnois, — Kile  v.  Yellowhead ,  80  111.  Y.)  175;  Alexander  v.  Alexander,  104 

208;   Glover  v.  Benjamin,  73  111.  42;  N.  Y.  643;  Sherman f.  McKeon.  38  N. 

Bates  r.    Ball,   72   111.    108:    Rees  v.  Y.   266;  Embury  v.  Conner,  3  N.  Y. 

Chicago,  38  III.  322:  Ruckman  v.  Al-  511;  Bennett  r.  Van  Syckel.  18  N   Y 

wood   44  111.  185:  Holtv.  Rees.  46  I"-  481. 
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The  rule  is  the  same  at  law  and  in  equity. 

Oregon, — Moore    v,    Floyd,  4  Ore-  his  favor  for  a  part  ot  hif  claim  after  it 

gon  260;  Edwards  v,  Perkins,  7  Ore-  has  been  deposited  by  defendant  with 

gon  149.  the  clerk  of  the  court,  cannot  there- 

Pennsylvania, — Laughlin  v,  Peebles,  after  reinstate  the  decree  by  returning 

1  P.  &  W.  (Pa.)  114;  Smith  v.  Jack,  the  amount  and  then  taking  an  appeal. 

2  W.  &  S.  (Pa.)  loi;  Ullery  v.  Clark.  Fine. — The  acceptance  of  a  fine  by 
18  Pa.  St.  148;  Hall  f/.  Lacy,  37  Pa.  St.  the  state  does  not  preclude  an  appeal 
366.  from  the  sentence  by  the  state.     State 

Wisconsin,  —  Webster-Glover,   etc. .  v,  Tait,  22  Iowa  140. 

Mfg.  Co.  V.  St.  Croix  County,  71  Wis.  But  where  a  defendant,  on  arraign- 

317;  Hixone^.  Oneida  County,  82  Wis.  ment,  pleads  guilty  and  on  judgment 

515;    Bourgeois  v,  Schrage,  69  Wis.  voluntarily  pays  the  fine,  he  waives  his 

316;  Smith  V,  Coleman,  77  Wis.  343:  right  of  appeal.     State  v,  Burthe,  39 

Chapman    v,    Sutton,    68    Wis.    657.  La.  Ann.  328. 

Burns  v,  Milwaukee,  etc.,  R.  Co.,  9  1.  Bourne  v,  Simpson,  9  B.  Mon. 

Wis.  450.  (Ky.)  455;   Vail  v.   Remsen,   7  Paige 

Other  States. — Neel  v.  Toledo,  5  Ohio  (N.  Y.)  206;   DeEgan's  Succession,  iS 

Cir.  Ct.  Rep.  203;  Atkinson  v.  Tabor,  La.  Ann.  62;    Holt  v.   Rees,  46   111. 

7  Colo.   Z95;  In  re  Baby's  Estate,  87  181;  Ruckman  v,  Alwood,  44  111.  185; 

Cal.   200;  Bolen  v,   Cumby,   53  Ark.  Lyon  v.  Bain,  i  Wash.  Ter.  482. 

514;  Lyons  v.  Bain,  i  Wash.  Ter.  482;  In  Bourne  v.  Simpson,  9  B.  Mon. 

Felch  V,  Oilman,  27  Vt.  38;    Albright  (Ky.)455,  it  was  said:  '*  Having  used 

V,  Oyster.  60  Fed.  Rep.  644;  Cave  v,  all  the  privileges  conferred  on  her  by 

Masey,  3  B.  &  C.  735,  zo  E.  C.  L.  218,  the  decree,  she  is  too  late  in  complain- 

Cates  V.  West,  2  T.  R.  183;  Baddeley  ing  of  its  burdens,  if  any  such  exist." 

V,  Shafto.  8  Taunt.  434.  In  Alabama. — In  Alabama  it  is  held 

By  Anthoriied  Attorney. — Acceptance  that  in  chancerycases, where  the  decree 
of  payment  by  an  authorized  attorney  is  voluntarily  executed  by  the  par- 
is  a  sufilcient  waiver.  McCracken  v,  ties  and  the  complainant  receives  the 
Cabel,  120  Ind.  266.  money  decreed  to  him,  he  may  never- 

Proeaeding  where  Judgment  haj  been  theless  prosecute  an  appeal.  Tarleton 

Paid. — If  a  judgment  of  reversal  has  v.  Goldthwaite,  23  Ala.  346. 

been   rendered   before  the    appellate  Bale  of   Mortgaged   Premiaes.  —  The 

Courtis  informed  that  such  payment  sale  of  mortgaged  premises  by  a  mort- 

had  been  made,  it  will,  on  being  ad-  gagee  under  a  decree  of   foreclosure 

vised  thereof,  withhold  the  certificate  does   not  estop   him  from  appealing 

of  reversal  and   set  aside  the  judg-  from  that  part  of  the  decree  fixing  the 

ment,  if  the  money  collected  be  not.  personal  liability  for  a  deficiency  of 

within  a  time  to  be  prescribed  by  it.  the  proceeds  of  such  sale.     Goodlett 

paid  back  to  tne  appellee.     Shingler  v.  St.  Elmo  Investment  Co.,  94  Cal. 

V,  Martin,  54  Ala.  354;  Hall  v.  Hra-  298. 

browski,  9  Ala.  278;  Bradford  V.  Bush.  By  Intervener. — An  intervenor  who 

10  Ala.  274;  Knox  v.  Steele,  id  Ala.  claims  a  sum  in  a  garnishee's  hands 

815.  and  obtains  a  judgment  awarding  him 

Jndidal  Sale.  —  Claiming    the    pro-  the  surplus,  after  payment  of  the  gar- 

ceeds  of  a  judicial  sale  affirms  the  va-  nishor's  claim,  does  not  waive  his  right 

lidity  of    it,  and    the    party    cannot  to  appeal  by  accepting  such  surplus, 

afterward  attack  the  sale  as  a  nullity.  Funk  v.  Mercantile  Trust  Co.  (Iowa 

unless  he  can  show  that  his  accept-  1893),  56  N.  W.  Rep.  496. 

ance  was  under  an  error  of  fact.  Mas-  Aoceptanoe  of  Dividend!.  — Creditors 

sie  V.  Brady,  41  La.  Ann.  553.  who  receive  their  dividends  under  a 

Award. — The  acceptance  of  the  re-  decree    of    a   surrogate    may  appeal 

suits  of  an  arbitration  estops  the  sue-  from  the  decree,  to  reduce  the  allow- 

cessful  party  from  reopening  the  mat-  ance  for  expenses  made  therein.  Hig- 

ter.     Neal  v.  Field,  68  Ga.  534;  Gib-  bee  v,  Westlake,  14  N.  Y.  288. 

son's  Appeal,  108  Pa.  St.  244.  Agreement  on  Verdiet.  —  Where  the 

PaymentofDeoree.— In  Portland  Con-  parties  agree   that  the  verdict  shall 

struction  Co.  v,  O'Neil,  24  Oregon  54,  be  for  a  certain  sum  or  nothing,  be- 

it  was  held  that  a  plaintiff  who  has  fore  submission  of  the  cause,  neither 

•vithdrawn  the  amount  of  a  decree  in  can  claim  on  appeal  that  the  damages 
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ConyayftiiM. — As  where  a  party  accepts  a  conveyance  made  pur- 
suant to  the  terms  of  a  decree.* 

Or  accepts  the  sum  awarded  in  proceedings  to  condemn  land 
by  the  right  of  eminent  domain.* 

By  Trntalmwiti. — Acceptance  of  instalments  ordered  to  be  paid 
by  the  court  on  a  judgment  or  decree  from  month  to  month 
waives  the  successful  party's  right  of  appeal  therefrom,  although 
future  instalments  are  unpaid  and  are  liable  to  change  by  order 
of  court.' 

(2)  Payment  of  Costs. — An  appellant  who  collects  or  voluntarily 
accepts  his  costs  of  action  waives  his  right  of  appeal ;  ^  and  where 
costs  are  imposed  as  conditional  to  the  grant  of  an  order  to  one 
party,  acceptance  thereof  by  the  other  precludes  his  appeal  from 
the  order.* 

(3)  Tendering  Back  the  Money  Paid, — The  appellant  cannot 
revive  his  right  of  appeal,  lost  by  acceptance  of  payment,  by  ten- 
dering the  money  received  back  to  the  appellee.* 

are  insufficient.  Mahoney  z'.  Marshall,  ft.  Smith  v.  Coleman,  77  Wis.  34S; 

2  Idaho  1 1 74.  Cogswell    v,    Colley,    22    Wis.    399; 

Attomey't  Cottf.  —  And   where  the  Flanders  v,  Merrimac,  44  Wis.   621; 

parties  to  an  action  have  acknowl-  Webster-Glover,  etc.,  Mfg.  Co.  v,  St. 

edged  satisfaction,  the  court  will  not  Croix  County,  71  Wis.  317;  Lamprey 

hear    an    appeal    merely    to    protect  v.   Henk,   16   Minn.  405;    Radway  v, 

plaintiff's  attorney's  costs.     Cock   v,  Graham,  4  Abb.   Pr.  (N.   Y.  C.   PI.) 

Palmer.    19  Abb.    Pr.   (N.   Y.  Super.  468;  Lupton  v.  Jewett,  19  Abb.  Pr.  (N. 

Ct.)372;  Lanque  t'.  Bessy,  5  La.  Ann.  Y.   Super.   Ct.)  320;  Lewis  v,   Irving 

233;    Roberts  v.   Cantrell,   3    Hayw.  F.   Ins.   Co.,  15  Abb.   Pr.  (N.  Y.  Su- 

(Tenn.)  220.  preme  Ct.),  140,  note. 

1.  O'Hara  v,  MacConneli,  93  U.  S.  Beferee's  Feet. — So  the  payment  of 
150:  Albright  v.  Oyster,  60  Fed.  Rep.  the  fees  of  a  referee  from  time  to 
644.  time  by  one  of    the    parties   is    im- 

2.  Hawley  v.  Harrali,  T9  Conn.  142:  proper,  but  no  one  can  be  heard  to 
People  V,  Mills,  109  N.  Y.  69;  Felch  complain  on  appeal  who  acquiesced  by 
r.  Oilman,  22  Vt.  38.  silence  in  the  payment  below.     Gold- 
Laying  out  Highway. — The  accept-  berger  v,  Manhattan  R.  Co.,  3  Misc. 

ance  of    damages   awarded    a   land-  Rep.  (N.  Y.)  441. 

owner  in  condemnation  proceedings  Feet  in  Crlmiiial  Caae.  —  But  where, 

estops  him  from  contesting  the  valid-  in  an  action  for  recovery  of  fees  in 

ity  of  the  highway  laid  out,  Karber  v,  criminal  cases  against  a  county,  some 

Nellis,  22  Wis.  215;  State  v,  Langes,  of  the  items  of  plaintiff's  claim  were 

29  Wis.  68;  Moore  v.  Roberts,  64  Wis.  disallowed,  and  plaintiff  thereon  ap- 

538;    Schatz  V,    Pfeil,    56  Wis.    429;  pealed  from  the  portion  of  the  judg- 

Gurnsey  v,  Edwards,  26  N.  H.  229;  or  ment   adverse  to  him — held^   that  ac- 

appealing  from  the  award  as  merely  ceptance  of   fees  allowed    was  not  a 

insufficient  in  amount,  State  v,  Har-  waiver.      Bryan   v,  Polk   County,  76 

land,  74  Wis.  13.  Iowa  75. 

8.  Waddingham  v.  Waddingham.  27  6.  Paine  v,  Woolley,  80  Ky.  581. 

Mo.  App.    608,    where  it   was    said:  Kinoari. — In  Houck  v,   Swartz,  25 

•*  The  judgment  is  an  entirety.     If  re-  Mo.  App.  17,  it  was  held  that  one  who 

versed  in  part  it  must  be  in  whole.    It  accepts  a  tender  made  in  satisfaction 

cannot  be  quartered  or  in  less  degree  of  a  judgment  recovered  by  him  be- 

subdivided.     It  must  be  accepted  as  a  fore  a  justice's  court  cannot  appeal 

whole  or  wholly  rejected."  from  such  judgment  without  returning 

4.  Miller  v,  Wright  (Supreme  Ct.),  the  money  so  received,  impliedly  rec- 
14  N.  Y.  Supp.  468;  Root  V,  Heil,  78  ognizing  a  revival  of  the  right  of 
Iowa  436,  Bryan  v.  Polk  County,  76  appeal  upon  return  of  the  sum  ten- 
Iowa  75;  Bruce  z/.  Smith,  44  Ind.  i.  dered. 
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(4)  Judgment  for  Less  than  Demand. — ^When  the  plaintiff  is 
awarded  a  sum  less  than  that  claimed,  acceptance  of  the  sum 
adjudged  due  estops  him  from  appealing  from  the  entire  judg- 
ment,* but  not  from  so  much  of  it  as  reduces  his  demand.* 

(5)  By  Execution  of  Judgment — (a)  Generally. —  Enforcement 
of  the  judgment  by  execution  or  otherwise  is  a  ratification  of  its 
validity,  and  is  an  abandonment  or  waiver  of  the  right  of  ap- 
peal.' 

Tender. — Where  the  amount  was  left  struction  Co.  v.  0*He!l,  34  Oregon  54; 

by  the  nnsuccessful  defendant  on  the  Lyon  v.  Bain,  i  Wash.  Ter.  482. 

desk  of  plainttfTs  attorney,  who  refused  Qeniral   Bmle.-^But    as   a    general 

to  accept  it  and  held  it  for  defendant  rule,   however,  a  party  cannot  split 

— held^  no  waiver.     Alexander  v.  Jack-  up  a  judgment  and  avail  himself  of 

son  (Cal.,  1890),  25  Pac.  Rep.  415.  the   favorable  portions  while  appeal- 

1.  Laird    v.    Griffin,   84    Wis.    186;  ing   from    the   nnfavorable   portions. 

Murphy  w.  U.  S.,  194  U,  S.  464;  An-  Sperry  v.  Hillman  (C.   PI.).  13  N.   Y. 

drews  v.  U.  S.,  16  Ct.  CI.  265;   Gib-  Supp.  271;  Grunberg  t.  Blumenlahl, 

son  V,  Hall,  57  Tex.  405;  Monnett  v.  66  How.  Pr.  (N.  Y.  City  Ct.)62;  Alex- 

Merz  (Super.    Ct.),    17   N.    Y.    Supp.  ander  v,  Alexander,  104  N.    Y.  643; 

380;  Souder*s  Appeal,  57  Pa.  St.  498;  Harris  v.  Taylor.  20  N.  Y.  Wkly.  Dig. 

Neal  V,  Field,  68  Ga.  534;  Jessup  v.  379;  Canary  v.  Knowles,  41  Hun  (N. 

Spears,  38  Ark.  457.  Y.)   542;    nor  can    one    who   accepts 

8.  Monnett  v,  Merz  (Super.  Ct.),  17  money  awarded  to  him  by  a  portion  of 

N.  Y.  Supp.  381;  Dyett  v.  Pendleton,  8  a  judgment  in  his  favor  appeal  from 

Cow.  (N.  Y.)  325;  Clowes  v,  Dicken-  the  whole  judgment.  Laird  r.  Griffin, 

son,  8  Cow.  (N.  Y,)  331;    Higbie  v.  84  Wis.  286. 

Westlake,  14  N.  Y.  a8t;  McNamara  v.  In  AVf&  York  it  is  held  that  a  party 

Canada    Steamship    Co.,    t6     N.    Y.  may  appeal  from  that  part  of  the  order 

Wkly.  Dig.  86;   Benkard  v,  Babcock,  which  is  against  him,  leaving  standing 

3  Robt.  (N.  Y.)  175:  Barker  v.  White,  the  part  in  his  favor.     Mclntyre  v. 

58  K.  Y.  204;  Hayea  v.   Noursc,  107  German  Sav.  Bank,  59  Hun (N.Y.)  536. 

N.    Y.    578;    Matter    of   Amsterdam  In  Chanoery  Appeal. — Where  a  decree 

Water  Cora'rs,  36  Hun  (N.  Y.)  534;  was  entered  in  favor  of  plaintiff  for 

Souder's  Appeal,  57  Pa.  St.  498;  Upton  less  than  he  claimed,  apd  defendant 

Mfg.  Co.  V.  Huiske,  69  Iowa  557.  procured   suspension   of    the    decree 

Admiisiott  by  Pleadings. — Where  the  with  a  view  to  appeal,  and  before  ap- 

pleadings  admit  a  certain   sum  due,  peal  was  had  plaintiff  accepted  frona 

and  such   sum  has  been  voluntarily  the  defendant  satisfaction  of  the  de* 

tendered  and  paid  after  judgment,  the  cree,  but  without  any  agreement  as  to 

amount  tendered  as  paid  on  the  judg-  the  appeal — keld^  that  the  acceptance 

ment  may  be  accepted  by  the  prevail-  by  plaintiff  of  satisfaction  of  the  decree 

ing  party  without  waiving  his  right  to  was  not  a  release  or  waiver  of  errors 

appeal   from    the    decision    rejecting  by  him,  and  that  he  was  not  estopped 

the  remainder  of  the  claims.     Port-  from  appealing.     Morriss  v.  Garland, 

land   Construction  Co.  v,  O'Neil,  24  7B  Va.  216. 

Oregon  54;  Embry  ».  Palmer,  107  U.  Crosa  Afpeals.— Where  both  parties 

S.  8;   Morriss  v.  Garland,  78  Va.  215;  appeal  on  distinct  questions    an  ac- 

Higbier.  Westlake,  14  K.  Y.  288;  Dud-  ceptance  of  the  fruits  of  the  unsuc- 

man  t^.  Earl,  49  Iowa  37;  Upton  Mfg.  cessful  defendant's    appeal  does  not 

Co.  c/.  Huiske,  69  Iowa  557.  bar  the   plaintiff's  appeaL     State  9. 

Dipotlt     yolontarily     of     Additional  Central  Pac.  R.  Co.,  21  Nev.  172. 

Amonnts.  <— Rut    where    the    decision  3.  Anglo-American   Land    Mortg., 

finds  an  additional  amount  due  besides  etc.,  Co.  v.  Bush,  84  Iowa  272;  Hin- 

that  admitted  by   the  pleadings,  the  trager  v.  Mahoney,  78  Iowa  537;  Root 

deposi,,  voluntarily  or  bv  order  of  the  v.    Heil,   78    Iowa  436;    Lombard    v. 

courti  of  such  additional  amount,  and  Bush,  85   Iowa   718;   Sample  v.  Col« 

Its  acceptance  by  the  plaintiff,  forfeits  lins,  81  Iowa  23;  Reichelt  v.  Seal,  76 

his  right  of  Mppeal.     Portland   Con-  Iowa  275;  Richards  v,  Osceola  Bank* 
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(li)  FartiAl  Satitfkotioa. — Partial  satisfaction  by  execution  has  been 
deemed  both  a  waiver*  and,  by  the  United  States  Supreme 
Court,  not  a  waiver  of  the  right  of  appeal.* 

d.  Inconsistent  Position. — It  is  also  an  application  of  the 

same  principle  that  a  party  cannot  occupy  inconsistent  legal  posi- 
tions.*    So  a  defendant  waives  his  right  to  appeal  from  a  decision, 

79  Iowa  707;  State  v.   Martland,  71  Order  Overmling  a  Demorrer. — Where 

Iowa  543;  Mississippi,  etc.»  R.  Co.  v.  a  party  answers  he  waives  his  appeal 

Byington«  14  Iowa  572;  Smith  v.  Jack,  from  an  order  overruling  a  demurrer 

2  vy*  &  S.  (Pa.)  103;  UUery  v.  Clark,,  to  the  complaint.     Brady  v.  Donnelly, 

18  Pa,  St.  150;  Laughlin  v,  Peebles,  i  i   N.  Y.   126;    McElwain  v.  Willis,  9 

P.  &  W.  (Pa.)  115;  De  Egan's  Succes-  Wend.  (N.  Y.)  548. 

sion,   18   La.   Ann.   59;    Campbell   v.  Beaewal  of  Motion.  —  And   where  a 

Orillion,  3  La.  Ann.  115;  Clements  v,  motion  is  renewed  under  a  lease  given, 

Cassily,  3  La.  Ann.  358;  Mitchell  v.  the  party  renewing  the  motion  cannot 

Lay,  3  La.  Ann.  593;  Fluhart  v.  Gold-  appeal  from  a  denial  of  the  first  mo- 

ing,  7   La.  Ann.   233;  Thibodeaux  v,  tion.      Noble    v.    Prescott,    4    £.    D. 

Thibodeaux,  5  La.  Ann.  598;  Flower's  Smith  (N,  Y.)  139. 

Succession,  3  La.  Ann.  292;  Cassell  v,  Boferenoe. — Trial  of  a  cause   under 

Fagin,  ii  Mo.   209;  Fly  v.  Bailey,  36  an  order  of  reference  is  a  waiver  of 

Tex.  119;  Knapp  V.  Brown.  45  N.  Y.  the  right  to  appeal  therefrom.   Ubsdell 

209;  Glacklin  v.  Zeller.  52  Barb.  (N.  v.   Root,  3    Abb.   Pr.  (N.   Y.  C,   PI.) 

Y.)  152;  Paine  v,  WooUey.  80  Ky.  568.  142. 

**  A  plaintifif  in  error  *  *  *  is  under  Ordw  to  Hake  Pleading  More  Certain. 

no  necessity  of  suing  out  execution  The  right  to  appeal  from  an  order  to 

to  enforce  his  judgment  and   receive  make  a  complaint  more  definite  and 

satisfaction  of  it,  and  if  by  his  own  certain  is  not  lost  by  service  of  an  an- 

voluntary    act    he    extinguishes    his  swer  before  the  appeal    is    actually 

judgment,  what  is  there  on  which  a  taken.     Peart  v.  Peart,  48   Hun  (N. 

writ  of  error  can  operate?"    Cassell  Y.)  79. 

V.  Fagin,  11  Mo.  207.  Beopening  Order. — A  party  who  ap- 
The  right  of  an  appellant  to  appeal  peals  from  an  order  does  not  waive 
from  that  portion  of  a  decree  relat-  fiis  right  to  move  that  the  order  be 
log  to  a  judgment  deficiency  is  not  reopened.  Belmont  v.  Erie  R.  Co., 
waived  by  foreclosure  and  sale  of  52  Barb.  (N.  Y.)  637. 
premises  mortgaged.  Goodlett  v.  St.  Prooeedingi  to  Impeaoh. — A  bill  to  im* 
Elmo  Investment  Co.,  94  Cal.  297.  peach  a  decree  for  fraud,  introducing 
But  the  right  to  appeal  from  a  judg-  matters  that  do  not  appear  on  the  face 
ment  of  foreclosure  is  waived  by  gen-  of  the  record,  is  not  a  bar  to  a  writ  of 
eral  execution  and  sale  of  the  mort-  error.  Stunz  v.  Stunz,  131  111.  210. 
gaged  premises.  Anglo-American  Froceedingi  to  Vaoate. — A  petition  to 
Land  Mortg.,  etc.,  Co.  v.  Bush,  84  vacate  and  modify  a  judgment  be- 
lowa  272.  cause  of  errors  in  the  judgment  or  pro- 
After  Snpenedeas. — Levy  by  execu-  ceedings  does  not  bar  an  appeal, 
tion  after  the  supersedeas  has  com-  Blackwell  v.  McBride,  14  Ky.  L.  Rep. 
menced  to  operate  is  no  bar  to  writ  of  760. 

error.     U.  S.  v.  Dashiel,  3  Wall.  (U.  Filing  Another  Buit.— Filing  another 

S.)  702:  Dudley  v,  Stokes,  2  W.  Bl.  suit  for  the  same  cause  of  action  aK 

11S3.  leged  in  a  suit  (from  a  judgment  in 

After  Filing  Transoript. — Where  exe-  which  an  appeal  has  been  taken  by 

cution  was  issued  after  the  transcript  the  plaintiff)  will  not  be  construed  as 

and    abstract   were   filed,    and    noth-  an  acquiescence  in  the  first  judgment, 

ing  was  recovered   thereon — held^  no  and  an  abandonment  of  the  right  to 

waiver.    Hornisht;.  Peck,  53  Iowa  157.  appeal  therefrom.     Meyer  ».  Schur- 

1.  Stinson  v.  O'Neal,  32  La.  Ann.  bruck,  37  La.  Ann.  373. 

947.  Contempt. — The  fact  that  one  is  in 

2.  U.  S.  V.  Dashiel,  3  Wall.  (U.  S.)    contempt  for  refusing  to  obey  an  or- 
702,  three  justices  dissenting.  der  does  not  bar  his  right  of  appeal 

8.  Pittsburgh,  etc.,  R.  Co.  v,  Swin-    from  the  same  order.    State  v.  Field, 
ney,  91  Ind.  403.  37  Mo.  App.  83, 
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by  his  election  to  review  it  in  the  trial  court ;  ^  or  from  an  order 
denying  a  motion  for  judgment  on  the  verdict,  by  obtaining  an 
order  setting  aside  the  verdict  and  granting  a  new  trial. ^  And 
where  a  party  voluntarily  dismisses  his  case,  he  cannot  prosecute 
an  appellate  proceeding  to  review  it.' 

Abandonmtnt.— So  a  withdrawal  of  an  appeal,  or  the  neglect  to 
perfect  or  prosecute  it,  may  operate  as  a  waiver.*  (See  infra^ 
VL,  Dismissal  of  Appeal^ 

e.  Entry  of  Judgment.— The  mere  entry  of  judgment  at  ap- 
pellant s  request,  in  order  to  facilitate  an  appeal,  does  not  operate 
as  a  waiver  of  the  right.* 

Entry  of  BeptorinBftil. — The  defendant  suit  appeal   from  a  decision  therein, 

in  a  judgment  is  not  precluded  by  an  State  Bank  v.  Hayes,  3  Ind.  400. 

•entry  of  replevin  bail  from  prosecut  4.   Jenkins  v.  Bonds,  3  La  Ann.  339; 

ing  an  appeal.      Hyer  v,  Norton,  26  Collins  v,  Monticon,  9  La.  Ann.  39; 

Ind.  269.  Brickell  v.  Conner,  10  La.  Ann.  235; 

In  Criminal  Cai«. — The  right  of  ap-  Denil    v.    Martel,    10    La.   Ann.   643; 

peal  is  not  waived  in  a  criminal  case  Ward  v,  HoUins.  14  Md.  158. 

by  a  subsequent  motion  in  ihe  lower  Dismiital  of  Condemnation  Proooadin^. 

court  to  strike  out  an  execution.    Avi-  —Appellant   appealed    from  a   judg- 

Tett  V.  State,  76  Md.  510.  ment   obtained  by  appellee   for    the 

1.  Wilson  V.  Roberts,  38  Neb.  306;  taking  of  lands  for  railroad  purposes. 

Indiana  Mut.  F.  Ins.  Co.  v,  Routledge,  Appellee  appealed  from  an  order  be- 

7  Ind.   25;    Harvey  v.  Fink,   11 1  Ind.  low    dismissing    condemnation     pro- 

249;  Com.  V.  Masonic  Temple  Co.,  87  ceedings.     Appellant's  plea  in  bar  to 

Ky.  349.  the  latter  appeal  was  sustained.    Held^ 

Bill  by  InfSuits. — The  pendency  of  a  no  waiver  of  his  right   to  prosecute 

bill  by  infants  to  impeach  a  decree  the  former  appeal,  the  court  saying: 

against  them  tor  fraud  and  also  for  '*  There  has  been  no  election  between 

errors    apparent  on  the  face   of  the  inconsistent  positions.     The  appellant 

record,  in  which  persons  other  than  had  two  distinct  rights,  both  self-ex- 

Chose  in  the  prior  suit  were  made  par^  istent — one    to   continue    his    assault 

ties,  was  held  no  ground  for  dismiss  upon  the   judgment  by   maintaining 

ing   or  abating   a  writ  of  error  sued  the  appeal,  the  other  to  demand  that 

out  to  reverse  the  same  decree,  as  the  appellee  be  confined   to  one  action, 

matters  set  up  in  the  bill  were  the  same  These  are  independent  rights."     Pitts- 

as  those  involved  in  the  writ  of  error,  burgh,   etc.,   R.   Co.   v.  Swinney,   91 

and  for  the  further  reason  that  the  Ind.  403. 

parties  in  the  suit  were  not  identical.  ft.  It  is  not  equivalent  to  a  iudg- 
Stunz  V,  Stunz,  131  111.  210.  ment  by  consent.  Stevenson  v,  Mat- 
Newly  DifOOTored  Evideneo.  —  The  teson,  13  Mont.  108;  Randall  v.  New 
pendency  of  a  bill  of  review  on  the  Orleans^  etc.,  R.  Co..  45  La.  Ann. 
sole  ground    of  after-discovered  evi-  778. 

dence  will  noc   prevent  an  appellant  The  fact  that  a  judgment  was  signed 

from  prosecuting  his  appeal   in  this  on  motion  of  the  appellant  in  order  to 

court  from  the  decree  sought  to  be  re*  take   an   appeal  does   not  constitute 

viewed,  as  the  questions  presented  to  a  waiver.     Randall  v.  New  Orleans, 

the   two   tribunals    by    the    separate  etc.,  R.  Co..  45  La.  Ann.  778. 

proceedings  are  entirely  distinct,  and  In  Action  against  Hnshand  and  Wife, 

no  confusion  can  arise  from  their  sei>^  — In  a  joint  action  against  husband 

arate  determination.     Gillespie  v,  Al-  and  wife  seeking  to  subject  the  wife's 

len,  37  W.  Va.  675.  statutory  property  to  the  payment  of 

8.  Schwerickhart  r.  Stuewe.  75  Wis.  a  debt  for  necessary  family  supplies 

159*  sold  and  delivered,  judgment  on  de- 

8.  Mott  7'.   Hill,  7  Ga,  79*  Kent  v,  .nurrer  oeing  rendered  for  the  wife. 

Hunter   0  Ga.  207,  Dannelly  w.  Speer,  the  plaintiff  does  not  waive  his  right 

7  Ga.  277.  to  appeal  from  this  judgment  by  tak- 

Abandonment    of   Suit. — Nor  can    a  ing  judgment  against  the  husoand. 

plaintiff  who  voluntarily  abandons  nis  Ernst  z/.  Mollis,  89  Ala.  638. 
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/.  Orders. — The  same  principle  applies  to  orders.*     A  party 

cannot  accept  the  advantages  of  an  order  and  at  the  same  time 
prosecute  an  appeal  therefrom.* 

g.  Payment  of  Judgment  by  Appellant.— Payment  of  a 
collectible  judgment  rendered  by  a  court  of  competent  jurisdic- 
tion is  involuntary,  and  does  not  bar  the  appeal  of  the  unsuccess- 
ful party  below ,  •   as  payment  to  prevent  the  sale  of   property 

1.  Matter  of  Amsterdam  Water  Hixon  v.  Oneida  County,  82  Wis.  515; 
Com'rs,  36  Hun  (N.  Y.)  535.  Sample  v.  Collins,  81  Iowa  23;   Ernst 

A  party  cannot   proceed  with  the  v.  HoUis,  89  Ala.  638. 

order  and  also  take  an  appeal.     Vail  Costs. — Payment    of    costs    by    the 

V.  Remsen,  7  Paige  (N.  Y.)  206.  losing  party  does  not  debar  from  an 

2.  Knapp  v.  Brown,  45  N.  Y.  207;  appeal  from  the  decision  or  order. 
Benkard  v.  Babcock,  27  How.  Pr.  Burch  v.  Newbury,  4  How,  Pr.  (N.  Y. 
(N.  Y.  Super.  Ct.)  391.  Supreme  Ct.)  145. 

Conditional  Orders. — The  rule  applies  Where  Payment  is  a  Waiver. — Where 
to  conditional  orders  when  the  bene-  such  payment  is  by  way  of  compro- 
fits  and  advantages  are  connected  mise  or  agreement  not  to  take  an  ap- 
with,  or  in  some  manner  made  depend-  peal  it  constitutes  a  waiver.  Hayes 
ent  on,  other  provisions  objected  to  on  v.  Nourse,  107  N.  Y.  578. 
appeal.  Matter  of  Amsterdam  Water  In  Peyser  v.  New  York,  70  N.  Y.. 
Com'rs,  36  Hun  (N.  Y.)  535 ;  Bennett  v,  497,  it  was  said:  **  Coercion  by  law  is 
Van  Syckel,  18  N.  Y.  481;  Knapp  v.  where  a  court,  having  jurisdiction  o£ 
Brown.  45  N.  Y.  207;  Genet  v.  Daven  the  person  and  the  subject-matter,  has 
port,  59  N.  Y.  648;  Murphy  v,  Spauld-  rendered  a  judgment  which  is  collect- 
ing, 46  N.  Y.  556.  ible  in  due  course.     There  the  party 

Where  No  Inoonsisteney.— But  where  cast  in  judgment  may  not  resist  the 

there  is  no  inconsistency  in  accepting  execution  of  it.     His  only  remedy  is-' 

the  terms  of  an  order  and  at  the  same  to  obtain  a  reversal,  if   he  may.  for 

time  appealing,   there  is  no  waiver,  error  in  it.     As  he  cannot  resist  the- 

as  the  acceptance  by  a  plaintiff  of  the  execution  of  it,  when  execution  is  at- 

terms  of  an  order  providing  that  on  tempted    he    may    as    well    pay    the 

payment  of  costs  plaintifif  have  leave  amount  at  one  time  as  at  another  and 

10    withdraw  a    juror  and   move   at  save  the  expense  of  delay." 

special  term  for  leave  to  amend  acom>  **  It  is  not  necessary  for  the  preser- 

plaint,  and,  in  case  of   denial  of  the  vation  of  the  right  of  appeal  that  the 

order,  the  complaint  to  be  dismissed  party  should  make  a  vain  and  profit- 

with  costs,  does  not  estop  the  plain  less  opposition  to   the  execution  un- 

tiff  from  appealing  from  the  judgment  founded  in  law  or  rights,  and  which 

dismissing  the    complaint    on  denial  could  meet  no  fate  but  a  summary  dis* 

of  motion  to  amend,  as  having  accepted  missal    at   his  cost."     Factors',   etc., 

its  rendition  as  one  of  the  conditions  Ins-  Co.  v.  New  Harbor  Protection  Co.^ 

of  the  withdrawal  of  a  juror  and  per-  37  La.  Ann.  233. 

mission  to  move  for  amendment.     De  Creditor's  Snit.  —  As  where  the  ap- 

Camp  V.  Mclntire,  115  N.  Y.  258.  pellant  pending  an   appeal  pays  the 

3.  Erwin  v.  Lowry,  7  How.  (U.  S.)  amount  thereof  in  settlement  of  a 
1S4,  Hayes  v,  Nourse,  107  N.  Y.  579.  creditor's  suit,  commenced  to  enforce 
Peyser  v.  New  York,  70  N.  Y.  497,  the  same.  Chapman  v,  Sutton,  6ff 
Clark  V,  Pinney,  6  Cow.  (N.  Y.)  297.  Wis.  657. 

Sturges  V,   AUis,   10  Wend.   (N.   Y.)  By   Bidders   at   Ezeention    Bale.— So 

355:  Perry  v.  Woodbury,  (C.   PI.)  I7  where  appellants  had  appealed  at  sale 

N.  Y.  Supp.   530;    Austin  v,   Wauful  of  their  property  under  execution  and 

(Supreme   Ct.),   13  N.   Y.  Supp.  184.  became     bidders    therefor — held,     no 

Burch  V,  Newbury,  d  How.  Pr.  (N.  Y.  waiver.     Factors',   etc.,    Ins.    Co.    v. 

Supreme  Ct.)  145.   Champion  v.   Ply-  New  Harbor   Protection  Co.     37  La. 

mouth   Cong.  Soc,  42  Barb.  (N.   Y.)  Ann.  233. 

441;  Mann  V. -/Etna  Ins.  Co..  38  Wis.  Payment  of  Tax. — Thevoluntaiy  pay- 

ti.^,  Sloane  v.  Anderson,  57  Wis.  124;  ment  by  an  executor  of  a  collateral  in- 

Chapman    v,    Sutton,    68    Wis.     657  herltance  tax  due   from  a  testator*ff 
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under  execution.^ 

ConTeyanoe. — Or  making  a  conveyance  under  orders  of  the  court.* 

Coftt. — Or  payment  of  costs  awarded  against  an  unsuccessful 
party.' 

A.  By  Escaped  Prisoner. — A  prisoner  who  makes  his  escape 
after  appealing  from  a  judgment  of  conviction  against  him  waives 
his  appeal  and  it  will  be  dismissed.^ 

8.  Joint  Parties— tf.  THE  GENERAL  Rule.— All  the  parties 
against  whom  a  joint  judgment  is  rendered  must  be  joined  as 
co-appellants  on   an  appeal  taken  by  one  or  more   of  them  ;* 

estate   does   not  estop  the    common-  Tax. — Bat  payment  of  a  tax  by  com- 

wealth  from  appealing  from  the  de-  plainant,  after  dismissal  of  a  suit  to 

cree  ordering  its  payment.     Common-  enjoin    its    collection,    was    held,    in 

wealth's  Appeal,  128  Pa.  St.  603.  Singer  Mfg.  Co.  v.  Wright,  141  U.  S. 

Complianoe  with  Orders  LeTying  Tax. —  696,  to  be  a  waiver  of  right  of  appeal. 

So  where  a  judgment   was  rendered  Stipulation  for  Judgment  Absolute. — 

against  a  board  of    supervisors  in  a  Giving  a  stipulation  for  judgment  ab- 

mandamus  proceeding,  directing  them  solute,  in   case  of  affirmance  by  the 

to   levy  a   tax   for   school    purposes,  general  term,  precludes  an  appeal  to 

the   voluntary    compliance    with    the  the  Court  of  Appeals.     Saling  v.  Ger- 

mandate  of  the  court  estops  the  su-  man  Sav.  Bank  (C.  PI.),  SN.  Y.  Supp. 

pervisors  to  appeal.    San  Diego  School  469. 

Dist.  V,  San  Diego  County,  97  Cal.  438.  Performance  by  Onardian. — Voluntary 

1.  Grim  v,  Semple,  39  Iowa  570;  performance  of  a  decree  by  the  guard- 
Burrows  V.  Stryker,  45  Iowa  700;  Pren-  ian  of  an  insane  person  does  not  affect 
tice  V.  Chewning,  i  Rob.  (La.)  70;  the  latter's  right  to  appeal,  where  the 
Johnson  v.  Clark,  29  La.  Ann.  762;  guardian  was  not  a  party  to  the  lit- 
Factors',  etc.,  Ins.  Co.  v.  New  Harbor  igation.  Tiffany  v.  Tiffany,  84  Iowa 
Protection  Co.,  37  La.  Ann.  233;  Jack-  122. 

son  V,  Michie,  33  La.  Ann.  723;   Alter  Acquietoenoe  of  a  Portion  of  Plaintiffs. 

•V.  Pickett,  24  La.  Ann.  513;   Yale  v.  — The  acquiescence  of  a  part  of   the 

Howard,    24  La.   Ann.  458;    State  v,  appellants  in  the  judgment  appealed 

Brown,  29  La.  Ann.  862;    Johnson  v.  from  is  no  reason  for  dismissing  the 

Clark,    29    La.     Ann.     762:     Leggett  appeal  as  to  the  rest.     Vredenburg  v. 

•V,  Peet,   I   La.  Ann.   296;    Verges   v.  Behan,  32  La.  Ann.  561. 

Gonzales,  33  La.   Ann.  410;    Dicken-  4.  Wilson  v.  Com.,  10  Bush  (Ky.) 

sheets  v.  Kaufman,  28  Ind.  251;  Bruce  526;  Norton  v.  Com.,  78  Ky.  501;  Tay- 

V,  Smith,  44  Ind.  i;    Hyer  v,  Norton,  lor  v.  State,  3  Tex.  App.  387;   Moore 

26  Ind.  269;  Armes  v.  Chappel,  28  Ind.  v.  State,  44  Tex.  595;   State  v.  Porter, 

469;    Dickensheets    v,    Kaufman,    29  41  La.  Ann.  402. 

Ind.  154;  Hill  V.  Starkweather,  30  Ind.  Baaionable  Time  for  Seeaptnre. — The 

434;  Belton  V.  Smith,  45  Ind.  291;  Ed-  escape   is   not   ground   for   dismissal 

wards  v,  Perkins,  7  Oregon  149.  until  after  a  reasonable  time  for  the 

Yolontary  Pasrment. — In  Borgalthous  recapture  or  surrender  of  the  appel- 

V.  Farmers',  etc..   Ins.   Co.,  36  Iowa  lant  into  custody,  and  the  court  will 

250,  and  Hipp  v.   Crenshaw,   64  Iowa  hear  the  appeal  if  the  prosecution  so 

404,  it  was  held  that  the  voluntary  pay-  request,  notwithstanding  the  escape, 

ment  of  a  judgment  annuls  the  right  Moore  v.  State,  44  Tex.  595.     See  also 

to  appeal.  Taylor  v.  State,  3  Tex.  App.  387. 

Iowa. — In  Iowa  under  statutory  pro-  5.  Alabama, — Billinslea  v,  Abercrom- 

visions  an  action  to  enjoin  execution  bie,  2  Stew.  &  P.  (Ala.)  24;  Moore  v» 

of  the  judgment  is  a  waiver  of   the  McGuire,   26  Ala.   463;    Tombeckbee 

right   of  appeal.     Gordon  v,  Ellison,  Ba.ik  v.  Freeman,  Minor  (Ala.)  285; 

9  Iowa  317.  Deslonde  v.  Carter,  28  Ala.  543;  Swift 

2.  O'Hara  v.  McConnell,  93  U.  S.  r.  Hill,  i  Port.  (Ala.)  277;  Harper  v. 
150.  Bibb,  45  Ala.  670;  Millsap  v,  Stanley, 

8.  Brinkerhoff  v,  Elliott,  43  Mo.  50  Ala.  3x9;  Thompson  v,  Campbell, 
App.  185.  52  Ala.  583;  Thompson  v,  Campbell, 
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although  statutes  sometimes  provide  that  an  appeal  tnay  be 
taken  by  any  one  or  more  of  the  parties  to  a  judgment  or  decree, 

57  Ala.  183;  Huckabee  v.  Nelson,  54  ter,  10  Ired.  (N.  Car.)  i;  Wilkinson  v. 

Ala.  13;  Garlick  v.  Dunn,  42  Ala.  404.  Gilchrist,  5  Ired.  (N.  Car.)  228. 

Florida, — Standley     v.    Jaffray,    13  Other  States. — Hunderlock  v.  Dun- 

Fla.  596;  Knight  v,  Weiskopf,  20  Fla.  dee  Mortg.,  etc.,  Invest.  Co.,  88  Ind. 

X40.  139;    Curry   v.    Stokes,    12  R.    I.  52; 

Illinois, — Norton  v.  Cogswell,  35  111.  Black  v,  Kirgan,  15  N.  J.  L.  45;  Pat- 

App.  567;  Howard  v,  Costello,  31  111.  terson  v.  Butterwortb,  4  Yerg.  (Tenn.) 

App.  612;  Mclntyre  v.  Sholty,  139  IlL  158. 

171.  United  States, — Owings   v,   Klocan- 

Kansas, — Barber    Asphalt     Paving  non,  7   Pet.  (U.   S.)  399;    Wilson  v, 

Co.  V,  Botsford,  50  Kan.  331;  Ex  p.  New  York  L.  &  F.  Ins.  Co.,  12  Pet. 

Polster,   10  Kan.  204;  Armstrong  v*  (U.  S.)  140;  Smyth  z^.  Strader,  12  How. 

Durland,    11    Kan.    15;    Hodgson    v.  (U.S.)  327;   Davenport  t^.  Fletcher,  16 

Billson,  II  Kan.  357;  Bassett  v.  Wood-  How.  (U.  S.)  142;  Mussina  v,  Cavazos, 

ward,    13    Kan.   341;    Richardson    v,  30 How.  (U.S.)  280;  Clifton  v.  Sheldon, 

McKim,  20  Kan.  346;    Thompson  v,  23   How.   (U.    S.)  481;    Hampton    v, 

Wheeler,  etc.,  Mfg.  Co.,  20  Kan.  480;  Rouse,  13  Wall.  (U.  S.)  187;   Simpson 

Browne's  Appeal,  30  Kan.  331;   Sta-  v,  Greeley,  20  Wall.  (U.  S.)  152;   Fei- 

tionery,  etc.,  Co.  v,  Hentig,  31  Kan.  belman  v.  Packard,  108  U.  S.  15:  Will- 

322;  McPherson  v.  Storch,49Kan.  313.  iams  v,  U.  S.  Bank,  11  Wheat.  (U.  S.) 

Kentucky, — Callaghan   v.  Carr,  i  A.  414;    O'Dowd    v,    Russell,     14  Wall. 

K.  Marsh.  (Ky.)  22;   Barr  v,  Stevens,  (U.  S.)  402;   Deoeale  v.  Stump,  8  Pet. 

I  Bibb  (Ky.)  292;   Carr  v,  Callaghan,  \\J,S.)  526. 

3  UtL  (Ky.)  365.  FrsnsiosA  u  U  Civil  Motions  Applisd. 
Mississippi, — Duval  v.  Cox,  5  How.  — Where  there  are  no  statutesprescrib- 

(Miss.)  12;   Saunders  v,  Saunders,  49  ing  how  parties  on    appeal   may   be 

Miss.  327;   Green  v.  Planters'  Bank,  3  brought  In,  the  general  statutory  pro* 

How.  (Miss.)  43;  Whitworth  v.  Car-  visions  as  to  parties  io  civil  actions 

ter,  41  Miss.  639;   Hoggatt  v,  Ferrall,  apply.     In  Wolf  v.  Murphy,  21  Neb. 

41  Miss.  642;    Henderson  v,  Wilson,  4  472,  it  was  said  :  **  All  the  defendants 

Smed.    &   M.   (Miss.)   732;    Preira   v,  to  a  joint  judgment  ar«  necessary  par- 

Silva,    4    Smed.    &    M.    (Miss.)  735;  ties  to  a  petition  filed  by  one  of  their 

Thomas    v,    Wyatt,   9   Smed.    &    M.  number  to  reverse  it,  and  maybe  mad<e 

(Miss.) 308;  Dorsey  v,  Merrixt,  6  How.  so,  as  plaintiffs  or  defendants,  in  con- 

( Miss. )  390.  f  ormity  with  the  provisions  of  the  code 

Missouri, — Perry  v.    Block,    i   Mo.  as   to   parties  in   civil  actions."     See 

484;  Fagan  v.  Long,  30  Mo.  222.  Notice  of  Appeal^  infra, 

Nebraska, — Curten  v,  Atkitison,   29  Time. — All    the   parties   to  a  joint 

Neb.  612;  Wolf  V,  Murphy,  21  Neb.  judgment  or  decree  must    be    made 

472;  Hendrickson  v,  SuUivan,  28  Neb.  parties  to  tkke  appeal  within  the  stat* 

790;   Smith  V,  Shaffer,  29   Neb.  656;  utory  period  allowed   for  taking  an 

Lepiji  V,  Paine,  18  Neb.  626;  McPher-  appeal.     Custen  «.  Atkinson,  29  Neb. 

son  V.  Wiswell,  16  Neb.  627;  Wilcox  612;  Wolf  v.    Murphy,  21    Neb.  472; 

V.  Raben,  24  Neb.  368.  Hendrickson  v,  Sullivan,  28  Neb.  790; 

North  Carolina. — Hicks  v.  Gilliam*  Smelters  v.  Rainey,  140  Ohio  St.  287; 

4  Dev.  (N.  Car.)  217:  Dunns  z/.  Jooes,  Simpsoo  v.  Greeley,  20  Wall.  (U.  S.) 
4  Dev.  &  B.  (N.  Car.)  154;  Stephens  s'.  152;  Holloraa  0.  Midland  R.  Co.,  129 
Batchelor,  I  Ired.  (N.  Car.)6o;  Statev.  lad.  274,  See  Tims  for  Taking  use. 
Moore  County  Justices,  2    Ired.  {N.  Appeal^  infra. 

Car.)  430;  Kelly  v.  Muse,  iz  Ired.  (N.  Whan  aot  Piswiiisd.-^Where  one  of 

Car.)i£2;  Lynch  2/.  Johnson,  zi  Ired.  several   coparties  to  a  judgment  ap- 

(N.  Cax.)  225;   McMillan  v.  Davis,  7  peals  to  an  ioier mediate  co«n,  aod 

Jones  (N.  Car.)  218;   Stiner  v.  Caw-  from  its  judgment  to  theeourt  of  last 

thorn,  4  Dev.  &  B.  (N.  Car.) 501 ;  Otey  resort,  it  is  held  thai  ibe  Utter  will  a<»t 

n.  Rogers,  4  Ired.  ^N.  Car.) 534;  Don-  dismiss  for  lack  of  juriediciioti.  Stiner 

nell  V.  Shields,  8  Ired.  (N.  Car.)  37X;  v.  Cawthora,  4  Dev.  M  B.  (N.  Car.) 

Smith  v^    Cunoiagham,   8    Ired.   (N.  501:   Donnell  v.  Shields,  8  Ifed.  <N. 

Car.)  460;   Jackson  v,  Hampton,    10  Car.)  371;   Smith  v,   Cuafkifigham«   8 

Ired.  (N.  Car.)  579;  Mastin  r.    Por-  Ired.  (N.  Car.)46o« 
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and  that  such  judgment  or  decree  shall  remain  in  full  force  as 

Wlitn    Blflit  of  Appoal    Loot   m   to  appealing  from  a  peremptory   man- 

lome. — Where  the  right  of  appeal  is  damus  awarded  against  them.     State 

lost  as  to  a  portion  of  the  parties  to  a  v.  Wolfrom,  25  Wis.  468. 

joint  judgment*  an  appeal  may  never-  Tmitoe   and    Cattni    que  Trust. —  In 

theless  be  taken  by  the  rest.     Peer  suit  by  cestui  que  trust  all   trustee? 

V*  Cookeron,  14  N.  J.  Eq.  361.  should  be  made  parties.     Hutchinson 

In  Proeoedings  Supplemental  to  Ezoou-  v.  Ay  res,  117  111.  558. 

tion.— In  proceedings  supplemental  to  Temporary  Administrator.— On  appeal 

execution  defendants  joined  in  a  plea  from  a  decree  of  foreclosure  in  favor 

in  abatement,   to  which   plaintiff  re-  of  an  executor,  the  temporary  adminis- 

plied,  and  the  trial  court  sustained  the  trator  appointed  during  the  pendency 

reply.     Held^  that  all  the  defendants  of  the  action  should  be  made  a  party, 

must  be  joined  in  an  appeal  taken  by  Iowa  L.  &  T.  Co.  v,  Holderbaum,  86 

any  one.     Hale   v.   Miller,    131   Ind.  Iowa  i. 

80.  Joinder  of  One  not  a  Party.— An  ap- 

Jndgment  by  Defiiiilt. — A  defendant  peal  by  a  party  in  an  action  is  not  in- 

who  has  suffered  a  judgment  to  be  validated  by  joining  one  who  is  not 

taken  by  default  is  a  necessary  party  a   party.     Walker  v,  Gibson,  35   111. 

to    an    appeal    by   his    codefendant.  App.  49. 

Indianapolis  Piano  Mfg.  Co.  v.  Caven,  FaUnre    of    One     Codefendant. — The 

58  Ind.  328.  failure  of  one  codefendant  to  appeal 

Judgment  Betting  Aside  a  Will. — All  does  not  prevent  an  appeal  by  another, 

the  legatees  must  be  joined  on  an  ap-  Detroit   Sav.   Bank   v.   Truesdail,   3S 

peal  by  any  one  from  a  judgment  set-  Mich.  430. 

ting  aside  a  will.   Washburn  v,  Kline,  By  Infant. — An  infant  must  join  hi9 

47  Ind.  128.  guardian,  or  the  appeal  will  be  dis- 

Kiiiiisippi. — An  appeal  from  a  de-  missed  on  motion.     Whitaker  v.  Pat- 

creeof  Probate  Court  may  be  taken  in  ton,  i  Port.  (Ala.)  9. 

the   name   of  one  of  the   parties    to  Next  Friend, — But  he  may  prosecute 

decree.      Porter   v.    Porter,   7    How.  such  appeal  by  his  next  friend,  pro- 

(Miss.)  106,  overruling^  Duvall  v.  Cox,  vided  such  person  give  proper  secU' 

5  How.  (Miss.)  12.  rity.     Ridgeley  v.    Bennett,    13    Lea 

In  Idaho  one  or  more  of  several  co-  (Tenn.)  206^ 

defendants   may  prosecute  a  writ  of  Waiver, — A  joinder  in   error  is   a 

error  without  joining  the  remaining  waiver  of  a  writ  defective  from  failure 

coparties.      Alexander    v,   Leland,    i  to     join    guardian.      Williamson    v, 

Idaho  425.  Johnston,  4  T.  B.  Mon.  (Ky.)  253;  Mc- 

Sureties. — Sureties  must  join  in  an  Clay  v,  Norris,  9  111.  370. 

appeal  by  one  of  them  from  a  judg-  Nonresident,  —  A  general  guardiaa 

ment  on  a  replevin  bond.     Thomas  v,  may  appeal  for  a  nonresident  defend- 

Wyatt,  9  Smed.  &  M.  (Miss.)  308.  ant.      Foster  v,   Hammond,   37  Wis. 

Ejeotment. — All  defendants  in  a  judg-  185. 

ment  in  ejectment  must  join  on  ap-  By  Portion  of  Plaintiib. — Where    a 

peal,  or  there  must  be  notice  and  sev-  writ  of  error  has  been  prosecuted  by 

erance.     Knight  v.  Weiskopf,  20  Fla.  several  appellants  a  portion  of  them 

140;  Standley  v,  Jaffray,  13  Fla.  596.  may   dismiss    the    suit    as    to  them- 

Defendant  Dismissed. — A  defendant  as  selves,  and  the  remaining  appellants' 

to  whom  an  original  bill  has  been  dis-  may  prosecute  alone.  Thorp  v.  Thorp, 

missed  cannot  join  in  an  appeal  taken  40  111.  113. 

by  codefendant.     Barrett  v.  Carter,  69  Kox^oining  Party  no  Belief. — When  a 

Miss.  593;  In  re  Allen's  Will,  25  Mich,  party  interested  does  not  take  or  join 

39.  in  an  appeal,  he  cannot  be  heard  by 

Foroible  Entry  and  Detainer.— In  ac-  the  appellate  court  or  share  in  the  re- 

tion  of  forcible  entry  and  detainer,  if  lief  granted  by  it.     Jackson  v.  Hos- 

one  joint  defendant  appeals  he  is  held  mer,  14  Mich.  88;  Herron's  Succession, 

to  appeal  for  all,  and  all  may  appear  32  La.  Ann.  835;  Huff  v,  Olmstead,  6/ 

and  plead.     Hurlbutt  v.  Meachum,  2  Iowa  598;  Alexander  v,  Buffington,  66 

Tyler  (Vt.)  397.  Iowa  360;  Devoe  v.  Hall,  60  Iowa  749; 

Public  OAoer. — A  public  officer  may  Butler  v,  Barkley,  67  Iowa  491;  Pace 

join  with  his  successors  in  office  in  v.  Heinley,  85  Iowa  733;  Fisk  v,  Chi- 
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to  those  not  appealing.^  This  rule  obtains  with  equal  force  at 
law  and  in  equity.* 

Bmmh  of  Bole.— The  rule  is  elementary  in  appellate  procedure,  and 
is  adopted  to  prevent  multiplicity  of  suits  and  to  make  the  record 
on  appeal  agree  with  the  record  below.' 

*.  Involuntary  Joinder. — It  is  not  necessary  that  all  should 
voluntarily  join  as  appellants,*  At  common  law  the  writ  of  error 
may  be  sued  out  as  a  matter  of  right  by  one  party  in  the  name  of 
all  and  against  their  consent.' 

c.  Summons  and  Severance — On  writ  of  Error.— Upon  motion 
of  the  plaintiff  in  error  a  summons  will  be  awarded  that  the  re- 
maining coplaintiffs  below  join  in  the  appeal ;  and  upon  their  re- 

• 

cago,  etc.,  R.  Co..  83  Iowa  253.  See        pEitition. — On  appeal  from  a  decree 

infra.  Waiver  of  Errors,  in  partition  by  one  defendant  all  co- 

1.  See  Code  Tenn.  §  3159.  defendants  must  be  joined.     State  v, 
A  surety  may  appeal   under  such     Baldwin,  70  Iowa  180. 

statute  from  a  judgment  against  his  8.    Mclntyre  v,  Sholty,  139  111.  176; 

principal  although   the    principal  do  Masterson  v.  Herndon,  10  Wall.  (U. 

not.      Porter    v.   Burton,    10    Heisk.  S.)  416;   Williams  v,  U.  S.  Bank,   11 

(Tenn.)  585;   Gibson    v.  Compton,   3  Wheat.  (U.  S.)  414. 

Baxt.  (Tenn.)  220.  Proper    Parties.  —  An    appeal,   like 

2.  Hardee  v.  Wilson,  146  U.  S.  179;  every  judicial  proceeding,  must  have 
Masterson  V.  Herndon,  10  Wall.  (U.  S.)  proper  parties.  An  appellate  court 
416;  Todd  V,  Daniel,  16  Pet.  (U.  S.)  will  not  hear  and  determine  a  cause 
521;  Simpson  v.  Greeley,  20  Wall,  on  the  ex  parte  application  of  the 
(U.  S.)  157;  Whitlock  V,  Willard,  18  plaintiff  or  defendant  alone.  Its  ac- 
Fla.  156;  Guarantee  Trust,  etc.,  Co.  v.  tion  must  bind  effectually  all  neces- 
Buddington,  23  Fla.  518;  Moore  v,  sary  parties  on  both  sides  of  the  judg- 
McGuire,  26  Ala.  463.  ment  or  decree  appealed  from.     Har- 

In  Todd  V,  Daniel,  16  Pet.  (U.  S.)  ryman  v,  Harryman,  49  Md.  68;  State 
521,  it  was  said:  "  The  proper  rule  in  v.  Shields,  49  Md.  303;  Rau  v,  Bennis, 
cases  of  this  sort,  where  there  are  49  Md.  317;  Citizens'  Security,  etc., 
various  defendants,  seems  to  be  that  Co.  v,  Wilson,  50  Md.  90. 
ail  the  defendants  affected  by  a  joint  In  Masterson  v,  Herndon,  10  Wall, 
decree  should  be  joined  in  the  appeal;  (U.  S.)4i6,  the  reasons  were  said  to  be: 
and  if  any  of  them  refuse  or  decline,  **  i.  That  the  successful  party  may  be 
upon  notice  and  process  (in  the  nature  at  liberty  to  proceed  in  the  enforce- 
of  a  summons,  and  severance  in  a  ment  of  his  judgment  or  decree  against 
writ  of  error)  to  be  issued  in  the  court  the  parties  who  do  not  desire  to  have 
below,  to  become  parties  to  the  appeal,  it  renewed.  2.  That  the  appellate 
then  that  the  other  defendants  should  tribunal  shall  not  be  required  to  de- 
be  at  liberty  to  prosecute  the  appeal  cide  a  second  or  third  time  the  same 
for  themselves  and  upon  their  own  question  on  same  record." 
account;  and  the  appeal  as  to  the  4.  Moore  v.  McGuire,  26  Ala.  461; 
others  be  pronounced  to  be  deserted,  Todd  v,  Daniel,  16  Pet.  (U.  S.)  402. 
and  the  decree  of  the  court  below  as  to  5.  Moore  t^.  McGuire,  26  Ala.  461; 
them  be  proceeded  in  and  executed."  Savage  v,  Walsh,  24  Ala.  293;  Dun- 
Parties  to  Deoree  pro  Confetto. — In  ham  v.  Hatcher,  31  Ala.  483;  England 
Marsh  v,  Nichols,  120  U.  S.  600,  it  was  v,  McLaughlin,  35  Ala.  590;  Hoard  v, 
held  that  a  party  who  allows  a  decree  Hoard,  41  Ala.  590;  Deslondez'. Carter, 
pro  confesso  to  be  taken  against  him,  28  Ala.  541;  Todd  r.  Daniel,  16  Pet. 
and  is  not  a  party  to  the  appeal  to  (U.  S.)  402;  Masterson  v.  Herndon,  10 
the  supreme  court  of  the  state  nor  to  Wall.  (U.  S.)  416;  Whitlock  v.  Wil- 
the  petition  for  a  writ  of  error  to  this  lard,  18  Fla.  156;  Guarantee  Trust, 
court,  cannot  make  himself  a  party  etc.,  Co.  v,  Buddington,  23  Y\\  518; 
against  objection  of  the  other  appel-  Cumberland  Coal,  etc.,  Co.  t^.  Jeffries, 
lants.  21  Md.  375. 
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f usal  the  appellate  tribunal  will  grant  a  severance,  and  permit  the 
plaintiff  in  error  to  prosecute  his  appeal  alone.^ 

Under  Code  Praotioe.--Under  code  practice,  substituting  an  appeal 
for  a  writ  of  error,  the  procedure  is  the  same,  unless  notice,  or 
equivalent  proceeding,  is  substituted  by  statute,* 

ProMM  in  Equity.— The  technical  process  of  summons  and  sever- 
ance is  not  necessary  in  case  a  coparty  below  refuses  to  join  in 
the  appeaL^  It  is  sufficient  for  the  record  to  show  notification 
to  the  declining  party  to  appear,  and  that  he  failed  to  appear,  or 
appeared  and  refused  to  join** 

d.  When  One  Joint  Party  may  Appeal  Alone. — The  rule 

is  not  a  technical  one.^  The  principle  upon  which  it  rests  is  that 
parties  united  in  interest  must  be  united  on  appeal.*     But  a  de- 

1.  Moore  v.  McGuire,  26  Ala.  461;  name  of  all,  and  the  bond  should  be 
Jameson  v.  Colburn,  i  Stew.  &  P.  for  the  prosecution  of  the  appeal  gen- 
(Ala.)  253;  Flournoy  v.  Burke,  4  How.     erally." 

(Miss.)  337;    Whitworth  v.  Carter,  41  8.  Masterson  v.  Herndon,  10  Wall. 

Miss.    639:    Hoggatt    v,    Ferrall,    41  (U.S.)  416. 

Miss.  642.  4.  Masterson  v,  Herndon,  10  Wall. 

Noigoining  Paity.— A  party  who  re-  (U.  S.)  416. 

fuses  to  appeal  is  entitled  to  no  part  Petition   Inaufllcioiit. — Allegation   of 

of   the   relief  obtained.      Jenness   v,  his  refusal  in  the  petition  of  appellant 

Ambler,  62  N.  H.  569.  is  insufScient;  there  must  be  written 

By  Either  Coparty. — Where  a  judg-  notice  and  due  service,  or  the  record 

ment  of  severance  has  been  had,  either  must  show  his  appearance,  refusal  to 

coparty  is  competent  to  prosecute  an  join,  and  that  the  court  granted   ap> 

appeal  alone.     Hargraves  v.  Lewis,  7  pellant    permission   to   prosecute  an 

Ga.  no.  appeal  alone  on  that  ground.      Mas- 

2.  Moore  v.  McGuire.  26  Ala.  461.  terson  v.   Herndon,  10  Wall.  (U.  S.) 
Joinder,  or  Snmmonfl  and  Beveranoe. —  416,  where  the  court  said:  *'  We  do  not 

But  either  joinder  of  a  coparty  united  attach   importance    to    the    technical 

in  interest,  or  summons  and  severance,  mode  of  proceeding  called  summons 

or    equivalent   proceedings,  must  be  and  severance.     We  should  have  held 

made,  or  the  appeal  will  not  be  heard,  this  appeal  good  if  it  had  appeared  in 

Todd  V.   Daniel,  16  Pet.  (U.  S.)  521;  any  way  by  the  record  that  Maverick 

Bradshaw  v,  Callaghan,  8  Johns.  (N.  (the  codefendant)  had  been  notified  in 

Y.)  558;  Fenner  v,  Bettner,  22  Wend,  writing  to  appear,  and   that  he  had 

(N.  Y.)  621;   Smetters  v,   Rainey,   14  failed  to  appear,  or,  if  appearing,  had 

Ohio  St.  287;  Smith  v.  Cunningham,  refused  to  join." 

2  Tenn.  Ch.  565;  Osborne  v,  Poe,  6  Appeal  Orantad  to  all  Perfeoted  by  a 
Humph.  (Tenn.)  in.  Part  Only.— Where  all  unsucceesful 
PraotioeunderCode.— In  Moore  z/.  Mc-  parties  were  allowed  an  appeal, 
Guire,  26  Ala.  461,  it  was  said:  **As,un-  which  was  perfected  by  only  a  portion, 
der  the  code,  an  appeal  is  substituted  who  assigned  errors  in  behalf  of  all, 
for  the  writ  of  error,  and  is  a  matter  the  appeal  was  treated  as  bringing  the 
of  right  upon  the  execution  of  a  good  case  of  all  the  appellants  before  the 
bond,  or  giving  security  for  the  cost,  reviewing  court.  Renshaw  v.  East 
we  think,  by  analogy  to  the  old  rule,  it  St.  Louis,  34  111.  App.  450. 
is  competent,  where  there  are  several  5.  Guarantee  Trust,  etc..  Co.  v.  Bud- 
persons  composing  the  party  plaintiff  dington,  23  Fla.  518;  Hanrick  v,  Pat- 
or  defendant,  for  one  to  sue  out  the  rick,  119  U.  S.  163;  Germain  v.  Ma- 
appeal  in  the  name  of  all,  after  which  son,  12  Wall.  (U.  S.)  259;  Barber  As- 
there  may  be  a  summons  and  sever-  phalt  Paving  Co.  v,  Botsford,  50  Kan. 
ance  as  under  the  old  practice.    Savage  331 . 

r.  Walsh,  24  Ala.  293.     In  such  case,  6.  Barber  Asphalt    Paving  Co.   v. 

the    certificate    of    the  clerk    should  Botsford,   50  Kan.  331;    Mclntyre  v. 

show   that  the  appeal  was  taken  by  Sholty,  139  111.  175. 

the   party   actually  applying  in    the  By  ICortgagee. —  Where  damage!  for 
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cree  or  judgment  which  is  joint  in  form  may  be  several  in  fact  and 

right  of  way  are  awarded  jointly  to  from  the   judgment  of   the    Probate 

the  owner  and  the  mortgagees  of  the  Court  on  that  settlement,   /mr/ Swan's 

land,  upon  notice  to  all  of  them  the  Estate,  54  Mo.  App.  17. 

mortgagor  may  maintain   an   appeal  An    objection    that    the    appellants 

from  the  award  without  making  the  from  such  a  judgment  have  no  interest 

mortgagees  parties  thereto.    Dixon  v.  in  the  estate,  cannot  be  raised  by  an 

Rockwell,  etc.,  R.  Co.,  75  Iowa  367;  objection  by  the  appellee  to  the  intro- 

Lance   v,    Chicago,   etc.,    R.   Co.,  57  duction  of  evidence  in  the  appellate 

Iowa  636.  court.     In  re  Swan's  Estate,  54  Mo. 

By  Gwrnishee. — Where  a  judgment  App.  17. 

was  rendered  against  a  garnishee,  and  fieovrity   oa    Ball  Bond. — Where   a 

he  excepted  to  the  refusal  to  grant  a  plaintiff  in   bail-trover  is   nonsuited, 

new  trial,  the  writ  of  error  will  not  be  and  defendant  is  entitled  to  judgment 

dismissed  because  he  did  not  join  the  on  plaintifTs  bond,  given  to  obtain  pos- 

defendant  in  execution  with  him  on  session  of  the  property,  the  plaintiff 

the  bill  of  exceptions.     Connally  v,  need  not,  in  suing  out  a  writ  of  error. 

Rice  77  Ga.  312.  join    the    sureties   on   the   bond,    as 

By  One  Party  Alone. — Where  a  statute  they  are  represented  by  the  principal, 

allows  any  one  party  to  appeal  with-  Thomas  v.  Price,  88  Ga.  533;  Jackson 

out  joining  his   coparties,   abandon-  v.  Guilmarrin,  61  Ga.  544. 

ment  of  the  appeal  does  not  preju-  BeeelTenhip  Suit. — On   appeal  by  a 

dice  the  right  of  the   remaining  co-  mortgagee  from  an  order  of  the  court 

parties  not  joined  to  prosecute  an  ap-  made  in  an   action  for  the  appoint- 

peal.     Adamson  v.  Pearce,  9  W.  Va.  ment  of   a  receiver,  whereby  certain 

249.  laborers  as  intervenors  were  held  to  be 

Defendmat  as  to  Whom  Appeal  vas  Bis-  entitled  to  be  paid  before  the  body  of 
mined. —  A  defendant  below,  as  to  the  creditors,  and  ordering  a  sale  of 
whom  an  appeal  has  been  dismissed,  the  rolling-stock  to  farnish  the  funds, 
has  no  further  interest  in  the  litiga-  only  tbe  parties  to  the  proceedings  in 
tion,  and  cannot  join  in  an  appeal  intervention  need  be  joined  as  appel- 
taken  by  a  codefendant.  Barrett  v.  lees;  the  other  parties  to  the  receiver- 
Carter,  69  Miss.  593.                  «  ship  suit  need  not  be  joined.     Rode- 

And  similarly,  where  a  suit  is  dis-  baugh    v,   Tacoma,   etc.,    R.    Co.,    8 

missed  on  demurrer  as  to  one  of  two  Wash.  570. 

defendants,  the  plaintiff  may  prosecute  Heiri. — Heirs  who  do  not  join  with 
an  appeal  against  tliat  defendant  with-  a  coheir  in  an  appeal  from  the  allow- 
out  joining  the  other.  McGanghey  ance  of  a  claim  against  the  estate  are 
V.  Latham,  63  Ga.  67.  not  parties  to  an  appeal  in  such  sense 

By  Husband. — Where  a  husband  is  that  it  cannot  be  dismissed  or  discon- 

authorized   by  statute  to  sue    sepa-  tinned  without  their  consent.    Com- 

rately  or  jointly  with  bis  wife  for  the  stock  v.  St.  Clair  County,  95  Mich.  48. 

possession  of  ber  separate  property.  In  Attachment  Suit — Defendants  in 

the  husiband  may  prosecute  an  appeal  an  attachment  suit  are  not  essential 

from  an  adverse  judgment  if  rendered  parties  to  an  appeal  by  an  iotervenor 

against  husband  and  wife.    Corley  v»  from  an  adrerse  judgment  against  an 

Renz  (Tex.  Civ.  App.,  1894),  24  S.  W.  intervenor  whose  claim  was  tried  sep- 

Rep.  935.  arat^ly.      What  Cheer  v,    Hines,    86 

9orety. — A  surety  on  demands  a1-  Iowa  231. 
lowed  against  the  estate  of  a  dece-  Medunle's  Lienor. — Where  one  me- 
dent  may  be  joined  in  such  an  ap-  clianic's  lienor  appeals  to  have  his 
peal  when,  though  he  was  not  a  party  own  Hen  given  priority  the  remain- 
to  the  objections  €led  to  the  settle-  ing  lienors  must  be  joined,  since  the 
ment  in  the  Probate  Court,  the  order  question  of  priority  affects  their  inter- 
granting  the  appeal  treats  liim  as  an  ests.  Gray  v.  Havemeyer,  53  Fed. 
objector.  In  re  Swanks  Estate,  54  Rep.  174. 
Mo.  App.  17.  HemaaA  of  Canuw. — In  North    Caro- 

Birtrihntesi.  —  ft   Is    not    necessary  /m^,  where  it  appears  from  the  record 

that  all  the  distributees  wlio  file  ob-  tbat  other  parties  necessary  to  a  final 

jections  to  the  final  settlement  of  an  determination  of  the  matters  involved 

administrator  should  join  on  an  appeal  haTe  not  been  brought  into  tbe  appel- 
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law.^  Where  this  is  the  case  a  party  having  such  distinct  and 
separate  interest  may  prosecute  his  appeal  or  writ  of  error  with- 
out joining  coparties  below  who  are  not  identified  in  interest;  or 
the  appellate  tribunal  may  reverse  or  modify  the  judgment  as  ta 
him  without  affecting  the  rights  of  parties  not  before  it.* 


late  proceedings,  the  cause  will  be  re- 
manded that  they  may  be  brought  in 
by  legal  process.  Brooks  v.  Headen, 
So  N.  Car.  ii. 

1.  Whitlock  V.  Willard,  i8  Fla.  156; 
Guarantee  Trust,  etc.,  Co.  v.  Bud- 
dington,  33  Fla.  518;  Hanrick  v. 
Patrick,  119  U.  S.  156;  Germain  v. 
Mason,  12  Wall.  (U.  S.)  259. 

8.  United  States, — Marsh  v,  Nichols, 
120  U.  S.  598;  Cox  V,  U.  S.,  6  Pet. 
(U.  S.)  182;  Basket  v,  Hassell,  107  U. 
S.  602:  Hanrick  v,  Patrick,  119  U.  S. 
156;  Germain  v.  Mason,  12  Wall.  (U. 
S.)  259;  Todd  V,  Daniel,  16  Pet.  (U.  S.) 
521;  Forgay  v,  Conrad,  6  How.  (U.  S.) 
201;  Norwich,  etc.,  R.  Co.  v,  Johnson, 
15  Wall.  (U.  S.)  8;  Brewster  v.  Wake- 
field, 22  How.  (U.  S.)  118. 

Alabama, — Turner  v.  State,  40  Ala. 
21;  Howie  V.  State,  i  Ala.  113. 

Florida,  —  Knight  v,  Weiskopf,  20 
Fla.  140;  Guarantee  Trust,  etc.,  Co.  v, 
Buddington,  23  Fla.  518. 

Illinois,  —  Far  re  11  v,  Patterson,  43 
111.  52;  Olcott  V,  State,  10  111.  481. 

Massachusetts,  —  Shirley  v,  Lunen- 
burg, II  Mass.  384;  Whiting  v,  Coch- 
ran, 9  Mass.  532. 

Ohio,  —  Emerick  v,  Armstrong,  1 
Ohio  513;  Hocking  Valley  Bank  v, 
Walters,  i  Ohio  St.  201. 

Wisconsin, — Northwestern  Mut.  L. 
Ins.  Co.  V,  Park  Hotel  Co.,  37  Wis. 
125;    Hunter  v,    Bosworth,  43  Wis. 

583. 

Other  States, — Sharpe    v.    Jones,   3 

Murph.  (N.  Car.)  306;  Raub  v. 
Masonic  Mut.  Relief  Assoc,  3  Mack- 
ey  (D.  C.)  68;  Payne  v,  Raubinek, 
82  Iowa  587;  Lexington  v.  Long,  31 
Mo,  369;  Connally  v.  Rice,  77  Ga. 
312;  Hunderlock  v.  Dundee  Mortg., 
etc..  Invest.  Co.,  88  Ind.  139;  Davies 
Henderson  Lumber  Co.  v,  Gottschalk, 
81  Cal.  641. 

In  Guarantee  Trust,  etc.,  Co.  v, 
Buddington,  23  Fla.  518,  it  was  said, 
with  reference  to  joint  parties: 
"This  rule,  however,  does  not  pre- 
clude any  one  party  who  may  be  ag- 
grieved by  a  decree  in  his  separate  in- 
terest, or  several  parties  who  may  be 
aggrieved  as  to  their  united  interests, 
from  taking,  the  former  his  individual 


appeal  and  the  latter  their  joint  ap- 
peal, although  there  may  be  numerous 
other  parties  adjudged  against  by  the 
same  decree,  but  not  united  in  inter- 
est with  such  individual  or  joint  par- 
ties in  the  matter  so  decreed  as  to  him 
or  them." 

teparata  Creditors. — ^Where  an  exec- 
utor filed  a  bill  for  the  direction  of  the 
court  in  the  settlement  of  an  estate, 
making  his  personal  creditors  and 
creditors  of  the  estate  codefendants, 
it  was  held  that  an  appeal  might  be 
taken  by  some  of  the  personal  cred- 
itors without  joining  the  remaining; 
codefendants.  Fouche  v,  Harison,  ^B 
Ga.  359. 

Interrention. — But  where  the  claim 
of  the  intervenor  is  tried  separately 
and  the  judgment  in  no  way  affects 
the  defendant,  he  is  not  a  necessary 
party  on  appeal  from  it.  What  Cheer 
V,  Hines,  86  Iowa  231. 

Proceedings  to  Widen  Street.— All  the 
owners  of  lots  on  a  street  to  be  wid- 
ened need  not  join  in  an  appeal  from 
a  general  verdict  of  jury  therein. 
Mayor  of  Lexington  v.  Long,  31  Mo. 
369. 

Chmiishoe  Prooeie. — A  garnishee  may 
take  an  appeal  without  joining  with, 
him  the  defendant  in  execution.  Con- 
nally V,  Rice,  77  Ga.  312. 

From  Tax  Jadgment. — Any  number 
of  persons  interested  in  land  con- 
demned for  taxes  may  appeal  with- 
out joining  the  remainder.  Olcott  v» 
State,  10  111.  481. 

Subsequent  Lienors.  — S ubsequent 
lienors  need  not  be  made  parties 
where  an  appeal  is  taken  by  a  prior 
lienor  from  the  judgment  or  decree  in 
a  suit  to  foreclose  his  lien  as  a  subse- 
quent mortgagee.  Brewster  v,  Wake- 
field, 22  How.  (U.  S.)  259. 

Claimants  of  Property.  — Where  the 
defendants  claimed  separate  pieces  of 
property  conveyed  at  different  times 
by  separate  conveyance,  and  the  de- 
cree against  them  was  several,  it  is 
not  necessary  for  all  to  join  in  the  ap- 
peal. Forgay  v,  Conrad,  6  How.  (U, 
S.)  201. 

Judgment  in  Personam  against  One  De- 
fendant— In  Bern  against  Another.— A. 
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e.  Parties  not  United  in  Interest.— While  good  practice 

requires  that  all  the  parties  to  a  judgment  that  is  sought  to  be 
reversed  should  be  made  parties  to  the  appeal,  if  their  interests 
might  be  affected  by  any  judgment  the  appellate  court  might 
render,  yet  parties  who  are  not  united  in  interest  need  not  be 
joined  on  appeal,^  whether  the  form  of  the  judgment  in  the  same 
action  be  several*  or  joint.' 
/.  When  Separate   Interests  May  Appeal  Jointly. — 

But  parties  having  a  separable  interest,  aggrieved  in  the  same 
way  by  the  same  decree  appealed   from,  may  prosecute  a  joint 
appeal;*  as  separate  creditors  of  an  insolvent  debtor  appealing 
from  a  decree  directing  the  mode  of  payment  of  their  claims.* 
g.  Statutory    Notification.  —  Statutory    notification    of 

appeal  given  by  a  coparty  appellant  to  his  codefendants  or  co- 
plaintiffs  below  is  equivalent  to  summons  and  severance,*  and 
brings  coparties  before  the  appellate   court  for  a  review  of  the 

judgment  in  personam  against  one  de-  ing  the  remaining  codefendants. 
iendant  for  a  sum  of  money  which  at  Larsh  v.  Test,  48  Ind.  130. 
the  same  time  establishes  the  debt  as  Prooeadings  to  Atsait  Damagei.  —  In 
a  paramount  lien  on  real  estate  as  to  proceedings  on  a  writ  to  assess  dam- 
other  defendants,  may  be  brought  on  ages  those  against  whom  separate 
appeal  by  the  party  against  whom  judgments  are  rendered  may  take  in- 
the  personal  judgment  was  rendered  dividual  appeals.  Larsh  v.  Test,  48 
without  joining  the  others.  Germain  Ind.  130. 
V.  Mason,  12  Wall.  (U.  S.)  259.  1.  Wangcricn  v,  Aspell,  47  Ohio  St. 

AdTOTM  Codefendants. — Where  the  in-  254;  Jones  v,  Etheridge,  6  Port.  (Ala.) 

terests  of  defendants  are  adverse  as  208. 

between  themselves,  those  in  commu-  2.  Wangerien  v.  Aspell,  47  Ohio  St. 

nity  of  interest  may  appeal   without  254. 

joining    the    rest.      Hunter    v.    Bos-  8.  Jones  z^.  Etheridge,  6  Port.  (Ala.) 

worth,  43  Wis.  583.  208. 

Tax  Judgment  against  Land  for  Taxes.  Obligors.  —  Hence  obligors  on   two 

— Any  person  interested  in  the  land  several  bonds  who  have  incurred  dif- 

raay  join  in  a   writ   of  error   for  its  ferent   liabilities   may  .not  join    in  a 

reversal,  and  judgment   may  be   re-  writ  of  error.     Jones  v.  Etheridge,  6 

-versed  as   to  those  who  join  in   the  Poft  (Ala.)  208. 

writ,  and  affirmed  as  to  the  rest.     Ol-  Diimissal. — On  appeal  a  writ  of  er- 

cott  V.  State,  10  III.  481.  ror  will  be  dismissed  on  motion  where 

Effect  of   Seversal. — When  a   judg-  parties  below,  having  distinct  interests 

ment  or  decree  is  a  unit  a  reversal  and  against  whom  different  judgments 

at  the  instance  of  one  party  operates  might  be  or  have   been   rendered,  are 

as  a  reversal  as   to  all.      Ailing   v,  joined.     Jones   v,   Etheridge,  6  Port. 

Wenzel,   133    III.   264.      Where,  how-  (Ala.)  208. 

ever,  the  interests  of  the  several  par-  4.  In  Matter  of  California  Mut.  L. 
ties  against  whom  a  judgment  or  a  Ins.  Co.,  81  Cal.  364;  Kaehler  v.  Hal- 
decree  rendered  are  several  and  in-  pin,  59  Wis.  42. 

dependent,   a    reversal    will    operate  5.  In  Matter  of  California  Mut.  L. 

only  in  favor  of  the  parties  who*  pro-  Ins.  Co.,  81  Cal.  364. 

cure   it.     Ailing  v,  Wenzel,   133   111.  Where  All  are  Interested. — Where  all 

264;  Enos  V,  Capps,  12  111.  255;  Rees  v,  the  defendants  against  whom  a  judg- 

Chicago,  38  111.  323;  Pittsburgh,  etc.,  roent  has  been  rendered  are  interested 

R.  Co.  V.  Reno.  123  III.  273.  in  the  main  question  decided  by  the 

Sepante  Judgment  in  Same  Aotion. — It  judgment,  they  may  appeal  jointly, 

follows,   therefore,   that  any  one  or  although   the   judgment   be   in   form 

more  codefendants  against  whom  sep-  separate    against    each.      Kahler    v, 

a.rate  judgments  are  rendered  in  the  Halpin,  59  Wis.  42. 

same  action  may  appeal  without  join-  6.  Rabb  v,  Graham,  43  Ind.  x. 
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Judgment  by  which  they  are  affected,  whether  they  join  in  the 
appeal  or  not.* 

8iiillei«nt  Aaoord. — A  record  therefore  which  shows  notice  of  ap- 
peal, acknowledgment  of  its  service,  and  declination  to  join  therein 
on  the  part  of  the  remaining  coparties,  brings  all  parties  before 
the  appellate  court,  where  an  appeal  has  been  taken  by  a  portion 
of  such  coparties.* 

CopaztlM  Kotlflad. — Coparties  notified  of  appeal  may  elect  to  join 
in  the  appeal,  assign  errors,  be  heard,  and  enjoy  sdl  the  benefits 
of  appeal.' 

h.  Who  are  Statutory  Coparties. — Coparties,  within  the 

meaning  of  statutes  requiring  notification  of  appeal  to  be  served 
upon  all  "coparties,"  "adverse  parties,"  or  "parties  to  proceed- 
ings,'*  are  parties  to  the  judgment  appealed  from,  not  parties  to 
the  original  action,* 
I.  The  Test  of  Interest — who  a  Keoenary  party. — Since  the 

right  of  appeal  vests  only  in  parties  prejudicially  afifected  by  the 
judgment  or  decree  appealed  from,*  a  party  who  has  no  appeal- 
able interest  need  not  be  joined  on  an  appeal  taken  by  his  co- 
party.*     But  every  party  to  the  judgment  or  decree  united  in  in- 

1.  Rabb  V,  Graham,  43  Ind.  i;  Kain  order  from  which  the  appeal  is  taken, 
V.  Gradon,  6  Blackf.  (Ind.)  138;  En-  is,  we  think,  an  adverse  party  within 
gleken  r.  Webber,  47  Iowa  558;  Des-  the  meaning  of  these  provisions  of 
londe  V,  Carter,  28  Ala.  541.  the  code,  irrespective  of  the  question 

2.  Truman  v.  Scott,  72  Ind.  258.  whether  he  appears  upon  the  face  of 
8.  Barlow  v,  Scott,  12  Iowa  63.  the  record  in  the  attitude  of  plaintiff 
4.  Hadley  z'.  Hill,  73  Ind.  449;  Ham-    or  defendant  or  intervenor."    Senter 

mon  V,  Sexton,  69  Ind.  37;  Hogan  v,  v,  De  Bernal,  38  Cal.  640. 

Robinson,  94  Ind.  138;  Keller  v.  Boat-  Codefendants  are   adverse  parties, 

man,  49  Ind.  loi;  Koons  v,  Mellett,  Butte   County   v.  Boydstun,   68  Cal. 

121  Ind.  585.  189;   Randall   v.   Hunter,  69  Cal.  80; 

Nonjoiner  of  Party  to  Action. — In  a  O'Kane  t/.  Daly,  63  Cal.  317. 

suit  by  a  tenant  against  the  defendant  ICost  be  Partiet  in  Logai  Senso. — "  A 

as  landlord,  to  recover  taxes  paid,  the  party  to  proceeding,"  used  in  statutes, 

mortgagee  was  joined  as  defendant,  means  **  such  persons  only  as  are  par- 

but  went  out  of  the  case  on  demurrer,  ties  in  a  legal   sense,  and  who  have 

ffeld^  not  a  necessary  party  on  appeal  been   made  or  have  become   such  in 

by  the  landlord.    Hammon  v.  Sexton,  some  mode  prescribed  or  recognized 

69   Ind.  41,  where  it  was  said:  *'The  by  law,  so  that  they  are  bound  by  the 

fact  that  he  (the  mortgagee)  had  been  proceeding.'*  Robinson  z'.  Vanderburp 

made  a  codefendant  with  the  appel-  County,  37  Ind.  335.     To  the  same  ef- 

lants  did  not  make  it  necessary  that  feet.  Basket  v,  Hassell,  107  U.  S.  608. 

they  should  notify  him  of  their  appeal  5.  Combs  z/.  Jefferson  Pond  Drair.- 

from  a  judgment  against  them  only,  ing  Co.,  3  Mete.   (Ky.)  72;  Rowen  v. 

and  which  did  not  and  could  not  af-  King,  25   Pa.  St.  409;  Montgomery  z\ 

feet  him  in  any  possible  manner.     He  Leavenworth,  2  Cal.  57. 

was  not  a  coparty  with  the  appellant  6.  Illinois. — Gage   v,    Du    Puy,   127 

in  the  judgment  they  have  appealed  111.  216;  Ailing  v,  Wenzel,  133  111.  264. 

from."  Indiana. — Schmied    v,    Keeney,    72 

Who  are  Statutory  "  Advene  Parties."  Ind.  309;  Jamieson  v.  Cass  County,  56 

— **  Every  party  whose  interest  in  the  Ind.  466;  McAllister  v.  State,  81   Ind. 

subject-matter  of  the  appeal  is  adverse  256;  Koons  v.  Mellett,   121   Ind.   585: 

to,  or  will  be  afifected  by,  the  reversal  Hammon  v.  Sexton,  69  Ind.  37;  Ken- 

or  modification  of  the  judgment  or  nedy  v,  Devine,  77  Ind.  490;  Hogan  r. 
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tercst  with  the  appellant,  and  substantially  affected  by  a  reversal 
or  modification  of  the  judgment  or  decree,  is  a  necessary  party.* 


Robinson,  94  Ind.  138;  Easter  v.  Sev- 
crio,  78  Ind.  540. 

Other  States, — What  Cheer  v,  Hines. 
86  Iowa  231;  Albuquerque  v,  Zcigtr 
(N.  Mex.,  1891),  25  Pac.  Rep.  787: 
Jones  V.  Hurst,  91  Ga.  338. 

O'nited  States.-^ox  v,  U.  S.,  6  Pet. 
(U.  S.)  182;  Basket  v,  Hassell,  107 
U.  S.  608. 

Coparty  not  Aifeetad.  —  A  copartT 
not  affected  by  a  reversal  or  modifica- 
tion of  the  judgment  appealed  from 
need  not  be  joined  in  the  appeal. 
Payne  v,  Raubinek,  82  Iowa  587; 
Wright  V,  Mahaffey,  76  Iowa  97; 
Hunt  V.  Hawley,  70  Iowa  183;  Moore 
V,  Held,  73  Iowa  540;  Williams  v. 
Santa  Clara  Min.  Assoc.,  66  Cal.  194; 
O'Kane  v.  Daly,  63  Cal.  317;  Hogan  v, 
Robinson,  94  Ind.  138;  Hamilton  v, 
Blair,  23  Oregon  64. 

AdverM  Coparty  aeed  not  be  Kotified. 
— A  suit  was  brought  by  a  material- 
man against  the  purchaser  and  owner 
of  property  and  the  contractor  to 
foreclose  a  mechanic's  lien  for  ma- 
terials furnished  the  contractor  in 
building  a  house  on  the  property  pur- 
chased. The  contractor  appealed  from 
a  judgment  enforcing  the  lien  without 
notifying  his  codefendants.  Upon  a 
motion  to  dismiss  on  that  ground  the 
court  said:  "The  appellant's  code- 
fendants to  the  action  were  adverse 
to  him,  and  not  coparties  with  him 
or  to  the  judgment  rendered  against 
him  within  the  meaning  of  the  law." 
Hadley  v.  Hill,  73  Ind.  449. 

California — Appeal  firom  Part  of  Judg- 
most  or  Deoroe  Appealed  firom.  —  In 
Williams  v.  Santa  Clara  Min.  Assoc, 
66  Cal.  194,  it  was  said:  "This  court 
has  not  jurisdiction  to  hear  an  appeal 
from  a  judgment,  unless  the  appellant 
shall  have  served  a  notice  of  ap- 
peal upon  all  the  adverse  parties; 
that  is  to  say,  upon  all  whose  rights 
may  be  affected  by  a  reversal  of  the 
judgment;  or  where  the  appeal  is 
from  part  of  a  judgment,  by  a  reversal 
of  the  part  appealed  from.  And  where 
the  appeal  is  from  the  whole  judg- 
ment, this  court  has  no  jurisdiction  to 
modify  the  judgment  in  such  a  man- 
ner as  shall  affect  the  rights  of  the  par- 
ties on  whom  police  of  appeal  has  not 
been  served,  as  such  rights  have  been 
ascertained  and  finally  determined  by 
the  judgment.  But  the  mere  fact  that 
the  appeal  is  from  the  judgment  does 


not  deprive  this  court  of  the  power 
of  modifying  the  judgment,  provided 
such  modification  cannot  affect  the 
rights  of  the  parties  not  served  with 
notice." 

From  Allowance  of  Ezeeutor's  Account 
— Interest  Too  Remote. — The  heirs, lega- 
tees, and  next  of  kin  are  proper  par- 
ties to  join  on  appeal  from  allowance 
of  an  administrator's  or  executor's 
account,  but  not  the  heirof  a  deceased 
legatee.  Downing  v.  Porter,  9  Mass. 
38^;  Smith  V,  Haynes,  in  Mass. 
346;  Wiggin  V.  Swett,  6  Met.  (Mass.) 
194. 

1.  Indiana. — Washburn  v.  Kline,  47 
Ind.  128;  Indianapolis  Piano  Mfg.  Co. 
V,  Caven,  58  Ind.  328. 

Iowa, — ^What  Cheer  ».  Hines,  86 
Iowa  231;  Payne  v,  Raubinek,  82  Iowa 
587;  Day  r.  Hawkeye  Ins.  Co.,  77 
Iowa 344;  Goodwin  v.  Hilliard,  76  Iowa 

555. 

Kansas,  —  Barber  Asphalt  Paving 
Co.  V,  Botsford,  50  Kan.  331. 

New  York, — Gilman  v.  Oilman,  35 
Barb.  (N.  Y.)59i;  Patterson  v,  Ham- 
ilton, 26  Hun(N.  Y.)665. 

Other  States, — Hamilton  v,  Blair,  23 
Oregon  64;  Albuquerque  v,  Zeiger 
(N.  Mex.,  1891),  25  Pac.  Rep.  787; 
Doyle  V,  McLeod,4  Wash.  732;  John- 
son V.  Little  Horse  Creek  Irrigation 
Co.  (Wyoming,  1893),  33  Pac.  Rep.  22; 
Means  v,  Clark,  7  Ohio  Cir.  Ct.  Rep. 
276;  Whitlock  V.  Willard,  18  Fla.  156; 
Lovejoy  v.  Irelan,  17  Md.  525. 

United  States, — Basket  v,  Hassell, 
107  U.  S.  608;  Norwich,  etc.,  R.  Co.  v, 
Johnson,  15  Wall.  (U.  S.)  8;  Mason  v, 
U.  S.,  136  U.  S.  581;  Estes  V,  Traube, 
128  U.  S.  225;  Brewster  v,  Wakefield, 
22  How.  (U.  S.)  118;  Clifton  v,  Shel- 
don, 23  How.  (U.  S.)48i;  Day  «r.  Wash- 
burn, 23  How.  (U.  S.)  309. 

AdTerse  Codefendant.'--One  codef end- 
ant  need  not  therefore  join  an  ad- 
verse codefendant  since  there  is  no 
joint  interest.  Hadley  v.  Hill,  73  Ind. 
449. 

Claimants  of  Lien. — ^Where  codefend- 
ants claim  each  a  lien  on  a  common 
fund,  and  the  judgment  or  decree 
adjusts  the  priorities  of  liens  as  be- 
tween the  codefendants  and  plaintiff 
and  the  codefendants  among  them- 
selves, one  defendant  cannot  appear 
without  joining  his  codefendants. 
'*  It  is  apparent  that  the  plaintiffs  did 
not  appeal  the  case  as  to  the  other 
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/  Who  must  be  Joined  as  Appellees. — All  the  adverse  par- 

ties  to  the  original  action  who  have  a  substantial  interest  in  the 
maintenance  of  the  judgment  or  decree  appealed  from  which  will 
be  affected  by  modification  or  reversal  must  be  made  appellees.* 

k.  Joinder  of  Necessary  Parties  Jurisdictional. — ^An 

appellate  court  has  no  power  to  hear  and  determine  a  case  unless 
all  the  parties  substantially  affected  by  the  judgment  are  brought 
before  it.*    Summons  and  severance,  or  service  of  notification  of 

defendants  who  were  necessary  par-  the   decree.      Hamilton  v.   Blair,   23 

ties  to  a  complete  determination  of  Oregon  64. 

the  controversy,  all  of  them  except  1.   Hamilton  v,  Blair,  23  Oregon  64; 

the   county    commissioners    claiming  Barr  v,  Stevens,   i   Bibb   (Ky.)  292; 

liens  on  said  fund.     The  question  was  Carr  v.  Callaghan,  3  Litt.  (Ky.)  365; 

as  to  the  disposition  of  the  fund,  and  Treadwell's  Succession,  38  La.  Ann. 

all  of  the  parties  to  the  suit  were  inter-  260;  Thompson  v.  Ellsworth,  i  Barb. 

ested  in  that.  We  have  heretofore  held  Ch.  (N.  Y.)  627. 

in  several  cases,  that  where  this  is  so,  Stranger  to  Beoord. — A  stranger    to 

a  person  desiring  to  appeal  cannot  do  the   record  cannot  be  joined  as  de- 

so  as  to  parties  who  were  successful  as  fendant    in    error.     Steel  v,   Briden- 

against  him,  and  exclude  from  the  ap-  bach,  7  W.  &  S.  (Pa.)  150. 

peal  questions  as  to  the  rights  of  others  Party  having  no  Substantial  Interest 

as  against  whom  he  was  successful,  not  Proper  Appellee. — On  appeal  by  a 

It  is  only  where  the  interest  of  a  party  land-owner  from  an  action  of  the  court 

desiring  an  appeal   is   separate  and  in  proceedings  to  lay  out  a  highway 

distinct  from  that  of  the  other  party  the  board  of  commissioners  are  not 

or  parties  that  he  may  appeal  the  part  proper  parties.     Schmied  v,  Keeney, 

of  the  case  in  which  he  is  interested."  72  Ind.  309;  Jamison  v,  Cass  County, 

Means  v,  Clark,  7  Ohio  Cir.  Ct.  Rep.  56  Ind.  466. 

276.  Party  having  Interest  not  Joined. — 

Original  plaintififs,  in  an  action  to  Thompson  v,  Ellsworth,  i  Barb.  Ch. 

foreclose  liens,  whose  liens  have  been  (N.  Y.)  627,  is  to  the  effect  that  an  ap- 

decided  and   paid  are  not  necessary  pellant  must  notify  all  other  parties 

parties  to  an  appeal  by  defendants  who  are  interested  in  opposing  relief 

from  a  judgment  foreclosing  the  lien  which  he  seeks  by  appeal  if  they  have 

of  another  defendant.     Doyle  v,  Mc-  formerly  appeared  in  court  below,  or 

Leod,  4  Wash.  732.  his  appeal  as  to  those  not  served  will 

Probate   of    WUl. — The  heirs,   next  be  ineffectual;  and  also  as  to  those 

of  kin,  and  legatees  of  the  deceased  served,  if  the  relief  sought  is  of  such  a 

in  addition  to  the  executors  are  inter-  character  that  it  cannot  be  granted  as 

ested  in  an  appeal  from  probate  of  a  to  the  latter  without  also  being  granted 

will,  and  should  be  joined  as  parties,  as  to  the  former. 

Giiman  v,  Gilman,  35  Barb.  (N.  Y.)  8.  Hunderlock  v.   Dundee  Mortg., 

591.  etc..  Invest.  Co.,  88  Ind.  139;  Hamilton 

Prooeedlngs   to    Sell    Land. — On  ap-  v.  Blair,  23  Oregon  64;  What  Cheer  v. 

peal  from  proceedings  to  sell  land  of  Hines,  86  Iowa  231;  Albuquerque  v, 

decedent  to  pay  debts  the  heirs-at-law  Zeiger  (N.  Mex.,  1891),  25  Pac.   Rep.  ^ 

must  be  made  parties  to  the  appeal  787;  Barber    Asphalt   Paving  Co.  v, 

taken    by    a    creditor.     Patterson  v.  Botsford,  50  Kan.  331;  Basket  v,  Has- 

Hamilton,  26  Hun  (N.  Y.)  665.  sell,  107  U.  S.  608. 

Tenants  in  Common. — Where    a  de-  In  Equity. — In  Hamilton  v,  Blair,  23 

positor  of  wheat  in  a  warehouse  in  Oregon  64,  it  was  held  that,  as  an  ap- 

mass  brought  suit  against  the  remain-  peal  in  equity  is  anew  suit,  the  appel- 

ing  depositors  to  adjust  their  respec-  late  court  cannot  change,  modify,  01 

tive  rights,  and  a  decree  was  rendered  vacate  the  decree  unless  all  the  per* 

against    three    depositors    who    had  sons  having  a  substantial  interest  are 

taken   out   the   full   amount  of  their  made  parties. 

deposits,  on  appeal  by  two  of  the  three  In   Hunderlock  v,  Dundee  Mortg., 

— held^  that  the  third  must  be  made  a  etc.,  Invest.  Co., 88  Ind.  139, it  was  said: 

party,  since  he  would  be  affected  by  "It  is  an  elementary  rule  in  appellate 
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appeal  on  necessary  parties,  is,  accordingly,  essential  to  confer 
jurisdiction.* 

proceedings  that  all  the  parties  to,  and  by  him  in  the  property  was  subject  to 
who  are  affected  by,  the  judgment  ap-  be  appropriated  to  their  satisfaction- 
pealed  from  must  be,  actually  or  con-  AM,  that  notice  of  the  appeal  need  not 
structively,  included  in  the  appeal,  up-  be  served  upon  him  by  appellant,  as  no 
on  the  principle  that  those  only  before  interest  of  his  was  prejudiced.  Wright 
the  appellate  court  are  bound  by  the  v,  Mahaffey,  76  Iowa  98. 
appeal,  and  that  hence  the  inclusion  of  When  Jurisdictional.  —  But  where 
allthepartiestothe  judgment  appealed  the  judgment  appealed  from  cannot 
from  is  necessary  to  confer  complete  be  modified  or  reversed  without  in- 
jurisdiction  upon  the  latter  court.  Any  juriously  afifecting  the  interests  of  ap- 
other  rule  might  result  in  the  prose-  pellant's  coparties  below,  the  appel- 
cution  of  two  or  more  appeals  from  late  court  will  not  consider  the  appeal 
the  same  judgment,  thus  requiring  without  service  on  such  parties,  as 
the  appellate  court  to  review  the  in  an  appeal  by  one  defendant  in  an 
same  proceedings  a  second  or  greater  action  in  partition.  Hunt  v,  Hawley, 
number   of  times  without   having  at  70  Iowa  183. 

any  given  time  jurisdiction  of  all  the        Coniequence  of  Dofoot  of  Partiei. — If 

parties  to  the  judgment,  and  conse-  no  motion  is  made  to  stay  or  dismiss 

quently  with  only  limited  jurisdiction  the  appeal  where  there  is  a  defect  of 

over  the  subject-matter  of  the  appeal."  parties,   and  the  absent  parties   have 

Whore  Judgmont  or  Deeroo  Beviewod  neither  taken  an  appeal  themselves 
'Without  Joining  Coparties. — Where  the  nor  applied  to  be  made  parties  to  the 
record  on  appeal  brings  up  so  much  of  appeal,  the  appellate  court  will  not 
the  case  and  such  of  the  parties  as  reverse  the  decree  appealed  from  al- 
are  necessary  to  determine  the  appel-  though  it  is  clearly  wrong.  Brown 
lant's  rights,  and  such  determination  v.  Evans,  34  Barb.  (N.  Y.)  594. 
can  be  made  without  afifecting  the  Dofoot  of  Parties  oannot  be  Amended.— 
rights  of  coparties  not  joining  and  not  Where  the  judgment  below  was  a 
notified  of  the  appeal,  it  has  been  money  judgment  against  '*  the  claim- 
held  that  service  on  such  coparties  is  ants  "  and  their  two  sureties  in  a  bond, 
not  jurisdictional,  although  they  were  naming  them  jointly,  and  the  sureties 
substantially  interested  in  the  judg-  failed  to  join  in  the  writ  of  error,  and 
ment  appealed  from.  Milner  v.  Meek,  there  was  no  proper  summons  and 
95  U.  S.  252;  Gilchrist  v.  Rea,  9  severance,  the  defect  was  held  a  sub- 
Paige  (N.  Y.)  66;  Moore  v.  Held,  73  stantial  one  which  the  court  could  not 
Iowa  540;  Hunt  v,  Hawley,  70  Iowa  amend,  and  by  reason  of  which  it  had 
183;  Wright  V,  Mahafifey,  78  Iowa  97.  no  jurisdiction  to  try  the  case.     Estes 

Iowa — iervioo  of  Kotico  onCopcurty  not  v,  Trabue,  128  U.  S.  225. 
JnrisdietionaU  —  Section    3174,    Code        1.  California. — Senterv.  De  Bernal, 

Iowa,  provides  that  *'a  part  of  sev-  38  Cal.  641;   Williams  v.  Santa  Clara 

eral  coparties  may  appeal,  but  in  such  Min.   Assoc,  66  Cal.   193;  O'Kane  v, 

case  they  must   serve   notice   of   the  Daly,  63  Cal.  317;  Randall  v.  Hunter, 

appeal  upon  all  the  other  coparties,  69  Cal.  80;  Miller  v.  Thomas,  71  Cal. 

and   file   the   proof  thereof  with   the  407;  Millikin  v,  Houghton,  75  Cal.  539; 

clerk  of  the  Supreme  Court."  Moyle  v.  Landers,  78  Cal.  99;  Columbet 

In  Wright  v.  Mahafifey,  76  Iowa  97,  v.  Pacheco,  46  Cal.  650:  In  re  Med- 

it  was   held    that   **the   requirement  bury,  48  Cal.  83;  In  re  Castle  Dome 

*  *  *  that  the  notice  of  appeal  must  Min.  Co.,  79  Cal.  249. 
be  served  upon  the  other  coparties  is        Indiana. — Shulties  v.  Keiser  95  Ind. 

not  jurisdictional.  *  *  *  In  such  case  159;  State  v.  East,  88  Ind.  602;  Knarr 

the  court  has  jurisdiction  to  determine  v,  Conway,  37  Ind.  257;  Wickham  z/. 

the    questions    arising    between    the  Hess,  38  Ind.  183;  Hendricks  v.  State, 

parties   before  it,  and  which  do   not  73  Ind.   482;    Reeder  v,  Maranda,  55 

affect  the  rights  and  interests  of  those  Ind.  239;  Pierson  v.  Hart,  64  Ind.  254; 

not  served."  Hammon  v.  Sexton,  69  Ind.  37;  Hun- 

So  where  one  of  the  codefendants  derlockt/.  Dundee  Mortg.,  etc.,  Invest, 

in  the  court  below  admitted  by  his  de-  Co.,  88  Ind.   139;  Herzogg  v.  Cham- 

fault<he  validity  of  the  plaintifif's  judg-  bers.  61  Ind.  333;  People's  Sav.  Bank 

jnent,  and  that  any  interest  retained  v,   Finney,  63  Ind.  460;  Cranmore  z/. 
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/.  Dismissal  ox  Faixure  to  Join. — ^Wh^re  it  appears  that 
coparties  having  a  joint  interest  in  the  judgment  or  decree  ap- 
pealed from  were  not  joined  on  appeal,  and  that  no  severance  was 
had,  either  in  the  judgment  or  by  subsequent  process  of  sumtnons 
and  severance,  or  statutory  notificatioii,  the  appeal  will  be  dis- 
missed upon  motion.^ 

Bodiae,  6$  Ind.  95:  Hunter  v.  Chris-  enc  is  aUowed  to  object  to  the  hearmg 

man,  70  Ind.  439;  Couch  «.  Thomas,  of  aa  appeal  because  some  ocImt  party 

71  Ind.  386.  adverse  to  the  appeilant  bas  not  been 

Other  States. — Hamilton  v,  Blair,  23  served  with  notice  oi  the  appeal,  is 

Oregon  64;  Brown  v.  Evans,  34  Barb,  not  chat  his  ri^ts  «re  affected,  but 

(N.  Y.)  594;  -Smetters  v,  Rainey,   14  merely  that  the  court  is  bound  a,t  alt 

Ohio  St..  287;  Lynch  v.  Rotan,  39  111.  times  to  keep  within  its  proper  juris- 

14;  Guarantee  Trust,  etc.,  Co.  ^.  Bud-  diction,  and  mual  give  keed  to  such 

dington,  23  Fla.  5144  Barton  v.  Long,  objections,  ao  matter  bow  they  aa% 

45  N.  J.  Eq.  160.  Iirought  to  its  attention.*' 

Vniud  States.'-'MBi9&n  v.  V,  S.,  136  ffotioe  of  AffMi  Jm^iiicttonal.  — ^So 

U.  S.  581:  Estes  <r.  Trabue,  128  U.  S.  -aiiso  it  islieldthttt  the  notice  of  appeal 

025;  SiaBpsen  v.  Gredey,  20  WaU.  ^U.  filed  in  a  coun  of  cha»oery,  and  not 

S.)  157;    Downing   v.  McCartney,    q  the  fxetkion  on  appeal,  gives  the  court 

Wall.  <U.  S.)  394.  jurisdiction  oi  the  cause.    In  Barton 

WanNfPartissJmrisiletioiaL^'*  Until  v.  Long,  43  K,  }.  £q.  ite,  it  was  said: 

all  the  parties  to  the  joint  judgaaent  "**  We  thiidc  that  it  is  tifae  notice  of  ap» 

liave  been  bro^tght  before  the  court  in  peal  in  the  court  of  chancery  that  is 

some  form  it  acquires  no  legal  power  .possessed  of  complede  appellate  efi* 

or  authority  to  reverse  or  tnodify  any  cacy ;  somnch  so,that  when  such  notice 

part  o(f  it.  There  is  Ji  want  of  jnnsdic-  lias  been  £led,  the  «ause  to  w^ch  it 

tion  of  the  subject-matter."    Smetters  relates  is,  ipso  facte ^  placed  under  the 

V,  Raioey,  14  Ohio  St.  287.  control  <if  this  court.    The  Inngiaige  of 

In  In  re  Castle  Dome   Min.,   etc.,  the  rules  of  the  court  existing  frooi 

Co.,  79  Cal.  246,  it  was  held  that,  upon  the  earliest  times,  cannot  t»e  harmon* 

an  appeal  talren  by  petitioning  cred«  ized  with  any  ocher  view.     The  peti* 

itors  from  an  order  dismissing  a  pro-  tion  of  appeal  subsequently  £led  im 

ceeding  in  insolvency  against  a  foreign  this  court  is  in  the  natnre  of  a  plead* 

corporation  for  alleged  want  of  juris-  ing  tending  to  form  an  issue.** 

diction,  though  the  corporation  made  1.  Au/iVmm.-— Knarr  v.  Conway,   37 

default  and  the  controversy  is  between  Ind.  257;  Wickfaam  ^,  Hess,  38  ind. 

the  petitioning  creditors  and  attaching  183;  Hendricks  v.  State,  73  Ind.  482; 

creditors  of  the  corporation,  who  in-  JSmmertv.  Damali,  58  Ind.  347;  Itoeder 

tervened  to  prevent  an  adjudication  ct.  Maranda,  55   ind.  239;   Pierson  zi. 

of  insolvency  against  the  corporation,  Hart,  64 ind.  254;  Hamraon  v.  Sexton, 

the  notice  must  be  served  on  the  cor-  ^   Ind.   37;    Htmderlock   zc  Dundee 

poration  in  •addition  to  the  Attaching  Mortg^,  etc.,  Invest.  Co.,  88  Ind.  13^ 

creditors,  -since  the  judgment  was  in  State  "v.  East,  88  Ind.  602;  Shulties  9. 

favor  of  the  corporation,  and  a  rever-  Keiser,  95  h>d.  159;  Uerzogg  xk,  Cham^ 

sal  would  affect  its  rights.     The  court  bers,  61  Ind.  333;  Bargeriz)'.  Manning, 

said:  "It  was  absolutely  essential  to  43  Ind.   472;   People's  Sa^.    Bank   n. 

give  this  court  jurisdiction   that   the  Finney,  63    Ind.   460:    Cranmore    v, 

notice  of  appeal  should  be^ervod  on  fiodine,  65  Ind.  25;  Hunter  v.  Chiis- 

the  Castle    Dome   Company  "   (Code  man,  70  Ind.  439;  Couch  t^.  Thomas, 

Civ.  Pro.,  §§  938,  940.)  71  Ind.  286^  Indianapolis  Piano  Mfg. 

Hoojoindftr  itf  VssessMy  Parttts  osnaot  Co.  v.  Caven,  58  Ind.  328. 

be  Wkived.-— Where  a  joinder  of  neces-  United  States, — ^Simpson  v.  Greeley 

sary  parties  is  jurisdictional,  a  party  20  Wall.  (U.  S.)  157. 

is  held  not  to  waive  the  defect  by  not  Other  States, — Lynch   v,  Rotan,    39 

objecting  before  the^cause  is  heard  on  111.   24;  Segler  v.  Coward,  24  S.  Car. 

the  merits,     /n  r^  Castle  Dome  Min.,  119.;  Crane  v.  Farmer,  14.  Colo.  294; 

-etc..  Co.,  79  Cal.  249,  where  it  is  held:  Staiik  v.  Jenkins,  1  Wash.  Ter.  421. 

The  ground  upon  which  a  respond-  ladiaaa.— Section   635,    Rev.    Stat. 
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m.  Voluntary  Appearance. — ^A  voluntary  appearance  is  suf- 
ficient to  bring  a  coparty  before  the  court.*  Statutoiy  notice  to 
a  party  appearing  and  refusing  to  join  is  unnecessary.* 

«.  Parties  not  Joining  not  Appellants.  —  Parties  who 

refuse  to  join  will  not  be  deemed  appellants  although  brought  be- 
fore the  court  by  summons  and  severance  or  equivalent  proceed- 
ings.'  Errors  cannot  be  assigned  in  behalf  of  appellants  which 
are  only  prejudicial  to  the  recusant  parties.* 

0.  Husband  and  Wife. — A  feme  sole  who  marries  after  judg- 
ment must,  where  statutes  do  not  give  her  the  right  to  sue  alone, 
join  her  husband  in  bringing  a  writ  of  error  or  appeal.'  So 
where  a  judgment  is  rendered  against  a  wife,  a  writ*  of  error 
must  be  brought  in  the  name  of  herself  and  her  husband.* 

/.  Action  to  Review  Judgment. — In  an  action  to  review  a 
judgment  all  parties  to  the  original  action  must  be  brought  be- 
fore the  trial  court,^  and  those  who  refuse  to  join  as  plaintiffs  must 

1881,  provides  that  "  a  part  of  several        1.  Rich  v,  Starbuck,  45    Ind.   310; 

coparties  may  appeal;  but  in  such  case  Truman   v.  Scott,  72   Ind.  258.     See, 

they  must  serve  notice  of  the  appeal  for  a  full  discussion  of  this  subject, 

upon  all  the  other  coparties,  and  file  article  Appearances. 
proof  thereof  with  the  clerk  of  the  Su-        2.  Rich   v,   Starbuck,  45  Ind.   310; 

preme  Court.*'  Truman  v.  Scott,  72  Ind.  258.    See  for 

'*  It  has  been  held  by  this  court  that  further  treatment  supra,  2.  Waiver  of 

where  a  part  only  of  several  coparties  Hight  of  Appeal, 

appeal  from  a  joint  judgment  without        3.  Millsap  v,  Stanley,  50  Ala.  319; 

notice  of  such  appeal  to  their  copar-  Beal    v,    Harrington,     116     111.    XI3; 

ties,   the  appeal  will   be  dismissed."  Fordyce  v.  Shriver,  115  111.  530. 
Koons  V.  Mellett,  X2i  Ind.  589.  4.  Millsap  v,  Stanley,  50  Ala.  319. 

A^/  in  Court's  Own  Motion, — Where        ?roiamption  —  Indiana.  —  The  pre- 

there  is  a  defect  of  parties  to  an  appeal  sumption   is   made  in  Indiana  that  a 

the  Supreme  Court  will  not  dismiss  the  party  notified  of  appeal  and  not  ap- 

appeal  on  its  own  motion.     Travelers*  pearing  joins  in  the  appeal  as  a  party. 

Ins.  Co.  V.  YouYit,  98  Ind.  451.  Rabb  v,  Graham,  43  Ind.  i. 

HewTorii.— In  an  appeal  from  a  sur-        Iowa, — Under  preciselv  similar  stat- 

rogate'sorder  the  court  will  dismiss  the  utes    the    presumption   is  that    such 

case  for  failure  to  join  a  party  having  party  does   not  join  in    the  appeal, 

a  substantial  interest,  if  objection  is  Engleken  v.  Wehber,  47  Iowa  558. 
duly  made,  Gilchrist  v.  Rea,  9  Paige        Coparty  not  AppeaJing. — Defendants 

(M.  Y.)66:  but  if  not,  the  coun  will  de-  not  appealing  cannot  assign  errors, 

termine  the  rights  of  the  party  before  Beal  v,  Harrington,  116  111.  113. 
it.  so  far  as  maybe  done  without  aifect-        The  appellate  court  will  not  deter- 

ing  the  rights  of  nonjoined  coparties.  mine  whether  a  decree  is  erroneous 

Gilchrist  9.  Rea.  ^  Paige  (N.  Y.)  66.^  against  a  party  who  does  not  appeal. 

Application  for  Dismissal. — If  a  party  Fordyce  v.  Shriver,  115  111.  530. 
interested  in  an  order  below  is  not        Action  of  Purtition. — On  appeal  from 

made  a  party  on  appeal,  he  may  apply  a  Court  of  Common  Pleas  to  a  Circuit 

for  a  dismissal  of  the  appeal  as  to  him  Court  in  an  action  of  partition,  it  was 

with  costs.     Gardner  v.   Gardner,   5  held  that  persons  asserting  ownership 

Paige  (N.  Y.)  170.  of    lands    in    controversy    might    be 

Appokl  TalDsn  la  Term  Time. — A  por-  joined  as  respondents  on  appeal,  al- 

tion  of  coparties  taking  an  appeal  dur-  though  not  made  parties  below.    Barr 

ing  term  time,  and  filing  appeal  bond  v.  Chapman,  5  Ohio  Cir.  Ct.  Rep.  69. 
and   transcript  within  time  fixed    by        5.  Haines  v.  Corliss,  4  Mass.   659; 

trial  court,  need  not  serve  notice  of  Walpole   v.   Smith,   4   Blackf.    (Ind.) 

appeal  on  other  copanies;  it  is  sufB-  151. 

cieni  to  join  them  as  appellees  in  as-        6.  Whitmore   v.   Delano,  6  N.   H. 

signment  of  error.  C'onaway  v.  Ascher-  543. 
man,  94  Ind.  187.  7.  Sloan   v.   Whitman,  6   Ind.  434; ' 
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be  made  defendants.^ 
q.  Appeal  from  Justice's  Court. — An  appeal  from  a  justice's 

court  is  usually  the  beginning  of  a  new  suit  in  the  subordinate 
appellate  court  of  original  jurisdiction,  and  new  parties  to  the  ac- 
tion may  be  joined  in  such  co^irt.* 

r.  Appeal  from  Probate  Court  Decrees. — Parties  having 

adverse  interests  who  are  not  made  parties  to  a  probate  court  de- 
cree cannot  take  an  appeal,  but  may  sue  and  be  made  parties  to 
the  appeal  by  petition.' 

s.  Assignee  of  Coparty  aftlk  Ju'^oMENT. — Where  '^'.^  -w 
terest  of  a  coparty  in  the  judgment  or  decree  appealed  trom  has 
been  assigned  after  judgment,  the  assignee  is  not  entitled  to  no- 
tice of  appeal  until  a  copy  of  the  assignment  of  the  interest  has 
been  served  on  the  appellant.* 

4.  Substituted  Partiet— ^.  Appeal  in  Behalf  of  Deceased 
Party — (i)  /;/  General.— ^o  appeal  can  be  taken  at  law  or  in 
equity  in  the  name  of  a  deceased  party  or  privy  to  the  record.* 

Douglay  v,  Davis,  45  Ind.  493;  Burns  462;    Clemens  v.   Patterson,   38   Ala. 

V,  Singer  Mfg.  Co.,  87  Ind.  541;  Con-  721. 

cannon  v.  Noble,  q6  Ind.  326.  4.  Littleton  Sav.   Bank  v.   Osceola 

1.  In  Concannon  v.  Noble,  96  Ind.  Land  Co.,  76  Iowa  660. 

326,  it  was  said:   **The  general   rule  5.   California. — Judson  v.   Love,   35 

unquestionably  is,  that  all  who  were  Cal.  467;    Sanchez   v.   Roach,   5  CaL 

parties  to  the  original  action  must  be  248. 

brought  before  the  court  on  a  bill  to  Indiana, — Taylor  v.  Elliott,  52  Ind. 

review.    If  they  will  not  join  as  plain-  588;   Taylor   v.    Elliott,   53   Ind.   442; 

tiffs  they  may  be  brought  in  as  defend-  Branham    v.    Johnson,   62    Ind.   259; 

ants.  *  *  *  The  rule  that  all  the  parties  Benoit  v,  Schneider,  39  Ind.  591. 

should   be  brought  before  the  court  Kentucky, — Spalding   v.   Wathen.   7 

where   a   judgment   is   sought    to   be  Bush  (Ky.)659;  Case  z/.  Ribelin,  i  J.  J. 

reversed  on  appeal,  or  reviewed  and  Marsh.  (Ky.)  29. 

vacated  by  the  court  which  rendered  Maryland,  —  Harryroan   v,    Harry- 
it,  is  not  a  technical  rule,  but  is  an  im-  man,  49  Md.  68;    Owings  v,  Owings, 
portant  one,  substantially  affecting  the  3  Gill  &  J.  (Md.)  i. 
rights  of  the  litigants."  New  York,  —  Warren   v,  "Eddy,    13 
Nooetsaxy  Party  although  No  Interett.  Abb.    Pr.   (N.    Y.   Supreme    Ct.)  30; 
— On  an  appeal  by  sureties  on  bond  Blake  v,  Griswold,  104  N.  Y.  613. 
from    judgment   against   them — held^  Other  States, —  Parker  v.  Home,  38 
thattheprincipalmust  be  joined  either  Miss.   215;    Loring  v,  Folger,  7  Gray 
as  plaintiff  or  defendant,  although  he  (Mass.)    505;    Yaple  v,  Titus,  41   Pa. 
may  have  no  interest  in  the  errors  of  St.  195;    Carter  r.  Carriger,  3   Yerg. 
law  upon  which  the  action  for  review  (Tenn.)  411;  New  Orleans,  etc.,  Co.  r. 
is   brought.      Burns   v.    Singer   Mfg.  Bosworth,  8  La.  Ann.  80. 
•Co.,  87  Ind.  541.  Vo  Jnrisdiotion. —  As  no  real  appeal 

2.  Smith  V.  Martin,  28  III.  App.  has  been  taken  the  court  never  ac- 
324.  See  article  Justices  of  the  quires  jurisdiction.  The  appeal  is  fic- 
Prace.  titious,  and  the  substitution  of  a  real 

After    Suit    Begun.  —  Even    though  name  in  the  docket  will  not  convert  it 

«uit  has  been  begun  in  latter  court,  into  a  real  appeal.     Taylor  v,  Elliott, 

Smith  V,  Martin,  28  111.  App.  224.  53  Ind.  442. 

3.  Watson  v.  May,  8  Ala.  177;  Lees  When  Heard  without  Knowledge  of 
V.  Browning,  15  Ala.  495;  Roy  v,  Se-  Death. — In  New  York  it  is  held,  where 
grist,  19  Ala.  8104  Stapelton  v,  Stapel-  an  appeal  has  been  heard  without 
ton,  21  Ala.  587;  Collier  v.  Slaughter,  knowledge  of  the  death  of  appellant 
22  Ala.  677;  Binford  v.  Binford,  22  before  appeal  was  taken,  that  the 
Ala.  682;  McConico  v.  Cannon,  25  Ala.  Court  of  Appeals  may  affirm  the  judg- 
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Death  severs  the  agency  of  decedent's  attorney,  and  devolves  his 
pecuniary  interests  in  the  judgment  upon  new  parties.* 

In  Vame  of  Deoeaied  Party. — Such  an  appeal  is  fatally  defective,  and 
cannot  be  amended  in  the  appellate  court  at  common  law.* 

eeneral  Appoaranoe  Vo  Waiver. — A  general  appearance  of  the  repre- 
sentatives of  the  deceased  or  of  the  appellee  does  not  cure  the 
defect,  since  the  appeal  is  void,  and  it  will  be  dismissed  on 
motion.' 

Where  Judgment  has  been  Rendered. — Or  where  judgment  has  been 
rendered  in  the  appellate  court,  it  will  be  set  aside  on  motion  and 
the  cause  stricken  from  the  docket.* 

(2)  By  Whom  Properly  Taken. — After  the  death  of  a  party, 
therefore,  an  appeal  can  be  taken  on  behalf  of  the  decedent's  in- 
terest by  his  heirs,  executor,  or  administrator  only,  properly  sub- 
stituted in  the  cause ;  *  unless  there  are  existing  parties  in  the 

mcnt  in  favor  of  the  substituted  repre-  8.  Owings   v»  Owings,  3  Gill  &  J. 

sentatives  on  granting  a   motion    to  (Md.)  r. 

substitute  his  representatives.    Blake  In  Branham  v,  Johnson,  62  Ind.  259, 

V.  Griswold,  104  N.  Y.  613.  it  was  said;  *'  We  think  the  appeal  to 

1.  Judson    V.    Love,    35    Cal.   467;  this  court,  having  been  taken  after  the 
Coffin  V.  Edgington,  2  Idaho  595.  death   of   Branham,   as   to    him   is  a 

Notice  of  Appeal. — Notice  of  appeal,  nullity.     No  act  can  be  done  to  bind 

therefore,  or  other  act  incidental  there-  the  dead,  except  such  as  they  knew, 

to,  served  upon  the  attorney  for  dece-  and  had  the  opportunity  to  meet  and 

dent, is  void,  Judsoni/.Love,35Cal.467;  answer  during  their  lives." 

or  served  by  such  attorney  is  likewise  4.  Taylor  v,    Elliott,   52   Ind.    588; 

void,   Coffin    v,   Edgington,   2   Idaho  Taylor  v,  Elliott,   53  Ind.  441;    Bran- 

595.  ham  V,  Johnson,  62  Ind.  259. 

Indiana. — In  Indiana,  where  an  ap-  Suit  Suspended  by  Death — Oregon. — A 
peal  is  taken  from  a  proceeding  suit  is  suspended  during  the  period  be- 
instituted  under  Rev.  Stat.  1881,  tween  the  death  of  a  party  and  the 
§^  2454  and  2455,  governing  dece-  order  allowing  the  representatives  tO' 
dents'  estates,  the  appellant  must  com-  continue  the  suit,  and  this  period  is  not 
ply  with  the  provisions  therein  con-  deemed  part  of  the  time  limited  for 
tained;  but  where  the  proceeding  is  taking  an  appeal.  Dick  v.  Kendall,  6 
not  under  that  act,  but  under  the  gen-  Oregon  167;  McBride  v.  Northern  Pac. 
cral  code,  the  appeal  is  governed  by  R.  Co.,  19  Oregon  64. 
the  general  provisions  upon  the  sub-  How  Long  Pending. — A  suit  is  deemed 
ject  of  appeals,  although  the  proceed-  pending  until  an  appeal  is  perfected  or 
ings  indirectly  affect  a  decedent's  the  period  for  taking  an  appeal  has  ex- 
estate.  Galentine  v.  Wood  (Ind.,  pired.  Dick  z^.  Kendall,  6  Oregon  167. 
iS93)i  35  N.  E.  Rep.  901;  Rinehart  6.  California, — Judson  v.  Love,  35 
V.  Vail,  103  Ind.  159;  Webb  v.  Simp-  Cal.  467;  Sanchez  v.  Roach.  5  Cal.  248; 
son,  105  Ind.  327;  Ten  Brook  v»  Max-  Sheldon  r.  Dalton,  57  Cal.  19;  Adams 
well,  5  Ind.  App.  353;  Bell  v,  Mousset,  v.  Woods,  8  Cal.  306;  Bates  v.  Ryberg, 
71  Ind.  347;  Yearley  V.  Sharp,  96  Ind.  40  Cal.  465;  In  re  Wright,  49  Ca|. 
469;  Bennett  v.  Bennett,  X02  Ind.  86;  550. 

Heller  v.  Clark,  103  Ind.  591;   Koons  Illinois, — Bower  v.  Grayville,  etc., 

V.   Mellett,  121  Ind.  585;    Louisville,  R.  Co.,  92  111.  223;   Napper  v.  Shorty 

etc.,  R.  Co.  V.  Etzler,  4  Ind.  App.  31;  17  111.  119. 

Walker  f.  Steele,  121  Ind.  436;  Dillman  Indiana, — Vail  v,  Lindsay,  67  Ind'.. 

V,  Dillman,   90   Ind.    585;    Wright  v,  528;  Benoit  z/.  Schneider^  39  Ind.  591;, 

Manns,  iii  Ind.  422;  May  v.  Hoover,  Taylor  t/.  Elliott,  52  Ind.  588;  Branham 

112  Ind.  455;  Simmons  v,  Beazel,  125  v,  Johnson,  62  Ind.  259;  Loseyz'.  Bond, 

Ind.  362.  81  Ind.  510;  Peterman  v,  Ott,  45  Ind. 

2.  Owings  V,    Owings,  3  Gill  &  J.  224. 

(Md.)  i;  Taylor  ».  Elliott,  53  Ind.  442.        New    York, — Beach  v,   Gregory,  a 
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suit  upon  whom  the  law  devolves  his  rights  and  interests.^ 

(3)  Death  of  Plaintiff  in  Error — ^At  Oonmoii  Law  if  the  plains 
tiff  in  error  died  after  the  issuance  of  the  writ  of  error,  but  before 
the  assignment  of  errors,  the  writ  abated.'  But  his  personal 
representatives  or  heirs  might  revive  the  writ  of  error  by  scire 
facias.^ 

Uiid«r  Modini  FnotiM  an  application  must  be  made  to  the  court 
by  the  personal  representatives  or  heirs,  within  the  statutory  period 
allowed  for  that  purpose,  for  leave  to  be  substituted  as  parties.*^ 

Abb.  Pr.  (N.  Y.  C.   PI.)  203;    Warren  appeal  may  be  taken  is  fixed  by  the 

V.  Eddy,  13  Abb.  Pr.  (N.  Y.  Supreme  Civil  Code  of   Practice,  and   not   by 

Ct.)  30;  Matter  of  Beckwith,  87  N.  Y.  g  2455  Rev.  Stat.  z88i,  regulating  ap- 

503:  Mortimer  v.    Nash,   7   Abb.   Pr.  peaU  in  matters  affecting  decedents' 

(N.  Y.  Supreme  Ct.)  229,  note.  estates.     Wright  v.  Manns,  iii  Ind. 

Vermont, — Arnold  v.  Brooks,  36  Vt.  422;  Johnson  v»  Stephenson,  104  Ind. 

204;  Hilliard  v.  McDaniels,  48  Vt.  122.  368. 

Other  States. — Coffin  v.  Edgington,  2  2.  Harryman  v,  Harryman,  49  Md. 

Idaho  595;  Dick  v.  Kendall,  6  Oregon  70;  Walpole  v.  Smith,  4  Blackf.  (Ind.) 

166.  151;  Ex p,  Norris,  2  Ala.  385:  English 

la  BMd  Aetton. — Where  a  party  in  a  v.  Andrews,  4  Port.  (Ala.)  319;  Evans 

real  action  dies  after  judgment  and  v,  Boggs,  Minor  (Ala.)  354. 

before  an  appeal  has  been  taken,  it  Ahatement. — Where  the  death  of  ap- 

may  be  prosecuted  by  his  heirs-at-law.  pellant  is  suggested  on  the  record  and 

Vail  V.  Lindsay,  67  Ind.  528;   Slaugh-  no    legal    representative    appears    to 

ter  V.  Foust,  4  Blackf.  (Ind.)  379;  John  make  himself  a  party  to  the  suit,  it 

V.  Hunt,  I  Blackf.  (Ind.)  324.  will    abate.     English   v,   Andrews,   4 

Personal  Judgment  in  Real  Action. —  Port.  (Ala.)  319;  Evans  v.  Boggs,  Mi- 

The   personal  representatives  should  nor  (Ala.),  354. 

join  with  the  heirs  in  an  appeal  from  8.  Booker  v.  Adkins,  48  Ala.   529; 

a  personal  judgment  rendered  in  an  Branham  v,  Johnson,  62  Ind.  261;  Jef- 

action  concerning  real  property.     Be-  fries  v.  Lamb,  73  Ind.  202;  Walpole  v. 

noit  V.  Schneider,  39  Ind.  591.  Smith,  4  Blackf.  (Ind.)  151;    Black  v. 

1.  Harryman  r.  Harryman,  49  Md.  Shaw,  20  Cal.  68;  HoUoway  v.  Galliac, 

68;  English  v.  Andrews,  4  Port.  (Ala.)  49  Cal.  149. 

319;  Evans  v,    Boggs,   Minor    (Ala.),  4.  Code  Civ.  Pro.  New  York  g  1297; 

354.  Dick  r.  Kendall,  6  Oregon  166;  Haha 

Substitution. — Or  unless  the  appellate  v.  Behrman,  73  Ind.  120. 

court  has  the  process  at  its  command  T«rm  of  Substitution. — Where  appH- 

to  supply  the  necessary  parties.     Har-  cation  to  the  court  is  made  and  leave 

ryman  r.  Harryman,  49  Md.  68.  granted  to  substitute  legal  represent- 

Sxtentof  Administrator's  Appeal. — An  atives   of    the  deceased   parties,   the 

administrator  may  take  an  appeal  from  appeal  will  abate  if  the  terms  of  the 

a  judgment  of  a  probate  court,  and  order  of  substitution  are  not  complied 

prosecute  it  to  the  same  extent  as  his  with.     Phillips   v,   Preston,  11    How. 

intestate  might  have  done.     Da  vies  r,  (U.  S.)  294. 

Nichols,  52  Ark,  554;  Exp,  Trapnall,  When  Kade.— The  application  must 

29  Ark.  60.  be  made  within  the  statutory  period 

Bemoralof  Administrator.-^Where an  when    an   appeal    may   be    taken;    it 

administrator    defendant   is   removed  is  then  timely,  although  the  order  is 

pending  an  appeal,  his  successor  ap-  not  made  until  after  the  expiration  of 

pointed  after  the  removal  has  the  right  the  statutory  period.  Dick  v,  Kendall, 

to  prosecute  the  appeal  and  defend  the  6  Oregon  769;  Sewall  v.  Bates,  2  Stew, 

action.     Kerns  r.  Dean.  77  Cal.   555.  (Ala.)  462;  Ex  f.  Norris,  2  Ala.  385; 

Timo  to  Appoal. — In  Indiana,  where  Walpole   v.   Smith,   4    Blackf.    (Ind.) 

an    action  is    commenced    against    a  152;  Carmichael  v.  West  Feliciana  R. 

party  who  dies  while   it  is  pending,  Co.,  2  How.  (Miss.)  817. 

and  his  administrator  is  substituted  as  After  Issue  and  before  Ketum. — If  a 

defendant,  the  time  within  which  an  sole  plaintiff  died  after  the  issuance  ol 
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(4)  Afier  Assignment  of  Error, — The  death  of  either  party 
after  the  ass^ameat  q{  error,  or  the  filing  of  the  record  under 
code  practice,  does  not  abate  the  appeal.^  The  court  has  ac- 
quired jurisdiction  by  submission  o{  the  cause,  and  will  deternaine 
the  case  and  enter  judgment  as  of  the  date  of  suboaission  wtti)* 
out  substitution  of  decedent's  legal  representativea.^ 

Sau  ef  Jvdgmeget  tataetmeBt  te  BealhL — Where  the  appellate  judgment 
is  entered  as  of  a  date  subsequent  to  the  death  of  the  party,  it 
will  order  the  return  of  a  remittitur,  set  aside  its  decision,  and 
re-enter  judgment  as  of  the  date  of  the  submisstou  of  the  cause.' 

b.  Death  of  Joint  Appexlant. — ^Where  one  of  several  ap- 
pellants dies  after  the  appeal  has  been  taken,  the  survivors  may 
continue  the  aj^eal  upon  suggesting  the  death  upon  the  record.^ 

the  writ  of  error  and  before  its  return,  In  &  Crixaiaal  Caaa* — The  common- 

the  writ  abated,  bat  could  be  revived  law  rule  that  a  writ  of  error  does  not 

by   the   representatives  of    deceased  abate  by  the  death  of  the  plaintiff  in 

fiUn^  writ  and  transcript  of  record  in  error,  after  error  joined,  has  no  appli^ 

the  appellate  court.     Ex  p,  Norris,  cation  to  criminal  cases,  as  the  rule 

2  Ala.  3S5.  rests  upon  the  right  of  the  defendant 

To  Whom  AppUeatiOB  Made. — Appli-  in  error  to  have  the  judgment  revived 

cation  must  be  made,  under  common-  against  the  personal   representatives 

law   practice,   to  the   court   for  scire  of  the  plaintiff  in  error,  and  thus  to 

facias;  the  clerk  has  no  power  to  issue  enforce   the   judgement    against    bim 

a  writ  of  error  to  make  personal  repre-  whom  they  represent*    O'SuHivan  r. 

sentaixves  parties.    Sewall  v.  Bates,  2  People,  144  lU.  605;  March  y.  State,  5 

Scew.  (Ala.)  462.  TeM.  App.  450;  Herringtoo  v.  State, 

1.  Mississippi^'^lQtvf  v,  Robertson,  53  Ga.  55s.     Consequently  the  death 

24  Miss.  192.  of  a  party  convicted  of  crime  after  he 

9.  California.'^  Black   v.   Shaw,    20  has  sued  out  a  writ  of  error  to  reverse 

Cal.68;  HoUoway  v,  Galli8C,49Cal.i49.  the  judgment  abates  the  writ, although 

Indiana. — Branham  v.  Johnson,  62  there  has  been  joinder  in  error.  O'Sul- 

Ind.  261;  Walpole  ^^  Smith,  4  Blackf.  Uvan  v.  People,  144  lU.  605. 

(Ind.)  151.  8.  Hotloway    v.    Gatliac,    49    Cal. 

New    York.  —  King    v.    Dnna,    21  149. 

Wend.    (N.    Y.)    253;      CampbeU    v.  4.  Gregg  v.  Bethea,6  Port.  (Ala.)9; 

Mesier,   4  Johns.    Ch.   (N.   Y.)   335;  Perine  v.  Babcock,  6  Port.  (Ala.)  391; 

Miller    ir.  Gunn,  7   How.   Pr.  (N.  Y,  Moses  v.  MTooster,  115  U.  S.  285;  Mc- 

Supreme  Ct.)  159;  Blake  v.  Griswold,  Kinney  v,  Carroll,  12  Pet.  (U.  S.)  66; 

104  N.  Y.  6r3.  Walpole    v.   Smith,   4   Btackf.   (Ind.) 

Texas.  —  Harrison    v.   Moseley,   31  152;  Camp  v.   Bennett,  16  Wend.  (N. 

Tex.  608;   Galveston   City  R.  Co.  v«  Y.)48. 

Nolan,  53  Tex.  139.  TBchnieal  BsTiver.^-Wbere   a  tech- 

Other  States.-^-BooktJ  v.  Adkins,  48  nical  revivor  is  necessary  upon  death 

Ala.  529;  Turner  v.  Booker,  2  Dana  of  one  of  several  appellants  after  an 

(Ky.)  334;  CarroUton  v,  Khomberg,  78  appeal  is  perfected,  either  party«-ap- 

Mo.  547:   Long  V.  Hitchcock,  3  Ohio  petlant    or  appellee— may    have    the 

274:  Gemmill  v.  Butler,  4  Pa.  St.  252;  cause  revived.     It  is  incumbent  upon 

Green  v.  Watkins,  6  Wheat.  (U.  S.)  the  party  wishing  such  revival  to  take 

260;  Kimbrough  v.  Mitchell,  i  Head  active  measures  for  that  purpose.    He 

(Tenn.)  539.  cannot  impose  the  obligation  on  bis 

961^  bctee  ArgvoMOt.  —  The  fact  adversary.     Raine  v.  Bank,  4  Gratt. 

that  a  party'  to  a  suit  was  dead  when  (Va.)  150. 

Che  case  on  appeal  was  argued  is  no  AppsUanti  In  Tort.«^The  lepresenta- 

groand  for  granting  a  rehearing  until  fives  of  one  of  several  defendants  in  a 

steps  are  taken  for  a  proper  substitu-  tort  action  need  not  be  joined  on  ap« 

tion.     Uake  tr.  Griswold,  103  N.  Y.  peal  taken    by  the  rest.      Pbtler  v. 

429.  Gratiot,  i  Mo.  368. 
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c.  Death  of  Sole  Appellee. — An  appeal  cannot  be  taken  at 
law  or  in  equity  against  a  deceased  defendant  or  appellee.* 

IMemlieal. — And  where  it  appears  to  the  satisfaction  of  the  court 
that  the  appellee  died  before  notice  of  appeal  was  served,  the 
appeal  will  be  dismissed.* 

Whom  Sabetitated  m  Appelleee. — The  appeal  should  be  prosecuted 
against  the  personal  representatives  of  the  deceased  appellee,  and 
where  his  real  property  is  affected  the  heirs  must  be  brought  in 
also.* 

After  Appeal  U  Taken. — Except  in  criminal  cases  the  appeal  does  not 
abate  by  the  death  of  a  defendant  in  error,  whether  it  happen  be- 
fore or  after  the  cause  has  been  submitted.* 

ProoeM. — Where  the  personal  representatives  of  the  appellee  fail 
to  obtain  an  order  of  substitution,  the  appellant  may  have  them 
made  parties  by  a  proper  proceeding* — at  common  law  by  a  writ 
of  scire  facias  ad  audiendum  errores,  to  compel  the  executor  or 
administrator  of  the  deceased  defendant  in  error  to  join  in  error.* 
But  if  the  death  occur  after  the  assignment  of  errors,  the  plain* 
tiff  must  proceed  as  if  defendant  in  error  were  living,  till  judg- 
ment be  affirmed,  and  then  revive  by  scire  facias.'' 


Appeal  in  Hame  of  Two  Joint  Defendants. 
— Where  an  appeal  is  taken  in  the 
name  of  two  joint  defendants,  one  of 
whom  is  dead,  the  surviving  defendant 
and  appellant  may  be  allowed  to  strike 
out  the  name  of  the  deceased  and  pro- 
ceed with  the  appeal.  Alexander  v. 
Rea,  50  Ala.  64. 

1.  Shartzer  v.  Love,  40  Cal.  96; 
Dolan  V.  Jennings,  139  U.  S.  385; 
Shafer  v.  Shafer,  30  Mich.  163. 

2.  Shartzer  v.  Love,  40  Cal.  96; 
Dolan  V.  Jennings,  139  U.  S.  385. 

8.  Shafer  v,  Shafer,  30  Mich.  163; 
Dolan  V.  Jennings,  139  U.  S.  385. 

Vo  Jorifdiotion. — Where  an  appeal 
was  taken  by  defendants  below  against 
complainants  below,  one  of  whom  died 
before  appeal  was  taken,  and  the 
death  was  not  suggested  on  the  rec- 
ord,  and  the  personal  representatives 
of  deceased  complainant  did  not  vol- 
untarily appear,  nor  were  cited  in — 
held^  no  jurisdiction  of  appeal.  Dolan 
V.  Jennings,  139  U.  S.  385. 

Amendment. — The  appellant  will  not 
be  allowed  to  amend  the  record  in 
such  case,  if  guilty  of  laches  in  mov- 
ing for  decree  to  amend.  Dolan  v. 
Jennings,  139  U.  S.  385. 

4.  Green  v.  Watkins,  6  Wheat.  (U. 
S.)  260;  Carroll  v.  Bowie,  7  Gill 
(Md.)34;  Walpole  v.  Smith,  4  Blackf. 
(Ind.)  151;  Prior  v.  Kiso,  96  Mo.  315. 

5.  Kemper  V.  King,  II  Mo.  App.  117; 


U.  S.  Mut.  Accident  Assoc,  v.  Weller,. 
30  Fla.  215. 

6.  U.  S.  Mut.  Accident  Assoc,  v. 
Weller,  30  Fla.  215;  Prior  v.  Kiso,  96 
Mo.  315;  Phares  v.  Saunders,  18  W. 
Va.  336;  Green  v.  Watkins.  6  Wheats 
(U.  S.)  260;  Bromley  v.  Littleton, 
Yelv.  112;  Wicket  v.  Creamer,  i  Salk. 
264. 

7.  Prior  ».  Kiso,  96  Mo.  315. 
Before  Aitignment  of  Errors. — If  the 

death  of  the  sole  appellee  happen  be- 
fore the  assignment  of  errors,  and  the 
plaintifif  will  not  assign  errors,  the  ex- 
ecutors, as  administrators  of  the  de- 
fendant in  error,  may  have  a  scire 
facias  queer e  execittionem  non  in  order 
to  compel  him.     Prior  v.  Kiso,  96  Mo. 

315. 

DitmiMal. — Where  a  respondent  dies 

pending  an  appeal,  a  motion  by  his 
personal  representatives  for  its  dis- 
missal will  not  be  entertained  until 
they  have  been  substituted  in  the  su- 
preme court  in  his  place.  A  substitu- 
tion in  the  lower  court  is  not  sufficient. 
Lyons  v.  Roach,  72  Cal.  85. 

Admiision  of  Personal  Representative* 
aa  Parties. — Personal  representatives 
cannot  be  substituted  in  the  appellate 
court  on  the  mere  suggestion  of  the 
death  of  a  party  to  a  suit.  There  must 
be  proof,  or  an  admission  by  the  ad- 
verse party,  of  the  facts  claimed,  to 
present  a  proper  foundation  for  sub- 
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d.  Death  of  Joint  Appellee.— If  one  of  several  appellees 
dies  after  an  appeal  is  taken,  his  death  may  be  suggested  on  the 
record,  and  the  appeal  will  proceed  against  the  survivors.* 

e.  Bankrupts  and  Insolvents.— A  bankrupt  is  civilly  dead 

with  respect  to  his  assigned  estate.*  The  assignee  in  bankruptcy 
is  the  proper  party  to  prosecute  an  appeal  from  an  erroneous 
judgment  or  decree  taken  after  the  bankruptcy.* 

SabftitiLtion. — Where  the  appellant  becomes  bankrupt  after  the 
appeal  has  been  taken,  the  assignee  should  be  substituted,  on 
motion  and  production  of  the  deed  of  assignment.^ 

stitution.      Kemper  v,   King»  ii  Mo.  before  appeal  was  taken,  the  appeal 

App.  117.  may  be  prosecuted   against   the  sur- 

1.  Walpole  V.  Smith,  4  Blackf.  (Ind.)  vivors.    If  the  action  affects  real  prop- 

151:  Bartholomew  v.  Belfield,  2  Bulstr.  erty,  the  heirs  of  the  deceased  must  be 

244;  Doe  V.  Jones,  2  M.  &  S.  472.  made  appellees  also.    Bartholomew  v. 

At  Common  Law. — If  there  are  sev-  Belfield.  2  Bulstr.  244;  Doe  v,  Jones,  2 

eral  defendants  in  error  and  one  die,  M.  &  S.  472;  Porter  v,  Rummery,  10 

no  abatement  of  the  writ  occurs;  but  Mass.  64. 

the  death  being  suggested  on  the  roll.  Abatement  by  Sabfoquent  Marriage. — 

the  writ  of  error  proceeds  against  the  A  writ  of  error  which  has  been  duly 

survivors.     2Tidd's  Pr.  (4th  ed.)  1163;  served  is  not  abated  by  the  subsequent 

Prior  V.  Kiso.  96  Mo.  315.  marriage   of  a   female    defendant   in 

All  that  is  essential  is  to  suggest  error  who  was  a  feme  sole  when  she 

the  death,  and  the  writ  proceeds  with-  recovered  the  judgment  sought  to  be 

out  abatement.     Priors'.  Kiso,  96  Mo.  reviewed  by  the  writ,  but  the  suit  in 

316.  error  will   proceed   against   her  as  if 

The  surviving  defendants  in  error  she  remained  unmarried.  U.  S.  Mut. 
represent  the  decedent.  Their  victory  Accident  Assoc,  v.  Weller,  30  Fla.  210. 
enures  to  the  benefit  of  his  represent-  Snbititntion  of  Asdgnoe. — When  the 
ative,  and  he  may  be  brought  in  and  assignor  of  a  judgment  dies  pending 
made  a  party  in  the  lower  court  on  re-  an  appeal,  his  assignee  will  be  substi- 
turn  of  the  cause,  as  the  judgment  of  tuted  in  the  appellate  tribunal.  Neil- 
reversal,  by  relation,  takes  effect  as  son  v,  Kansas  City,  etc.,  R.  Co.,  85 
of  the  date  of  the  issuance  of  the  writ  Mo.  599. 
of  error.     Prior  v,  Kiso,  96  Mo.  316.  2.  Herndon  v.  Howard,  9  Wall.  (U, 

IHaniflsal  ai  to  Decedent '•  Interest. —  S.)  664. 

Where  one  of  the  appellees  dies,  the  8.  Herndon  v,  Howard,  9  Wall.  (U. 

appeal  cannot  be  dismissed  as  to  bis  S.)  664;  Knox  v,  Virginia  Exch.  Bank, 

interest  until  his  personal  representa-  12  Wall.  (U.  S.)38i;  Jenkins  v,  Green- 

tives  are  cited  in.     Hearing  v.  Mound  baum,  95   III.   11;  Jenkins  v.  Chicago 

City  L.  Ins.  Co.,  29  La  Ann.  832.  International  Bank,  97  111.  568;  Kiefer 

Sovival. — No    revival   is   necessary  v,   Winkens.  39  How.   Pr.  (N.  Y.  C. 

under  common-law  practice  nor  gen-  PI.)  182;  Johnson  v.  Thaxter,  7  Gray 

erally   under  modern  practice.      Ma-  (Mass.)  242;  O'Neil  v,  Dougherty,  46 

guire  V.  Moody  (Mo.,  1892),  18  S.  W.  Cal.  575;  Virgin  v.  Brubaker,  4  Nev. 

Rep.  900;  Prior  v.  Kiso,  96  Mo.  316.  31. 

Death  of  Appellee  before  Appeal. —  4.  Knox  v,  Virginia  Exch.  Bank,  13 
Where  a  party  dies  before  appeal  is  Wall.  (U.  S.)  381;  Herndon  v.  How- 
taken,  the  adverse  party  taking  an  ard,  9  Wall.  (U.  S.)  664. 
appeal  must  make  the  personal  repre-  Keol  not  Show  Interest. — An  assignee 
sentative  a  party  appellee,  and  by  substituted  for  original  plaintiff,  being 
proper  process  bring  him  before  the  a  party  to  the  record,  may  appeal,  al- 
court.  He  is  a  necessary  and  proper  though  he  has  filed  no  supplemental 
party  to  the  appeal.  Hopkins  v.  Hop-  complaint  showing  his  interest.  Vir- 
kins,  91  Ky.  310;  Dolanf .  Jemmison,  gin  v,  Brubaker.  4  Nev.  31. 
139  U.  S.  385.  Assignee  of  Insolvent  Debtor.— The  as- 

When  Heirs  mnit  be  Joined. — When  signee  of  a  debtor  in  insolvency  may 

one  of  several  joint  appellees  has  died  prosecute  a  writ  of  error  to  reverse  a 
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/.  Abatement  of  Personal  Actions. — Personal  actions  do 
not  abate  by  the  death  of  either  party  after  the  rendition  of  the 
judgment.*     See  article  Death. 

Mtifer. — The  cause  of  action  in  merged  in  the  judgment,  which 
becomes  an  asset  in  the  hands  of  the  representatives  of  the 
deceased  or  a  claim  against  his  estate.' 

judgment  against  the  insolveat.  John-  died  after  rendition  of   judgment  in 

son  V,  Thaxter,  7  Gray  (Mass.)  242.  action  of  personal  injury  against  ap- 

Judgment    Creditors    of    Infolvent. —  pellant:    "The  defendant   below  be- 

Judgment  creditors  of  a  deceased  in-  comes  the  actor  here,  and  the  original 

solvent  may  appeal  from  a  judgment  cause   of  action  has   become   merged 

against  him  in  his  name  and  with  his  in  the  judgment,  to  reverse  which  is 

rights  only.      Watson  v.   Williard,  9  the  object  of  the  present  action.     If, 

Pa.  St.  89.  then,    the    judgment    complained    of 

By  Adminiitrator  do  BoBk  Vom. — So  survives,  the  cause  of  action  as  to  the 

when  an  executor  is  removed,  the  ad-  writ  of  error  survives.'* 

ministrator  tU  bonis  mm  must  be  sub-  Trial  do  Voto. — But  where  perfect- 

stituted  as  a  party.  Taylor  v»  Savage,  ing  an  appeal  strips  a  judgment  of 

I  How.  (U.  S.)  2S2.  its  legal  effect  and  transfers  the  cause 

An  administrator  de  bonis  nan  is  the  to  a  new  court  of  original  jurisdiction 

proper  person  to  revive  a  judgment  to  be    tried    anew,    the    action    will 

belonging  to  an  estate  and  recovered  abate    by    death    after   judgment    if 

in  name  of  deceased  administrator  in  it  would  have  abated  by  death  before, 

chief.      Morrow  v.  Taggart,  45  Ala.  Carrollton  v.  Rhomberg.  78  Mo.  549. 

293.  Froiooation  for  Violation  of  Ordinanoa. 

Oilloial  AppoUoe.  —  The  legal  sue-  — A  prosecution  for  violation  of  a  city 
cessor  of  an  official  party  who  dies  ordinance  abates  upon  death  of  de- 
af ter  judgment  should  be  substituted  fendant  pending  an  appeal  to  the  Cir- 
as  appellee.  Or  the  successor  named  cuit  Court.  Carrollton  v.  Rhomberg, 
in  the  mortgage  as  trustee  when  the  78  Mo.  549. 

original  trustee  dies,  after  obtaining  Dooroo  of  Divoroo. — A  wife  may  ap- 

judgment  of  foreclosure,  from  which  peal  from  a  decree  of   divorce   after 

the  appeal  is  taken.     Losey  v.  Bond,  the  death  of  the  complainant.    Shafer 

81  Ind.  510.  V.  Shafer,  30  Mich.   163;   Downer  v. 

In  Vamo  of  Extinct  Corporation. — ^A  Howard,  44  Wis.  87.     In  the  latter 

writ  of  error  cannot  be  prosecuted  in  case  it  was  said:  *'  In  cases,  therefore, 

the  name  of  a  corporation  wholly  ex-  of    a    judgment    of    divorce    against 

tinct,  unless  a  legal  representative  or  either  party  the    descent  of   all  the 

receiver  or  trustee  has  been  appointed,  property  is  changed,  and  the  death  of 

America  Life  Assoc,  v.  Fassett,  loa  either  party  after  an  appeal  from  such 

111.  315.  judgment  of  divorce  ought  not  to  bar 

1.  Blake  v.  Griswold,  104  N.  Y.  613;  those  interested  in  the  estate  from  re- 

Gibbs   V,    Belcher,   30  Tex.   82;    Cox  viewing  the  judgment  of    the  court 

V.   Whitfield,   i8    Ala.    738;    Beck   v.  below." 

Dowell,  40  Mo.  App.  73;  Lewis  v.  St.  Ftom  Denial  of  Bivoroe. — In  Downer 

Louis,  etc.,  R.  Co.,  59  Mo.  495.  v.   Howard,  44  Wis.  87,  it  was  said: 

Contra, — Stout  v.  Indianapolis,  etc.,  "When    there    is  an   appeal   to   this 

R.  Co.,  41  Ind.  149;  Barret  v.  Gaston,  court  from  a  judgment  in  an  action  for 

I  111.  255.  divorce,  and  such  judgment  simply  de- 

In   Barret  v.  Gaston,  i  111.  255,  it  nies  a  divorce  to  the  party  seeking  it, 

was  held  that  a  writ  of  error  could  and  the  appeal   is  taken  from  such 

not    be    sued    out    on    a    judgment  judgment  by  the   party  seeking  the 

against  a  tort  feasor  after  the  death  divorce,   and.    pending   such  appeal, 

of  the  latter.  either  the    appellant    or    respondent 

9.  Cox  V.   Whitfield,   18   Ala.    738;  dies,  we  are  of  the  opinion  that  the 

Gibbs  V.   Belcher,  30  Tex.  82;  Blake  appeal  abates,  and  that  it  cannot  be 

V.  Griswold,  104  N.  Y.  613.  revived  or  continued  in  favor  of  either 

In  Cox  V,  Whitfield,  18  Ala.  738,  it  party.  In  that  case  the  whole  tub- 
was  said,  in  a  case  where   appellee  ject  of   the  litigation  is  abated,  and 
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6»  Bntitling  Caie. — ^Unless  statutes  provide  otherwise,  the  case 
on  appeal  must  be  entiiled  as  in  the  original  action.^ 

6.  What  the  Becord  most  Show. — The  record  must  show  that 
the  writ  of  error  or  appeal  was  taken  in  the  name  of  all  the  par- 
ties to  the  original  action  and  in  their  relative  position  thereto.* 

A  writ  of  error  or  appeal  taken  in  the  name  of  appellant  "and 
others  "  is  a  fatal  error.* 

Ho  ProiTimptioii  agalaot  Beoord. — But  the  court  will  not  presume  that 
there  were  other  parties  than  those  named  in  the  original  action, 
and  if  the  writ  of  error  or  appeal  gives  all  the  names  as  they  are 
found  in  the  record  of  the  case  below,  it  is  sufficient.^ 

lY.  FoBXAL  KsamsiTBS  TO  Tbahsfeb  OF  CAUSE— 1.  Prayer  for 

Appeal — a.  GENERALLY — Orders  Granting  Appeal. — Where  permission 

to  appeal  is  required,  a  formal  application  containing  a  prayer  for 
its  allowance  should  be  made  below. ''^     An  order  granting  the  ap^i 

there  is  no  one  who  can  legally  have  considered  as  appellants.    McKee  v» 

any  further  interest  in  the  case."  Hungate,  99  Ind.  168. 

Under   Code  Practiee.  —  Under    code  Waiver. — An  objection  that  parties 

practice    appeals    generally    perform  named  in  the  assignment  of  errors  as 

only  the  functions  of  writs  of  error,  and  appellees  should  have  been  appellants, 

the  validity  of  the  judgment,  not  the  is    waived   unless    made    before    the 

original  claims,  is  in  dispute.    Beck  v.  cause  is  heard  on  its  merits.     Rabb  v. 

Do  well.  40  Mo.  App.  73;  Lewis  v,  St.  Graham,  43  Ind.  i. 

Louis,  etc.,  R.  Co.,  59  Mo.  495;  Kim-  Belationo^Partlei  in  Trial  Court. — Re- 

brough  V,   Mitchell,   i   Head  (Tenn.)  lation  of  parties  in  the  trial  court  con- 

541;     Furber    v.     Carter,     2     Sneed  tinues  on  appeal  at  law  and  in  equity. 

(Tenn.)  i.  Nations  v.  Johnson,  24  How.  (U.  S.) 

Sorvival   of    Cause    of    Aetion.  —  In  195;  Leach  z/.  Blakely,  34  Vt.  134. 

Judson  V.  Love,  35  Cal.  465,  it  was  2.  Deneale  v.  Stump,  8  Pet.  (U.  S.) 

held  that  wherever  the  cause  of  ac-  526;  Miller  v,    Kenxie,  10  Wall.  (U. 

tion  survives,  the  action  survives  so  S.)  582;  The  Protector,   ii  Wall.  (U. 

as  to  allow  right  of  appeal.  S.)  82;  Smith  v,  Clark,  12  How.  (U. 

ConUnuation  of  Old  Suit. — An  appeal  S.)  21;  Estes  v,  Trabue,  128  U.  S.  225; 

is  a  continuation  of  the  old  suit,  while  Smyth  v,   Strader,   12   How.  (U.   S.) 

a    writ    of    error    is    a    new    action.  327;  Davenport  v.  Fletcher,  16  How. 

Macklin   v.   Allenberg,   100  Mo.   337,  (U.  S.)  142;  Wilson  v.  New  York  L.  & 

See  supra^  General  Principles  of  Appel'  F.  Ins.  Co.,  12  Pet.  (U.  S.)  140;  John- 

laie  Jurisdiction.  son  v,  Polk  County,  24  Fla.  28;  Lewis 

1.  Williams   v.    Hall,    79   Cal.    606;  v,  Cline  (Miss.,  1888),  5  So.  Rep.  11 2. 

Percgoy  v.  Sellick,  79  Cal.  568;  Pere-  8.  Smith  v,  Clark,  12  How.  (U.  S.) 

goy  V.  McKissick,  79  Cal.  572;  Simp-  2i;  Estes  v.  Trabue.  128  U.  S.  225: 

son  V.   Appelgate,  75  Cal.  345;   Hoi-  Johnson  ».  Polk  County,  24  Fla.  28; 

lenbeck  v,  Stearns,  73  Iowa  570.  Lewis   v,   Cline  (Miss.,   1888),   5  So. 

Hot  Beversible  Error. — But  denomi-  Rep.  112. 

nating  plaintiffs  below  defendants  in  In  Firm  Vame. — It  is  error  to  sue  out 

error  or  defendants  below   plaintiffs  a  writ  of  error  in  a  firm  name  without 

in  error  is  amendable,  and  not  fatal  stating  the  individual  names  of  the 

error.      Simpson    v,    Appelgate,     75  partners.     A  demurrer  may  be  taken 

Cal.    345:    Mussina    v.    Cavazos,     6  for    uncertainty.      Johnson    v.    Polk 

Wall.  (U.  S.)355-  County,  24  Fla.  28;  Estes  v.  Trabue. 

Appellant    Appearing  as   Appellee. —  128  U.  S.  225. 

When  names  of  parties  to  record  ap-  4.  Gumbel  v.  Pitkin,  113  U.  S.  545; 

pear  both  as  appellants  and  appellees,  Williams  v.  Kitchen,  43  Mo.  App.  338. 

but  they  do  not  otherwise  appear  to  5.  McGowan  v.  I^uff,  41   111.  App. 

be  appellees,   and  bring  and  submit  58;  Mississippi  Valley,  etc.,  Ins.  Co. 

the  case  as  appellants,  they  will  be  v,  Bermond,  39  111,  App.  268. 
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peal  is  requisite,^  and  it  must  conform  to  the  statutory  provisions 
affecting  it,  or  it  is  void.*     Unless  the  terms  of  the  order  are  am* 

biguous,  they  cannot  be  altered  by  extrinsic  evidence  of  the  in- 
tentions of  the  trial  judge  in  making  it.' 

1.  McGowan  v.  Duff,  41  111.  App.  Trimble  v.  Brichta,  10  La.  Ann.  72S; 
58;  Phillips  V.  Creditors,  35  La.  Ann.  Elder  v.  New  Orleans,  31  La.  Ann. 
935;  Sthele  V,  Millspaugh,  33  La.  500;  Chafee  v.  Heyner,  31  La.  Ann. 
Ann.  194;  Gibson  v.  Selby,  2  La.  Ann.  594;  State  v.  Dellwood,  33  La.  Ann. 
628;  Weiser  v.  Blaese,  34  La.  Ann.  1229;  Pasteur  t/.  Lewis,  39  La.  Ann* 
833.  5;  State  V.  Balize,  38  La.  Ann.  542. 

DiimlMal. — Where  no  order  is  made  Oroond    of   AUowanoe. — Where    the 

th^  appeal  will  be  dismissed.     Sthele  statute  requires  the  ground  of  allow- 

v.  Millspaugh,  33  La.  Ann.  194.  ance  of  the  appeal  to  be  stated  in  the 

PracUoe   In    United    States    Supremo  order  granting  the  appeal,  it  will  be 

Court — Implied  Order, — A  formal  order  invalid  unless  complied  with.     Squire 

of  the  circuit  judge  allowing  an  ap-  v,  McDonald,  138  N.  Y.  554. 

peal  is  not  required  on  appeal  to  the  8.  State  v.  Judge,  39  La.  Ann.  774; 

U.  S.  Supreme    Court.      Brandies  v»  Bartoli   v,    Huguenard,   39  La.  Ann. 

Cochrane,  105  U.  S.  262.  411. 

When  the  circuit  judge  approves  the  By  AAdavitt. — A   statement  in   the 

bond  offered  and  signs  the  citation,  al-  order    cannot,    therefore,   be    contra- 

lowance  of  appeal  is  implied.     Bran-  dieted    by    affidavits    or    certificates, 

dies    v»    Cochrane,    105    U.    S.    262;  even  of  the  trial  judge  who  made  it. 

Washington,  etc.,  R.  Co.  v.  Bradley,  State  v,  Tudge,  39  La.  Ann.  774. 

7  Wall.  (U.  S.)  575.  Supplyuig    Defleienoies    in    Mor. — 

Entry  of  Order. — Where  the  clerk  has  When  the  order  of  appeal  is  written 
failed  to  enter  the  order  the  appellant  upon  the  petition  of  appeal,  the  de- 
may  have  it  entered  nunc  pro  tunc,  ficiencies  may  be  supplied  by  refer- 
Dykes  v,  Cockrell,  6  La.  Ann.  707.  ence  thereto.     Friend  v.  Graham,   10 

When  to  be  Made — Illinois. — In  I  Hi-  La.  440. 
nois  it  is  held  that,  as  making  the  Beidnding  Order  —  Louisiana,,  —  A 
order  is  a  judicial  act,  it  can  only  be  trial  judge  may  rescind  his  order 
performed  while  the  court  is  compe-  granting  an  appeal  because  improvi- 
tent  to  exercise  the  judicial  function,  dently  granted,  and  the  proper  rem- 
and must  be  made  in  term  time;  when  edy  is  an  appeal  from  the  rescind- 
made  in  vacation  it  is  void.  Hake  v,  ing  order.  State  v.  Judge,  33  La. 
Strubel,  121  111.  321.  Ann.  927. 

2.  McGowan  V.  Duff,  41  III.  App.  58;  Time. — An  appeal  must  be  prayed 
Ward  V,  People,  13  111.  635;  In  re  for  before  the  expiration  of  the  term 
Storey,  120  111.  252;  Dejean  v.  Stilly,  at  which  the  judgment,  order,  or  de- 
13  La.  Ann.  565.  cree  is  rendered.     Com.  v,  Adams,  16 

So  where  the  order  embraces  con-  B.    Mon.    (Ky.)   338;     Com.    v.    Mc- 

ditions  not  required  by  statute   it   is  Cready,  2  Mete.  (Ky.)  376;  Chester  v. 

void.  McGowan  V.  Duff,  41  111.  App.  58.  Wilson,   15    111.  App.   239;    Waite    ». 

Looiiiana.  —  An    order    naming    no  Waite,  18  111.  App.  334.    But  where  an 

return  day  is  defective,  and  the  appeal  appellant  is  allowed  a  definite  number 

will  be  dismissed.    Dejean  v.  Stilly,  13  of  days  within  which  to  appeal  after 

La.  Ann.  565.     Where  it  names  an  il-  the  rendition  of  the  judgment,  it  may 

legal  return  day,  on  suggestion  of  the  be  prayed  for  either  in  term  time  or 

appellant  the  appeal  will  be  dismissed  vacation,  provided  within  the  period 

on  the  appellate  court's  own  motion,  named  in  the  statute.     James  v.  Dex- 

State  x\  Auditor,  35  La.  980:  Wooton  ter,  112  111.  489;  Balance  v,  Frisby,  2 

V,  LeBIanc,  32  La.  Ann.  692.  111.   595;  McMillen  v,   Bethold,  40  III. 

The  trial  judge  cannot  make  a  sec-  34;  Illinois  Cent.  R.  Co.  v,  Johnson, 

ond  order  extending  the  return  day.  40  III.  35. 

Hyde    v,   Jenkins,   6    La.    436.      But  Where  the  prayer  is  not  disposed  of 

where  the  judge  voluntarily  fixes  the  before  the  termination  of  the  term,  it 

return   day  in  violation  of  statute  the  may  be  acted  on  at  the  next  succeed- 

appellant  does   not   lose   his   appeal,  ing  term.     Augustine  v,  Doud,  i  111. 

not  having  induced  the  irregularity.  App.  588. 
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b.  In  Open  Court. — An  application  for  leave  to  appeal  made 
before  the  end  of  the  term  at  which  judgment  was  rendered  may 
be  made  orally,  and  no  notice  of  appeal  is  required  to  be  served.* 

c.  Record. — The  order  granting  an  appeal  must  appear  in  the 
record,  as  it  is  jurisdictional.*  It  is  sufficient  if  the  record  show 
that  the  order  was  granted  on  motion  of  the  appellant's  counsel 
of  record  ;*  where  made  on  motion  of  an  attorney  not  of  recoro 
his  name  must  appear  in  the  transcript.^ 

d.  After  the  Term. — Where  made  after  the  expiration  of 
the  term  it  must  be  by  petition  or  notice  in  writing.  Notice  of 
the  motion  must  be  personally  served  upon  the  appellee.* 

Futiao. — ^All  the  parties  against  whom  a  joint  judgment  is  ren- 
dered should  be  joined  in  the  motion.* 

e.  Petition  for  Appeal. — A  petition  for  appeal  should  state 
the  parties,'^  the  court  from  which  and  to  which  the  appeal  is 
sought,*  the  judgment,®  and  alleged  error  therein,  and  include 

Record, — It  must  appear   from   the  in  open  court.     Washburn  v,  Frank, 

judgment  entry  in  the  docket  or  the  31  La.  Ann.  427. 

papers  £Led   in   the    cause    that    the  2.  Newman  v.  Biggs,  78  Mo.  675. 

prayer  for  the  appeal  and  its  granting  8.  Shields  v.  Matheison,  9  La.  Ann. 

were  seasonable.      McCarver  v,  Jen-  487;  Matta  v.  Gayle,  10  La.  Ann.  347. 

kins,  2  Heisk.  (Tenn.)  629;   King  v,  4.  Shields  v,  Matheison,  9  La.  Ann. 

Booker,  i  Heisk.  (Tenn.)  11;  Hall  v.  487. 

Bewley,     11     Humph.     (Tenn.)    106;  Filing  in  Time— Presumption. — Where 

Rogers  v.   Hill,   i  Yerg.  (Tenn.)  400;  the  record  does  not  affirmatively  show 

O'Riley  v.  ZolHcoffer,  4  Yerg.  (Tenn.)  that  the   petition  praying  for  appeal 

298;  Lawler  V.  Howard,  Meigs  (Tenn.)  was  filed  in  time,  it  will   be   so   pre- 

>5;  Rogers  V.Cochran,  3  Yerg.  (Tenn.)  sumed.     Espen  t'.  Hinchliffe,  131  111. 

311.  470. 

Extension  of  TVw^.— Where  a  trial  Suffieient  Prayer  for  AppeaL — Where 
judge  has  power  to  grant  leave  to  ap-  a  statute  prescribed  that  on  appeal 
peal  after  the  statutory  period  has  ex-  from  a  justice  of  the  peace  a  prayer  for 
pired,  the  appellant  will  be  required  appeal  should  be  made,  the  filing  of 
to  show  that  his  failure  to  avail  the  transcript  within  the  time  required 
iiimself  of  the  statutory  right  was  by  law  should  be  taken  as  a  sufficient 
without  laches  or  default  on  his  compliance  with  the  statute,  as  imply- 
part.  Sanborn  v,  St.  Clair  Circuit  ing  a  **  prayer  for  appeal."  Hanna 
Judge,  94  Mich.  519;  Braasted  v,  Dey  v.  Kankakee,  34  111.  App.  188. 
Iron  Min.  Co.,  54  Mich.  258;  Draper  Presumption. —Where  the  contrary 
r.  Tooker,  16  Mich.  74;  Cap  well  v,  does  not  appear  it  will  be  presumed 
Baxter,  58  Mich.  571;  Aldrich  v.  Clin-  that  the  parties  against  whom  a  judg- 
lon  Circuit  Judge,  49  Mich.  609.  ment   was   rendered,   and    who   have 

Mistake  as  to  Date. — Where   appel-  given  an  appeal  bond,  have  moved  the 

lant's    attorneys   were   honestly   mis-  appeal.     State  r.  Evans,  11  La.  Ann. 

taken  as  to  the  date  of  adjournment  of  626. 

a  case  before  a  justice,  and  in  conse-  6.  McCaslin  v.  Camp,  26  Mich.  390. 

qaence   a  judgment   by  default    was  6.   Pasley  v.  McConnell,  38  La.  Ann. 

taken,   and   time    to    appeal   expired  470;   Heath    v.  Judge,   39    La.    Ann. 

before  the  mistake  was  known— ^^/(/,  1041. 

ihat  the  appellant  showed  good  excuse.  7.  Vrendenburg   v.   Behan,   32   La. 

Capwell  V.  Baxter,  58  Mich.  571.  Ann.  561;  Bates  v,  Weathersby,  2  La. 

1.  Jacob    V.    Preston,  31    La.  Ann.  Ann.  484. 

514;  State  V.  Strong,  32  La.  Ann.  173.  8.  Martin  v.  Rutherford,  6  Martin, 

Presnmption. — Where  it  is  not  denied  N.  S.  (La.)  282. 

it  will  be  presumed  that  a  motion  for  9.  And   the   term   at  which  it  was 

appeal  was  applied  for  and  obtained  rendered.     Surget  v,  Stanton,  10  La. 
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a  prayer  for  an  order  granting  an  appeal  and  issuance  of  cita- 
tion to  the  appellees.*  The  petition  may  be  made  by  the  counsel 
for  appellants,*  and  should  be  signed  by  him.* 

/.  When   Leave  to  Appeal   Discretionary. — ^Where  it 

is  discretionary  with  the  court  to  grant  leave  to  appeal,  a  question 
of  importance  must  be  involved  in  the  case,  and  there  must  be 
some  ground  for  doubting  the  correctness  of  the  decision  sought 
to  be  reviewed.* 

Boriowal. — ^The  exercise  of  such  discretion  cannot,  generally,  be 
reviewed.*  Where  an  abuse  of  discretion  in  denying  the  appli- 
cation is  manifest,  the  appellate  court  will  issue  a  mandamus  on 
proper  application  to  compel  the  trial  judge  to  grant  the  appeal.* 

g.  Compliance  with  Order. — The  orders  of  court,  author- 
ized by  statutes,  allowing  an  appeal,  must  be  strictly  followed.^ 

Ann.   318;    Martin   f.    Rutherford,  6  Douglass  v,  Leonard  (C.  PI.),  18  N. 

Martin,  N.  S.  (La.)  282.  Y.  Supp.   144;  People  v,   Ehrsam  (C. 

1.  Vrendenburg    v,   Behan,  33   La.  PI.),  41  N.  Y.  St.   Rep.  624;  Ward  v, 

Ann.  561;  Townsend's  Succession,  36  Edeshimer(C.  PI.),  18  N.  Y.  Supp.  139: 

La.  Ann.  447.  Sire  v,   Rumboldt  (C.   PI.),   16  N.  Y. 

OmiMioni.  —  The  petition  need  not  Supp.  956;  Bamum  v.  Fitzpatrick  (C. 

allege  that  the  errors  committed  were  PI.),  18  N.  Y.  Supp.  951;  Grand  Rapids 

prejudicial.     DoUioie  v»  Azenia,  3  La.  School  Furniture  Co.  v.  Hammerstein 

360.     It  is  not  necessarily  bad  because  (C.  PI.),  id  N.  Y.  Supp.  766:  Richer, 

not  containing  the  names  of  the  ap-  Martin  (C.  PI.),  20  N.  Y.  Supp.  872; 

pellees.      Vrendenburg  v,   Behan,  32  FUlton  v.   Metropolitan    L.   Ins.   Co. 

La.  Ann.  561.  (C.  PI.),  20  N.  Y.  Supp.  989;    McCor- 

Sufftoieiit  Kaforenoe. — It  is  sufficient  mack  v.  Ware,  13  Ky.  L.  Rep.  678. 

if  it  contains  a  prayer  for  the  citation  The  question  of  law  involved  most 

of  the  parties  in  interest,  and  so  refers  be  difficult  and   doubtful.     Douglass 

to  them  that  the  clerk  is  left  in  no  un-  v,  Leonard  (C.  PI.),  18  N.  Y.  Supp. 

certainty  as  to  who  should  be  served  144. 

with  the  citation.     Townsend's  Sue-  The  applicant  must  distinguish  the 

cession,  36  La.  Ann.  447.  case  from  previous   decisions  of  the 

Player  for  Citation. — Where  an  offi-  appellate  court  applying  to  it.     Sire  v. 

cial  citation  of  appeal  is  issuable  by  Rumboldt    (C.   PI.),    16   N.  Y.  Supp. 

the  clerk  a  prayer  for  its  issuance  is  956. 

proper,  but  not  indispensable  to  the  What  are  OsMo  of  ImportaBOt. — InCor- 

validity    of    the    petition.     Wood  r.  nelius    v.    Reiser  (C.  PI.),   18  N.  Y. 

Wood,  32  La.  Ann.  Sot;  Vrendenburg  Supp.  304,  it  was  said:  *'  It  has  been 

V.  Behan,  32  L.  Ann.  56T;  Townsend's  granted   where   the   decision   of    our 

Succession,  36  La.  Ann.  447.  general  term  (court  of  common  pleas) 

S.  Kraeutler  v,  U.  S.  Bank,  X2  Rob.  is  in  conflict  with  that  of  the  supreme 

(La.)  456.  or    superior    court,  *  •  •  where    the 

8.  Erwin    v.  Commercial  Bank,   is  construction  of  a  public  statute  is  in- 

Rob.  (La.)  227.  volved,  or  the  case  is  of  public  im* 

Where  there  are  Two  Petitions  of  Ap-  portance,  or  involves  large  public  in> 

peal. — The  appeal  will  not  be  dismissed  terests,  or  is  of  importance  to  others 

if  there  are  two  distinct  petitions  and  besides  the  litigant,  or  where  a  num- 

citations  of  different  dates  and  differ*  berof  cases  depend  upon  the  decision; 

ent  return  days,  where  either  is  suffi-  but  in  such  cases  there  must  be  ground 

dent,     Littleton  v,  Pratt,  10  La.  487.  for  doubting  the  correctness   of  the 

4.  Cornelius   v.  Reiser  (C.  PI.),  18  decision." 

N.  Y.  Supp.  304:  Curley  v.  Tomlinson,  5.  Vincent  v,  Bowes,  78  Mich.  315. 

5  Daly    (N.   Y.)    283;    Woodward   v.  6.  Vincent  v.  Bowes.  78  Mich.  315. 

Bugsbee,  2  Hun  (N.  Y.)683;  Clapp  v.  7.  McGowan  v.   Duff,  41  111.  App. 

Graves,  2  Hilt.  (N.  Y.)  243;  Ruther-  58;  Fairbank  v,  Streeter,  41  111.  App. 

ford  V,  Radde,  38  N.  Y.  Super.  Ct.  44;  436. 
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k.  When  Appeal  Taken. — An  appeal  is  taken  when  the  re- 
quired order  allowing  it  is  made.*  The  *tatute  of  limitations  does 
not  thenceforth  run  against  it  ;•  and  if  a  bond,  as  required  by  the 
order,  is  not  given,  the  appeal  is  ineffectual,'  but  not  void  ;*  and 
unless  the  time  for  giving  a  bond  is  expressly  limited  by  statute, 
the  trial  judge  may  enforce  compliance  with  the  order  on  pain  of 
dismissincr  the  appeal.* 

3.  C«rt2i«ite  Jf  Importeiio»-^.  When  to  be  MADE.-Where. 
in  order  to  carry  up  the  case  for  review,  a  certificate  of  the  court 
or  judge  below  is  required  that  an  important  question  of  law  is 
involved,*  the  grant  of  such  certificate  involves  judicial  investi- 
gation and  action,''^  and  must  be  made  while  the  court  below  has 
jurisdiction,  to  effect  the  transfer  of  the  cause,**  In  Illinois  it 
must  be  made  within  the  twenty  days  when  an  appeal  may  be 
taken,  whether  the  case  be  at  law  or  in  equity.®  In  Iowa  it  must 
be  signed  by  the  trial  judge  before  the  term  at  which  judgment 
was  rendered  has  expired,*®  and  be  made  out  at  the  time  of  trial, 
unless  the  certificate  is  delayed  upon  order  of  the  trial  court  or 
for  cause  stated  therein.** 


1.  Williamson  v,  Gayle,  4  Gratt. 
(Va.)  184;   Overstreet  v.  Marshall,  3 

Call  (Va.)  192. 

8.  Williamson  v.  Gayle,  4  Gratt. 
(Va.)  184;  Overstreet  v.  Marshall,  3 
Call  (Va.)  192;  Pugh  v.  Jones,  6  Leigh 
(Va.)  299. 

3.  Williamson  v.  Gayle,  4  Gratt. 
(Va.)  184. 

4.  Williamson  r.  Gayle.  4  Gratt. 
(Va.)  184. 

5.  Williamson  v.  Gayle,  4  Gratt. 
(Va.)  184. 

Tasakioa  of  OrAtr.— A  court  granting 
an  order  of  appeal  may  vacate  it  dur- 
ing the  existence  of  the  term  at  which 
it  was  made;  prornded  the  appeal  re- 
mains nnperfected  and  the  cause  has 
not  passed  to  the  jurisdiction  of  the 
appellate  tribunal.  Aspen  Min.,  etc., 
Co.  V.  Billings,  150  U.  S.  3i\  Ex  p, 
Roberts.  15  Wall.  (U.  S.)  384;  God- 
dard  v.  Ordway,  loi  U.  S.  745;  Draper 
V.  Davis,  102  U.  S.  370;  Keyser  v. 
Farr,  105  U.  S.  265. 

6.  niinoU. — In  an  action  ex  contractu, 
wherein  the  amount  involved  is  less 
than  $1000,  exclusive  of  costs;  or  in  an 
action  sounding  in  damages,  wherein 
the  judgment  of  the  court  below  is 
less  than  that  sum,  exclusive  of  costs, 
the  case  cannot  be  brought  from  the 
appellate  to  the  Supreme  Court  except 
upon  a  certificate  of  importance,  con- 
curred in  by  a  majority  of  judges  of 
the  appellate  court.  MacLachlan  v. 
McLaughlin,  126  111.  427. 


7.  MacLachlan  v,  McLaughlin,  126 
111.  427. 

The  petition  must  accordingly  be 
presented  while  the  court  below  has 
jurisdiction  with  respect  to  the  mat- 
ter. MacLachlan  v,  McLaughlin,  126 
III.  427. 

8.  MacLachlan  v.  McLaughlin,  126 
111.  427;  Fallon  V,  District  Tp.,  51 
Iowa  206;  Independence  v.  Purdy,  48 
Iowa  675. 

9.  Ellis  V.  Van  Ach,  14  III.  App.  194; 
MacLachlan  v.  McLaughlin,  126  III. 
437;  Wilson  9.  Scoville,  127  III.  393. 

When  an  appeal  must  be  taken 
within  twenty  days  after  the  ren- 
dition of  the  judgment,  and  a  writ  of 
error  may  be  sued  out  within  five 
years  thereafter,  the  certificate  must 
in  either  case  be  applied  for  within 
twenty  days.  MacLachlan  r.  Mc- 
Laughlin, 126  III.  427. 

10.  Fallon  r.  District  Tp.,  51  Iowa 
206;  Independence  v.  Purdy,  48  Iowa 
675;  Rose  V.  Wheeler,  49  Iowa  52; 
Lomax  v.  Fletcher,  40  Iowa  705 ;  Riv- 
ers V.  Cole,  38  Iowa  697;  Hershfieldz'. 
Grinnell  First  Nat.  Bank,  39  Iowa  699; 
Nicely  v.  Rogers,  39  Iowa  441;  Hines- 
ley  V,  Mahaska  County,  69  Iowa  511. 

The  case  must  be  finally  disposed  of 
before  the  certificate  is  made.  Hickok 
V.  Buell,  51  Iowa  655. 

IL  Angus  V.  Shannon,  60  Iowa  311; 
Rivers  v.  Cole,  38  Iowa  677;  Hersh- 
field  r.  Grinnell  First  Nat.  Bank,  39 
Iowa  699;    Hakes  v»  Dott,  54  Iowa  17; 
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b.  Jurisdictional.  —  The  certificate  is  jurisdictional,*  and 
where  given  unseasonably  cannot  be  validated  by  stipulation  of 
parties.* 

c.  Discretionary. — The  granting  of  such  a  certificate  is  dis- 
cretionary.' .  The  court  above  cannot  therefore  compel  its  issu- 
ance.* Where  granted  by  an  inferior  appellate  court,  it  must  be 
concurred  in  by  a  majority  of  the  judges.* 

d.  Nature  of  Question  Involved. — The  certificate  can  be 
<jranted  only  for  the  reasons  defined  by  the  statute.*  Where  a 
question  of  importance  must  be  involved,  novelty  alone  is  not 
sufficient.'' 

e.  What  Certificate  must  Show. — Where  a  statute  or 
rule  of  court  requires,  as  in  lowa^  the  question  certified  to  be 
set  out  in  the  certificate,  the  appeal  will  be  dismissed  unless  com- 
plied with.®  The  certificate  must  state  that  a  "question  of  law," 
not  of  fact,  is  involved.*  The  question  must  aflfect  a  principal  or 
collateral  interest  of  the  case,  and  not  be  a  mere  abstract  proposi- 
tion,** and  must  be  specifically  pointed  out  in  the  certificate  so  as 

Foye  r.  Walker,  62  Iowa  251;   Brown  5.  MacLachlan  v.  McLaughlin,  126 

V,  Grundy  County,  78  Iowa  561.  IH.  427. 

The  certificate  must  show  that  it  was  6.  Lamar  Ins.  Co.  v,  Gulick,  96  IH. 

made  at  the  time  of  trial,  and  it  must  619;  Fuller  r.  Bates,  8  111.  App.  32. 

be   made  part   of  the  record  at  that  7.  Ives  v,  Hulce,  17   111.  App.    38; 

time;  where  filed  the  day  following  it  McCormack  v.  Ware,  13  Ky.  L.  Rep. 

was  held  too  late.     Brown  v.  Grundy  678. 

County,    78    Iowa    561;     Babcock    v.  Where    the     precise     question    in- 

-Chickasaw  County,  60  Iowa  752.  volved  has  been  once  decided  by  the 

But   not  where  a   motion   for  new  appellate  tribunal  the  certificate  will 

trial  was  denied  at  10  o'clock,  and  a  not  be  granted.    McCormack  v.  Ware, 

certificate   of  appeal  signed  at  2  the  13  Ky.  L.  Rep.  678. 

same  day.     Courtright  v.  Singer  Mfg.  8.  King  v.  Derby,  51  Iowa  11;  Wetz 

Co.,  77  Iowa  317.  V.  Austin,  51    Iowa   342;  Minnich  v. 

Presumption  from  Signature. — Where  Chicago,   etc.,  R.  Co.,   51  Iowa  363; 

it   shows   a   signature   at   the  proper  Throckmorton  v.  Horton,  52  Iowa  737; 

time  it  will  be  presumed  seasonably  Dawley  v.  Houck,  53  Iowa  733;  Wil- 

filed.     Long  v.  Chicago,  etc.,  R.  Co.,  son  r.  Iowa  County,  52  Iowa  339. 

64  Iowa  541.  Illinois. — In  Illinois  the  questions  of 

1.  White  V.  Beatty,  64  Iowa  33:  Fal-  law  considered  of  importance  need 
Ion  V.  District  Tp.,  51  Iowa  206.  not  be  defined  in  the  certificate.    Steele 

2.  Fallon  v.  District  Tp.,  51  Iowa  v.  Grand  Trunk  Junction  R.  Co. ^  125 
206.  111.  385. 

The    certificate    cannot    be    signed  9.  Kierulff  v.  Adams,  40   Iowa  31; 

nunc  pro  tunc  after   the    proper  time  Landers  v.  Boyd,  59  Iowa  758;  Gillooly 

has    elapsed.      Hinesley  v,   Mahaska  v.  Chicago,  etc.,  R.  Co.,  61  Iowa  53; 

County,  69  Iowa  511.  Chilton  v.  Chicago,   etc.,  R.  Co.,  72 

8.  Fuller  v.  Bates,  96  111.  132;  Ives  Iowa  689;  Riddle  v.  Fletcher,  72  Iowa 

V,   Hulce,  17  111.  App.  38;   Meeker  v,  454;  Bensley  v,  Chicago,  etc.,  R.  Co., 

Chicago,  etc.,  R.  Co.,  64  Iowa  641.  79  Iowa  266. 

So  where  no  question  of  law  of  im-  10.  Eckertr.Pickel,59lowa  545;  Van 
portance  is  involved,  the  certificate  Sickle  v.  Downs.  72  Iowa  624;  Ball  v. 
should  be  refused.  Fuller  v.  Bates,  8  Van  Riper,  74  Iowa  146:  Beach  r. 
111.  App.  32;  and  where  given  for  a  Donovan,  74  Iowa  543;  Beeler  v.  Gar- 
reason  not  defined  by  the  statute,  the  rett,  76  Iowa  231;  Lamb  v,  Ross,  84 
certificate  confers  no  jurisdiction,  La-  Iowa  578;  Pickrell  v.  Hiatt,  81  Iowa 
,mar  Ins.  Co.  v.  Gulick,  96  111.  619.  537;  Ives  v,  Hulce,  17  111.  App.  38. 

4.  Fuller  v.  Bates,  96  111.  132.  Extent  of  Jaritdiotion. — The  jurisdic* 
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to  present  the  question  fully  without  the  aid  of  the  record.*  It 
should  embrace  a  statement  of  the  specific  facts  essential  for  a  re- 
view of  the  question.*     See  article  CERTIFIED  Cases. 

3.  Appellate  Process — a.  IN  General. — As  a  general  rule  an 
appellate  proceeding  must  be  instituted  by  the  service  of  proper 
process  upon  the  appellees.'  The  statutory  notice  of  appeal, 
summons  in  error,  or  citation  of  appeal  corresponds  to  a  summons 
in  the  original  suit.* 

*.  Appeal  Taken  in  Open  Court. — Where,  as  under  the  old 
chancery  practice,  the  practice  obtains  of  taking  an  appeal  in  open 
court,  no  formal  citation  or  notice  of  appeal  is  necessary.*  Such 
an  appeal  must  be  taken  before  the  end  of  the  term  at  which  the 
decree  or  judgment  is  rendered.*    An  appeal  taken  in  open  court 

tioa  of  the  appellate  court  is  limited  confuse  questions  of  law  with  those  of 

to  questions  so  presented  in  the  cer-  fact   so  that  they  cannot  be  readily 

tificate.      Vreeland   v.    Ellsworth,    71  distinguished,   Centerville  v.    Drake, 

Iowa  347;  Thorpe  v,  Dickey,  51  Iowa  58  Iowa  564. 

676;  Chilton  V,  Chicago,  etc.,  R.  Co.,  Where  a  question  is  certified  it  is 

72    Iowa  689;    Miller   v,    Haley,    66  presumed  to  have  arisen  in  the  case. 

Iowa    260;     Beach    v,    Donovan,    74  Noble   v.  Chase,  60  Iowa  261.      But 

Iowa  543;  Ardery  v.  Chicago,  etc.,  R.  where  that  fact  is  disputed  the  court 

Co.,  65  Iowa  723.     As  the  certificate  may  regard    the   record.      S wails   v, 

must  show  jurisdictional  facts,  it  must  Cissna,  61  Iowa  693. 

show  that  the  questions  were  involved  3.  McLenon  v,  Kansas  City,  etc.,  R. 

in  the  case.     Lamb  v.  Ross,  84  Iowa  Co..  69  Iowa  320;  Cunningham  z'.  Chi- 

578.     The  questions  must  therefore  be  cago,  etc.,  R.  Co.,  67  Iowa  514. 

both  certified  and  argued  in  the  court  The  court  will  not  consider  questions 

below.     Spiedberger    v,    Thomas,  59  outside  the  record.     Miller  v.  B^ena 

Iowa  606.  Vista  County,  68  Iowa  711. 

1.    Hawkeye    Ins.    Co.     v.    Lewis,  8.  McClellan  v»  McClellan,  2  Iowa 

63  Iowa  514  ;    Meeker    v,    Chicago,  312;  Lewis  v.  Miller,  4  Greene  (Iowa) 

etc.,    R.    Co.,   64    Iowa    641 ;    White  95. 

V.   Beatty,   64    Iowa    331;    Bower  v.  4.  McClellan  v.  McClellan,  2  Iowa 

Kavanaugh,   62  Iowa   757;    Dunn  v.  312;  Lewis  v.  Miller,  4  Greene  (Iowa) 

Zoller,  61  Iowa227;  Buchanan  County  95. 

Bank  v.  Cedar  Rapids,  etc.,  R.  Co.,  6.  Brown  v.  M'Connell,  124  U.  S. 

62  Iowa  494:  Long  v.  Chicago,  etc.,  R.  491;  Hewitt  v»  Filbert,  116  U.  S.  142; 

Co.,  64  Iowa  541;  McLenon  v,  Kansas  Reily  v.  Lamar,  2  Cranch  (U.  S.)  344; 

City,  etc.,  R.  Co.,  69  Iowa  320:  Ben-  Sauer  r.  Union  Oil  Co.,  43  La.  Ann. 

sect  V,  Barker,  67  Iowa  451;  Wheaton  699;  State  v.  Strong,  32  La.  Ann.  173; 

V.    Foster,    58    Iowa    661;    Gregg  v.  Torres  v,  Falgoust,  33  La.  Ann.  560; 

White,    55   Iowa   744;    Centerville   v.  Schmitt  v,  Drouet,  42  La.  Ann.  716; 

Drake,    58    Iowa    564;    Campbell    v.  Boyd  v,  Labranche,  35  La.  Ann.  285; 

Lewis,  83  Iowa  583;  Nichols  v.  Wood,  Elma  v,  Carney,  4  Wash.  418;  McMil- 

66   Iowa   225;    Jennings  v.  Bacon,  84  Ian  v,  Mau,  i  Wash.  26:  In  re  Askin's 

Iowa   403;    Des   Moines    Ins.    Co.   v.  Estate  (D.  C),  19  Wash.  L.  Rep.  139; 

Briley,  79  Iowa  485;  Bradenberger  v.  New  York  Hospital >.  Knox,  57  Miss. 

Rigler,  68  Iowa  300;  Miller  v»  Haley,  600;   Copehart  v.   Biggs,  90   N.  Car. 

66  Iowa  260;   Dawley  v,    Houch,    53  373;  Wilson  v.  Bennett,  132  Ind.  210. 

Iowa  733;  Fitch  v,  Flynn,  58  Iowa  159;  6.    McMillan  v.   Mau,  i  Wash.    26; 

Hanna  z'.  Collins,  69  Iowa  51:  Curran  Moore   v,    Brownfield,    7  Wash.    23; 

V.  Excelsior  Coal  Co.,  63  Iowa  94.  Wheeler  v.  Peterkin,  38  La.  Ann.  663; 

It  mast  define  the  specific  question  Brown  v.  McConnell,   124  U.  S.  491; 

to    be    determined,   and    not    certify  Hewitt  v.  Filbert,  116  U.  S.  142;  Wil- 

the   whole  case,    Dunn  v,  Zoller,  61  son  v,  Bennett,  132  Ind.  210. 

Iowa  227;    Hawkeye   Ins.  Co.  v.  Er-  Or  Subsequent  Decree. — Notice  of  ap- 

landson,  84  Iowa  193;  nor  mingle  and  peal  given  in  open  court  at  a  term 
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dates  from  the  time  of  its  allowance.* 

c.  Service  Jurisdictional. — In  all  other  cases  the  issuance 

and  proper  service  of  notice  of  appeal  or  its  equivalent  on  the 
proper  adverse  parties  is  jurisdictional,*  And  unless  the  objec- 
tion is  deemed  waived  by  the  appellee,  the  appeal  will  be  dis- 
missed on  his  motion  where  proper  service  is  not  made.* 

subsequent  to  that  at  which  the  deci-  required  by  statute  or  rule  of  court. 

sion  intended  to  be  appealed  from  is  Brown  v»  McConnell,  124  U.  S.  491 ; 

rendered,  is  invalid.  McMillan  v.  Mau,  Hewitt  v.  Filbert,  116  U.  S.  142. 

I  Wash.  26;  Wheeler  v.  Peterkin,  38  8.  Idaho,  —  Anderson    w.    Knott,    1 

La.  Ann.  663.  Idaho  626;  Caldwell  v.  Ruddy,  i  Idaho 

After  expiration  of  the  term  of  the  760. 

decision,     proper    appellate    process  Louisiana, — Schmitt  v.  Rabasse(La., 

must  be  served.     Schmitt  v,  Drouet,  1890),  7  So.  Rep.  746;  Trounstine  v, 

42  La.  Ann.  716.  Ware,  39  La.  Ann.  939;   Treadwell's 

What  ii  Snftdent  Hotioe.-^Both  par-  Succession,  38  La.  Ann.  360;  Wheeler 

ties  are  constructively  in  court  during  v,  Peterkin,  38  La.  Ann.  663*  Escoubas 

the  entire  term,  and  are  affected  by  v,  Calcasieu  Sulphur  Min.  Co.,  33  La. 

law  with  notice  of  all  steps  taken  in  Ann.  484;  Torres  v,  Falgoust,  33  La. 

the  case  before    termination  of   the  Ann.  560. 

term.    Brown  v,  McConnell,  124  U.  S.  Other  States, -^VlW^y  v,  Neal,  24  Neb. 

491.  141;    Mitchell  V,   Powers,    17  Oregon 

Formal  Seqiiirammit. — ^The  only  for-  491;    Burkam  v.  McElfresh,   S8   Ind. 

mal  requirement  for  taking  such  an  223;    Mead  v,    Piatt,    17    Fed.   Rep. 

appeal  is  that  such  notice  should  be  509. 

spread  upon  the  minutes  or  entered  in  United   States. — Hewitt   v.  Filbert, 

writing  in  the  clerk's  office.     In  re  116  U.  S.  142;  The  San  Pedro,  2  Wheat. 

Askin's  Estate  (D.  C),  19  Wash.  L.  (U.  S.)  132;  Yeaton  v,  Lenox,  7  Pet. 

Rep.  139.  (U.   S.)   220;   Villabolos  v,    U.   S.,   6 

Ib  Indiana. — An  oral  notice  of  ap-  How.  (U.   S.)  90;   U.  S.   v,  Curry,  6 

peal  is  not  allowable  in  criminal  cases.  How.  (U.  S.)  106;  Castro  v.  U.  S.,  3 

The  written   notice  must  be  served.  Wall.  (U.  S.)  46;  Alviso  v,  U.  S.,  5 

Buellt/.  State,  69  Ind.  125;  McLaughlin  Wall.  (U.  S.)  824. 

V.  State,  66  Ind.  193.  9.  Florida. — Williams  <».  Hutchinson, 

1.  To  be  kept  in  force  the  appeal  26  Fla.  513;  Knight  v.  Weiskopf,  21 

should  reach  the  Supreme  Court  be-  Fla.  157;  Guarantee  Trust,  etc.,  Co. 

fore  the  end  of  the  term  to  which  it  is  v.  Buddington,  23  Fla.  514. 

made  returnable.    Radford  ?/.  Folsom,  Iowa. — Sheldon  v.  Apperle.  76  Iowa 

123  U.  S.  725;  Grigsby  v.  Purcell,  99  238;  Fitzgerald  v.  Kelso,  71  Iowa  731; 

U.  S.  50.  State  V.   Rogers,   71    Iowa  753;    Mc- 

Whers  Statutory  HotiM    Saqnirad. —  Manus  v.  Swift,  76  Iowa  576;  State  v. 

Where  a  statutory  notice  of  appeal  is  Clossner  (Iowa,  1892),  51  N.  W.  Rep. 

required  to  be  served  and  filed,  an  oral  16;   McClellan  v,  McClellan,   2   Iowa 

notice  of  appeal  is  insufficient,  unless  312;  Lewis  v.  Miller,  4  Greene  (Iowa) 

the  statutes    provide   for    the   alter-  95;  Phillips  v.  Follet.  69  Iowa  39. 

native.  Hunter  v.  Territory  (Arizona,  Kansas. — State  v.  King,  i  Kan.  466; 

1894),  36  Pac.  Rep.  175.  Carr  v.  State,   i    Kan.  331;   State  r. 

Citation.  —  So  an  oral  notice  of  a  Ashmore,  19  Kan.  544. 

writ  of  error  is  not  a  valid  substitute  Montana,  —  Barkley    v,     Logan,    s 

for  the  citation  required  by  statute.  Mont.  296;  Sperling  x'.  Calfee,  7  Mont. 

U.  S.  V.  Phillips,  121  U.  S.  254;  Cor-  514;   Territory  v,  Fallis,  2  Mont.  236; 

nell  V.  Latta,  i  Mont.  714.  Territory  v,  Hanna,  5  Mont.  246;  Ter- 

Effaot  of  Appoal  Taken  In  Open  Court,  ritory  v,  Harris,  7  Mont.  429. 

-^An  appeal  taken  in  open  court  in-  New   York. — People  v,  Eldridge,    7 

vests  the  appellate  court  with  juris-  How.   Pr.  (N.   Y.  Supreme  Ct.)  108; 

diction  of  the  subject-matter  and  with  Tripp  v,  De  Bow,  5  How.  Pr.  (N.  Y. 

power  to  make  all  orders  consistent  Supreme  Ct.)  114. 

with  proper  practice,   provided   such  North    Carolina,  —  Applewhite    ». 

appeal  be  docketed  within  the  period  Fort,  85  N.  Car.  598;  State  v,  John- 
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d.  Citation — (i)  Definition  and  Formal  Requisites, — A  cita- 
tion on  appeal  is  an  official  summons  required  in  many  jurisdic- 
tions citing  appellees  to  come  in  and  be  heard.* 

Of  What  Court, — The  citation,  whether  issued  by  the  clerk  of  the 
trial  court  from  which  an  appeal  is  taken  or  of  the  appellate  court, 
is  the  process  of  the  court  to  which  an  appeal  is  taken.* 

By  Whom  Borved. — And  it  must  be  served  by  a  sheriflf  authorized  to 
serve  process  of  the  appellate  court  *  or  by  his  duly  authorized 
deputy,  or  no  legal  service  is  made.* 

By  Whom  Bigned. — Where  the  appeal  must  be  granted  by  the  trial 
court  on  the  application  of  the  party  against  whom  judgment  was 
rendered,  the  citation  should  be  signed  by  a  judge  in  court  unless 
statutes  provide  otherwise.*     In  ordinary  cases  the  signature  by 

son,  109  N.  Car.  853;  Allen  v,  Strkk-  peal,  failure  to  apply  for  it  does  not 

land,  100  N.  Car.  225.  affect     the    validity    of    the    appeal. 

Other  States, — Gaudette  v.  Glissan,  Cooper  v.  Maclin,  25  Ala.  299. 

II   Nev.    184;    Scoggin    v.    Hall,    12  United  States  Courts.  —  Under  Rev. 

Oregon  372;  Abney  v.  Cole,  30  S.  Car.  Stat.  U.  S.  §  999,  a  citation  may  be 

607;    Blinn  t/.  Crosby,  2  Wash.   Ter.  signed  by  a  judge  of  the  circuit  or  ter- 

109;  In  re  Gold  St. ,  2  Dakota  39;  Day-  ritorial  court  from  which  an  appeal  is 

ton  V,  Lash,  94  U.  S.  112.  taken,  or  by  a  justice  of  the  Supreme 

See     Waiver  of  Defects   in  Notice^  Court  of  the  United  States.    Brown  v. 

infra.  McConnell,  124  U.  S.  491. 

On  Seeond  Appeal. — After  dismissal  By  Whom  Tested. — It  should  be  tested 

of  an  appeal  without  prejudice  to  the  in  the  name  of  the  chief  justice  of  the 

taking  of  a  new  appeal,  the  old  appel-  appellate  court.     Knight  v.  Weiskopf, 

late  process  loses  its  vitality  and  a  new  21  Fla.    157;  Weiskopf  v.    Dibble,  18 

notice  of  appeal  must  be  served.     Ter-  Fla.  24;  Coleman  z/.  Tid  well,  5  How. 

ritory  v.  Harris,  7  Mont.  429.  (Miss.)  12. 

Day  of  Servioe. — When  Sunday  is  the  In   Name  of  Trial  Judge. — When 

last  day  to  serve  the  notice  of  appeal,  tested  in  the  name  of  the  trial  judge  it 

it  may  be  served  on  Monday.     Car-  is  bad.  Coleman  v.  Tid  well,   5  How. 

others  V.  Wheeler,  i  Oregon  196.  (Miss.)  12. 

When  tommons  in  Error  Vimeoeesftry.  8.  Knight  v.  Weiskopf,  21  Fla.  157; 
— In  courts  of  justices  of  the  peace  no  Guarantee  Trust,  etc.,  Co.  v.  Budding- 
summons  or  notice  of  appeal  is  re-  ton,  23  Fla.  514:  Williams  v.  Hutchin- 
quired  when  the  appeal  is  perfected  son,  16  Fla.  513. 

by  statute  on  filing  of  the  bond  re-  4.   Joost    v.    Elliott,    20    Fla.    924; 

quired   in  the   office  of    the    justice.  Knight    v.    Weiskopf,    21    Fla.    157; 

Boyd  V.  Koches,  31  111.  295;  Allen  v.  Guarantee   Trust,   etc.,    Co.   v.   Bud- 

Monmouth,  37  111.  372;  Fix  v.  Quinn,  dington,  23  Fla.  514;  Tischler  i^.  Wall, 

75  111.  232;  Reiman  v.  Ater,  88  111.  299;  20  Fla.  924;    Missina  v.    Cavazos,   6 

Lawler  v.  Gordon,  91  III.  602.  Wall.  (U.  S.)  355. 

1.   Guarantee    Trust,   etc.,    Co.    v.  Unaathorixed  Citation  Void. — A  paper 

Buddington,  23  Fla.  514.  purporting  to  be  a  citatibn  tested  in 

In  Florida  it  is  held  that  a  citation  or  the  name  of  the  clerk  of  a  circuit  court, 

scire  facias  ad  audiendum  errores  ihoviXd  and  not  served  by  an  officer  legally 

be  directed  to  the  sheriff  of  the  appel-  authorized,  is  void  as  a  legal  notice  of 

late  court,  not  to  the  appellee.     Sam-  appeal.     Joost  v.  Elliott,  20  Fla.  924. 

mis  V.  Wightman,  25  Fla.  547.  When  Original  Lost.— If  the  original 

8.  Knight  v.  Weiskopf,  21  Fla.  157;  citation   with   the  official  return  has 

Guarantee  Trust,   etc.,   Co.   v.   Bud-  been  lost,  an  alias  citation  may  issue 

dington,  2^  Fla.  514;  Tischler  v.  Wall,  if  the  appellant  has  not  been  guilty  of 

20  Fla.  924,  Williams  v.  State,  20  Fla.  unreasonable  delay  in  applying  there- 

391;   Weiskopf  V.  Dibble,  18  Fla.  24;  for.    Newell  v.  Briggs,  3  How.  (Miss.) 

Williams  v.  Hutchinson,  26  Fla.  513.  45. 

not  Vooemry. — When  the  cita-  6.  Brown  v.  McConnell,   124  U.  S. 


ttoo  is  not  necessary  to  perfect  an  ap-    489;  Castro  v.  U.  S.,  3  Wall.  (U.  S.)  46. 
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the  proper  justice  or  judge  out  of  court  is  sufficient.* 

Fona  of  Citation. — A  citation  in  the  form  of  a  notice  addressed  to 

the  appellees  is  sufficient.* 

After  Berriee. — The  sheriff  must  return  it  to  the  officer  who  issued 

it,  and  a  copy  of  the  citation  must  be  embodied  in  the  transcript 

on  appeal  or  the  original  returned  to  the  appellate  court.* 

(2)  Return, — A  citation  must  be  made  returnable  at  the  same 
term  at  which  tl\e  appeal  or  writ  of  error  is  returnable.*  Where 
actually  issued  but  not  served  before  the  first  day  of  the  term  to 
which  it  is  returnable,  leave  may  be  granted  to  make  service 
during  that  term.*  Unless  issued  and  served  before  the  end  of 
the  return  term,  the  appellate  court  loses  jurisdiction  of  the  ap- 
peal.* 

(3)  On  Appeal  Taken  in  Open  Court. — Where  the  appeal  is  al- 
lowed in  open  court  at  the  term,  and  the  appeal  bond  is  not 
accepted  until  after  the  term,  issuance  and  service  of  a  citation 
will  be  necessary.^ 

Failure  to  FurniBh  Security. — But  such  a  citation  is  not  jurisdictional.® 
The  appeal  taken  in  open  court  confers  jurisdiction  on  the  appel- 
late tribunal.*  The  issuance  of  the  citation  after  the  acceptance 
of  the  appeal  bond  is  to  show  that  the  appeal  is  not  abandoned 
by  failure  to  furnish  security  before  adjournment  of  the  term  at 
which  the  appeal  was  taken.** 

1.  Brown  v,  McConnell,  124  U.  S.     ure  of  the  clerk  to  issue  it  or  of   the 
489.  sheriff   to  serve   it    will    not    be    at- 

2.  Harris  v,  Harris,  41  Ala.  366.  tributed  to  the  fault  of  the  appellant. 
To  Whom  Direeted. — A    citation    or    without  proof  of  some  act  or  omis- 

scire  facias  adaudiendum  errores  should  sion    on    his    part   which    prevented 

be   properly  directed   to   the   sheriff,  the  performance  by  these  officers   of 

Sammis  v.  Wightman,  25  Fla.  547.  their  respective  duties.     In  such  cases 

3.  Harris  z:  Harris,  41  Ala.  366.  the    appeal    will    not    be    dismissed; 

4.  Hewitt  V.  Filbert,  116  U.  S.   142.  time  wiU  be  granted  to  have  the  ap- 
6.  Hewitt  v.  Filbert,  116  U.  S.  142;  pellee  cited.     Ulman  v.  Briggs,  32  La. 

Dayton  v.  Lash,  94  U.  S.  H2,  overrul-  Ann.  657;    Borde  v,  Erskine,  29  La. 

xn^  Bacon  v.  Hart,  i  Black  (U.  S.)  38.  Ann.  822;  Hearing  v.  Mound  City  L. 

In  Florida  the  contrary  is  held,  and  Ins.  Co.,  29  La.  Ann.  832;  Murphy  v. 

the  appeal  dismissed  for  lack  of  juris-  Factors',  etc.,  Ins.  Co.,  33  La.   Ann. 

diction.     Guarantee  Trust,  etc.,  Co.  v,  454;  Philips  «/.  Creditors,  37  La.  Ann. 

Buddington,  23  Fla.  514;    Williams  v,  701. 

Hutchinson,  26  Fla.   513;    Knight   v.  6.  Hewitt  v.  Filbert,  1 16  U.  S.  142; 

Weiskopf,  21  Fla.  157.  Dayton  v.  Lash,  94  U.  S.   112;   Villa- 

Loniiiana. — In  Louisiana   it   is  held  bolos  v.  U.   S.,   6   How.   (U.    S.)  81; 

ithal  the  law  which  limits  the  right  of  Chicago,  etc.,  R.  Co.  v.  Blair,.  100  U. 

appeal  to  one  year  after  the  date  of  S.  661. 

the    judgment  does   not   require    the  7.  Sage  v.  Iowa  Cent.  R.  Co.,  96  U. 

appellee  to  be  cited  within  the  year.  S.  712;  Hewitt  v.  Filbert,  ii6U.  S.  142; 

The  appeal  must  be  demanded  and  the  Richardson  v.  Green,  130  U.  S.   104; 

bond  given  and  filed  before,  but  the  Brown  v,  McConnell,  124  U.  S.  489. 

appellee  may  be  cited  after  the  expira-  8.  Hewitt  v.  Filbert,  116  U.  S.  142; 

tion  of  the   year.     Boutte  v.  Boutte,  Dodge    v.    Knowles,    114   U.    S.   430; 

30  La.  Ann.  181;  Barremore  v.  Brad-  Richardson  v.  Green,  130  U.  S.  104. 

iord,    10    La.    Ann.    150;     Ulman    v,  9.  Grigsby  v,  Purcell,  99  U.  S.  505; 

Briggs,  32  La.  Ann.  656.  Hewitt    v.    Filbert,    116    U.    S.     14a; 

When  the  appellant  prays  for  cita-  Brown  v,  McConnell,  124  U.  S.  491. 

tion  in  his  petition  for  appeal,  the  fail-  10.  Dodge  v.  Knowles,  114  U.  S.  430; 
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e.  Statutory  Notice  of  Appeal— (i)  Strict  Cofnpliance  with 

Statute, — As  the  mode  of  taking  an  appeal  required  by  statute  is 
mandatory  and  must  be  strictly  coniplied  with,  the  notice  of  ap- 
peal must  be  framed,  issued,  and  served  as  the  statute  requires,  or 
no  legal  appeal  is  perfected.^  No  other  method  of  notice  is  a 
legal  substitute  ;  actual  knowledge  of  the  appellee  that  an  appeal 
has  been  taken  will  not  dispense  with  the  statutory  requirement.* 
(2)  General  Requisites — In  Writing. — Proper  practice  requires  that 
a  notice  of  appeal  should  be  in  writing.' 


Hewitt  V,  Filbert,  116  U.  S.  142;  Rich- 
ardsoa  v.  Green,  130  U.  S.  104. 

Further  Boqniromonta. — For  further 
requirements  of  citation,  sufficiency, 
etc.,  sec  Statutory  Notice  of  Appeal^ 
infra, 

1.  Colorado. — Hiel  v.  Simmonds,  17 
Colo.  47;  Callahan  v,  Jennings,  16 
Colo.  471. 

Missouri. — Fuller  v.  McClure,  25 
Mo.  App.  418;  Jordan  v.  Bowman,  28 
Mo.  App.  608;  Horton  v.  Kansas  City, 
etc.,  R.  Co.,  26  Mo.  App.  349. 

Montana. — Territory  v.  Hanna,  5 
Mont.  247;  Counright  v.  Berkins,  2 
Mont.  404. 

AVw  York. — People  v.  Eldridge,  7 
How.  Pr.  (N.  Y.)  108;  Tripp  v.  DeBow, 
5  How.  Pr.  (N.  Y.  Supreme  Ct.)  114; 
Morris  v.  Morange,  26  How.  Pr.  (N. 
Y.  Supreme  Ct.)  247;  Sails  v.  Butler, 
27  How.  Pr.  (N.  Y.  Supreme  Ct.)  133. 

(?>iiV.— Bradford  v.  Watts.  Wright 
(Ohio)  495;  Moore  V.  Brown,  10  Ohio 
197;  Humphrey  v.  Berchtold,  i  Clev. 
Rep.  (Ohio)  89. 

Other  States. — Wade  v.  Newbern,  72 
N.  Car.  498:  State  v.  Johnson,  109  N. 
Car.  853:  Allen  v.  Strickland,  100  N. 
Car.  225;  In  re  Gold  St.,  2  Dakota 
3q;  Pontier  v.  Jeflfares,  25  Fla.  844: 
Abney  v.  Cole.  30  S.  Car.  607;  Ren- 
neker  v.  Warren,  20  S.  Car.  582;  Whip- 
ley  V.  Mills,  9  Cal.  641. 

United  States. — Kelsey  v.  Forsyth, 
21  How.  (U.  S.)  85:  Mordecai  v.  Lind- 
say, 19  How.  (U.  S.)  199;  Sampson  v. 
Welsh,  24  How.  (U.  S.)  207. 

Olileial  Failure  to  Serve. — Where  a 
process  must  be  served  by  an  officer, 
it  may  be  valid,  if  issued  within  the 
statutory  time,  where  the  failure  is 
due  to  the  neglect  of  the  officer  and  not 
of  the  appellant.  Anderson  v.  Meeker 
County,  46  Minn.  237.  See  Time  for 
Taking  an  Appeal^  infra. 

Time. — Consequently  if  the  notice 
is  not  given  within  the  statutory  time 
for  taking  the  appeal,  no  jurisdiction 


is  acquired.     Renneker  v.  Warren,  20 
S.  Car.  582. 

Entry  of  Kotiee. — ^Where,  therefore, 
the  statute  requires  entry  of  notice  of 
appeal  upon  records  of  the  trial  court, 
an  appeal  taken  in  open  court  is  not 
sufficient  without  such  entry.  Brad- 
ford V.  Watts,  Wright  (Ohio)  495. 

The  memorandum  of  the  judge  upon 
his  calendar  is  not  an  "  entry  upon  the 
records."  Humphrey  v.  Berchtold,  z 
Clev.  Rep.  (Ohio)  89. 

Btipalation  f6r  New  Trial.^So  where 
the  statute  requires  that  a  notice  of 
appeal  shall  contain  a  stipulation  for 
a  new  trial,  its  omission  defeats  juris- 
diction of  the  appellate  court.  Cas- 
ton  V.  Brooks,  14  S.  Car.  T04. 

When  Void.— Where  statutes  require 
notice  of  appeal  to  be  given,  after  the 
appeal  is  taken,  by  filing  and  service 
of  an  appeal  bond,  a  notice  served 
prior  thereto  is  void.  Heil  v.  Sim- 
monds, 17  Colo.  47. 

2.  Jordan  v.  Bowman,  28  Mo.  App. 
608;  McGinnis,  etc..  Hardware  Co.  v. 
Taylor,  22  Mo.  App.  513;  Fuller  v, 
McClure,  25  Mo.  App.  418.  See 
Waiver  of  Notice  in  Appeal,  infra. 

By  Rule  of  Court.— In  Michigan  it 
was  held  in  an  early  case  that  where 
a  notice  of  appeal  was  provided  for 
only  by  rule  of  court,  failure  to  serve 
such  notice  was  not  ground  for  dis- 
missing the  appeal,  as  the  court  could 
not  deprive  itself  of  jurisdiction  by  a 
rule  of  court.  Shoolc  v.  Proctor,  26 
Mich.  283. 

Appellant  *•  Aggrieved."— A  notice  of 
appeal  need  not  show  that  the  appel- 
lant has  been  "aggrieved"  or  "in- 
jured," or  "  prejudiced,"  so  as  to  bring 
him  under  statutes  allowing  appeals 
in  such  cases.  Anderson  v.  Meeker 
County,  46  Minn.  237. 

8.  Morris  v.  Brewster,  60  Wis.  229; 
Charleston  First  Nat.  Bank  v.  Gary^ 
14  S.  Car.  571;  Abney  v.  Cole,  30  S. 
Car.  607;  Staring  v.  Jones,   13  How. 
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T9  Whom  Addronod. — It  should  be  addressed  to  the  adverse  party 
or  his  attorney  of  record  in  the  trial  court.* 

W^t  it  ittiift  BpooUy. — It  should  specify  with  clearness  the  title  of 
the  action  ;  the  names  of  the  parties ;  the  cause  in  which  and 
court  from  which  the  appeal  is  taken  ;  the  judgment  or  other  pro- 
ceeding appealed  from,  and  inform  the  appellee  that  the  appel- 
lant appeals  therefrom.' 

(3)  Signature — By  Whon  Sigaod. — The  attorney  of  record  for  the 
appellant  in  the  trial  court  may  sign  the  statutory  notice  of 
appeal ;  *  and,  unless  statutes  require  a  particular  signature,  the 
appellant  himself,^  or  any  duly  authorized  agent  in  his  behalf, 

Pr.  (N.  Y.  Supreme  Ct.)  423;  Fry  v.  upon    the    attorney    until    after    the 

Bennett,  7  Abb.  Pr.  (N.  Y.  Super.  Ct.)  transcript  is  filed  substantially  com- 

352;    Tiffin  V.  Millington,  3  Mo.  418;  plies  with  the  statute  if  served  within 

Cornell  v.  Latta,  i  Mont.  714.  the  statutory  period.     Beggs  v.  State, 

When  not  in  Writing. — Where  the  122  Ind.  54. 
statute  directs  a  written  notice  to  be  Sciro  Fftoiao  ad  Andiendnm. — A  scire 
served,  an  oral  appeal  not  taken  in  facias  ad  audiendum  errores  must  con- 
open  court  at  the  time  judgment  was  form  to  the  writ  of  error  in  names  of 
rendered  is  void.  But  where  the  parties,  but  variance  therefrom  is  a 
statute  does  not  prescribe  a  written  matter  susceptible  of  amendment.  U. 
notice,  an  oral  notice  will  be  good  if  S.  Mut.  Accident  Assoc,  v.  Weller,  30 
given  within  the  statutory  period  and  Fla.  210;  Gilmer  r.  Bird.  15  Fla.  410; 
Sufficiently  proved.  Charleston  First  Loring  v.  Wittich.  16  Fla.  323;  Weis- 
Nat.  Bank  v,  Gary,  14  S.  Car.  571.  kopf  v.  Dibble,  18  Fla.  22;  Johnson  r. 

Hotiee  <^  Suing  Out  Writ  of  Error. —  Polk  County,  24  Fla.  28;  Sammis  v. 
In  Missouri,  where  a  notice  of  suing  Wightman,  25  Fla.  547. 
out  a  writ  of  error  has  not  been  served  Summons  in  Error. — Where  the  orig- 
on  the  adverse  party  or  his  attorney  inal  scire  facias  ad  audiendum  errores 
-of  record  within  the  twenty  days  re-  is  not  served,  a  second  order  of  court 
'quired  by  Rev.  Stat.  Mo.  1889,  g  is  not  required  for  the  issuance  of  a 
-2290,  the  fact  that  the  appellee  has  new  one.  U.  S.  Mut.  Accident  Assoc, 
taken  an  appeal  in  the  same  cause  in  v.  Weller,  30  Fla.  210. 
regard  to  the  validity  of  the  bill  of  Applioation  for  Appeal.— Under  the 
exceptions  cannot  supply  the  lack  of  statute  authorizing  any  executor,  ad- 
notice  in  writing  of  the  issuance  of  ministrator,  or  creditor  of  an  estate  to 
the  writ  of  error.  Davenport  v.  Han-  appeal  from  the  allowance  or  disallow- 
nibal,  no  Mo,  574.  ance  in  the  Probate  Court  of  claims 

1.  Neppach  v,  Jordan.  13  Oregon  against  the  estate,  a  notice  of  appeal 
247;  Bruner  v.  Wade,  84  Iowa  698.  served  and  filed  is  effectual  as  an  "  ap- 

2.  Morris  v,  Brewster,  60  Wis.  229;  plication  "  for  an  appeal.  Lake  v, 
Stevens  v.  Wheeler,  43  Wis.  91 ;  Chris-  Albert,  37  Minn.  453. 

tian  V,  Evans,  5  Oregon  253;  Oliver  8.  Searles  «/.  Lux,  86  Iowa  6t;  Mor- 
r.  Harvey,  5  Oregon  360;  Neppach  v,  ris  v.  Brewster,  60  Wis.  229;  Totton 
Jordan,  13  Oregon  247;  Lewis  v.  v.  Sonoma  County  Ct.,  72  Cal.  37; 
Lewis,  4  Oregon  209;  Weiss  z/.  Jack-  Prescott  r.  Salthouse,  53  Cal.  221; 
son  County,  8  Oregon  529;  Ansonia  Whittles.  Penner,  55  Cal.  395;  Beards- 
Brass,  etc.,  Co.  V,  Conner,  98  N.  Y.  ley  v.  Frame,  73  Cal.  634;  Cella  v. 
574;  Klotz  V,  Macready,  35  La.  Ann.  Schnairs,  42  Mo.  App.  316;  Seaman 
596;  Scarles  v.  Lux,  86  Iowa  61;  v.  McReynolds,  40  N.  Y.  Super.  Ct. 
Schultz  V.  Brown,  47  Minn.  255.  545- 

Xlmo. — Where  a  criminal  appeal  is  4.  Searles?'.  Lux,  86Iowa6i:  Totton 

tordinarily  taken  in  a  criminal  case  by  v,   Sonoma  County  Ct.,   72  Cal.  37; 

serving  notice  on  the  prosecuting  at-  Cella  r.  Schnairs,  42  Mo.  App.  316. 

tomey  that  the  appellant  appeals,  and  Attorney  may  Oive  Kotioo  of  Appeal. — 

by  filing  a  transcript  in   the  clerk's  It  is  generally  held  that  an  attorney 

office  within   ninety  days  after  such  of  record  who  has  authority  to  receive 

appeal  or  notice,  a  notice  not  served  and  accept  notice  of  appeal  may  giv« 
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may  so  sign.* 

By  Attorney  not  of  Sooord. — An  appeal  from  a  judgment  is  not  such 
a  new  proceeding  as  to  authorize  the  appearance  of  a  new  attor« 
ney  without  formal  substitution.*  A  notice  of  appeal  therefore 
signed  by  an  attorney  not  of  record  in  the  original  action  and  not 
formally  substituted  is  void.* 

At  Common  Law. — It  was  held  that  the  attorney  of  record  for  a  party 
in  the  original  proceeding  had  power,  until  change  was  made  and 
notice  given,  to  sue  out  a  writ  of  error  for  his  client  on  an  errone- 
ous judgment,^  and  that  failure  to  do  so  was  a  breach  of  duty. 

Wharo  Seproientod  by  More  than  Otae  Attorney. — Where  a  party  is  repre* 
sented  by  more  than  one  attorney,  either  may  sign  a  notice  of 
appeal.* 

Where  Signature  not  Required.— Where  Statutes  do  not  expressly 
require  a  signature,  it  is  nevertheless  an  implied  requisite.*  But 
an  unsigned  notice  of  appeal,  under  such  statutes,  will  be  good 
if  the  record  on  appeal  shows  that  the  notice  was  served  by  the 
appellant  or  his  duly  authorized  agent :  ^  otherwise  not.* 

such  notice  in  behalf  of  the  appellant  Y.)  417;  Tripp  v,  De  Bow,  5  How.  Pr. 

so  as  to  bind  him,  without  express  au-  (N.  Y.  Supreme  Ct.)  I14;  Lusk  v,  Hast- 

thority.     Tripp  v.  De  Bow,  5  How.  ings,  i  Hill  (N.  Y.)  663.     See   article 

Pr.  (N.  Y.  Supreme  Ct.)  114;  Lusk  v.  Substitution  of  Attorneys. 

Hastings,   i    Hill    (N.   Y.)  662;    Mc-  3.  Pensa  v.  Pensa,  3  Misc.  Rep.  (N. 

Donald   v.    McConkey,   54  Cai.    143;  Y.)  417;  Shuler  v.  Maxwell,  38  Hun 

Hobbs  V.  Dull,  43  Cal.  485 ;  Poppleton  (N.  Y.)  240,  loi  N.  Y.  657;  Millers. 

tr.  Nelson»  12  Oregon  349.  Shall,  67  Barb.  (N.  Y.)  446;  Thierry 

In  Poppleton  v.  Nelson,  12  Oregon  v^  Crawford,  33  Hun  (N.  Y.)  366. 

349,  it  was  said:  *'If  the  attorney  of  Rule  not  IxiTariahle.-^But  the  rule  is 

record    may  be  served  with  a  notice  not  invariable.     It  has  been  held  that 

of  appeal,  his  authority  to  give  one  a  party  may  authorize  an  attorney  not 

should  not  be  denied.  Both  are  based  of   record  both  to  give  and  to  sign 

on  the  proposition  that  he  represented  such  notice  of  appeal  without  formal 

his  client  in  the  proceeding  to  appeal.'*  substitution.  McDonald  v.  McConkey, 

Gm/ra.— -This    case    was    in    effect  54  Cal.  143. 

overruled  by   Shirley    v,    Bruch,    16  4.  Groftvenor  v.  Danforth,  16  Masft* 

Oregon  r,  which  holds  that  an  appeal  74;  Dearborn  v.  Dearborn,  15  Mass. 

or  writ  of  error  is  the  beginning  of  a  316. 

new  suit,  and  that  no  authority  can  be  5.  Cockrill    v.   Hall,    76  Cal.    192; 

implied  in  the  employment  of  the  at-  Comstock  v.  Cole,  28  Neb.  470.     See 

torney  of  record  to  carry  the  old  suit  infra.  On  IVhom  Servid, 

to  judgment  in  order  to  commence  the  6.  Eaton  v,  Manitowoc  County,  4a 

new  suit  by  appeal.  Wis.    317;    Evangelical    Luthern    St. 

1.  Cella  V,  Schnairs,  42  Mo.  App.  Peter's  Gemeinde  v,  Koehler,  59  Wis. 

316;    Totton  V.   Sonoma   County  Ct.,  651;  Burrows  v.  Norton,  2   Hun  (N. 

72  Cal.  37;   Searles  v.  Lux,  86  Iowa  Y.)  550. 

61.  7.  Evangelical  Luthern  St.   Peter's 

Sdyulatios  hy  ▲ttomey. — An  attorney  Gemeinde    v.   Koehler,  59  Wis.   651; 

who  appears  generally  in  an  action  for  Teegarden  9.  Caledonia,  50  Wis.  392; 

all  the  defendants,  without  objection,  Eaton  v*  Manitowoc  County,  42  Wis. 

has  authority  to  enter  into  a  binding  317. 

stipulation  that  a  notice  of  appeal  may  8.  Evangelical  Luthern  St.  Peter's 

be  given   and  a  statement  of    facts  Gemeinde  v,  Koehler,  59  Wis.  651. 

settled  after  the  expiration  of  the  time  Aflldavit  of  Appeal. ---Where  statutes 

limited  by  law.     Haas  v.  Gaddis,  t  require  an  affidavit  of  appeal  to  be 

Wash.  89.  served  together  with  notice,  they  must 

%,  Pensa  v,  Pensa,  3  Misc.  Rep.  (N.  be  strictly  complied  with  to  confer  ju- 
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formal  ReqvliitM  to  APPEALS,  Traaifer  of  Canio. 

(4)  Construction  of  Notice. — The  sufficiency  of  the  notice  of  ap- 
peal should  appear  to  the  court  upon  its  face,^  and  unless  the 
court  can  identify  the  material  facts  requisite  for  a  vah'd  notice 
from  the  notice  itself,  the  question  whether  it  was  sufficient  to 
give  the  appellee  actual  knowledge  will  not  be  considered.* 

SetMiiAble  Intandment. — But  it  is  sufficient  if  the  facts  appear  by  a 
reasonable  intendment.' 

Form. — ^A  notice  of  appeal  need  not  be  phrased  in  precise  lan- 
guage or  technical  form.* 

ConitruotioB  Liberal. — A  notice  of  appeal  will  be  construed  with 
liberality,*  and  irregularities  or  surplusage  in  the  body  of  the  no- 
tice will  not  vitiate  it  if  the  defects  do  not  conflict  with  some  ex- 
press provision  of  the  statute,  or  render  a  material  fact  ambigu* 
ous  or  uncertain.* 

risdiction.     Evangelical   Luthern   St.  peal  states  it  as  an  appeal  from  an  or- 

Peter's  Gemeinde  v,  Koehler,  59  Wis.  der  overruling  and  denying  plaintiff's 

651;    Ketchum   v.    Freeman.    24  Wis.  motion  for  granting  a  rehearing — held^ 

296;  Lederer  v,  Chicago,  etc.,  R.  Co.,  that  '*  rehearing"  was  a  good  substi' 

38  Wis.  244;    Morris  v.  Brewster,  60  tute  for  '*new  trial,"  and  the  appeal 

Wis.  229.  would   operate  as  such.     Kimple   v. 

They  may  be  used  together  to  sup-  Conway,  69  Cal.  71. 
ply  deficiencies  in  the  notice.     Bremer        6.  Geyer  v,  Douglass,  85  Iowa  93; 

V.  Koenig,  5  Wis.  156.  Searles  v.  Lux,  86  Iowa  61:  Friemark 

Presumption. — It   will    not    be    pre-  v.  Rosenkrans,  81  Wis.  359.  McCon- 

sumed  that  the  unsigned  notice  of  ap-  nell  v.  Kaufman,  4  Wash.  229;  Ream 

peal  was  served  by  the  appellant  or  v,  Howard,  19  Oregon  491. 
his  properly  authorized  agent  if  the        A    notice  naming  the  appellant  as 

record  does  not  show  it.     Evangelical  "A.  H.  Starks"  is  sufficient  without 

Luthern     St.     Peter's     Gemeinde    v,  giving  his  full  name.     Starks  v,  Staf- 

Koehler,  59  Wis.  651.  ford,  14  Oregon  317. 

Unsigned    AiBda^t.  —  But     an    un-        When  Aooepted  by  Appellee. — Failure 

signed   affidavit   is  fatally  defective,  to  add  the  official  titles  of  appellees  as 

Kidder  v.  Fay.  60  Wis.  218;  Royston's  given  in  the  judgment  appealed  from 

Appeal,  53  Wis.  612.  is  not  a  fatal  error  where  service  is 

1.  Neppach  v.  Jordan,  13  Oregon  accepted  by  appellee.  Klotz  v.  Mac- 
247;  Ream  v,  Howard,  19  Oregon  491.  ready,  35  La.  Ann.  596. 

2.  Neppach  v.  Jordan,  13  Oregon  Irregnlarity  in  Names  of  Parties. — 
247.  Where   a  notice  of  appeal  described 

3.  Neppach  v,  Jordan,  13  Oregon  the  case  with  such  particularity  that 
247;  Lancaster  v.  McDonald,  14  Ore-  the  judgment  meant  could  not  be  mis- 
gon  267;  Pettingill  v,  Donnelly,  27  taken,  the  description  of  the  parties  as 
Minn.  332.  '*  Palmer  "  and  *'  Rambauer  "  instead 

4.  Starks  z'.  Stafford,  14 Oregon 317;  of  "Patner"and  **Rombauer"  was 
Morrison  v.  McAtee,  23  Oregon  530;  held  an  immaterial  error  where  the 
Pfeffer  v,  Buffalo  R.  Co.  (Buffalo  proper  parties  had  been  ser\'ed.  Pat- 
Super.  Ct.),  24  N.  Y.  Supp.  490;  Mat-  ner  v.  Rombauer,  41  Kan.  295. 

ter  of  Stewart's  Will,  135  N.  Y.  413;  Mistake  in  Title.— A  mistake  in  the 

Searles  v.  Lux,  86  Iowa  61 ;  Geyer  v,  title  of  the  notice  of  appeal  is  an  im- 

Douglass,  85  Iowa  93;  Harris  v.  Har-  material  error  if  it  be  otherwise  suf- 

ris,  41  Ala.  366;  Nevada  Cent.  R.  Co.  ficient.      Herrlich    v,    McDonald,    72 

V.  Lander  County,  21  Nev.  409;  State  Cal.  579. 

V.  Ruff  (Ind.  App.,  1893),  33  N.  E.  Rep.  6.  Williams  v,  Dennison,  86 Cal.  430; 

124;   Marshall  v,  Harney    Peak    Tin  Geyer  v.  Douglass,  85  Iowa  93;  Searles 

Min.,  etc.,  Co.  (S.  Dak.,  1893),  54  N.  v.  Lux,  86  Iowa  61;  Pfeffer  v.  Buffalo 

W.  Rep.  272;  State  V.  Hunter,  4  Wash.  R.  Co.  (Buffalo  Super.  Ct.),  24  N.  Y. 

637.  Supp.  490;  Hymes  v.  Van  Cleef  (Su- 

Vew  Trial. — ^Where  a  notice  of  ap-  preme  Ct.),  15  N.  Y.  Supp.  343;  Van 
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(5)  Description  of  Judgment. — A  proper  description  in  the  notice 
of  appeal  of  the  judgment  appealed  from  should  state  the  date 
of  its  rendition  and  entry,  the  court,  cause,  and  parties  thereto.* 
But  it  is  sufficient  if  the  judgment  is  so  set  forth  that  it  can  be 
identified  by  the  appellee  without  ambiguity  or  mistake.* 

Ingen  v.  Snyder,  24  Hun  (N.  Y.)  83;  gon  287;   State  v,  McKinnon,  8  Ore- 

Friemark  v.  Rosenkrans,  8t  Wis.  359;  gon  490.     See  article  Assignment  of 

Ream  v,  Howard,  19  Oregon  491.  Errors. 

¥iita¥o  in  Stating  Goats.— A  mistake  For  What  PnrpoioEffeetive. — But  such 

in  stating  amount  of  costs  in  the  judg*  a  notice  is  effective  to  enable  the  court 

ment  appealed  from  does  not  invali-  to  examine  the  record  to  see  whether 

date  a  notice  of  appeal.     Friemark  v,  it  has  any  jurisdiction,  and  if  not,  to 

Rosenkrans,  81  Wis.  359.  dismiss  the  case.     Woodruff  v,  Doug* 

Term. — A  failure  to  state  the  term  las  County,  17  Oregon  314. 

to  which  the  appeal  is  taken  does  not  1.  Christian    v.    Evans,    5    Oregon 

invalidate  the  notice  where  the  statute  253;  Oliver  v.  Harvey,  5  Oregon  360. 

prescribes  the  term.     Geyer  v.  Doug-  2.  California, — Plateau   v.    Lubeck, 

lass,  85  Iowa  93.  24  Cal.  364;  Genella  v,  Relyea,  32  Cal. 

Court. — Nor  a  failure  to   state   the  159;    Gates   v.   Walker,    35   Cal.    289; 

court  to  which  appeal  is  made  where  Weyl  v,  Sonoma  Valley  R.  Co.,  69 Cal. 

there  can  be  only  one.     McConnell  v.  202;    Anderson   v,    Goff,    72   Cal.    65; 

Kaufman,  4  Wash.  229.  Gruell  v.  Spooner,  71  Cal.  493. 

SuAoient  Kotiee. — A  notice  of  appeal  New    York, — Pfeffer  v,    Buffalo   R. 

taken  from  a  judgment  and  denial  of  Co.  (Buffalo  Super.  Ct.),  24  N.  Y.  Supp. 

a  motion  for  a  new  trial  which  states  490;   Hymes   v.   Van   Cleef  (Supreme 

in  addition  that  it  is  taken  '*  from  each  Ct.)>  15  N.  Y.  Supp.  343;  Van  Ingen  z/. 

and  every  order  and  judgment  made  Snyder,  24  Hun  (NT.  Y.)  83. 

and  entered  in  said  cause,"  is  not  spe-  Oregon, — Christian  v.  Evans,  5  Ore* 

cific  enough  to  bring  up  anything  ad-  gon  253;  Oliver  v,  Harvey,  5  Oregon 

ditional  to  the  judgment  and  motion.  360;   Neppach   v,   Jordan,   13  Oregon 

Williams  v,  Dennison,  86  Cal.  430.  247;   Lewis  v,   Lewis,  4  Oregon  209; 

Snrplnaago. — A  notice  of  appeal,  after  Weiss  v.  Jackson   County,  8  Oregon 

properly  describing  the  judgment  ap-  529;  Ream  v,  Howard,  19  Oregon  491; 

pealed  from,  added:  *'  This  appeal  is  Lancaster    v,   McDonald,    14  Oregon 

taken  on  the  order  dismissing  the  ac-  264;  Chipman  v,    Bronson,  3  Oregon 

tion  on  the  motion  of  defendant  that  320;  Luse  v,  Luse,  9  Oregon  T49. 

the  said  court  had  lost  jurisdiction  of  Other    States, — Searles    v.    Lux,    86 

the  same  on  questions  of  both  fact  and  Iowa  61 ;  German  Mut.  Farmer's  F.  Ins. 

law,**  to  which  order  no  appeal  lay.  Co.   v.   Decker,  74  Wis.  556;  McAUep- 

Held^  not  to  invalidate  the  notice  as  to  v.  The  Latona  (Wash.  Ter.,  1888;,  i^ 

judgment.     Nevada  Cent.    R.  Co.   v,  Pac.  Rep.  131;  Pettingill  v,  Donnelly, 

Lander  County,  21  Nev.  408.  27  Minn.  332. 

Whoro  Spodfloation  of  Errors  Boqnired.  Be£»ronoo. — An  unambiguous  refer- 

— Where  statutes  require  the  notice  of  ence  to  the  cause  in  which  the  judg- 

appeal  to  specify  the  errors  relied  on  ment  appealed  from  was  rendered  is 

to  reverse  the  judgment  they  must  be  sufficient.     Cody    v.    Filley,   4    Colo, 

specified  with   particularity,  as  in  an  342. 

assignment    of    errors.      A    general  When  Kotioo  Bnffleiently  SpeoiflC — A 

statement     invalidates     the      notice,  notice  stating:  **  First,  the  decree  ap- 

Bewley   v.   Graves,    17    Oregon    274;  pealed  from;    secondly,   the  court   in 

Fulton  V,  Earhart,  4  Oregon  61;  Mor-  which  the  decree  was  rendered;  third- 

rison  v,  McAtee,  23  Oregon  530;  Cole-  ly,    the    time    when    rendered;    and 

man    v,   Yesler,    i    Wash.    Ter.    591;  fourthly,   the   names    of    the    parties 

Herbert    v,    Dufur,    23   Oregon    462;  and   the   fact   that  one   party  or  the 

Thompson  v.  New  York  L.   Ins.  Co.,  other  intends  to  appeal  from  the  de- 

21  Oregon  466;  Sonneborn  v.  Portland,  cree  to  the  Supreme  Court  " — held,,  suf- 

etc.,  R.  Co.,  19  Oregon  475;  Swift  v,  ficiently  definite  and  complete.     Chris- 

Mulkey,  17  Oregon  532;  Northern  Pac.  lian  v.  Evans,  5  Oregon  253. 

Terminal  Co.  v,  Lowenberg,  11  Ore-  A  notice  saying:  **  You  are  hereby^ 
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Formal  BequiiitM  to                      APPEALS,  Xraafftr  of  Ganso. 

DiimiiMl. — If  the  notice  of  appeal  be  so  obscure  that  the  ma- 
terial facts,  especially  the  judgment  appealed  from,  cannot  be 

notified    that    plaintiff    has   appealed  against  the  above-named  defendant,*' 

from  the  judgment  of  the  district  court  was  held  sufficient.     Lancaster  v.  Mc- 

in  this  case  " — heldy  sufficient  to  indi-  Donald,  14  Oregon  367. 

cate  judgment.      Searles  v.    Lux,   86  Appeal  ft'om  Oraer  Overruling  Kotion. 

Iowa  61.    See  also  Geyer  v,  Douglass,  — Notice  of  appeal  from  an  order  over- 

85  Iowa  93.  ruling  a  motion  to  set  aside  a  judg- 

What  ii  Soi&oient  Idtntlfleation. — It  is  ment  theretofore  rendered,  is  not  ef- 

sufficient   if   it  "identify  the  decree,  fective as  a  notice  of  appeal  from  the 

judgment,  or  order  to  which  it  refers  judgihent  itself.     Myers  v.  Landrum, 

as  the  one  disclosed  in  the  transcript  4  Wash.  762. 

of  the  record  from  the  court  below,  Snfllciant  FaoU. — A  notice  of  appeal 

either  by  reference  to  the  title  of  the  need  not  set  out  facts  sufficient  for  an 

cause,  or  by  such  description  in  the  appeal.     Winter  v.  Winter,  90  Mich. 

body  of  the  notice  itself  as  would  en-  199. 

able  the  court  to  say  with  certainty  lUviow  of  Faots — New  York. — Under 
that  it  is  the  same  proceeding."  Luse  the  provision  of  Code  of  Civil  Pro- 
s'. Luse,  9  Oregon  149:  Christian  v,  cedure,  §3576,  providing  for  appeals 
Evans,  5  Oregon  253.  from  surrogates'  decrees,  an  appellant 

From  Portion  of  Judgment. — Where  an  desiring  a  review  upon  the  facts  is  not 

appeal   is  taken  from  a  portion  of  a  required  to  so  specifically  state  in  his 

judgment,  a  notice  of  appeal  is  suffi-  notice  of  appeal.     Matter  of  Stewart's 

cient   if   it   specifies   what   part   of  a  Will,  135  N.  Y.  413. 

judgment   it   is   intended    to  review.  Waiver  of  HiadLeieriptioik  of  Judgment. 

Wilson  V.  Allen,  3  How.   Pr.  (N.   Y.  — Misdescription  of   judgment,   or  a 

Supreme  Ct.)369.  wrong  date  in  a  notice  of  appeal,  may 

Presnmptioa. — The    presumption    is  be  waived  by  general  appearance;  as 

that  the  notice  of  appeal  is  from  the  to  obtain  continuance.  '  Moorhouse  v. 

whole  judgment  or  order,  if  it  be  not  Donica,  13  Oregon 435. 

otherwise  stated  in  the  notice.     Irvin  New  York. — Section  1300  Code  Civ. 

V,  Smith,  68  Wis.  220.  Pro.  provides  that  an  appeal  may  be 

Definition  of  Judgment. — The  word  taken  by  service  of  a  written  notice 
"  judgment "  used  in  a  notice  of  ap-  "to  the  effect  that  appellant  appeals 
peal  is  a  good  substitute  for  the  word  from  the  judgment  or  order."  Held^ 
"  proceedings"  used  in  statutes  grant-  that  a  notice  of  appeal  stating  "ap- 
ing appeals,  and  brings  up  all  objec*  pellant  intends  to  bring  up  for  review 
tions  saved.  Guilliher  v,  Chicago^  upon  such  appeal  the  order  dated  the 
etc.,  R.  Co.,  59  Iowa  416.  asth  day  of  ONctober,  1892,  denying  de- 

Burplusago. — A  notice  of  appeal  ade-  fendant's  motion  for  a  new  trial  herein 
quately  describing  the  judgment  ap-  on  the  judge's  minutes,"  was  sufficient- 
pealed  from  is  not  avoided  by  the  ad-  ly  specific.  Pfe£fer  v,  Buffalo  R.  Co. 
dition  of  words  indicating  that  theap-  (Buffalo  Super.  Ct.),  34  N.  Y.  Supp. 
peal  is  taken  from  an  order  dismissing  490. 

the  action  upon  which  the  judgment  flfeetto  Court  must  bo  XeCtfrod  to. — 

is  founded.     They  may  be  treated  as  Where  the  appeal  is  allowed  by  the 

surplusage.     Nevada  Cent.  R.  Co.  v.  Court  of  Common  Pleas  from  the  city 

Lander  County,  2i  Nev.  409.  court  to  the  Court  of  Appeals,  the  no- 

Under  Code  Praotioo. — A  notice  of  ap-  tice  of  appeal  must  specify  that  it  is 

peal  which  faila  to  state  the  date  of  from  the  Court  of  Common  Pleas,  as 

the  entry  of  judgment  appealed  from  no  appeal  is  allowable  to  the  Court  of 

is  insufficient,  although  it  is  indorsed  Appeals  from  the  city  court.    Ansonia 

on  a  copy  of  the  judgment.     Curtis  v.  Brass,  etc.,  Co.  v,  Connor^  98  N.  Y. 

Ritzman  (C.  PL),  27  N.  Y.  Supp.  971.  574. 

A  notice  reciting  that  the  appeal  "  is  Mistake  in  Bato  of  Judgaout. — A  mis- 

from   the  judgment   of   the   justice's  take  in  describing  date  of  judgment 

court  in   Yoncalla   Precinct,  Douglas  in  a  notice  of  appeal  is  not  material  if 

County,   Oregon,  given  and  entered  the  judgment  be  otherwise  identified, 

therein  in  the  above-entitled  action  on  Weyl  v.  Sonoma  Valley   R.  Co.»  69 

the  4th  day  of  August,  1885,  in  favor  Cal.  20a;  Anderson  v.  Goff,  73  CaL  65; 

of    the    above  -  named    plaintiff    and  Gruell  r.  Spoonei,  71  Cal.  493;  McAl- 
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Fonial  BaqniaitM  to  APPEALS.  Tnuufer  of  Canto. 

discerned  with  reasonable  certainty^  the  notice  is  void  and  no  ap- 
peal can  be  taken. ^ 

(6)  What  may  be  Embraced  in  Notice. — Where  an  appeal  is 
taken  from  several  distinct  decisions  and  orders  of  the  trial  court 
made  in  the  same  suit  and  between  the  same  parties,  they  may 

kpv.  The  Latona  (Wash.  Ten,  1888),        (Mor. — ^Where  the  notice  specified  an 

T9  Pac.  Rep.  131;  Kennedy  v.  Rosier,  appeal  from  an  order  signed  on  a  cer- 

71  Iowa  671.  tain  day,  this  is  sufficient  if  no  other 

Fart   asid   Whole   of   Jndgmont.  —  A  order  was  signed  on  that  day.     Gruell 

notice  of  appeal  **  from  the  judgment  v,  Spooner,  71  Cal.  493. 
*  *  •  and  from  that  part  thereof  which        Where  Only  One  Decree. — But  where 

adjudges  that  the  said  plaintiff  recover  there  is  only  one  final  decree  or  judg- 

interest  on  said   judgment  from  the  ment  as  to  the  same  party,  a  notice  of 

time  of  the   rendition   thereof,'*  is  a  appeal  which  specifies  the  judgment 

good  notice  of  appeal  from  the  whole  of  the  court  in  the  case  is  sufficient, 

judgment.      German   Mut.    Farmers*  Searles  v.  Lux,  86  Iowa  61. 
F.  Ins.  Co.  V.  Decker,  74  Wis.  556.  When  not  Definite  Enongh.— A  notice 

Notiee  of  Appeal  from  Hew   TriaL —  stating  '*  You  will  take  notice  that  the 

Where  statutes  require  an  appellant,  defendant    B   appeals   from    the   de- 

on  an  appeal  from  an  order  granting  a  cree  rendered  in  the  court  aforesaid 

new  trial,  to  consent  to  judgment  ab-  on  the  2d  day  of  June,  1880'* — held^ 

solute  in  event  of  a  decision   of  the  not  sufficient  to  distinguish  the  decree 

appellate  court  sustaining  the  order,  from  others  rendered.     Luse  v.  Luse, 

the  notice  of  appeal  is  fatally  defective  9  Oregon  149. 

if  it   fails  to  contain   such    consent.        Too  General.  —  A    notice   of    appeal 

Lane  v.  Wheeler,  loi  N.  Y.  17.  **  from  all  orders  of  the  district  court 

Intention. — A  notice  of  appeal  stating  made  and  entered  in  the   action"  is 

that  appellants  **  will  "  appeal'  is  de-  invalid.  Genella  v.  Relyea,  32  Cal.  159. 
fective.     It  must  state  that  they  do  ap-        Mnit  Indieate  Kind  of  Judgment. — A 

peal.     Simpson  v,  Ogg,   18    Nev.    28;  notice  of  appeal  from  a  judgment  for 

Parker  v.  Denny,  2  Wash.  Ter.  360.  the  recovery  of  a  specific  sum  of  money 

On  the  other  hand,  in  Indiana'w.  has  will  not  answer  as  a  notice  of  appeal 

been  held  that  where  the  statute  de-  from  a  judgment  for  the  recovery  of 

scribes  no  form  with  which  the  notice  specific  property.     Ream  v.  Howard, 

of  appeal  must  compljr,  a  notice  stating  19  Oregon  491. 

that  the  appeal  **  will  be  taken"  in-        In  Criminal  Case. — Notice  of  appeal 

stead  of  "  has  been  taken  "  will  suffice.  "  from  verdict "  given  by  defendant  in 

State  V,  RufiF,  6  Ind.  App.  38.  a  criminal  case  is  invalid.     It  must  be 

l.GenellaT^.  Relyea,  32 Cal.  159;  Sper-  *•  from  judgment."     State   v,  Gibbs, 

ling  V.  Calfee,  7  Mont.  514;  Allport  v,  10  Mont.  210. 

Kelley,  2  Mont.  343  ;  Luse  v.  Luse,  9        Speoifie  Referenoe. — A  judgment  must 

Oregon  149;  Ream  v.  Howard,  19  Ore-  be  specifically   referred  to  in  the  no- 

gon  491:  Grayson  v,  Harris,  37  S.  Car.  tice  of  appeal  to  be  reviewable.    Sper- 

606;  Weiser  v.  Day,  77  Iowa  25;  Mor-  ling  v.  Coffee,  7  Mont.  514. 
ris  tr.  Brewster,  60  Wis.  229.  An    appeal   from    "judgment    ren- 

A  notice  of  appeal  in  the  following  dered  "  does  not  bring  up  an  order  re- 
terms:  ••  Appeal  from  an  order  *  *  *  fusing  a  new  triaU  Allport  r.  Kelley. 
striking  out  answer  of  the  defendant  2  Mont.  343. 

as  frivolous,"  and  containing  no  ref-        Term.— -Since    the    term   when   the 

erence  to  any  other  proceeding — held^  appeal  will  be  heard  is  determined  by 

insufficient  to  bring  up  the  judgment  statute,  failure   to  recite  any  term  in 

or  any  other  action  of  the  trial  court  the  notice  of  appeal,  or  a  recital  that 

for  review.     Grayson    v.   Harris,   37  it  will  be  heard  at  another  term  than 

S.  Car.  606  that  required  by  statute,  is  an  imma- 

Too  Indefinite. — A  service  of  notice  terial  error,  and  does  not  invalidate 
of  appeal  from  "the  decision  "is  not  the  notice.  Gerger  v,  Douglass,  85 
sufficient  if  it  does  not  otherwise  indi-  Iowa  93;  Mickley  v.  Tomlinson,  79 
cate  that  it  is  from  a  final  decision.  Iowa  383;  Geyer  9.  Douglass,  8$ 
Weiser  V.  Day,  77  Iowa  25.  Iowa  93. 
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all  be  embraced  in  the  same  notice  of  appeal.^ 

Whero  Jndgmonta  Diftinot. — But  where  the  appeals  are  distinct  and 
separate  from  decisions  made  in  different  proceeding's,  the  no* 
tices  of  appeal  must  be  distinct  for  each  proceeding.* 

SoToral  AppoUanti. — One  notice  of  appeal  may  embrace  several 
appellants.* 

(7)  Interlocutory  Judgments  or  Orders — Vndor  Codo  PtmUoo. — A 
notice  of  appeal  from  a  final  judgment  should  distinctly  specify 
the  interlocutory  orders,  decisions,  or  judgments  intended  to  be 
brought  up  for  review.*  Unless  so  specified  they  will  not  be  con- 
sidered.* 

(8)  By  Whom  Service  may  be  Made. — Unless  statutes  provide 
otherwise,  a  citation,  summons  in  error,  or  notice  of  appeal  should 
be  served  by  the  sheriff  of  the  appellate  tribunal  or  his  author- 
ized  deputy.* 

1,  Skidtnore  V.  Davies,  10  Paige  (N.  4.  N.  Y.  Code  Civ.  Pro.  §  1301; 
Y.)  316;  Sharon  r.  Sharon,  68  Cal.  326;  Webster  v.  Clark  (Supreme  Ct.),  22 
Horn  V.  Volcano  Water  Co.,  18  Cal.  N.  Y.  Supp.  281;  Piper  v.  Van  Buren, 
143;  Emeric  v.  Alvarado,  64  Cal.  529;  27  Hun  (N.  Y.)  384;  Campbell  v.  New 
Winter  v,  McMillan,  87  Cal.  259;  In  re  York  Cotton  Exchange,  47  N.  Y, 
De war's  Estate,  so  Mont.  422.  Super.  Ct.  558;  Van  Ingen  v.  Snyder, 

As  from  a  judgment  and  order  de-  24  Hun  (N.  Y.)  81;  Williams  v.  Den- 
ny ing  a  new  trial  in  the  same  case,  nison,  86  Cal.  430;  Allport  v.  Kelley, 
Winter  v,  McMillan,  87  Cal.  259.  2  Mont.  343. 

2.  People  V,  Center,  61  Cal.  191;  5.  Webster  v.  Clark  (Supreme  Ct.), 
Skidmore  v,  Davies,  10  Paige  (N.  Y.)  22  N.  Y.  Supp.  281;  Lavelle  v,  Skelly, 
316.  24  Hun  (N.  Y.)  642,  90  N.  Y.  546;  Piper 

Wiseomiii. — Under  the  construction  v.  Van   Buren,  27   Hun  (N.   Y.)  384; 

given  by  the  courts  of  Wisconsin  to  Richards  v.   Brice  (C.   PI.),  3  N.   Y. 

the  statutes  of  that  state  a  single  no-  Supp.  941;  Patterson  v,  McCunn,  38 

tice  of  appeal  from  a  final  judgment  Hun  (N.  Y.)  531;  Dick  v.  Livingston, 

or  decree  can  only  embrace  an  inter-  41  Hun  (N.  Y.)  455;  Williams  v.  Dea- 

mediate  or  interlocutory  order  involv-  nison,  86  Cal.  430. 
ing  the  merits  or  affecting  the  judg-        Amendment. — And    as  an  appellate 

ment  appealed  from.      White  v.  Ap-  court    cannot    extend    the    statutory 

pleton,  14  Wis.  190;  Cord  v,   Hirsch,  time  in  which  an  appeal  can  be  taken, 

17  Wis.  403;  Thompson  v.  Thompson,  the  omission  to  specify  an  interlocu* 

23  Wis.  624.  tory  judgment    or    order    cannot   be 

But  the  appellant  cannot  include  two  amended.  Such  amendment  would  be, 
independent  judgments,  decrees,  or  in  effect,  to  allow  a  new  appeal.  Web- 
orders,  although  made  in  the  same  s(er  v.  Clark  (Supreme  Ct.),  22  N.  Y. 
proceedings.  Olinger  v,  Liddle,  55  Supp.  281;  Lavelle  v.  Skelly,  24  Huo 
Wis.  314;  White  v,  Appleton,  14  (N.  Y.)  642;  Piper  r.  Van  Buren,  27 
Wis.  190;  Chamberlain  v.  Sage,  14  Hun  (N.  Y.)  384;  Dick  v,  Livingston, 
Wis.  193;  Sweet  v,  Mitchell,  17  Wis.  41  Hun  (N.  Y.)  455. 
125;  Noble  V.  Strachan,  32  Wis.  314.  But  Speeiflo  Hotioa  not  Bequirad. — But 

Thus  he  may  include  in  one  order  where    an    interlocutory    decision    is 

an  appeal  from  an  order  confirming  a  reviewable  on  appeal  from  final  judg- 

foreclosure  sale  and  from  a  judgment  ment,    without    special    recitation    ta 

for  deficiency.      Cord   v.    Hirsch,   17  that  effect   in   the  notice  of    appeal. 

Wis.  403.  such  recitation  is  surplusage.     State 

But  he  cannot  appeal  from  a  judg-  v.  Hunter,  4  Wash.  637. 
ment  of   foreclosure  and  a  judgment        6.  Saunders  r.  Pike,  6  Oregon  312; 

for  deficiency  in  the  same  action  by  Gee    v.    McMillan,    14    Oregon    270; 

one  notice  of  appeal.     Olinger  v.  Lid-  Knight    v,    Weiskopf,    21     Fla.    157; 

die,  55  Wis.  621.  Guarantee   Trust,  etc,   Co.   v.   Bud- 

8.  Sharon  v.  Sharon,  68  Cal.  326.  dington,  23  Fla.  514. 
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Statatory  Ponen. — But  statutes,  under  code  practice,  generally 
allow  appellant  to  make  and  sue  out  his  notice  of  appeal,  and  he 
may  authorize  its  service  to  be  made  by  any  competent  person.^ 

(9)  Haw  Service  may  be  Made — (a)  Porional  Senrice. — Unless  stat- 
utes expressly  allow  substituted  service  of  notice  of  appeal  by 
mailing,  publication,  or  otherwise,  an  appellee  can  only  be  brought 
into  an  appellate  tribunal  by  personal  service ;  and  in  all  cases  not 
within  the  statute  of  substituted  service  personal  service  must 
be  made.* 

How  Pononai  Beryioo  Made. — Personal  service  is  made  by  leaving  a 
copy  of  the  notice  of  appeal  with  the  person  on  whom  service 
must  be  made.* 

1.  Horton  v.  Kansas  City,  etc.,  R.  risdiction  of  his  person.  Tripp  v, 
Co.,  26  Mo.  App.  349.  DeBow,  5  How.  Pr.  (N.  Y.  Suprenie 

In  Justieea' Courts. — In  inferior  courts  Ct.)  114. 

not  of  record  service  must  usually  be  8.  Coleman    v,    Tidwell,    5     How. 

made  by  an  officer  of  the  court,  as  a  (Miss.)  12;  Webster  t/.  Carson,  69  Iowa 

sheriff  or  marshal.     Notice  by  appel-  243:   Draper  v,  Taylor,  47  Iowa  407; 

lant  himself   or   his  attorney    is   not  Halford  v.  Coe,  4  Kan.  562:  State  v. 

good.     Saunders   v.    Pike,   6  Oregon  Brandon,  6  Kan.  243. 

312;    Gee    V.    McMillan,    14    Oregon  Servioa  on  Attorney's  Wife  Invalid. — 

270.  Service   on   attorney   of  record   of   a 

By  Attorney. — An  attorney  is  not  an  party    cannot    be    made    by    serving 

"interested  person '*  within  the  mean-  the   notice    on   his   wife,  Webster   v. 

ing  of  a  section  prohibiting  such  from  Carson,  69    Iowa  243  ;   or   any  other 

serving  legal  notices,  where  the  code  member  of  his  family,  although  such 

provision  expressly  authorizes  him  to  service,  in  case  of  original  summons, 

give   the   notice  of   appeal.     Horr  v.  would  be  good.     Draper  v»  Taylor,  47 

Aberdeen  Packing  Co.,  7  Wash.  354.  Iowa  407. 

On  Attorney  not  of  Record. — In  Shir-  Droppiiig  in  Letter-tlot.— Notice  of 
ley  V.  Burch,  16  Oregon  i,  it  was  held  appeal  in  New  York  is  sufficient  if 
that,  as  an  appeal  at  law  is  the  begin-  dropped  through  the  letter-slot  of  at- 
ning  of  a  new  suit,  attorneys  not  of  torney  for  appellee  wh(n  there  is  no 
record  nor  substituted  by  leave  of  one  in  charge  of  his  office.  Livings- 
court  may,  if  actually  representing  ton  r.  New  York  El.  R.  Co.  (Supreme 
the  appellee,  accept  service  of  notice  Ct.),  13  N.  Y.  Supp.  706. 
of  appeal.  On  Hon-Appearing  Party. — A  service  of 

Generally  Void.— But  such  service  is  notice  made  upon  a  party  below  who 

generally  held  void.     Whittle  v.  Ren-  had  not  appeared,  so  as  to  give  the 

ner,  55  Cal.  395.  trial  court  jurisdiction,  is  a   nullity. 

2.  Draper  v.  Taylor,  47  Iowa  407;  Tripp  v.  DeBow,  5  How.  Pr.  (N.  Y. 
Webster    v.    Carson,    69    Iowa    263;  Supreme  Ct.)  114. 

Hewitt  V.  Filbert,  116  U.  S.  142;  Day-  After  Conviction  for  Felony. — Service 

ton  V.   Lash,  94  U.  S.  112;   Tripp  v.  on  a  party  not  sentenced   for  life  is 

Santa  Rosa  St.  R.  Co.,  144  U.  S.  129;  good     after     conviction     for    felony. 

Halford  v.  Coe,  4  Kan.  562;   State  v.  Brown   v.   Mann,  68   Cal.   517;  In  re 

Brandon,  6  Kan.  243:  Heinlen  v.  Heil-  Nerac's  Estate,  35  Cal.  396. 

bron,  94  Cal.  641;  Coleman  v.  Tidwell,  In  Criminal  Cases. — In  criminal  cases 

5  How.  (Miss.)  12.  notice   of  appeal   may    generally    be 

WaiTor. — Or  unless  such  service  has  served  on  the  district  attorney  or  pri- 

been  waived.      See  infra.  Waiver  of  vate  prosecutor.     State  v,  Zingsen,  7 

night  and  Conditions  of  Appeal.  Oregon  137. 

Proper  Sorvioe  of  Hotloe  of  Appeal  Jn-  Kansas. — In  Kansas  it  is  held  that 
Tiidie&onal. — A  party  has  a  right  to  service  of  notice  of  appeal  in  a  crim- 
takeadvantageof  a  defect  in  service  of  inal  case  must  be  made  upon  the  de- 
notice  of  appeal  at  any  time,  provided  fendant  personally,  and  not  on  his 
he  has  not  appeared  or  proceeded  in  attorney  of  record,  where  the  state  at- 
fluch  manner  as  to  give  the  court  ju-  tempts  to  take  an  appeal.     Halford  v. 
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(b)  On  AdTono  Pftrty. — Service  upon  the  adverse  party  in  person 
is  valid  unless  statutes  designate  the  attorney  or  some  other 
person  as  the  proper  recipient.*  In  that  case  service  on  the 
party  is  not  a  good  equivalent  for  service  on  the  person  des- 
ignated,* nor  via  versa.^ 

(e)  On  Attoraoy  of  Sooord. — Under  common-law  practice  the  attorney 
of  record  for  the  appellee  in  the  trial  court  is  his  authorized  agent 
to  receive  appellate  process.* 

How  Long  Anthorisod. — ^As  long  as  the  name  of  the  attorney  of 
record  appears  upon  the  record,  the  opposite  party  has  a  right  to 
consider  him  as  such  authorized  agent. '^ 

Under  Code  Praotioo. — Under  the  code  as  well  as  the  common-law 
practice  service  of  notice  of  appeal  on  the  attorney  of  record  for 
the  adverse  party  below  is,  unless  statutes  change  the  rule,  good 
service  on  the  appellee,*  although  the  attorney  of  record  in  the  trial 


Coe,  4  Kan.  562;  State  v»  Brandon,  6 
Kan.  243. 

On  Guardian  ad  litem. — Where  the 
guardian  ad  litem  of  an  insane  person 
was  also  his  attorney  of  record — held^ 
that  service  upon  him  was  sufficient 
without  serving  the  infant  himself. 
Shoemake  v.  Smith,  80  Iowa  655. 

Presamption. — Where  the  attorney 
served  must  be  a  resident  of  the 
county  where  the  suit  is  brought,  .it 
will  be  presumed  that  the  attorney  of 
record  is  such  a  resident  unless  the 
contrary  appears.  Roy  v.  Horsley,  6 
Oregon  270. 

Admisiion  of.Serylee. — Where  an  at- 
torney is  authorized  to  admit  service 
of  notice  of  appeal  it  will  be  sufficient, 
although  he  be  not  the  attorney  of 
record.     Chase  v,  Bibbins,  71   N.   Y. 

592. 

Insuffldent  Betum. — The  return  oi 
service  by  an  officer,  who  states  merely 
that  he  '*  left  a  copy  of  the  writ  at  the 
office  of  the  attorney  "  for  the  defend- 
ant in  error,  is  bad.  Coleman  v,  Tid- 
well,  5  How.  (Miss.)  12. 

1.  Richardson  v.  Pate,  93  Ind.  430; 
White  V.  Appleton,  14  Wis.  190;  Punch 
V,  New  Berlin,  20  Wis.  189;  Eaton  v. 
Manitowoc  County,  42  Wis.  317;  In  re 
Townsend's  Will  (Me.,  1892),  26  Atl. 
Rep.  969. 

2.  State  V.  Brown,  5  Oregon  119; 
Lindley  v.  Wallis,  2  Oregon  203;  Rees 
V,  Rees,  7  Oregon  78;  McCurdy  v. 
Bowman,  27  Mich.  214. 

Unless  such  party  is  his  own  attor- 
ney in  the  trial  court,  when  service 
upon  him  is  good  under  the  statute. 
McCurdy  v.  Bowman,  27  Mich.  214. 


8.  In  re  Townsend's  Will  (Me., 
1892),  26  Atl.  Rep.  969. 

On  Either.  —  Where  statutes  allow 
service  on  the  "  party  or  his  attorney 
of  record,"  good  service  may  be  had 
on  either.  Pacific  Coast  R.  Co.  v.  San 
Luis  Obispo  County  Ct.,  79  Cal.  103. 

4.  Tripp  V,  Santa  Rosa  St.  R.  Co., 
144  U.  S.  129:  U.  S.  V,  Curry,  6  How. 
U.  S.  106;  Grosvenor  v,  Danforth,  16 
Mass.  i;  Dearborn  v.  Dearborn,  15 
Mass.  316;  Tripp  v,  DeBow,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.)  114. 

Service  on  an  attorney  as  "agent" 
is  good.  Bensburg  v.  Turk,  40  Mo. 
App.  227. 

Attorney  for  Appellant. — It  is  not  suf- 
ficient excuse  for  failure  to  serve  one 
of  several  defendants  in  an  action  with 
notice  of  appeal,  that  the  attorney  for 
appellant  was  also  attorney  for  such 
other  defendant  below.  Trader's  Bank 
V,  Bokien,  5  Wash.  777. 

6.  Tripp  v.  Santa  Rosa  St.  R.  Co., 
144  U.  S.  129;  U.  S.  V,  Curry,  6  How. 
(U.  S.)  106;  Fairfax  v.  Fairfax,  5 
Cranch  (U.  S.)  19. 

Withdrawal. — No  attorney  or  coun- 
sellor can  withdraw  his  name,  after  he 
has  entered  it  upon  the  record,  without 
leave  of  court.  Tripp  r.  Santa  Rosa 
St.  R.  Co.,  144  U.  S.  129. 

6.  California. — Beardsley  v.  Frame, 
73  Cal.  634;  Cockrillv.  Hall,  76  Cal.  192; 
Whittle  V.  Renner,  55  Cal.  395;  Coul- 
ter V.  Stark,  7  Cal.  244;  Abrahams  v. 
Stokes,  39  Cal.  150;  Wright  v.  Ross, 
26  Cal.  262. 

Indiana,  —  Richardson  ».  Pate,  93 
Ind.  430;  Hurlbut  f.  Hurlbut,  12  Ind. 
346. 
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court  docs  not  represent  the  appellee  in  the  appellate  tribunal,* 
or  IS  not  admitted  to  practice  therein.* 

Whore  More  than  One  Attorney. — Where  two  or  more  attorneys  of 
record  appear  on  the  adverse  side,  service  on  either  will  be  good,' 
provided  such  attorney  represents  the  interests  of  the  party  to 
be  served.*  Where  several  adverse  parties  have  distinct  attor- 
neys, service  must  be  made  on  each  ;*  and  where,  of  two  attorneys, 
one  is  a  mere  assistant,  employed  after  suit  began,  service  should 

ATfffMfl/.— Carr  r.  State,  i  Kan.  331;  garded  as  the  attorney  in  the  action, 

State  v»  King,  i  Kan.  466.  for  the  purposes  of  notice  of  writ  of  er- 

Mintusoia, — In  re  Brown,  32  Minn,  ror  or  appeal,  until  changed  by  party 

443;  State  V.  Sexton,  42  Minn.  154.  and   due   notice   given."     See   article 

Nebraska.  —  Kinney  v,    Hickox,  24  Substitution  of  Attorneys. 

Neb.  173;  Comstock  v.  Cole,  28  Neb.  Attorney  of   Beoord  Attorney  for  Ap- 

470.  pellate    Prooeoi. — Until  a  change   has 

New    York.  —  Tripp   w.    DeBow,    5  been  made  and  due  notice  given,  the 

How.   Pr.  (N.   Y.  Supreme  Ct.)    114;  attorney  of  record  for  a  party  in  the 

Lusk  V.  Hastings,  I  Hill  (N.  Y.)  662.  original  action  was  the  attorney  after 

Oregon.  —  Poppleton  v.  Nelson,  10  writ  of  error  brought.  Tripp  v.  De- 
Oregon  437;  Lindley  v.  Wallis,  2  Ore-  Bow,  5  How.  Pr.  (N.  Y.  Supreme  Ct.) 
gon  203;  Rees  v.  Rees,  7  Oregon  78;  114;  Lusk  v.  Hastings,  i  Hill  (N.  Y.) 
Shirley  v.  Burch,  16  Oregon  i;  State  662. 

V.  Zingsem,  7  Oregon    137;   Carr  v.  In  Kinney  v.  Hickox,  24  Neb.    173, 

Hard,  3  Oregon  160.  it  is  said:  *'  The  summons  in  error  may 

Wisconsin. — Whit^  v.  Appleton,  14  be  served  upon  the  attorney  of  record 

Wis.   190;     Punch   v.  New  Berlin,  20  in  the  original  case,  and  it  will  be  suffi- 

Wis.  189;  Eaton  v.  Manitowoc  County,  cient.     Where,  therefore,  an  attorney 

42  Wis.  317.  has  tried  a  case  in  the  District  Court, 

Other  Staies.'^Anderaon  v.  Faw,  79  as  an  attorney  of  record,  service  may 

Ga.  558;  M*Lure  v.  Vernon,  2  Hill  (S.  be  made  on  him,  and  it  will  be  suffi- 

Car.)433.  cient,  even  if  such  attorney  does  not 

United  States.-^Tripp  v.  Santa  Rosa  appear  to  contest  the  case  in  the  Su- 

St.  R.   Co.,  144  U.  S.  129;    U.  S.  V.  preme  Court." 

Curry,  6  How.  (U.  S.)  106;  Fairfax  v.  8.  Comstock  v.  Cole,  28  Neb.  470; 

Fairfaix,  5  Cranch  (U.  S.)  19.  Cockrill  v.  Hall,  76  Cal.  192;  Ander- 

1.  M'Lure  v.  Vernon,  2  Hill  (S.  Car.)  son  v.  Faw,  79  Ga.  558. 

433;  Carr  «^.  Hurd,  3  Oregon  160:  Kin-  4.  Anderson    v.   Faw,  79  Ga.    558; 

ney  v.  Hickox,  24  Neb.    173;  Beards-  Goodwin  v.  Hilliard,  76  Iowa  555. 

ley  V.  Frame,  73  Cal.  634;  Tripp  v.  De-  5.  Senter  v.  De  Bernal,  38  Cal.  640. 

Bow,  5  How.  Pr.  (N.  Y.  Supreme  Ct.)  Attornoy  as  Party.— Where   one   of 

114.  the  attorneys  of  record  for  appellees 

2.  Beardsley  v.  Frame,  73  Cal.  634.  below  is  also  an  appellee,  the  accept- 
Babstitstion. — If  a  change  of  attor-  ance  of  notice  served  upon  him  in  his 

neys  has  been  legally  made  and  notice  individual  capacity   is   not  good  ser- 

given  to  the  adverse  side  before  an  vice  on  his  codefendants.     Anderson 

appeal  has  been  taken,  notice  of  ap-  v,  Faw,  79  Ga.  558. 
peal  should  be  served  on  the  substi-        On  Partner. — ^Service  on  a  partner  is 

tuted  attorney.  Richardson  v.  Pate,  93  good  service  on  the  firm.     Shirley  r. 

Ind.  423;  Tripp  v.  DeBow,  5  How.  Pr.  Burch.  16  Oregon  i. 
(N.  Y.  Supreme  Ct.)  114*     Although        On  Attorney  Kepresenting Different  Ap- 

it  does  not  appear  to  be  necessary,  to  pelleee.  —  Where  the  attorney  served 

constitute  a  valid  service.     See  U.  S.  represents   more  than  one  party,  the 

tr.  Curry,  6  How.  (U.  S.)  106.  fact  that  he  accepted  service  for  one 

In  Tripp  v.  DeBow,  5  How.  Pr.  (N.  of  the  parties  is  unessential.   The  ser- 

T.  Supreme  Ct.)  114,  it  was  said:  "  It  vice  will  be  good  notwithstanding,  a? 

seemsclear,  *  *  *  not  only  before,  but  against  all  the  appellees  for  whom  he 

since  the  Revised  Statutes,  that  the  appeared  of  record  in  the  trial  court. 

attorney  of    record  was    always   re-  Richardson  v.  Pate,  93  Ind.  430. 
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be  made  on  the  principal  counsel  controlling  the  management  of 
the  case.* 

Terminatioii  of  Anthorltj.— The  death  of  an  appellant  terminates  the 
agency  of  his  attorney  of  record  to  give  or  acknowledge  service 
of  notice  of  appeal.* 

(d)  On  Corporationt. — Where  a  corporation  is  to  be  made  appellee, 
the  notice  of  appeal  may  be  served  on  any  officer  upon  whom  a 
summons  in  the  action  could  be  served.' 

(e)  On  Clerk. — Where  statutes  require  service  of  the  notice  of 
appeal  to  be  made  on  the  clerk  of  the  trial  court,  the  appeal  is 
not  perfected  and  appellate  jurisdiction  does  not  attach  until 
such  service  is  made.* 

A  notice  of  appeal  addressed  to  a  In  Aotion  Bronght  by  StoeklLoldor. — 

single  plaintiff  or  his  attorney,  and  ac-  In  an  action  brought  by  a  stockholder 

cepted  by  the  latter,  is  not  a  sufficient  on  behalf  of  a  corporation,  a  notice  of 

service  on  another  plaintiff,  although  the  appeal  by  defendant  served  upon 

represented    by   the    same    attorney,  the  attorney  for  plaintiff  is  sufficient 

Goodwin  v,  Hilliard,  76  Iowa  555.  to  bring  the   corporation  into  court. 

Where  MnnieipaUty  a  Party. — Where  Beach  v.  Cooper,  72  Cal.  99. 

an  appeal  is  taken  in  a  suit  to  which  In  Criminal  Case. — Where  the  method 

a  municipality  is  a  real  party,  as  for  of  appeal  by  the  defendant  in  a  criminal 

violation    of    municipal    regulations,  case  is  by  application  to  the  Supreme 

service  of  notice  of  appeal  must  be  Court  for  leave  to  prove  exceptions 

made  on  the  attorney  for  municipality,  taken  at  the  trial,   notice  of  applica- 

although  the  suit  be  brought  in  the  tion  must  be  served  upon  the  judge  of 

name  of    the    state    and    not   of   the  the  trial  court  and  the  district  attor- 

attorney- general.      State    v,    Lexton  ney.     People  v.  Bitancourt,  73  Cal.  i. 

(Minn.),  43  N.  W.  Rep.  845.  Who  ii  Managing  AgenL—A  ''man- 

1.  Brayton  v.  Bacon,  33  S.  Car.  605.  ager  "  is  '*  managing  agent  **  of  a  cor- 

2.  Judson  V.  Love,  35  Cal.  463;  poration,  within  the  requirements  of  a 
Moyle  V.  Landers,  78  Cal.  99;  Moyle  statute  providing  for  service  of  no- 
V.  Landers,  75  Cal.  595.  tice  of  appeal  on  certain  officials  and 

Whon  Snoh  Senrioo  ii  Good.—But  if  the  "  managing  agent."     Pacific  Coast  R. 

representative  of  a  deceased  appellee  Co.  v,  San   Luis   Obispo  County,   79 

retain  the  same  attorney,  and  fraudu-  Cal.  103. 

lentlyconceal the  death  of  appellee,  and  4.  Iowa, — State  v,  Rogers,  71  Iowa 
the  attorney,  while  such  substitution  of  753;  Fitzgerald  v.  Kelso,  71  Iowa  731; 
representative  is  being  made,  fraudu-  Talbot  v.  Noble,  75  Iowa  167;  Sanxey 
lently  keeps  silence  without  objection  v.  Iowa  City  Glass  Co.,  68  Iowa  542; 
to  the  substitution  for  the  purpose  of  Names  v.  Names,  74  Iowa  213;  Red- 
defeating  the  appeal,  the  representa-  head  v.  Baker,  80  Iowa  162;  Kimball 
tivewillbeestoppedtoattack  the  notice  v,  Barngrover,  80  Iowa  768;  Brier  v. 
given.     Moyle  v.  Landers,  78  Cal.  99.  Chicago,  etc.,  R.   Co.,   66   Iowa  602; 

And  the  court  will  not  entertain  a  Phillips  v,  Follet,  69  Iowa  39:   Shel- 

motion  to  dismiss  made  by  the  attorney  don  v.  Apperle,  76  Iowa  238;  Smith  v, 

of  record  for  appellee,  who  accepted  Des  Moines  (Iowa,    1892),  5t    N.  W. 

service  of  notice  of  appeal  after  death  Rep.  253. 

of  the  party  he  represents.     Moyle  v,  Kansas, — State  v.  King,  i  Kan.  466; 

Landers,  75  Cal.  595.  Carr  v.  State,  i  Kan.  331. 

On  Attorney's  Personal  Bepresontatives.  Wisconsin, — Eure ka  Steam- H  eating 

— But  when  the  attorney  of  record  is  Co.  v.  Slateman.  67  Wis.  118;  Stevens 

dead,  the  notice  cannot  be  served  upon  v,  Wheeler,  43  Wis.  91;  Haas  v,  Wein- 

his  personal  representatives  nor  on  his  hagen,  30  Wis.  326. 

partner,  unless  regularly  appearing  as  Other  States, — Kibler  v,  Mcllwain,  la 

counsel.     Bacons'.  Hart,  i  Black  (U.  S. Car.  555;  Territory  v.  Hanna,  5  Mont. 

S.)  38.  246;  Blinn  V.  Crosby,  2  Wash.  Ter.  109. 

8.  Pacific  Coast  R.  Co.   v,  San  Luis  What  is  Bnffioient  Servioo  on  Clerk. — 

Obispo  County,  79  Cal.  103.  If  the  notice  of  appeal  addressed  to 
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OnDtptttj. — It  may  be  made  either  upon  the  clerk  or  his  author- 
ized deputy.* 

(f)  Sonriot  1»7  PubUoaUon— OonoraUy. — A  writ  of  error  or,  under  code 
practice,  an  appeal  generally,  is  so  far  the  beginning  of  a  new 
suit  that  it  can  be  prosecuted  only  upon  notice  to  the  opposite 
party.* 

Berriot  not  KoMMsrily  Powoiua. — But  such  service  need  not  be  per- 
sonal, as  where  an  original  action  is  begun.' 

lUy  bo  sutntory. — It  may  be  either  personal  or  constructive,  as 
the  laws  creating  the  jurisdiction  prescribe.* 


the  attorney  for  the  opposite  party, 
and  containing  an  admission  of  ser- 
vice by  him,  is  filed  with  the  clerk,  it 
is  sufficient  service  upon  him.  State 
V,  Klitzke.  46  Minn.  343. 

In  Habeai-oorpiis  Proooodingi.  —  Ser- 
vice of  notice  on  the  attorneys  for  the 
defendant  and  the  clerk  of  the  court 
is  sufficient  where  an  appeal  is  taken 
from  an  order  made  in  extradition 
proceedings  upon  habeas  corpus. 
Matter  of  Scrafford,  59  Hun  (N.  Y) 
320. 

Waivor. — The  appearance  of  appel- 
lee does  not  waive  service  of  notice 
on  the  clerk.  Brier  v.  Chicago,  etc., 
R.  Co. ,  66  Iowa  603. 

Within  Statutory  Timo.  —  Service 
must  be  made  on  the  clerk  within  the 
time  required  by  statute,  or  an  appeal 
will  be  dismissed.  Kibler  v.  Mcll- 
wain,  12  S.  Car.  555. 

Vo  Appoal. — No  appeal  lies  from  the 
decision  of  a  judge  that  notice  was  not 
served  in  time.  Allen  v,  Allen,  13  S. 
Car.  512. 

Upon  Board. — And  where  the  statute 
requires  service  of  notice  of  appeal 
upon  a  board  of  commissioners,  or 
other  official  body  before  whom  the 
proceeding  was  had,  such  service  is 
jurisdictional.  Pebbles  v,  Boston,  131 
Mass.  197. 

Filing  not  Sorrioo. — The  mere  filing 
of  the  original  notice  of  appeal  with 
the  clerk  is  not  a  good  substitute  or 
equivalent  for  service.  Territory  v, 
Hanna,  5  Mont.  247. 

1.  Sanxey  v,  Iowa  City  Glass  Co., 
6S  Iowa  542. 

8.  Fitzsimmons  v,  Johnson,  90  Tenn. 
426.  See  General  Principles  of  Appel- 
late Jurisdiction,  supra. 

8.  Fitzsimmons  V.  Johnson,  90  Tenn. 
427;  Nations  v.  Johnson,  24  How.  (U. 
S.)  205. 

4.  Nations  v,  Johnson,  24  How.  (U. 
S.)  205;    Pennoyer  v.  Neff,  95  U.  S. 


734;  Fitzsimmons  v.  Johnson,  90  Tenn. 
427. 

In*  Nations  v.  Johnson,  24  How. 
(U.  S.)  195,  it  is  said:  "No  rule  can 
be  a  sound  one  which  by  its  legiti- 
mate operation  will  deprive  a  party 
of  his  right  to  have  his  case  sub- 
mitted to  the  appellate  court;  and 
where,  as  in  this  case,  personal  ser- 
vice was  impossible  in  the  appellate 
court  through  the  act  of  the  defend- 
ant in  error,  it  must  be  held  that 
publication  according  to  the  law  of  the 
jurisdiction  is  constructive  notice  to 
the  party,  provided  the  record  shows 
thatiprocess  was  duly  served  in  the  sub- 
ordinate court,  and  that  the  party  ap- 
peared and  litigated  the  merits.  *  *  * 
Common  justi'ce  requires  that  a  party 
in  cases  of  this  description  should  have 
some  mode  of  giving  notice  to  his  ad- 
versary; and  where,  as  in  this  case, 
the  record  shows  that  the  defendant 
appeared  in  the  subordinate  court 
and  litigated  the  merits  there  to  final 
judgment,  it  cannot  be  admitted  that 
he  can  defeat  the  appeal  by  removing 
from  the  jurisdiction,  so  as  to  render 
personal  service  of  the  citation  im- 
possible. On  that  state  of  facts  ser- 
vice by  publication,  according  to  the 
law  of  the  jurisdiction  and  the  prac- 
tice of  the  court,  we  think  is  free  from 
objection,  and  is  amply  sufficient  to 
support  the  judgment  of  the  appellate 
court." 

Role  in  Supreme  Court  of  United  States. 
— In  the  matter  of  appellate  process  in 
appeals  or  writs  of  error  the  United 
States  Supreme  Court  is  not  con- 
trolled by  the  laws  of  the  various 
states  or  territories.  Tripp  v,  Santa 
Rosa  St.  R.  Co.,  144  U.  S.  129. 

On  appeal  to  that  tribunal  there 
must  be  actual  notice  or  notice  di- 
rected by  rule  or  special  order  of  the 
court,  to  bring  parties  properly  before 
iti   Tripp  V.  Santa  Rosa  St.  R.  Co.,  144 
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•  •         ■ 

VotiM  by  ^biioation. — ^A  party  brought  before  the  appellate  court 
by  publication  of  notice  of  appeal  is  chargeable  with  notice  of  the 
reversal  and  remand  of  his  case  and  of  any  subsequent  proceed- 
ings in  the  trial  court  without  additional  notice.^ 

Conftniotion  of  sutiitM.-=-An  appeal  or  a  writ  of  error  is  regarded  as 
the  continuation  o£  the  original  controversy  so  far  as  affects  the 
construction  of  statutes  allowing  substituted  service.*  The  effect 
of  such  statutes  is  to  continue,  but  not  to  create^  a  jurisdiction 
acquired  over  a  party  in  the  trial  court.* 

Penonal  Judgment. — An  appellate  tribunal  may,  therefore,  render 
a  personal  judgment  against  a  nonresident  appellee^  although 
cited  only  by  published  notice  of  appeaL^ 

fit  Orfgiaia  PnMMdfng. — Such'  a  judgment  in  an  original  proceeding 
would  be  a  nullity,  but  as  jurisdiction  once  properly  acquired  in 
the  trial  court  continues  to  the  termination  of  the  controversy, 
on  appeal  notrce  thereof  by  poblicalton  is  sufBcient.*^ 

Whan  Vabftltnttd  UnrrfMiiiBy  b*  XtA». — Substituted  service  of  notice  of 
appeal  can  only  be  made  in  the  cases  and  in  the  manner  designated 
by  the  statute.^  Such  statutes  are  in  derogation  of  the  common 
law,  and  a  strict  and  literal  compliance  with  their  provisions  is 
required  to  confer  jurisdiction  on  the  appellate  tribunal^ 

U,  S«  199;  Hewitt  «.  Filbert*  ir6  U.  Jordaa  v.  GiMin.  13  Cal.  100;  Rtcket- 

S.  14a;  Daytoa  v.  Lash,  94  U.  S.  112.  son  v,  Richardson*  a6  Cal.  149;   Mc- 

Nstiofft  by  PabUtaUoa. — Accordingly  Miaa  v.  Whelan,  27  Cal.  300;  Reed  v, 

a  notice  of  a|^>eal  to  the  U.  S.  Sii-  Allisoa*  61  Cal.  461;  Cunningham  r. 

pcene  Court  served  on  the  opposite  Warnekey.  61  CaL  507;  Chandler  v. 

party  by  publication  ia  bad,  witkout  a  Kash,  s  ^cIl.  409^  Piatt  v.  Stewart, 

apecial  order  of  the  court  obtained  10  Mich.  260;  King  v.  Harrington,  14 

lor  that  purpose,  whether  valid  by  Mich.  532;  Colton  v.  Rupert,  60  Mich, 

laws  oi  tiie  state  or  not.     Tripp  v.  32S;  Cook  v.  Farmer.  12  Abb.  Pr.  (N. 

SaBta  Rosa  St.  R«  Co.,  144  U.  S.  129.  Y.   Supreme   Ct.)  359;    Wortman    v; 

I.  Fitzsinunoos  v..  Johnson,  9Q  Tenn.  Wortman,  17  Abb.  Pr.  (K.  Y.  Supreme 

4a8*  Cu)  66;  Freeman,  v.  Uawkina»  77  Tex. 

%,  Fiusimmonav.  Joihason,9oTeiui.  498. 

430;    Nations  v,  Johnson,  24    How.  Mfitaka  £a  Pahliihad  Vama. — Where 

(U.  S.)  195;  Pennoyer  V.  Neff,  95  U.  S.  the  aame  of  plaintiff  was  published 

734;  Coheoa  v.  Virginia,  6  Wheat.  (U.  three  weeksasGrantH.  Hunt, and  three 

S,>4Iq;  Clarke  v.  l^atthewson,  12  Pet.  weeks  as  Garrett  B.  Hunt — held^  no- 

(U.  S.)  170;  Colorado  Springs  Co.  «.  compliance   with    statute.     Colton  o. 

Co  well,  6  Colov  73;    Eicholu  «.  Wil-  Ru^rt,  60  Mich.  32a. 

bur,  4  Colo,  434;   Coanor  v.  Connor,  whfext  EaraJen.  —  But    in  Lane  v. 

4  Colo.  74;   Leach  v,  Blakely,  34  Vt.  Inncs»  43  Minn.  143,  it  was  held  that 

34>  printifihg  i^intiff*s  name  "  Bulah  M. 

a.  Fitssimmoaa  v.  Johaaoa,  90  Xenn.  Plimpton,'"  when  it  realty  was  "BeuJaJh 

430w  M»  Plimptoa,"  was  an  immaterial  yar- 

4.  Fitzsimmona  9.  JohAaoxii,9oTena.  fation. 

43P.  Where  the  names  are    so    similar 

&•  Fitzsinuvonav.  Johx^oa»9aTean.  that  the  identity  cannot  be  mistaken 

430.  it  win  in  general  be  sufficient.     Lane 

9.  Heiolenv.  Heilbron,  94  CaL  641 ;  v.   lanes*  43  Minn.  143;  Stevens  v. 

Jordaa.  v.  Giblin,  12  CaL  roo;  Free-  Stehbins,  4  III.  2$;  Helton  v,  Fisher, 

■laa  v^  Hawkins,.  77  Tex.  49S;  Cook  44  IlL  32;  MaHoy  v.  Riggs,  76  III.  748; 

Vw  Famer.   12  Abb.  Pr.  (N.  Y.  Su-  Seaver  v.  Fitzgerald,  23  Cal.  86;  Stew- 

preiae  Ct.)  359»  art    v^  State.  4    Blackf.    (rnd.)  171;. 

7.  Heinlen  v,  Heilbron,  94  Cat.  641;  Schoofer  v.  Asherst,  r  Lift.  (Ky.)  216^ 
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(lo)  Proof  of  Service — By  OfldalCertliloate. ^-Service  of  notice  of 
appeal  may  be  proved  by  an  official  certificate — ^as  the  return 
of  the  sherifif,  when  aqthorized  to  serve  such  process.* 

By  Adknowledgmeiit. — Or  by  the  acknowledgment  of  the  party 
served  or  his  attorney  indorsed  on  such  process.* 

Seryiee  by  XaU.— But  statutes  allow,  etc.,   Co.   (S.    Dak.,  1893),  54  N.  W. 

ing  service  of  notice  of  appeal  by  mail  Rep.    272;  Cella  v,  Schnairs,  42  Mo. 

do  not  apply  to  service  on  the  clerk  App.  316;   Rowan  v,  Wallace,  7  Port 

of  the  trial  court  unless  they  expressly  (Ala.)    171;    Talman    v,    Barnes,    12 

so  state.     Thorson  v,  St.  Paul  F.,  etc.,  Wefld.  (N.  Y.)  227. 

Ins.  Co.,  32  Minn.  434.  Who  may  Acknowledge  Bervioe. — Any 

When  Complete. — Service  by  mail  is  one  upon  whom  service  may  be  legally 

complete  when  the  copy  of  the  notice  executed   may  acknowledge   that   he 

properly  addressed  is  deposited  in  the  has    been   served.     Read    v,    Benton 

post-office.      Brown  v.  Green,  65  Cal.  County,    10    Oregon    154;    Talladega 

221.  Ins.     Co.     V.     Woodward,    44    Ala. 

Afidayit  of  flervioe.  —  The  require-  287. 

ments  of  the  statute  must  be  strictly  Waiver  Contained  in  Acknowledgment, 

complied  with,  and  all   the  facts   re-  — In  jurisdictions   where   it   is    held 

quired   by  it  must   be  stated   in   the  that  statutory  notice  of  appeal  cannot 

affidavit  of  service.     Reed  v.  Allison,  be  wholly  waived,  an  acknowledgment 

61  Cal.  461 ;  Cunningham  v.  Warne-  of  service  may  include  a  valid  waiver 

key,  61  Cal.  507.  of  steps  requisite  to  constitute  a  per- 

WhenOlijeetioni  Waived. — Objections  sonal    statutory    service.       Read    v, 

to  the   order  of  publication,  on   the  Benton  County,  10  Oregon  154;  and  see 

ground    of    defects    in    the    affidavit  also  Rowan  v.  Wallace,  7  Port.  (Ala.) 

and    notice,    must    be    made    before  17T;  Talman  v.  Barnes,  12  Wend.  (N. 

the   submission   of    the   case    on   its  Y.)  227. 

merits,  or  they  will  be  deemed  A  written  acknowledgment  will  con- 
waived.  Goodell  V.  Starr,  127  Ind.  stitute  a  waiver  of  defects  in  the 
198:  Quarl  V.  Abbett,  102  Ind.  233;  notice,  as  where  a  party  is  addressed 
Field  V.  Malone,  102  Ind.  257;  Picker-  "  J."  M.  W..  instead  of  "  John  "  M.  W., 
ing  V,  State,  106  Ind.  228;  Kleyla  v.  Horst  v,  Wagner,  43  Iowa  373;  Mar-^ 
Haskett,  112  Ind.  515;  Essig  v.  Lower,  shall  v.  Harney  Peak  Tin  Min..  etc.,. 
120  Ind.  239;  Brown  v.  Goble,  97  Ind.  Mfg.  Co.  (S.  Dak.,  1893),  54  N.  W. 
86;  Terre  Haute  v.  Beach,  96  Ind.  143;  Rep.  272;  Bigler  v.  Waller,  12  Wall. 
McCormick  v.  Webster,  89  Ind.  105;  (U.  S.)  142;  or  as  in  lack  of  signature^ 
Million  V.  Carroll  County,  89  Ind.  5;  Cella  v.  Schnairs,  42  Mo.  App.  316; 
Oppcnheimer V.Pittsburgh, etc., R. Co.,  Livermore  v.  Webb,  56  Cal.  489. 
85  Ind.  471;  Stout  f.  Woods,  79  Ind.  Freenmption. — Theattorney  of  record 
108;  McAlpine  v,  Sweetser,  76  Ind.  for  a  party  in  trial  court  is  presumed 
78;  Hume  V.  Conduitt,  76  Ind.  598;  to  be  authorized  to  accept  service  for 
Muncey  v.  Joest,  74  Ind.  409;  Carrico  the  appellee.  Wood  v.  Thompson,  32 
V,  Tarwater,  103  Ind.  86.  La.  Ann.  801. 

1.  Moore    v.    Besse,    35    Cal.   184;  Acknowledgment  Outside  State.— An 

Sloper  t/.  Carey,  9  Oregon  511;  Seeley  acknowledgment  of  service  made  out- 

V.  Sebastian,  3  Oregon  563;  Boyle  v,  side  the  state  is,  unless  made  under 

Tolen,   8  Mo.  App.  93;  Hollowell  v.  statutes  authorizing  substituted  ser- 

Page,  24  Mo.  590;  Horton  v.  Kansas  vice,  void.    Read  t^. Benton  County,  10 

City,  etc.,  R.  Co.,  26  klo.  App.  349;  Oregon   154;   Scott  v.   Noble,  72  Pa. 

Page  V.   Page,  24  Mo.  595;   Williams  St.  115. 

r.  Hutchinson,  26  Fla.  513.  Ontdde  Jurlfldietlonal  Beiidenee. — And 

S.  Sanxey  v,  Iowa  City  Glass  Co.,  where  the  person  served  must  be  a 
63  Iowa  542;  Moore  v.  Besse.  35  Cal.  resident  within  a  certain  county  or 
184;  People  V,  Grigsby,  62  Cal.  482;  other  district,  acknowledgment  out- 
Li  vermore  V.  Webb,  56  Cal.  489;  side  such  jurisdictional  residence  is 
Lillienthal  v,  Caravita,  15  Oregon  339;  invalid.  Lillienthal  v,  Caravita,  15 
Read  v.    Benton  County,  10  Oregon  Oregon  339: 

154;  Richardson  v.  Pate,  93  Ind.  ^3;  Due  Service. — An  acknowledgment  of 
Marshall  v.  Harney  Peak  Tin   Mm.,  .  service  of  notice  is  an  acknowledge 
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By  Affidayit— Or  by  the  affidavit  of  any  competent  person,  where 
such  process  is  not  required  to  be  officially  served,  showing  therein 
the  facts  requisite  for  sufficient  service.^ 

Botium  of  OflUor— Whon  Oonolniiyo. — Where  it  is  the  official  duty  of 
the  sheriff  to  serve  the  notice  of  appeal,  his  return  is  conclusive 
evidence  of  the  fact,  and  cannot  be  collaterally  attacked.' 

ment    of    due    service.       People     v.  is   not  fatal  to  its  validity,  where  it 

Grigsby,  62  Cal.  482.  plainly  appears  from  the  other  dates 

On  Kotioa  when  Filed. — Proof  of  ser-  m  the   notice  that  it  was  served  in 

vice  when  in  the  form  of  indorsement  fact,   and   when.     Ellis    v.   Wait    (S. 

must  be  upon  the  notice  when  filed,  or  Dak.,  1893),  54  N.  W.  Rep.  925. 

no  appeal  is  taken.    Brinly  v,  Starr,  6  Forsonal  Sarvieo. — An  affidavit  which 

Oregon  207.  states  that  service  was  made  on  attor- 

Acknowledgment  must  bo  by  Person  neys  for  defendants  *' by  exhibiting  to 
Served. — In  Cox  v,  Wadlington,  3  How.  them  personally  the  said  copy,  and  by 
(Miss.)  57,  there  was  the  following  leaving  the  same  in  a  conspicuous 
acknowledgment  of  service:  **  By  place  in  their  office"  —  held,  a  sub- 
direction  of  Ramsay  M.  Cox  [the  stantial  compliance  with  the  statute, 
plaintiff]  I  indorse  service  of  the  Clark  v.  Strouse,  11  Nev.  76. 
within  citation:  acknowledged  this  lUnstration  of  Soifioient  Affidarit. — 
xith  May,  1836.  S.  D.  Livingston,  Where  service  of  notice  of  appeal  by 
Clk."  Held,  a  mode  of  acknowledg-  mailing  is  allowed,  an  affidavit  by  clerk 
ment  and  of  service  unknown  to  law,  of  appellant's  attorney  that  he  de- 
and  void.  posited  a  copy  of  the  notice  of  appeal 

After  Statutory  Period. — An  acknowl-  m  a  postpaid   wrapper  properly  ad- 

edgment  is  invalid  when  indorsed  on  dressed  to  the  respondent's  attorney  at 

the  process    after  expiration   of  the  his  residence  is  sufficient  proof.  Lowrie 

statutory  period  for  taking  an  appeal,  v.  Salz,  75  Cal.  349. 

Towdy  V,  Ellis.  22  Cal.  651.  Statements  most  be  Positiye. — But  an 

1.  Moore  v,  Besse,  35  Cal.  184;  Doll  affidavit  that  appellant  "believed"  he 

V,  Smith,  32  Cal.  475;   Lowrie  v,  Salz,  served  such  notice  in  accordance  with 

75  Cal.  349;  Pacific  Mut.   L.  Ins.  Co.  statute  is  insufficient.     Service   must 

V,  Shepardson,  76  Cal.  376;  Cunning-  be  positively  stated,  and  must  set  up 

ham  V,  Warnekey,  61   Cal.  507;  Reed  the  requisites  to  bring  the  case  within 

V.    Allison,    61   Cal.    461;     Steele   v,  the    statute    allowing    such    service. 

Merced  County,  62  Cal.  6;  Harris  v.  Pacific  Mut.  L.  Ins.  Co.  v.  Shepardson, 

Claflin,  36   Kan.   551;    Toner  v.    Ad-  76  Cal.  376. 

vance  Thresher   Co.,   45    Minn.  293;  Where  no  order  of  court -is  required 

Clark  V.  Strouse,  11  Nev.  76.  for    substituted   service  the  affidavit 

What  Constitutes  a  Bufileient  Affidavit,  of  service  must  set  forth  all  the  facts 

— The  affidavit  must  set  up  all  the  ma-  requisite  to  bring  the  case  within  the 

terial  facts  constituting  effectual  ser-  operation  of  the  statute.   Cunningham 

vice  according  to  the  statute,  or  no  v,  Warnekey,  61  Cal.  507;  Reed  ».  Al- 

jurisdiction  is   acquired.       Harris  v,  lison,  61  Cal.  461;    Steele  v.  Merced 

Claflin.  36  Kan.  551.  County,  62  Cal.  6;  Pacific  Mut.  L.  Ins. 

Defeots. — Where  there  is  not  an  en-  Co.  v.  Shepardson,  76  Cal.  376. 
tire  omission  to  state  a  material  fact,  Snrplnsage. — If  otherwise  sufficient, 
but  it  is  inferentially  set  forth,  the  pro-  an  affidavit  is  not  invalid  because  con- 
ceedings  are  merely  voidable.  Pierce  taining  surplusage.  Toner  v.  Ad- 
s'. Butters,  21  Kan.  124:  Ogden  v.  vance  Thresher  Co.,  45  Minn.  293. 
Walters,  12  Kan.  282;  Clappoole  v.  Servioe  by  Mail.— So  where  service 
Houston,  12  Kan.  324;  Atkins  v.  At-  by  mail  or  notice  of  appeal  is  allowed, 
kins,  9  Neb.  191;  Frazier  v.  Miles,  10  where  appellant  and  appellee  reside 
Neb.  109;  Gavock  v,  Pojlack,  13  in  different  places  between  which 
Neb.  538;  Holmes  v.  Holmes,  15  Neb.  steam  communication  exists,  the  af- 
615.  fidavit   must  state    the   residence  of 

Immaterial  Omission  in  Proof  of  Ser-  both  parties.     Cunningham  v,  War- 

Tioe. — The  failure  to  state  the  year  in  nekey,  61  Cal.  507. 

the  proof  of  service  of  notice  of  appeal  8.  Hallo  well  v.   Page,  24  Mo.  590: 
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Whon  not  OondmlTo. — But  where,  by  statute,  it  is  the  duty  of  the 
appellant  to  make,  sign,  and  sue  out  his  own  notice  of  appeal,  an 
officer,  in  serving,  acts  only  as  his  authorized  agent,  and  his  re- 
turn is  not  even  prima-facie  evidence  of  the  facts  set  up  therein,* 
unless  expressly  made  so  by  statute.* 

Ameadmont  of  Sotnrn. — ^An  officer's  return  of  service  indorsed  thereon 
may  be  amended,  where  it  can  be  so  amended  as  to  meet  the  full- 
est requirements  of  the  law,  in  strict  conformity  to  the  actual 
facts  of  service.*     See  article  RETURNS. 

(ii)  Filing. — A  notice  of  appeal  must  not  only  be  served,  but 
filed  with  the  clerk  of  the  trial  court ;  both  are  essential  to  confer 
jurisdiction.'* 

WhontobeFllod. — Where  statutes  require  the  notice  of  appeal  to 
be  filed,  it  is  generally  held  that  it  must  be  filed  before  or  con- 
temporaneously with  the  service  of  the  notice;*  otherwise  the 

Horton  v.  Kansas  City,  etc.,  R.  Co.,  ably  be  filed.     Baldwin  v.  Tuttle,  23 

36  Mo.   A  pp.  349;   Page  v.  Page,  24  Iowa  66. 

Mo.  595;   Delinger  v.  Higgins,  26  Mo.  FiUng  Exeoptlons. — Where  the  appel- 

180;  Reeves  v.  Reeves,  33  Mo.  28;  Jef-  lant  fails  to  file  his  notice  of  appeal  in 

fries  V,  Wright,  51  Mo.  215;  Stewart  time,  the  filing  of  exceptions  does  not 

V.  Stringer,  41  Mo.  400.  amount  to  notice  of  appeal.    Van  Clief 

CoBftable'i  Setam. — Return  by  a  con-  v,  Mersereau,  8  Abb.  Pr.  N.  S.  (N.  Y. 

stable  or  sheriff  must  show  service  Supreme  Ct.)  193,  note, 

within  the  precinct  where  he  had  juris-  Earlier   Cases  Contra, — Jackson  v. 

diction   to  serve   process.     Sloper  v.  Fassitt,  33  Barb.  (N.  Y.)  645;   Sher- 

Carey,  9  Oregon  511;  Roy  v.  Horsley,  man   v.  Wells,  14  How.   Pr.   (N.   Y. 

6  Oregon  270.  Supreme  Ct.)  525;  Fry  v.  Bennett,  16 

Betnm  Heed  not  be  Sworn  to.— The  How.  Pr.  (N.  Y.  Super.  Ct.)  385. 

constable's  or  sherifiTs  return  upon  a  Waiver  of  Filing. — In  Oliver  v,  Har- 

service  of  notice  of  appeal  need  not  vey,  5  Oregon  361,  it  was  said:  "The 

be  sworn  to.     Boyle  v,  Tolen,  8  Mo.  service  and  filing  the  notice  of  appeal 

App.  93.  are  indispensable  in  order  to  enable 

Tiiiio. — A    statutory   direction    that  the  appellate  court  to  obtain  jurisdic- 

a  notice  of  appeal  must  be  returned  tion  of  cause.     A  waiver  of  the  filing 

"immediately"  after  service,  to  the  by  the  stipulation  of  the  parties  is  not 

office  of  the  clerk,  is  construed  as  di-  the  equivalent   of  the   filing  of    the 

rectory  and  not  mandatory.     Littleton  notice;  for  consent,   though   it    may 

Sav.   Bank  v,  Osceola  Land   Co.,  76  waive  error,  cannot  confer  jurisdic- 

lowa  660.  tion." 

1.  Horton  v.  Kansas  City,  etc.,  R.  XoreFlliiig. — Merely  filing  the  notice 

Co.,  26  Mo.  App.  349;  Utica City  Bank  of  appeal  without  proof  of  service  is 

r.  Buel,  17  How.  Pr.  (N.  Y.  Supreme  ineffectual  for  any  purpose.     Henness 

Ct.)  499;  Hathaway  v.  Goodrich,  5  Vt.  v.  Wells»  16  Oregon  266. 

65;  Davis  V,  Clements,  2  N.  H.  390.  6.  California,  — Bufiend^diM   v,    Ed- 

S.  Horton  v,  Kansas  City,  etc.,  R.  mondson,  24  Cal.  94:  Moulton  v.  Ell- 
Co.,  26  Mo.  App.  349.  maker,  30  Cal.  527;  Boston  v.  Haynes, 

S.  Seeley  r.   Sebastian,   3    Oregon  31  Cal.  107;  Foy  v.  Domec,  33  Cal.  317; 

563-  Lynch  V.Dunn,  34  Cal.  518;  Hastings!'. 

4.  Franklin  v,  Reiner,  8  Cal.  340;  Halleck,  10  Cal.  31;  Dinan  v.  Stewart, 

Whipley  v.  Mills,  9  Cal.  641;  Hastings  48  Cal.  567;  Columbet  r.  Pacheco,  46 

V.  Halleck,  10  CaL  31;  Oliver  v.  Har-  Cal.  650;  Wright  v.  Ross,  26  Cal.  262; 

vcT,  5  Oregon  361.  People  v.  Ah  Yute,  56  Cal.  120. 

Viling   Statutory.— Unless    filing    is  Nevada, -Proves  v,  Tallman,  8  Nev. 

made  necessary  by  statute,  it  is  not  178;   Lyon  County  v,  Washoe  County, 

essential  to  perfecting  an  appeal,  al-  8  Nev.  177;  Johnson  v.  Badger  Mill, 

though  a  notice  of  appeal  should  prob-  etc.,  Co.,  12  Nev.  261. 

229 


WwmMl  BtqnititM  %o  APPEALS.  Txmmfir  of  Cmma. 

service  of  the  copy  of  the  notice  of  appeal  is  not  founded  upon 
the  filed  original,  and  is  consequently  void.^  But  in  some  cases 
it  is  held  that  service  may  precede  filing.* 

(12)  What  Record  must  5A^m/.— The  record  must  show  that 
notice  of  appeal  was  served  as  the  statute  required,'  and  that  a 
proper  filing  was  made,^  or  the  appeal  will  be  dismissed  for  lack 
of  jurisdiction.* 

By  BvidaiiM  Ontildt  Baoord. — But  in  some  states  it  is  held  that  the 
jurisdiction  of  the  appellate  tribunal  does  not  depend  upon  the 
proof  of  service,  but  upon  the  fact  that  service  has  been  made ;  • 

Other  States, — Courtright  v,  Berkins,  When  DMmod  GontemponuMiu.  —  A 

2  Mont.  405;  Slocum  v,  Slocum,  i  Ida-  notice  of  appeal  served  on  the  respond- 

ho  589;   Daniels  v.  Daniels,  9  Colo,  ent's  attorney  and  immediately  after- 

133.  wards  filed  by  the  clerk  is  good.    Both 

SUtatM  Btqniring  Immadiate  Filing  will  be  regarded  as  one  act.     Wright 

Birtctory. — A   statute   directing  filing  v.  Ross,  26  Cal.  262. 

with  the  clerk  immediately  is  directory,  Protnmption.  —  Where    service    was 

not  mandatory.     Littleton  Sav.  Bank  admitted  underneath  the  indorsement 

V.  Osceola  Land. Co.  76  Iowa  660.  of  filing,   it  was   presumed   that   the 

1.  Groves  v.  Tallman,  8  Nev.  178;  service  was  made  on  the  same  day  on 
Buffendeau  v.  Edmondson,  24  Cal.  which  it  was  filed.  People  v.  Ah  Yute, 
94;    Courtright  v,   Berkins,   2  Mont.  56  Cal.  120. 

405.  8.  Frederick  v.  Tierney,  54  Cal.  583; 

2.  Sadler  v,  Neisz,  5  Wash.  182.  Hildreth    v.   Gwindon,    10  Cal.   490; 
Before  £ntry  of  Judgment. — An  appeal     Franklin  v,  Reiner,  8  Cal.  340;  People 

from  a  judgment  will  be  dismissed  if  v.  Bell,  70  Cal.  34;  People  v,  Phillips, 

the  notice  of   appeal   is  served  and  45  Cal.  44;   People  v,  Clark,  49  Cal. 

filed  before  the  judgment  is  entered.  455;  Michel  v.   Michel,  74  Iowa  577; 

Tyrrell  v,  Baldwin,  72  Cal.  192;   Mc-  Redhead  v.  Baker,  80 Iowa  162;  Smith 

Laughlin    v.    Doherty,    54    Cal.    519;  v,  Des  Moines  (Iowa,  1892),  51  N.  W. 

Schroeder    v.    Schmidt,   71   Cal.    399;  Rep.  253;  Phillips  v.  FoUet,  69  Iowa 

Thomas    v.    Anderson,    55    Cal.    43;  39;  Pittman  v,  Pittman,  56  Iowa  769; 

People  V.  Center,  66  Cal.  567;  Kimple  Green  v.  Ronen,  59  Iowa  83;  Gerodias 

V.  Conway,  69  Cal.  71.    But  where  the  v.  Handy,  3  La.  Ann.   334:    Galpin  v. 

notice  of  appeal  from  the  judgment  is  Page,  18  Wall.  (U.  S.)  371. 

filed  on  the  day  on  which  judgment  is  Snbititated  Service. — The  record  must 

entered,  the  appeal  is  not  premature  show  that  the  case  is  one  in  which 

and   will   not  be  dismissed,  notwith-  such  service  is  permitted,  and  that  the 

standing  it  was  served  on  the  preced-  mode  pointed  out  by  statute  has  been 

ing  day.     Tyrrell  v,  Baldwin,  72  Cal.  strictly   followed.      Heinlen   v,    Heil- 

192.  bron,  94  Cal.  641. 

In  South  Carolina,  however,  it  has  Borden    of    Proof. — The    burden    of 

been  held  that  a  notice  of  appeal  may  proof  to  show  legal  service  is  on  the 

be  served  after  the  verdict  and  before  appellant.     State  v.  Johnson,  109  N. 

judgment    is    entered,    if    otherwise  Car.  853;  Finlayson  v.  American  Ac- 

within  statutory  requirements.     Wal-  cident  Co.,  109  N.  Car.    196;   Sparrow 

lace  V.  Columbia,  etc.,  R.  Co.,  36  S.  v.  Davidson  College,  77  N.  Car.  35. 

Car.  599.  4.  Attoway     v.     Goldsmith    (Tex., 

Before  Filing  Transcript. — A  notice  of  1891),    18  S.   W.  Rep.   604;  Tootle  t/. 

appeal  may  be  taken  before  the  filing  French,  2  Idaho  744. 

of  the  transcript.     State  v.  Ruff  (Ind.  6.  Caldwell  v,  Rilddy,  i^Idaho  760; 

App.,  1893),  33  N.  E.  Rep.  124;  John-  Johnson  v.  State,  8   Tex.    App.   671; 

son  V.  Stephenson,  104  Ind.  368.  Strang  v,  Keith,  I  Oregon  312;   Honk 

Before  Filing  Undertaking. — Where  v.  Barthold,  73  Ind.  2X;  States'.  King, 

an  undertaking  must  be  filed  to  per-  i  Kan.  466. 

feet  the  appeal,  service  of  notice  must  6.  Heinlen  v.  Heilbron,  94  Cal.  641; 

precede.     Sweeny  v.   Riley,   42  Cal.  In  re  Newman,  75  Cal.  920;  Pichler  v. 

402.  Look,  93  Cal.  600. 
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and  the  failure  of  jthe  record  to  show  sufficient  service  may  be 
supph'ed  by  afBdavits  outside  the  record.^ 

(13)  Amendment  of  Notice. — Since  service  in  the  statutory 
manner  is  jurisdictional,  a  failure  to  comply  with  a  material  re- 
quirement of  the  statute  defeats  its  operation.*  The  appellate 
court  acquires  no  jurisdiction  for  any  purpose,  and  cannot  there- 
fore supply  the  omission  or  rectify  the  defect  in  the  notice.* 

(14)  Waiver  of  Defects  in  Notice  —  By  fl«&«ml  AppMra&oe.  — 
An  adverse  party  upon  whom  notice  of  appeal  has  not   been 

1.  So  held  in  Nevada^  Elder  v.  Fre-  appeal  is  defective  for  lack  of  a  si^na- 

vert,    18    Nev.   278;    and    California,  ture.     Morris  v.    Brewster,    60    Wis. 

Heiolen  v,  Heiibron,  94  Cal.  641;  Perri  229. 

r.  Beaumont,  83  Call  108.     See  infra,  AnMiadmant  as  Froosss. — A  notice  of 

Rtcord  on  ApptaL  appeal  is  regarded  by  some  courts  as 

Contradiotioa    of    JUoord. — But    affi-  a  mere  proceeding  in  the  case,  amend- 

davits  cannot  be  received  to  contra-  able,  when  not   fatally  defective,  by 

diet  positive  statements  of  the  record,  order  of   court.     Shuler  v.  Maxwell, 

Matter  of  15th  Avenue  Extension,  54  38   Hun   (N.    Y.)   240;    McDonald   v, 

Cal.  179.  McConkey,  54  Cal.  144. 

DaiiMtiye  XaiUog. — ^A  defective  rec-  So  an  appeal  taken  in  the  name  of 

ord,    showing    a    mailing    of    notice  one  codefendant  is  amendable  on  ap- 

of     appeal    to  a    place    confessedly  peal.     Harper  v,  Bibb,  45  Ala.  670. 

not  the  office  address  of  the  attorney  In  other  courts  it  is  considered  in 

for  the  appellee,  was  held  curable  by  the    nature   of    process,    and    conse- 

affidavit  of  the  attorney  for  appellee  quently  filing  of  the  notice  of  appeal 

that  he  actually  received  such  notice,  cannot  be  waived  by  stipulation,  nor 

Heinlen  v.  Heiibron,  94  Cal.  641.  can  notice   or  certificate   of  error  be 

ioppltniaatal  Seoord. — Or  by  supple-  amended.     Oliver  v.  Harvey.   5  Ore- 
mental  record.     Bonsell  v,  Bonsell,  41  gon  561;  Dolph  v.  Nickum,  2  Oregon 
Ind.  476.     See  infra^  Rtcord  on  Ap-  aoa:  Shirley  v,  Burch,  16  Oregon  i. 
peaL  Hew  York.  —  In   New   York,   under 

Szeuable  Segleot. — In  Hattsv.  Mar-  §3049  Code   Civ.    Pro.,   an  amend- 

tin,  131  Ind.  i,  it  was  held  that  an  ap-  ment   may  be   made  in  the  notice  of 

pellate  court  has  an  inherent  power  to  appeal  where  it  is  taken  in  good  faith, 

relieve  against    excusable    mistakes,  and  where  an  act  necessary  to  perfect 

and  that,   accordingly,   an  appellant  the  appeal  is  omitted  by  mistake  or 

would  be  allowed  to  correct  an  error  inadvertence.     Chatfield  v.  Reynolds 

of  clerk  in   misnaming  in  the  tran-  (Supreme  Ct.),  9  N.  Y.  Supp.  880:  Mc- 

script  a  party  served  with  notice  of  Carthy  v.  Crowley  (Supreme   Ct.),  5 

appeal.  N.  Y.  Supp.  675. 

i.  In  re  Gold  St.,  2  Dakota 39;  Mor-  As  the  inadvertent  omission  of  a  re- 

ris  V,  Morange,  26  How.  Pr.  (N.   Y.  quest  for  a  new  trial.     Chatfield   v. 

Supreme  Ct.)  247,  ajgirmid,  ^Z  N.  Y.  Reynolds  (Supreme    Ct.),    9    N.    Y. 

172;  U.  S.  V.  Lone  Fisherman,  3  Wash.  Supp.  880. 

Ter.  316.  laterloentery  Judgmaat.— But    there 

8.  /if  r^  Gold  St.,  3  Dakota  39;  Mor-  can   be   no    review    of    interlocutory 

ris  V.   Morange,  26  How.  Pr.  (N.  Y.  judgments  or  intermediate  orders,  un- 

Supreme  Ct.)  347,  affirmed  38  N.  Y.  less  originally  specified  in   the  notice 

172;  Sails  V,  Butler,  27  How.   Pr.  (N.  of  appeal,  the  appellate  court  having 

V.  Supreme  Ct.)  133;  Piper  v.  Van  no  power  to  allow  amendment  after 

Bnren,  27  Hun  (N.  Y.)  389;  Dolph  v,  the  expiration  of  the  time  to  appeal. 

Nickum,  2  Oregon  202;  Seeley  v.  Se-  Webster  v.  Clark  (Supreme  Ct.),  22N. 

bastian,    3    Oregon    563:    Morris    y.  Y.  Supp.   279;    Lavelle  v.  Skelly,  94 

Brewster,  60  Wis.  229;  Kidder  9.  Fay,  Hun  (N.  Y.)  642:  Piper  v.  Van  Baren, 

60  Wis.  2x8;  Palmer  9.  Petterson.  46  27  Hun  <N.  Y.)384;  Richards  v.  Brice 

Wis.  401;  Cinnock  v.  Stevens,  23  Wis.  (C.  PI.),  3  N.  Y.  Supp.  941;  Patterson 

396;  Whipley  v.  Mills,  9  Cal.  641.  v,  McCunn,  38  Hun  (N.  Y.)  531;  Dick 

OliitrfttisB. — ^As  where  the  notice  of  v,  Livingston,  41  Hun  (K.  Y.)  45$. 
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served  as  the  statute  requires,  waives  the  defect  when  he  ap- 
pears generally  in  the  appellate  court.*  See  article  Appear- 
ances, XIII.  3. 

7oind«r  in  Error. — Such  defects  are  also  waived  by  joinder  in 
error  or  submission  of  the  cause  bv  agreement  without  objection 
on  the  ground  of  defective  notice.* 

1.  Alabama, — ^Alexander  v.  Nelson,  not  estopped  to  take  a  second  appeal 

42  Ala.  462:  Carter  v.  Thompson,  41  by  the  dismissal  of  his  first  appeal 

Ala.  375;  Thompson  v.  Lea,  28  Ala.  for  a  technical  error  in  bringing  the 

453.  cause  up.    But  his  second  appeal  must 

/y<m</a.— Williams  v.   LaPenotiere,  be  taken  within  the  time  limited  for 

36  Fla.   333;    Guarantee   Trust,   etc.,  taking   an   appeal   from   the   decree. 

Co.  V.  Buddington,  23  Fla.  514.  Yeaton  v.  Lenox,  8  Pet.  (U.  S.)  123; 

Indiana, — State  v.   Hattabough,  66  U.  S.  v,  Curry,  6  How.  (U.  S.)  106. 

Ind.  223;  Schmidt  v,  Wright,  88  Ind.  Appeal  firom  Probata.— So  the  failure 

57.  to  give  a  notice  of  appeal  on  appeal 

Missouri. — Deatley  v.  Potter,  29  Mo.  from  probate  has  been  held  to  make 
App.  222;  Bates  v.  Scott,  26  Mo.  App.  the  appeal  voidable  only,  not  void;  and 
428;  Rector  v.  St.  Louis  County  Ct.,  1  the  defect  may  be  waived  by  appellee. 
Mo.  607;  McCabe  v,  Lecompte,  15  Orcutt's  Appeal,  61  Conn.  381;  Bailey 
Mo.  78;  Hammerstein  v.  Haase,  47  v,  Woodworth,  9  Conn.  388;  Leaven- 
Mo.  498;  Fisher  v.  Anderson,  loi  Mo.  worth  v.  Marshall,  19  Conn,  i;  Trin- 
459.  ity  Church    v.    Hall,   22  Conn.    125; 

Ohio. — Wangerien  v.  Aspell,  47  Ohio  Deming's  Appeal,  34  Conn.  201;  Dono- 

St.   254;    Cleveland,   etc.,   R.  Co.   v.  van's  Appeal,  40  Conn.  154. 

Mara,  26  Ohio  St.   185;    McGuire  v.  C<atra.— It  has  been  held,  however, 

Ranney,  49  Ohio  St.  372.  that  since  waiver  rests  on  implied  con- 

Texas. — Hay  worth     v.    Rogan,    77  sent,  no  jurisdiction  can  be  acquired 

Tex.  362;   Wescott  v.  Menard,  Dall.  by  any  act  of  the  parties  if  the  statu- 

(Tex.)  503;  Yturri  v.  McLeod,  26  Tex.  tory  notice  is  not  given.     Otherwise 

84:  Womack  v.  Shelton,  31  Tex.   592.  the  principle  would  be  violated  that 

Other  States. — Holden  v.   Haserodt  consent    cannot    confer    jurisdiction. 

(S.  Dak.,  1891),   49  N.   W.   Rep.   97;  /»  r^  Gold  St.,  2  Dakota  39;  Bonds  v. 

Robertson  v.  O'Reilly,  14  Colo.  441;  Hickman,  29  Cal.  461. 

Bensbn  v.  Carrier,  28  S.  Car.  119.  And  when   the  statute  prescribing 

United  States. — Alviso  v.   U.   S.,   5  how  notice  of  appeal  shall  be  served 

Wall.  (U.  S.)824;  Viilabolos  v.  U.  S.,  prescribes  that  the  appeal  shall   not 

6  How.  (U.  S.)  81;  Sage  v.  Iowa  Cent,  be  taken  otherwise,  it  is  held  that  no- 

R.  Co.,  96  U.  S.  712;  Freeman  V.  Clay,  tice  as  the  statute  requires  cannot  be 

48  Fed.  Rep.  849;  U.  S.  v.  Hopewell,  waived.      Oliver  v.  Harvey,  5  Oregon 

51  Fed.  Rep.  798.  360;  Wolf  v.  Smith,  6  Oregon  73. 

Addressed  to  Firm. — So  the  error  of  2.   United   States.  —  Richardson    v, 

addressing  a  citation  on  appeal  to  a  Green,  130  U.  S.  104. 

firm  instead  of  to  individual  partners  Afissouri.—Baites  v.  Scott,   26   Mo. 

is  cured  by  the  general  appearance  of  App.  428;   Deatley  v.  Potter,  29  Mo. 

the  partners  in  the   appellate  court.  App.  222;  Jn  re  Joseph  Uhrig  Brew- 

U.  S.  V.  Hopewell,  51  Fed.  Rep.  798.  ing  Co.,  11  Mo.  App.  387. 

But  entry  of  appearance  prior  to  the  Indiana. — State  v.  Hattabough,  66 
filing  of  petition  in  error  waiving  Ind.  223;  Field  v.  Burton,  71  Ind. 
service  of  process  takes  effect  from  the  380;  State  v.  Walters,  64  Ind.  228; 
time  of  filing,  and  the  death  of  defend-  Miller  v.  Hays,  20  Ind.  451;  Brad- 
ant  in  error  before  filing  nullifies  the  ley  v.  State  Bank,  20  Ind.  528;  Mc- 
appearance  and  waiver.  McGuire  v.  Dougle  v.  Gates,  21  Ind.  65;  Preston 
Ranney,  49  Ohio  St.  372.  v.  Sandford,  21   Ind.   156;    Cromwell 

Offieial    Setum. — After    appearance  v.   Baty,   43  Ind.  357;    Rich  v.  Star- 

the    insufficiency  of    sheriff's    return  buck,  45  Ind.  310;   Davis  v,  Brinker, 

cannot  be  objected  to.      Thomson  v,  50  Ind.  25;  Marsh  v.  Elliott,   51  Ind. 

Bishop,  29  Tex.  154.  547;  Collins  v.  Rose,  59  Ind.  33;  Louis- 

Estoppel  of  Saoond  Appeal. — A  party  is  ville,   etc.,  R.   Co.  v.   Nicholson,   60 
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What  iB  a  Oo&eral  Appooraaoe. — Any    act   which    implies   that    the 

appellee  is  in  court  for  general  purposes  constitutes  a  general 

Ind.  158;  Lebanon  First  Nat.  Bank  v,  proof  of  such  service.  Bonds  v.  Hick- 
Essex,    84    Ind.    144;    Hendricks    v.  man,  29  Cal.  460. 
Frank,  86  Ind.  278;  Boling  v.  Howell,  Such  a  stipulation  cannot  be  contra- 
93  Ind.   329;  Martin  v.  Orr,  96  Ind.  dieted  by  a  certificate  of  the  clerk  that 
491;   Wilson  V.    HefSin,   81   Ind.   35;  no  notice  was  actually  served.     Moyle 
Dobbins  v.  Baker,  80  Ind.  52;  Easter  v.  Landers,  78  Cal.  99. 
V.  Acklemire,  81  Ind.  163;  Munson  v.  Citation. — A  general  appearance  is  a 
Blake,  loi  Ind.  78;  De Haven  v,  De-  waiver  of  the  issuance  and  service  of 
Haven,  77  Ind.  236;  Burk  v.  Simon-  any  citation.     Sage  v,  Iowa  Cent.  R. 
son,  104  Ind.   173;  Easter  v,  Severin,  Co.,  96  U.   S.   12;  Alviso  v,   U.  S.,  5 
78  Ind.   540;    People's   Sav.  Bank  v.  Wall.  (U.  S.)  824. 
Finney,    63    Ind.    460;    Ridenour    v.  The  appearance  of  the  appellee  by 
Beekman,   68    Ind.    236;    Bender    v.  counsel,withoutcitation,at  a  term  after 
Wampler,    84    Ind.    172;    Brooks    v.  the  term  at  which  the  appeal  is  re- 
Doxey,  72  Ind.  327;  Talburt  v.  Berk-  turnable,  and  a  motion  to  dismiss  the 
shire  L.   Ins.  Co.,  80  Ind.  434;  Etter  appeal  for  want  of  filing  the  transcript 
r.  Anderson,   84  Ind.  333;    Beck    v.  of  the  record  during  the  return  term, 
State,  72  Ind.   250;  Roy  v,  Rowe,  90  do  not  waive  the  citation.     Radford 
Ind.  54;  State  v.  Kutter,  59  Ind.  572;  v,  Folsom,  123  U.  S.  725. 
Walker  v.  Hill,  iii  Ind.  223;  Critchell  Voluntary    Appearance.  —  Where    a 
V,  Brown,  72  Ind.  539.  party  appears  voluntarily  in  court  he 
Other  States. — Chicago,  etc.,  R.  Co.  will  be  subject  to  the  same  jurisdiction 
V.  Abilene  Town  Site  Co.,  42  Kan.  104;  as  if  brought  in  by  regular  process  or 
Benson   v.   Carrier,   28  S.   Car.    119;  notice.  Deatley  z^.  Potter,  29  Mo.  App. 
Mackey  v.  Com.,  80  Ky.  345;  Tiffany  222;  Page  v,  Atlantic,  etc.,  R.  Co.,  61 
V.  Tiffany,  84  Iowa  122.  Mo.  78;  Waddingham  v,  Waddingham, 
XotiontoDismiMonTeohnioalGrotmdi.  27  Mo.  App.  596;  British  Bark  Latona 
—A  motion  to  dismiss  on  purely  tech-  v.  McAllcp,  3  Wash.  Ter.  332;  State 
nical  grounds  must  be  made,  if  at  all,  v.  Hattabough,  66  Ind.  223;  Moore  v. 
on  the  first  appearance  of  the  moving  Lewis,  76  Mich.  300;  Mickley  v.  Tom- 
party.     Walker  r.  Hill,  iii  Ind.  225;  linson,  79  Iowa  383;  Wangerien  v.  As- 
Field  V.  Burton,  71  Ind.  380;  Martin  pell,  47  Ohio  St.  250. 
V.  Orr,  96  Ind.  491:  Reeder  v,  Maranda,  Iowa. — In  Iowa  the  rule  is  that  the 
55  Ind.  239;  Herzogg  v.  Chambers,  61  abstract  must  show  that  an  appeal  has 
Ind.  333;  Pierson  V.  Hart,  64  Ind.  254.  been  taken  or  attempted,  and  jurisdic- 
WfdTor. — A  failure  to  serve  notice  tion  cannot  be  conferred  by  a  general 
of  appeal  is  not  waived  by  an  appeal  appearance  of  the  parties.     Donnelly 
taken  in  the  same  action  by  the  party  v.  Cedar  County,  75  Iowa  536;  Talbort 
on  whom  service   should   have  been  v.   Noble,  75  Iowa  167;   Plummer  v; 
made,  to  test  the  validity  of  the  bill  of  People's   Nat.    Bank,    74    Iowa    731; 
exceptions.     Davenport  v,  Hannibal,  Phillips  v,  FoUet,  69  Iowa  39;  Whitton 
no  Mo.  574.  V.  Fuller,  77  Iowa  599:  State  v.  Closs- 
Whcre  an  agreement  for  the  sub-  ner  (Iowa,   1892),  51   N.  W.  Rep.   i6; 
mission  of  the  cause  on  appeal  was  in-  Albia  First  Nat.  Bank  v.  Albia  (Iowa, 
dorsed  on  transcript  more  than  a  year  1892),  52  N.  W.  Rep.  333;  Farrell  v, 
before  it  was  filed — held,  not  to  affect  Muscatine  (Iowa,  1892),  52  N.  W.  Rep. 
appellee's  right  to  move  for  dismissal  333;  Mandellv.  Friedman  (Iowa,  1892),* 
on   the   ground   that  appeal  was  not  52  N.  W.  Rep.  333;  Schooley  v.  Globe 
taken  in  time.     Day  v,  Huntington,  Ins.   Co..   76   Iowa   78;    McManus  v. 
78  Ind.  280.  Swift,  76  Iowa  576. 

Oron-appellanti. — An  agreement  be-  The  abstract  must  show,  therefore, 

tween     cross-appellants    to    use    one  service  of  notice  of  appeal  on  the  ap- 

transcript  is  not  a  waiver  of  service  of  pellant  or  his  attorney  and  the  clerk 

notice  or  citation.     Pontier  v.  Jeffares,  below,  or  the  appeal  will  be  dismissed, 

25  Fla.  844.  although    parties    appear    generally. 

By  Mpolation. — A  stipulation  by  the  State  v.  Clossner  (Iowa,  1892),  51  N. 

attorneys  for  appellant  and  appellees  W.  Rep.  16. 

that  service  was  made  will  be  accepted  EzproN  Waiver. — Express  waiver  of 

in  the  Sapreme  Court  as  conclusive  service  of  notice  of   appeal  or  sum- 
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appearance;  it  is  an  appearance  for  any  other  purpose  than  to 
question  the  jorisdiction  of  the  court.^  See  article  APPEAR- 
ANCES, XVI. 

Special  Appearanoe. — But  an  appearance  for  the  express  purpose 
of  moving  to  dismiss  the  appeal  is  not  a  general  appearance, 
although  the  motion  is  not  special  in  form.*  See  article  Appear- 
ances, XV. 

Aiwgtanwi  U  flanrioa. — ^Acceptance  of  due  service  of  a  defective 
citation  or  notice  of  appeal  waives  irregularity.* 

4.  Affidayit  oa  App€«l — in  eaaeral. — Where  statutes  require  an 
appellant  to  make  affidavit  of  merits,  or  other  facts,  to  perfect  an 
appeal,  the  appellate  court  acquires  no  jurisdiction  unless  the 
affidavit  is  made  and  filed  strictly  as  the  statutes  require.^    The 

inons  in  error  must  be  made  in  open  Flake  c  Carson,  33  III.  518;  Miles  v. 

court   or  by  a  duly  signed   writing.  Goodwin,   35    IlL   53;    Blackburn    v. 

Haylen  v.  Missouri  Pac.  R.  Co.,  28  Sweet.  38  Wis.  578;  Schmitt  v.  Drouei, 

Neb.  660.  42  La.  Ann.  716;   Radford  e/.  Folson, 

1.  Robertson  v,  O'Reilly,  14  Colo.  123  U.  S.  725. 

441;  Burns  v.  Nichols,  89  Ul.  480;  An  appearance  by  the  filing  of  a  mo- 
Ryan  V.  Anderson,  24  IlL  653;  Will-  tion  confined  to  the  single  object  of 
lams  V.  LaPenotiere»  26  Fla.  333;  moving  for  dismiasal  of  the  appeal, 
Richardson  v.  Green,  130  U.  S.  104;  on  the  ground  of  a  failure  to  comply 
Richards  v.  Rock  RJapids,  72  Iowa  with  the  requirements  of  notice,  sup- 
77.  ported  by  affidavits  showing  the  ex- 
ming  of  Briel — ^Filing  of  a  brief  In  istence  of  the  specified  circumstances, 
the  Supreme  Court  is  a  waiver  of  notice  is  not  a  general  appearance.  Law  v. 
of  appeal.  Schmidt  v.  Wright,  88  Ind.  Nelson,  14  Colo.  4x2. 
57.  8.  Bigler  v.  Waller,  12  WaU.  (U.  S.) 

By  AgrMment  to  Inbinit — A  written  142. 

agreement  to  submit  a  cause  to  the  Aflnlniflii  of  Berrlee. — ^Admission  of 

appellate  court  waives  giving  notice  due  service  indorsed  by  the  attorney 

of  appeal   to  appellee.     Summers  v,  for  appellee  is  a  waiver  of  irregular 

State,  51  Ind.  201.  service,  because  too  late.     Stubbs  9. 

Motion  for  Gontinaanco. — Or  an  ap-  Stubbs,  iz  N.  Y.  Wkly.  Dig.  243. 

pearance  by  appellee  to  move  to  have  And,  in  general,  any  action  which  is 

the   cause  continued.      Robertson   v.  equivalent  to  acknowledgment  of  no- 

0*Reilly,  14  Colo.  441.  tice  waives  any  defects  in  such  notice. 

Motion  to  Withdraw  TraDseript. — Or  Goodwin  v.  Fox,  120  U.  S.  775;  Tripp 

a  motion  for  leave  to  withdraw  the  v.  Santa  Rosa  St.  R.  Co.,  144  U.  S. 

transcript  made  by  defendant  in  error.  129. 

Williams  v.  LaPenotiere,  26  Fla.  333.  The  Iowa  Code,   §§  3 180-3 182,  re- 
Bar  Docket. — ^The  mere  entry  of  the  quires  that  all  causes  which  have  been 
name  of  the  attorney  for  appellee  on  a  Appealed  more  than  thirty  days  are  for 
bar  docket  printed  for  convenience  of  hearing  at  the  next  term  thereafter, 
^attorneys  only  does  not  constitute  a  unless  continued   by  consent   or   for 
general  appearance  where  there  must  cause.     Notice  of  appeal  given  by  ap- 
also  be  a  formal   entry  In   the   suit.  peUant  recited  that  the  cause  would 
Fisher  v,  Anderson,  loi  Mo.  459.  be  for  hearing  at  the  second  term  of 
Withdrawal  of  Tranieript. — A  motion  the  court  held  thereafter.     Held,  that 
for  leave  to  withdraw  the  transcript  while  an  appellant  could  not  change 
made  by  defendant  in  error  is  a  gen-  the  rule  by  a  mere  declaration  in  his 
eral  appearance.    Williams  v,  LaPe-  notice  of  appeal,  a  motion  to  dismiss 
notiere,  26  Fla.  333.  would  not  be  granted,  as  the  notice 

2.  Law  V,  Nelson,  14  Colo.  4zs;  operated  by  law  to  carry  the  case  to 
Crary  v.  Barber,  i  Colo.  172;  Smith  9.  the  next  term.  Mickley  v.  Tomlinson, 
Arapahoe   County   Ct.,  4  Colo.    S35;  79  Iowa  383. 

Callahan  v,  Jennings,  16  Colo.  471;        4.  Crow  v.  Hardage,  24  Ark.  28J; 
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statutory  requirements  cannot  be  dispensed  with  by  any  court  or 
judge  without  express  authority  of  statute.^ 

liormal  BeqvMtoo. — The  affidavit  on  appeal  must  be  in  writing,' 
and  made  and  sworn  to  by  the  person  designated  by  statute,' 
but  the  signature  of  the  affiant  is  not  essential  to  its  validity.'* 
See  article  AFFIDAVITS,  VoL  I*,  p.  311. 

By  Agent. — Where  a  statute  allows  an  appeal  affidavit  to  be 
made  by  an  agent,  his  authority  must  duly  appear  by  a  properly 
executed  warrant  of  attorney.* 

AiBdaTit  of  M  Delay. — An  affidavit  that  an  appeal  is  not  prose- 
cuted for  delay  is  sometimes  required  ;  •  in  such  case  it  is  sufficient 

State  V.  Ritter,  9  Ark.  244;    Browdie  now,  July    18,    1849,   Joseph    Dysart 

9.  Whitfield,  7  Ark.  514;  State  Bank  appears,  makes  oath,  and  appeals  from 

V.  Hinchcliff,  4  Ark.  444;    Mcjenkin  the  award  of  arbitrators  in  this  case," 

V,  State  Bank,  7  Ark.  232;  Town  v.  was  held,  where  the  statute  did   not 

Wilson,  7  Ark.  386;  Wilson  v.  Dean,  expressly  require  an  affidavit  in  writ- 

10  Ark.    308;    Whitehill    v.    Bank,    i  ing  or  its  transmission  on  appeal,  suf- 

Watts  (Pa.)  396;     Bell    v,    Nims,    51  ficient  evidence  that  appellant   made 

111.  171.     See  article   AFFiDAvrrs  of  the   required  oath  that  appeal  "  was 

Memts,  Vol.  I.,  p.  338.  not   entered   for  delay,"   and   that  it 

As  where  an  appellant  or  his  agent  would  be  presumed  to  have  been 
must  file  in  court  an  affidavit  stating  taken  in  due  form  by  the  officials  be- 
that  the  appeal  is  not  made  for  vexa-  low.  Ross  v,  Dysart,  24  Pa.  St.  396. 
tion  or  delay,  but  because  affiant  veri-  Subititation  of  VtwAJBUavits. — Where 
ly  believes  that  appellant  is  aggrieved,  an  appeal  affidavit  properly  made, 
Browdie  v,  Whitfield,  7  Ark.  514.  filed,  and   sent  up  in  the  cause  has 

iBdoritment  on  Bond. — An  appeal  affi-  been  lost,  the  appellate  court,  upon 

davit  cannot  properly  be  indorsed  on  satisfactory  evidence  of  the  fact,  may 

an  appeal  bond,  as  the  latter  may  be  allow  a  new  one  to  be  substituted, 

awarded  to  the  appellee  for  prosecu-  Van  Campen  v.   Ribble,   17  N.  J.  L. 

tion  while  the  affidavit  on  appeal  re-  434. 

mains  on  the  file  of  the  court.    Where  5.  Lester  v.   Ha3rnes,   80  Ga.    120; 

so  indorsed   the  appeal  will  be  dis-  Duffie  v.  Black,  i  Pa.  St.  388;  White- 

Qiissed.     Freas  v.  Jones,  15  N.  J.  L.  hill  v.  Bank,  i  Watts  (Pa.)  396. 

21;    Dilkes  V,  Browning,  15  N.  J.  L.  Unless  the  statute  provides  other- 

471.  wise  it  must  be  made  by  the  appellant 

Effect  of  Such  Indorsement. — But  in  personally.      WhitehUi    v.    Bank,    i 

Robbins  v.  Bonnel,  16  N.  J.  L.  234,  it  Watts  (Pa.)  396. 

was  held  that  such  an  indorsement  6.  Wliat    b    Buffldoat   CompUanoo. — 

was  good  as  an  affidavit,  but  vitiated  Where  the  statute  required  that  an  affi- 

the  bond.  davit  must  state  that  the  appeal  was 

1.  State  V.  Rhodes,  112  N.  Car.  857;  "  not  intended  for  delay,"  an  affidavit 
State  V.  Wylde,  no  N.  Car.  500;  State  stating  that "  the  appeal  is  not  brought 
V,  Tow,  103  N.  Car.  350;  State  v.  for  the  purpose  of  vexation  or  delay," 
Jones,  93  N.  Car.  617.  was  held  a  sufficient  compliance.  New 

Thus  where  the  statute  on  appeals  Brunswick  Steamboat,  etc.,   Transp. 

in  forma  pauperis  requires  an  aver-  Co.  v,  Baldwin,  14  N.  J.  L.  442. 

ment  of**  good  faith,'*  the  want  of  it  is  But  in  Hitsmau  v.  Garrard,  16  N. 

fatal.     State  v,  Rhodes,  112  N.  Car.  J.  L.  126,  the  words  '*on  account  of 

857.    See  article  Appeal  Bonds,  XIV.,  delay"  were  held  not  a  sufficient  sub- 

Appeals  in  Forma  Pauperis,  stitate  for  **  for  delay." 

2.  Hitsman  v.  Garrard,  16  N.  J.  L.  In  an  affidavit  of  appeal,  objected  to 
124.  as  not  stating  the  nature  of  the  action 

S.  Hitsman  9.  Garrard,  16  N.  J.  L.  nor  where  it  arose  nor  when  it  was 

124.  tried,    the   affiant    deposed   that   "a 

4.  Hitsman  v.  Garrard,  16  N.  J.  L.  final  judgment  was  rendered  upon  an 

124.  issue  of  fact  and  law,  joined  between 

OnlAfldaTii. — A  record  entry,  *'and  the  parties,  by  £,  D.  Teele,  circuit 

235 


Fomal  B»qpU£m  to  APPEALS.  Txmmfir  «f 

where  made  by  one  of  several  appellants.^  Where  a  corporatioi^ 
is  appellant,  the  affidavit  may  be  made  by  any  officer  thereof  or  a. 
duly  authorized  attorney  having  knowledge  of  the  facts  sworn  to.* 

Entitling. — Where  an  affidavit  on  appeal  otherwise  substantially 
complies  with  the  statute  it  will  be  sufficient,  although  not  en- 
titled in  the  cause  and  containing  no  description  of  the  parties 
or  style  of  action.* 

filing. — ^An  affidavit  must  be  filed  within  the  time  required  by^ 
statute.'*  Where  sent  up  with  the  appeal  papers  or  embodied  in 
the  transcript  it  is  prima-facie  evidence  that  it  was  filed  in  the 
cause.* 

Date. — A  date  is  not  a  vital  part  of  an  affidavit,*  and  where  er- 

court  commissioner  in  and  for  said  i6  N.  J.  L.  75,  where  it  was  held  that 

county,  on  the  36th  day  of  March,  a.d.  the  affidavit  must  show  by  the  caption 

1889,   in  favor  of  Joseph   Hanaw  as  or  upon  the  face  that  it  was  made  in. 

complainant,   and    against    deponent  the  proper  cause. 

David  R.  Bailey  as  defendant,  whereby  As  to  entitling  affidavits  generally ». 

said  Bailey  is  required  to  leave  and  see  article  Affidavits,  Vol.  I.,  p.  311- 

deliver  up  possession  of  a  farm  to  Cenatmsd  with  Aooompaajing  Pfefm. 

said  Hanaw,  and  for  thirty-four  and  — The   accompanying    appeal  papers 

10-100  dollars  costs  of  suit."    Held^  may  be  read  in  connection  with  the  affi- 

sufficient.     Hanaw  v,  Bailey,  83  Mich,  davit,  and  it  will  be  sufficient  if  it  so- 

27.  appears    in   what   cause  and  appeal 

Insnftoient  CompliaiiM.  —  Where  the  it  was  intended  to  be  filed.  Blair  v. 
statute  requires  an  affidavit  of  appeal  Blair,  18  N.  J.  L.  123. 
to  state  "  whether  such  an  appeal  is  Entitled  in  wrong  Cavas. — But  where 
taken  from  the  merits  or  an  order  or  the  affidavit  is  entitled  in  the  wrong- 
judgment  taxing  costs,"  an  absence  cause  the  defect  is  vital  and  the  ap- 
of  such  statement  will  render  the  affi-  peal  is  not  perfected.  Yard  v.  Bodine, 
davit  bad,  and  warrant  dismissal  of  18N.  J.  L.490;  Dunham  v.  Rappleyea*. 
the  appeal,  unless  appellant  may  and  16  N.  J.  L.  75. 

does  amend  before  motion  to  dismiss  4.  And  the  appeal  papers  most  show 

is  made.     Spencer  v.  Beasley,  48  Mo.  the   fact  of    reasonable    filing.      See 

App.  97;  Whitehead  v.  Cole,  49  Mo.  Record  on  Appeal  9Sidi  Time  for  TmMmf 

App.  428;  State  V,  Thompson,  81  Mo.  Appeal,  infra.     Yard  v.  Bodtne,  18  nV 

163.  J.  L.  490;  State  V,  Ritter,  9  Ark.  248^ 

Affidavit  to  Bsonro  Prsfsrenoa.— Where  Or  that  it  was  waived   by  appellee. 

certain    cases   were  to  be   preferred  Crow  v,  Hardage,  24  Ark.  289. 

in  order  of  hearing  on  appeal,  unless  6.  Yard    v.    Bodine,   18    N.    J.   L. 

respondent    filed  and    noted   on  the  490. 

calendar  an  affidavit  of  merits — held,  Btforo  Motion  to  DismlH.— -In  the  case 

in  Aikin  v,  Morris,  2  Barb.  Ch.  (N.  Y.)  of  Brentlinger  v.  Brentlinger,  4Rawle' 

140,  that  a  new  affidavit  must  be  filed  (Pa.)  241,  it  was  held  that  a  statntory- 

and   noted   at   each    successive  term  requirement   that  an  appellant  shall 

until  the  cause  was  heard  or  it  would  make  oath  or  affirmation  to  be  JUed 

be  preferred.  with  the  record  that  an  appeal  was  not 

1.  New  Brunswick  Steamboat,  etc.,  intended  for  delay,  did  not  make  the 
Transp.  Co.  v.  Baldwin,  14  N.  J.  L.  affidavit  a  prerequisite  to  an  appeal, 
443.  nor  that  it  was  sufficient  if  filed  atany^ 

2.  New  Brunswick  Steamboat,  etc.,  time  before  motion  to  dismiss. 
Transp.  Co.  v,  Baldwin,  14  N.  J.  L.  Indorsomont.  —  Where    the    record 
443.  shows  that  the  affidavit  of  appeal  wa» 

8.  Hanaw  v,  Bailey,  83  Mich.  27;  duly  filed,  the  clerk's  omission  to  in- 
New  Brunswick  Steamboat,  etc.,  dorse  the  filing  is  immaterial.  State 
Transp.  Co.  v.  Baldwin,  14  N.  J.  L.  v.  Ritter,  9  Ark.  248. 
442;  Yard  v.  Bodine,  18  N.  J.  L.  490;  6.  Freas  v,  Jones,  15  N.  J.  L.  «i; 
overruling  Dilkes  v.  Browning,  15  N.  Lacy  t^.  Cox,  15  N.  J.  L.  47a  See 
J.   L.    471;    Dunham    v.    Rappleyea,  article  Affidavits,  Vol.  I„  p. 
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toneous  the  appellant  may  show  the  true  date  if  essential.^ 

S.  Time  &r  Taking  Appeal— a.  When  an  Appeal  is  Taken— 
•OtMnl  itoteiHint  of  tho  BvU. — An  appeal  is  taken  where  a  legal  con- 
edition  is  performed  which  terminates  the  running  of  the  statute 
limiting  the  time  for  taking  it.' 

Atc«uMalaw. — The  statute,  in  common-law  practice,  ceases  to 
run  from  the  day  on  which  the  writ  of  error  is  filed,*  The  day 
•on  which  the  writ  is  issued  or  tested  is  immaterial.'* 

la  Xfoitj. — In  chancery  practice  an  appeal  is  taken  when  the 
application  therefor  is  properly  presented  to  the  trial  court. 
The  time  of  its  actual  allowance  is  not  material^  unless  made 
beyond  the  term  at  which  the  decree  was  rendered.® 

VbAv  Oodo  Pnetioe. — Under  code  practice  an  appeal  is  taken  by 
serving  and  filing  the  notice  of  appeal.^ 

b.  Order  of  Allowance. — Where  statutes  require  a  prayer 
for  appeal  and  allowance  thereof  to  be  made,  the  application  may 
be  made  and  granted  at  any  time  during  the  term.^   The  making 

1.  Freas  v.  Jones,  15  N.  J.  L.  21.  4.  Credit  Co.  v.  Arkansas  Cent.  R. 

Illwtrfttion. — Where  an  appeal  bond  Co.,  128  U.  S.  258. 

was  dated  30th  of  October,  1832,  and  6.  Credit  Co.  v.  Arkansas  Cent.  R. 

the  joimt  of  an  accompanying  affidavit  Co.,  12S  U.  S.  259;   Radford  v,  Pol- 

50th  October,  1830 — held,  that  the  court  som,  123  U.  S.  725;  Womer  v,  Ravens- 

below  erred  in  refusing  to  allow  ap-  wood,   etc.,   R.   Co.,  37  W.  Va.  287; 

pellant  to  show  by  the   person   who  Cummings  v,   Hugh,  2  Vt.  578;   Uu- 

wrote  the  affidavit  and  dated  the  jurat  man  v,  Briggs,  32  La.  Ann.  655. 

that  it  was  a  clerical  mistake,  and  that  Where  Statute  Ceatet  to  Bun.  >- Where 

the  affidavit  was  in  fact  made  and  sub-  a  statute  (g  3,  ch.  135,  Codfe  W.  Va.) 

scribed  on    the    30th   October,    1832.  provides  that  a  petition  shall  be  pre- 

Freas  v.  Jones,  15  N.  J.  L.  21.  sented  within   a   specified  time   after 

Jarat. — Where   the  justice   fails  to  rendition  of  judgment  or  decree,  the 

:sign  the  jurat  to  an  affidavit  for  appeal,  currency  of  the  limitation  of  time  is 

he    may  be  compelled  to  do  so  by  arrested  by  filing   the   petition.     Ka- 

mandamus  or  rule  of  court.     Guy  v.  nawha  Valley  Bank  v,  Wilson,  35  W. 

Walker,  35  Ark.  212.  Va.  36. 

t.  Lowell  V.  Lowell,  55  Cal.  319.  6.  Joyner    v.    Hall,    36    Ark.    513; 

S.  Credit    Co.   v.    Arkansas    Cent.  Hewitt  t^.  Filbert,  116  \J,S,  112;  Rad- 

R.   Co.,   128  U.   S.   258;   Mussina  v,  ford  v,  Folsom,  123  U.  S.  725. 

Cavaxos,  6  Wall.  (U.  S.)355;  Scarbor-  7.  Lowell  v,   Lowell.   55   Cal.   319;* 

•ough  Vn  Pargoud,  108  U.  S.  567;   Pol-  Peran  v.  Monroe,  i  Nev.  408. 

leys  «r.  Black  River  Imp.  Co.,  113  U.  In  Kansas  a  proceeding  in  error  in 

3.  Si;  Brooks  v.  Norris,  11  How.  (U.  the  Supreme   Court   will   be  deemed 

S.)  904;  Farrar  v.  Churchill,  135  U.  S.  commeifced  at  the  date  of  the  sum- 

■bog.  mons,  where  the  summons  is  served 

lime  for  suing  out  a  writ  of  error  within  a  reasonable  time  afterwards. 

is  jurisdictional.     Ham   v,  St.  Louis  Smith  County  v.  Lahore,  37  Kan.  480; 

Public  Schools,  34  Mo.  181;  Creath  t/.  Thompson  v,  Wheeler   Mfg.  Co.,  29 

Smith,  90  Mo.  113.     And  a  bill  of  re-  Kan.  476. 

view  to  correct  errors  on  the  face  of  8.  Balance  v,  Frisby ,  2  111.  595 ;  Mc- 

the  record  will  not  lie  after  the  time  Miilen  v,  Bethold,  40  111.  34;   Illinois 

to  sue  oat  a  writ  has  expired.     Creath  Cent.    R.    Co.    v,    Johnson.    40   111. 

-v.  Smith,  90  Mo.  113.  35. 

niiMii.— In  Illinois  it  is  held  that  Ezteniioii  of  Time. — The  continuance 

the  issuance  of  the  writ  of  error  stops  of  a  motion  afifecting  a  decision,  as  for 

the  mnning  of  the  statute,  and  it  may  rehearing,   until    a  term    succeeding 

1>e  served  after  the  expiration  of  the  that  at  which  the  decision  was  ren- 

statutory  period.     Chicago,  etc.,  R.,  dered,  does  not  carry  over  the  decree 

«tc,  Co.  V.  Peck,  112  111.  408.  to  that  term  for  the  purpose  of  mak- 
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of  the  order  allowing  an  appeal  fixing  the  amount  of  bond  and  the 
time  within  which  the  boiid  and  the  bill  of  exceptions  shall  be 
presented  and  filed  is  a  judicial  act,^  and  cannot  be  performed  out 
of  court  or  after  the  expiration  of  the  term  at  which  judgment  is 
rendered,'  unless  statutes  so  intend*'  An  order  modifying  such 
an  order  must  be  made  in  compliance  with  the  same  principle.'* 

WlMB  Taken. — Such  an  appeal  is  taken  when  an  order  of  allowance 
is  made  by  the  court,^  and,  where  taken  in  term  time,  may  be  per- 
fected afterwards.® 

c.  Perfection  of  Appeal. — ^Wherc  an  appeal  bond  or  tran- 
script  is  required  to  be  filed,  or  any  other  act  to  be  done  within  a 
time  named  in  the  statute  as  a  prerequisite  to  the  perfection  of  an 
appeal,  the  mere  "  taking  "  of  an  appeal  by  service  of  notice  does 
not  render  the  appeal  effectual  for  any  purpose  until  such  statu-i 
tory  prerequisites  are  complied  with.'^ 

ing  an  order  of  appeal  at  that  term  OtA^  States. — Peran  v.  Monroe,  i 

valid.     Joyner  v.  Hall,  36  Ark.  513.  Nev.  408:  Dan  vers  v.  Durkin,  14  Ore- 

1.  Hake  v,  Strubel,  121  111.  325.  gon  37;   Schwede  v,   Burnstown,   35 

2.  Hake    v,   Strubel,   121    111.    325;  Minn.  468. 

Chester  v.  Wilson,  15   III.  App.  239;        Appeal    not   Protoeuted. — Where    an 

Waite  V.  Waite,  18  111.  App.  334.  appeal  is  allowed  but  never   prose- 

Signatnre  of  Doeroo  in  Yaoation. — The  cuted,  no  bond  given  or  citation  is- 

appeal  may  be  taken  to  the  pending  sued»  and  no  return  of  record  made  to 

term,  and,  where  a  decree  is  signed  in  the  appellate  court,  the  appeal  ceases 

vacation,  it  may  be  taken  at  any  time  to  have  any  operation,  and  is  of  no 

prior  to  the  expiration  of  the  succeed-  avail  to  appellant.     Credit  Co.  v.  Ar- 

ing  term.      Bissell  v.   Lloyd,   6    111.  kansas  Cent.  R.  Co.,  128  U.  S.  259. 
App.  460;  Augustine  v,  Doud,  i  111.        FUing  Undertaking. — If  the  under- 

App.  588.  •  taking  is  filed   within  the  statutory 

8.  Joyner  v.  Hall.  36  Ark.  513.     See  time,  the  appeal  is  well  taken.    Lowell 

article  Chambers  and  Vacation.  v,  Lowell,  55  Cal.  316;  Holcomb  v. 

4.  Hake  v,  Strubel,  121  111.  325.  Sawyer,  51  Cal.  417;   Peran  v.  Mon- 

6.  Vance  v,  Schuyler,  5  111.  286.  roe,  i  Nev.  408. 

6.  Vance  v,  Schuyler,  5  111.  286.  Failure  to  ^i7<f.— Failure  to  file  the 

7.  California, — Lowell  v,  Lowell.  55  undertaking  renders  the  notice  nuga- 
Cal.  319;  Little  v.  Jacks,  68  Cal.  343.  tory.     Lowell  v.  Lowell,  55  Cal.  316. 

Indiana. — Harshroan  v.  Armstrong,  Aeoeptanoo  of  Appeal  Bond. — The  ac- 

43  Ind.  126;  Jenkins  V.  Corwin,  55  Ind.  ceptance  of  an  appeal  bond  by  a  U. 

21;  Anderson  v.  Mitchell,  58  Ind.  592;  S.  district  judge  after  the  term    at 

Wright  V.  Manns,  iii  Ind.  425;  Bacon  which  the  decree  was  rendered,  and 

V,  Withrow,  no  Ind.  94;  Johnson  v.  where   no  citation  was  ever  issued, 

Stephenson,   104  Ind.   368;    Flory  v.  does  not  constitute  the  allowance  of 

Wilson,   83   Ind.   391;    Henderson   v.  an  appeal.     Radford   v.  Folsom,  123 

Halliday,  10  Ind.  24;  HoUingsworth  v.  U.   S.  725.      See  Prayer  for  Appeal^ 

State.  8  Ind.  257.  supra. 

"Unless  the  transcript  and  assign-  Servioe  of  Exceptions. — So  where  a 

ment  of  error  are  filed  within  the  time  copy  of  exceptions  is  not  served,  as 

limited,  there  is  no  cause  in  this  court.*'  the  statute  requires,  upon  the  presid- 

Wright  V.  Manns,  in  Ind.  422;  Bacon  ing  judge  of  the  trial  court  within  ten 

V.  Withrow,  no  Ind.  94;  Breeding  r.  days  from  its  running,  the  appeal  will 

Shinn,  11  Ind.  547;  State  v.  Delano,  be  dismissed.     Rogers  v.  Nash,  I2  S. 

34  Ind.  52;  Thoma  v.  State,  86  Ind.  Car.  559;  Exp.  Clyde,  14  S.  Car.  385; 

182;  Thomas  V.  Service,  90  Ind.  128.  /i«  r^  Fifty-four  First-Mortgage  Bonds, 

Louisiana,  —  Lacroix    v,    Bonin,   33  15  S.  Car.  304;  Sullivan  t^.  Speights, 

La.  Ann.  119;  Chretien  v.  Poincy,  33  12  S.  Car.  562;  Cureton  v.  Stokes,  20 

]La.  Ann,  131;  Fournet  v.  Van  Wickle,  S.  Car,  582. 

33  La.  Ann.  YXo8. Case. — The  appeal  is  also  waived  by 

.238 


Vonul  B^ftdiilM  to 


APPEALS. 


Ttanifer  of  Cause. 


d,  STATinrES  of  Limitation  Jurisdictional— (i)  Generally. 

— Statutes  limiting  the  time  to  appeal  from  a  decision  below  are 
mandatory  and  jurisdictional.*   They  must  therefore  be  strictly 


failure  to  serve  the  respondent  with  a 
copy  of  the  case  and  exceptions  within 
thirty  days.  Eogers  v.  Nash,  is  S. 
Car.  559. 

1.  California, — Dooling  v.  Moore,  90 
Cal.  141;  Watson  v.  Sutro,  77  Cal. 
609;  Jn  re  Fisher's  £state»75  Csd.  523; 
Ih  re  Backus's  Estate,  95  CaL  672;  In 
re  Barns'  Estate,  54  Cal.  223;  In  n 
Grider's  EsUte»  81  Cal.  574;  In  re 
Wiard's  Estate,  83  Cal.  6iq;  /m  r^Har- 
land's  Estate,  64  CaL  379;  In  re  Bur- 
ton's Estate,  64  Cal.  428;  In  re  San- 
derson's Estate,  74  CaL  199. 

Illinois. — Masoa  o.  Gibson,  13  111. 
App.  463;  MacLachlan  I'.  McLaughlin, 
126  III.  427;  Stevenson  v.  Westfall,  18 

ni.  209. 

Maryland, — Plummet  v.  Wilson,  73 
Md.  472:  Henderson  v.  Gibson,  19  Md. 

234. 
New  yi>ri.-— Wait  v.  Van  AUen,  S3 

N.  Y.  319;  New  York  v,  Schermer- 
horn,  I  N.  Y.  423;  Sheldon  v.  Bar- 
nard, 3  How.  Pr.  (N.  Y-  Ct.  App.) 
423:  Woolen  Mfg.  Co.  v,  Townsend, 
I  Code  Rep.  N.  S.  (N.  Y.)4i5r  Wells 
V,  Danforth,  7  How.  Pr.  (N.  Y.  Cc 
App.)  197. 

Pennsylvania, — Cherry  Tp.r.  Marion 
Tp.,  96  Pa.  St.  $28;  Westmoreland 
County  9.  Conemaugh,  34  Pa.  St.  S31; 
Hoag  «f.  Allegheny  Ci^,  21  Pittsb.  L. 
J.  (Pa.)  46. 

Washington, —  Starke  v,  Jenkins,  I 
Wash.  Ter.  4S1;  Seattle,  etc.,  R.  Co.. 
V,  O'Meara,  4  Wash.  17. 

Other  States. — Clutter  v.  Riddle,  124 
Ind.  500;  Helena  First  Nat.  Bank  v. 
Mc Andrews,  7  Mont.  434;  Brown  v. 
Coal  Co.,  48  Ohio  St.  543;  MoreU  v. 
Massa,  i  Kan.  224;  Rose  v.  Tyrell,  25 
Wis.  563;  Gardner  v.  Ingram,  82  Ala. 
339;  Ruff  0.  Hand  (Arizona,  1890),  24 
Pac.  Rep.  257;  Forest  v,  Stephens,  ai 
W.  Va.  316;  Giesing  v.  Schowengerdt, 
24  Mo.  App.  5S4;  Dusing  v.  Nelson,  6 
Colo.  39. 

United  SiaUs.—^9^&'^  v.  U.  S.  a3 
Ct.  CL  i;  Fowler  v.  Hamill,  139  U. 
S.  549;  Story  V.  Black,  119  U.  S.  235. 

Withffit  Delay.  —  Where  an  appeal 
mast  be  taken  "without  delay"  it 
must  be  taken  in  a  reasonable  time. 
Fleet  V.  Slate  (Md.,  i89i)>  21  Atl.  367; 
Sute  o»  Bowers,  65  Md.  364;  State  o. 
Long,  65  Md.  365;  Clark  v.  State,  68 


Md.  181;  Snowden  v.  State,  69  Md. 
210;  State  V.  Baer,  70  Md.  545.  Forty- 
nine  days  was  construed  an  un- 
reasonable delay  in  one  case.  Fleet  v. 
State  (Md.,  1891),  21  Atl.  Rep.  367; 
twenty-one  days  in  another,  State  v. 
Bowers,  65  Md.  363, 

Statutes  requiring  an  appeal  to  be 
taken  ''when  the  decision  is  made" 
intend  a  reasonable  time  thereafter, 
Farney  v^  Goodhue,  3  Ind.  247;  and 
in  that  case  it  was  declared  that  the 
appellate  conrt  could  not  say  from  the 
dates  alone  that  two  days  constituted 
an  unreasonable  time. 

A4i6immflKk  before  Szpization  of 
Timoi — ^Where  a  motion  to  grant  an  ap- 
peal may  be  made  within  ten  days 
after  sentence  is  passed,  and  the  court 
adjourns  before  the  expiration  of  the 
tenth  day,  a  motion  on  the  day  of  its  re- 
opening is  in  time.  State  v.  Estoup, 
39  La.  Ann.  906. 

Aftor  «'  HoaU  SiMion.'*— Where  a  stat- 
ute allows  an  appeal  to  be  takten 
before  the  *'nezt  session"  of  the  ap- 
pellate court,  an  appeal  is  too  late 
taken  on  the  first  day  of  the  session 
after  its  comnkencement.  Webster  v, 
Androscoggin  County,  64  Me.  436. 

Gonstraotlon  oC  Katuleo.  —  Statutes 
conferring  a  right  of  appeal  will  not 
be  construed  to  give  am  anlimited 
ri^ht  of  appeal  in  any  case  unless 
they  are  susceptible  of  no  other  con- 
struction. Janris  v.  Hamilton,  37 
Wis.  88;  Parker  v,  McAvoy,  36  Wis. 
322. 

apodal  Statiito.— If  the  case  is  not 
embraced  within  the  general  statutes 
limiting  the  time  and  conditions  of 
appeal,  the  particular  statute  under 
which  the  appeal  is  taken  governs. 
Webb  V.  Simpson,  105  Ind.  327. 

Court  Alwayo  Opoa. — Where  a  con- 
stitutional or  statutory  requirement 
provides  that  an  appellate  court  shall 
be  always  open  for  transaction  of 
business*  there  are  no  terms;  and 
statutes  or  rules  of  practice  requiring 
caases  to  be  filed  within  a  certain  time 
before  the  next  succeeding  term  are 
void.  Skagit,  etc.,  Co.  o.  Cole,  i 
Wash.  330. 

"  atttinf  "  of  Gout— Where  statutes 
allow  an  appeal  on  motion  if  made 
during  th^  "sitting'*  at  which   the 
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complied  with ;  the  court  cannot  engraft  any  exceptions  on  the 
statute  nor  admit  any  excuse  for  failure  to  comply  with  its  re- 
quirements, and  unless  an  appeal  is  taken  within  the  statutory 
period,  the  court  has  no  jurisdiction  and  the  appeal  is  void  for  ail 
purposes,^  and  will  be  dismissed  either  on  motion  of  appellee  or 

decision   is   made,    "sitting"   is    not  Arisona, — Ruff  v.    Hand   (Arizona, 
equivalent  to  term.     The  motion  must  1890),  24  Pac.  Rep.  257;  Zeckendorf  v. 
be  entered  before  the  court  adjourns  Zeckendorf,  i  Arizona  401. 
for   the   day.     Costigan   v.    Bond,  65  California, — In  re  Westerfield's  Es- 
Md.  122.  tate,  96  Cal.  113;  In  re  Backus's  Es- 
Time  of  Order. — Where  statutes  re-  tate,  95  Cal.  671;  In  re  Heldt's  Estate, 
quire  an  appeal  to  be  taken  when  the  98  Cal.   553;   Warner  v.  Darrow,   91 
order  is  granted,  the  period  of  two  days  Cal.  309;  Heilbron  v.  Fowler  Switch 
after  the  order  was  granted  was  held  Canal   Co.,    75    Cal.  426;    Lowrie  v. 
within   time  under  unusual    circum-  Salz,  75  Cal.  349;  Heilbron  v.  Center- 
stances.     Michigan   Cent.    R.   Co.  v.  yille,   etc.,   Irrigation  Ditch    Co.,  76 
Northern  Indiana  R.  Co.,  3  Ind.  239.  Cal.  8;   Gray  v.  Winder,  77  Cal.  526; 
Affirmation  of  Judgment. — Where  an  Dominques  v,  Mascotti,  74  Cal.  269; 
order  for  a  new  trial  was  granted  by  Mogk  v,  Peterson,  75  Cal.  496;  Peck 
a  justice  of  the  peace,  and,  after  hear-  v.    Courtis,   31    Cal.    209;    Smith    v. 
ing  it,  he  affirmed  the  prior  judgment  Christian,  47  Cal.  18;   Bornheimer  v, 
— l^A/,  time  of  appeal  ran  from  the  last  Baldwin,     42    Cal.    27;    Brandon    v. 
judgment.      Bowers    v.     McNutt,    5  Whitney,    54  Cal.   585;    Douglass   v, 
Blackf.  (Ind.)  231.  Fulda,   54    Cal.  589;   McCourtney  v. 
Term. — A  statute  requiring  an   ap-  Fortune,  42  Cal.  387;  Lower  v.  Knox, 
peal  to  be  taken  to  the  next  term  of  10  Cal.  480;  Towdy  v,   Ellis,  22  Cal. 
court  means  the  term  next  after  ad-  650;  Peck  v,  Vandenberg,  30  Cal.  11; 
journment  sine  die,     Moodie   v.  Van  Hihn  v»  Peck,  30  Cal.  280:  Thompson 
Dyke,  4  Yeates  (Pa.)  512.  v,  Connolly,  43  Cal.  636;  Weyl  v.  So- 
Bummoni  in  Error. — If  a  summons  in  noma  Valley  R.  Co.,  69  Cal.  202;  Gray 
«rror  is  issued  within  the  statutory  v.    Palmer,   28  Cal.  416;   Tillman   v. 
time    for   taking    an   appeal,  service  Averett,     82     Cal.    576;     Romine    v. 
after  the  time  has  expired   is   good.  Cralle,  80  Cal.  626. 
Hendrickson  v.  Sullivan,  28  Neb.  790;  Colorado. — Brown  v.  Willoughby,  5 
Rogers  v,  Redick,  10  Neb.  332;  Bemis  Colo,  i;   Freas  v.  Townsend,  i  Colo. 
V,  Rogers,  8  Neb.  149.                  .  86;  Eyster  v.  Gaff,  2  Colo.  225;  Breed 
An  a/rW  summons  is  bad  issued  after  v.  Central  First  Nat.  Bank,  3  Colo, 
the  expiration  of  the  statutory  period.  470. 

Baker  v.  Sloss,  13  Neb.  230;  Republi-  Illinois, — Sholty    v.  Mclntyre,    136 

can  Valley  R.  Co.  v.  Sayer,  13  Neb.  111.  35;  Stevenson  v,  Westfall,  18  111. 

280.  209;    Bertrand  v.  Taylor,  87  111.  235; 

In  Kansas  a  proceeding  in  error  is  McClure  v.  Walker,  103  111.  544. 
not  begun  merely  by  filing  a  proceed-  Indiana, —  McLaughlin  v.  State,  66 
ing  in  error.  A  summons  should  Ind.  193;  Reed  r.  State,  66  Ind.  70; 
be  issued  or  a  waiver  of  summons  Lichtenfels  v.  State,  53  Ind.  161;  Jen- 
filed.  Jewell  V,  Simpson,  38  Kan.  kins  v.  Corwin,  55  Ind.  21;  Long  v. 
362.  Emery,  49  Ind.  200;  McClintock  v. 
Kotioe  of  Intention. — Where  the  stat-  Theiss,  74  Ind.  200;  Joyce  v,  Dickey, 
ute  prescribes  that  notice  of  inten-  104  Ind.  183;  Johnson  v.  Stephenson, 
tion  to  sue  out  a  writ  of  error  shall  be  104  Ind.  368;  Wright  v,  Manns,  11 1 
given  for  a  certain  number  of  days,  Ind.  422;  Webb  v,  Simpson,  105  Ind. 
it  must  begin  within  the  time  pre-  327;  Day  v,  Huntington  School  City, 
scribed  for  suing  out  the  writ  of  error  78  Ind.  280;  McAllister  v.  State,  81 
from  final  judgment.     Chester  v.  Fos-  Ind.  256. 

ter,  90  Tenn.  515.  Iowa,  —  Oppenheimer   v,    Barr,    71 

\,  Alabama, — McDade  v.  McDade,  56  Iowa    525;    De   Wolfe  v.    Taylor,  71 

Ala.  598;  Cawlfield  v.  Brown,  45  Ala.  Iowa  648;  McNider  v,  Sirrine,  84  Iowa 

552;  Mitchell  V,  Duncan,  95  Ala.  192;  58:  Hammond   v.   Wolf,  78  Iowa  327; 

Lanier  v,  Russell,  74  Ala.  364;  Gard-  Gleason     v,    Collett,    77    Iowa    448; 

ner  v.  Ingram,  82  Ala.  339.  Ritchey  v,  Fisher,  85  Iowa  560. 
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on  the  appellate  court's  own  motion.     In  such  case  the  court  has 

Kansas,  —  State  v.    McFarlaad,   38  Couldren   v.   Caughey,   29  Wis.  317; 

Kan.  664;   Atchison,  etc.,   R.  Co.  v.  Orton  v.  Noonan,  32  Wis.  220. 

Dougan,   39    Kan.    181;     Kuhnert  v.  Utahi — Brough  v.  Richards  (Utah, 

CoDde,    39    Kan.    265;    Byington    v.  1890),   23   Pac.    Rep.   673;    Mount   v, 

Quinton,    45     Kan.    88;    Sanford    v,  Simons,  3  Utah  330. 

Weeks.   50  Kan.  339:  Dowell  v.  Car-  Other  States.^Vzxi   Pelt    v.    Home 

ruthers,  26  Kan.  720.  Building,   etc.,    Assoc,   87  Ga.   370; 

Louisiana, — State  v.  Judges,  37  La.  Houston  v,  Ducker,  86  Ky.  123;  Web- 
Ann.  372;  Webb  V.  Keller,  35  La.  ster  v.  Androscoggin  County,  64  Me. 
Ann.  930;  Charles  V.  Board  of  Liquida-  436;  Blessing  v.  Sias,  7  Mont.  103; 
tion,  37  La.  Ann.  176;  State  v.  Lequra,  State  v.  District  Ct.,  49  N.  J.  L.  537; 
39  La.  Ann.  683.  Bager  v,  Daniel,  82  N.  Car.  468;  Davis 

Maryland, —  Dorsey    v.   Dorsey,    4  v.  Vaughan,  7  S.  Car.  342;  Hubbard 

Har.  «  J.  (Md.)  215;  Andrews  v.  Bos-  v,  Yocum,  30  W.  Va*.  740;  Kenyon  v. 

ley,  6   Har.  &  J.  (Md.)  99;  Clark  v.  Probate  Court,  17  R.  L  652. 

Sute,  68  Md.  181;  Strike  V.  McDonald,  United  States,— \J.   S.    v,    Curry,  6 

2  Har.  &  G. (Md.)i9t;  Prout  v.  Berry,  How.  (U.  S.)  106;  Radford  v,  Folsom, 

12    Gill    &  J.   (Md.)    285;    Glenn    v,  123  U.  S.  725. 

Chesapeake  Bank,  3  Md.  475;  Wheeler  Indiana.— The  Code  of  Indiana,  g§ 

zr.  Stone,  4  Gill  (Md.)  38;   Porter  v.  2454,    2455,    authorizing    appeals    m 

Timanus,  12  Md.  283;  Fleet  v.  State  matters  relating  to   decedent  estates 

(Md.,  1891),  21  Atl.  Rep.  367.  to  be  taken   from   the  Circuit  Court 

Massachusetts. — Greely  v.  Page,  156  within    a    prescribed   time,  is  appli- 

Mass.  47;  Briggs  V.  Barker,  145  Mass.  cable    to    cases    where     the   probate 

287.  jurisdiction  of  the  Circuit  Court  is  in- 

Michigan,  —  Moore    v,     Ellis,    18  vol  ved,  but  does  not  govern  appeals  in 

Mich.  77;  People  v.  Van  Wagner,  51  actions  authorized  by  the  code  not  in- 

Mich.  171;  Borden  v,  Peoria,  etc.,  F.  volving  the  exercise  of  the  probate 

Ins.  Co.,  14  Mich.  232;  Teller  v.  Wil-  jurisdiction  of  the  court.     Mason  v, 

lis,  12  Mich.  384.  Roll,  130  Ind.  260;  Koons  v,  Mellett, 

Missouri,  —  Schnaider's    Brewing  121  Ind.  585;  Simmons  v.  Beazel,  125 

Co.  V.  Lewie,  41  Mo.  App.  585;  Cis-  Ind.  362. 

sell  V.  Cissell,  77  Mo.  371;  Randolph  An  appeal  from  a  decree  in  a  suit 

V,  Mauck,  78  Mo.  468;  Bird  v.  Thomp-  brought  by  an  executor  to  quiet  title 

son   (Mo.,  1888),   7    S.  W.  Rep.  279;  derived  under  his  testator's  will,  is  not 

Webster    v,   Spindler,   36    Mo.   App.  within  the  statutory  limitations  of  the 

355-  Decedent's  Estate  Act.    Mason  v.  Roll, 

Nebraska. — ^Witte  v,  Gilbert,  10  Neb.  130  Ind.  260.     Nor  an  action  by  a  per- 

539;    Brunck  v.  Wood,  33  Neb.  639;  sonal  representative  to  recover  on  a 

Lincoln  Brick,  etc.,  Works  v.  Hall,  27  note  given  to  the  decedent.     Merritt 

Neb.  874;  Millerv.  Camp  (Neb.,  1890),  v.  Straw  (Ind.,  1893),  33  N.  E.  Rep. 

44  N.  W.  Rep.  486.  657. 

New  York, — Lavelle  v,   Skelly,    24  Rev.  Stat.  Indiana  (Elliott's  Supp.) 

Hun  (N.  Y.)  642;  Clapp  v,  Hawley,  97  §  417,   which   provides  that  an    ap- 

N.  Y.  610;  De  Freest  v,  Troy,  34  Hun  peal  bond  shall  be   filed   within   ten 

(N.  Y.)  580.  days  after  the  decision  appealed  from 

Tennessee. — Douglass  v,  Nequclona,  is  rendered,  providing  that  the  tran- 

88  Tenn.  769;   Hardin  v.  Watson,  85  script  shall  be  filed  within  thirty  day? 

Tenn.  593.  after  filing    the    bond,   allows    forty 

Texas, — International,  etc.,  R.  Co.  days  in  all  within  which  to  file  the 

V,  State,  75  Tex.  356;   Livingston  v.  transcript,  and  the  filing  of  the  bond 

State,  70  Tex.  393.  within  ten  days  does  not  shorten  the 

Virginia. — Jordan  v.  Cunningham,  time.      Simons  v,   Simons,    129   Ind. 

85  Va.  418;   Thompson  v.  Carpenter,  248;  Yearley  v.  Sharp,   96   Ind.  469; 

88  Va..  702;    Kern  v.  Wyatt,  89  Va.  McCurdy  v.  Love,  97  Ind.  62;  Brown- 

B85.  ing  V.  McCracken,  97  Ind.  279;  Miller 

Wisconsin. — Jarvis  v.  Hamilton,  37  v,  Carmichael,  98  Ind.  236. 

Wis.  87;  Williams  V.  Field,  2  Wis,  421;  Illinois.— The  statute  limiting  time 

Punch  V.   New   Berlin,  20  Wis.  189;  when  a  writ  of  error  may  be  sued  out 

Corwith   V.  State  Bank,  18  Wis.  560;  in  an  appeal  to  the  Supreme  Court,  ap- 
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no  power  to  make  any  other  order  than  that  of  dismissal ;  it  can- 
plies  also  to  appeals  from  decrees  take  an  appeal  has  expired,  the  case 
of  the  appellate  courts.  McClure  v.  can  only  be  brought  into  the  Circuit 
Walker,  103  111.  544  (two  judges  dis-  Court  by  mandamus.  The  justice  of 
senting).  the  peace  has  no  power  to  excuse  a 

Five-year  Umitaiion. — Five-year  lim-  failure  to  appeal  within  the  time  pre* 

itation  applies  only  where  the  writ  of  scribed  by  law.     Union  Sav.  Assoc,  v. 

error  is  a  writ  of  right.     Ellis  v.  Von  Keisker,  8  Mo.  App.  232. 

Ach,  14  111.  App.  194.  Michigan. — Where  proofs  are  taken 

Kentucky — Penal  Code,  —  In  penal  in  open  court  either  party  has  forty 
cases  an  appeal  must  be  taken  at  the  days  from  the  settlement  of  the  case 
term  at  which  judgment  is  rendered,  in  which  to  appeal,  provided  forty  or 
No  summons  is  necessary.  Com.  v,  more  days  have  elapsed  since  the  en- 
Adams,  16  B.  Mon.  (Ky.)  338;  Com.  v.  try  of  the  decree.  Love  v.  Francis,  63 
McCready,  2  Mete.  (Ky.)  376.  Mich.  181;  Gale  v.  Gould,  40  Mich.  62. 

Maryland — In  Criminal  Cases. — Stat-  Iowa. — The  Iowa  Code,  §§  3019,  3020, 

utes  defining  the  time  for  appeal  in  which  requires  an  attachor  to  take  an 

criminal  cases  apply  equally  to  the  appeal  from  an  order  discharging  the 

state    and    the    prisoner.       State    v.  attachment  within  two  days,  is  manda- 

Bowers,  65  Md.  363.  tory  only  for  the  purpose  of  preserv- 

Fraud, — Where  it  is  shown  that  an  ing  the  attachment  lien.     For  other 

order,  decree,  or  judgment  was  ob-  purposes  an   appeal    may   be    taken 

tained  by  fraud, the  appeal  will  be  valid  within  the  general  statutory  limitation 

if  taken  within  the  statutory  period  of  time.     Mum  v.  Shannon,  86  Iowa 

after    the    discovery    of    the    fraud.  363. 

Oliver  v.  Palmer,  11  Gill  &  J.  (Md.)  Garnishment,  —  An    attachment  of 

T43;  United  Lines  Tel.  Co.  v,  Stevens,  property  in  the  hands  of  a  garnishee  is 

67  Md.  156.  governed  by  the  same  sections  of  code. 

Florida.  —  Under    the    practice    of  Farwell  v.  Tiffany,  82  Iowa  405. 

Florida  twenty-five  days  must  elapse  Horih  Carolina. — Section  876,  Code  N. 

between  the  issuing  of  a  writ  of  error  Car.,  which  provides  that  an  appeal 

and  the  first  day  of  the  term  of  the  Su-  may  be  taken  in  fifteen  days  after  no- 

preme  Court  to  which  it  is  returnable,  tice  of  judgment  where  "  the  process 

Driggs  V.  Higgins,  19  Fla.  103.  is  not  personally  served,"  applies  only 

Where  appellee  moves  to  dismiss  an  to  cases  where  notice  is  served  by  pub- 
appeal  on  appellant's  failure  to  file  a  lication.  Clark  v.  Deloach  Mills  Mfg. 
petition  of  appeal  within  the  statutory  Co.,  no  N.  Car.  in;  King  v,  Wilming- 
period,  the  appellant  may  move  for  ton,  etc.,  R.  Co.,  112  N.  Car.  318. 
leave  to  file  the  petition  nunc  pro  tunc^  TonnMsec. — Where  statutes  provide 
and  where  accompanied  with  a  snffi-  (see  M.  &  V.  Code,  Tenn.  (1884),  § 
cient  petition  the  motion  may  be  3896)  that  a  party  must  give  a  certain 
granted  on  terms.  Weston  v.  Moody,  number  of  days*  notice  to  the  adverse 
29  Fla.  169.  party  of  the  intention  to  apply  for  a 

In  Criminal  Cases, — In  criminal  cases  writ  of  error,  the  notice  must  be  given 

there  is  no  limitation  of  time  restrict-  within  the  statutory  time  for  taking  an 

ing  a  convicted  party  from  taking  a  appeal  from  the  judgment  rendered, 

writ  of  error.     It  may  be  sued  out  Chester  v.  Foster,  90  Tenn.  515. 

even  after  the  judgment  or  sentence  Lotiitiaoa. — Where  appellant  has  ob- 

has  been  executed.     Miller  v.  State,  15  tained  an  order  for  both  a  suspensive 

Fla.  575.  2Lnd  a  devolutive  appeal,  his  failure  to 

Miisoiui. — In  Missouri,  under  §3712  perfect  the  suspensive  appeal  is  not  an 

Rev.  Stat.,  appeals  must  be  made  dur-  abandonment  of  his  right  to  perfect 

ing  the  term  at  which  judgment  is  ren-  the  devolutive.     Bowie  v,   Davis,  33 

dered.     The  bill  of  exceptions  under  La.  Ann.  345;  Verges  v.  Gonzales,  33 

the  practice  of  the  court  may  be  filed  La.  Ann.  410;  State  v.  Baton  Rouge,  35 

after  the  expiration  of  the  term  by  La.  Ann.  1108. 

agreement  of  parties  or  consent  of  In  Utah  and  California  the  objection 
court,  but  not  the  appeal  bond  and  that  the  evidence  is  insufficient  to 
affidavit  for  appeal.  Brown  v,  St.  justify  the  findings  and  decision,  can- 
Louis,  etc.,  R.  Co.,  83  Mo.  478.  not  be  raised  on  appeal  from  a  judg- 

Jusiice*s  Q>urt, — Where  the  time  to  ment  and  order  refusing  a  new  trial 
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not  inquire  into  the  jurisdiction  of  the  lower  court.* 

unless  the  appeal  is  taken  within  sixtj  new  trial  is  presumptively  gone.  Rich- 
days  from  the  rendition  of  judgment,  ardson  v.  Rogers,  37  Minn.  461. 
Ryan,  etc..  Cattle  Co.  v.  Murdock,  8  Making  Vew  Parties.~Persons  who 
Utah  497;  Brough  v.  Mighell,  6  Utah  desire  to  become  parties  to  an  appeal 
317;  Hanks  v.  Matthews,  8  Utah  181;  must  apply  to  be  made  parties  within 
Childs  V.  Kincaid  (Cal.,  1892),  30  Pac.  the  statutory  period  for  taking  the 
Rep.  525;  Fairchild  v.  Daten,  38  Cal.  appeal.  Eyster  v,  Ga£f,  2  Colo.  225. 
886;  Palmdale  Irrigation  Dist.  v.  Joint  Apptllantt.— And  where  an  ap- 
Rathke,  91  Cal,  538.  pellant  proceeds  against  two  or  more 
1.  Cissell  V,  Cissell,  77  Mo.  371;  appellees  he  must  proceed  against  all 
Weatherly  v.  Jackson,  3  S.  Car.  228;  within  the  statutory  time.  Burke  v. 
Scott  V.  Pratt,  9  S.  Car.  82;  Kibler  Taylor,  45  Ohio  St.  444. 
V.  Mcllwain,  12  S.  Car.  555:  Bran-  Bills  of  Beyiew. — The  statutory  time 
dow  V,  Whitney,  54  Cal.  585;  Douglas  within  which  an  appeal  can  be  taken 
V.  Fulda,  54  Cal.  589;  Wells  v.  An-  applies  to  bills  of  review  unless  special 
thony,  35  Cal.  696;  Holtzclawt'.  Ware,  provision  is  made  for  them,  Pfeltz  v. 
34  Ala.  307;  Soloman  v.  Fuller,  13  Pfeltz,  i  Md.  Ch.  455;  and  to  appeals 
Nev.  276.  See  infra.  Dismissal  of  from  minor  courts  generally,  Goings 
Appeal.  V,  Mills,  i  Ark.  11. 

Expiration  of  the  time   for  taking  Besidency. — A  railroad  company  is  a 

an  appeal   may  in  Indiana  either  be  resident  of  the  county  through  which 

pleaded  in  bar  of  the  appeal  or  by  mo-  it  runs,  so  as  to  affect  it  with  the  pro- 

tion  to  dismiss.     Day  v.  Huntington  vision  of  the  statute  limiting  the  time 

School  City,  78  Ind.  280;  Crawford  v,  within  which  such  residents  may  ap- 

Prairie  Creek  Ditching  Assoc.,  44  Ind.  peal.     Crutsinger  v,  Missouri  Pac.  R. 

361.  Co.,  82  Mo.  64. 

A  motion  to  dismiss  is  the  proper  Defaulting  Defendants.  —  Defaulting 

procedure  where  special  pleading  is  defendants  must  exercise  the  right  of 

not  allowable.    Willoughby  v,  George,  appeal  within  the  statutory  limitations. 

5  Colo.  So.  Gimmy  v.  Doane,  22  Cal.  635. 

9o  Appeal  ftom  Bafual  to  Diimisi. —  In  Criminal  Action. — An  appeal  by  a 
No  appeal  can  be  taken  from  a  refusal  prosecutor  in  a  criminal  action  from  a 
of  a  circuit  judge  to  dismiss  the  appeal  judgment  against  him  for  costs  is  an 
because  notice  was  not  served  in  appeal  in  a  criminal  action,  and  gov- 
time.  Allen  v.  Allen,  13  S.  Car.  512.  erned  by  statutory  limitations  control- 
Where  Some  of  SeToral  AppeUants  are  ling  appeals  therefrom.  State  v,  Hodg- 
Berred. — Where  the  statute  has  run  son,  79  Iowa  462. 
against  some  of  the  appellants,  the  ap-  United  States  Conrte.  —  The  Circuit 
pellate  court  may  strike  their  names  Court  may  allow  a  cross-appeal,  sign  a 
from  the  record  and  proceed  to  de-  citation,  and  approve  a  bond  within  the 
termine  the  appeal  as  to  those  not  two  years  allowed  by  statute  for  taking 
barred.  Hawkins  v,  Hawkins,  28  Ind.  an  appeal  from  a  decree,  although  the 
66;Mc£ndree  V.  McEndree,  12  Ind.  97.  record  has  been  removed  to  the  Su- 
Perton  Xade  Party  after  Bendition  of  preme  Court.  Farrar  v,  Churchill,  135 
Judgment. — If  a  person  in  interest  is  U.  S.  609. 

made  a  party  after  the  rendition  of  a  Appeals  are   subject  to    the   same 

judgment  or  decree,  the  statute  begins  rules,  regulations,  and  restrictions  as 

to  run  against  him  from  the  date  of  are  or  may  be  prescribed  by  law  in 

the  rendition  of  the  decree,  and  not  cases   of  writs  of  error.      Farrar  v. 

from  the  date  of  the  order  making  him  Churchill,  135  U.  S.  609. 

a  party.     Thomas  v.  Dumas,  30  Ala.  Effect  of  Statutory  Changes. — A  statute 

83 ;  Binford  v,  Binford,  22  Ala.  68a ;  changing    the   limitation    of  time   in 

Boykin  v,  Kemochan,  24  Ala.  697.  which  to  appeal  a£fects  all  cases  as  to 

The  infancy  of  the  person  made  a  which  the  time  prescribed  by  the  su- 

party  does  not  afifect  the  rule.    Binford  perseded  statute  had  not  expired.   The 

V,  Binford,  22  Ala.  682.  time  begins  to  run  from  the  date  of  the 

Settlement  of  Oaee. — When  the  time  passage  of  the  superseding  act.  Bailey 

to  appeal  from  the  final  judgment  has  v.  Kincaid,  57  Hun  (N.  Y.)  516. 

expired,  the  right  to  have  a  case  and  By  Creditors. — When  a  statute  allows 

exceptions  settled  and  to  move  for  a  a  party  a  defined  time  within  which  to 
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WiiTor.— As  the  statutory  time  is  deemed  jurisdictional,  it  is  gen- 
erally held  that  an  express  or  implied  consent  of  parties  cannot 
validate  an  appeal  taken  beyond  its  termination.  This  is  so 
because  the  statute  is  not  for  the  benefit  of  the  party  to  the  record 
alone,  but  for  the  public  good  and  the  orderly  administration  of 
justice.^  In  New  York^  however,  the  contrary  is  held  and  the 
appeal  may  be  maintained.* 

(2)  Extension  of  Time. — No  court  or  judge  can  extend  the 
statutory  time  for  taking  an  appeal,  except  where  the  statute 
so  authorizes.*     Where  the  time  is  fixed  by  a  rule  of  the  ap- 

appeal  from  an  order  after  its  entry,  bate  Ct.,  17  R.  I.  652;  Day  t^.  Hunting- 
creditors  who  become  parties  to  a  ton  School  City,  78  Ind.  280;  Flory  v. 
creditor's  biU  six  months  after  the  Wilson,  83  Ind.  391 ;  Jackson  v.  Haisly, 
entry  of  an  appealable  order  cannot  37  Fla.  205  ;  Cogswell  v.  Hogan,  i 
take  an  appeal  therefrom,  as  they  oc-  Wash.  4;  Wallace  v.  Carter,  30  S.  Car. 
cupy  no  better  position  than  those  who  610:  Callahan  v,  Portland,  etc.,  R.  Co., 
were  parties  at  the  time  of  entry.  17  Oregon  556 ;  Hopper  v,  Jones,  64 
McKinnon  v,  Wolfenden(N.  Y.,  1890),  Md.  578  ;  Randolph  v.  Mauck,  78  Mo. 
47  N.  W.  Rep.  436.  468. 

Demurrer. — Where  a  demurrer  to  a  Knit  of  Court.  —  Neither  can  they 

complaint  is  overruled, and  the  defend-  waive  a  rule  of  court  dete.  jiining   he 

ant,  standing  on  his  demurrer,  refuses  time  in  which  an  appeal  may  be  per- 

to  answer  or  plead  further,  and  judg-  fected.    Clark  v.  State,  68  Md.  181. 

ment  is  entered  against  him  at  asubse-  Appeal  from  Justioo  of  Peaea.— A  fail- 

quentdayoftheterm,an  appeal  may  be  ure  to  take  an  appeal  from  a  court  of  a 

taken  from  such  judgment  at  anytime  justice  of  the  peace  to  a  Circuit  Court 

within  six  months  after  its  rendition,  has  been  held  to  deprive  the  Circuit 

Hendy  Mach.  Works  r.  Portland  Sav.  Court  of  jurisdiction,  although    both 

Bank  (Oregon),  24  Oregon  60.  parties     appear     without     objection. 

Presumption. — Where  the  time  for  a  Whitehead  v.  Cole,  49  Mo.  App.  429 ; 

nonresident  to  appeal  was  twenty  days,  Robinson    v.   Walker,    45    Mo.    117; 

and   for  a  resident  ten  days,  it  was  Moore   v.  Minkler,  3  Mo.  App.   596 ; 

held  that  where  the  lower  court  had  Bauer  v,  Cabanne,  11  Mo.  App.  114; 

decided  an  appeal  to  have  been  taken  McQuoid  v.  Lamb,  19  Mo.  App.  153 ; 

in  time  it  would  be  presumed  that  the  Ewing  v,  Donnellv,  20  Mo.  App.   6. 

appellant  was  a  nonresident,  the  rec-  2.  Bagleytr.  Jennings,  58  Hun(N.  Y.) 

ord  showing  nothing  to  the  contrary,  57;  Pearson  v.  Lovejoy,  53 Barb.  (N.Y.) 

and  the  appeal  being  taken  after  the  407;  Stubbs  v.  Stubbs,  11  N.  Y.  Wkly. 

ten  days   had   elapsed.      Webster  v.  Dig.  244;  Pickersgill  v.  Read,  7  Hun 

Spindler,  36  Mo.  App.  355.  (N.  Y.)  636;  Jacobs  v,  Morange,  i  Daly 

And  generally,  where  no  objection  (N.  Y.)523;  Struver  v.  Ocean  Ins.  Co., 
IS  made  in  the  Circuit  Court,  on  appeal  9  Abb.  Pr.  (N.  Y.  C.  PI.)  23;  Staats  v. 
from  a  justice,  it  will  be  presumed  in  Garrett,  21  N.  Y.  Wkly.  Dig.  39,  a/- 
the  higher  court  that  the  appeal  was  firmed  98  N.  Y.  630 ;  Durant  v.  Abend- 
timely.  Maxam  v.  Wood,  4  Blackf.  roth,  53  N.  Y.  Super.  Ct.  21. 
<Ind.)  297.  By  Admission  of  Sorvioa. — The  admis- 

Dato  of  Appeal  Bond. — ^Where  the  rec-  sion  of  due  service  of  notice  of  appeal 

ord  is  silent,  the  suit  will  be  dismissed  is  a  waiver  of  the  objection  that  it  was 

if  the  appeal  bond  was  dated  after  ex-  not  served  within  the  time  to  appeal, 

piration  of  the  statutory  period  for  ap-  Struver  v.  Ocean  Ins.  Co.,  9  Abb.  Pr. 

pealing.     Erskine  v.  Onyett,  11  Ind.  (N.  Y.  C.  PI.)  23. 

335.  By  Stipulation.  —  A  stipulation  ex- 

And   where   the   record  shows   the  tending  the  time  to  serve  a  case  on 

bond  filed  in  time,  the  appeal  will  not  appeal  was  held  a  waiver  of  notice  of 

be  dismissed  although    there   is    no  entry  of  judgment,  and  that  the  appeal 

other  record  of  the  time  when  taken,  was  well  brought.     Staats  v.  Garrett, 

Malaby  v,  Hinkston,  4  Blackf.  (Ind.)  21  N.  Y.  Wkly.  Dig.  39. 

127.  8.  Alabama, — Gardner  v.  Ingram,  8S 

1.  Kenyon  v.  West  Greenwich  Pro-  Ala.  339. 
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pellate  court  it  may  be  extended  at  discretion ;  ^  but  good  cause 
must  be  shown  by  the  appellant  in  his  application  to  extend.* 

BoUof  againtt  Aooidont. — The  prevailing  doctrine  is  that  an  appel- 
late court  cannot  relieve  an  appellant  from  the  effect  of  misfort- 
une, accident,  or  mistake.*  Unless  the  statutes  expressly  author, 
ize  relief,  therefore,  the  appellant's  right  of  appeal  lapses  with  the 
expiration  of  the  statutory  period  beyond  recall.*     In  Indiana^ 

Missouri, — Beckman  v.  Phoenix  Ins.  statutory  time  for  perfecting  an  ap- 

Co..    49    Mo.    App.    343;    Childs    v.  peal  except  by  express  statutory  au- 

Childs,  II  Mo.  App.  395;  Hansford  v,  thority,   unless  it  appears    that    the 

Hansford,    34  Mo.   App.   271;    Sails-  failure  to  perfect  an  appeal  was  in  no 

bury  V.   Salisbury,  92  Mo.  683;  State  wise  due  to  the  laches  of  appellant. 

V.   Lewis,   71    Mo.    170;    Union   Sav.  Fitzgerald  v.  Brandt,  36  Neb.  683. 

Assoc,  f/.  Keisker,  8  Mo.  App.  232.  Exteniion  Void.— Such  an  exercise  of 

Nebraska, — Fitzgerald  v,  Brandt,  36  power  would  be  void  as  an  assump- 

Neb.    683;    Carlow    r.    Aultman,    28  tion  of  jurisdiction  not  authorized  by 

Neb.  672.  law,   and  the  appeal  without  effect. 

New  York, — Salles  v.  Buttes,  27  N.  Smith    v.  Smith,   48    Mo.    App.  618 ^ 

Y.  638;  Lavelle  v,  Skelly,  24  Hun  (N.  Beckman  v.  Phoenix  Ins.  Co.,  49  Mo* 

Y.)  642;  Clapp  V.  Hawley,  99  N.  Y.  App.  343;  American  Accident  Co.  v, 

610;  Miller  v.  Shall,  67  Barb.  (N.  Y.)  Reigart,    92     Ky.    142;    Dooling    v^ 

446;  Morrison   v,   Morrison,  16   Hun  Moore,  20  Cal.  141. 

(N.  Y.)  507;  Fry  v,  Bennett,  16  How.  CompeUing  Booeipt  of  Votioe. — So  a 

Pr.  (N.  Y.  Super.  Ct.)  385;  People  v,  court  has  no  power  to  compel  appellee 

Eldridge,   7    How.    Pr.   (N.    Y.)  108;  to  accept  notice  of  appeal  after  time 

Bryant  v,  Bryant,  4  Abb.   Pr.  N.  S.  for  appealing  has  expired.     Clapp  v* 

(N.  Y.  Super.  Ct.)  138;  Sherwood  v,  Hawley,  97  N.  Y.  610. 

Pratt,  II  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  Discretion.  —  Where  a  statutory  ex- 

App.)  115;  Westcott  V,  Piatt,  i  Code  tension  of  time  within  which  an  ap- 

Rep.  (N.  Y.)  100;  Enos  v.  Thomas,  5  peal  may  be  taken  lies  within  the  dis- 

How.  Pr.  (N.  Y.  Supreme   Ct.)  361;  cretion  of  the  trial  court,  the  appel- 

Lindsley  v,  Almay,  I  Code  Rep.  N.  S.  .  late  court  cannot  compel  it  to  grant 

(N.  Y.)  139;   Fry  v,  Bennett,  7  Abb.  the  application,  unless  the  discretion 

Pr.  (N.  Y.  Super.  Ct.)  352;  Sherman  is  manifestly  abused.     State  v,  Kum- 

r.  Wells,  14  How.  Pr.  (N.  Y.  Supreme  bert,  14  Ind.  374. 

Ct.)  522;  Renouil  v,  Harris,  2  Sandf.  1.  Smith  v,  Clark,  i  Paige  (N.  Y.) 

(N.  Y.)64i;  Kelly  v,  Sheehan,  76  N.  391. 

Y.  325.  2.  Smith  v,  Clark,  i  Paige  (N.  Y.) 

South  Carolina, — Scurry  v.  Coleman,  391. 

14  S.  Car.  166;  Davis  v,  Vaughan,  7  S.  8.  Gardner  v,  Ingram,  82  Ala.  339; 

Car.  342.  Stevenson   v,  Westfall,    18    III.    209: 

Tennessee,  —  Davis    v,    Wilson,    85  Briggs  v.  Barker,  145  Mass.  287;  Pace 

Tenn.    383:    Hardin    v,    Watson,    85  v.  Ficklan,  76  Va.  295;  Stone  v .  Mor- 

Tenn.  593.  gan,  10  Paige  (N.  Y.)  615. 

Utah, — Ryan,   etc..   Cattle    Co.   v,  4.  Ruff  v.   Hand  (Arizona,  1890),  24 

Murdock,    8    Utah    497;     Brough    v,  Pac.  Rep.  257:  Caldwell  v.  Albany,  9 

Richards  (Utah,  1890),  23   Pac.  Rep.  Paige  (N.  Y.)  572;  Monroe  Bank  v, 

673.  Widner,  11  Paige  (N.  Y.)  529;  Town- 

Ot her  States, — Stevenson   v.   West-  send  r.  Townsend,  2  Paige  (N.  Y.)  413; 

fall,  18   111.  209;    American   Accident  Stone  v.  Morgan,  10  Paige  (N.  Y.)  615; 

Co.  V,  Reigart,  92  Ky.  142;  Louisville,  Barclay  v.  Brown,  7  Paige  (N.  Y.)  245; 

etc.,  R.   Co.  V,  Boland,  70  Ind.   595;  Gay  r.  Gay,  10  Paige  (N.  Y.)  369. 

Whitaker  v,  Sparkman,  30  Fla.  347;  Ignorance  of  Law  Ho  Exonse.— The 

Burns  v,  Phinney,  53  Minn.  431.  fact  that  plaintiff  was  of  foreign  birth, 

United  States,— Z^xWoX.  v,   Deetken,  did  not  understand  the  English  Ian- 

113  U.  S.  213;  Walsh  V,  U.  S.,  23  Ct.  guage,   and    may    have  been    misin- 

Cl.  I.  formed  by  the  justice  as  to  his  rights. 

Time  fior  Ptrfeoting  an  Appeal. — So  an  does  not  extend  the  time  to  appeal. 

appellare   court    cannot    extend    the  Stone  z/.  Morgan,  10  Paige  (N.Y.) 615 
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however,  recent  cases  maintain  the  inherent  power  of  an  appel- 
late court  to  relieve  against  accidents  and  excusable  mistakes  in  a 
proper  case,^  and  to  extend  the  time  for  appeal  where  it  has 
expired  through  such  causes.* 

Eftoppol. — The  general  principle  that  a  party  cannot  take  advan- 
tage of  his  own  wrong  applies  to  appellate  procedure,'  and 
where  the  appellant  fails  to  take  an  appeal  within  the  statutory 
period,  relying  on  the  express  agreement  of  the  appellee,  or  is 
prevented  by  his  misconduct,  the  appellee  cannot  rely  on  such 
failure  to  have  the  appeal  dismissed.^ 

(3)  Neglect  of  Officials. — ^An  appellant  cannot,  moreover,  be 
held  responsible  for  the  failure  of  public  officials  to  perform  their 
duties.*  Where  he  has  tried  to  comply  in  good  faith  with  all  the 
obligations  imposed  by  the  law  regulating  appellate  procedure, 
he  will  not  lose  his  appeal  because  the  misconduct  of  an  official 
prevents  his  effecting  it  in  time.  In  such  cases  the  appellate 
court  may  order  it  entered  nunc  pro  tunc.^ 

1.  Hutts  V.  Martin,  131  Ind.  i;  Pace  v.  Ficklin,  76  Va.  297:  Thomas  f. 
Smythe  v,  Boswell.  117  Ind.  365.  Littlefield,  i  Ind.  361;  State  v,  Delano, 

Serving  Votioe  of  Appeal. — So  where  37  Ind.  249:  Brooks  v.  Harris.  42  Ind. 

a  failure  to  notify  a  coparty  was  due  177;  Smythe  v,  Boswell,  117  Ind.  365; 

to  an  excusable  mistake  of  names,  as  Boswell  v.  Boswell,  117  Ind.  599;  Cook 

where    the    notice    was    directed     to  v,  McDonnell,  70  Wis.  329. 
Elizabeth  Whittaker,  instead  of  Eliza        Failure  to  Take  Beeord.— Where  re- 

Whittaker,  the  appellant  was  allowed  spondent  took    the    record   from  the 

thirty  days  to  file  a  new  notice  of  ap-  justice's  office  and  failed  to  return  it 

peal.     Hutts  v.  Martin,  131  Ind.  i.  the  appellant  was  held  excused  from 

2.  Hutts  t'.  Martin,  131  Ind.  i;  Hoi-  the  delay  in  perfecting  his  appeal, 
loran  v.  Midland  R.  Co.,  129  Ind.  274.  Cook  v,  McDonnell,  70  Wis.  329. 

In  Caeet  l>efore  Jnttioe  of  Peaee. — In  Fraud. — In  Smythe  v,  Boswell,   117 

cases  before  justices  of  the  peace  it  has  Ind  366,  it  was  held  that,  on  an  appeal 

been  held  in //'^/ta/fa  that  the  excusable  after  the   time  limited,  owing  to  the 

ignorance  of  the  appellant  or  his  un-  fraud  of  an  appellee  or  his  counsel,  the 

avoidable  absence  from  the  state  would  Supreme  Court  might,  notwithstand- 

suspend  the  operation  of  the  statute,  ing  the  statutory  limitation,  grant  an 

These  cases  are  not   supported  else-  appeal  on  proper  application, 

where.  Brooks  v,  Harris,  42  Ind.  177;  Clear  Case. — The  appellant  must,  to 

Tucker  v.  Makepeace,  14  Ind.  186.  entitle  himself  to  relief,  show  a  clear 

Contra. — In      Fox     r.     Fields.     X2  and    meritorious    case.       Smythe    v. 

Keisk.   (Tenn.)  31,  it  was   held  that  Boswell,  117  Ind.  366. 

where,  in  replevin   proceedings,  suit  6.  Smiley  v.   Sampson,   i    Neb.  83; 

had  been  brought  on  behalf  of  peti-  Lytle  t^.  Arkansas,  9  How.  (U.  S.)333. 

tioner  without  her  consent  or  knowl-  6.  Georgia. — Short  v.  Cohen,  11  Ga. 

edge,  and  she  was  not  informed  that  39;  Holt  v,  Edmondson,  31  Ga.  357. 

any  lawsuit  was   pending   until  after  Pennsylvania.  —  Snyder   v.   Snyder, 

judgment     for     the     defendant,    her  27  Leg.  Int.  (Pa.)  204;  Wilson  z^.  Hath- 

ignorance  of    the    pendency   of    the  away,  28  Leg.   Int.  (Pa.)  68;  Hibbs  v. 

action   was  a  blameless    misfortune,  Stines,  28  Leg.   Int.  (Pa.)  68;  Shone- 

and  she  could  appeal  after  expiration  man  v.  Stremberger,  7  W.  N.  C.  (Pa.) 

of  the  statutory  period.  iii;  Woodsidev.  Pennsylvania R.  Co., 

3.  Pace  V.  Ficklin,  76  Va.  297.  I  Pears.  (Pa.)  301;  Mcllhaney  v.  Hol- 

4.  Where,   accordingly,  the   appel-  land,    iii    Pa.   St.   635;    Voorhis    v. 
lant  takes  his  appeal  as  soon  as  cir-  O'Malley,  9  Pa.  Co.  Ct.  Rep.  193;  Hot 
cumstances  will  permit  after  the  ex-  tont^.  Douglass,  9  Pa.  Co.  Ct.  Rep.  192; 
piration  of  the  period  of  such  delay  Louderback  v.   Boyd,  i  Ashm.  (Pa.) 
or  suspension,  it  will  be  held  valid.  380;  Noble  t^.Houk,i6S.&R.(Pa.)  421. 
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(4)  Statutory  Power  to  Extend  Time, — Where  the  statutes  allow 
the  court  to  grant  an  extension  of  time,  the  appellant  must  show 

in  his  application  that  the  loss  of  his  right  of  appeal  by  the  expira- 
tion of  the  statutory  period  was  not  caused  by  his  own  negligence 
or  default,*  and  that  justice  requires  a  revision  of  the  decision 
complied  with.*  His  application  for  relief  must  also  be  made 
with  reasonable  diligence.' 

Indiafui, — Thomas  v.    Littlefield,    i  Aooldent. — That  petitioner  lived  out 

Ind.  361;  State  v,  Delano,  37  Ind.  249;  of  the  state  and  did  not  hear  of  the  pro- 

Brooi&s  V.    Harris,  42  Ind.   177;  Hoi-  ceedings,  was  held  not  such  an  "  acci- 

lensbe  v.  Thomas,  22  Ind.  375;  Tucker  dent  "  as  contemplated  by  the  istatute. 

V.  Makepeace,  14  Ind.  1S6.  Congdon  v,  Congdon,  59  Vt.  598;  Bur- 

Nebraska,  —  Dobson   v,    Dobson,    7  beck  v.  Little,  50  Vt.  713. 

Keb.  296;  Miller  z/.  Camp,  28  Neb.  415.  Accident,  in  the  sense  of  the  stat- 

Wisconsin,  —  Moyer   v,   Strahl,   10  ute,  cannot  be  predicated  when  all  the 

Wis.  83.  provisions  of  the  law  as  to  notice  are 

1.  Maine, — Chase  v.  Bates,  81  Me.  complied  with  and  all  the  proceedings 

182.  regular,  and  nothing  happens  to  the 

Massachusetts, — Capen    v.   Skinner,  individual  contrary  to  intention  and 

139  Mass.    190;    Sykes   v.   Meacham,  the  usual  course.     Congdon  v,  Cong- 

103  Mass.  285;   Kent  v,  Dunham,  14  don,  59  Vt.  598. 

Gray  (Mass.)  279;  Wright  v.  Wright,  Mistake.  —  But  where  petitioner  is 
13  Allen  (Mass.)  207;  Dean  v.  Dean,  2  justified  in  supposing  that  no  act  is  re- 
Mass.  150;  Hubbard  v.  Hubbard,  6  quired  on  his  part  to  protect  his  in- 
Mass.  397;  Wheeler  v.  Bent,  4  Pick,  terest  in  the  subject-matter  until  after 
(Mass.)  167;  Fuller  v.  Starbuck,  5  theexpirationofthetimetoappeal.it 
Cash.  (Mass.)  493;  Robinson  v,  Dur-  will  be  an  excusable  **  mistake '*  under 
fee,  7  Allen  (Mass.)  242.  such  a  statute.     Congdon  v,  Congdon, 

Nebraska. — Fitzgerald  v,  Brandt,  36  59  Vt.  598. 

Neb.  683;    Lincoln  Brick,  etc.,  Works  The  mistake  meant  must  be  without 

V.  Hall,  27  Neb.  877.  fault   of    the   appellant.      Contee    v, 

Vermont. — Babcock  v.  Brown,  25  Vt.  Pratt,  9  Md.  67. 

550;  Congdon  v.  Congdon,  59  Vt.  599;  Content!  of  Petition. — The  facts  coo- 

Contee  v.  Pratt,  9  Md.  67.  stituting  the  mistake  or  accident  must 

English. — Reg.  v.  Clark,  21  Can.  Su-  be   fully  set    forth    in    the    petition, 

preme  Ct.  656.  Jackson  v,  Goddard,  i  Mass.  230. 

Where  an  heir  was  a  nonresident.  Waiver. — When  the  statute  gives  the 

ignorant  of  her  rights  in  an  estate,  court  power  to  extend  the  time  to  ap- 

and  was  living  away  from  friends  and  peal,  the  parties  may  by  stipulation 

where  no  legal  advice  was  obtainable  agree  to  extend  the  time  beyond  the 

— heldy  abundant  excuse  for  granting  period   fixed   by   statute.      Climie    v. 

an  appeal  from  the  probate  of  a  will  Odell,  20  Mich.  12;  Daley  v,  Francis, 

after    expiration     of     the     statutory  153  Mass.  8. 

period.     Jamison  v»   Snyder,  79  Wis.  Teohnical   Aocorapy. — Technical    ac- 

286.  curacy  is  not  required  in  making  the 

Afkor  Expiration  of  Time. — Neither  application,  but  enough  should  be 
the  application  nor  the  order  extend-  shown  to  justify  the  court  in  compell- 
ing the  time  need  be  made  within  the  ing  respondents  to  bear  the  expense 
original  statutory  period  for  taking  an  of  hearing.  Chaser.  Bates,  81  Me. 
appeal.  Vaughan  v.  Richardson,  17  182. 
Can.  Supreme  Ct.  703.  8.  O'Malley  v,  Mandeville,  6  Kulp. 

]>efknlt  of  Appellant.— If  the  failure  (Pa.)  44. 

to  take  an  appeal  was  due    to    the  Maryland. — ^Where  it  is  alleged  on 

party's  own  want  of  reasonable  care  oath  that  the  decree  was  obtained  by 

or  his  forgetfulness,  he  cannot  be  re-  fraud  or  mistake,  an  appeal  may  be 

lieved.     Babcock  v.  Brown,  25  Vt.  550.  taken  after  the  termination  of  the  stat- 

S.  Chase  tr.  Bates,  81  Me.  182;  Capen  utory  period  of  nine  months.    The  al- 

V.  Skinner,  139  Mass.  190;  O'Malley  legations  need  not  be  proved.    Contee 

V.  Mandeville,  6  Kulp.  (Pa.)  44.  v.  Pratt,  9  Md.  67. 
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e.  When  the  Statute  Begins  to  Run— (i)  From  Entry  of 

Judgment. — The  entry  of  a  judgment  or  decree  is  necessary  to 
complete  it  ;^  and  until  after  entry  an  appellant  cannot  take  and 
perfect  his  appeal.*  Unless,  therefore,  a  mandatory  statute  pro- 
vides otherwise,  the  statutory  period  to  take  an  appeal  does  not 
begin  to  run  until  the  decision  is  not  only  rendered,  but  actually 
entered.'     An  appeal   taken  prior  thereto  will  be  dismissed  as 

1.  California, — Heilbron  v.  Fowler  6i  Wis.  427;  Milwaukee  Coanty  v. 
Switch  Canal  Co.,  75  Cal.  426;  Gray  v,  Pabst,  64  Wis.  244;  Bonesteel  v,  Bone- 
Winder,  77  Cal.  525.  steel,  30  Wis.  151;  Cord  v.  Southwell, 

Indiana, — Harshman  v.  Armstrong,  15  Wis.  211;   Smith  v.  Hart,  44  Wis, 

43lnd.  126;  Crawford  v,  Prairie  Creek  230;  Andrews  v,  Welch,  47  Wis.  132; 

Ditching  Assoc,  44  Ind.  361;  Wright  Sambs  v.  Stein,  53  Wis.  569. 

V,   Manns,  iii    Ind.    422;    Hursh    v.  Other  States, — State     v.  Burns,  66 

Hursh,  99  Ind.    500;    McClintock  v.  Mo.  227;  Mount  v.  Slack,  39  N.  J.  Eq. 

Theiss,  74  Ind.  200.  230;  Stokes  v.  Shannon,  55  Miss.  583; 

Kansas, — Atchison,    etc.,  Mfg.  Co.  McMurray  v.  Day,  70  Iowa  671. 

V,  Dougan,  39  Kan.  181;  Kuhnert  v.  United   States,  —  PoUeys  v.    Black 

Conde,  39  Kan.  265.  River  Imp.  Co.,  113  U.  S.  81;   Provi- 

Missauri, — Bailey  v,  Lubke,  8  Mo.  dence  Rubber  Co.  v.  Goodyear,  6  Wall. 

App.  57;  Semple  v,  Thomas,  10  Mo.  (U.  S.)  153;  Yznaga  del  Valle  v,  Har- 

App.  457.  rison,  93  U.  S.  233;  Radford  v,  Folsom, 

A^^5raji».— Bickel    v,   Dutcher,    35  123  U.  S.  725;  U.  S.  v.  Gomez,  i  Wall. 

Neb.  765;  Glore  v.  Hare,  4  Neb.  131.  (U.  S.)  690;  Winters  v,  EthelU  132  U. 

Other  States, — Milwaukee  County  v,  S.  207. 

Pabst,  64  Wis.  247;  Bald  ridge  V.  Scott,  Where  a  decree  was  rendered  the 

48  Tex.  178.  14th,  but  not  filed  until  the  30th  of  the 

In  Milwaukee  County  v,  Pabst,  64  same  month — held^  that  time  to  appeal 

Wis.  247,  it  was  said:  *' It  is  certain  did   not    run    until    the   latter    date, 

that  there  was  no  judgment  to  appeal  Bickel  v,  Dutcher,  35  Neb.  765. 

from    until  it  was  actually   rendered  "As "of  Prior  Date. — Where    a  de- 

and  entered  upon  the  findings  on  the  cree  is  entered  '*as"  of  a  prior  date, 

15th  day  of  June,  1883,  and  the  costs  the  operation  of  the  statute  defining 

taxed  and  inserted  therein."  the  time  for  taking  an  appeal  begins 

2.  Bickel  v,  Dutcher,  35  Neb.  765.  to  run  from  time  of  its  actual  entry. 
8.  California, — Kimple  v.  Conway,  Providence  Rubber  Co.  v,  Goodyear,  6 

69  Cal.  71;  McLaughlin  v,  Doherty,  54  Wall.  (U.  S.)  153;  Milwaukee  County 

Cal.  519;  Schroder  v,  Schmidt,  7J  Cal.  v,  Pabst,  64  Wis.  247. 

399;  Thomas  v,  Anderson,  55  Cal.  43;  Taking  Effoet.-- As  the  entry  setsthe 

Emerson  z'.  Belgin,  71  Cal.  335;  Gruell  statute  in  operation,  the   time  when 

f.Spooner.  71  Cal.  493; //I  r^  Fifteenth  the  decree   takes    full  effect    is    im- 

Ave.  Extension,  54  Cal.  179.  material.     Radford  v,  Folsom,  131  U. 

Section  939  Code  Civ.  Pro.  provides  S.  392. 

that  an  appeal  must  be  taken  within  Inoorreet  Entry. — Where    an    entry 

one   year  from  the   "entry"  of  the  contains  a  clerical  error  in  defendant's 

judgment,  instead  of  '*  rendition,"  as  name,  if  he  is  not  misled  the  statute 

required  by  the  superseded   statute,  runs  from  the  incorrect  entry,  and  not 

McLaughlin  v,  Doherty,  54  Cal.  519.  iroxsiXYi^  oxA^x  nunc  pro  tunc,  Burbank 

Michigan, — McCahill  v,  Detroit  City  v.  Rivers,  20  Nev.  159. 

R.  Co.,  96  Mich.  156;  Sellers  v,  Bots-  Before  Jnstioo  of  Peaoe. — Where  an 

ford,  9   Mich.  490;   McClung   v,  Mc-  appeal  must  be  taken  within  twenty 

Clung,  39  Mich.  55.  days  after  entry  of  the  judgment,  the 

Minnesota. — Humphreys  v.  Havens,  statute  does  not  begin  to  run  until 
9  Minn.  318;  Hostetter  v,  Alexander,  judgment  is  entered  in  the  justice's 
%%  Mini)'  559;  Exley  v,  Berryhill,  36  docket-book,  although  entered  long- 
Minn.  X17.  before  in  the  justice's  minutes.    Beuer- 

Nehrasha, — Bickel    v,   Dutcher,    35  Hn  v,  Hodges  (Supreme  Ct.),  10  N.  Y. 

>leb,  765.  Sttop.  505. 

Wisconsin, — Haseltine   v,  Simpson,  pntrj  in  Yaeation.— A  decree  entered 
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premature.* 

(2)  From  Rendition  of  Judgment. — The  prevailing  rule  con- 
strues a  statute  requiring  an  appeal  to  be  taken  within  a  defined 
statutory  period  after  the  "rendition"  of  the  judgment  as  man- 
datory,* and  requires  the  time  to  appeal  to  be  computed  from 
the  date  of  actual  rendition,  and  not  of  entry.' 

Whon  Senderod. — A  judgment  is  "  rendered/'  within  the  meaning 
of  such  statutes,  when  ordered  or  pronounced  by  the  court;  and 
not  when   entered   in    the    judgment-book.*      Less    numerous 


in  vacation  is  not  final.  The  ensuing 
term  has  intervened,  and  an  appeal 
taken  before  suchinterventionis  prem- 
ature. Hook  V,  Richeson,  106  111. 
392;  Owens  V.  Crossett,  104  111.  468. 

Where  a  decree  is  entered  in  vaca- 
tion, notice  of  its  entry  is  required  to 
set  the  statute  running.  McClung  v. 
McClung,  39  Mich.  55. 

Ba-OBtrj. — The  court  has  no  power 
to  allow  a  re-entry  of  a  judgment  or 
decree  in  order  to  enable  appellant  to 
appeal.    Weed  v,  Lyon,  Walk.  (Mich.) 

77. 
1.  Bickel  V,   Dutcher,  35  Neb.  765; 

Stokes  V,  Shannon,  55  Miss.  583;  Hook 

V,  Richeson,  106  111.  392. 

Second  Appeal. — Such  dismissal  is  no 
bar  to  a  second  appeal.  Stokes  v. 
Shannon,  55  Miss.  583. 

Waiver  of  Olijeetlon. — The  objection 
that  the  judgment  had  not  been  en- 
tered when  the  writ  of  error  was 
sued  out, may  be  waived  by  the  delay  of 
the  appellee  in  making  objection  on 
that  ground.  McCahill  v,  Detroit  City 
R.  Co.,  96  Mich.  156. 

Appeal  f^om  Yerdiet.— An  appeal  by 
defendant  from  a  verdict  for  plainti£f, 
in  an  action  to  recover  real  property, 
was  held  not  premature  where  judg- 
ment was  suspended  to  determine  an 
equitable  defense  by  defendant.  Moore 
V.  Smith,  24  S.  Car.  311. 

When  not  Dlmiieed. — But  in  a  di- 
vorce case  it  was  held  that  the  appeal 
would  not  be  necessarily  dismissed  be- 
cause taken  before  the  case  was  settled. 
If  appellee  was  not  prejudiced  the  2i^ 
peal  will  stand  »Mffr/r47/»ffr.  Simons 
V.  Simons,  47  Mich.  645.  See  infra ^ 
Sicond  Appeal,  Dismissal, 

Premature  Hotiee  of  Appeal. — If  the 
notice,  summons  in  error,  or  citation 
is  served  and  filed  before  judgment  is 
rendered,  the  appeal  will  be  dismissed. 
Tyrrell  v,  Baldwin,  72  Cal.  192. 

When  Filed  in  Time.-^But  when  filed 
on  the  day  when  judgment  was  ren- 


dered, appeal  will  not  be  dismissed  on 
ground  of  immaturity,  although  it  was 
rendered  the  preceding  day.  Tyrrell 
V,  Baldwin,  72  Cal.  192. 

A  proceeding  in  error  or  on  appeal 
is  deemed  to  have  begun  at  the  date 
of  the  notice  of  appeal,  if  served  a 
reasonable  time  after  its  date.  Smith 
County  V.  Lahore,  37  Kan.  480. 

2.  State  V,  Meacham,  6  Ohio  Cir. 
Ct.  Rep.  31;  Gray  v.  Palmer,  28  Cal. 
416. 

8.  Alabama, — Jones  v,  Wilson,  54 
Ala.  50;  Waldrop  v .Carnes,  62  Ala.  374. 

California, — Gray  v.  Palmer,  28  Cal. 
416;  Peck  V,  Courtis,  31  Cal.  208: 
McCourtney  v.  Fortune,  42  Cal.  387; 
Genella  v,  Relyea,  32  Cal.  159:  Wag- 
genheim  v.  Hook,  35  Cal.  216;  Born- 
heimer  z'.  Baldwin,  42  Cal.  27;  Wether- 
bee  V,  Dunn,  36  Cal.  249;  Webster  v. 
Cook,  38  Cal.  423. 

Illinois, — H  edges  tr.  Madison  County, 
6  111.  306;  Avery  v,  Babcock,  35  111. 

175. 

Indiana, — Anderson  v,  Mitchell,  58 
Ind.  592;  McLaughlin  v.  State,  66  Ind. 

193- 
New   York.  —  Fleet  v.   Youngs,   11 

Wend.  (N.  Y.)  527;  Lee  v,  Tillotson, 

4  Hill  (N.  Y.)  29. 

Other  States, — Wood  v.  Com.,  ii 
Bush  (Ky.)  220;  Swisher  v,  Hine,  10 
Ark.  497;  State  v,  Meacham,  6  Ohio 
Cir.  Ct.  Rep.  31. 

4.  Gray  v.  Palmer,  28  Cal.  416; 
State  V,  Meacham,  6  Ohio  Cir.  Ct. 
Rep.  31;  Anderson  v,  Mitchell,  58 
Ind.  592. 

Date  of  Judgment  Controlling. — Where 
the  date  of  the  judgment,  as  shown  by 
the  judgment,  differs  from  the  date 
shown  by  the  clerk's  filing,  the  date 
shown  by  the  judgment  controls  the 
operation  of  the  statute.  Buck  v. 
Holt,  74  Iowa  294. 

Where  there  is  nothing  in  the  record 
to  show  the  year  in  which  the  judg- 
ment was  entered  or  how  long  after 
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authorities  deem  a  decision  not  to  be  "  rendered,"  within  the 
meaning  of  the  statutes,  until  actually  entered.* 

(3)  When  Entered. — A  formal  entry  by  spreading  the  judg- 
ment upon  the  records  of  the  court  is  not  always  required.  It  is 
sufficient  if  the  decision  is  made  part  of  the  record  according  to 
the  laws  and  practice  of  the  state  of  rendition.* 

(4)  Entry  Nunc  pro  Tunc.  —  The  law  imputes  to  a  litigant 
knowledge  of  facts  of  which  he  would  have  been  apprised  by  the 
exercise  of  ordinary  prudence  and  diligence.  He  is  presumed  to 
have  notice  of  the  rendition  of  a  judgment,  and  is  bound  to  in- 
form himself  where  notice  is  not  required  as  to  its  entry.'  Un- 
less he  can  show  that  a  mistake  in  the  entry  of  the  judgment  was 
isuch  as  to  mislead  him,  the  time  to  appeal  begins  to  run  from  the 
original  entry,  and  not  from  the  date  of  an  order  of  entry  nunc 
pro  tunc  correcting  the  record."* 

(5)  Notice  of  Entry  under  Code  Procedure.  —  Under  code 
practice  statutes  usually  require  a  written  notice  of  the  entry  of 
the  judgment,  decree,  or  order  appealed  from,  and  that  a  copy 
thereof  be  served  upon  the  attorney  for  the  appellant,  to  set  run- 
ning the  statute  limiting  the  time  for  taking  an  appeal.* 

the  entry  the  appeal  was  taken — held^  The  clerk's  entry  of  an  order  in  the 

in  the  absence  of  such  showing  the  ap-  minute-book  which  he  is  required  by 

peal  would  be  dismissed.     Gleason  v,  statute  to  keep  is  the  entry  from  which 

Collect,  77  Iowa  448.  the  statute  begins  to  run,  not  the  re- 

1.    Humphrey  v.  Havens,  9  Minn,  cordingat  length  upon  the  order-book. 

301;  Exley  ».  Berryhill,  36  Minn.  117;  Uren  v.  Walsh,  57  Wis.  98. 

Hostetter  v.  Alexander,  22  Minn.  559;  When  a  Judgment  Entered. — When  a 

Overruling  Haines  v,  Paxton,  5  Minn,  formal  judgment  is  signed  and  filed  it 

442;  Furlong  v.  Griffin,  3  Minn.  207.  may  be  regarded  in  legal  contempla- 

Failare  to  Enter.  —  Failure   of  the  tion  as  entered  at  the  time  of  filing, 

clerk  to  enter  judgment  will  not  sus-  Gay   v.  Gay,   10  Paige  (N.    Y.)  375; 

pend  the  running  of  the  statute  under  Gray  v.  Palmer,  28  Cal.  423. 

such  construction.  Anderson  c^.  Mitch-  8.  Burbank  v.  Rivers,  20  Nev.  159. 

ell.  58  Ind.  592.  4.  Burbank  v.  Rivers,  20  Nev.  159; 

Entry  Nunc  pro  Tane.— Nor  an  entry  Coon  v.   Grand   Lodge,  76  Cal.  354; 

nunc  pro  tunc  made  after  rendition  by  Anderson  v.  Mitchell,  58  Ind.  592;  U. 

agreement   of   parties.     Anderson  v.  S.  v.  Gomez,  i  Wall.  (U.  S.)  691. 

Mitchell,  58  Ind.  592.  6.  New   York    Code    Civ.    Pro.,   § 

Bale  in  Horth  Carolina. — In  North  135 1. 
Carolina  it  is  held  that  as  a  term  of  Hotioe  of  Entry  Beqnisite. — Service  of 
court  is  a  single  day,  judgment  is  not  an  order  without  notice  of  entry  is  in- 
rendered  until  the  day  of  final  adjourn-  effectual  to  set  the  statute  in  opera- 
ment,  and  the  time  to  take  an  appeal  tion.  Rosenkrans  v.  Kline,  42  Wis. 
does  not  begun  to  run  until  that  day,  558. 

Walker  v.  Scott,  104  N.  Car.  483;  until  Servioe. — Appellant  must  be  notifiel 

then  the  proceedings  are  in  fieri  and  by  the  service  of  a  formal  written  no- 

the    appeal    inchoate,   Turrentine  v.  tice  of  entry  on  himself  or  his  solici- 

Richmond,  etc.,  R.  Co.,  92  N.  Car.  tor.     Lake  v.  Moore,  12  S.  Car.  564; 

642;  Walker  v.  Scott,  104  N.  Car.  483.  Gay  v.  Gay,  10  Paige  (N.  Y.)  375. 

3.  Bickel  v,  Dutcher,  35  Neb.  765.  Where  HoUoe  not  Beqnired.— Unless 

When  Order  is  Entered. — An  order  is  the  statute  expressly  requires  notice 

considered  as  entered  from  the  time  of  entry  it  begins   to  run  from   the 

it  is  drawn  up  or  settled  and  left  with  actual  entry,  whether  notice  has  been 

the  register  or  clerk  to  be  copied  into  given    or    not.     Vroman    v.    Dewey, 

the  records  of  the  court.    Gay  v.  Gay,  22  Wis.  360;  Parker  r.  McAvoy,  36 

10  Paige  (N.  Y.)  375.  Wis.  322. 

250 


lomud  Baqiiiaitas  to                      APPEALS.  Tnaifar  of  GavM 

GoBrtractkm  of  Statoteo. — ^The  requirements  of  such  statutes  are 
rigidly  construed,*  and  the  most  technical  objections  to  the  copy 
of  the  judgment  or  written  notice  served  will  suffice  to  prevent 
the  statute  running.*  Actual  knowledge  of  the  entry  of  the  order 
on  the  part  of  the  appellant,'  or  the  entry  of  the  order  by  the 

1.  Livingston  v.  New  York  El.  R.  he  thereby  waives  such  notice.  Bow- 
Co.  (Supreme  Ct.),  15  N.  Y.  Supp.  ers  «'.  Watts  (S.  Car.,  1893),  18  S.  E. 
191;  Matter  of  New  York  Cent.,  etc.,  Rep.  888. 

R.  Co.,  60  N.  Y.  112;  Kelly  v.  Sheehan,  But  notice  of  filing  is  not  alone  8ufi3- 

76  N.  Y.  325;  Good  V.  Daland,  119  N.  cient  where  statutes  require  notice  of 

Y.  153;  Valton  V.  National  Loan  Fund,  entry.   Matter  of  Armstrong  (Supreme 

etc.,  Soc,  19  How  Pr.  (N.  Y.  Supreme  Ct.),  32  N.  Y.  St.  Rep.  441. 

Ct.)3i5;  Rankin  v.  Pine,  4  Abb.  Pr.  Waiver.  —  Formal    notice    may    be 

(N.  Y.  Supreme  Ct.)  311;  Kilmer   v.  waived.     Thorne  v,  Finn,  69  Cal.  251; 

Hathorn,  78  N.  Y.  228;  Devlin  v.  New  Cottle  v,  Leitch,  43  Cal.  330. 

York,  62  How.  Pr.  (N.  Y.  C.  PI.)  166;  Where   a  party  acts  as  if  he  had 

Sheridan  v.  Andrews,  81  N.  Y.  650.  formal  notice  of  the  decision,  such  acts 

8.  Livingston  v.   New  York  El.  R.  constitute  a  waiver  of  such  formal  no- 
Co.  (Supreme  Ct.),    15  N.  Y.    Supp.  tice.     Gray  v.  Winder,  77  Cal.  527. 
192;    Good    V.    Daland,    119    N.   Y.  Signature.  —  To  set  the   statute   in 
153.  operation  the  notice  of  entry  must  be 

Dedgiiation  of  Clerk.~A  notice  of  en>  signed  by  the  appellant's  attorney.    An 

try  designating  the  clerk  of  entry  as  unsigned  notice  is  ineffectual.     Lang- 

**  clerk    of  Supreme   Court    of    New  don  v.  Evans,  29  Hun  (N.  Y.)  652. 

York'*  was  held  irregular,  since  it  did  Statatorj  Operation. — ^Where  the  stat- 

not  designate  the  county,  and  was  in-  ute  expressly  sets  the  time  running  a 

effectual   to  set  the  statute  running,  certain  number  of  days  after  notice  of 

Livingfston  v.   New  York  El.  R.  Co.  entry  of  judgment  or  after  decision) 

(Supreme  Ct.),  15  N.  Y.  Supp.  191.  the  statute  begins  to  run  at  the  expira- 

Copy  of  Judgment. — A  notice  of  entry  tion  of  such  period,  whether  notice  is 

of  the  judgment  alone  is  insufficient  or  is  not   served.     Orth   v.    Groff,    8 

where  a  copy  of  the  judgment  must  Lane.  L.  Rev.  (Pa.)  12;  Boyd  v.  Ward, 

be  also  served.     Rollins  v.  Wood,  16  10  Pa.  Co.  Ct.  Rep.  9. 

Hun  (N.  Y.)  586.  8.  Fry  v.  Bennett,  16  How.  Pr.  (N.  Y. 

IntniScientSerTioeofirotieeofSntiry.'-  Super.  Ct.)  402;  Jenkins   v.  Wild,  14 

It  is  insufficient  where  not  containing  Wend.  (N.  Y.)545;  Tyler «r. Simmons.  6 

the  name,  office  address,  or  place  of  Paige  (N.Y.)  132;  Peoples.  Spalding, 9 

business  of  the  attorney  for  appellant,  Paige  (N.  Y.)  607;  Staring  v.  Jones, 

Kilmer  v.  Hathorn,  78  N.  Y.  228;  or  13  How.  Pr,  (N.  Y.  Supreme  Ct.)  423; 

where   not   indorsed  with  his   name.  Gay  v.   Gay,    10   Paige   (N.  Y.)  375; 

Kelly  V.  Sheehan,  76  N.  Y.  325;  Sheri-  Eldridge  v.  Howell.  4  Paige  (N.  Y.) 

dan  v.  Andrews,  81  N.  Y.  650.  457;  Studwell  v.   Palmer,  5  Paige  (N. 

Votioe  of  Iteeidon.  —  A  mere  notice  Y.)  57;    Rankin  v.  Pine,  4  Abb.   Pr. 

that  a  decision  has  been  rendered  does  (N.    Y.    Supreme  Ct.)  311;    Yorks  v. 

not  operate  as  a  notice  of  the  entry  of  Peck,   17  How.   Pr.  (N.  Y.   Supreme 

judgment.     Leavy  v,  Roberts,  8  Abb.  Ct.)  192;   Good  v,   Daland,  119  N.  Y. 

Pr.  (N.  Y.  C.  PI.)  310.  153;   Matter  of  New  York  Cent.,  etc., 

?ilingJiidgnMnt.~Where,asin  South  R.  Co.,  60  N.  Y.  112;  Kelly  v.  Sheehan, 

Carr'/iffa,  the  respondent  is  required  to  76  N.  Y.   325;   Lake  v,  Moore,  12  S. 

give  appellant  notice  of  the  filing  of  Car.  564. 

ihe  judgment  in  the  trial  court,  the  VnatteitedGopyof  Judgment.— Service 

purpose  is  to  set  running  the  statutory  of  an  alleged  copy  of  a  judgment,  un- 

period  for  taking  an  appeal.     Bowers  attested  by  the  clerk,  as  the  statute 

V.  Watts  (S.  Car.,  1889),  18  S.  E.  Rep.  requires,    is    ine£fectual    to    set    the 

888;  Lake  v.   Moore,  12  S.  Car.  563;  statute  running.    Good  v.  Daland,  119 

McElwee  v,  McElwee,  14  S.  Car.  623;  N.  Y.  153. 

Wallace  v.  Carter,  30  S.  Car.  610.  Conetrnetive  Hotioe. — A  constructive 

Where  the  appellant  gives  notice  of  or  parol  notice  of  entry  is  insufficient, 

his  intention  to  appeal  without  waiting  Jenkins  v.  Wild,  14  Wend.  (N.  Y.)  545; 

for  notice  of  the  filing  of  the  judgment.  Gay  v.  Gay,  10  Paige  (N.  Y.)  375. 
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party  appealing,  does  not  set  the  statute  running  nor  dispense 
with  written  notice.* 

16)  Final  Judgment — (a)  Inetnona. — A  judgment  must  be  com* 
plete  before  an  effectual  notice  of  its  entry  can  be  given,  or  an  ap- 
peal taken  therefrom.* 

(b)  TftsatloB  of  OoiU.— The  costs  must  be  taxed  and  entered  therein  to- 
complete  the  judgment,  and  a  notice  of  entry  or  an  appeal  taken 
prior  to  the  adjustment  and  entry  is  ineffectual.' 

(o)  Motion  for  How  Trial — ^Where  a  motion  for  a  new  trial  is  made, 
the  decision  of  the  court  thereon  is  the  ''  final "  judgment,  from^ 
which  the  statute  begins  to  run.^ 

1.  Matter  of  New  York  Cent.,  etc.,  the  time  for  taking  an  appeal  is  not. 
R.  Co.,  60  N.  Y.  X12;  Rankin  v.  Pine,     extended  by  such  relaxation.    Hewitt. 

4  Abb.   Pr.  (N.  Y.  Supreme  Ct.)  311;     v.  City  MiUs  (Ct.  App.),  49  N.  Y.  St. 
Kilmer  v,  Hathorn,  78  N.  Y.  328.  Rep.  335. 

Bafort  Entry. — A  notice  of  an  order  4.  Indiana* — New  York,  etc.,  R.  Co. 

before  entry  is  ineffectual  to  limit  the  v.  Doane,  105  Ind.  92;  Wheeler  v.  Barr 

time  for  appealing.     Matter  of  New  (Ind.,  1893),  33  N.  E.  Rep.  97$;  Joyce 

York   Cent.,   etc.,  R.  Co.,  60  N.   Y.  v.  Dickey,   104  Ind.  183;  Colchen  9. 

112.  Ninde,  120  Ind.  88. 

"    Amandtd  Judgmaiit. — Where  a  judg-  Kentucky,  —  Louisville      ChemicaL 

ment  is  amended  a  notice  of  entry  Works  v.  Com.,  8  Bush  (Ky.)  180. 

must  be  given  after  the  amendment  to  Missouri,  —  State   v,    Kansas    City 

limit  the  time  to  appeal   therefrom.  (Mo.,  1891),  16  S.  W.  Rep.  415;  Web^ 

Smith  V,  Evans,  i  Abb.  N.  Cas.  (N.  ster  v,   Spindler,   36  Mo.   App.  355;, 

Y.)  396.  Phillippi  V.  McLean,  $  Mo.  App.  586; 

2.  Bonesteel  v.  Bonesteel,  30  Wis.  Boggs  v.  Caldwell   County,  s8    Mo. 
151;  Ballou  V,  Chicago,  etc.,  R.  Co.,  586;  Smith  v.  Smith.  48  Mo.  App.  618;. 
53  Wis.  150.  Scott  V,  Scott,  44  Mo.  App.  600. 

8.  Lentilhon  v.  New  York,  3  Sandf.  Nebraska, — Sharp  v.  Brown,  34  Neb.. 

(N.   Y.)  721;  McMahon  v,  Harrison,  406. 

5  How.  Pr.  (N.  Y.  Ct.  App.)  360;  C^fff/^</.SVa/rx.—Murdock  v.  District 
Hunt  V.  Middlebrook,  14  How.  Pr.  of  Columbia,  23  Ct.  CI.  41;  Wheeler 
(N.  Y.  Supreme  Ct.)  300;  McMahon  v,  Harris,  13  Wall.  (U.  S.)  51;  Wash- 
es.. Allen,  7  Abb.  Pr.  (N.  Y.  Supreme  ington,  etc.,  R.  Co.  v,  Washington,  7* 
Ct.)  i;  De  Mott  v,  Kendrick,  63  Hun  Wall.  (U.  S.)  575;  Doss  v.  Tyack,  14. 
(N.   Y.)   112;    Sherman   v.   Wells,    14  How.  (U.  S.)  297. 

How.   Pr.  (N.  Y.   Supreme  Ct.)  522;  Contra, — In  Smith  z^.  State,  48  Ark. 

Champion  v,  Plymouth  Cong.  Soc,  42  149,  it  was  said  that  where  the  statvte 

Barb.  (N.  Y.)  441;  Thurber  v,  Cham-  requires  an  appeal  to  be  taken  from. 

bers,  60  N.  Y.  29;  Beinhauer  v,  Glea-  the  rendition  of  judgment,  there  is  no 

son,  44  Hun  (N.  Y.)  556;  Bonesteel  v,  ground  for  the  computation  of  time- 

Bonesteel,  30  Wis.  151;  Cord  v.  South-  from  the   overruling  a  motion  for  a 

well,  IS  Wis.  211;  Smith  v.  Hart,  44  new  trial. 

Wis.  230;  Richardson  v,  Rogers,  37  EffeotefMotioB  for  Vow  Trial.— A  mo- 
Minn.  461.  tion  for  a  new  trial  suspends  the  final- 

At  Whoso  Instaaoo. — But  the  taxation  ity  of  the  judgment,  and  leaves  the 

and  entry  of  costs  so  as  to  perfect  the  same  in  the  control  of  the  trial  court,. 

judgment  for  an  appeal  must  be  made  to  determine  whether  it  shall  be  dts- 

at    the    instance    of    the    successful  turbed  or  shall  stand,     Murdock  v. 

party.     A  taxation  and  entry  at  the  District  of  Columbia,  23  Ct.  CI.  44; 

instance  of  the  appellant  does  not  so  Brockett  v,  Brockett,  2  How.  (U.  S.>- 

perfect  the  judgment.     Ballou  v,  Chi-  238;  Slaughter-house  Cases,  10  Wall.. 

cago,  etc.,  R.  Co.,  53  Wis.  150.  (U.  S.)  289;  Cambuston  v,  U.  S.,  95 

Botazation  of  Coots. —Where  statutes,  U.  S.  287. 

as    in  New  York   (Code    Civ.    Pro.,  Appoal  at  Torm.— Bui  where  an  ap- 

8  3264)  provide  for  taxation  of  costs  peal  must  be  taken  at  the  term  at 

without  notice,  followed  by  relaxation,  which  the  judgment  or  decree  is  len— 
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(1)  oth«r  Xotions. — But  motions  or  suggestions  which  cannot  affect 
the  character  of  the  judgment  or  decree  entered,  as  a  motion 
to  vacate  a  decree  made  at  a  succeeding  term,  do  not  suspend 
the  statute  nor  prolong  the  time  within  which  an  appeal  must 
be  taken.^ 

(6)  BttaofldtratioiL — ^Where  the  court,  at  the  same  term  and  before 
the  consummation  of  an  appeal,  on  its  own  motion  or  on  the  mo- 
tion of  either  party,  sets  aside  a  judgment  or  decree  or  signifies 
an  intention  to  reconsider  it,  the  judgment  does  not  become  final 
for  the  purpose  of  taking  an  appeal  until  the  order  of  the  court 
to  that  effect  is  entered  of  record.* 

(f)  What  Conititutes  Final  Decree. — The  statute  begins  to  run  from  the 
entry  of  a  decree  settling  ail  the  substantial  rights  of  the  contest- 

etc,  R.  Co.  e.  Murphy,  iii  U.  S.  488; 
Memphis  v.  Brown,  94  U.  S.  715. 

Illinois. — The  time  limited  within 
which  to  take  an  appeal  from  the  ap- 
pellate court  to  the  Supreme  Court 
is  not  prolonged  by  the  filing  of  a  peti- 
tion for  rehearing.  The  appeal  must 
be  prayed  for  within  twenty  days,  al- 
though the  application  for  rehearing 
be  pending.  Goldsbrough  v.  Gable,  39 
111.  App.  278. 

Default.  —  In  Nebraska  the  time  to 
take  an  appeal  from  a  judgment  ren- 
dered by  default  does  not  begin  to  run 
until  a  motion  to  have  the  judgment 
opened  up  is  overruled.  Sullivan  v. 
Benedict,  36  Neb.  409;  Clendenning  v. 
Crawford,  7  Neb.  474;  Gudtner  v. 
Kilpatrick,  14  Neb.  353;  Adams  v, 
Thompson,  18  Neb.  543. 

2.  Murdock  v.  District  of  Columbia, 
23  Ct.  CI.  44;  Washington,  etc.,  R. 
Co.  V,  Washington.  7  Wall.  (U.  S.)  595; 
Doss  V,  Tyack,  14  How.  (U.  S.)  297; 
Wheeler  v,  Harris,  13  Wall.  (U.  S.)  51. 

Xotion  to  Beselnd.— Consequently, 
where  a  motion  to  rescind  a  decree  is 
made  at  the  same  term,  the  decree 
does  not  become  final  until  the  motion 
is  heard  and  decided.  Washington, 
etc.,  R.  Co.  V,  Washington,  7  Wall. 

(u.  s.)  575. 

When  Judgment  Yaoated. — ^Where  a 
judgment  for  defendant  is  vacated 
and  judgment  rendered  for  plaintiff, 
the  statutory  period  runs  from  the 
date  of  the  last  rendition.  McCourt- 
ney  v.  Fortune,  42  Cal.  387. 

Effect  of  Stay. — Where  proceedings 
of  plaintiff  have  been  stayed,  an  entry 
of  judgment  and  service  of  notice  on 
defendant  is  a  nullity,  and  is  not  effec- 
tive to  limit  defendant's  time  to  appeal. 
Kerner  v,  Steck  (Super.  Ct.),  9  N.  Y. 
Supp.  303. 


dered.  the  court  loses  all  jurisdiction 
after  its  termination,  and  a  motion  for 
a  new  trial  continued  or  heard  beyond 
the  termination  of  the  term  does  not 
extend  the  time  to  appeal.  Cambuston 
v.  U.  S.,  95  U.  S.  285. 

Wk«ro  Order  for  Kew  Trial  Yaoated. — 
Where  an  order  granting  a  new  trial 
is  vacated  the  original  proceedings 
are  left  intact,  and  the  time  to  appeal 
dates  from  the  rendition  of  the  judg- 
ment.   Jenkins  v,  Corwin,  55  Ind.  21. 

Altar  Motion  for  Hew  Trial. — An  ap- 
peal applied  for  after  the  term  at 
which  motions  for  a  new  trial  and  in 
arrest  are  disposed  of,  comes  too  late. 
Bird  «.  Thompson  (Mo.,  1888),  7  S. 
W.  Rep.  279. 

L  Smith  V.  Smith,  48  Mo.  App.  618; 
Dnsing  v.  Nelson,  6  Colo.  39;  Freas  v, 
Townsend,  i  Colo.  87;  Goldsbrough  v. 
Gable,  39  111.  App.  278;  Sholty  v,  Mc- 
Itttyre,  136  111.  35;  Bryant  v,  Bryant, 
4  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.) 
138;  Kelly  ».  Sheehan,  76  N.  Y.  325; 
Caldwell  v,  Albany,  7  Paige  (N.  Y.) 
{73;  Bishop  V.  Empire  Transp.  Co.,  37 
N.  Y.  Super.  Ct.  17;  Buckley  v.  Sut- 
ton, 38  Mich,  i;  Joyce  v,  Dickey,  104 
Ind.  183;  Van  Steenwyck  z^.  Miller,  18 
Wis.  sao;  Scott  r.  Meyer,  49  Ark.  17. 

Be-«ntry. — ^So  the  setting  aside  and 
re-entry  of  a  decree  does  not  extend 
the  time  to  appeal  from  the  decree, 
Caldwell  tr.  Albany,  9  Paige  (N.  Y.) 
573;  nor  does  a  motion  to  set  aside  a 
jadgment.  Bishop  v.  Empire  Transp. 
Co.,  37  N.  Y.  Super.  Ct.  17. 

lahMriag— £/.  S.  Practice. --The^ 
time  to  prosecute  an  appeal  or  a  writ  of 
-error  from  a  final  decision  does  not  be- 
gin to  mn  until  a  motion  for  rehearing 
is  disposed  of.  Aspen  Min.,  etc.,  Co. 
V.  Billings,  150  U.  S.  31;  Brockett  v. 
Brockett,  1  How.  (U.  S.)  238;  Texas, 
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ants.^  If  a  decree  leaves  important  questions  open  for  further  ad- 
judication, it  is  not  a  final  decree  and  does  not  start  the  statute 
running.*  But  the  mere  reference  to  a  referee  for  stating  an 
account  and  entry  of  decree  confirming  his  report  does  not  pro- 
long the  time  to  appeal  from  the  original  decree.* 

(g)  KoaappoftlaUe  BooMoi. — An  appeal  from  a  final  decree,  or  an  ap- 
pealable interlocutory  decree,  brings  up  for  review  all  preceding 
nonappealable  decrees  or  orders  upon  which  the  errors  alleged  in 
the  decree  appealed  from  are  founded.^  The  statute  does  not 
run  against  them  if  the  appeal  from  the  final  decree  is  in  time.* 

(h)  Amendment  or  Xodiflofttlon. — ^The  amendment  of  an  original  judg- 
ment, decree,  or  order  does  not  extend  the  time  within  which  an 
appeal  can  be  taken.*    An  appeal  should  be   taken   from   the 

1.  Core  V.  S trickier,  24  W.  Va.  689; 
Rader  v.  Adamson,  37  W.  Va.  597; 
Caster  v,  Davidson,  73  Iowa  45;  Mc- 
Murray  v.  Day,  70  Iowa  671;  Wallace 
V.  Carter,  32  S.  Car.  610;  Hyatt  v.  Mc- 
Burney,  17  S.  Car.  146;  Chambers  v. 
Hoover,  3  Wash.  Ter.  20;  Ayer  v.  Ter- 
roatt,  8  Minn.  96;  Osborne  v.  Gibbs,27 
111.  App.  246. 

Judgment  Kisi. — An  appeal  does  not 
lie  from  a  judgment  mxi  until  it  ripens 
into  judgment.  Bush  v.  State  (Miss., 
1889),  6  So.  Rep.  647. 

2.  Newark  Plank  Road  Co.  v,  Elmer, 
9  N.  T.  Eq.  755. 

Inddental  Motion. — An  appeal  from 
a  judgment  on  an  incidental  motion  or 
to  quash  an  execution  may  be  taken, 
although  time  to  appeal  from  the  orig- 
inal judgment  is  barred.  McAllister 
V,  State,  81  Ind.  257. 

As  an  appeal  from  judgment  on  an 
order  overruling  a  motion  to  set  aside 
an  execution.  Wright  v,  Rogers,  26 
Ind.  218. 

Final  Deoree. — Where,  in  an  action 
to  quiet  title,  a  decree  on  demurrer 
against  the  defendant  was  entered, 
holding  him  estopped  by  former  ad- 
judication, defendant's  appeal  from  a 
final  decree  entered  later  was  held 
too  late.  He  should  have  appealed 
from  the  first  decree,  since  this  adjudi- 
cated the  right  of  the  parties.  Carter 
V.  Davidson,  73  Iowa  45. 

Appeal  from  Deoree  Sefttsing  BiU  of  Be- 
▼iew. — A  statute  limiting  the  time  in 
which  an  appeal  may  be  taken  from  a 
decree  refusing  a  bill  of  review  ap- 
plies equally  to  a  decree  of  refusal  of 
the  prayer  of  the  bill  and  to  a  decree 
refusing  to  permit  the  bill  to  be  filed. 
Jordan  v.  Cunningham,  85  Va.  418. 

Snipenaion  by  Older  of  Court. — Where 
a  decree  is  suspended  by  order  of  the 


court  the  time  to  appeal  commences  to 
run  at  the  end  of  the  suspending  order. 
Bennett  v.  Bennett,  5  Gill  (Md.)  463. 

Entry  -of  Jndgment.  —  The  entry  of 
judgment  by  confession  to  stay  execu- 
tion by  way  of  supersedeas  does  not 
protract  the  operation  of  the  statute. 
Andrews  v.  Bosley,  6  Har.  &  J.  (Md.) 

99- 

8.  Ayer  v.  Termatt,  8  Minn.  96;  Mc- 

Murray  v.  Day,  70  Iowa  671. 

4.  Lloyd  V,  Kyle,  26  W.  Va.  540. 

6.  Lloyd  V,  Kyle,  26  W.  Va.  540; 
Camden  v.  Haymond,  9  W.  Va.  680; 
Steenrod  v.  Wheeling,  etc.,  R.  Co.,  25 
W,  Va.  133. 

Interloontory  Deoreei. — ^An  appellant 
is  not  required  to  appeal  from  every 
order  or  decree  made  during  the  prog- 
ress of  the  litigation,  but  he  may 
except  at  the  time  and  have  such  inter- 
locutory orders  affecting  the  merits 
reviewed  upon  appeal  from  final  judg- 
ment. Wallace  v.  Carter,  32  S.  Car. 
610. 

Sole  in  West  Yirginia. — If  the  errors 
complained  of  and  given  effect  in  the 
decree  appealed  from  were  founded 
on  a  prior  appealable  decree  against 
which  the  statute  has  run,  the  appeal 
is  barred.  Lloyd  v,  Kyle,  26  W.  Va. 
541;  Moore  v,  Johnson,  24  W.  Va.  549; 
Tiernan  v,  Minghini,  28  W.   Va.  314. 

In  Lloyd  v.  Kyle,  26  W.  Va.  540,  it 
was  said:  "  This  court,  or  the  judge  to 
whom  the  petition  is  presented,  can- 
not look  into  or  regard,  for  the  pur- 
pose of  granting  the  appeal,  any 
errors  assigned  or  complained  of  in  de- 
crees or  orders  made  more  than  five 
years  before  the  petition  is  presented, 
unless  such  errors  were  committed  in 
decrees  or  orders  which  were  not  ap- 
pealable." 

6.  Leadbetter  v.  Laird,  45  Wis.  52s; 
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order  for  amendment,  to  raise  the  question  of  its  propriety.* 

Modlfloation. — But  where  a  judgment  is  materially  modified  as  the 
result  of  a  motion  made  in  the  trial  court,  the  statute  begins  to 
run  from  the  entry  of  the  modified  judgment.* 

(i)  Appeal  from  Ordor—Bonewal  of  Motion,  etc. — The  time  to  appeal  from 
an  order  cannot  be  prolonged  by  a  renewal  of  substantially  the 
same  motion,*  or  a  repetition*  or  re-entry  of  the  same  order.* 

Order  of  AArauttion. — An  ppeal  may  be  taken  from  an  order  re- 
considering and  reaflSrming  a  prior  order,  although  the  time  to 
appeal  from  the  latter  order  has  expired.* 

(7)  Cross^appeals. — A  cross-appeal  must  be  prosecuted  like  other 
appeals.''^  It  is  not  taken  until  brought  to  the  attention  of  the 
court  from  whose  decree  the  appeal  is  taken.®  It  cannot  be  al- 
lowed after  the  expiration  of  the  statutory  period  for  appealing 
from  the  decree  or  judgment.* 

(8)  Second  Appeal, — Where  a  first  appeal  has  been  dismissed 
without  prejudice,  a  second  appeal  must  be  taken  within  the  time 
in  which  the  first  appeal  might  have  been  taken.** 

(9)  Party  under  Disability — ^Dependent  on  Statute. — The  disability 
of  a  party  does  not  interrupt  the  running  of  a  statute  limiting 
the  time  to  appeal  unless  it  is  expressly  so  declared.** 

Savings,  etc.,  Soc.  v,  Horton,  63  Cal.  tion  to  vacate  a  judgment  for  fraud, 

310.  and  the  petition  is  filed  after  the  ex- 

1.  Leadbetter  ».  Laird,  45  Wis.  522.  piration   of  the   statutory   period  for 

2.  Mann  v.  Haley,  45  Cal.  63;  Davis  taking  an  appeal  from  the  first  order, 
V,  Gemmel,  73  Md.  530;  Vincent  r.  it  will  not  be  reviewed.  Sanford  v. 
Vincent,  3  Mackey  (D.  C.)  320.  Weeks,  50  Kan.  339. 

Appeal  firom  Few  Trial. — The  pending  Judgment  by  Default. — Where  a  judg- 

of  an   appeal   from   the   denial   of    a  ment  was  taken  by  default,  and  a  pe- 

new  .  trial     does     not    prolong    the  tition  for  a  new  trial  on  the  ground 

time   for  taking  an  appeal  from  the  of  fraud  was  stricken  from  the  files, 

judgment.     Bornheimer  v,    Baldwin,  it  was  held  that  an  appeal  from    the 

42  Cal.  27.  order  was  valid,  although  it  necessar- 

Batifleation  of    Aeoount. — ^Where  an  ily  involved    the   judgment  and   the. 

auditor  rejected  one  account  and  rati-  time  to  appeal  therefrom  had  expired. 

fied  another  filed  later,  the  latter  was  Wishard  v.  McNeil,  78  Iowa  40. 

held  the  final  order,  from  which  the  7.  Farrarr.  Churchill,  135  U.  S.  609. 

time  for  taking  an  appeal  was  to  be  8.  Farrar    v,   Churchill,    135   U.   S. 

computed.     Davis  v.  Gemmel,  73  Md.  609. 

530,  21  Atl.  Rep.  712.  9.  Farrar  v,   Churchill,   135   U.    S. 

3.  Kittredge  v.  Stevens,  23  Cal.  283.  609;  Wade  v,   Kimberly,   5  Ohio  Cir. 

4.  Guyer  v.  Wilson,  139  111.  392.  Ct.  Rep.  33. 

5.  Carli  v.  Jackman,  9  Minn.  249.  10.  State  v,  McFarland,  38  Kan.  664; 

6.  Fargo  First  Nat.  Bank  v.  Briggs,  Long  v,  Emery,  49  Ind.  200;  Martinez 
34  Minn.  266;  Gentry  v.  Walker  (Ky. ,  v.  Gallardo,  5  Cal.  155;  Bornheimer  v. 
1892),  20  S.  W.  Rep.  291;  Wishard  v.  Baldwin,  42  Cal.  27;  Columbet  v. 
McNeil,  78  Iowa  40.  Pacheco,    46    Cal.    650;    Gensler    v, 

A  judgment  confirming  a  salemay  be  Florida  R.  Co.,  14  Fla.  41;    Marshall 

reviewed,  although  the  time   for  re-  v,   Milwaukee,  etc.,  R.  Co.,  20  Wis. 

viewing  the  judgment  decreeing  the  644. 

sale  has  expired.     Gentry  r.  Walker  Want  of  Proseeutioit. — As  where  the 

(Ky.,  1892),  20  S.  W.  Rep.  291;  Carli  first  is  dismissed  for  want  of  prosecu- 

p.  Jackman,  9  Minn.  249.  tion.     Marshall  v,  Milwaukee,  etc.,  R. 

But  where  a  petition  in  error  seeks  Co.,  20  Wis.  644. 

to  review  two  orders  denying  applica-  11.  Beaird  v,  Russ,  34  La.  Ann.  315; 
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Ezooptioii  in  StotutH  of  Limitations. — Exceptions  in  the  statutes  of  lim- 
itations controlling  an  original  action  do  not  apply.^ 

XMfability  nraot  Eziit  whon  SUtnU  Bogins  to  Bon. — Where  the  statutes 
exclude  periods  during  which  a  party  is  under  disability,  the  disa- 
bility must  exist,  as  in  the  case  of  the  ordinary  statutes  of  limita- 
tions, at  the  time  the  statute  begins  to  run.* 

/.  Computation  of  Time — in  oononi. — In  computing  the  time 
limited  by  the  statute  for  taking  an  appeal,  the  day  of  the  act 
which  sets  the  statute  in  operation  is  excluded,  and  the  day  of 
the  act  which  stops  the  running  of  the  statute  is  included.' 

Snnday. — When  the  time  expires  on  Sunday  or  a  non-judicial 
day,  it  will  be  counted  unless  the  statutes  expressly  exclude  it.* 

Connting  Dnyi. — Where  a  notice  of  appeal  must  be  given  a  defined 
number  of  days  prior  to  the  return  day,  either  the  day  of  service 
or  the  return  day  may  be  counted  to  suit  the  requirements  of  the 
statute.^     In  some  courts  the  day  of  service  is  counted,  and  the 

Pace  z'.  Ficklin,  76  Va.  395;  Sambo  v.  Wisconsin,  —  Bennett  v.  Keehn,  67 

Stein,  53  Wi8.  570.  Wis.  154. 

1.  Beaird  v.  Russ,  34  La.  Ann.  315;  Other  States. — Ritchey  v,  Fisher,  85 
Sambs  v.  Stein,  53  Wis.  570.  Iowa  560;  Doyle  v,  Mizner,  41  Mich. 

2.  Pace  V.  Ficklin,  76  Va.  295;  Yar-  549;  Chapman  v,  Allen,  33  Neb.  129; 
borough  V,  Deshazo,  7  Gratt.  (Va.)  Gueringer  v.  Creditors.  33  La.  Ann. 
374;  Sambs  v.  Stein.  53  Wis.  570;  1279;  State  r.  Winter  Park,  25  Fla. 
Smith  V.  Hill,  x  Wilson  134;  Doe  v,  371;  State  v.  Weld^  39  Minn.  426;  Big- 
Jones,  4  T.  R.  300;  Stowal  V,  Zouch,  elow  v,  Wilson,  i  Pick.  (Mass.)  485. 

I  Plowd.  353;  Freake  v.  Cranefeldt,  3  United  States. — Smith  v.  Gale,   137 

Myl.  &  C.  499;  Rhodes  v.  Smethurst,  U.  S.  577;  Sheets  v,  Shelden,  2  Wall. 

4  M.  &  W.  351.  (U.  S.)  190. 

Disability  Subsequently  Aeeruing.— A  When  time  is  to  be  reckoned  from 

disability  subsequently  accruing  does  the    happening   of    an    event,    "the 

not  interrupt  the  statute  unless  it  so  day  upon  which  the  event  happened 

declares.      McDonald  v,   Hovey,   no  may  be  regarded  as  an  entirety  or 

U.  S.  619;  Pace  V.  Ficklin,  76  Va.  295;  point  of  time,  and  so  excluded.*'  Cor- 

Sambs  v.  Stein,  53  Wis.  570.  nell  v.  Moulton,  3  Den.  (N.  Y.)  13, 

Death  of  Appellant. — The  death  of  ap-  4.  Johnson  v,  Meyers,  54  Fed.  Rep. 

pellant  does  not  therefore  suspend  the  417;  Wright  t^.  Manns,  in  Ind.  425; 

"operation   of    the    statute^      Pace   v,  Williams  v.  State,  5  Ind.  235;  Drake 

Ficklin.  76  Va.  295.  v.  Andrews,  2  Mich.  203;  In  re  Rose's 

8.  Colorado, — Stebbins  v.  Anthony,  5  Estate,    63    Cal.    346;    Carothers    v. 

Colo.   348;    In    re    Tyson,    13    Colo.  Wheeler,  i  Oregon  196. 

482.  When  statutes  do  not  exclude  Sun* 

Indiana, — Wright  v,    Manns,    in  day,   service  therefor  must  be  made 

Ind.  422;   Noble  v.  Murphy,  27  Ind.  on  Saturday.      Johnson  v,  Meyers,  54 

502;  Glasscock  v,  Boyer,  50  Ind.  391;  Fed.  Rep.  417. 

Faure  v,  U.  S.  Express  Co..  23  Ind.  6.  Crawford  v,  Feder,  27  Fla.  523; 

48;    Hursh   V,    Hursh,    99    Ind.    500;  State  v.  Winter  Park,  25  Fla.  375;  Den 

Swift  V.  Tousey,  5  Ind.  196;  State  v,  v.  Fen,  8  N.  J.  L.  303;  Day  v.  Hall,  12 

Thorn,    28   Ind.    306;     Hathaway    v,  N.  J.  L.  203;  Walsh  v.  Boyle,  30  Md. 

Hathaway,  2  Ind.  513;  Byers  v.  Hick-  263;  Garner  v.  Johnson,  22  Ala.  494; 

man,  36  Ind.  359.  Thoma^  v,    Atiiick,    16    Pa.    St.    14; 

Missouri. — Bailey  v.  Lubke,  8  Mo.  Northrop  v.    Cooper,    23    Kan.    432; 

App.   57;   Semple,  etc.,   Mfg.  Co.  v,  Stebbins  v.  Anthony,  5  Colo.  348. 

Thomas,  10  Mo.  App.  457;  Deere  v,  Votwithttanding  Statute. — ^Although 

Hucht,  32  Mo.  App.  153.  general    statutes    expressly    provide 

New  York. — Cornell  v.  Moulton,  3  that  the  first  day  shall  be  excluded  and 

Den.  (N.  Y.)  16;  Gallt  v.    Finch,   24  the  last  included.     Crawford  v.  Feder 

How.  Pr.  (N.  Y.  Supreme  Ct.)  193.  27  Fla.  523. 
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return  day  excluded.^  In  others  the  return  day  is  counted,  and 
the  day  of  service  excluded.*  As  to  computation  of  time  gen- 
erally, see  Am.  and  Eng.  Ency.  Law,  tits.  Day,  Month,  Time, 
Year. 

g.  What  Record  must  Show. — The  record  must  show  that 
the  appeal  was  taken  and  allowed  in  the  time  prescribed  by  the 
statute,'  and  where  the  appeal  was  granted  by  order  of  court  the 

1.  Garner  v,  Johnson,  22  Ala.  494;  rendition  of  the  judgment,  is  com- 
Thomasv.  Afflick,  16  Pa.  St.  14;  North-  menced  within  the  **  statutory  "  year 
rop  V,  Cooper,  23  Kan.  432;  Hager-  within  which  to  appeal.  Smith  County 
man  v.  Ohio  Bldg.,  etc.,  Assoc,  25  v.  Lahore,  37  Kan.  480;  Chapman  v. 
Ohio  St.  186.  Allen,  33  Neb.  129. 

2.  State  V.  Winter  Park,  25  Fla.  371;  Day  of  Entry  of  Bendltion.— The  day 
Vairin  v.  Edmonson,  10  111.  270;  For-  of  entry  of  rendition  of  judgment  will 
syth  V.  Warren,  62  111.  68;  King  v,  be  excluded.  Bennett  v,  Keehn,  67 
Justices,  4  Nev.  &  M.  380.  Wis.  154. 

Day. — A  day  is  a  unit  of  time.     It  Illiistratioiii —  Three  Years, — An  ap- 

commences    at    12    o'clock    p.m.    and  peal  taken  May  24,  1870,  from  a  judg-                                         1 

ends  at  12  o'clock  p.m.,  running  from  ment  rendered  May  25, 1867,  was  held 

midnight    to    midnight.       Benson   v,  within    three     years.       Crawford    v.                                         j 

Adams,  69  Ind.  355.  Prairie  Creek  Ditching  Assoc,  44  Ind. 

Seekoning  Houni. — Time  is  reckoned  361. 

by  following  the  hours  forward,  and  Thirty  Days, — Where  an  appeal  must 

is  so  reckoned  as  to  make  the  period  be  taken  within  thirty  days,  it  was  held 

a  consecutive  one,  unless  the  statute  in  time  if  taken  January  15,   where 

indicates  a  different  method.   Hedder-  judgment  was  rendered  December  16. 

ich  r.  State,  loi  Ind.  564.  Glasscock  v,  Boyer,  50  Ind.  391. 

Actual  Data. — Parol  evidence  is  ad-  Month. — Where  the  word  month  oc- 

missible  to  show  the  date   of  actual  curs  in  a  statute,  a  calendar,  not  lunar, 

receipt  of  the  process  by  the  sheriff,  month  is  meant.     Com.  v,  Chambre, 

Hale's  Appeal.  44  Pa.  St.  438.  4  Dall.  (U.  S.)i43;  Strong  z^.  Birchard, 

29th  February. — Where  the  interven-  5    Conn.    357;    Brewer    v.    Harris,    5 

ing  day  in  leap-year  is  February  29,  Gratt.  (Va.)  298:  Gross  v.  Fowler.  21 

and  days  are  to  be  counted  in  compu-  Cal.  392. 

tation,  it  has  been  held  that  February  '*  Year"  means  calendar  year.  Com. 

28  and  29  would  be  each  counted  as  a  v.  Lehigh  Valley  R.   Co.,  129  Pa.   St. 

distinct    day,    Helphenstine    v,   Vin-  429. 

cennes  Nat.    Bank,  65  Ind.  582;  over-  Common  and  Standard  Time. — Where 

ruling  Swift   v.   Tousey,  5  Ind.   196;  process  is  to  be  returned  at  a  certain 

Craft  V.  State  Bank,  7  Ind.  219;  Kohl-  hour,  common  time  will  be  understood 

er  V.  Montgomery,  17  Ind.   220;  and  unless    standard     time    is    expressly 

Porter  v.  HoUoway,  43  Ind.  35,  where  named.     Searles  v.  Averhoflf,  28  Neb. 

the  28th  and  29th  were  counted  as  one  668. 

day.  JVeek. — A  **  week"  is  a  definite  pe- 

uitorrening  Sundayi. — A  non-judicial  riod  of  time  extending  from  a  certain 

intervening  day  will  be  counted.  Wo-  time  on  one  day  to  a  corresponding 

mack  V.  McAhren,  9  Ind.  6.  time   on   a  corresponding    day    next 

JndieiAl  Days.  —  Where    an    appeal  ensuing.     In     re    Tyson,     13     Colo, 

record  must  be  filed  within  three  ju-  482. 

dicial  days  after  the  first  session  of  Fractionofa  Day, — The  general  rule 

the  Supreme  Court,  three  judicial  days  is  that  the  law  will  not  regard  frac- 

after  its  actual  session  is  meant,  and  tions  of  a  day,  Denver  v.  Pearce,  13 

the  opening  days  on  which  the  court  Colo.  389;  unless  necessary  to  deter- 

was  adjourned   by  the  clerk   for  ab-  mine  conflicting  rights,  Louisville  v. 

sence  of  the  judges  are  not  counted.  Savings  Bank,  104  U.  S.  469;  Grosve- 

Chaffee  v.  Mcintosh,  36  La.  Ann.  824.  nor  v.   Magill,  37  111.   239;    Smith  v. 

One  Tear.  —  A  proceeding  in   error  Jefferson  County,  10  Colo.  17. 

•commenced   on  the  same  day  of  the  8.  Dickerman  v,   Lubien,   70  Iowa 

€ame  month  of  the  next  year  after  the  345. 
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record  must  show  the  order  allowing  it.^ 

&  The  Tranieript  ou  Appeal— /x.  In  General. — Where  a  court 
exercises  appellate  and  not  original  jurisdiction  it  is  necessarily 
confined  to  a  review  of  the  proceedings  of  the  trial  court*  The 
record  of  the  trial  court  is  the  only  legal  evidence  of  such  pro- 
ceedings,* and  the  case  before  the  appellate  court  for  deter* 
mination  must,  therefore,  be  the  case  as  presented  by  the  existing 
record  of  the  trial  court.* 

b.  What  the  Transcript  is.— In  the  eye  of  the  law  the 
record  itself  is  to  be  returned.*  But  in  practice  a  transcript 
only  is  sent  up.*  The  transcript  on  appeal  is  a  copy  of  the  final 
record  made  by  the  trial-court  clerk  of  the  cause  appealed  after 
determination  below.^ 

Orlgiud  FApen  — Original  papers  filed  as  part  of  the  record  in  the 
cause  are  not  generally  receivable,  except  by  statute,  to  complete 
the  transcript  in  the  appellate  court.^ 

1.  State  r.  Roscoe,  93  Mo.  146.    See  6.  Rochester  v.  Roberts,  25  N.  H. 

Record^  infra;  Notice  0/ Appeal,  supra*  506;  Brown  v.  Clark,  3  Johas.  (N.  Y.) 

S.  Irving  Nat.   Bank  v,  Adams,  a8  443;  Dearborn  v.  Patton,  4  Oregon  58. 

Hun  (N.  Y.)  108;  Gardner  v.  Burllag-  7.  Grayson     v,     Cummins.      Dall. 

ton,  etc.,  R.  Ca,  68  Iowa  588;  Masser  (Tex.)  391;    Dilworth    v,    Curts,   139 

V.  Chicago,  etc.,  R.  Co.,  68  Iowa  602;  111.  508;   Schirmer  v.  People,  33  III. 

Barnes  v,  Colquitt,  67  Ga.  766.  282;  Wilson  v.  Morrell,  5  Wash.  654. 

8.  Green    v.     Robinson,     3     How,  In  both  the  final  record  and  the  tran» 

(Miss.)      104;     Carraway    v,    Yazoo  script  the  successive  steps  taken  in  the 

County,  I   How.  (Miss.)  23;  Kibble  v.  progress  of  the  cause,  as  pleadings, 

Butler,  14  Smed.  &  M.  (Miss.)  207.  entries  of  record,  etc.,  should  be  in- 

4.  Satterlee  v.   Bliss,   36  Cal.   489;  serted  chronologically  and  connected 

Buckman    v,    Whitney,   24  Cal.   267;  by    necessary    historical    statements 

Boston  f.  Haynes,  31  Cal.  107;  Buck-  taken    from    the   clerk's  docket  and 

man  v.  Whitney,  28  Cal.  555;  Bonds  other  memoranda.     Grayson  v,  Cum- 

V,  Hickman,  29  Cal.  460.  mins,  Dall.  (Tex.)  391. 

Vhat  th«  Xacord  ia.— In  Davidson  v.  Wliare  Vo  Tranioipt  If  Saat  Up.— If 

Murphy,  13  Conn.  213,  it  is  said:  "A  no  transcript  is  seat  up  the  case  will 

record,  in  judicial   proceedings,  is  a  be  dismissed.     The  clerk's  certificate 

precise   history  of  the  suit  from  its  that  the  bill  of  exceptions  contains  alt 

commencement  to  its  termination,  in*  the  evidence  is  insufficient.    Barnes  v. 

eluding  the  conclusion  of  law  thereon,  Colquitt,  67  Ga.  766. 

drawn  up  by  the  proper  officer,  for  Ptooeedings  before  Surrf^ftts. — A  cer<- 

the  purpose  of  perpetuating  the  exact  tified  copy  of  the  proceedings  before  a 

state  of  facts."  surrogate  on  application  for  probate  of 

8eop6  of  Sttvtew.  —  *'The  record  of  a  will,  has  the  effect  of  a  record  and 

the  trial  court  must  be  tried  by  itself,  cannot  be  impeached.     In  re  Cour* 

and  by  itself  alone,'*  Mutual  Bldg.,  sen's  Will,  4  K.  J.  Eq.  410. 

etc.,  L.  Assoc,  v.  Tascott,  143  111.  306;  S.  Hayes  v.   Clarke,   la   La.  Ann. 

and  errors  accordingly,  to  be  available  666;   Her  rick   v.  Conant,  4  La.  Ann. 

by  appellant,  must  clearly  appear  from  276;    Pruitt   v^  McWhprter,  74    Ala. 

an  inspection  of   the   record  bv  the  315;     Crawford    v.     Mobile    Branch 

appellate    court  without  the    aid    of  Bank,  7  Ala.  383;  Mitchell  v.  Stinsoa, 

extrinsic   matters,  Shickle   Harrison,  80  Ind.  324;  Rabon  v.  State,  7  Fla.  9; 

etc..  Iron  Co.  v,  Kent,  34  Neb.  568;  Cox  v.  Macy,  76  Iowa  316. 

iohnson  v.  Van  Cleve,  23  Neb.  560;  Even  by  consent  of  counsel.  Pruitt 

Le publican  Valley  R.  Co.  v.  Linn,  15  v.  McWhorter,  74  Ala.  315. 

Neb.  234;  Union  Pac.  Co.  t/.  Marston,  But  in    Hcrrick  v.   Conant,  4  La. 

22  Neb.  721.    St^  Reversible £r r or y past-,  Ann.  276,  it  was  held  that  where  the 

5.  Rochester  v,  Roberts,  25  N.  H.  original  document,  a  copy  of  which 

506.  was    omitted   from    the    record,   was 
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Original  papers  cannot  be  made  part  of  the  transcript  where  or- 
dered to  be  sent  up,  but  they  should  be  forwarded  therewith,  and 
their  identity  verified  by  a  certificate  of  the  clerk.^ 

c.  What  the  Transcript  Includes. — The  transcript  must, 
unless  the  statutes  otherwise  direct,  include  a  complete  copy  of 
the  entire  record  in  the  trial  court  of  the  cause  appealed  from.^ 

supplied  by  agreement  of  parties,  the  that  the  appellate  court  might  inspect 
appellee  could  not  take  advantage  of  an  original  paper  copied  into  the 
his  own  stipulation  and  move  for  dis-  record  to  examine  evidence  of  inter- 
missal,  lineation,  consisting  of  difference  in 
Washington. — In  Wilson  v.  Morrell,  color  of  ink,  handwriting,  etc.,  which 
5  Wash.  654,  it  was  held  that  the  ap-  a  correct  copy  of  the  mere  language 
pellate  tribunal  is  not  ousted  of  juris-  could  not  show.  School  Trustees  v. 
diction  by  bringing  up  the  original  Welchley,  19  III.  64;  Conway  v,  Erwin, 
paper  instead  of  the  copy,  although  i  La.  Ann.  391. 

it  may  refuse  to  hear  the  appeal.  Praetioe. — Applications  to  present 
1.  State  V.  Korris,  43  Tex.  372.  original  papers  on  appeal  are  ad- 
Alabama. — Under  Code  1876,  §  157,  dressed  to  the  favor  of  the  court, 
thetrial  court  may  order  original  papers  Sutphen  v.  Cushman,  40  III.  77. 
sent  up  on  appeal  for  examination,  but  The  appellate  court  has  no  power  to 
this  does  not  authorize  the  omission  compel  the  clerk  below  to  surrender 
of  record  copies  in  the  transcript,  to  any  other  person  or  send  up  origi- 
Pniitt  V.  McWhorter,  74  Ala.  315.  nal  papers  in  his  custody  as  an  officer 
Without  statutory  power  it  cannot  so  of  the  court.  Anonymous,  40  111.  77. 
order.  Butler  v.  State,  22  Ala.  43.  Bnbpona  Daees  Tecum. — But  it  may 
Wiseonsin. — A  printed  abstract  or  request  the  clerk  to  transmit  them,  or, 
printed  case,  although  certified  by  the  in  case  of  necessity,  award  a  subpctna 
clerk,  was  held  not  to  be  a  proper  duces  tecum  requiring  the  clerk  to  ap- 
substitute  for  a  return  required  to  be  pear  in  person  and  produce  the  papers 
made  of  the  originals  or  printed  copies,  for  inspection.  Anonymous,  40  III.  78. 
Smith  V.  Thorp,  7  Wis.  514;  Davidson  Identifloation. — They  should  be  dear- 
th. Davidson,  xo  Wis.  86;  Webster  v,  ly  identified  by  the  bill  of  exceptions. 
Stadden,  8  Wis.  225.  School  Trustees  v.  Welchley,  19  III. 

Where    the  original  bill  of  excep-  64. 

tions  was  mislaid  or  lost,  a  printed  Transmission    of    Appoal. — ^Where    a 

bill  of  exceptions    stipulated    to    be  statute  orders  the  clerk  to /r^M^miVM^ 

accurate  was  received  with  reluctance,  appeal,  he  suflSciently  complies  there- 

Orton  V,  Noonan,  19  Wis.  330.  with  by  sending  up  the  original  papers 

On  Appoal. — Where  not  part  of  the  with  a  copy  of  the  appeal  bond.     Nis- 

record  below,  the  appellate  court  has  bet  v,  Lawson,  i  Kelly  (Ga.)  275. 

no  power  to  order  such  papers  made  2.  Westbrook  v,  Schmaus,  51  Kan. 

part  of  the  record  on  appeal.     States  214;  South   Boulder  Ditch,  etc.,  Co., 

9.  Cromwell,  104  N.  Y.  664.  v.    Community    Ditch,    etc.,    Co.,   8 

Criminal  Appoal. — In  a  criminal  ap-  Colo.  429;  Metzler  v,  James,  9  Colo, 

peal  from  a  conviction  before  a  magis-  115;  Wright  v.  Dudley,  8  Mich.   115; 

trate   the   magistrate    must    send  up  Brown    v.  Thompson,    29  Mich.   72; 

certified   copies    of    the    proceedings  Rispelle   v,   Doellner,   26   Mich.    102; 

before    him.     Com.  v.  Doty,  2   Met.  Harrison    v.   Dewey,    46  Mich.    173; 

(Mass.)   18;  Com.   v.    Burns,   8  Gray  Curtis  v.  Norton,  58  Mich.  411;  Lam- 

(Mass.)  482;  Com.  v,  Sheehan,  12  Gray  bcrt  v.  Griffith,  40  Mich.  174;  Wilkins 

(Mass.)  28;  Com.  v.  Kelly,   12   Gray  v.  Detroit.  46  Mich.  120;  Lamb  v.  Hin- 

(Mass.)  123;  Com.  v,  Magoun,  14  Gray  man,  46  Mich.  112;  Freeland  v.  Jasper 

(Mass.) 398;  Com.  v.  Wiggin,  iiiMass.  County,  27  111.  303;  Rowan  v,  Bowles, 

4^-               ^  25  111-  97;  Blackburn  ».  Craufurd,  22 

The   original   papers   are  not  suffi-  Md.  447. 

cient.    Com.  V.Phelps,  II  Gray  (Mass.)  Where  a  filed  paper  has  been  with- 

72;  Mitchell  V.  Stinson,  80  Ind.  324.  drawn,  the  paper  and  order  of  with- 

XnspeotionofOriglnalPapers.— InHol-  drawal  should  both  be  filed.  Free- 
brook  V.  Nichol,  40  III.  75,  it  was  held  land  v,  Jasper  County,  27  III.  303. 
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The  clerk  has  no  authority  to  omit  from  the  transcript  any 
portions  of  the  record.'  Where  the  statutes  define  what  shall 
be  included  therein,  the  clerk  must  make  up  the  transcript  in 
accordance  therewith.* 

cL  The  Record  Proper— (i)  Generally-^hx  Iaw. — The  record 

proper,  of  which  the  transcript  on  appeal  is  a  copy,  includes  the 
original  process  with  the  return  thereon,  the  pleadings,  orders 
substituting  parties,  and  the  entry  of  final  judgment.' 

Tribunal. — The  transcript  must  set  Kelly,  73  Ind.  584;  Kesler  v.  Myers,  41 

forth  before  what  person  the  proceed-  Ind.  543  ;  Best  v.  Young,  6  Wis.  67  ; 

ings  were  had  and  by  whose  authority  Sayles  v.  Gudarth,  9  Wis.  159;  Officer 

the  record  was  made.     Howell  t/.  Ray,  of  Court  v.  Fisk,  7  How.  (Miss.)  403. 

83  K.  Car.  558;  State  v.  King,  5  I  red.  In  Greene  County  v.  Wilhite,  35  Mo. 

(N.  Car.)  203;  State  v.  Ward,  8  Ired.  App.  44,  it  was  said  :  '* There  may  be 

(N.  Car.)  530;  Green  v.  Collins,  6  Ired.  difficulty    in    restricting    the    record 

(N.  Car.)  139.  proper  in  all  cases  to  the  limits  thus 

Term  of  Court. — It  should  show   to  stated;  but  the  largest  view  of  what  is 

what  term  of  the  appellate  court  the  to  be  deemed  the  record  proper  can 

appeal  is  returnable.     Mills  v.  Bagby,  make  it  include  no  more  in  addition  to 

4  Tex.  320.  what  is  above  stated  than  those  or- 

Timo. — The  time  when  the  transcript  ders  which  emanate  from  the  brea«st  of 

was  made  is  immaterial  if  filed  in  sea-  the  judge  while  sitting  in  court,  and 

son.     Prewitt  v.  Woods,  i  Tex.  521.  which  are  evidenced  alone  by  the  en- 

Eraiuret. — Erasures    or     interlinea-  tries  on  the  minutes  of  the  court." 

lions  in  record  papers  should  not  be  Indiana.  —  Under   Indiana  practice 

shown  by  a  facsimile  or  clerk's  cer-  the    record   includes  also  the  general 

tificate,  but  by  a  bill  of  exceptions,  verdict,  Frank  v.  Grimes,  105  Ind.  246; 

Dikes  V,  Monroe,  15  Tex.  236.  Salander  v.   Lockwood,  66  Ind.   285  ; 

niinois. — "The  papers  of  a  cause,  Monroe  v.  Adams  Express  Co.,  65  Ind. 

when  filed,  under  our  statute  become  60 ;   Redinbo   v,    Fretz,  99  Ind.   461  ; 

part  of  the  record  as  fully  as  if  copied  special  findings,  Frank  v.  Grimes,  105 

intq  the  record-book   of   the   court,*'  Ind.  246 ;  Monroe  v,  Adams  Express 

Harding  v,   Larkin.  41    111.    423;  and  Co.,  65  Ind.  60;  Salander  z'.  Lockwood, 

transcripts  of  the  record  are  made  by  66  Ind.  285;  Campbell  v.  Dutch,  36  Ind. 

copying  the    files   and   orders  of  the  504;  Terre  Haute,  etc.,  R.  Co.  v.  Clark, 

court    as    entered    of   record    by   the  73  Ind.  168  ;  motion  for  judgment  on 

clerk,  Dilworth  v.  Curts,  139  III.  508;  the  special  findings,  Frank  v.  Grimes, 

Schirmer  v.  People,  33  111.  282.  105   Ind.   246  ;  Monroe  v.  Adams  Ex- 

1.  Brown  v.  Thompson,  29  Mich.  72;  press  Co.,  65  Ind.  60;  Salander  v.  Lock- 
Michigan  University  f.  Rose,  45  Mich,  wood,  66  Ind.  285  ;  the  ruling  of  the 
2S4.  trial    court    thereon    and    exceptions 

Whon     in    Doubt    what     papers    to  thereto,  Frank  v.  Grimes,  105  Ind.  246; 

include  in  the  record,  he  should  apply  Salander  v,   Lockwood,  66  Ind.  285  ; 

for  and  follow  the  appellant's  direc-  Terre  Haute,  etc.,  R.  Co.  v.  Clark,  73 

tions.      Miles   v.  Buchanan,   36   Ind.  Ind.  168;  Boots  c.  Griffiths,  97  Ind.  241; 

490.  Redinbo  v.  Fretz,  99  Ind.  458. 

Appending  Directioni. — The    written  Findings  of  /Vir/.— Findings  of  fact 

directions  of  the  appellant  should  be  or  conclusions  of  law  not  signed  by  the 

appended  to  the  transcript,  so  as  to  judge  are  no  part  of  the  record  proper. 

g'lide  the  Supreme  Court  in  the  impo-  Branch  v.  Faust,  115  Ind.  464. 

«ition    of  costs    for  encumbering    the  But  a  special  finding  becomes  part 

transcript.     Miles    v.    Buchanan,    36  of  the  record,  by  a  request  of  both  par- 

Ind.  490.  ties   made  at  proper  time,  under  the 

2.  Shewey  v.  Manning,  14  Wis.  448.  practice  of  Indiana.     Wilson  v.  Buell, 
8.     Bateson   v.   Clark,    37   Mo.    31  ;  117  Ind.  315. 

Greene    County  v.   Wilhite,   35    Mo.  Washington.  —  Under   Code    Wash. 

App.   43;    Bevin   v,    Powell,    ii    Mo.  Ter.  g§  451,  464,  filed  findings  of  facts 

App.  216;  McNeil  v.  New  York  Home  become  part  of  the  record.     Dodd  v. 

Ins.  Co.,  30  Mo.  App.  306;  Heizer  v,  Bowles,  3  Wash.  Ter.  383. 
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In  s^ty. — The  bill,  answer,  or  replication,  and  all  exhibits  to  the 
bill  and  answer,  depositions  taken  in  the  cause,  and  other  papers 

California.  —  Under  Code  Civ.  Pro.,  v.  Manrow,  i  Cal.  428;  Sharp  v,  Daug- 

Cal.,  §  950,  the  statement  of  the  case  ney,  33  Cal.  505;  Harper  v.  Minor,  27 

used  in  the  hearing  of  a  motion  for  a  Cal.  109;  Sichler  v.  Look,  93  Cal.  607; 

new  trial  is  part  of  the  record,  upon  McAlbee  v.  Randall,  41  Cal.  136.     So 

which  an  appeal  from  the  judgment  also  notices  of  motions  to  strike  out 

may  be  heard.     Craig  v.  Fry,  68  Cal.  portions  of  pleadings  or  to  dismiss  an 

367  ;  People  v.  Crane,  60  Cal.  279.  action  and   orders  on  such  motions* 

In  a  criminal  appeal  the  record  proper  Morris  v.  Angle,  42  Cal.  236. . 

includes,  under  Penal  Code,  §  1207:  i.  Eeoord  on  Appeal  Itom  Judgment  bj 

The  indictment  or  information,  and  a  Default. — On  appeal  from  a  judgment 

copy  of  the  minutes  of  the  plea  or  by  default  the  evidence  of  residence, 

demurrer.    2.  A  copy  of  the  minutes  of  summons,  return,  or  affidavit  of  non* 

the  trial.     3.  The  charge,  given  or  re-  residence   and    proof    of    publication 

fused,  and  the  indorsement  thereon,  should  be  included  in  the  record,  un- 

or  a  copy  of  the  judgment.     People  v»  less  defendant    appeared.      Miles   v, 

O'Brien,  88  Cal.  487.  Buchanan,  36  Ind.  490. 

Miasiaaippi. — So  in  Mississippi  it  is  Prooett. — The  record  proper  includes 

said  that  the  record  proper  embraces  the  summons  or  proof  of  substituted 

"citation,  writ  of  error,  transcript  of  service.     Randall   v.   Songer,    16  111. 

the  record  from  the  court  below,  ex-  27;    Haywood  v,  McCrory,  33  111.  459. 

cept   depositions   in   chancery    cases,  An  order  for  service  of  summons  by 

assignment  of  errors  and  joinder,  all  publication  is  no  part  of  the  judgment 

interlocutory    orders,    and    the    final  roll.     Sichler  v.  Look,  93  Cal.  607. 

judgment."     Officers  of  Court  v.  Fisk,  Indiana.  —  Rev.    Stat.,  §650.    pro- 

7  How.  (Miss.)  403.  vides  that  where  a  party  has  entered 

Conotrnotion     of    Statutory    Beqnire-  an  appearance  the  summons  need  not 

meats. — A  statutory  requirement  that  be  incorporated  in  the  record, 

the    transcript    shall    embrace    "all  But  where  a  party  desires  to  attack 

papers  pertaining  to  a  cause  and  filed  the  validity  of  the  summons  or  its  ser- 

therein,"  includes  the  complaint,  an-  vice,  he  may  have  it  brought  in  by  or- 

swer,  reply,  demurrers,  and  all  instru-  der  of  the  court  or  bill  of  exceptions, 

ments  upon  which  the   proceeding  is  Cincinnati,  etc.,  R.  Co.  v,  Heim,  97 

based   and  which  are   filed  with  and  Ind.  525. 

made  part  of  a  cause.    Heizerv.  Kelly,  In  judgment  by  default  the  sum- 

73  Ind.  584;  Kesler  v,  Myers,  41  Ind.  mons  must  always  be  embodied  in  the 

543.  record.    Woode  v.  Brown,  93  Ind.  164. 

In  Heizer  v,  Kelly,  73  Ind.  585,  it  was  SherifTi  Beturn.  —  The  record  does 
said,  in  construing  such  a  statute:  "  If  not  include  the  return  of  the  sherifif  on 
the  question  arises  upon  sustaining  or  2i  venire.  People  v.O'Brien, 88  Cal.487. 
overruling  the  demurrer  to  the  com-  Beferee's  Beport. — A  referee's  report 
plaint,  the  record  need  not  contain  any  is  not  a  part  of  the  record  proper.  Os- 
subsequent  pleading.  The  converse  born  v.  Graves,  11  Oregon  526. 
of  this,  however,  is  not  true.  If  the  Petition  for  Writ  of  Error. — The  peti- 
question  arises  upon  sustaining  or  tions  for  writs  of  error  form  no  part  of 
overruling  a  demurrer  to  the  reply,  the  record  on  appeal,  and  cannot  be  re- 
then  the  complaint,  answer,  and  reply  ferred  to  to  supply  omissions.  Clark 
must  be  embraced  in  the  record,  as  the  v.  Pennsylvania,  128  U.  S.  397;  War- 
demurrer  searches  all  previous  plead-  field  v,  Chaffe,  91  U.  S.  690;  Susque- 
ings."     Heizer  v.  Kelly,  73  Ind.  584.  hanna  Boom  Co.  v.  West  Branch  Boom 

Votioe  of  Motions. — As  the  appeal  Co.,  no  U.  S.  57. 

from   the  judgment    brings   up  only  Sabmiiiion.  —  A     submission     and 

the  judgment-roll,  the  notice  of  a  mo-  award  are  no  part  of  the  record  proper 

tion  to  strike  out  portions  of  the  an-  where  made  in  a  suit  referred  to  arbi- 

swer,  the  motions  for  judgment  and  tration   without  order  of    the  court, 

orders  thereon,  are  no  part  of  the  rec-  Thomason  v,  Odum,  31  Ala.  108. 

ord  on  appeal,  unless  made  so  by  a  bill  Garnishment.  —  Nor  is  a  judgment 

of  exceptions  or  statement  of  facts,  against  the  original  defendant  in  as 

Douglas  V,  Dakiii,  46  Cal.  49;  Spinetti  appeal    by    garnishee.       Faulks    v* 

V,  Brignardello,  53  Cal.  283;  Thompson  Heard,  31  Ala.  516. 
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filed  in  a  cause  as  a  part  thereof,  are  embraced  in  the  record  with- 
out a  bill  of  exceptions.^ 

In  Crimixua  Catoi. — In  criminal  cases  the  transcript  begins  regu- 
larly with  the  indictment.*  Any  preliminary  record  need  not  be 
included,  unless  some  question  is  raised  thereon.* 

Beoognliftiioe. — The   recognizance  is  that  copies  and  not  originals  are  sent 

no  part  of  the  record  proper  in  a  pro-  up  must  be   made  before   final  sub- 

ceeding   by  scire  facias  against  bail,  mission   of  the  cause,  or   it   will   be 

Richardson  v.  State,  31  Ala.  347;  Can-  deemed  waived.  McDonald  t/.  Farrell, 

taline  v.  State,  33  Ala.  439.  60  Iowa  335. 

Sot-off. — A  notice  of  set-off  is  no  part  Dopositions. — Depositions  on  file  are 

of  the  record.     Pledger  v.  Glover,  %  a  part  of  the  record  of  a  cause.     In 

Port.  (Ala.)  174.  equity  no  certificate  of  the  court  is 

Boloaso  of  Error. — But  a  copy  of  a  needed.     Bressler  v.  McCune,   56  III. 

release  of  error  filed  in  the  court  is  475;  Mossz'.  McCall,  75  111.  190;  Groen- 

properly  included  in  the  transcript  by  endyke  v.  Coffeen,  109  111.  325;  Ryan 

the  clerk.  Thompson  v,  Ayres,  i  Stew.  v.  Sanford,  25  111.  App.  571.     So  also 

(Ala.)  171.  exhibits   made    part  of  the   bill   and 

1.  Dilworth  v,  Curts,  139  111.  508.  regularly  filed    with    it,    Bressler  v. 

In  Hyer  v.  Caro,  17  Fla.  350,  it  was  McCune,  56  111.  475;  Moss  v,  McCall, 

said:    **  Evidence    taken    during  the  75  111.  190;  and  the  report  of  a  master 

progress  of  atrial  at  law  is  no  part  of  a  in  chancery,  Groenendyke  v.  Cofifeen, 

record,  unless  verified  by  the  judge  in  109  111.  325. 

the  form  of  a  bill  of  exceptions;  and  no  ttipuUtion. — In  New  YorAsi  stipula- 

exception  relating  to  or  arising  out  of  tion  made  by  the  parties  after  the  de- 

the  evidence    can  be   heard    in    the  cision  of  the  general  term  cannot  be 

court  of  appeal,  unless  that  evidence  considered  on  appeal  to  the  Court  of 

goes  upon  the  record  through  this  or  Appeals.     People  v,  Dewey,  128  N.  Y. 

some   other  method    recognized   and  6o(5. 

established  by  the  practice  prevailing  Papon  Ellod  in  Oftuo. — Papers  and 

in  the  court  of  original   jurisdiction,  documents  filed  in  a  cause,  but  not  in- 

*  *  *  Hence  where  there  is  no  bill  of  corporated  into  the  record,  constitute 

exceptions  there  can  be  no  certiorari  no  part  of  it,  as  a  memorandum  filed 

upon    suggestion    in   the   diminution  showing  how  the  judgment  was  made 

of  the  record  to  bring  up  the  evidence,  up.  Kirbyv.  Wood,  16 Me.  81;  Valentine 

In  cases  in  chancery   ♦  ♦  *  the  evi-  v.  Norton,  30  Me.  200;   McArthur  v. 

dence  is  a  part  ot  the  record  without  Starrett.  43  Me.  345. 

this  formality  of  verification  by  a  bill  2.  English    v.   State,    4    Tex.    195; 

of  exceptions,  and  if  any  portion  of  Hardy  v.  State,  I  Tex.  App.  557. 

the  record  is  omitted  and  the  appellee  8.  English    v.    State.    4   Tex.    125; 

wishes  it  supplied,  he  must  do  so  by  a  Hardy  v.  State,  i  Tex.  App.  557. 

motion  for  a  certiorari  to  bring  up."  **  A  writ  of  error  after  final  judg- 

Books  as  Evidonoo. — Where  books  are  ment  brings  up  for  review  the  record 

used  in  evidence  below,  copies  of  the  of  the  proceedings   below,  including 

portions  offered  should  be  embraced  in  the  presentment,  indictment,  arraign- 

the  transcript;  the  books  themselves  ment;  the  pleas;   suggestion  of  pris- 

should  not  be  sent  up.     Harrison  v,  oner  and   order  thereon   for   the  re- 

Dewey,  46  Mich.  173.  moval;  the  issues;  judgment  of  court 

Maps  and  plans  should   be   copied  finding    the    facts   deciding   the   law 

into  the  record  where  needed  to  make  thereon,    overruling    certain    of    the 

the  case  intelligible.  Curtis  t^.  Norton,  pleas,  sustaining  demurrer  toothers, 

58  Mich.  41a.  and  giving  to  the  prisoner  leave  to 

Written  Toitimony. — Where  the  case  further  answer;  prisoner's  suggestion 

was  tried  below  upon  written  testimony  to  suspend  the  trial  upon  the  produc* 

the  deposition    and    original    papers  tion    of  the  writ  of  error,   judgment 

must  be  sent  up,  and  not  copies,  un-  overruling  the  same;  plea  of  not  guiltj; 

less   the   statute   so   provides.     Bald-  verdictof  jury;  motion  in  arrest  of  judg- 

win  V,  Tuttle,  23  Iowa  66;  Loomis  v.  ment  and  the  overruling  thereof;  and 

McKinzie,  48  Iowa  416.  the  finaljudgmentand  conviction  of  the 

But  an  objection  by  the  appellee  prisoner.*'     Clare  v.  State,  30  Md.  163. 
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In  Action  to  Koriew  a  Judgmtat. — In  an  action  to  review  a  judgment 
brought  before  a  trial  court  by  a  bill  of  review,  the  complaint  for 
review  must  bring  before  the  court  a  full  and  complete  record  of 
.the  judgments  and  proceedings  sought  to  be  reviewed.* 

Botiim  on  Appoal. — A  return  on  appeal,  as  distinct  from  a  tran- 
script proper,  consists  of  all  the  papers  essential  to  transfer  and 
determine  the  cause  in  the  appellate  court.* 

Appeal  from  Intermodiato  AppoUata  Court. — Where  an  appeal  is  taken 
to  a  supreme  court  from  an  intermediate  appellate  tribunal,  the 
supreme  court  acts  on  the  record  as  presented  to  the  appellate 
court  below.' 

Bocopjing. — Where  papers  have  been  once  copied  in  the  record 
on  appeal,  a  reference  thereto,  without  recopying,  is  suflRcient  in 
subsequent  parts  of  the  transcript.* 

(2)  Pleadings. — The  transcript  properly  embraces  the  plead- 
ings.*   Where  properly  made  part  of  the  record,  pleadings  as  sub- 

Ittdietmant. — The  original  indictment  order,  copies  of  the   order   appealed 

in  a  criminal  case,  with  all   the   in-  from,  with  the  papers  upon  which  the 

dorsements  required  to  be  upon  it,  is  a  court  below  acted  in  granting  the  or- 

necessary  part  of  the  record  on  appeal  der,   together  with   notice   of  appeal 

when  a  prosecution  rests  thereon,  and  and  exceptions.  Marjenho£f  v.  Marjen- 

the  same  is  true  of  an  information,  hofif.  40  S.  Car.  545;   Davis  v.   Hood 

Hoover  v.  Sute,  no  Ind.   349;  John-  (S.   Car.,  1887),    i8   S.    E.    Rep.   941; 

son  V.  State,  23  Ind.  32;  Heacock  v,  Tribblc  v,  Poore,  28  S.  Car.  565, 

State,  42  Ind.  393;  Beard  v.  State,  57  How   Tork.  —  Upon    appeal   to    the 

Ind.  8;  Cooper  v.  State,  79  Ind.  206;  Court  of   Appeals  from  a  judgment 

Sute  V,  Bowman,  103  Ind.  69;  Strange  entered  at  general  term  upon  a  ver- 

V,  State,  no  Ind.  354.  diet  subject  to  the  opinion  of  the  court, 

Where  a  substitution  is  made  for  a  the  return  must  contain  a  **  statement 

lost  indictment,  the  record  must  show  of  the  facts,  of  the  questions  of  law 

that  it  was  by  leave  of  court.  Graham  arising;  thereupon,  and  of  the  deter- 

V.  State,  43  Tex.  550.  mination   of   those   questions  by  the 

In  Misdemeanor  Case.— On  criminal  general  term,'*  as  required  by  the 
appeal  the  record  must  show  in  a  mis-  Code  of  Civil  Procedure  (g  1339). 
demeanor  case  either  that  appellant  Without  such  a  statement  the  appeal 
has  duly  entered  into  a  recognizance  cannot  be  heard.  Cowenhoven  v.  Ball, 
or  else  that  he  has  been  placed  in  118  N.  Y.  232;  Reinmiller  v.  Skid- 
jail.  Stovall  V.  State  (Tex.  Crim.  more,  59  N.  Y.  66i;  Essex  County 
App.,  1893),  22  S.  W.  Rep.  971.  Bank  v,  Russell,  29  N.  Y.  673. 

1.  Kiley  ».  Murphy,  7  Ind.  App.  239;  3.   Claflin  v.   Dunne,    129  111.    248; 

McDade    v,    McDade,    29    Ind.    340;  Anderson  v.  St.  Croix  Lumber  Co.,  47 

Comer  v,  Himes,  58  Ind.  573;  White-  Minn.   25;    Emerson   v.  Dye,  8i    Ky. 

all  V.  Crawford,  67  Ind.  84.  660. 

&ron.  How  Shown. — It  must  show  The  transcript  on   appeal    cannot, 

such  error  as  would  authorize  the  Su-  therefore,  be  amended  in  the  Supreme 

preme  Court  to  reverse  the  judgment  Court  by  a  correction  of  the  record 

bad  an  appeal  been  perfected.      Kilev  made  in  the  trial  court,  but  not  certi- 

V.  Murphy,  7  Ind.  App.  239;  Richard-  fied   up  before  the    appellate   court, 

son  V.  Howk,  45  Ind.  457;  American  Claflin  v,  Dunne,  129  111.  248. 

Ins.  Co.  ».  Gibson,  104  Ind,  336;   Rice  4.  Binkley   v,    Forkner,    117    Ind. 

V.  Turner,  7a  Ind.  559;   Baker  v.  Lud-  176. 

lam,  118  Ind.  87.  6'  Collins  v.  U.  S.  Express  Co.,  37 

S.    In   South    Carolina  a   return    on  Ind.    11 ;    McCardle  v.    McGinley,  86 

appeal  consists  of  copies  of  the  judg-  Ind.  538;   Sumner  v.  Goings,  74  Ind. 

ment-roU,  the  notice  of  appeal,  and  293:  Seager  </.  Aughe,  97  Ind.  285. 

exceptions;  or,  if  the  appeal  is  from  an  Complauit.— A  complaint  filed  before 
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stituted  or  amended  should  be  sent  up  in  place  of  the  originals.^ 
Pleadings  stricken  out  are  no  part  of  the  record,*  unless  made  so 
by  an  order  of  the  court  or  a  bill  of  exceptions.' 

Benuuid  for  Bopleador. — Where  the  pleadings  in  the  transcript  are 
so  confused  that  the  appellate  court  cannot  determine  the  issues, 
it  has  been  held  that  it  could  remand  the  cause  to  give  the  par- 
ties opportunity  to  replead.* 

Ezhlbiti. — Where  exhibits  are  a  foundation  of  a  cause  of  action 
or  defense,  they  are  a  part  of  the  record  proper  on  appeal.*  See 
article  EXHIBITS. 

a  police  court  is  included.     Junction  stricken  out,  unless  brought  in  by  a  bill 

City  V,  Webb,  44  Kan.  71.  of  exceptions.      Iddings   v,   Iddings, 

Answer. — An  answer  is  a  part  of  the  134  Ind.  322. 

record  proper.     Beers  v.  Dalles  City,  A    ruling  striking  out  a   plea  ap- 

16  Oregon  334.  pears   in   the    record   proper.     U.    S. 

Oamishee'i  Answer. — A    garnishee's  Rolling  Stock  Co.  v.  Weir,  96  Ala.  396, 

answer  is  no  part  of  the  record  proper  As  to  bill  of  particulars  see  Fryer  v. 

unless  incorporated  in  a  bill  of  excep-  Breeze,  16  Colo.  323. 

tions.     Brainard  v,  Simmons,  58  Iowa  Plea  of  Ooilty. — A  plea  of  guilty  is 

464.  included  in  the  record  proper.     State 

1.  Miles  V.  Buchanan,  36  Ind.  499;  v,  Jackson,  106  Mo.  177. 

Burkam    v.  McElfresh,  88    Ind.  223;  Indictment. — As  also  a  prior  indict* 

Sibley   v.    Mutual   Reserve    Fund   L.  ment  quashed  on  motion  where  pro* 

Assoc,  87  Ga.  738;  Raymond  v,  Thex-  ceedings  are  continued  under  a  subse- 

ton,  7  Mont.  299.  quent  one.     State  v.  Daugherty,  106 

3.  Fry    v,  Leslie,  87  Va.    269;    Id-  182. 

dings  V,  Iddings,  134  Ind.  322;  Fellen-  Caption  of  Indietment.— The  caption 

zer  V.  Van  Valzah,  95  Ind.  128;  Floyd  of  an   indictment   forms   part   of  the 

V,  McDaniel,  36  Ark.  484.  record   proper,  and  may  be  examined 

8.  Fry  v.  Leslie,   87  Va.   269;    Fel-  to  determine  a  question  of  the  juris- 

lenzer  v.  Van  Valzah,  95  Ind.  128.  diction  of  the  trial  court.     Robinson 

Becitals. — Where  a  judgment  on  the  v.  Com.,  88  Va.  900. 

pleadings     recites     the    motion,    the  4.  Lyon  v.  Tevis,  8  Iowa  79;  Henry 

grounds    thereof,    and     the     rulings  v.  Burlington,  6  Iowa  571. 

thereon,  it  is  conclusive  on  appeal,  al-  6.  Barnes  v.  Mowry,  129  Ind.  568^ 

though  there  is  no  bill  of  exceptions.  Dukes  v.  Cole,  129  Ind.  137;  Allen  v, 

Derbv  v,  Jackman,  89  Cal.  i.  Young,  62  Ga.  619;  Blow  v.  White,  41 

Pedtions.— A  petition  for  rehearing  Ga.    293;   Carey   v,   Giles,   10  Ga.    i; 

is  no  part  of  the  record  proper.    Jones  Patterson     v.    Collier,    77    Ga.    296  ; 

V,  Fox,  23  Fla.  462.  Hamer  v,  Rigby,  65  Miss.  41. 

The  petition  for  a  writ  of  error  is  Broader    Conitrnction.  —  *' Whatever 

not  a  part  of  the  record  proper.    Man-  is  an   exhibit   to  the   pleadings,  and 

ning  V.  French,  133  U.  S.  186.  thus  in  the  case  all  the  time  as  a  part 

United  States  Courts. — But  an  origi-  of   the   pleadings,  though   it  may  be 

nal  petition   for   transference   of  the  also  a  part  or  whole  of  the  evidence, 

cause  to  a  United  States  court  to  show  need  not  be  put  in  the  bill  of  excep- 

allegations  as  to  citizenship  is  proper-  tions,  but  may  come  up  both  as  evi- 

ly  in  the  transcript.     Mexican  Cent,  dence  and  pleading  under  the  clerk's 

R.  Co.  f.  Pinkney,  149  U.  S.  IQ4.  general  certificate  to  the  transcript  of 

Bomnrrer. — A   demurrer  is   held   in  the  record."     Patterson  v.  Collier,  77 

California  to  constitute    part   of  the  Ga.  296. 

judgment-roll  as  a  pleading,  and  can  As  exhibits  annexed  to  a  motion  for 

be  looked  to  ascertain  when    it   was  a  new  trial,  and  referred  to  as  therein 

filed   upon   appeal   from   a  judgment  annexed.     Patterson  v.  Collier,  77  Ga. 

rendered  by  default.    Davis  v.  Honey  296. 

Lake  Water  Co.,  98  Cal.  415.  The  Exhibit  mnst  be  Annexed  to  Plead- 

Faragraph  Stricken  Out. — But  not  a  ing.— Where  a  transcript  states  that  a 

paragraph  of  a  cross-complaint  when  paper  annexed  to  a  complaint  **is  filed 
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(3)  Jurisdictional  Facts. — Since  the  appellate  court  acts  on  the 
transcript  alone,  the  latter  must  show  all  the  facts  essential  to  vest 
the  court  with  jurisdiction  to  hear  the  cause.^  It  must  affirm- 
atively appear,  accordingly,  therein  that  there  was  a  properly  or- 
ganized trial  court  by  which  a  lawful  judgment  could  be  rendered;* 

herewith  and  made  part  of  this  com-  v,  Needham,  137  U.  S.  632;  Minor  v. 

plaint/'  it  is  sufficient  to  make  it  part  Tollotson,  3  How.  (U.  S.)  393. 

of  the  record  proper.     North  Western  An  Appeal  firom  Jnitioo  of  Peace. — So 

Nfut.  L.  Ins.  Co.  V,  Hazelett,  105  Ind.  the  record  of  a  justice  of  the  peace 

312;  Smythe  v.  Scott,  106  Ind.  245.  must  show  jurisdictional  facts,  and  no 

Vo  Part  of  Beeord. — Where  it  is  stated  presumption  will  be  indulged  in  that 

in  the   transcript  that  an  exhibit   is  such  facts  exist.     Gadsby  v.  Stimer, 

annexed  and  made  part  of  the  plain-  79  Mich.  260;    Moore  v,  Hansen,  75 

tiflTs   petition,  but  it  appears  that   in  Mich.  564. 

fact  the  exhibit  was  not  so  annexed  In   Indiana^   however,  it   has   been 

nor  filed,  it  constitutes  no  part  of  the  held  that  the  transcript  need  not  show 

record.     Lamorere  v.  Cox,  32  La.  Ann.  on  appeal  from  a  justice  of  the  peace 

1045.  that  an  appeal  has  been  prayed  for, 

A  copy  of  the  lease  attached  to  the  where  the  appeal  bond  has  been  prop- 
declaration  is  no  part  of  the  regular  erly  filed.  Littell  v,  Bradford,  8 
record.  Frank  v.  Thomas,  35  Hi.  App.  Blackf.  (Ind.)  185;  Humble  v.  Will- 
547.  iams,  4  Blackf.  (Ind.)  473.     It  will  be 

Waiver    of   Sight    to    Strike    Oat. —  presumed.     Wolf  v.  State,  11  Ind.  231. 

Where  the  adverse  party  has  treated  Amount  in  Controversy. — Where  the 

the  exhibit  attached  to  a  pleading  as  a  right  to  take  an  appeal  depends  on 

part  thereof,  it  will  be  considered  as  the  amount  in  controversy,  the  record 

part  of  the  record.     St.  Louis,  etc.,  R.  should    show    that    fact.       Hoyt    v. 

Co.  V.  Brown,  49  Ark.  253.  Stearns,  39  Cal.  92. 

KissiMippi.  —  Under    Code    1880,   §  IHsmiisal. —Where  the   record   fails 

T540,  Miss.,  promissory  notes  filed  with  to  affirmatively  show  that  the  appel- 

a  complaint  suing  thereon  are  included  late  court  has  jurisdiction,  the  appeal 

in  the  record.     Hamer  v.  Rigby,  65  will  be  dismissed.     Ill  v.  Merchants', 

Miss.  41.  etc.,  Ins.  Co.,  86  Iowa  752;   Baer  v. 

1.  Arisana, — Sutherland  v.  Putnam  Merchants*,   etc.,    Ins.    Co.,   86  Iowa 

(Arizona,    1890),   24    Pac.    Rep.    320 ;  752. 

Gila   R.    I.  Co.  V,  Wolfley  (Arizona,  8.  St.  Louis,  etc.,  R.  Co.  v.  Good- 

1890),  24  Pac.  Rep.  257.  all,   43    111.    App.    234;   Planing   Mill 

California. — Bryan  v.  Berry,  8  Cal.  Lumber  Co.  v.   Chicago,   56  111.  304; 

130:  Watson  V.  Cornell,  52  Cal.  644.  Keller  v.  Brickey,  63  III.  496. 

Iowa.  —  Cannady    v.    Cannady,    85  Special    Judge.  —  Where    the    case 

Iowa  744;  III  V.  Merchants',  etc.,  Ins.  below  was  tried  by  a  special  judge, 

Co.,  86  Iowa  752.  the   method   of    his  selection  or  ap- 

Missouri. — Tarwater    v.    Long,    36  pointment,    the  reason,  and  the   fact 

Mo.  App.   182;  Myers  v.  Myers  (Mo.  that  he  was  duly  sworn  should  appear 

App..  1885),  I  West.  Rep.  417.  by   the   record.      Smith   v.   State,    24 

North  Carolina. — Gordon  v.  Sander-  Tex.  App.  290. 

son,  83  N.  Car.  i;  Moore  v.  Vander-  What  need  not  be  Shown. — The  rec- 

burg,  90  N.  Car.  10;  State  v.  Preston,  ord  need  not  show  where  the  cause 

104  N.  Car.  733.  was  decided,  nor  that  the  term  was 

Wisconsin.  —  Eaton    ».    Manitowoc  a  legal  one,  where  the  statute  deter^ 

County,  42  Wis.  317;  Shewey  v.  Man-  mines  the  place  for  sessions  of  court 

ning,  14  Wis.  448;  Yates  v.  Shepard-  State  v.  Nelson,  36  La.  Ann.  674. 

son,  37  Wis.  315.  Proper    Constitntion    of    Canie.— The 

Other  States. — Sterner  v.  Hodgson,  transcript  must  show  that   the  cause 

63  Mich.  419;  Phillips  v.  Creditors,  35  was  properly  constituted  in  the  trial 

La.   Ann.   935 ;    Com.    v.   Bisch,    145  court,  Markham  v.  Hicks,  90  N.  Car. 

Mass.  375;  Pearson  v.  State,  7  Tex.  i;  Logan  v.  Harris,  90  N.  Car.  7;  as  a 

App.  379.  judgment  properly  entered  of  record, 

United  States, — Red  River  Cattle  Co.  Logan  v.  Harris,  90  N.  Car.  7. 
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and  where  an  order  of  the  court  below  granting  an  appeal  is  essen* 
tial,  that  the  appeal  was  prayed  for  and  the  order  allowing  it  duly 
made,  or  where  no  formal  order  is  required,  that  the  application 
was  duly  granted  ;^  that  notice  of  appeal  has  been  duly  filed  with 
the  clerk  below  and  been  properly  served  upon  the  adverse 
parcy.^  It  should  contain  a  copy  of  the  appeal  bond,  and  a  cer- 
tificate of  the  clerk  that  it  was  duly  filed.'  It  should  show  that 
the  appeal  was  properly  entered  of  record,'*  and,  finally,  that  the 
transcript  itself  was  seasonably  filed.' 

1.  Missouri.  —  State   v,    Roscoe,   93  neU,  5a  Cal.  644;  Winder  v.  Hendrick, 

Mo.   146;  State  v.   Kencbler,  83  Mo.  54  Cal.  375  ;  Mayoard  v,   Hoskins,  8 

193  ;    State  v.    Rhodes,   86  Mo.   635;  Mich.  81 ;  Haywood  f/.  McCrory,  33 

Brown  v.  St.  Louis,  etc.,  R.  Co.,  83  lU.  459. 

Mo.  478;  Cissell  V.  Cissell,  77  Mo.  371;  The  certificate  of  the  clerk  that  the 

Stavely  V.  Kunkel,  27  Mo.  422;  Leogle  bond   has   been  given    is   insufficient 

V,   Smith,   48   Mo.   276  ;    Clelland   v.  without  the  copy.     Mayoard  v.  Hos- 

Shaw,  51  Mo.  440;  State  v.  I^wis,  71  kins,  8  Mich.  81. 

Mo.  170;  Randolph  v,  Mauck,  78  Mo.  Trantmiasloii  of  Original  Boeurity. — 

468.  The  transmission  of  the  original  se- 

Trnnessre, — 0*RiIey    v,    Zollicoffer,  curity  on  appeal  is  sufficient  to  show 
4  Yerg.  (Tenn.)  298:  Clark  v.  Lowry,  that    the    appeal    was   properly  per- 
I  Overt.  (Tenn.)  313;  Cooly  v.  Julin,  5  fected    where    the    record    is    silent. 
Yerg.  (Tenn.)  439;  Lawler  v.  Howard,  Com.  v.  Bisch,  145  Mass.  375. 
Meigs  (Tenn.)  15;  Glass  v.  Stovall,  10  4.  Moore  v,  Vanderburg,  90  N.  Car. 
Humph.  (Tenn.)  453;  Rogers  v.  Cocb-  10;  Spence   v.   Tapscott,  92   N.    Car. 
ran,  3  Yerg.  (Tenn.)  311;  Hall  V.  Bew-  576;    Randleroao    Mfg.   Co.    v.    Sim- 
ley,  II  Humph.  (Tenn.)  106;  Parker »,  mons,  97  N,  Car.  89;  Walton  v,  Mc- 
Swan,   I   Humph.  (Tenn.)  80;  Craig-  Kesson,  loi  N.  Car.  428. 
head  v,  Rankin,  6  Baxt.  (Tenn.)  131;  6.  Sutherland  v.  Putnam  (Arizona, 
Rogers  v.  Hill,  i  Yerg.  (Tenn.)  400;  1890),  24  Pac.  Rep.  320. 
Phillips    V.   Creditors,    35    La.   Ann.  Change  of  Vtnne.— Where  the  cause 
935.  has  been  transferred  below,  the  tran- 

West  Virginia, — In  Baltimore,  etc.,  script  should  show  that  fact.     Pear- 

R.    Co.    V.  Vandewarker,  19  W.  Va.  son  v.  State,  7  Tex.  App.  279. 

265,  it  was  held  that  where  an  appeal  United  Btatas  Praetioo. — In  the  United 

or  a  writ  of  error  was  granted  the  rec-  States  Supreme  Court,  where  its  juris- 

ord  need  not  show  that  fact,  since  no  diction  is  invoked   upon  the  ground 

statute  required  its  entry  or  record.  that  a  right  or  immunity  specially  set 

8.    Adams    v,    McPherson  (Idaho,  up  and  claimed  under  the   Constitu- 

1893)*    34    Pac.    Rep.    1095;    Ellis   v,  tion  or  authority  of  the  United  States 

Bennet  (Cal.,  1884),  3  Pac.  Rep.  8ox;  has    been    denied    by  the    judgment 

Brown  v.  Green,  65  Cal.  221;  Franklin  sought  to  be  reviewed,  it  must  appear 

V,  Reiner,  8  Cal.  340;  Beets  v.  Chart,  from   the   record  of    the  case   either 

79  Cal.   185  ;    Pateman    v.  Tyrrel,  59  that  the  right  so  set  up  and  claimed 

Cal.  520;  Shewey  v.  Manning,  14  Wis.  was  expressly  denied,  or  that  such  was 

448;  Yates  zf.  Shepardson,  37  Wis.  315  ;  the    necessary   effect   in    law  of    the 

Malcomsen  v.  Graham,  75  Iowa  54.  judgment.     Roby  v.  Colehour,  146  U. 

May  be  Shown  by  iUEdaTit. — But  S.  159;  Parmalee  v,  Lawrence,  11 
where  the  transcript  fails  to  show  ser-  Wall.  (U.  S.)  36;  Brown  v,  Atwell,  92 
vice  of  notice  of  appeal,  the  appellant  U.  S.  327;  Gross  v.  U.  S,  Mortgage 
may  show  by  affidavit  that  such  ser-  Co.,  108  U.  S.  477;  Felix  v,  Scharn- 
vice  was  in  fact  made,  and  may  have  a  weber,  125  U.  S.  54. 
continuance  to  supply  the  defective  Motion  fiir  Vow  TriaL — Service  of  no- 
record.  Malcomsen  v,  Graham,  75  tice  of  a  motion  for  a  new  trial  is  ju- 
lowa  54.  risdictional,  and  should  be  shown  by 

8.  Bryan  v.  Berry,  8  Cal.  130;  Wake-  the  transcript.    Calderwood  v.  Brooks, 

man  v,  Coleman,  28  Cal.  58;  Franklin  28  Cal.  157. 

V,  Reiner,  8  Cal.  340;  Watson  v.  Cor-  An  order  denying  a  motion   for  a 


Formal  BeqviaitM  to  APPEALS^  Tnuiafnr  of  C««m, 

(4)  On  Appeals  from  Orders. — On  appeal  from  an  order  the 
transcript  on  appeal  should  consist  of  certified  copies  of  the  notice 
of  appeal,  the  order  appealed  from,  and  the  papers  on  which  the 
court  below  acted.* 

(5)  Copies  of  Verdict  and  Judgment, — The  transcript  must  con- 
tain copies  of  the  verdict  and  judgment  appealed  from.'  With- 
out them  it  is  inherently  defective,'  and  the  appeal  will  be  dis- 
missed.* 

(6)  Satisfaction  of  Judgment. — Execution  and  satisfaction  of 
judgment  must  be  brought  before  the  appellate  court  by  plea ; 
they  are  not  part  of  the  record.* 

{7)  Stipulations  ^/ /*ar//«.— Stipulations  of  parties  or  counsel 
must  be  brought  into  the  record  by  bill  of  exceptions.* 

new  trial  embodied  in  the  record,  and  appellee  a  copy  of  such  return.  Ho- 
reciting  that  a  notice  of  such  motion  bart  v.  Hobart,  85  N.  Y.  637. 
had  been  Riven,  sufficiently  shows  Ord«r  after  Judgment. — Accordingly, 
that  there  was  such  notice.  Braly  v.  the  transcript  on  appeal  from  an  or- 
Henry  (Cal.,  1888),  18  Pac.  Rep.  798.  der  made  after  judgment  should  con- 
Appeal  Affldavit.  —  The  appeal  affi-  tain  a  copy  of  the  order  appealed 
davit  where  required  to  give  jurisdic-  from  and  copies  of  all  the  papers  used 
tion  below  should  be  returned  with  on  the  hearing.  Glidden  v.  Packard, 
the  record.     Sterner  v.  Hodgson,  63  28  Cal.  649. 

Mich.  419.  2.  Anderson  V.  Kittell,  37  Minn.  125; 

Defanlt    Judgment.  —  To    sustain    a  Bacas   v.  Smith,    33    La.    Ann.    139; 

judgment  by  default   on   appeal,  the  Maritche  v.  Board  of   Liquidation,  33 

record  must  show  good  service  out-  La.  Ann.  588;  Hoover  r.  York,  33  La. 

side    the    recital    in     the    judgment.  Ann.    652;  Launtz  v.  Heller,   41    111. 

Carlton  v.  Miller,  2  Tex.   Civ.   App.  App.  528. 

619;  Burditt  V.  Howth,  45  Tex.  466;  8.  Bacas  v.  Smith,  33  La.  Ann.  139; 

Fitch  r.  Boyer,  51  Tex.  344:  Wheeler  Hoover  v.  York,  33  La.  Ann.  652. 

V.   Ahrenbeak,  54  Tex.    536;    Tread-  Minutee  of  Judge. — The  judgment  of 

way  V.  Eastburn,  57  Tex.  214:  Hart  v.  the  court  cannot  be  looked  for  in  the 

Weathcrford,  19  Tex.  57.  transcript    copy    of    the    minutes   or 

1.  Matter  of   Bailey,  85  N.  Y.  629;  memorandum  of  the  judge  kept  by  him 

Pieper  V.  Centinella  Land  Co.,  56 Cal.  for  his  own  convenience.     Launtz  v, 

173;  Glidden  v,  Packard,  28  Cal.  649;  Heller,  41  111.  App.  528. 

Hendricks  v.  Van  Camp,  10  Wis.  442;  Signature. — A  transcript  of  the  judg- 

Everdell  v.  Sheboygan,  etc.,   R.  Co.,  ment  below  does  not  require  the  sig- 

40  Wis.  302;    Carpenter  v.  Shepard-  nature  of   the  trial  judge    to  authen- 

son,  43  Wis.  406;    Zinn  v.  Dzialynski,  ticate  it.     Polin  v.  State,  14  Neb.  540. 

14  Fla.  13.  4.  Launtz   v.    Heller,   41    111.    App. 

When   the   originals  are   to  be  re-  528;  Bacas  v.  Smith,  33  La.  Ann.  139; 

turned,  copies  may  be  substituted  by  Maritche  v.  Board  of  Liquidation,  33 

order  of  the  court.     Best  v.  Young,  6  La.  Ann.  588;  Hoover  v.  York,  33  La. 

Wis.  67;  Shewey  v.  Manning,  14  Wis.  Ann.  652. 

448;  Bird  V.  Morrison,  9  Wis.  551.  Copy  of  the   Judgment. — Unless  cor- 

**Case    Made." — The   **case   made"  rected  the  appellate  court  will  dismiss 

by  the  appellant  should  consist  of  a  the  appeal  of  its  own  motion,  and  no 

copy  of  the  return.     Matter  of  Bailey,  rehearing   will  be  granted.     Bacas  v, 

85  N.  Y.  629.  Smith.  33  La.  Ann.  139:  Maritche  v. 

Where  papers  not  before  the  court  Board  of  Liquidation,  33  La.  Ann.  588; 

below  are   included,  a  motion  to  cor-  Hoover  v,  York,  33  La.  Ann.  652. 

rect  the  return  and   require  the  ap-  6.  Thayer  r.  Finley,  36  111.  262. 

pellant  to  make  a  case  as  required  by  6.   San    Francisco    Sav.    Union    v, 

the  rules,  is  proper.     Hobart  v.   Ho-  Myers,  76  Cal.  624;  Spreckels  v.  Ord, 

bart,  85  N.  Y.  637.      The  appellant  is  72  Cal.  86;  Stewart  v.  Miller,  i  Mont. 

bou.id  to  prepare  and  serve  upon  the  301;    Marden  v.  Wheelock,    i    Mont. 
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e.  Matters  Properly  Included  in  Bill  of  Exceptions- 

— (i)  Generally, — AH  matters  which  do  not  constitute  a  part  of  the- 
record  proper  at  common  law  or  by  statute  must  be  brought  in 
by  a  bill  of  exceptions  (where  not  abolished),  or  its  equivalent, 
as  a  statement  of  facts. ^  See  also  article  BILLS  OF  Exceptions. 
(2)  Instructions  and  Evidence — ^Imtrnetioiii. — Instructions  form 
no  part  of  the  judgment-roll,  and  they  are  not  made  part  of  the- 
record  on  appeal  by  being  copied  in  the  transcript.*    They  must 

49;  Eureka  Coal  Co.  v.  Powers,  10  111.  of  exceptions  is  required.     Redinbo  v^ 

App.  61.  Fretz,  99  Ind.  462;  Doctor  v,  Hartman^ 

Thus    a    stipulation    waiving    any  74  I nd.  221;  Young  v.  Martin,  8  WalL 

claim  under  the  statute  of  adverse  pos-  (U.  S.)  354. 

session  is  no  part  of  the  judgment-roll.  Sealed  Verdiot. — A  sealed  verdict  is- 

Spreckels  v,  Ord,  72  Cal.  86.  no  part  of  the  record  proper.    Wood 

Costs. — The  memorandum'  of  a  par-  Paving  Co.  v,  Bickel,   14  Phila.  (Pa.)- 

ty's  costs  need  not  necessarily  be  in-  152. 

eluded.     Marden  v,  Wheelock,  i  Mont.  Auditor's  Report.— The  report  of  an 

49.  auditor  is  no  part  of  the  record  proper' 

1.  Sutherland  v,  Putnam  (Arizona,  unless  made  so  by  agreement  or  a. 

1890),  24   Pac.    Rep.   320;    Carter    v,  bill  of  exceptions.     Davis  v.  Gay,  141 

Paige  (Cal.,  1889),  20   Pac.  Rep.  729;  Mass.  521. 

Somers  v,  Somers,  81  Cal.  608;  Wilson  Order  of  Beferenoe. — The  entry  of  an. 

V.  Middleton,  2    Cal.    54;    Magee    v,  order  of  reference  to  a  master  is  & 

Mokelumne  Hill  Canal,  etc.,  Co.,  5  Cal.  proper  entry  in  a  cause, and  forms  part 

258;  McQuade  v.  Whaley,  29  Cal.  612;  of  the  record  without  a  bill  of  excep- 

Fitzpatrick  v.  Fitch,  63  Cal.  490;  Bevin  tions.     Redinbo  v.  Fretz,  99  Ind.  462. 

V,  Powell,  II  Mo.  App.  221;  Treat  V.  Demand  for  Jnry.  —  In   Hauser    v. 

Maxwell,  82  Me.  76;  Baker  v.  Swift,  Roth,  37  Ind.  89,  it  was  held  that  the 

87  Ala.  530.  statement  of  a  demand  for  a  jury  iS' 

Or  by  order  of  court.     Conway  v.  not  a  part  of  the  record. 

Day,  79  Ind.  318;  Wilcox  V.  Majors,  88  California.— Under  Code  Civ.  Pro.,. 

Ind.  203.  §  950,  the  statement  used  on  a  motion 

Transoript  must  Show  Order. — Where  for  a  new  trial  is  a  part  of  the  record 

a  matter  is  made  part  of  the  record  in  on  appeal  from  the  judgment.     Craig 

appeal,   by  order    of    the    court,  the  v.  Fry,  68  Cal.  364;  Scott  v.  Wood,  81 

transcript  must  show  the  fact  of  the  Cal.  398. 

order.     Wilcox  v.  Majors,  88  Ind.  203.  2.  California. — People  v.  Keeley,  81 

It  follows  from  the  principles  stated  Cal.  210;  People  v.  Rogers,  81  Cal.  209;: 

in  the  text  that  all  matters  properly  People  v.  January,  77  Cal.  179;  Peo- 

included  in  a  bill  of  exceptions  will  not  pie  v.  Beaver,  83  Cal.  419. 

be    considered     on     appeal,  whether  Colorado. — Banks  v.  Hoyt,  ii  Colo.- 

copied  in  the  transcript  or  not,  unless  399;  Witcher  v.  Watkins,  11  Colo.  548. 

presented   by  a  bill,   or  by  order  of  Illinois.  —  Abermark  v.  People,    24. 

court.     Perego   v.   Dodge,  9  Utah  3;  111.  App.  259:  Shedd  v.  Dalzell,  30  111. 

Noble  V.  Bourke,  44  Mich.  193;  Mon-  App.  356;  City  Cab  Co.  v.  Taylor,  30- 

nier  V.  Mizner,  17  Mich.  271;  Leonard  111.  App.  47;  Chicago,  etc.,  R.  Co.  v, 

V.  Woodward,  34  Mich.  514;   Millerd  Yando.  127  III.  214. 

V.  Reeves,  i  Mich.  107;  Wiley  v,  Cir-  Indiana. — Marquadt    v.  Sieberling, 

cuit  Judge,  29  Mich.  487.  121   Ind.   307;  Delhaney  v.  State,  115. 

Unless  presented  by  a  properly  au-  Ind.  499;  HoUingsworth  v.  State,  iii 

thenticated  bill  of  exceptions,  there  is  Ind.  289;  Brown  v.  State,  iii  Ind.  441;. 

no  legal  evidence  before  the  court  that  Whetton    v.   Clayton,    iii    Ind.   360;. 

it  contains  a  correct  record  of  the  pro-  Louisville,  etc.,  R.  Co.  v.  Wright,  115. 

ceedings.      State   v.   Chee   Gong,    17  Ind.  378. 

Oregon  635;   Stark   v.  Ellis,  69  Tex.  Kansas. — State    v.   Smith,  38   Kan^ 

543.  194:  State  V.  Sipe.  38  Kan.  201. 

Where  no  BiU  is  Required.— Where  Montana.  —  Sherer  v.  Hale,  9  Mont* 

full    information    and    all    necessary  63. 

facts  are  shown  by  the  record,  no  bill  Nebraska. — Yates  v.  Kinney,  33  Neb^ 
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be  brought  up  by  a  bill  of  exceptions.* 

tj  Sutato. — ^Where  expressly  made  part  of  the  record  by  statute 
they  need  not  be  included  in  the  bill  of  exceptions.* 

SvidoDoo. — In  cases  at  law  the  evidence  can  only  be  brought  up 
in  the  record  on  appeal  by  a  properly  authenticated  bill  of  ex- 
ceptions.' 

(3)  Orders  of  Court. — Orders  of  the  court  made  during  the  prog- 
ress of  the  cause  are  ordinarily  no  part  of  the  record  proper.* 
They  must  be  brought  in  by  a  bill  of  exceptions.* 


refusing  may  be  noted  in  margins. 
Wells  V.  Burlington,  etc.,  R.  Co.,  56 
Iowa  520. 

8.  Pine  v.  Anderson,  22  Fla.  330; 
Peabody  v.  McAvoy,  23  Mich.  526; 
People  V,  Cline,  44  Mich.  290;  Vyne  v. 
Glenn,  41  Mich.  112;  Weir  Plow  Co.  v, 
Walmsley,  no  Ind.  242;  State  v.  Mc- 
Clintock,  37  Kan.  40.  For  methods  of 
bringing  up  evidence  see  article  Bills 
OF  Exceptions. 

InCrimiaal  Casei. — The  rule  applies 
to  criminal  as  well  as  civil  cases,  and 
to  evidence  adduced  on  the  voir  dire  as 
well  as  testimony  in  the  trial.  State 
V.  McClintock,  37  Kan.  40. 

New  Trial. — A  party  cannot  get  evi- 
dence into  the  record  by  statements 
made  in  his  motion  for  a  new  trial. 
Thomson  v.  Madison  Bldg.,  etc., 
Assoc,  103  Ind.  279;  Delphi  v,  Lowery, 
74  Ind.  520. 

Befer«noe  in  Bill  to  Matters  in  Tran- 
■cript. — In  Sams  v.  King,  18  Fla.  552, 
it  was  held  sufficient  to  copy  at  length 
into  the  transcript  papers  clearly  re- 
ferred to  and  identified  in  the  bill  of 
exceptions,  although  properly  a  part 
of  the  bill  and  not  of  the  transcript. 
Sams  V.  King,  18  Fla.  552. 

But  in  Jones  v.  Christian,  24  Mo. 
App.  540,  it  was  held  insufficient 
merely  to  refer  in  the  transcript  to 
collateral  motions  and  instructions 
improperly  copied  into  the  transcript 
on  appeal. 

And  it  is  insufficient  that  the  bill  of 
exceptions  show  the  trial  court's  de- 
cisions on  the  motions,  and  that  the 
—Under  Code,  §  2789,  instruc-  motions  are  in  the  transcript.  Wig- 
tions,  and  the  decisions  of  the  court  gins  v.  Witherington,96  Ala.  535.  See 
granting  or  refusing  them,  are  part  of  article  Bills  of  Exceptions. 
the  record  proper  without  a  bill  of  ex-  4.  Carter  v,  Paige  (Cal.,  1889),  20 
ceptions,  and  may  be  certified  up  by 


648;  Chamberlain  v.  Brown,  25  Neb. 

434- 

OtJUr  States. — Collins  v.   Breen,  75 

Wis.  606;  Chesapeake,  etc.,  R.  Co.   v, 

Foster,  88  Tenn.  671 ;  People  v.  Pettil, 

5  Utah  241. 

The  rule  applies  to  instructions 
given  or  refused  in  criminal  cases. 
State  V.  Smith,  38  Kan.  194;  State  v. 
Sxpe,  38  Kan.  201. 

An  alleged  charge  to  the  jury  not 
authenticated  by  the  judge  is  no  part 
of  the  record,  and  cannot  be  considered 
by  the  appellate  court,  People  v. 
Beaver.  83  Cal.  419;  People  v,  Rogers, 
81  CaL  209;  although  copied  into  a 
motion  for  a  new  trial,  which  is  in  turn 
copied  into  the  record  by  the  clerk,  Ar- 
<Jiibald  V.  State,  122  Ind.  122;  or  set 
forth  in  an  affidavit  of  counsel  attached 
to  the  motion.  State  v.  Hall,  79  Iowa  674. 

1.  Chesapeake,  etc.,  R.  Co.tz^.  Fos- 
ter, 88  Tenn.  671;  City  Cab.  Co.  v, 
Taylor,  30  111.  App.  47;  Obermark  v. 
People,  24  111.  App.  259;  Liverpool, 
etc.,  Ins.  Co.  v.  Sanders,  26  111.  App. 
559;  People  V,  Pettit,  5  Utah  241.  See 
article  Bills  op  Exceptions. 

8.  Allison  V.  Jack,  76  Iowa  205; 
Lower  V.  Franks.  115  Ind.  334. 

SxMfftioBt. — Where  made  part  of 
the  record  by  statute,  exceptions 
may  be  noted  in  the  margin.  Allison 
V,  Jack,  76 Iowa  205;  Lower  z^.  Franks, 
115  Ind.  334. 

They  should  be  signed  by  the  judge, 
indorsed,  with  the  number  of  the 
cause,  and  attested  by  the  clerk. 
Lower  v.  Franks,  115  Ind.  334. 


the  clerk.  Roberte  v.  Leon,  etc.,  Co., 
63  Iowa  76;  Parker  v,  Middleton.  65 
lowaaoo;  Wells  v.  Burlington,  etc.,  R. 
Co.,  56  Iowa  520;  Bonney  v,  Cocke,  61 

Iowa  303.  .       .   . 

The  action  of  the  court  in  giving  or 


Pac.  Rep.  729;  Ingerman  v*  Moore,  90 
Cal.  410. 

As  an  order  allowing  an  amended 
complaint.  Carter  v.  Paige  (Cal., 
1889),  20  Pac.  Rep.  729. 

6.  Carter  v,  Paige  (Cal.,  1889),  90 
Pac.  Rep.  729. 
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(4)  Record  of  Other  Cases. — The  record  of  other  cases  before 
the  appellate  court  cannot  be  referred  to  as  part  of  the  transcript 
unless  properly  made  a  portion  of  the  record  of  the  pending  case.* 

(5)  Affidavits, — Affidavits  filed  in  support  of  or  opposition  to 
trial  court  proceedings  are  in  the  nature  of  evidence,*  and  must 

Orders  Made  upon  CoUattral  Motiona. —  rraiiieript.-^Where  a  party  has  of- 

Orders  made  upon  collateral  motions  fered   records  of  other   suits   in  evi- 

cannot  therefore  be  brought  up  as  an  dence  below,, he  is  bound  to  file  tran- 

*' additional  record  **  filed  by  leave  of  scripts  of  them,  or  the  adverse  party 

court  upon  suggestion  of  diminution  may  compel  him  to  do  so  by  certiorari, 

of  record.     They  must   be  embodied  If  not  complied  with,  the  case  will  be 

in  a  proper  bill  of  exceptions.     Inger-  remanded.    Hyde  v.  Craddick,  10  Rob. 

man  v,   Moore,   90  Cal.   410:  Goyhi-  (La.)  381. 

neck  V,  Goyhineck,  So  Cal.  410;  State  EVidenoe.  —  The  appellate  court  can« 

V.  Chastiah,  104  N.  Car.  900.  not  accordingly  consider  the  contra- 

Anaezation  to  Transoript. — And  the  dictory  evidence  of  a  witness  on  a 
appellate  court  cannot  consider  the  former  trial,  where  not  in  the  record 
record  of  another  case  in  the  same  or  before  it.  Cleveland,  etc.,  R.  Co.  v. 
a  dififerent  court  in  deciding  a  case,  Wynant,  134  Ind.  681. 
unless  it  is  properly  made  a  part  of  To  Obtain  ETidenee. — ^The  appellate 
the  transcript  on  appeal  by  anneza-  court  will  not  supplement  the  record 
tion.  Stone  v,  Cromie,  87  Ky.  174;  in  one  case  by  the  record  in  another 
Monticello  Nat.  Bank  v,  Bryant,  13  to  obtain  evidence  of  facts  not  con- 
Bush  (Ky.)  423.  tained  in  the  first  record.     Kinion  v. 

Wlseonsln. — Under  Rev.  Stat.  Wis.,  Kansas  City,  etc.,  R.  Co.,  39 Mo.  App. 

ch.    132,  §  34,  the   record  on   appeal  579. 

includes  all  orders  and  papers  in  any  But  in  the  above  case  it  was  said: 

way  involving  the  merits  and  neces-  "  Where   two  cases  are  pending  be- 

sarily  affecting  the  judgment.     Cord  tween  the  same  parties,  to  be  deter- 

V,  Southwell,  15  Wis.  215.  mined  by  the  same  evidence,  we  are 

A  stipulation  between  the  parties,  as  justified  in  looking  into  both  records 

the  order  in  which  mortgaged  prem-  for     tl/e      purpose     of     determining 

ises  shall  be  decreed  to  be  sold,  and  an  whether  the  error,  if  any,  which  has 

order  directing  the  allowance  of  a  cer-  intervened   in  the  trial  of  one  could 

tain    sum  as   solicitor's    fee   in  addi-  have  been  such  as  substantial! v  affects 

tion  to  the  taxable  costs,   were   held  the  merits  of  the  controversy.' 

properly    included.     Cord    v*    South-  Louisiana. — In  Bell  v,  Williams,   10 

well,  15  Wis.  215.  La.  516,  it  was  held  that  the  appellate 

1.  Branch  v,  Wilmington,  etc.,   R.  court   might  refer  to  the  minutes  of 

Co.,   88   N.  Car.    573;    Armendiaz  v,  the  proceedings  of  the  Supreme  Court 

Serna,  40  Tex.  291;  Gulf,  etc.,  R.  Co.  on  a  previous  appeal,  although   not 

V,    Booton   (Tex.  App.,    1891),    15    S.  part  of  the  record  on  appeal   in   the 

W.  Rep.  909;  Cleveland,  etc.,  R.  Co.  pending  case. 

V,  Wynant,  134  Ind.   681;   Kinion  v.  Where    Deemed  a  Part  of  Beeerd. — 

Kansas  City,  etc.,  R.  Co.,  39  Mo.  App.  It  was  held.  Republic  Life  Ins.  Co.  v. 

579;  Litchford  v,  Dey,  87  Va.  71.  Swigert.  135  111.  150,  that  the  record  in 

In  Same  Cause. — A  transcript  of  pre-  a  prior  hearing  in   the  same    cause 

vious  proceedings  in  the  same  cause  would  be  deemed  a  part  of  the  record 

is  not  properly  a  part  of  the  record  in  the  pending  hearing,  where  counsel 

unless  introduced  in  evidence  below,  so  stipulated.      The  stipulation   was 

Thrifts  V.  Fritz,  loi  111.  457;  Smith  v.  embraced  in  the  record,  and  the  prior 

Brittenham,  88  111.  291.  transcript  was  duly  filed. 

Hame  of  Cause. — In  Litchford  v.  Day,  A  reference  in  the  record  on  appeal 

87  Va.  71,  it  was  held  that  a  record  to  the  record  in  a  former  suit  is  sufli- 

consisting  only  of  the  name  of  a  case  cient   to   make  all   its   contents    part 

would  not  be  considered,  although  re-  of  the    record   in   the  pending  suit, 

f erring  by  order  of  the  judge  to  the  Krumbhaar  v.  Stetler,  10  Pa.  Co.  Ci, 

complete  record  of  a  case  identically  Rep.  12. 

similar    except    as   to  the   names  of  2.  Plattsmouth   v,   Boeck,  32   Neb. 

parties,  dates,  and  amounts  involved.  297. 
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be  embodied  in  a  bill  of  exceptions.^  They  cannot  be  considered 
by  the  appellate  tribunal  unless  the  trial  court  has  made  such 
affidavits  part  of  the  record  by  speqial  order.*  Nor  can  any 
matters  be  made  a  part  of  the  record  by  afHdavits  which  are 
properly  presented  by  bill  of  exceptions.* 

1.  Georgia, — Thorpe  v.  State   (Ga.,  20  N.  Y.  Supp.  135;  Bagwall  v.  Roach, 

1893),   17  S.    E.  Rep.  693;  Jenkins  v,  76    Cal.    i<>8;    Stewart    v.    Wyoming 

State  (Ga.,  1S93),  17  S.  E.  Rep.  693.  Cattle  Ranch  Co.,  128  U.  S.  383;  State 

Iliinois, — Atkinson  r.  Linden  Steel  v.  McGinnis.  17  Oregon  332. 
Co.,  138  III.  187;  Gunderson  v.   Sir-  Where  Affidavit  a  Proper  Part  of  Bee- 
born,  31  111.  612;  Mutual  Bldg.,  etc.,  ord. — But  where  the   affidavit  stands 
Assoc.  V,  Tascott,  143  111.  305.  in  place  of  a  pleading — as  an  affidavit 

Indiana,  —  Jerauld    v,   Watkins,    i  for  an  attachment — it  is  properly  in- 

Ind.  App.  466;  Grossr.  Haisley.s  Ind.  eluded    in    the    record.      Budde'e    v. 

App.  23;    Kennedy  tr.  State,  66  Ind.  Spangler,  12  Colo.  216;  State  v.  Van- 

370;    Kesler  v,   Myers,  41  Ind.   543;  derbilt,  116  Ind.  11. 

Iddings    V.    Iddings,    134    Ind.    322;  Bulingt  and  Esoeptioiia. — So  also  rul* 

Shields   v.   McMehan,    loi    Ind.    591;  ings  and  exceptions  to  motions  or  peti- 

Kleespies  t^.  State,  7o6Ind.  383;  Cham«  tlons  based  on  such  affidavits  roust  be 

bers  V.  Kyle,  87  Ind.  83;  Williams  v,  brought  into   the  record  by  a  bill  of 

Potter,  72  Ind.  354;  Wray  v.  Tindall,  exceptions.     Strunk  v.  State,  31  Neb. 

45  Ind.  517;  Hopkins  9.  Greensburg,  119. 

etc..  Turnpike  Co.,  46  Ind.  187:  Mar-  Waahington. — Under  Laws  1885-6,  p. 

tin  V,  Harrison.  50  Ind.  270;  McCIure  70,  affidavits  filed  in  support  of  a  mo- 

V,  State,  116  Ind.   169;   Townsend  v,  tion  for  a  new  trial  are  part  of  the  rec- 

State,  132  Ind.  315;  Meredith  v.  State,  ord  proper  without  a  bill  of  exceptions. 

122  Ind.  514:  Wood  V.  Crane,  75  Ind.  Anderson  v.  State,  2  Wash.  183. 

207:  Stott  V.  Smith.  70  Ind.  298;  Mc«  8.  Ohio  Falls  Car  Co.  v.  Sweet,  etc., 

Donald  v.  State,  74  Ind.  214.  Co.,  7  Ind.  App.  163;  State  v.  Huma- 

Missouri,  —  State   v,    Lattimer,   116  son,  5  Wash.  499. 

Mo.    524;   State  v,  Duncan,  116  Mo.  Beqniiitei  of  Suoh  Ordor. — An  order 

288.  to  make  affidavits  part  of  the  record 

Montana, — Sherman  tr.    Higgins,  7  must  specially  refer  to  the  affidavits 

Mont.  479;  Barber  v.  Briscoe,  8  Mont,  designated.     Ohio    Falls  Car    Co.  v, 

214.  Sweet,  etc.,  Co.,  7  Ind.  App.  163. 

f^ebraika, — McCarn   r.   Cooley,   30  An  order  that**  the  several  affidavits 

Neb.  552;  Hunter  v.  Bell,  33  Neb.  249;  herein  filed  in  support  of  the  motion 

Payne   v,   Jones,   33   Neb.   260;    Van  heretofore  filed  for    the   purpose  of 

Etten  tr.  Butt,  32  Neb.  285;  Strunk  v.  setting  aside  the  default  hereinbefore 

State,  I  Neb.  L.  T.  625;  Vallindingham  taken  against  the  plaintiff/'  be  made 

tf.  Scott,  30  Net).   187;  Van  Etten  v.  part  of    the  record — heldy   too  indefi- 

Kosters,  31  Neb.  285;  Neal  v.  State,  nite.     Ohio  Falls  Car  Co.  v.  Sweet, 

32  Neb.   120;   Plattsmouth  v.  Boeck,  etc.,  Co.,  7  Ind.  App.  163. 

32  Neb.   297;   Clapp  v.  Bowman,   22  Trial  on  Affidavits.— Where  the  trial 

Neb.  198;  Barlass  v,  Braash,  27  Neb.  is  had  entirely  on  affidavits,  they  are 

212;  Olds  Wagon  Co.  v.  Benedict,  25  no  part  of  the  record  unless  made  so 

Neb.  372;  Fitzgerald  v,  Benadom,  35  by  a  bill  of  exceptions.     Fitzgerald  v. 

Neb.   317;   Wohlenberg  r.    Melchert,  Benadom,  35  Neb.  317. 

35  Neb.  803;  Maggard  r.  Van  Duyn,  S.  Thorpe   v.  Smith,  86  Iowa  410; 

36  Neb.    862;   Barton  v.   McKay,   36  Ford  v.  Easley  (Iowa,  1893),  55  N.  W, 
Neb.  632.  Rep.  336;  State  v.  demons,  78  Iowa 

Washington, — Windt  v,  Banniza,  2  123;  Miller  r.  Brown  (Iowa,  1889),  42 

Wash.  147; /»  r^  Rosner,  5  Wash.  488.  N.  W.   Rep.   561;    Hall  v.  Carter,  74 

Other   States, — State  v.   Devine,  49  Iowa  364;  Fowler  v.  Strawberry  Hill, 

Ran.  252;  Hellen  v.  Stetnwender,  28  74  Iowa  644;  Rayburn  v.  Central  Iowa 

Fla.  191;  Diston  v.  Hood,  83  Ala.  331;  R.  Co.,  74  Iowa  637;  State  v,  Taylor 

Peterson  v,  Ringleberg  (Mich.,  1889),  <Mo.,  1893),  22  S.  W.  Rep.  806;  State 

42  N.  W.  Rep.  1080;  State  v,  Jackson,  v,  Latimer,  116  Mo.  524:  State  v.  Dun- 

112  N.  Car.   849;   Taylor  v.  Granite  can,  116M0.  s88;  Heaton  7.  Peterson. 

State  Provident  Assoc.  (Supreme  Ct.),  6  Ind.  App.  i;  Palmer  v.  State,  91  Ga. 
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(6)  Opinion — Oonorally. — ^The  opinion  delivered  by  the  court  or 
judge  below  constitutes  no  part  of  the  record  on  appeal,  and  will 
not  be  considered  by  the  appellate  court  in  the  determination  of 
the   cause. ^     The  reasons  assigned  by  the  trial  court  for  its  de- 


164;    State    V.    Humason,     5     Wash. 
499. 

Affidavits  as  to  the  method  of  forma- 
tion of  the  jury  or  conduct  of  the  trial 
are  no  part  of  the  record  proper.  Neal 
t/.  State,  32  Neb.  120. 

InstanoM. — Thus,  by  affidavits  as  to 
-what  remarks  were  made  by  counsel, 
Ford  V.  Easley  (Iowa,  1893),  55  N.  W. 
Rep.  336;  State  v,  Latimer,  116  Mo. 
524;  State  V,  Taylor  (Mo.,  1893),  22  S. 
W.  Rep.  806;  affidavits  as  to  what  was 
contained  in  the  charge  of  the  judge, 
Palmer  v.  State,  91  Ga.  164. 

An  affidavit  of  appellant  that  an  or- 
der below  in  favor  of  appellee  was 
made  without  the  knowledge  or  con- 
sent of  his  attorneys,  will  not  be  re- 
ceived in  the  appellate  court.  Thorpe 
-v.  Smith,  86  Iowa  410. 

In  Crixninal  Appeal. — In  a  criminal 
Appeal  an  affidavit  made  before  a 
justice  of  the  peace  alleging  the  crime 
•committed,  the  writ  issued  thereon, 
.and  the  mittimus  directed  to  the 
sheriff,  form  no  part  of  the  record 
proper.     Holton  v.  State,  2  Fla.  476. 

Amandment  by  Clerk. — The  transcript 
•on  appeal  cannot  be  amended  by  the 
affidavit  of  the  clerk  who  authenticates 
it.     Haggerty  v.  Walker,  21  Neb.  596. 

1.  Alabama, — Rosette  v,  Wynn,  73 
Ala.  146;  Lipscomb  v.  McClellan,  72 
Ala.  151;  Lake  v.  Security,  72  Ala. 
207:  American  L.  Assoc,  v.  Neville, 
72  Ala.  517;  King  County  v.  Hill,  i 
Wash.  63. 

California, — White  v,  Merrill,  82 
Cal.  14;  In  re  Kingsley*s  Estate,  93 
•Cal.  576. 

Florida,  — yizL^oA  v.  Dill,  9  Fla. 
427:  Smith  V,  Croom,  7  Fla.  180. 

Illinois.  —  Moore  v,  Williams,  132 
III.  591;  Pennsylvania  Co.  v,  Versten, 
140  III.  637;  Fuller  V,  Bates,  96  III. 
132;  Coalfield  Co.  v.  Peck,  98  III.  139. 

Missouri, — Bevis  v,  Baltimore,  etc., 
R.  Co.,  30  Mo.  App.  564;  Carroll  v. 
Frank,  38  Mo.  App.  167;  Taylor  v, 
5cherpe,  etc.,  Agricultural  Co.,  47 
Mo.  App.  257;  Mead  v.  Spalding,  94 
Mo.  43;  Kennard  Carpet  Co.  v.  Peck, 
IQ  Mo.  App.  342;  Field  v,  Crecelius, 
20  Mo.  App.  302. 

New  York, — Wheatland  v,  Pryor, 
J33  N.  Y.  97;  Salmon  v,  Gedney,  75 


N.  Y.  481;  Tolman  v,  Syracuse,  etc., 
R.  Co.,  92  N.  Y.  355;  Inglehart  v. 
Thousand  Island  Hotel  Co.,  109  N.  Y. 

454. 

The  opinion  cannot,  therefore,  be 
regarded  as  a  special  verdict  or  find- 
ing of  fact.  Field  v,  Crecelius,  20 
Mo.  App.  302. 

Xemoranda.  —  Memoranda  of  the 
trial  judge  embodying  his  reasons  for 
his  conclusions  form  no  part  of  the 
record  and  cannot  be  considered,  al- 
though embraced  in  a  bill  of  excep- 
tions. Carroll  v,  Frank,  38  Mo.  App, 
168;  Mead  v,  Spalding,  94  Mo.  43. 

How  far  it  may  be  Referred  to.— But 
the  court  may  notice  such  opinion  as 
far  as  concerns  questions  of  law,  and 
counsel  may  cite  it  in  argument. 
White  V,  Merrill,  82  CaL  14. 

In  Spengler  v.  Kaufman,  43  Mo. 
App.  5,  it  was  held  that  an  opinion  by 
a  court  trying  a  case  without  a  jury, 
embodying  declarations  of  law  ap- 
plicable to  the  facts  of  the  case,  might 
be  deemed  as  instructions  to  review 
the  judgment. 

Hew  York. — In  Adams  v,  Olin,  64 
Hun  (N.  Y.)  268,  it  was  held  that  the 
opinion  of  the  referee  might  be 
regarded  by  the  general  term  of  the 
Supreme  Court  to  decide  whether  a 
mistrial  had  taken  place  through  an 
error  of  the  referee. 

The  opinion  of  the  lower  court 
cannot  be  considered  to  determine 
whether  that  court  reviewed  a  referee's 
findings.     Wheatland  v,  Pryor,  133  N. 

Y.  97. 
Referenoe  in  Order  Appealed  from. — A 

reference  to  such  opinion  in   a   final 

order  of  dismissal  by  an  intermediate 

appellate  court  does    not   make    the 

opinion  a  part  of  the  record  on  appeal 

from  the  order.     Moore  v,  Williams, 

132  III.  589. 

But  where  an  order  of  special  term 

recited  that  it  was  made  *'  on  reading 

and  filing  the  decision  of  the  court,'* 

referring  to  an  opinion  which  was  the 

only  decision   filed,  and  the   minutes 

of  the  general  term  on  affirmance  ot 

such  order  stated  that  it  was  affirmed 

on  opinion  of  the  judge  at  special  term 

— held,  that  the  opinion  was  thus  made 

part  of  the  record,  and  could  be  re* 
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cisions  are  not  binding  on  the  appellate  court.^  The  judgnnent 
appealed  from  will  be  affirmed  if  correct  on  any  ground.^ 

Bvloin  tbo  Unitod  Statoi  Snpromo  Court. — On  a  writ  o?  error  or  appeal 
to  the  Supreme  Court  of  the  United  States  from  the  decision  of  a 
state  supreme  court,  the  opinion  of  the  latter  court  forms  part  of 
the  record  on  appeal,  for  the  purpose  of  determining  upon  what 
grounds  the  decision  appealed  from  rests.'  The  opinion  must  be 
properly  authenticated  and  made  part  of  the  transcript  on  appeal 
by  the  clerk  below.* 

(7)  Motions  and  Rulings. — Where  a  motion  made  during  the 
progress  of  a  cause  relates  to  matters  apparent  on  the  face  of  the 
record  proper,  no  bill  of  exceptions  is  required  to  make  it  a  por- 
tion of  the  record  on  appeal.'^     But,  as  a  general  rule,  motions 

ferred  to  to  ascertain  the  grounds  of  state  court  was  held  to  form  no  part 

the  decision.     Tolman  v,  S.,  B.  &  N.  of  the  record  for  any  purpose. 

Y.  R.  Co.,  93  N.  Y.  353.  4.  Gross  v,  U.  S.  Mortgage  Co.,  108 

1.  White  V.  Merrill,  82  Cal.  14.  U.  S.  477;   Murdock  9.  Memphis,  20 

9.  White  V.  MerriU,  82  Cal.  14.  WaH.  (U.  S.)  590. 

Brron  not  Asdgnablo. — The  opinion  Whore  Part  of  tho  Boeord. — The  Su- 

of  the  court  below  is  not  an  act  upon  preme  Court  of  the  United  States  will 

-which  error  can  be  assigned.     White  examine  such  opinions  where  required 

«•  Merrill, *82  Cal.  14.  by  statutes  of  the  various  states  to  be 

S.   United   States, — Gross   v.    U.    S.  written  and  recorded  with  the  clerk  of 

Mortgage   Co.,   108   U.   S.  477;    New  the  state  supreme  court.     Kreiger  v, 

Orleans  Waterworks  Co.  v.  Louisiana  Shelby  R.  Co.,  125  U.  S.  45. 

Sugar    Refining   Co.,    125    U.   S.   27;  6.  Midland   R.  Co.  v.  Smith  (Ind., 

Crescent    City    Live    Stock     Co.     v.  1893),  35  N.  E.  Rep.  284;  Freshour  v. 

Butchers' Union  Slaughter-house  Co.,  Logansport,  etc.,   Turnpike   Co.,  104 

lao  U.  S.   141;    Kreiger  v.  Shelby  R.  Ind.  463;   Doctor  v.  Hartman,  74  Ind. 

Co.,   125  U.   S.   43;    Philadelphia    F.  221;   Redinbo  v.   Fretz,  99   Ind.  458; 

Assoc.  V.   New  York,  119  U.  S.  no;  Bevin  v.    Powell,    11   Mo.  App.  221; 

Jacks  V.  Helena,  115  U.  S.  288;  De-  Funkhouser  v.  Mallen,  62  Mo.    555; 

troit  City  R.  Co.  v,  Guthard.  114  U.  S.  State  v.  White,  61  Mo.  441;   Ancell  v, 

133;    Adams    County   v.    Burlington,  Cape  Girardeau  City,  48  Mo.  80;  State 

€tc.,  R.  Co.,  112  U.  S.  123;  McManus  v.  Gilmore,  no  Mo.  i;  Greene  County 

V.  O'SuUivan,  91  U.  S.  578;  Murdock  v.  Wilhite,  35  Mo.  App.  42;  McNeil  v, 

V.   Memphis,    20   WaU.    (U.  S.)  590;  Home  Ins.  Co.,  30  Mo.  App.  308;   U. 

Crossley  v.  New  Orleans,  108   U.  S.  S.  v,  Parrott,  McAU.  (U.  S.)  271. 

105;  Delmas  v.  Merchants'  Ins.  Co.,  Instanoas. — As  a  motion  in  arrest  of 

14  Wall.  (U.  S.)66i;  Cousin  v.  Blanc,  judgment,  State  v.  Gilmore,  no  Mo. 

19  How.  (U.  S.)  202;  Grand  Gulf  R.,  i;   Midland    R.    Co.   v.    Smith   (Ind., 

etc.,  Co.  V,  Marshall,  I2  How.  (U.  S.)  1893),  35  N.  W.  Rep.  284.    Contra,  Wig- 

165;    Almonester  v.  Kenton,  9  How.  gins  v.  Witherington,  96  Ala.  535;  or 

<U.     S.)    i;     Armstrong    v,     Athens  a  motion  to  dismiss  an  appeal  in  an 

County  Treasurer,  16  Pet.  (U.  S.)28i;  intermediate  appellate  court  for  want 

Parks  V.  Turner,  12  How.  (U.  S.)43;  of  jurisdiction.     Freshour  v,  Logans- 

Caperton  v.  Bowyer,  14  Wall.  (U.  S.)  port,  etc.,  Turnpike  Co.,  104  Ind.  463. 

216.  Motion  for  How  Trial — Indiana — Mis- 

Centra,  ^^ The  foregoing  cases  im-  sissippi, — In  Indiana  and  Mississippi  a 

pliedly  overrule  Gibson  v.  Chouteau,  motion  for  a  new  trial  is  part  of  the 

8  Wall.  (U.  S.)  314;  Rector  v.  Ashley,  record  proper,  and  need  not  be  pre- 

6  WalL  (U.  S.)  142;  Williams  v.  Nor-  sented  by  a  bill  of  exceptions.     New 

ris,  12  Wall.  (U.  S.)  117;  Parmalee  v.  Orleans,  etc.,  R.  Co.  v.  AUbritton,  38 

Lawrence,  11  Wall.  (U.  S.)  38;  Lawler  Miss.  242;   Barrington  v,  Mississippi 

V.  Walker,  14  How.  (U.  S.)  149;  Mis-  Cent.   R.    Co.,  32  Miss.  370;   Hunter 

souri,  etc.,  R.  Co.    v.  Rock,  4  Wall.  v.    Hatfield,  68   Ind.   416;    Nichol   v. 

(U.  S.)  177;  where  the  opinion  of  the  Thomas.  53  Ind.  42;   Hill  9.  Newman, 
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and  rulings  made  during  the  progress  of  a  cause  must  be  pre- 
sented by  a  bill  of  exceptions,  as  they  constitute  no  part  of  the  rec- 
ord proper.^     The  recital  of  such  motions  or  rulings  in  the  tran« 

47  lad.  187;  Martin  v.  HArrison,  $0  McLean,  88  111.  App.  $37;  Foreman  v. 

Ind.  270;  Block  V,  Cbner,  54  Ind*  544;  Johnson,  37  111.  App.  452. 

Schnewind   v.    Hacket,    54    Ind.   248;  /if^<a»a.-^Balue  v,  Richardson,  124 

Davis  V.  Binford,  58  Ind.  457;  Cooper  Ind.  480;  Jarvis  v.  Santa,  83  Ind.  528; 

V,  Howard  County,  64  Ind.  53o;  Moore  Thomas  v.  Griffin,  x   Ind.  App.  459; 

V,  State,  65   Ind.  213;  Jenkins  v.  Cor-  Kiley  v.    Murphy,   7   Ind.  App.  239; 

win,  55  Ind.  21.  Louisville,  etc.,  R.  Co.  v.  Shanks,  132 

In /»</iana  it  may  also  be  presented  Ind.  39s;   Allen  v,   Berndt,  133   Ind. 

by  a  bUl  of  exceptions.     Hunter  v.  3S5;  UnionCent.  L.  Ins.  Co.  fr.  Huyck, 

Hatfield,  68  Ind.  416.  s   Io<l-   App.   474;  Thiebaud  v.   Tait 

Xentucky^Oroiuidt  for  Hew  Trial— In  (Ind.,  1892),  31  N.  E.  Rep.  1052;  Lake 

Kentucky  grounds  for  a  new  trial  duly  Erie,   etc.,    R.   Co.    v,   Clark,  7   Ind. 

indorsed  as  filed,   where  the   fact  of  App.   155;   Ohio,  etc.,  R.  Co.   v,   Mc- 

filing  is  entered  on  the  order-book  of  Daneld,  5  Ind.  App.  108;   Evansville, 

the  Court  of  Appeals,  form  part  of  the  etc.,  R.  Co.,  </.  Maddux,  134  Ind.  571; 

record  without  bill  of  exceptions.    Mc-  Toledo,  etc.,  R.  Co.  v.  Mylott,  6  Ind. 

Allister  v.  Connecticut   Mut.  L.  Ins.  App.  438;  Scotten  v.  Divilbiss,  60  Ind. 

Co..  78  Ky.  531.  37;    Engard   v,   Frazier,   7   Ind.    154; 

South  Dakota. — ^a  motion  to  dismiss  Burntrager  v.  McDonald,  34  Ind.  277; 

an  appeal  is,  under  Dak.  Comp.  L.,  g  Smith  v.  Smith,  15  Ind.  315;   Ross  v. 

5013.  part  of  the  record  proper.    Plun-  Misner,  3  Blackf.  (Ind.)  362;  Hancock 

kett  V.  Evans.  2  S.  Dak.  434.  v.  Fleming,  85  Ind.  571;  Lippman  v. 

Montana. — Under    Code    Civ.    Pro.  South   Bend,   84   Ind.   276;    Long    v. 

Montana,  §  298,  the  notice  of  inten-  Brookston,  79  Ind.   183:  Washington 

tion  to  move  for  a  new  trial,  duly  filed  Ice  Co.  v.  Lay.  103  Ind.  48;  Merritt  v, 

and  served,   is  properly  part  of  the  Cobb,  17  Ind.  314;  Ferrier  v,  Deutch- 

record  without  a  bill  of  exceptions,  man,  51   Ind.  21;  Orr  v,  Worden,  10 

Arnolds.  Sinclair,  11  Mont.  556.  Ind.  553;   Knox  County  v.  Montgom- 

WaahingtOB. — Where   a   formal   en-  ery,  109  Ind.  69:   Kirby  v.  Cannon,  9 

try  disclosed  a   motion  to  strike  an  Ind.  371;    Princeton  School  Town  v. 

answer  from  the  files,  a  hearing  and  Gebhart,  61   Ind.    187;  Greensburgh, 

decision   thereon,  and  due  exception  etc..  Turnpike  Co.  v,  Sidener,  40  Ind. 

thereto — held^   reviewable  without    a  424;   Klingler  v.  Smith,  131  Ind.  524; 

bill  of  exceptions.     Tullis  v.  Shannon,  Collins  v.  Comwell,  131  Ind.  20;  Sid- 

3  Wash.  716.  ener  v,  Davis,  87  Ind.  342;   Urton  9. 

1.  Alabama. — ^Wiggins  v.  Withering-  Luckey,  17  Ind.  213;  Tilman  »-  Harter, 

ton.  96  Ala.  535;   David  v.  David,  66  38  Ind.  i;  Holland  v,  Holland,  131  Ind. 

Ala.  140;  James  v.  .Moseley,  47  Ala.  196;  Owens  v.  Tague,  3  Ind.  App.  245; 

301;  Waring  V.  Gilbert,  25  Ala.  295;  Ohio,  etc.,  R.  Co.  v,   Engrer,  4  Ind. 

Llenkauff  V.  Tuscaloosa  Sale,  etc.,  Co.  App.  261;   Line  v.  State,  131  Ind.  468; 

(Ala.,  1893),  12  So.  Rep.  918;  Tennes-  Sheeks  v.  Fillion.  3  Ind.  App.  262. 

•ee,  etc..  R.  Co.  v.  East  Alabama  R.  ilfiVj<wn'.-^Treice   v.  Holladay,    40 

Co.,  81  Ala.  94.  Mo.  App.  575;  Perkins  v.  Bakrow,  39 

California, — Nye  9.  Marysville,  etc.,  Mo.  App.  331;   Monroe  City  Bank  v. 

R.  Co.,  97  Cal.  461;  D«  Pedrorena  v.  Finks,  40  Mo.  App.  367;  State  v,  Har- 

Hotchkiss,  95  Cal.  636;   Pico  v.  Cohn,  vey,  105  Mo.  316;  Webster  r.  Spindler, 

78  Cal.  3B4;  Richardson  v.  Eureka,  92  36  Mo.  App.  355;   Demske  v.  Hunter, 

Cal.  64;  Douglass  v,   McFarland,  92  23     Mo.    App.    466:      Rotchford     v. 

Cal.  656.  Creamer,  65    Mo.   48;   Stevenson    v. 

Illinois, — Alley  v.  Limbert,  35   III.  Saline  County,  65  Mo.  425;  Collins  9. 

App.  592;  Spangenberg  v,  Charles,  44  Barding,  65  Mo.  496;  Jefferson  City  v. 

111.  App.  526;  Heacock  v.  Hosmer,  109  Opel,  67  Mo.  394;  State  v.  Dunn,  73 

111.245:  McElwee  v.  People,  77  111.  494:  Mo,  586;  State  v,  McCray,  74  Mo.  303; 

Schlump   V,    Reldersdorf,   18   III.   68;  State  v.  Robinson.  79  Mo.  66;  State  v. 

Bedee  v.  People,  73  111.  320;  Brocken-  Burckhartt,  83  Mo.  430;  State  v,  Hen- 

brougb  V.   Dresser,  67  111.    226;  Van  dersoo,  109  Mo.  292;  Arnold  v,  Boyer, 

Pelt  r.  Dunford,  58  III.  145;  Watts  v.  loS  Mo.  310;  State  9.Gilmore,zioMo.x. 
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script  does  not  authenticate  or  present  them  before  the  appellate 
court.    And   the   practice  of  attempting  to  preserve  them  by 

Oklahoma, — Swope  v.  Smith,  i  Okla.  Ind.  372;  Carr  v,  Thomas,  34  Ind.  292; 

283;  Fisher  v,  U.  S.,  i  Okla.  252.  Dritt  v,  Dodds,  35   Ind.  63;    Orr  v. 

Texas, — Stark  v.  Miller.  63  Tex.  164;  Worden,  10  Ind.  553. 

Eartham  ».  Sallis,  60  Tex.  576;  Swear-  Motion  for  Change  of  Venue, — Per- 

ingen  v.  Wilson,  2  Tex.  Civ.  App.  157;  kins  v,    McDowell,  3  Wyoming   328; 

Whittaker  v.  Gee,  63  Tex.  435.  Smith  v.  Smith,  77  Ind.  80;  Ulrich  v. 

Other  States, — Perego  v.  Dodge,  9  Hervey,  76  Ind.  107;   Horton  v,  Wil- 

Utah  3;   White  v.  Douglass,  51  Kan.  son,  25  Ind.  316;  Norton  v.  State,  106 

402;   Fleming  v.   Bainbridge,  84  Ga.  Ind.   163;   Farnsworth  v,  Coquillard, 

622;   Nye  V,  Marysville,  etc.,  R.  Co.  22  Ind.  453;  Matlock  v,  Todd,  19  Ind. 

(Colo.,  1893),  32  Pac.  Rep.  530;  Arnold  130;  Harrison  County  v,  Benson,    83 

V,  Sinclair,  11  Mont.  556.  Ind.  469:  Cline  v,  Gibson,  23  Ind.  11; 

Entries  on  Motion  Docket. — Entries  on  Heacock    v,    Hosmer.    109    111.    245; 

the  motion  docket  of  the  trial  court  are  Schlump   v,    Reidersdorf,  28   111.    68; 

no  part  of  the  record  proper  on  appeal,  Bedee  v.  People,  73  111.  320;  McElwee 

although  copied  into  the  transcript,  v.  People,  77  111.  494. 

Swear ingen   v,   Wilson,   2    Tex.  Civ.  Motion  to  Set  Aside  Rule  to  Plead, — 

App.  157.     Their  only  effect  is  to  en-  Clodfelter  v,  Hulett,  92  Ind.  426. 

title   the   parties  to  a   nunc  pro  tunc  Motion  to  File  Affidavit, — A  motion 

order  showing  the  action  of  the  trial  of  the  prosecuting  attorney  in  a  crim- 

court  upon  the  motion.    Ximenes  v,  inal  case  for  leave  to  file  a  new  affi- 

Ximenes,  43  Tex.  458.  davit  in  lieu  .of  an  old  one,  and  an 

Instanoes   of  Collatoral   Xotions    not  order  of  court  refusing  such  leave. 

Embraood  in  Beoord  Proper — Motion  to  State  v,  McKee,  109  Ind.  497. 

Docktt  a  Cross'complaint  as  a  Separate  Motion  for  an  Award, —  A    motion 

Suit, — Thiebaud  v.  Tait  (Ind.,  1892),  asking  an  award  of  a  jury  to  assess 

31  N.  E.  Rep.  1052.  damages   for  condemnation   of  land. 

To  Make  a  Complaint  More  Specific,  Kansas  City,  etc.,  R.  Co.  v,  Carlisle, 

— Lake  Erie,  etc.,  R.  Co.  v.  Clark,  7  94  Mo.  166. 

Ind.  App.  155.  Motion  to  Recommit  Interrogatories  to 

Motion  to  Strike  Out  Paragraphs  of  Jury, — 'Louisville,    etc.,    R.    Co.    v, 

an  Answer, — Evansville,  etc.,  R.  Co.  Shanks,  132  Ind.  39$. 

9.  Maddux,  134  Ind.  571.  Motion  to  Amend  the  Judgment  Entry 

Motion  to  Strike  Out  Evidence  or  a  Nunc  pro  Tunc, — Wiggins  v»  Wither- 

Deposition, — Kiley  v.  Murphy,  7  Ind.  ington,  96  Ala.  535. 

App.  239;  Toledo,  etc.,  R.  Co.  v.  My-  Motion  to  Tax  C<7J'/^.— Gallimore  v. 

lott,  6  Ind.  App.  438.  Blankenship,  99  Ind.   390;   Urton  v. 

Motion  to  Reinstate  a  Cdusc^^Swopt  Luckey,  17  Ind.  213;  Tilman  v.  Har* 

V,  Smith,  I  Okla^  283.  ten,  38  Ind.  i;  State  v.  Saxon,  42  Ind. 

Motion  to  Modify  a  Decree, — Allen  v,  484. 

Berndt,  133  Ind.  355.  Motion    to    Suppress    Depositions,^^ 

Motion  to  Open  a  Default, — De  Ped-  Smith  v,  Kyler,  74  Ind.  575. 

rorena  v,  Hotchkiss,  95  Cal.  636.  Motion  for  Judgment  on  Answers  to 

Motion  in  the  Circuit  Court  to  Dis^  Interrogatories, — Redinbo  v,  Fretz,  99 

miss  an  Appeal  from  a  Board  of  County  Ind.  458. 

Commissioners, — Washington    Ice   Co.  Motionto  Dismiss  a  Cause  in  the  Trial 

v.  Lay,  103  Ind.  48.  Gwr/.— Treice  v,   Holladay,  40    Mo. 

Motion   to    Strike   Out   Pleadings, —  App.  575. 

Nichols  V,  State,  65  Ind.  512;  Merritt  Motion  to  be  Allowed  to  Come  in  and 

V,  Cobb,  17  Ind.  314;  Princeton  School  Defend, — Monroe  City  Bank  v.  Finks, 

Town  V,  Gebhart,  61  Ind.  187;   Berlin  40  Mo.  App.  367. 

V.  Oglesbee,  65  Ind.  308 ;  Greensburgh,  Motion  to  Separate  and  Number  Para* 

etc..  Turnpike  Co.  V.  Sidener,  40  Ind.  graphs, — Balue    v,   Richardson,    124 

424;   De  Pedrorena  v.  Hotchkiss,  95  Ind.  480. 

Cal.  636.  Motion  in  a -Criminal  Trial  to  Post* 

Motion  to  Dismiss  an  Action  in  the  pone  Case^  and  Affidavit  on  which  it  is 

Court  below, — Ferrier  v.    Deutchman,  Based, — Kennedy  v.  State,  66  Ind.  390. 

51  Ind.  23;  Conoway  V.  Weaver,  I  Ind.  Motion  for  New   Trial, — Snead   v. 

263;  Aspinwall  v.   Knox  County,  18  Tietjen  (Arizona,  1890),  24  Pac.  Rep. 
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transcribing  them  into  the  record  proper  bar  been  said  not  to  be 
warranted  by  either  common-law  or  code  procedure.* 

(8)  Minutes  of  Trial  Court. — The  minutes  of  the  clerk*  or 
judge  or  court '  made  during  the  progress  of  the  cause  in  the 
trial  court  form  no  part  of  the  transcript  proper  on  appeal^  and 
their  insertion  therein  is  unauthorized  and  ineffectual.^ 

(9)  Rules  of  Trial  Court. — The  appellate  court  will  not  take 
judicial  notice  of  the  rules  of  the  trial  court.^  They  must  be 
properly  made  a  part  of  the  record  by  bill  of  exceptions  or  order 
of  court,* 

/.  Time  for  Filing  Transcript— (i)  In  General. — ^An  appeal 
•cannot  be  prosecuted  until  a  transcript  is  filed  in  the  appellate 
<:ourt.'''  Where  no  transcript  is  filed  the  appeal  will  be  dismissed.^ 


324;  Gila  R.  I.  Co.  V.  Wolfley  (Ari- 
zona, 1890),  24  Pac.  Rep.  257;  Harris 
^f.  People,  130  111.  457;  Obermark  v. 
People,  24  III.  App.  259;  Alley  v, 
Limbert,  35  111.  App.  592;  Story  v. 
Ragsdale,  30  Mo,  App.  196;  Martin 
V.  Ratcliff,  loi  Mo.  254;  State  v.  Har- 
vey, 105  Mo.  316;  Kellogg  V.  U.  S., 
.19  Ct.  CI.  73;  Oregonian  R.  Co.  v. 
Wright,  10  Oregon  162. 

Or  Notice  of  Motion  for  New  Trial, 
— Dominguez  v,  Mascotti,  74  Cal.  269; 
Alpers  V.  Schammel,  75  Cal.  590;  Pico 
V,  Cohn,  78  Cal.  384. 


But  not  affidavits  on  hearings  for 
temporary  injunctions.  Hart  v.  Foley, 
67  Iowa  407. 

Wiseonsin.  —  Under  the  practice  of 
Wisconsin  the  trial  court  may  permit 
affidavits  embodying  the  substance  of 
material  portions  of  the  record  to  be 
included  in  the  return,  instead  of 
sending  the  entire  record.  Eldred  v. 
Becker,  60  Wis.  48. 

1.  Rutter  V.  Shumway,  16  Colo.  95; 
Wike  V,  Campbell,  5  Colo.  127;  Lien- 
kauff  V,  Tuscaloosa  Sale,  etc.,  Co. 
(Ala.,  1893),  12 So.  Rep.918;  Louisville, 


Motion    to  Quash  an    Indictment,^    etc.,  R.  Co.  v.  Shanks,  132  Ind.  395. 


State  V,  Henderson,  109  Mo.  292. 

Motion  to  Make  Complaint  More  Deft" 
nite  and  Certain, — Line  v.  State,  131 
ini.  468. 

A  Ruling  Striking  Out  an  Exhibit, — 
Collins  V,  Comwell,  131  Ind.  20; 
Klingler  v.  Smith,  131  Ind.  524. 

Motions  in  Judgment  Order, — Such 
motions  or  exceptions  do  not  become 
part  of  the  record,  because  they  may 
appear  in  the  judgment  order  of  the 


Where  there  was  no  bill  of  excep- 
tions, and  the  entire  transcript  ap- 
peared to  have  been  copied  from  the 
motion  docket,  the  appeal  was  dis- 
missed. Lienkauff  v,  Tuscaloosa  Sale, 
etc.  Co.  (Ala.,  1893),  12  So.  Rep.  918. 

Bsfsrenos  in  Bill  of  Bxoeptions. — It  is 
not  sufficient  to  refer  in  the  bill  of  ex- 
ceptions to  a  collateral  motion  em- 
bodied improperly  in  the  record 
proper.     Ohio,  etc.,  R.  Co.  v,  Engrer, 


court  or  in  the  order  allowing  the  ap-     4  Ind.  App.  261. 

peal,  and  be  there  certified  to  by  the        8.  More  v,  Del  Valle,  28  Cal.    174; 

clerk.     The  law  demands  the  certifi-    Clarke  v,  Kane,  37  Mo.  App.  258. 


cate  of  the  judge  thereto,  and  not  that 
of  the  clerk.     Wolf  v,  Campbell,  23  111. 

App.  485- 

Iowa.  —  Under  §  3184,  Code   Iowa, 
a  motion  made  during  the  progress  of 


8.  Dawley  v,  Havions,  23  Cal.  193. 

4.  Clarke  v,  Kane,  37  Mo.  App.  258; 
Harper  v.  Minor,  27  Cal.  107;  More 
V,  Del  Valle,  28  Cal.  174;  Abbott  v, 
Douglass,   28    Cal.    299;     Mendocino 


a  cause  becomes  part  of  the  record    County  v,  Morris,  32  Cal.  145;  People 


proper  ^y  a  due  filing.  Lemonds  v, 
French,  4  Greene  (Iowa)  123;  Mays  v, 
Deaver,  i  Iowa  216;  Ellsworth  v, 
i^oore,  5  Iowa  486. 

Also  the  affidavits  upon  which  such 
motions  are  founded,  when  filed  and 
duly  certified  by  the  clerk.  McGovern 
V,  Keokuk  Lumber  Co.,  6z  Iowa  265; 
Winet  V,  Berryhill,  55  Iowa  411;  Brad- 
ley V,  Jamison,  46  Iowa  68. 


V,    Empire   Gold,   etc.,   Min.  Co.,   33 
Cal.  171;  Dawley  v,  Havions,  23  Cai. 
103. 
6.  Rout  V.  Ninde,  iii  Ind.  597. 

6.  Rout  V,  Ninde,  iii  Ind.  $97; 
Walla  Walla  Printing,  etc.,  Co.  v. 
Budd,  2  Wash.  Ter.  336. 

7.  Foster  v,  Rucker,  26  Mo.  494. 

8.  Robinson  v.  Walker,  45  Mo.  117; 
Steel  V,  Rees,  13  Oregon  428. 
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Timo  Jwiidietionftl. — Where  a  statute  require^  an  appeal  to  be  per- 
fected within  a  period  defined,  it  is  jurisdictional,*  and  the  tran- 
script  must  be  filed  within  the  express  time  named  therefor,  or 
the  appeal  will  be  dismissed.*     Where  no  time  is  named  in  the 


1.  Indiana, — Smythe  v.  Boswell,  117 
Ind.  365;  Wright  v,  Manns,  iii  Ind. 
422;  Bacon  v.  Withrow,  no  Ind.  94; 
Johnson  v.  Stephenson,  104  Ind.  368; 
Flory  V,  Wilson,  83  Ind.  391;  Harsh- 
man  V.  Armstrong,  43  Ind.  126;  Jen- 
kins V.  Corwin,  55  Ind.  21;  Anderson 
V.  Mitchell,  58  Ind.  592;  Henderson  v. 
Halliday,  10  Ind.  24;  HoUingsworth 
V,  State,  8  Ind.  257. 

Louisiana, — McDonogh  v.  De  Gruys, 

10  La.  Ann.  75;  Carpenter  v,  Harrod, 

11  Martin  (La.)  433;  Horn  v,  Mont- 
gomery, 12  Martin  (La.)  505;  Munson 
V.  Cage,  I  Martin,  N.  S.  (La.)  573;  Pal- 
frey V,  Winter,  8  La.  206;  Van  Campen 
r.  Morris,  6  Rob.  (La.)  79;  French  v, 
Harrod,  9  La.  Ann.  21. 

Missouri, — Geising  v,  Schowengerdt, 
24  Mo.  App.  555:  Caomo  v.  St.  Jo> 
seph,  24  Mo.  App.  567. 

Nebraska,  —  Clapp  v.  Bowman,  2-2 
Neb.  198;  Smith  v.  Borden,  22  Neb. 
487;  Brunck  v.  Wood,  33  Neb.  639. 

Other  States, — State  v,  Furney,  40 
Kan.  17;  Durand  v.  Gage,  76  Mich. 
624;  Smith  V,  Soloman,  84  Cal.  538; 
McCarty  v,  Wintler,  17  Oregon  391; 
Crise  v,  Lanahan  (Md.,  1887).  11  Atl. 
Rep.  843;  Jones  v,  Dunton,  5  111.  App. 
211:  Perry  v,  Horn,  21  W.  Va.  736. 

TiiM  oannot  be  Changed. — Where  a 
statutory  time  is  named  for  the  return 
of  an  appeal,  it  is  not  competent  for 
the  parties  or  the  clerk  to  make  it  re- 
turnable otherwise.  Capehalt  v.  Gran- 
ite Mills,  97  Ala.  353. 

At  Common  Law. — The  transcript  is 
properly  returnable  with  the  writ  of 
error  at  common  law.  But  the  appel- 
late court  has  the  power,  in  the  exer- 
cise of  discretion,  to  allow  the  tran- 
script to  be  annexed  to  the  return 
subsequent  to  the  return  day.  Roch- 
ester V,  Roberts.  25  N.  H.  507;  Tandy 
V.  Rowell,  54  N.  H.  384. 

Where  the  record  was  not  certified  at 
the  time  the  writ  of  error  was  return- 
able, the  defendant  in  error  might 
give  the  plaintiff  an  eight-day  rule  to 
certify,  and  if  not  complied  with,  the 
defendant  was  entitled  to  a  judgment 
of  non  pros,  Rochester  v,  Roberts,  25 
N.  H.  507. 

Where  Order  of  Appeal  Invalid. — If  an 
appeal  is  granted  by  the  trial  court 


after  the  lapse  of  the  term  at  which 
final  judgment  was  rendered,  so  that 
the  order  granting  it  is  invalid,  the 
judgment  cannot  be  affirmed  for  fail- 
ure of  the  appellant  to  duly  file  a 
transcript  therein.  Beckman  v.  Phoe- 
nix Ins.  Co.,  49  Mo.  App.  343. 

Lonlriana. — The  days  within  which 
to  file  the  transcript  after  the  return 
day  are  judicial  days.  Rost  v,  St. 
Francis'  Church,  5  Martin,  N.  S.  (La.) 
192;  Meeker  v.  Muggah,  8  Martin,  N. 
b.  (La.)  184;  Chandler  V.  Witherspoon, 

4  La.  68;  Baron  v,  Breedlove,  5  La.  348; 
Griffith  V,  Miner,  7  La.  344;  Traverso 
V,  Row,  10  La.  500;  Bouligny  t'.  White, 

5  La.  Ann.  31. 

Where  the  term  to  which  the  appeal 
is  returnable  is  not  held,  it  will  be 
timely  if  filed  within  the  first  three 
judicial  days  of  the  succeeding  term.. 
Rost  V,  St.  Francis'  Church,  5  Martin, 
N.  S.  (La.)  192;  Wells  v,  Lamothe,  la 
La.  410;  Malveaux  v,  Lavergne,  10  La.. 
Ann.  673;  Bridge  v.  Merle,  7  La.  449;. 
Kirkman  v,  Butler,  12  La.  536. 

Time  for  Taking  Appeal. — Statutes  de- 
fining the  time  for  taking  an  appeal' 
do  not  require  that  it  shall  be  per- 
fected therein  unless  they  so  state.  A 
transcript  maybe,  therefore,  filed  after 
the  time  has  expired.  Fairburn  v. 
Goldsmith,  56  Iowa  347. 

2.  Alabama. — Ferryman  v.  Camp,  24 
Ala.  438;  Owen  v,  Echols,  28  Ala.  689; 
U.  S.  V,  Haden,  5  Port.  (Ala.)  533; 
Roebuck  v.  Duprey,  2  Ala.  352. 

Arkansas, — Smith  v.  State,  48  Ark. 
149. 

Illinois, — Leach  v.  People,  118  111. 
157;  Fortman  v,  Ruggles,  58  111.  207; 
People  V,  Emigh.  100  111.  517;  Frink 
V,  Phelps,  5  111.  580;  Green  v,  McCon- 
nell,  I  III.  236;  Green  v,  Atchison,  r 
111.  291;  Beebe  v,  Boyer,  i  111.  406; 
Bulson  V.  People,  31  111.  409;  Graff  v. 
Reed,  5  111.  App.  561;  Adams  v,  Rob-, 
ertson.  40  111.  40;  Simpson  v,  Simpson,. 
3  111.  App.  432. 

Louisiana, — World's  Industrial,  etc.. 
Centennial  Exposition  v.  Crescent 
City  R.  Co.,  38  La.  Ann.  905;  Littel  v, 
Dolbear,  11  Rob.  (La.)  485;  Davis  v. 
Hood,  2  La.  Ann.  453:  Penney  v.  Som- 
erville,  3  La.  Ann.  668;  Pond  v,  Hor- 
ton,  7  La.  176;  Broussard  v,    Brous- 
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statute,  the  transcript  must  be  filed  within  the  time  required  by 

sard.  2  La.   Ann.  769;  New  Orleans,  v.  Balize,  38  La.  Ann.  543;  State  v. 

etc.,  R.  Co.  V,  Hood.  3  La.  Ann.  226;  Cloud,    40    La.    Ann.    618;    State  cr. 

McDowell   V.    Peck,    5   La.    Ann.    42;  Jenkins,   36   La.    Ann.    865;   State  v. 

Amis  v.  Purvis,  5  La.  Ann.716;  Holmes  Lyon  (La.,  1889),  6  So.  Rep.  722;  State 

V.  Brown,  6  La.  294;  Bonnabel  v.  Wol-  v.  Joseph,  38  La.  Ann.  33;  State  v. 

ter,   5   La.  Ann.   744;  Leon  v.  Wolf,  9  Jackson,  44  La.  Ann.  975. 

La.  Ann.  65;  Wagner  v.  Hagan,  9  La.  Criminal  Cases. — So  where,  in  crimi- 

Ann.  538.  nal  cases,  appeals  are  returnable  ac- 

Missouri. — Robinson  v.  Walker,  45  cording  to  law  at  the  place  where  the 

Mo.   117;  Bausman  v.  Kirtley,  47  Mo.  court  holds  its  sessions,  they  will  be 

28;  Bobb  V.  Comfort,  47  Mo.  36;  Koe-  dismissed  on  the  court's  own  motion 

nig  V.  Rohlfing,  47  Mo.  163;  William  where  the  transcripts  are  filed  at  im- 

V.  Kortsendorffer,  47  Mo.  72.  proper  times  and   places.       State   v. 

Other  States. — Weyl  v.  Sonoma  Val-  Joseph,  38  La.  Ann.  33. 

ley  R.   Co.,  69  Cal.   202;  Johnson   v.  In  Florida  an  appeal  taken  during  a 

Stephenson,   104  Ind.  368;  Agnew  v,  term  of  the  Supreme  Court  is  properly 

Adams,  24  S.  Car.  86;  Horn  v.  Miller,  returnable  to  the  ensuing  term  of  the 

20  Neb.  98.  Supreme  Court.     Williams  v.  Hilton, 

DlBmlssal.— The  appeal  will  be  dis-  25  Fla.  608. 
missed  unless  statutes  provide  a  dif-  Where  thirty  days  do  not  intervene 
ferent  remedy.  U.  S.  v,  Haden,  5  between  the  entry  of  an  appeal  and 
Port.  (Ala.)  533;  Rhea  t/.  Steamer  the  succeeding  term  of  the  court, 
John  Simonds,  15  La.  Ann.  712;  Farm-  twenty-five  days'  notice  of  the  appeal 
crs*,  etc.,  Aid  Assoc,  v.  Strawbridge,  is  not  indispensable,  but  twenty  days' 
24  La.  Ann.  126;  Police  Jury  v.  Gar-  notice  is  necessary;  and,  to  enable  the 
rett,  19  La.  Ann.  122;  Cousin  v.  John-  appellant  to  give  the  appellee  twenty 
son,  21  La.  Ann.  210;  New  Orleans  days'  notice,  he  may  make  his  appeal 
V.  Merchants'  Mut.  Ins.  Co.,  21  La.  returnable  to  a  day  in  the  term  subse- 
Ann.  213;  Moriere  v.  Robinson,  20  quent  to  the  first  day  thereof.  Ells- 
La.  Ann.  229;  Gill  v.  Hudson,  14  La.  worth  v.  Haile,  29  Fla.  256. 
203;  Dalton  V.  Viasco,  18  La.  Ann.  Missouri. — Where  an  appellant  has 
651;  Kirkman  v.  Butler,  12  La.  536;  failed  to  file  an  abstract  of  the  plead- 
State  V.  McEwen,  12  Kan.  37.  ings,  setting  forth  the  grounds  upon 

Sunday. — Where  the  last  day  for  fil-  which  he  asks  damages,  in  compliance 

ing  the  transcript  is  Sunday,  it  may  be  with   rules  11,  12,  and  13  of  the  Su- 

filed  on  Monday.     Luling  v.  Judge,  24  preme  Court  of  Missouri  and  ^  2301 

La.  Ann.  333.  Rev.    Stat.    Mo.    (1889),    the    appeal 

In  Illinois  it  was  held  that  in  com-  will  be  dismissed.      Cunningham   v. 

puting  the  time  for  filing  a  transcript  Union  Pac.  R.  Co.,  no  Mo.  208:  Snyder 

required  to  be  filed  on  or  before  the  v.  Free,  102  Mo.  325;  Long  v.  Long.  96 

tenth  day  of  the  term,  an  intervening  Mo.   180;  Craig  v.  Scudder,   98   Mu. 

Sunday  should  be  counted  as  a  day  of  664. 

the  term.     Brown  v.  Leet,  136  111.  203.  Under  United  States  Praotlee,  where 

In  Virginia^  however,  the  contrary  the  term  at  which  the  appeal  was  re- 
has  been  expressly  held.  Michie  v.  turnable  goes  by  without  the  filing  of 
Michie,  17  Gratt.  (Va.)  109;  Read  v.  the  record,  a  second  appeal  may  be 
Com.,  22  Gratt.  (Va.)  924.  taken,  unless  the  time  for  appeal  has 

Louisiana. — In  Louisiana,  where  the  expired,  if  in  the  meantime  appellee 

statute  makes  an  appeal  returnable  at  does   not  avail  himself  of   his  right 

a  time  and  place  named  therein,  an  under  the  rules  to  docket  the  case,  file 

order  granting  the  appeal,  making  it  the  record,  and  move  for  dismissal  of 

returnable  at  the  express  request  of  the  appeal.     Evans  v.  Louisiana  State 

the  appellant  at  a  different  time  and  Bank,  134  U.  S.  330. 

place,   avoids  the  appeal.      State   v.  Hew  York. — ^Where  no  case   on  ap- 

Fowler  (La.,  1889),   7  So.  Rep.   181;  peal  has  been  served,  a  motion  to  dis- 

State   V,   Clinton,    27   La.   Ann.    540;  miss  is  proper ;  where  the  case  is  im- 

Heard  v.   Patton,   27  La.    Ann.    542;  perfect,  a  motion  should  be  made  to 

Wooton  V,  Le  Blanc,  32  La.  Ann.  692;  amend.     Bowers  v.  Tallmadge,  23  N. 

State  v.  Jumel,  35  La.  Ann.  980;  State  Y.  166. 

278 


Itnmk  SH««&t«g  to  APPEALS,  XiMite  «f  Gi 

the  rules  of  court^  or  the  order  allowing  the  appeaL'  Upon  due 
filing  of  the  notice  of  appeal,  appeal  bond,  and  transcript,  or 
return  on  appeal,  the  appellate  court  obtains  jurisdiction  to  bear 
and  determine  the  appeaL^ 

AAimaiLM* — In  some  States  statutes  provide  that  upon  failure  of 
the  appellant  to  file  the  transcript  within  the  statutory  time,  the 
appellee  may  file  it  or  the  certificate  of  the  clerk  below  that  the 
appeal  has  been  taken,  and  have  the  judgment  affirmed.^  Such 
statutes  must  be  strictly  complied  with  by  the  appellee.^ 

^2)  Extension  of  Time — CtoaieraUy. — Where  the  statutory  require- 
ment is  deemed  mandatory,  no  extension  of  time  can  be  granted  ;^ 
except  where  the  appellant  clearly  shows  that  the  statutory 
period  is  too  brief  for  the  preparation   of   the   transcript  ;^  or 

1.  Kasson  v,  Follett,  9  Colo.  348  ;  appellee  may  himself  usually  file  the 

Agnew  V,  Adams,  24  S.  Car.  90.  record  or  a  certificate  of   the  clerk 

8.    Steamboat  Zephyr  v.  Brown,  a  that    appeal   has   been  allowed,  and 

Wash.    Ter.  47;  Norton    v.    Rich,    3  move   for  dismissal  on  notice.     Rey- 

Mason  (U.  S.)  443  ;  Steamboat  New  nolds  v.   Perry,  11  111.  534;  People  v* 

England,  3  Sumn.  (U.  S.)495.  Gallatin  County*  9  111.  141;  Bausman 

S.  Fairburn  v.  Goldsmith,  56  Iowa  v.  Kirtley,  47  Mo.   28;    Bobb  v.  Com- 

347;  Loomis  V.  McKenzie,  57  Iowa  77;  rt,  47  Mo.  36;  Williams  v.  Kortsen- 

Shickle    Harrison,   etc.,    Iron  Co.  v.  dorffer,  47  Mo.  72;   State  v.  Dowliirg, 

Kent,  34  Neb.  563  ;  Johnson   v.  Van  47  Mo.  103;   Koenig  v.  Rohlfing.  47 

Cleve,  23  Neb.  560;  Republican  Valley  Mo.  163;  Thompson  v.  Thompson,  47 

R.  Co.   V,  Linn,   15   Neb.    234;  Union  Mo.  351;  O'Neil  v,  Doyle,  47  Mo.  39S. 

Pac.  R.  Co.  V,  Marston,  22  Neb.  721.  the  Motion. — Where  the  clerk  refuses 

Setom. — The  jurisdiction  of  an  ap-  to  send  up  a  transcript  or  certificaie, 

pellate  court  is  not  i^omplete  until  the  the  motion  may  be  made  on  affidavit, 

return  on  appeal  is   filed,  and   until  People  v.  Gallatin  County,  9  111.  141. 

then  it  can  only  dismiss  the  appeal  or  h.  Dial  Hardware  Co.  v.  Levy,  3d 

compel  a  return.     Briggs  v.  &bca,  47  S.  Car.  552. 

Minn.  21&.  In  South  Carolina^  where  by  Rules 

4.  Davidson  v.  Ikard  (Tex.,  1893),  i  and  2  an  appeal  may  be  dismissed 

23  S.  W.  Rep.  379;  Bobb  r.  Comfort,  upon  a  certificate  of  the  clerk  showii^ 

47  Mo.  36;  Koenig  v.  Rohlfing,  47  Mo.  that  no  return  was  filed  in  accordance 

163;    Williams  v,   Kortsendorffer,   47  with  the  rule,  and  upon  an  affidavit  of 

Mo.  72.  the  respondent's  attorney  to  the  same 

Bight  oannot  he  Sofoeted  By  Writ  of  effect,  the  requirement  must  be  strictly 

Error. — ^Where  an  appeal  is  entitled  to  complied   with.     Both   the  certificate 

an   affirmance  of  a  judgment  in  the  and  affidavit  must  be   filed,  and   tl»e 

appellate  court,  upon  the  failure  of  the  affidavit  must  state  explicitly  chat  no 

appellant   to  file  a  transcript  of  the  return  was  made*     Dial  Hardware  Co. 

record  in  time,  he  cannot  defeat  that  v.  Levy,  38  S.  Car.  552. 

right  by  suing  out  a  writ  of  error.  ]>kmissal      for       KoBOonvliaaoe. — 

Davidson  v»  Ikard  (Tex.^  1893 )r  23  S.  Where  the  appellant  is  allowed  a  rea- 

W.  Rep.  379;  Perez  v.  Garza,  52  Tex.  sonable  tine  to  file  a  uanscript  by  the 

571;  TnoBipaoa  v.  Anderson^  8a  Tex*  appellate  court,  the  judgment  below 

238.  will  be  affirmed  if  he  iails  to  comply. 

Right  to  a  writ  of  error  onsuper^  Howorthv.  Servers  Mfg.  Co.,  78  Iowa 

sedeas  bond  withitt  the  time  limited  627. 

(Rev.  Stat.  Texas, §1389)  19  not  defeat-  6.  Heatberly  v.  Hadlcy,  2  Oreg^fl 

ed  by  an  appeal  00  supersedeas  bond  1x7;  Dolpk  v,  Nickum,  %  Oregon,  20)« 

to  a  prior  term  which  was  dismissed  7.  Dolpb  v.  Mickius,  2  Oregoa  202; 

for  failure  to  file  brief.     Texas,  etc.,  Massey  v.    Uelme,  15   La.   Ann.  691; 

R.  Co.  z/.  Ua.re,  2  Tex.  Civ.  App.  18*  Hart's    Successioa,  25  La«  Ann^   583; 

IWsmfosal. — Where     the     appellant  Redmond  v,  Maaa,  93  La.  Ami.  %iy^ 

iaSs  to  file  a  transcript  in  time,  the  State  v.  Lewis,  aa  La.  Aaa.  $> 
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where  the  failure  to  file  is  due  solely  to  the  neglect  or  default  of 
an  official,  for  which  appellant  is  not  responsible.^ 

Vegleot  of  Olork. — Where  the  law  expressly  requires  the  appellant 
to  file  the  transcript,  the  trial-court  clerk  acts  as  his  agent  in 
forwarding  it,  and  the  appellant  is  responsible  for  failure  to  direct 
its  seasonable  filing.^  A  strict  construction  of  the  appellant's 
duty  requires  him  to  exhaust  every  compulsory  remedy  to  com- 
pel the  clerk  to  file  the  transcript  in  time,  or  no  extension  will 
be  granted ;'  but  in  some  cases  the  appellant  has  been  held  justi- 
fied in  the  presumption  that  the  clerk  will  do  his  duty,  and  simple 
official  neglect  is  a  sufficient  excuse  for  the  failure.** 

AppoUanVs  Miitmko. — Generally  a  failure  to  file  the  transcript  in 
time  is  excusable  where  due  to  mistake  or  inadvertence  of  the 
appellant  or  some  unavoidable  cause. '^ 

Oregon  —  By   Whom    Orantad.  —  Ad-  be  filed  within  the  statutory  period, 

ditional   time    may  be  granted   by  a  the  court  will  relieve  the  appellant* 

judge  of  either  trial  or  appellate  court.  Dobson  v,  Dobson,  7  Neb.    296;  Lin- 

Dolphf'.  Nickum,  2  Oregon  202.  coin    Brick,  etc.,   Works  v.    Hall,  27 

In  Criminal  Catei. — In  criminal  cases  Neb.  875. 
application  should  be  made  to  the  trial  Misapprehention. — So  also  where  de- 
court.     State  V,  Bovee,  11  Oregon  57.  lay  in  filing  the  transcript  was  caused 

1.  Broerman  v.  Townsend,  6  Cine,  purely  by  a  misapprehension  on  the 

L.  Bull.  (Ohio)  722;  Duganf.  Hollins,  part  of  the  clerk  of  the  superior  court 

II  Md.  41;  Baltimore  v,  Reynolds,  id  as  to  his  duty.     Freeburger  v,  Gaz- 

Md.   270;     Hannon  v.   State,    9    Gill  zam,  5  Wash.  491. 

(Md.)  440;   Champomier  v.  Washing-  Koglect  of   Stenographor. — The    fact 

ton,  2  La.  Ann.  723;   Davis  v.  Hood,  that  the  official  stenographer  was  too 

2  La.  Ann.  453;  Littell  v,  Dolbear,  11  busy  to  transcribe  the  evidence  was 

Rob.  (La.)  485;   Buckley  t'.  La  Croix,  held  no  excuse.   Stewart t^.  Davis,  44 

14 La.  Ann.  29;  St.  Louis,  etc.,  R.  Co.  Mo.  App.  562. 

V,  Wilder,  17  Kan.  239.  To  Whom  tho  Fault  mnit  bo  Attrlbn- 

The    appellant  must    make    out   a  tablo. — The  fault  must  be  attributable 

strong    and    clear   case,   exculpating  to  a  person  not  representing  the  ap- 

himself  from  all  neglect.      Champo-  pellant.     The  fault  of  the  appellant's 

mierz/.  Washington,  2  La.  Ann.  723.  attorney    is     the    appellant's     fault. 

8.  Rumsey   Mfg.   Co.  v.  Baker,  33  Ducoumau  v,  Livistones,  3  La.  Ann, 

Mo.  App.  241;   Dean  V.  Jones,  27  Mo.  245;   Logan's  Succession,  4  La.  Ann. 

App.   469:    Caldwell  v,    Hawkins,  46  279;    McDowell  v.  Read,  5  La.  Ann. 

Mo.  263;  Redway  V.  Chapman,  48  Mo.  42;  Brother  v,  Louisiana  Bank,  10  La. 

218;  Dameron  V.  Harvey,  23  Mo.  App.  Ann.  147;  Buckley  v.  La  Croix,  14  La. 

197;    Union  Pac.  R.  Co.  v,  Maniston,  Ann.  29. 

22   Neb.   721;   McDowell  v.    Read,   5  6.  Westheimert^.  Thompson,  2  Idaha 

La.  Ann.  42.  II37;  Territory  v.  McKey,  8  Mont.  168: 

8.  /]«  r^Barstow,  54  Ark.  551;  Brick  Territory  v.   Flowers,   2   Mont.   392; 

V,  Decker,  6  Kulp.  (Pa.)  172;  Lincoln  Richardson  v.  Green,  130  U.  S.   104; 

Brick,  etc.,   Works  v.  Hall,  27   Neb.  Hill  v.  Chicago,  etc.,  R.  Co.,  129  U.  S. 

874.  170;  Norton  v,  Brownsville  Tax  Dist., 

4.  Omaha   Coal,    etc.,    Co.   v.   Fay  129  U.  S.  505;  Walker  v.  Scott,  104  N. 

(Iowa,  1893),  55  N.  W.  Rep.  211;  Dob-  Car.  481;  Walker  v.  Scott,  102  N.  Car. 

son  V,  Dobson,   7  Neb.   296;    Lincoln  487;   Venable   v.   Chavous    (S.    Car.,. 

Brick,   etc..  Works  v.  Hall,  27   Neb.  1893),    18    S.    E.    Rep.   943;    Bast    v. 

875;  Redway  V.  Chapman,  48  Mo.  218.  Hysom,  5  Wash.  88;    Williams  v.  La. 

Failnro  to  FUo  Tansoript. — Where  due  Penotiere,  25  Fla.  473. 

diligence  is  shown  in  demanding  the  Abienoe  of  ConnsoL — The   fact   that 

transcript,  and   from   any  cause    the  appellant's  counsel  is  absent  from  the 

trial  court  delays  the  delivery  of  the  state  constitutes,  when  known  to  ap- 

•ame  for  so  long  a  time  that  it  cannot  pellant,   no  excuse  for  failure  to  file 
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Boqnlritei  of  AppUcation.— An  application  for  extension  of  time  must 
be  made  promptly,*  and  within  the  time  allowed  by  statute 
for  filing  the  transcript  in  the  first  instance.^  The  motion  must 
be  made  in  writing,  and  based  upon  accompanying  affidavits  show- 
ing the  grounds  therefor.'     It  must  be  made  on  notice  to  the 

the  transcript  in    time.      Wright  v.  v.  Thomas,  i2Fla.493;  Smithfr.Curtis, 

Brander,  17  La.  Ann.  1S8.  17  Fla.  786. 

Xontana. — In  Montana  the  statutory  The  appellant  cannot  wait  until  the 

provision  (Comp.  Stat.  Mont.,  §397,  p.  time  has  nearly  expired  before  direct- 

476)  that  the  transcript  must  be  filed  ing  the  preparation  of  the  transcript 

within  thirty  days  after  an  appeal  is  and  then  complain  that  the  time  is  too 

taken,  is  held  merely  directory.     Ter-  brief.     McCaffery  v,  Memphis,  etc.,  R. 

ritory  v.  McKey,   8  Mont.   168;    Ter-  Co.,  31  Mo.  App.  343. 

ritory  v.  Flowers,  2  Mont.  392.  Whore  Btatntoi  are  Bireetory. — ^Where 

AppoUoe's  Fault. — The  fact  that  re-  statutes  defining  the  time  within 
spondent's  attorney  took  from  the  which  to  file  the  transcript  are  con- 
clerk's  office  below  the  original  petition  strued  as  directory,  the  time  may  be 
in  the  case,  and  so  rendered  it  impos-  extended.  Territory  v,  McKey,  8 
sible    for  appellant  to  file   his  tran-  Mont.  168. 

script    in   time,    is   sufficient    excuse  Louisiana. — The  extension  must  be 

where  appellant  shows  due  diligence  asked  at  the  term  to  which  the  appeal 

after  the  petition  was  found.     Bast  v,  is  returnable.     Hart  v.   Fisk,  12  La. 

Hysom,  5  Wash.  88.  368. 

In  Iowa  an  additional  abstract  and  2.  Illinois. — Rager  v,  Tilford,  i  III. 

argument  filed  by  appellee  will  not  be  407;  Adams  v.  Robertson,  40  111.  40; 

stricken  from  the  files  simply  because  Cook   v.  Cook,  104  111.  98;    Patterson 

they  were   not  served  on    appellant  v.  Stewart,  104  111.   104;   Simpson  v. 

within  the  time  prescribed  by  rules  of  Simpson,    3    111.    App.    432;    Illinois 

the  Supreme  Court,  when  the  submis-  Western   R.  Co.  v.  Gay,  5   111.  App. 

sion  of  the  cause  is  not  retarded  by  393;  Day  v.  Clinton,  5  111.  App.  605; 

the  delay.     Doolittle  v.   Doolittle,  78  Aholtz  v.  Durfee.   13   111.  App.   327; 

Iowa  691.  Mason  v.  Gibson,   13   111.  App.  463; 

Korth  Carolina. — In  North  Carolina  it  Palmer  v.  Gardiner,  77  111.  143;  Ross 

is  held  that  where  the  transcript  of  a  v.   Piano  Steel  Works,   34   111.   App. 

record  was  deposited  in  the  post-office  324;  Graff  v.  Reed,  5  III.  App.  561. 

in  ample   time   to   have  reached   the  Louisiana. — Redmond  v.  Mann,   23 

Supreme   Court  before  entry  of   the  La.  Ann.  373:  New  Orleans  v.  Adams^ 

case  on  the  calendar  of  the  district  to  28  La.  Ann.  15;    Hart  v.  Fisk,  10  La. 

which  it  belonged,  but  by  some  delay  482;    Laville  v,  Rightor,  11   La.   198; 

in  the   mails  the  transcript  did   not  Harbour  v.  Brickel,  10  Rob.  (La.)  419; 

reach   its  destination  until  after  the  Ginn  v»  Clack,  12  La.  480;    State  v. 

time  for  docketing — held^  that  the  ex-  Mehan,  22  La.  Ann.  449. 

cuse  was  reasonable,  and  the  appeal  Montana. — Territory    v.  McKey,    8 

would  not  be  dismissed.     Walker  v.  Mont.  168. 

Scott,  104  N.  Car.  481.  Oregon. — Kelley  v.  Pike,  17  Oregon 

Ignoranoe  no  Szeuso. — The  fact  that  330;  Bush  v.  Geisey,  16  Oregon  267^ 
the  transcript  was  received  and  laid  McCarty  v.  Wintler,  17  Oregon  391. 
aside  by  a  young  man  in  charge  of  the  Other  States. — Wadsworth  v.  Wads- 
appellant's  crffice,  who  was  ignorant  of  worth,  74  Cal.  104;  Marjenhoff  v.  Mar- 
the  contents,  until  too  late  for  filing  jenhoff,  40  S.  Car.  545. 
— held,  no  excuse.  Lincoln  Brick,  etc.,  Where  the  order  extending  the  time 
Works  V.  Hall,  27  Neb.  877.  is  not  granted  within  the  time  for  filing 

1.  Terhune  v.  Pinkney,  39  N.  J.  Eq.  the  transcript,  it  is  an  absolute  nullity. 

494;    McCaffery    v.    Memphis,    etc.,  Holz  v.  Fishel,  40  La.  Ann.  294. 

R.  Co.,   31   Mo.  App.   343;  Williams  8.  Webster   v.   Pierce,    40    111.    39; 

V.  Kortsendorffer,  47  Mo.  72.  Carter  v.  Paige,  77  Cal.  64;  Welch  v. 

Granting  the  order  is  discretionary  Kenney,  47  Cal.  414. 
with  the  appellate  court.     Boggs  v.  Where  the  transcript  for  appeal  is 
American  Ins.  Co.,  31  Mo.  499;  Under-  actually  on  file  when  the  notice  of  mo- 
wood  9.  Underwood,  12  Fla.  432;  Rain  tion  to  dismiss  for   failure  to  file   in 
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appellee.* 

(3)  Waiver  of  Objection. — Where  the  appellee  proceeds  with 
the  case  on  the  merits,  he  waives  his  right  to  object  that  the  tran- 
script was  not  seasonably  filed.^  But  the  entire  absence  of  any 
record  on  appeal  cannot  be  waived.^ 

g.  Transcripts  on  Several  Appeals. — Where  different  ap- 
peals are  taken  from  separate  and  distinct  judgments,  each  ap- 
peal must  be  based  upon  a  separate  transcript,*  unless  the  causes 

time  is  given,  the  motion  will  be  over-  embodied   in   the  bill   of  exceptions, 

ruled;  where  not  on  file,  an  applica-  McCarn  v.  Cooley,  30  Neb.  71s;  State 

tion  on  affidavit  for  extension  must  be  v,    Knapp,  8   Neb.  436;    Aultman   z/. 

made.     Carter  v.  Paige,  77  Cal.  64.  Howe,  10  Neb.  8;  Eaton  v,  Carruth, 

Alltgation  of  Wrong  Beafon.. — Where  11  Neb.  231:  Kyle  v.  Chase,  14  Neb. 

the  true  reason  for  delay  in  filing  a  528;     Dolen    v.    State,    15   Neb.    405; 

transcript  is  that  the  appellant  is  too  Tessier  v,  Crowley,  16  Neb.  369;  Mc- 

poor  to  obtain  themeans  for  its  printing  Murtry  v.  State,  19  Neb.  147. 

in  time,  the  court  will  not  dismiss  the  In  Georgia^  under  Act  of  September 

appeal  because   appellant's    attorney  27,  1883,  counsel  may  by  agreement  in 

obtained  an  extension  of  time  on  an  writing,  under  the  approval  and  order 

affidavit  which  did  not  disclose  the  true  of  the  court,   abbreviate  the  record; 

reason.     Hubback   v,   Ross,    79  Cal.  but  the  declaration  and  pleas  must  be 

564.  sent  to  the   Supreme  Court  in  order 

Entry  of  Ordor. — The  failure  of  the  that  it  may  ascertain  what  were  the  is- 

clerk  to  enter  the  order  of  extension  sues  submitted  and  passed  upon  in  the 

does  not  avoid  it.     Hart's  Succession,  court  below.      Hopgood  v.  Reeves,  77 

25  La.  Ann.  583.  Ga.  538. 

But  where  the  exact  force  of  an  or-  In    Calif ornia^  vih^r^  a  double  ap- 

der  of  extension    could    not   be    de-  peal  was  taken  by  one  notice  from  a 

termined  because  of  failure  of  counsel  judgment    and    an   order   denying   a 

to  enter  it  on  the  minutes,  the  court  new  trial,  and  the  transcript  contained 

refused  to  enforce   it.     Caffin  v.  Pol-  a  stipulation  that  *'  the  appeal  herein 

lard,  5  Rob.  (La.)  125.  may  be  heard"  on  the  record  on  ap- 

1.  Bush  V,  Geisey,  16  Oregon  267.  peal  in  the  transcript — Aeld^  that  the 

2.  Omaha  Coal,  etc.,  Co.  z/.  Fay,  37  statement  upon  a  motion  for  a  new  trial 
Neb.  68;  Goodrich  v.  Omaha,  ii  Neb.  may  be  looked  into  on  the  appeal 
204;  Steven  v.  Nebraska,  etc.,  Ins.  from  the  order  denying  a  new  trial, 
Co.,  29  Neb.  187;  State  v.  Gage,  50  and  it  could  not  be  objected  that  it  is 
Mo.  App.  201.  not  identified    as   having  been   used 

8.  Bernhard  v.  Brown,  31  III.  App.  upon     the     hearing    of    the    motion. 

385.  Moore   v.  Long   Beach   Development 

Waiver  of  citation  or  notice  of  appeal  Co. ,  87  Cal.  483. 

is  not  a  waiver  of  the  right  of  the  Cafe. — It  has  been  held  that  a  rule 

appellee  to  move  for  the  dismissal  of  of  court  requiring  each  party  to  an  ap- 

the  appeal   for   failure  to  seasonably  pellate   proceeding  to  make  out  and 

file  the  transcript.    Pierce  v,  Cushing,  file  a  concise  statement  of  the  case, 

33  La.  Ann.  401.  cannot  be  waived  by  stipulation  sinc« 

SfgBfttitrt    of    Cleric.  —  Accordingly  intended  for  the  benefit  of  the  court, 

where  the   transcript  is    invalid    be-  Isaac   v,    Bohn-Verdin   Lumber    Co., 

cause  not  .signed  by  clerk,  it  cannot  be  47  Mo.  App.  30;   Disse  v.  Frank,  52 

adopted    by    stipulation    of    counsel.  Mo.  551. 

Bernhard  v.  Brown.  31  111.  App.  385.  4.  Smith  v.  Hearne,  2  Stew.  (Ala,) 

By  Stxpalation.— A  stipulation  of  the  169;  De  Sylva  v.  Henry,  4  Stew.  &  P. 

attorneys   in   the  cause   stating   that  (Ala.)  409;  Rich  v,  Starbucks  45  Ind. 

the  record  is  a  correct  transcript  of  the  310. 

proceedings,  may  be  sufficient  to  jus-  Each  case  muet  be  beard  upon  its 

txfy  the  judge  in  the  court  below  in  own   transcript,  and  references   to  a 

signing  the  bill  of  exceptions  as  pre-  record   in   another  case  between  the 

sented,  but  forms  no  basis  for  the  Su-  same  parties  cannot  be  made.     Collier 

premeCotut  to  consider  the  matter  v.  Slaughter,  22  Ala.  671. 
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are  consolidated  or  cumulated  in  the  trial  court.^ 

By  Panies  on  Saau  Sido. — ^Where  parties  on  the  same  side  take  in- 
dependent appeals  from  the  same  judgment,  each  appellant  must 
transmit  a  separate  transcript.^ 

Croos-appeals. — Where  both  parties  appeal  from  the  same  judg- 
ment they  may  file  one  joint  transcript.*  Each  appellant  must 
pay  his  share  of  the  costs  thereof.*  But  unless  both  parties 
agree  to  use  the  same  transcript,  each  appeal  must  be  heard  on  a 
separate  transcript.' 

A.  Authentication — (i)  Sealing. — The  transcript  must  be 
sealed  and  authenticated  by  the  seal  of  the  trial  court,*  other- 
wise it  is  void.''  But  every  paper  copied  therein  need  not  be 
separately  sealed.^  It  is  sufficient  to  affix  a  seal  to  the  clerk's 
certificate,  and,  where  the  transcript  consists  of  separate  sheets 
tied  together,  to  affix  another  seal  over  the  tie.* 

1.  Jnngeman    v.  Joseph   Schnaider  v,   Burgwin,   ii   Ired.  (N.  Car.)  490; 

Brewing  Co.,  38  Mo.  App.  458;  Har-  Morrison  v.  Cornelius,  63  N.  Car.  346; 

vey  V,  Harvey,  44  La.  Ann.  80.  Jones  v.  Hoggard,  107  N.  Car.  349. 

It  is  no  objection  in  such  a  case  that  The  requirement  of  a  separate  ap»' 

the  transcript  includes  two  incompati-  peal  cannot  be  waived  by  the  parties, 

ble  records.      Harvey  v.   Harvey,  44  Jones  v,  Hoggard,  107  N.  Car.  346. 

La.  Ann.  80.  4.  Jungeman  v.   Joseph    Schnaider 

%.  Gates  V.  Walker,  35  Cal.  289.  Brewing  Co.,  38  Mo.  App.  458. 

Cross-referenMS. — One  appellant  can-  h.  Fair  v.   Stevenot,   29    Cal.    486; 

not  refer  to  the  transcript  of  another  Gates  v.  Walker,  35  Cal.  289;  Wagener 

appellant  in  the  same  cause,  so  as  to  v,  Richards,   14  111.  App.  389;  Mason 

make  it  part  of  his  record  on  appeal,  v,  Gibson,   13  IlL  App.  463;  Co  which 

without    a     stipulation.      Gates      v,  v.  Gunn,  3  III.  417;  Morse  r.  Williams, 

Walker,  35  Cal.  289.  5  III.  285;  Day  r.  Clinton,  5  III.  App. 

BefM  Inenrable. — Where  three  scp-  605;  Coleman  v,  Ycsler,  i  Wash.  Ter. 

arate  appeals  are  improperly  embod-  591. 

icd  in   one  transcript,   it   cannot    be  6.  Arkansas.^^Heard   v,    Lowry,   5 

remedied  by  striking  out  all  matter  ex-  Ark.  474;  Wells  tr.  Long,  6  Ark.  252. 

cept  that  relating  to  the  appeal.     Har-  Indiema,  —  Hinton     v.     Brown,     r 

ris  V,  Angell,  16  R.  I.  347.  Blackf.  (Ind.)  429;  Vanliew  v.  State, 

Bupplemental  Piroesedingt. — But  pro-  10  Ind.  384;  Watt  v.  Alrord,  27  Ind. 

ceedings  which  are  incidental  to  the  495;  Sanford  9.   Sinton,  34  Ind.  539; 

original  action,  as  an  appeal  from  an  Brunt  v.  State,  36  Ind.  330W 

application  to  vacate  a  judgment,  may  Texas. — Sweeney  v.   State,  5  Tex. 

be  brought  up  in  the  original  tran-  App.   41;'  Mitchell  v.   State,    1    Tex« 

script.     Sanford  v.  Tucker,   54   Ind.  App.  725;   Trevinio  9.  State,  2  Tez. 

219.  App.  91. 

3.  Shickle      Harrison,     etc..     Iron  When  the  transcript  is  attested  with 

Works    Co.    V,    Kent,   54  Neb.    568;  the  seal  of  the  trial  court  it  is  deemed 

Taylor    v.    Courtnay,    is    Neb.    190:  valid  and  authentic.      Reid  v,  Hous- 

Jungeman  v.  Joseph  Schnaider  Brew-  ton,  49  Ind.  182. 

mg    Co.,   38    Mo.    App.    458;    Mont-  7.  Brunt  v.  State,  36  Ind.  350^  Van- 

morency  Gravel  Road  Co.  v.  Stock-  Hew  z/.  State,  10  Ind.  384;  Sandford  9. 

ton,  43  Ind.  328;  Rawson  v,  Corbett,  Sinton,  34  Ind.  539;  Hintov  v»  Brown, 

43  in.  4PP-  ^27.  r  Blackf.  (Ind.)  499, 

Although  one  proceeding  is  tech-  The  private  seal  of  the  clerk  will 

nically    pursued    by    writ    of    error  not  suffice,  althotigh  there  is  no  puMic 

and  the  other  by  appeal.     Rawson  v.  seal  of  the  ccmrt.     Hinfon  v»  Brown, 

Corbett,.  43  III.  App.  127.  i  Blackf.  Tlnd.)  429. 

IfoTth  CAroflins. — Under  the  practice  8.  Trevinio  v.  State,  s  Tex.  App.  91: 

of    North    Carolina    cross-appellants  Sweeney  v.  State.  5  Tex.  App,  41. 

must  file  separate  transcripts.     Perry  9.  Trevinio  v,  St^kte,  9  Tex.   Apip. 

V.  Adams,  96  K«  Car.  347;  Dertrexxis,  qi;  Sweeney  9,  Stale,  5  Tex*  Kpp^  41; 
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(2)  Certificate  of  Clerk. — ^The  transcript  must  be  further  at- 
tested by  the  certificate  of  the  clerk  of  the  trial  court  attached 
thereto  showing  that  it  is  complete.^ 

Virity. — The  certificate  of  the  clerk  attached  to  the  tnmscript 
imports  absolute  verity.' 

Hart  V,  State.  2  Tex.  App.  40;  Holden  full  transcript  of  the  entire  record  of 

V,  State,  I  Tex.  App.  226;  Mitchell  v.  the  case  in  the  District  Court.     Noth- 

State,    I   Tex.    App.   725;    Brown    v.  ing  short  of  this  is  sufficient,  and,  in 

State,  3  Tex.  App.  295.  the  absence  of  a  complete  record,  tbe- 

Loidsianft. — In  Louisiana  the  seal  is  judgment  of  the  District  0>art  mast 

not  essential  to  the  clerk's  certificate,  stand." 

Wood  V.  Harrell,  14  La.  Ann.  61.  Betnni. — Where  papers  are  returned 

1.  Kansas, — Westbrook  v.  Schmaus,  on  appeal  the  clerk  must  annex  his- 

51  Kan.  214;  State  v.  Plum,  49  Kan.  certificate  that  they  are  originals  or* 

684;  Whitney  v.  Harris,  21  Kan.  96;  copies,  as  the  case  may  be.    Sheweysr. 

Lauer  v.  Livings,  24  Kan.  273;  State  v.  Manning,  14  Wis.  448. 

Lund,  28  Kan.  280;  State  v,  Nickerson,  Jurisdiction. — ^Where  the  transcript  is* 

30   Kan.  545;  State  v.  Fink,  49  Kan.  duly  certified  the  appellate  court  has 

577;  State  V.  Cash,  36  Kan.  623;  State  jurisdiction  to  pass  on  the  whole  case, 

V,  McFarland,  38  Kan.  664;  State  v,  and  will  not  dismiss  the  appeal   be- 

Ricker,  40  Kan.  14;  State  v.  Praterj  40  cause  portions  of  the  original  record 

Kan.    15;   Neiswender    v,   James,    41  are  omitted.     Cammack  f^.  Gordon,  20^ 

Kan.   463;   Elk    County  v,   Scott,   51  La.  Ann.  213. 

Kan.  139;  State  v.  Burwell,  51  Kan.  Attestation— Criminal  Appeal.— Where 

403.  the  original  papers  must  be  certified 

Illinois, — Bristol  V. Home Bldg., etc.,  up  by  a  magistrate  in  a  criminal  ap- 

Assoc,  44  111.  App.  330;  Bertrand  v,  peal,  his  attestation  at  the  end  of  the; 

Taylor,  87  111.  235.  record  covers  all  the  papers.     Com.  v. 

Wisconsin, — Shewey  v.  Manning,  14  Wait,  131  Mass.  417;  Com.  v.  Ford,  14. 

Wis.  448;  Dill  V,  White,  37  Wis.  617:  Gray  (Mass.)  399;  Com.  v,  Barry,  115 

Lego  V,  Shaw,  38  Wis.  401;  Carpenter  Mass.    146;  Com.  v,  Hogan,  11  Gray 

V,  Shepardson,  43  Wis.  406.  (Mass.)  313;  Com.  v.  Doran,  14  Gray 

Indiana, — Boots  v,  Griffiths,  97  Ind.  (Mass.) 37. 

241;  Walker  V.  Hill,  iii  Ind.  223;  Con-  The  attestation  need  not  be  under 

away    v,    Ascherman,    94    Ind.    187;  seal.     Com.     v.    Downing,    4     Gray 

Cooperv.  Cooper,  86  Ind.  75;  Jackson  (Mass.)  29;  Com.   v,  Carey,  97  Mass. 

V,  Van  Devender,  76  Ind.  27.  541:  Com.  v.  Bellows,  115  Mass.  139. 

Other    States, — Duggan    v.   Cole,   2  2.  State  v.  Greenwood.  5  Port.  (Ala.)* 

Tex.  381;  Caulk  v.  Fox,  13  Fla.  147;  474;  Bartlett  v,  Lang,  2  Ala.  161. 

Nash  V.  Harris,  57  Cal.  242;  Labat  v,  A  transcript  cannot  accordingly  be- 

Decuir,  33  La.  Ann.  350;  St.  Louis  v.  stricken  from  the  files  on  the  ground 

Bird,  31  Mo.  88;  Howard  z^.  Quinn,  2  that  the  certifying  officer  is  not  in  fact. 

Mont.  339;  Hoagland  v.  Van  Etten,  23  or  law  the  official  he  certifies  himself* 

Neb.  462;  Cofer  v,  Schening,  98  Ala.  to  be.     Harris  v,  Harris,  41  Ala.  364. 

338;  Pennsylvania  Co.  v,  Jacksonville,  Presumption. — Papers  which  are  prop- - 

etc.,  R.  Co.,  55  Fed  Rep.  131.  erly  embodied  as  a  part  of  the  record  in- 

Where  only  part  of  the   record   is  one  transcript,  or  united  together  and. 

copied  in  the  transcript  the  certificate  certified  by  the  official  certificate  of  a 

should  so  declare.     Reid  v,  Houston,  clerk  of  a  known  court  under  his  seal. 

49  Ind.  181.  of  office,  are  presumed  to  belong  to  the 

AiBrmation  on  Ineompleto  Tranieript.  state,  district,  county,  and  court  whose 

— In  State  I'.  Fink,  49  Kan.  577,  it  was  clerk    certifies    it  and    the  cause    in 

said:  "  The  clerk  has  failed  to  certify  which  he  certifies  it.     Mays  v.  Deaver, 

that  the  record  contains  a  true  and  i  Iowa  2x9.     Thus  a  bill  of  exceptions 

complete  transcript  of  all  the  proceed-  appearing  in  the  transcript  as  signed 

ings  of  the  trial  court.     He  does  cer-  by  **  Seevers.  JudRe,"  was  presumed  to 

tify  that  the  record  contains  true,  full  be    signed   by    William    H.   Seevers, 

and  complete  copies  of  certain  papers  judge  of  trial  court.     Mays  v.  Deaver,. 

which  are  named,  but  the  certificate  i  Iowa  219. 

contains  nothing  showing  that  it  is  a  Unless  the  contrary  is  made  to  ap— 
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By  Btptt^  Gl«rk. — A  deputy^  or  assistant  clefk^  is  an  officer  known 
to  the  law  and  authorized  to  sign  certificates  in  place  of  the 
•clerk.* 

WkK«  not  Properly  CortlAod. — Where  no  certificate  is  attached,^  the 
paper  filed  as  a  transcript  is  invalid,  and  n)ay  be  stricken  out  on 
motion.*  Where  the  certificate  is  merely  defective,  certiorari  may 
i-sue  to  complete  it.*  Where  the  clerk  refuses  to  sign  or  certify 
the  transcript,  the  remedy  is  by  writ  of  mandamus  to  compel  him 
to  act.'^ 

Soflotauj  of  Certiilcato. — The  certificate  of  the  clerk  attached  to  the 
transcript  should  state  that  it  contains  true  and  complete  copies 
of  all  the  papers  and  entries  in  the  cause  embraced  in  the  trial- 
court  records,*  and  that  there  are  no  other  pleadings,  entries,  or 

pear,  the  certificate  of  the  clerk  is  pre-  rier,  17  Tex.  App.   585;  Labat  v.  De-> 

Slimed  to  be  true  and  the  clerk  to  have  cuir,  33  La.  Ann.  350;  Nash  v.  Harris, 

power  to  make  it.     Louisiana  State  57  Cal.  242. 

Bank  v,  Cammack,  21  La.  Ann.  134.  6.  Zinn  v,  Dzialynski,  14  Fla.   187; 

L    Burton  v.   Hicks,  27  La.   Ann.  Caulk  v.  Fox,  13  Fla.  147. 

507.  Where  not  Certified  as  a  Baoord. — As 

8.  Com.  9.  Harvey,  iii  Mass.  421.  where  the  .return  is  not  certified  as  a 

t.  Burton   9.   Hicks,   27   La.    Ann.  record,  but  merely  that  the  papers  re- 

507;    Downes    v.   Farkington,   3    La.  turned  are  true  copies  of  the  original. 

Ann.   247;  Bank   v.  Watson,    15    La.  Caulk  v.  Fox,  13  Fla.  147. 

33;    Com.      V.    Harvey,     iii     Mass.  Papers  not  properly  certified  may  I  ^ 

421;  Com.  V.  Clark,  16  Gray  (Mass.)  withdrawn    by    appellant    on    leave. 

88;  Com.  v.  Connell,  9  Allen  (Mass.)  Orange  County  High  School  v,  San- 

488;  Com.  V.  Crawford,  11 1  Mass.  422.  ford,  17  Fla.  120. 

The  certificate  of  a  clerk  ^r^ /^m/<7r^  6.  Flint  v.  Peck,  22  La.  Ann.  246; 

is  prima  facie   sufficient.      Com.    v.  Penn  v,  Evans,  28  La.  Ann.  576. 

Clark,   16  Gray  (Mass.)  88;  Com.  v.  The  appeal  will  not  be  dismissed  for 

Farren,  9  Allen  (Mass.)  491.  that  reason.    Flint  v.  Peck,  22  La.  Ann. 

Spedal    Justioe. — And    so    where    a  246. 

•regular  justice   is  unable   to  attest  a  In   Kennedy  v.    Spencer,    4    Port, 

record,  the  special  justice  before  whom  (Ala.)  272,  it  was  held  that  a  writ  of 

the  case  is  tried  may  so  certify,  stating  certiorari  would   issue,  although  the 

the  reason  therefor.      Com.    v,   Mc-  transcript  on  file  was  not  attested  by 

Carty,   14  Gray  (Mass.)  18;  Com.   v,  clerk. 

Fitigerald,  14  Gray  (Mass.)  14.  7.  People  v,  Bartlett,  40  Cal.  142. 

The  regular   justice  may  add  the  »    8.  Reid   v.    Houston,   49   Ind.    181; 

word  "Justice;"   thereby  the  proper  Logan  v.  Smith,  70  Ind.  597;   State  v, 

•court    win    be    presumed.     Com.    v.  Prater,  40  Kan.  15;  State  r.  Ricker,  40 

Jeffts,  14  Gray  (Mass.)  19.  Kan.    14;    Neiswender   v,   James,   41 

Change  (MTVenne. — ^Where  the  venue  is  Kan.  463 ;  Jenkins  v.  McNeese,  34  Tex. 

changed  the  clerk  of  the  original  trial  189. 

court  cannot  certify  the  record.     Con-  On  appeal  from  an  order  confirming 

way  9.  Chinn,  4  Martin,  N.  S.  (La.) 491.  a  referee's  sale  there  must  be  either  a 

LewWsTiii  —Clerks  of  district  courts  certificate  of  the  judge  that  the  record 

^re  competent   to  certify  transcripts  contains  all  that  was  offered  or  con- 

4>n   appeals  from  the    parish   courts,  sidered  on  the  motion,  or  else  a  certifi* 

Young's  Succession,  21  La.  Ann.  394.  cate  of  the  clerk  that  the  return  con- 

4.  State  V.  McFarland,  38  Kan.  664:  tains  all  the  records  and  files  in  the 

Caulk  «•   Fox,    13   Fla.    147;   Zinn  v,  case.     Hospes  v.  Northwestern  Mfg., 

Dztalynski,  14  Fla.  43;  Bristol  v.  Home  etc.,  Co.,  41  Minn.  261. 

BIdg.,  etc.,  Assoc,  44  111.  App.  330;  Fulness    Seqnired. — The    certificate 

Prink  v.  Phelps,  5  111.  580;  Bertrand  of  the  clerk  should  be  full  enough  to 

r.  Taylor,   87   111.    235;   Wagener    v.  show  that  the  appellate  court  is  put  in 

JUchards,  14  111.  App.  389:^0-/.  Bat  complete    possession    of    the    cause. 
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orders  in  the  cause  than  those  included  in  the  record.* 

Complluioo  with  Statuto. — ^Where  the  statute  prescribes  the  form  of 
the  certificate,  it  must  be  followed.*  But  a  literal  compliance  is 
not  required.'  Where  the  certificate  substantially  accords  with  the 
statutory  requirements  it  is  sufficient.* 


Steamboat  Zephyr  v.  Brown,  2  Wash,  omitting  the  words   **  in  due  form,*' 

Ter.  45.  in   stating  that  the  undertaking  was 

In  Chanoory. — It  should  appear  on  properly    filed,  is    fatally    defective, 

the  face  of  thecertificatethat  the  mat-  Winder  v.  Hendrick,  54  Cal.  275. 

ter  sent  up  includes  all  the  pleadings,  8.  Walker  v.    Hill,    iii    Ind.    223; 

all  the  proofs — whether  testimony  or  Pennsylvania  Co.  v.  Jacksonville,  etc., 

exhibits — all  the  stipulations,  an  ac-  R.  Co.,  55  Fed.  Rep.  T31. 

count  or  negation  of  all  funds,  all  the  A  certificate  attached  to  the    tran- 

decrees.  and  also  everything  filed  or  script  stating  *'that  the  foregoing  is  a 

done  byway  of   effecting  an  appeal,  true,  full,  and  complete  transcript  of  all 

Steamboat  Zephyr  v.  Brown,  2  Wash,  the  papers,  orders,  and  decrees  *  *  * 

Ter.  45.  from    the   files    and    records    of   my 

Compsteney  of  Clerk. — The  trial-court  office,*'  was  held  a  substantial  compli- 

clerk  is  competent  to  certify  that  cer-  ance  with  a  rule  requiring  the  certifi- 

tain    papers  are   true  copies   of    the  cate  to  state  that  the  transcript  is  **  a 

originals  in  his  office,  and  that  a  return  true  copy  of  the  record,  bill  of  excep- 

contains  all  the  records  and  files  in  the  tions,  assignment  of  errors,  and   all 

action.    Hospesz^.  Northwestern  Mfg.,  proceedings   in   the   case."     Pennsyl- 

etc.,  Co.,  41  Minn.  261.     But  he  is  in-  "vania  Co.  v.  Jacksonville,  etc.,  R.  Co., 

competent  to  certify  as  to  what  papers  55  Fed.  Rep.  131. 

were  or  were  not  offered.     Hospes  ;:.  Waiver  of  Objeotion. — A    motion    to 

Northwestern  Mfg.,  etc., Co.,  41  Minn,  dismiss  because  the  clerk  certifies  the 

261.  transcript  to  be  a  *'  true  and  correct" 

Complianoe  with  Appellant'!  Direetlons.  instead  of    a   *'true  and  complete** 

— Where    the    clerk's    certificate    is  copy,  as  the  statute  requires,  must  be 

"  properly  worded  and  authenticated,  taken  on  first  appearance  of  the  mov- 

showing  that  all  the  papers  in  the  case  ing  party  in  court,  or  the  objection  is 

ordered  by  the  appellant  are  embodied  waived.    Walker  v.  Hill,  11 1  Ind.  224. 

in  the  record,  and  the  papers  show  on  4.  Whittemore    v.    Watts,    7    Rob. 

their    face    that    the   record   is    full,  (La>)  10;   Cumming  v,   Archinard,   i 

complete,  and  correct,"  it  is  sufficient.  La.  Ann.   279;    Bouligny  v.  White,  5 

Boots  V,  Griffiths,  97  Ind.  241.  La.  Ann.  32;  Walker  v.  Hill,  iii  Ind. 

Agreed  Beeord—i/fjji«i/)/f.— Where  223;  Yeager  v,  Wright,  112  Ind.  230; 

by  rules  of  court  parties  are  allowed  Vail  v*  Rinehart,  105  Ind.  6;  Com.   v. 

to  make  an  agreed  record,  the  certifi-  McParland,    145   Mass.  378;   Pink   v, 

cate  of    the  clerk  should   show  that  Catanigh,  51  Cal.  420. 

it  is  a  correct  transcript   of  the  cor-  A  certificate  that  the  transcript  is  a 

responding  part  or  parts  of  the  record  "  true  and  correct  copy  *'  is  a  sufficient 

in   his   office.     Miller  v.    Peeples,   60  compliance  with  the  statutory  require- 

Miss.  45.  ment  that  it  shall  be  stated  as  "  true 

1.  Elk  County  v.  Scott,  51  Kan.  139.  and  complete."    Walker  v.   Hill,  iii 
Where  Insuffleient. — A  certificate  stat-  Ind.  223. 

ing  that  a  paper  in  the  transcript  was  Saffloient  Certificate. — If  the  language 

not  filed  or  indorsed,  and  not  stating  of  the  certificate  "  conveys  clearly  to 

that  it  was  considered  or  read  below —  the  mind  the  idea  of  a  full  and  com- 

/uld,   insufficient    to    authenticate    it.  plete  transcript  "  of  the  record  below. 

Nickell  V.  Fallen  (Ky.,  1889),  12  S.  W.  it  is  sufficient.     Barnabe  v.  Suaer,   t6 

Rep.  767.  La.   Ann.  84;  Gordon  v,  Gordon.    12 

2.  New  Orleans  Imp.,  etc..  Co.  7.  La.  671:  Whitmore  v.  Watts,  7  Rob. 
Walker,  x  La.  Ann.  180;  State  v,  Ber  (La.^  lo;  State  v,  Pitot,  21  La.  Ann. 
well,  51  Kan.  403;  Elk  County  v.  336;  Gillis  v,  Cuny,  21  La.  Ann.  462; 
Scott.  51  Kan.  139;  Winder  v.  Hen-  Waterer's  Succession,  25  La.  Ann.  210; 
drick,  54  Cal.  275;  Logan  v.  Smith,  70  Kearny  v.  Nixon,  17  La.  Ann.  318. 
Ind.  597.  A  certificate  stating  "  that  the  fore- 

A  clerk's  certif.jate  to  a  transcript  going  pages  contain  a  full,  true,  and 
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XstUr  lapropMly  IiMhiAtd. — Judicial  records  are  made  by  order  of 
the  court,  and  not  by  order  of  counsel  or  voluntary  action  of  the 
clerk.* 

l7]ia«thoriMd  Sntiios  ij  Clerk. — Entries  by  the  clerk  in  the  transcript 
of  matters  not  properly  part  of  the  original  record  below  are  un- 
authorized,'  and  his  certificate  lends  to  them  no  validity.*    Such 

correct  transcript  of  said  papers  "  !n  314;  Gill  v.  Skelton,  54  111.  158;  Hahn 

the  cause   named,  **  and   of    proceed-  v.  St.  Clair  Sav.,etc.,  Co.,  50  111.  456; 

ings  in  said  court  on  the  same" — AM,  McLaughlin  z^.  Walsh,  4  111.  185;  Petty 

sufficient.     Coper  v.  Shening,  98  Ala.  v.  Scott,  10  111.  209;  Magher  v,  Howe, 

338-  12  III.  379;  Moss  V,  Flint,  13  111.  sya; 

When  Papsrt  art  Ustignatsd  bj  Stat-  Dickhut  v.   Durreil,  11  111.  72;  Gillt/. 

nte. — Where  the  statute  designates  the  People,  42  111.  321;  Drew  v.  Beall,  62 

documents  forming  the  judgment-roll.  111.   164;  Nason   v.    Leti.  73  111.    371; 

the  clerk  need  not  certify    that    the  Reichwaldr.  Gaylord,  73  111.  503;  Force 

transcript  contains  a  copy  of  the  judg-  Mfg.  Co.  v,  Horton,  74  III.  310;  James 

ment-roH.     Where  it  embraces  the  re-  v.  Dexter,  113  III.  654;  Butt  v.  Lee,  27 

quired  statutory  papers,  they  will  be  111.  App.  419;  Liverpool,  etc.,  Ins.  Co. 

presumed  to  constitute  the  judgment-  v.   Sanders,  26  111.  App.   559;   Mcln- 

roU.     O'Shea  v.   Wilkinson.   95   Cal.  tosh    v.   Saunders,    68  111.    128;   Gil- 

454-  Christ  v.  Gilchrist,  76  III.  281;  Binkert 

1.  McNeil  V,  New  York  Home  Ins.  v.  Wabash  R.  Co.,  98  III.  205. 

Co.,  30  Mo.  App.    306;  Ober    v.    In-  Indiana. — Lewis  z^.  Godman,  129  Ind. 

dianapolis,  etc.,    R.  Co.,  13  Mo.  App.  359;  Louisville,  etc.,  R.  Co.  v,  Kane, 

84;  Christy  v.  Myers,  21  Mo.  T12;  U.  120  Ind.  140, 

S.  V,  Gamble,   10  Mo.  459;    leflferson  Missouri, ^CluTke  v,    Kane,  37  Mo. 

City  V,   Opel,   67  Mo.  394;   Blunt  v.  App.   258;  St.  Louis,  etc.,  R.   Co.   v. 

Zink,  55  Mo.  455.  Evens,  etc.,  Fire   Brick  Co..   15  Mo. 

The  clerk  can  only  therefore  certify  App.  590. 
the  record  as    it  exists,   Vanderkarr  New  Jersey. — State  v.  Acker  (N.  J. 
V.  State,  51  Ind.  91;  his  certificate  can  L.,  1890),  19  Atl.  Rep.  258. 
neither  add  to  nor  detract    from  the  TVjrox.— Fie  kiln  v.  Strickland  (Tex., 
record,  Watson  v.  Com.,  85  Va.  867.  1890),  13  S.  W.  Rep.  272. 
So  a  clerk*8  certificate   showing   his  As  minutes  of  the  clerk  reciting  rul- 
computation  of  damages  is  not  prop-  -  ings  appear  properly  in  the  bill   of 
eriy  a  part  of  the  record.  Crassly  v,  exceptions.      Sutherland     v.    Putnam 
Adams,  71  111.  550;  nor  can  errors  in  (Arizona,  1890),  24  Pac.  Rep.  320. 
the  transcript  nor  recitals  in  the  bill  of  Aathsntieatlon  by  Oertiflcate  of  Judge, 
exceptions  be  corrected  thereby,  Smith  — In  Somers  v.  Somers,  81  Cal.  608,  it 
V.   St.  Louis,  etc.,  R.  Co..  91  Mo.  61;  was  held,  overruUn^  Wsilsh  v.  Hutch- 
Baker  V.  Loring,  65  Mo.  527;  State  v,  ings,  60  Cal.  228;  Nash  v.  Harris,  57 
Daugherty,  59  Mo.   104;  State  v.  Van  Cal.  243,  and  Larkin  v.  Larkin,  76  Cal. 
Zant,  71  Mo.  541;  Gardners.  Burling-  323,  that  the  certificate  of  the  judge 
ton  R.  Co.,  68  Iowa  588.  was  not  a  sufiicient  authentication  of 

3.  Ala^ma, — -Frieder  v,  Goodman  such  papers  without  a  bill  of  excep- 

Mfg.  Co.  (Ala.,  1893),  13  So.  Rep.  423.  tions. 

Arizona.  —  Sutherland    v.    Putnam  Illegal  Changes  in  Bseord. — The  clerk 

(Arizona,  1890),  24  Pac.  Rep.  320.  in  certifying  up  the  record  on  appeal 

California. — Nash  v.  Harris,  57  Cal.  is  bound   to   exclude    therefrom   any 

242;  People  V,  Beaver,  83  Cal.  419.  changes    therein    not    legally   made. 

Illinois. — Thompson  v.  Duff,  17  111,  Kennedy  v.  Kennedy,  13  Lea(Tenn.) 

App.  304;  Jones  v.   Sprague,  3  111.  5;  24. 

Miller  v.  Jenkins,  44  111.  443:  Reeves  Transcript  ef  Justtee. — In    Bracken- 

V,  Reeves,  54  111.  332;  Mann  v.  Rus-  ridge  v.  Husted,  Wright  (Ohio)  70,  it 

sell,  II  111.  586;  Murphy  v.  People,  37  was  held  that  a  transcript  of  a  justice 

III.  447;  Gale  V,  Rector,  10  111.   App.  of  the  peace  certified  as  containing  the 

26s;  Ck>uld  V.  Howe,  127  111.  251;  Mar-  substance  of  his  proceedings  was  suffi- 

tin  V.  Foulke,  X14  III.  206;  Graham  v.  cient  to  support  an  appeal  from  the 

People,  115  111.  <66;  Magill  v.  Brown,  proceedings  before  him. 

98  IlL  935;  Boyle    v.  Levings,  28  111.  8.  Alabama. — ^Weaver  v.  Cooper,  73 
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papers,  entries,  or  recitals  will  not  be  considered  by  the  appellate 
court.* 

Ala.  318;  Finney  v.  Werborn,  72  Ala.  Thus  evidence  which  should  be  in- 

58;  Hayes  v.  Woods,  72  Ala.  92;  Ice  v,  eluded  in  a  bill  of  exceptions  will  not 

Manning,   3    Ala.    121;    Landreth  v.  be  considered  because  embodied  in  the 

Landreth,  gAla.  430:  Stodder  f/.  Grant,  record    proper    and  certified  by  the 

28  Ala.  416;  Cobb  v.  State,  19  Ala.  18;  clerk.     Jordan  v.  Quick,  11   Iowa  9; 

Kirk  V,  McAllister,  39  Ala.  343;  De-  Garber  v,  Morrison,  5  Iowa  476;  Pot- 

catur  Branch    Bank     v.  Moseley,  19  ter  v.  Wooster,  10  Iowa  334. 

Ala.  222.  Waivor. — Parties  may  waive  defects 

California. — People  v.   O'Brien,  78  in  the  transcript,  as  a  clerk's  defective 

Cal.  41;  San  Francisco,  etc.,  R.  Co.  v,  certificate,  by  stipulations  in  the  rec- 

Anderson,  77  Cal.  297;  People  v.  Ma-  ord.  Huey  v.  Police  Jury,  33  La.  Ann. 

honey,  77  Cal.  529.  1091. 

Colorado, — Dingle  z^.  Swain,  1 5  Colo.  Where    the    statute  expressly  pro- 

120.  vides  that  a  record   shall  be  allowed 

Illinois, — Rock  Island  City  v,  Riley,  and  signed  by  the  judge,  his  signature 
26  111.  App.  171;  Watts  V,  McLean,  28  cannot  be  dispensed  with  by  agree- 
Ill.  App.  537;  Chicago,  etc.,  R.  Co.  v,  ment  of  parties.  Abraham  v.  Sheehan, 
Yando,  127  111.  214;  Gould  v,  Howe,  27  Minn.  401;  Leonard  v.  Warriner,  20 
127  111.  251;  Chicago,  etc.,  R.  Co.  v.  Wis.  41. 

Harper,  128  111.  384;  Melrose  v.  Ber-  In  another  case  it  was  held  that  a 

nard,  126  111.  496.  joint  certificate  of  the  parties  properly 

Indiana,  —  Wilson   v,  Truelock,  19  authenticated  the  record.     Moore  v, 

Ind.  389;  Mull  V.  McKnight,  67  Ind.  Taylor,  i  Idaho  583. 

53S:  Hollingsworth  z^.  State,  11 1  Ind.  ralnre  to  Ktmedy  Defective  Certiiioate. 

289;  Brownv.State,iiiInd.  441;  Whet-  — Where  the  appellant  fails  to  remedy 

ton  V.  Clayton,  III  Ind.  360;  Louisville,  a  clerk's  defective  certificate   to  the 

etc.,  R.  Co.   z/.  Wright,  115  Ind.  378;  transcript  within  the  time  allowed  him 

Butler  V,  Roberts,  118  Ind.  481.  by  the  court  for  that  purpose,  the  ap- 

lowa, — Harmon  v.  Chandler,  3  Iowa  peal  will  be  dismissed.  Jackson  v, 
150;  State  V,  Jones,  11  Iowa  11;  Jor-  Van  Devender,  76  Ind.  27. 
dan  V,  Quick,  II  Iowa  9;  Garber  v.  Time  for  Objection. — Objection  on  the 
Morrison,  5  Iowa  476;  Potter  v,  Woos-  ground  that  the  clerk's  certificate  is 
ter,  10  Iowa  334;  Keller  v,  Killion,  9  insufficient  must  be  made  before  sub- 
Iowa  329;  Knight  V,  Kelley,  10  Iowa  .  mission.  Cooper  v.  Cooper,  86  Ind. 
104;  Green  v,  McFadden,  5  Iowa  549.  75. 

The  copy  of  special  levy  by  school  1.  Alabama,  —  Tennessee,   etc.,    R. 

trustees  does  not  become  part  of  the  Co.  v.  East  Alabama  R.  Co.,  81  Ala. 

record  by  certification  by  clerk.  Watts  94;  Baker  v.  Swift,  87  Ala.  530. 

V,  McLean,  28  111.  App.  537.  Arizona,  —  Sutherland    v,    Putnam 

Bill  of  Faxtioulars. — As  a  bill  of  par-  (Arizona,  1890),  24  Pac.  Rep.  320. 

ticulars  improperly  appearing  in  the  California,  —  People   v,  Beaver,   83 

record  proper  instead  of  in  a  bill  of  ex-  Cal.  419;    People  v,  O'Brien,  78  Cal. 

ceptions.     Hayes   v.  Woods,  72  Ala.  49. 

92.  Illinois, — Liverpool,  etc.,  Ins.  Co.  v. 

Memorandum  of   Counsel. — A  memo-  Sanders,  26  111.   App.   559;   Mcintosh 

randum  made  by  defendant  after  ad-  v,  Saunders,  68   111.   128:  Gilchrist  v, 

journment  of  the  court  upon  the  papers  Gilchrist,  76  111.  281;  In  r^  Johnson 'f 

of  the  cause,  which    had    been   dis-  Petition,  104  111.   50;    Binkert  v,  Wa 

missed — keld^   no   part  of  the   record  bash  R.  Co.,  98   III.   205;  Butt  v.  Lee. 

proper.     Britt  v.  Burk,  7  Ala.  588.  27  111.  App.  419;  City  Cab  Co.  v,  Tay- 

Bill  of  Exceptions.— The  clerk's  cer-  lor,  30  111.  App.  47;  Rosentiel  v.  Gray, 

tificate  as  to  all  matters  included  in  the  112  111.   282;  Chicago,  etc.,  R.  Co.  v. 

transcript  properly  in  the  bill  of  ex-  Yando,  127  III.  214;  Gould  v,  Howe, 

ceptions  lends  them  no  validity.  They  127  111.  251. 

will   not    be    considered    unless    em-  Indiana,  —  Gordwine  v.  Crane,   41 

bodied  in  a  proper  bill  of  exceptions  Ind.  335;  Blessing  v,  Blair,  45  Ind.  546; 

duly  signed,  filed,  and  certified  by  the  Kesler  v,  Myers,  41  Ind.  543;  Olds  v. 

judge.     Wilson  v,  Truelock,  19  Ind.  Beckman,  98  Ind.   162;  Hall   v,  Dur- 

389;  Mull  V,  McKnight,  67  Ind.   525;  ham,  109  Ind.   434;  Henry  County  v. 
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Annexod  Pftpen. — Papers  annexed  to  the  transcript,  but  not 
embraced  in  the  clerk's  certificate,  are  no  part  of  the  record  on 
appeal.^ 

Ctrtifleato  to  BTidaneo. — Where  the  clerk  must  certify  the  evidence, 
as  in  equity  cases,^  his  certificate  must  state  that  the  transcript 
contains  all  the  evidence  adduced  in  the  trial  court.' 

Slatter,   52   Ind.    171;    Vanderkarr  v.  nals  be  sent  up  and  the  clerk  certify 

State,  51  Ind.  91;   Mull  v,  McKnight,  that  all  the  evic^nce  is  transmitted. 

67  Ind.  525.  Bracket  v.  Belknap,  41  Iowa  592. 

North  Carolina. — Bowen  v.  Fox,  99  A  certificate  of  the  clerk  that  the 

N.  Car.  127.  record  contains  all  the  evidence  offered 

United  States, — Young   v,  Martin,  8  in  the  trial  court  is  sufficient.     Cross 

Wall.  (U.  S.)  354.  V.   Burlington,  etc.,  R.  Co.,  58  Iowa 

Whtn  Considered. — Such  entries  will  62. 
not  be  considered  unless  so  partic-  The  certificate  of  the  judge  to  the 
ularly  described  and  referred  to  in  evidence  in  equity  cases  is  not  re- 
the  bill  of  exceptions  as  to  enable  the  quired  unless  statutes  call  for  it.  Cross 
appellate  court  to  recognize  and  refer  v,  Burlington,  etc.,  R.  Co.,  58  Iowa 62. 
to  it  in  the  record  proper  with  abso-  Louisiana. — Where  the  clerk's  cer- 
lute  certainty,  Humphry  v.  Burge,  tificate  is  complete,  but  the  transcript 
I  Greene  (Iowa)  224;  or  included  by  omits  the  evidence,  the  case  will  be 
order  of  the  court,  Frieder  v,  B.  God-  remanded  to  supply  the  defect.  Louis- 
man  Mfg.  Co.  (Ala.,  1893),  13  So.  Rep.  iana  Grand  Lodge  v,  Cavanac,  39  La. 
423.  Ann.  1 109. 

1.  In  re  Cain's  Estate  (Supreme  Iowa. — Where  the  appellant  desires 
Ct.),  17  N.  Y.  Supp.  11;  Dyer  v,  Flint,  a  trial  de  novo  in  the  Supreme  Court, 
2T  111.  80.  he   must    show   affirmatively    by   the 

Bemand  of  Canie. — The  appellant  record  that  the  transcript  of  the  short- 
may  have  the  case  remanded  for  cor-  hand  reporters*  notes  was  properly 
rection  or  addition  of  the  certificate,  certified  within  six  months  after  entry 
Dwight  V,  Elmira,  etc.,  R.  Co.  (Su-  of  judgment.  Wisconsin,  etc.,  R.  Co. 
prcme  Ct.),  8  N.  Y.  Supp.  789;  Ches-  v,  Braham,  71  Iowa  484;  Wise  v,  Usry, 
ley  V.  Mississippi,  etc..  Boom  Co.,  39  72  Iowa  74;  Moody  v,  Edwards,  72 
Minn.  83.  Iowa  456;  Shear  v,  Brinkman,  72  Iowa 

Signature  of   Clerk.  —  In   Michel   v,  698;  Merrill  v,  Bowe,  69  Iowa  653. 

Meyer,  27  La.  Ann.  173,  the  appellate  8.   Sanderson's   Succession,   22   La. 

court  refused   to  dismiss   the  appeal  Ann.  83;  Gillis  v.  Cuny,   21  La.  Ann. 

because  the  clerk  failed  to  sign  the  83;  Carpenters.  Reynolds,  3  La.  Ann. 

certificate  annexed  to  the  transcript,  592;Pargoud  v.  Pace,  ii  La.  Ann.  644; 

but  of  its   own   motion    ordered   the  Dwight  z/.  Allen,  4  La.  Ann.  487;  Lucas 

clerk  to  affix  his  signature.  v.  Bell,  10  La.  Ann.  180;  Davenport  v, 

2.  Wetherell  v.  Goodrich,  22  Iowa  Ells,  22  Iowa  296;  Grant  v.  Grant,  46 
583;  Ticonic  Bank  v.  Harvey,  16  Iowa  Iowa  478. 

141;  Davenport  v.  Ells,  22  Iowa  296;  Or  that  it  contains  "all  the  evidence 

Grant  v.  Grant,  46  Iowa  478;  Cross  v.  offered."     Cross  v.  Burlington,  etc.,  R. 

Burlington,  etc.,  R.  Co.,  s8  Iowa  62:  Co.,  58  Iowa  62. 

Chambers  v,  Ingham,  25  Iowa  222.  It  is  insufficient   to  certify  that   it 

In  equity  cases  the  certificate  of  the  contains  all  the  evidence  adduced  and 

clerk  below  is  a  sufficient  authentica-  filed^  as  evidence  may  have  been  ad- 

tion  that  thfc  record  contains  all  the  duced  not  filed.     Sanderson's  Succes- 

written  testimony  introduced  on  trial,  sion,  22  La.  Ann.  83. 

Carson  v.  Chandler,  3  Wash.  Ter.  66.  Or  proceedings  now  on  file  in  clerk's 

EYidenoe  not  Certified. — Evidence  not  office.     Carpenter  v.  Reynolds,  3  La. 

certified  or  identified  by  clerk's  certifi-  Ann.  592. 

caie  will  not  be  considered  in  a  trial  Or  "all  the  testimony  on  file  and  of 

di  novo.     Bracket  v.  Belknap,  41  Iowa  record."     Lucas  v.   Bell,  10  La.  Ann. 

592.  180. 

The  written  evidence   need  not  be  A  clerk's  certificate,  required  to  in- 

^mbodied  in  the  transcript  if  the  origi-  elude  the  evidence,  that  the  transcript 

2  Encyc.  PI.  &  Pr.— 19.  289 


Fonnal  B«qiiitlt«  to  APPEALS.  Ynadn  of  CavM. 

On  Aypoal  from  Ynitioo  of  Pomo. — On  appeals  from  justices  of  the 
peace  the  transcript  must  be  signed  and  certified  by  the  justice.* 

i.  Arrangement  of  Transcript. —  (i)  In  GeneraL  —  Sub- 
jects should  be  set  forth  separately  and  distinctly.*  Documents 
and  papers  included  therein  should  be  separated  and  distinguished 
by  a  caption  or  marginal  note.*  The  papers  forming  the  tran- 
script should  be  attached  together.*  Proper  practice  requires 
that  the  transcript  should  be  carefully  and  fully  paged,*  printed,* 
numbered  by  folios,''  and  indexed.®  Where  the  requirements  of 
the  rules  as  to  arrangement  are  disregarded,  the  appeal  may  be 
dismissed,*  or  appellant  allowed  to  file  a  new  transcript  at  the  dis- 

" contains  a  true  and  complete  tran-  MitcheU  v.   State,   i  Tex.  App.  725; 

script  of  aU  the  records,  documents,  Rogers  v.  State,  43  Tex.  406;  Kellogg 

and  proceedings  had  in  the  case/*  is  v.   Mayer,   54  Cal.    583  ;   Douglas   v. 

insufficient.     New  Orleans  Imp.,  etc.,  Fulda,  54  Cal.  5S8;  Brownell  z/.  Mc- 

Co.  V.  Walker,  i  La.  Ann.  180.  Cormick,  7  Mont.  12;  Fant  v,  Tandy, 

What  not  Ineludtd. — A  certificate  of  7  Mont.  443;  Locker  v.  Miller,  59  Tex. 

evidence    in    chancery    cases    cannot  499;  Pearson  r.  Grice,  8  Fla.  214. 

properly  include  orders   or    motions  Contempt  of  Court. — In    Murray    v. 

embraced  in  the  record  proper.     Fla-  State.  35  Tex.  472,  it  was  said  that  a 

herty  v,  McCormick,  123  111.  525.    See  clerk  who  disregarded  the   rules  of 

article  Bills  of  Exceptions.  court  in  making  out  a  transcript  was 

1.    Hayden  v,  Souger,  56  Ind.  42;  guilty  of  contempt. 

State  V.  k utter,  59  Ind.  572.     See  arti-  lUoglble    Tninioript.  —  Where     the 

cle  Justices  of  the  Peace.  transcript  violates  the  rules  of  court 

Indiana. — It  is  sufficient  if  the  jus-  in  being  slovenlv  and  illegible,  the  ap- 
tlce  certifies  that  the  transcript  Is  pellate  court  will  be  warranted  in  re- 
*' complete,"  although  the  statute  re-  fusing  to  consider  the  appeal,  Brown- 
quires  a  certificate  that  it  is  "true,  ell  tr.  McCormick,  7  Mont.  12;  Fant  v. 
full,  and  complete."  Hayden  v.  Sou-  Tandv,  7  Mont.  443;  Douglas  v.  Fulda, 
ger,  56  Ind.  42.  54 Cal.  588;  or  it  may  refuse  to  allow 

An   objection  to  the  certificate    is  costs  therefor.     Foster  v,  Napier,  74 

properly  considered  on  a  motion  to  dis-  Ala.  393. 

miss.     State  V.  Kutter,  59  Ind.  572.  But  where  a  rule  of  court  is  directory 

For  the  certificate  of  a  judge  to  a  bill  as  to  arrangement  of  the  transcript, 

of  exceptions  and  its  equivalent,  see  the  record  will  not  be  stricken  out  for 

article  Bills  of  Exceptions.  non-compliance.     Farish  v.  New  Mex- 

f.  Foster  v,  Napier,  74  Ala.  393.  ico  Min.  Co.  (N.  Mex.,  1889),  21  Pac. 

8.  Foster  v,  Napier,  74  Ala.  393.  Rep.   82;  Wright  v,  Bonta,  19  Tex. 

4.  Miskel  v.   Stone,   i  Wash.  Ter.  385. 

229;  Best  V,  Young,  6  Wis.  67;  Dill  r.  Indiana, — Where   the  requirements 

White,  37  Wis.  617;  Shewey  v,  Man-  of  the  rules  of  court  as  to  the  inser- 

ning,  14  Wis.  448;  Lego  v.  Shaw,  38  tion  of    marginal   notes,  paging  and 

Wis.  401.  numbering  lines  of    transcript,   etc.. 

Where  the  papers  of  a  return  were  are  disregarded,   the  court  may  set 

not  fastened  together,  but  were  sent  aside  the  submission  of  the  cause  on 

up  loosely  in  an  envelope,  the  appeal  its  own  motion,  Mitchell  v,  American 

was  dismissed.    Best  r.  Young,  6  Wis.  Ins.   Co.,   57    Ind.    396;  Trueblood  v. 

67.  Nicholson,  52  Ind.  419;  or  upon   mo- 

6.  Goodwine  v.  Crane,  41  Ind.  335.  tion  of  the  appellee,  O'Neil  v,  Chand- 

6.  McBeth  v.  Newlin,  15  W.  N.  C.  ler,  42  Ind.  471 ;  Rhodes  v.  Piper,  42 
(Pa.)  129.  Ind.  474;  Etter  v,  Armstrong,  42  Ind. 

7.  Kellogg  V,  Mayer,  54  Cal.  583.  475;  State  t'.  Klaas.  42  Ind.  506. 

8.  Kellogg  V.  Mayer,  54  Cal.  583  ;  Where  the  negligence  is  marked,  it 
Blankenship  v,  Thurman,  68  Tex.  may  dismiss  the  appeal  on  its  own 
671.  motion  or  motion  of  appellee.     Bass 

9.  Dishough  v.  State,  4  Tex.  App.  v.  Doerman,  112  Ind.  392;  Beigh 
158;  Murray  r.   State,   35   Tex.   472;  v,   Smarr,   62   Ind.   400;    Bowmaa   v* 
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crction  of  the  court.* 

oigeetloni. — Objections  that  the  rules  of  court  have  been  disre- 
garded in  arranging  the  transcript  must  be  made  before  the  sub- 
mission of  the  cause  or  they  will  be  deemed  waived.* 

(2)  Service  and  Transmission — Serrioe  of  Copy. — Failure,  to  serve 
a  copy  of  the  transcript  on  the  appellee,  where  required,  is  not 
ground  for  dismissal  of  the  appeal.'  But  if  the  appellee  objects 
that  he  has  had  no  time  to  examine  it  and  make  up  his  argu- 
ment, the  case  will  be  continued.* 

Traiimiaiiott  to  Clork. — Unless  Statutes  direct  otherwise,  the  tran- 
script should  be  sent  or  mailed  directly  to  the  clerk  of  the  appel- 
late court.*  Delivery  to  appellant's  attorney  is  not  proper ;  •  but, 
except  in  criminal  cases,^  it  must  be  shown  on  motion  to  dismiss 
that  it  was  not  properly  forwarded  thereafter.  The  presumption 
is  that  a  transcript  on  file  was  sent  up  as  the  statute  requires.® 

(3)  Papers  on  File — Interlineations — Pftpen  found  in  the  Filei  should 
not  be  inserted  in  the  transcript  unless  they  have  been  actually 
used  in  the  case  or  the  court  has  ordered  them  to  be  made  part 
of  the  record.*  They  must  be  shown  to  have  been  filed,  or  they 
constitute  no  part  of  the  record.** 


Simpson,  68  Ind.  229;  Kiley  v.  Perrin, 
69  Ind.  387. 

1.  Martin  v,  Hudson,  79  Cal.  612. 

If  allowed  to  file  a  new  transcript, 
the  appellants  must  bear  the  expense; 
it  will  not  be  taxed  as  costs.  Martin 
V,  Hudson,  79  Cal.  612. 

8.  Thompson  v.  Deprez,  96  Ind.  67; 
Cooper  V.  Cooper,  86 Ind.  75;  Field  v. 
Burton,  71  Ind.  380;  Ridenourv.  Beek- 
man,  68  Ind.  236. 

8.  Boyd's  Estate,  25  Cal.  511. 

Service  of  a  copy  of  the  printed 
transcript  should  be  made  before  it  is 
filed.     Boyd's  Estate,  25  Cal.  511. 

4.  Boyd''s  Estate,  25  Cal.  511. 

5.  Lockwood  v.  State,  x  Tex.  App. 
750. 

6.  Dedric  v.  Hopson,  62  Iowa  562; 
Lockwood  V,  State,  i  Tex.  App.  750. 

7.  Lockwood  v.  State,  i  Tex.  App. 
750. 

8.  Dedric  v.  Hopson,  62  Iowa  562. 

Clerk's  Feet. — In  an  early  but  ill-con- 
sidered Missouri  case  it  was  held  that 
in  civil  cases  the  clerk  might  withhold 
the  transcript  until  the  fees  therefor 
were  prepaid  by  the  appellant.  Byrne 
V,  Rodney,  i  Mo.  742.  The  general 
doctrine  is  that  this  cannot  be  done 
without  express  statutory  provision. 
See  Prepayment  of  Fees ^  infra, 

0.  Castro  v.  lilies,  11  Tex.  39;  Goss 
V.  Pilgrim,  28  Tex.  263;  Duggan  v. 
Cole,  3  Tex.  .381. 


How  Shown. — It  must  be  made  to 
appear  that  papers  in  the  transcript 
were  acted  upon  below,  either  by  the 
statements  of  facts,  bills  of  exceptions, 
or  otherwise.  Goss  v.  Pilgrim,  28 
Tex.  263;  Castro  v.  lUies.  11  Tex.  39; 
Duggan  V.  Cole,  2  Tex.  301. 

10.  Wooster  v.  McGee,  i  Tex.  17; 
Riddle  r.  Bickerstaff.  50  Tex.  155; 
Mayall  v,  Burke,  10  Minn.  285. 

The  Bate  of  Tiling  must  also  be 
shown.  Hunt  v.  State,  4  Tex.  App. 
53;  Parchman  v.  State,  3  Tex.  App. 
225:  Haynie  v.  State,  3  Tex.  App. 
223;  Krebs  v.  State,  3  Tex.  App.  348; 
Thompson  v.  State,  4  Tex.  App.  44; 
Long  V,  State,  4  Tex.  App.  81;  Doyle 
V.  State,  4  Tex.  App.  253;  Hill  v. 
State,  4  Tex.  App.  559;  Richart  v. 
State,  5  Tex.  App.  359. 

Indorsement. — 'The  indorsement  of  fil- 
ing and  the  date  must  be  copied  into 
the  transcript.  Wooster  v.  McGee,  i 
Tex.  17. 

Sufficient  Filing,  —  Papers  in  the 
cause  properly  deposited  with  the  clerk 
as  part  of  the  records  of  the  case  are 
sufficiently  filed  whether  indorsed  or 
not.  Corliss  v,  Conable,  74  Iowa  59; 
State  V,  Guisenhause,  20  Iowa  227; 
State  V,  Briggs,  68  Iowa  416. 

Clerk's  Signature. — The  record  should 
contain  the  clerk's  signature  to  file 
marks  on  papers.  Krautz  v.  State,  4 
Tex.  App.  534' 
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IntorUnofttions. — Written  interlineations  unauthenticated  consti- 
tute no  part  of  a  printed  transcript,  and  will  be  disregarded  by 
the  court.^ 

j\  Duty  of  Appellant  in  Making  Transcript— (i)  In  Gen- 

eraL — -^s^  the  appellee  cannot  transcribe  the  record,*  it  is  the 
duty  of  the  appellant  to  cause  the  transcript  to  be  made  and 

filed.'     He  must  see  that  it  is  correct,*  complete,*  properly  ar- 

Filing. — Where  the  charge   of  the  tiff  is  not  entitled  to  relief.     Tyler  v. 

court  in  the  record  does  not  appear  to  Erskine,  78  Me.  91. 

have  been  properly  filed  as  required.  Cannot  R0I7  on  Olork. — As  the  appel- 

judgment  in  criminal  cases  will  be  re-  lant  may  elect  to  abandon  his  appeal, 

versed.     Thompson  v.  State,  4  Tex.  or  compromise,  he  has  no  right  to  rely 

App.  44;  Hunt  V.  State,  4  Tex.  App.  53.  on  the  clerk  of  the  Circuit  Court  to 

It  must  also  be  signed  by  the  judge  perform  this  duty  of  his  own  motion, 

when  so   required  or  it  will  not  be  McCaffery  v.  Memphis,etc.,  R.  Co.,  31 

recognized.     Lindsay  v.  State,  I  Tex.  Mo.  App.  343. 

App.  584;  West  V,  State,  2  Tex.  App.  4.  Indiana, — Bozeman  t/.  Cale  (Ind  , 

310.  1893),  35  N.  E.  Rep.  828;  Collins  v.  U. 

The  paper  should   be  embodied  in  S.  Express  Co.,  27  Ind.  11;  Fellenzer 

the  record,  not  noted  in  it.     Smith  v.  v.  Van  Valzah,  95  Ind.  128;  Mornings 

State,    I   Tex.  App.    408 ;  Haynie  v,  star    v.   Musser,    129    Ind.   470;    Mc- 

State,  3  Tex.  App.  223;  Parchman  v.  Cardie     v.    McGinley,   86    Ind.    538; 

State,  3  Tex.  App.  225.  Heizer  v,  Kelly,  73  Ind.  582;  Seager  v. 

1.  Heilbron  v.  Heinlen,  72  Cal.  376;  Aughe,  97  Ind.  285. 
Cunningham  v,  Seattle  Electric,  etc.,  Missouri, — Campbell    v.    Allen,    61 
JR.  Co.,  3  Wash.  471.  Mo.  581;  Fanning  v,  Voelker,  39  Mo. 

Lead-pencil    interlineations    in  the  120;    Caldwell  v,    Hawkins,   46    Mo. 

record  proper  will  not  suffice  to  dis-  263. 

Cinguish  the  parts  of  the  charge  to  the  North  Carolina,  — Stewart  v.  Gar- 
jury  referred  to  in  the  bill  of  exccp-  land,  i  Ired.  (N.  Car.)  470;  Waugh  v, 
lions.  Cunningham  e/.  Seattle  Electric,  Andrews,  2  Ired.  (N.  Car.)  75;  Brown 
etc.,  R.  Co.,  3  Wash.  471.  v,  Kyle,  2  Jones  (N.  Car.)  442;  Chas- 

2.  Rochester  v,  Roberts,  25   N.  H.  teen  v,  Martin,  84  N.  Car.  391. 

507.  Oregon,  —  Wilkes    v,  Cornelius,   21 

Z,  Florida, — Home  t^.  Carter,  20  Fla.  Oregon   341;   Wolf  v.  Smith,  6  Ore- 

45;  Orman  v,  Barnard,  5  Fla.  528.  gon  73. 

Indiana, — Collins  v,  U.  S.  Express  United  States, — Union  Pac.   R.  Co. 

Co.,  27  Ind.  II.  V,  Stewart,  95  U.  S.  279;   Redfield  v, 

Maine, — Tyler  v,    Erskine,  78   Me.  Parks,  130  U.  S.  625. 

91;  Rockland  Water  Co.  v,  Pillsbury,  Loss  of  Originals. — And  in  case  of  loss 

60  Me.  425;   McArthur  v,  Starrett,  43  or  destruction  of  originals,  these  must 

Me.  345;  Denison  v,  Portland  Co.,  60  be  supplied  by  copies  embracing  every 

Me.  519;  Valentine  v,  Norton,  30  Me.  paper  necessary  to  show  that  the  ap- 

194:  Starbird   v.  Eaton,  42   Me.   569;  pellate  tribunal  had  jurisdiction,  Wolf 

Paul  V,  Hussey,  35  Me.  97;  Kirby  v,  v.  Smith,  6  Oregon  93;  Wilkes  v,  Cor- 

Wood,  i6  Me.  8i;  Jewett  V.  Hodgdon,  nelius,  2i  Oregon  341;  and   that  the 

2  Me.  335.  copies   for  the   use   of  the  appellate 

Missouri, — McCaffery  v,  Memphis,  court  are  accurate  copies  of  the  origi- 

■etc,  R.  Co.,  31  Mo.  App.  343;  Barnes  nal   transcript,  Vassault  v,  Edwards, 

•V,  Winn,  31  Mo.  App.  483;   Dean  v,  43  Cal.  458;  Rousset  v,  Boyle,  45  Cal. 

Jones,  27  Mo.  App.  468.  64;  Franklin  v,  Goodman,  31  Cal.  458. 

New  Hampshire, — Rochester  v,  Rob-  6.  Spaulding  v,  Crawford,  27  Tex. 

«rts,  25  N.  H.  507.  155;    Erhard    v,  Callaghan.   33   Tex. 

TVjr/ij.— Gardner   v,    Broussard,  39  171;    Ellis  v,  McKinley,  33  Tex.  675; 

Tex.  372.  Kirk  v.  Murphy.  16  Tex.  654;  Collins 

A  party  desiring  to  reverse  a  judg-  v,  U.  S.  Express  Co.,  27  Ind.  ii;   Fel- 

ment   for  error    should    require    the  lenzer  v.   Van  Valzah,   95   Ind.    128; 

clerk  to  complete  and  attest  his  rec-  Clarke   v,  Gormley,  16   La.  Ann.  40; 

ord  ;   until    this    is    done   the   plain-  Chew's  Succession,  18  La.  Ann.  229. 
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ranged  as  the  rules  of  court  require,*  and  properly  authenticated.* 
Where  guilty  of  laches  in  its  examination,  he  cannot  plead  sur- 
prise or  inadvertence  as  an  excuse  in  the  appellate  court.' 

(2)  Unnecessary  Papers, — Unless  statutes  provide  otherwise,  the 
appellant  must  cause  to  be  returned  a  full,  extended  transcript  of 
all  the  record  proceedings  in  the  trial  court  of  the  cause  ap- 
pealed.* Where  the  statutes  permit  abbreviation  of  the  tran- 
script,* or  allow  appellant  to  direct  what  shall  be  included 
therein,*  it  is  his  duty  to  see  that  all  matters  not  material  to 
the  questions  raised  are  omitted.''     Where  unnecessary  records 

1.  Kimball  v,  Semple,  31  Cal.  657;  in  court.  111.  Rev.  Stat.  (1869),  §  50; 
Thompson  v.  Lynch,  43  Cal.  482;  Stevison  v.  Earnest,  80  111.  517;  Witte- 
Bale  V.  Ryan,  40  Tex.  399.  man  v,  Ludden,  etc.,  Southern  Music 

2.  Kimball  v.  Semple,  31  Cal.  657.  House,  88  Ga.  223. 

8.  State  V,  Terre  Haute,  etc.,  R.  7.  Galley  v.  Galley,  13  Neb.  200;  Hil- 
Co.,  64  Ind.  297.  ton  v.  Bachman,  24  Neb.  492;  Wink- 
Where  the  transcript  substantially  ler  v.  Roeder,  23  Neb.  709:  Solomon 
varies  from  the  requirements  of  the  v,  Reese,  34  Cal.  28;  Boyd's  Estate,  25 
rules,  the  appeal  will  be  dismissed.  Cal.  511;  Knowles  z/.  Inches,  12  Cal. 
Douglas  V,  Fulda,  54  Cal.  588.  212;  Marriner  v.  Smith,  27  Cal.  649; 

4.  Tyler  v,  Erskine,  78  Me.  91;  Conroy  v.  Duane,  45  Cal.  597;  Sud- 
Lewiston  Steam  Mill  Co.  v,  Merrill,  dreth  z/.  McCombs,  67  N.  Car.  353; 
78  Me.  107;  Atkinson  v.  People's  Nat.  Jones  v,  Parker,  99  N.  Car.  18;  Cheek 
Bank,  85  Me.  371;  Westbrook  v,  v,  Watson,  90  N.  Car.  302;  Bryan  v, 
Schmaus,  51  Kan.  214;  Whitney  v.  Moring,  99  N.  Car.  16;  State  v.  Butts, 
Harris,  21  Kan.  96;  Eckert  v.  McBee,  91  N.  Car.  524;  Kingsland  v.  New 
25  Kan.  706;  State  v.  Ricker,  40  Kan.  York  (Supreme  Ct.),  15  N.  Y.  Supp. 
14;  Neiswender  z'.  James,  41  Kan.  463.  420;  Allen  v.  Gavin,  130  Ind.  190. 

5.  Solomon  v.  Reese,  34  Cal.  28.  ''Only  so  much  should  be  sent  up 

6.  Reid  z/.  Houston,  49  Ind.  181.  as  will  show  that   there  was  a  case 
In  MlMoori.    Rev.    Stat.    (1889),     §     duly  constituted  in  court,  and  the  ver- 

2253,    providing    for   the   hearing    of  diet,  judgment,  and  such  portions  of 

cases  in  the  Supreme  Court  on  a  cer-  the    proceedings,   evidence,    and    in- 

tified  copy  of  the  judgment  and  order  structions  of  the  judge  as  will  enable 

of  appeal,  and  an  abstract  of  the  record  the  court  to  pass  on  the  exceptions." 

in  lieu  of  a  full  transcript,  applies  to  a  Suddretb  v,    McCombs,    67    N.    Car. 

case  taken  to  the  Supreme  Court  by  353. 

a  writ  of  error,  although  in  such  case  What  Included. — But  the   appellant 

there  is  no  order  granting  an  appeal,  must  include  every  paper  and  entry 

Ring  V,  Missouri  Pac.  R.  Co.,  112  Mo.  essential  to  the  complete  comprehen- 

220.  sion  and  proper  determination  of  the 

XinnMotft. — In  Minnesota  the  appel-  case.  Allen  v.  Gavin,  130  Ind.  190; 
lant  must  print  so  much  of  the  return  Hilton  v,  Bachnian,  24  Neb.  490;  Ray- 
as  will  clearly  and  fully  present  the  mond  y,  Thexton,  7  Mont.  299. 
question  arising  on  review.  No  mod-  What  should  be  Omitted. — The  orig- 
ification  can  be  made  without  first  mak-  inal  pleadings  and  summons  should 
ing  a  proper  application  to  the  court,  be  omitted  where  no  question  arises 
and  obtaining  its  permission.  Gard-  on  them.  Marriner  z/.  Smith,  27  CaL 
ner  v.  Leek,  52  Minn.  522.  649. 

Clerk. — The  appellant  must  accord-  The  substance  of  conveyances,  rec- 

ingly  asce  tain  from  the  clerk  whether  ords,  and  other   evidence   should  be 

he  desires  a  perfect  transcript  of  all  stated    instead   of    a   verbatim    tran- 

the  proceedings,  or  merely  a  transcript  script   where  a  complete  copy  is  not 

of  the  record  entry  of  the  judgment  essential  to  the  errors  assigned.   Con* 

and  appeal.     Messick  v,  Fairburn,  52  roy  v,  Duane,  45  Cal.  597. 

Mo.  App.  69.  Journal  Entries. —Journal  entries  and 

Statutes  in  some  states  prohibit  the  summons  and  return  should  be  omitted 

clerk  from  transcribing  the  whole  rec-  when  no  question  arises.     Winkler  Vm 

ord  unless   so  directed  by  appellant  Roeder,  23  Neb.  709. 
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are  included,  costs  therefor  will  not  be  taxed  in  the  appellant's 
favor  if  successful.^ 

Dirootioni. — The  appellant's  directions  to  the  clerk  should  be  in 
writing.*  Where  no  directions  are  given,  the  clerk  must  make 
out  a  complete  transcript  of  the  entire  record.' 

(3)  Record  must  SJww  Error.  (See  Presumptions^  infra.)— T\\\i 
appellant  must  present  a  record  showing  error  so  clearly  as  to 
overthrow  every  presumption  of  regularity.*  He  must  exclude 
every  presumption  in  favor  of  the  judgment,  arising  from  omis- 
sions in  the  record,  by  including  all  the  trial-^rourt  proceedings 
a£fecting  the  error  alleged.*  No  presumption  or  inference  in 
favor  of  the  appellant  will  be  made.* 

(4)  Effect  of  Omissions. — It  follows,  accordingly,  that  where  the 
transcript  on  appeal  fails  to  show  affirmatively  that  it  contains  a 

1.  Streitz  v,  Hartman,  35  Neb.  406:  it  is  the  duty  of  the  clerk  to  send  up 

Allred  v.  Kennedy,  74  Ala.  326;  Ro-  the  transcript  without  direction  from 

sette  V.  Wynn,  73  Ala.  146;  Liscomb  v.  appellant.      State    v.    Armstrong,   46 

McCIellan,  72  Ala,  151;  Lake  v.  Secur-  Mo.  588;  State  v.  Dailey,  45  Mo.  153. 

ity  Loan  Assoc.,  72  Ala.  207;  America  4.  Spangler    v,   San    Francisco,   84 

L.    Assoc.    V,   Neville,   72    Ala.    517;  Cal.  12;   Kimball  v,  Semple,  31  Cal. 

Long  worth   v.  Higham,  89  Ind.  352;  662;  Indiana,  etc..  R.  Co.  v.  Keeney, 

Kingsland  V.  New  York  (Supreme  Ct.),  93   Ind.  100;   McGeagh   v.  Nordberg, 

15  N.  Y.  Supp.  420;  Blackweirs  Dur-  53    Minn.    235;    Mutual    Bldg.,   etc., 

ham  Tobacco  Co.  v,  McElwee,  96  N.  Assoc,  v,  Tascott,  143  111.  305. 

Car.  71;   Coleman  v.  Gilmore,  49  Cal.  6.  Miles   v,  Jennings,  6  Mo.   App. 

380.  589;  Bain  v,  Goss,  123  Ind.  511;  Miller 

Motion  to  Expunge. — In  Barr  v.  Col-  v,  Whittaker,  33  111.  385. 

lier,  54  Ala.  39,  it  was  held  that  an  ap-  6.  Evansville,  etc.,  R.  Co.  v,  Lav- 

pellant  who  moves  to  expunge  parts  of  ender  (Ind.  App.,  1893),  34  N.  £.  Rep. 

the  transcript  as  improperly  included,  109;  Jones  v.  Quayle  (Idaho,  1893),  32 

and  disallow  costs  therefor,  must  show  Pac.  Rep.  1134. 

that  he  gave  proper  directions  as  to  The  transcript  should  contain  every 

its  making  up,  since  transcripts   are  statement,    paper,   and   document  on 

usually  made  up  under  supervision  of  which  the  opinion  of  the  court  is  to 

appellant's  counsel.  be  pronounced.      State  v.    Dilley,  64 

8.  Reid  v.  Houston,  49  Ind.  181.  Md.  314;  Riesthal  v.  Walton,  66  Md. 

S.  Reid   V.   Houston,   49    Ind.    181;  470. 

Watt  V.  Alvord,  27  Ind.  495.  OmiHioni. — It  is  not  proper  practice 

But  where  no  statute  authorizes  the  to  omit  papers  from  the  record  under 

appellant  to  direct  what  shall  be  in-  an    agreement    of    counsel    that    the 

eluded  in  the  record,  a  certificate  of  originals  are  to  be  supplied  on  appeal, 

the  clerk  that  it  is  a  transcript  of  so  State  v,  Dilley,  64  Md.  314. 

much  of   the  proceedings  as  the  de-  Unintelligible  lieeord.  —  An  unintel- 

fendant's  attorney    directed    him    to  ligible  record  will  not  be  considered, 

give  is  insufficient.     Vanliew  v.  State,  The    judgment    will     be     presumed 

10  Ind.  384.  sustained  /by  the  proceedings  below. 

The  appellate  court  will  not  in  any  Sanford  v.  Weeks,  50  Kan.  336. 
case  act  upon  less  than  is  necessary  to  Effect  of  Deeiiion  on  Incomplete  Bee- 
enable  it  to  determine  whether  there  ord. — Where  a  cause  is  submitted  for 
was  available  error.     Watt  v.  Alvord,  decision  upon  a  defective  record,  the 
37  Ind.  495.     See  Presumptions,  infra,  decision    will    be    as    operative    and 

Complianco  with  Diroetiont. — It  is  the  binding  against  all  the  parties  thereto 

duty  of   the  appellant  to  see  that  the  as  if  rendered  upon  a  perfect  record, 

clerk  prepares  a  record  in  conformity  Gregory  v.  Slaughter,  19  Ind.  342. 

with  his  written  instructions.    Allen  For  further  elucidation  of  this  sub- 

V.  Gavin,  130  ina.  190.  ject    see    Presumptions    on    Appeal; 

In  Criminal  Caaes. — In  criminal  cases  Errors^  infra. 
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complete  copy  of  all  the  proceedings  on  the  trial  affecting  the 
error  alleged,  the  court  will  not  review  the  point,* 

1.  Alabama, — Kansas  City,  etc.,  R«  ing    is   brought   up    but    the    judg- 

Co.  V.  Webb,  97  Ala.  157;  Powell  v.  ment-roll,    the    question    whether    a 

State,  89  Ala.  172.  referee  exceeded  his  authority  in  dis- 

California, — In  re  Westerfield*s  Es-  missing    an    action    without    making 

tate,  96  Cal.  113;  People  v,  Lenon,  77  findings  of  fact  cannot  be  considered. 

Gal.  308;  Hunter  v.   Bryant,  98  Cal.  Reever  v.  White,  8  Utah  188. 

247;  Dorland  v.  Bernal  (Cal.,  1889),  21  Evidence, — In  the  absence  of  a  bill 

Pac.  Rep.  435.  of  exceptions  containing  the  evidence, 

Georgia, — Wright  v.  State,  81   Ga.  the    appellate    court    cannot     review 

745;  Davis  V,  Rome,  89  Ga.  724.  questions  of  fact  or  any  question  of 

Indiana, — Service   v,   Gambrel,   no  law  based  on  facts  properly  embodied 

Ind.  349;  Evansville,  etc.,  R.  Cc.  v,  therein.      State    v.    Pierce,    51    Kan. 

Lavender  (Ind.  App.,  1893),  34  N.  E.  246;  Richardson  v.  State,  28  Fla.  349; 

Rep.  in;  McCardle  v,  McGinley,  86  Cato  v.  State,  9  Fla.  163;  Broward  v, 

Ind.  538;  Fellenzer  v.  Van  Valzah,  95  State,  9  Fla.  422;  Potsdamer  v.  State, 

Ind.  128;  Allen  v,  Gavin,  130  Ind.  T90.  17  Fla.  895;   Carter  v.  State,  20  Fla. 

Kansas, — State  v.  Pierce,   51    Kan.  754;  Smith  v.  State,  20  Fla.  839. 

246.  Municipal  Ordinance. — So  where   a 

Minnesota. — Dow  v.  Northern  Land,  municipal  ordinance  under  which  a 

etc.,  Co.,  51  Minn.  326;  Anderson  v,  defendant    is    prosecuted    is  omitted 

Kittell,  37  Minn.  125.  from  the   record,  and  its   provisions 

Missouri,  —  Churchman    v,    Kansas  are  not  stated  therein,  the  court  will 

City,  49  Mo.  App.  366.  not  review  the  conviction  on  certior- 

Texas,  —  Johnson    v.    State    (Tex.  ari.     Davis  v.  Rome,  89  Ga.  724. 

Grim.  App.,  1892),  20  S.  W.  Rep.  368;  Ruling  on  Demurrer. — So  where  the 

Swift  V,  State,  8  Tex.  App.  614;  Tay-  record  fails  to  show  any  ruling  on  de 

lor  V,  State,  14  Tex.  App.  340;  Cooper  murrers,  their   sufficiency  cannot  be 

V.  State,  22  Tex.  App.  419.  considered.     Kansas  City,  etc.,  R.  Co. 

UlaA,—ReeycT    v.   White,   8    Utah  v.  Webb,  97  Ala.  157;  Powell  v,  Sute, 

188.  S9  Ala.  172. 

IVashington,  —  Moore  v,  Perrott,   2  Excessive    Verdict, — So  where  the 

Wash.  I.  abstracts  on  appeal  contain  no  evi- 

United   States,  —  New    York,    etc.,  dence  as  to  the  extent  of  the  damages, 

Min.  Co.  V,  Frazer,  130  U.  S.  611.  the  appellate  court  cannot  review  the 

Initaneef   of   Omission  —  Application  excessiveness  of  the  verdict.    Church- 

for  Continuance, — Where  neither  the  man  v,  Kansas  City,  49  Mo.  App.  366. 

record  nor  the  bill  of  exceptions  con-  Documents  on  Trial. —  So  where   it 

tains  the  substance  of  an  application  does  not  appear  from  the  record  on 

for   a     continuance,    the    denial    of  appeal  that  a  document    oflfered  on 

which  is  raised  for  error,  the  ruling  the  trial  and  ruled  admissible  by  the 

cannot    be     reviewed.      Johnson    v,  court  was  read  to  the  jury  in  evidence. 

State  (Tex.   Crim.  App.,  1892),  20  S.  error  is  not  shown  by  the  record,  even 

W.  Rep.  368;  Swift  V,  State,  8  Tex.  if  it  would  not  have  been  admissible 

App.  614;   Taylor  v.  State,  14  Tex.  to  read  it  to  the  jury.     In  re  Wester- 

App.  340;   Cooper  v.  State,  22  Tex.  field's  Estate,  96  Cal.  113. 

App.  419.  Objections. — Where  the  record  on  ap- 

Complaint, — The  complaint  forms  a  peal  does  notaffirmatively  show  that  an 

necessary    part  of    the  record    of    a  objection  was  taken  in  time,  it  will  not 

cause,  and  where  the  record  contains  be  considered.     Wright  v.   State,  81 

ample  evidence  that  a  complaint  was  Ga.  745. 

filed  in  the  case,  but  it  is  omitted  in  the  Judgment,  —  An    attempted    appeal 

transcript  filed  by  appellant,  the  rec-  from    a    judgment   of   conviction    is 

ord  fails  to  present  any  question  for  ineffectual    and    will    be     dismissed 

the  decision   of  the  appellate  court,  when  the  judgment  is  not  embodied 

Evansville,  etc.,  R.  Co.  v.  Lavender  in  the  record.      People  v.  Lenon,  77 

(Ind.  App.,  2893),  34  N.  E.  Rep.  iii;  Cal.  308. 

McCardle  v,  McGinley,  86  Ind.   538;  An    entry    in    the  minutes  of  the 

Fellenzer  v.  Van  Valzah,  95  Ind.  128.  court  that  the  motion  of  the  defend- 

Naked  Judgment-roll. — Where  noth-  ant  for  a  new  trial  was  overruled  and 
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k.  Impeachment  of  Record— xht  Boocnrd  importi  vtrity. — A  prop- 
erly authenticated  transcript  of  the  proceedings  in  the  trial  court 
imports  absolute  verity,  and  cannot  be  contradicted  by  affidavits 
nor  in  any  other  manner.^     As  all  appeals  are  based  on  trial  court 

that  hewassentencedto  imprisonment,  Colorado. — Hall  v,  Rockwell,  8  Colo. 

is  not  the  judgment  from  which  the  X03. 

appeal  was  taken.     People  v.  Lenon,  Illinois. — Smith  v.   Trimble,  27   III. 

77  Cal.  308.  152;  Hughes  v.  People,  116  111.  330. 

Special  Finding. — ^Wherc  a   special  Indiana. — McAllister    v.    State,    81 

finding    is    neither    signed    by    the  Ind.  256;  Heaton  v.  Peterson,  6  Ind. 

judge,  nor  made  part  of  the  record  by  App.    i;  Justice  v.  Justice,    115  Ind. 

a  bill  of  exceptions  or  an  order  of  the  201;  Fleetwood  v.  Brown,  109  Ind.  571; 

court,  no  question  thereon  is  presented  Cline  z^.  Lindsey,  no  Ind.  337;  Boze- 

on  appeal.     Service  v,  Gambrel,   no  man  v.  Cale  (Ind.,  1893),  35  N.E.  Rep* 

Ind.  349.  828;  Walls  v.  Anderson,  etc.,R.  Co.,  60 

Motion  for  New  Trial. — An  appeal  Ind.  56;  Meredith  v.  Lackey,  14  Ind. 

from  an  order  refusing  a  new  trial  will  529;   Beavers   v.   State,    58   Ind.    530; 

not  be  considered,  when   the  record  Thames  L.  &  T.  Co.  v.   Beville,   100 

fails  to  show  the  grounds  on  which  Ind.  309. 

the  motion  was  made  or  that  such  a  Iowa. — Thorpe  v.  Smith, 86  Iowa  410. 

motion  was  made  at  all.     People    v.  Louisiana. — Bartoli  v,    Huguenard, 

Lenon,  77  Cal.  308.  39  La.  Ann.  411. 

Verdict  or  Judgment. — Where  the  re-  Maryland. — Dorbert  v.  State,  68  Md. 

turn  on  appeal  does  not  show  the  ver-  209. 

diet  or  judgment  below — held^  that  the  Massachusetts. — South  Danvers  Nat. 

appellant  could  not  be  heard.    Ander-  Bank  v.  Jackman  (Mass.,  1888),  14  N. 

son  V.  Kittell,  37  Minn.  125;  Launtz  v.  E.  Rep.  517. 

Heller,  41  111.  App.  530,  Missouri. — State  v.  Blunt,   no  Mo. 

Process  and  Pleading. —  Where  the  322;  Hyatt  v.  Wolfe,  22  Mo.  App.  191; 
transcript  does  not  show  any  process  Wells  v.  Lea,  20  Mo.  App.  352;  Allen 
or  pleading,  the  case  will  be  remanded  v.  Claybrook,  58  Mo.  124;  State  z^.  St. 
to  perfect  the  record.  Daniel  v.  Louis  Ct.  App.,  88  Mo.  135;  Hospes 
Rogers,  95  N.  Car.  134;  Rowland  v.  v.  Almstedt,  83  Mo.  473;  Bradley  Hub- 
Mitchell,  90  N.  Car.  649;  Weil  v.  bard  Mfg.  Co.  v.  Bean,  20  Mo.  App. 
Everitt,  83  N.  Car.  685.  in. 

Statute  of  Limitations. — Where  the  Nebraska. — Haggerty  v.  Walker,  21 

defendant's  appeal  on   a    judgment*  Neb.  596;  Worley  v.  Shong,  35  Neb. 

roll  contains  neither  answer  nor  de-  311;  State  v.  Hopewell,  35  Neb.  822; 

murrer,  the  plea  of  the  statute  of  lim-  Sullivan  v.  Benedict,  36  Neb.  409. 

itations   is   unavailable.      Hunter    v.  •  New  York. — Goldenson  v.  Lawrence 

Bryant,  98  Cal.  247.                              '  (City  Ct.).  20  N.  Y.  Supp.  616. 

Copy  of  Judgment-roll. — ^Where   the  Ohio. — Heddleson  v.  Hendericks,  49 

transcript  does  not  contain  a  copy  of  Ohio  St.  297. 

the  judgment-roll,  an  appeal  from  a  Pennsylvania. — Bughman   v.    Byer» 

judgment  and  an  order  discharging  a  (Pa.,  1888),  12  Atl.  Rep.  357. 

rule  requiring  plaintiff  to  show  cause,  South  Dakota. — Wright  v.  Sherman 

etc.,  will  be  dismissed.      Dorland    v,  (S.  Dak..  1892),  53  N.  W.  Rep.  425. 

Bernal  (Cal.,  1889),  21  Pac.  Rep.  435.  Allegationi  of  Enor.— It  follows  that 

Admission    in    Appellants    Brief. —  where    error    is    alleged   it   must   be 

Where  the  record  fails  to  show  what  shown  by  the  record  itself,  and  cannot 

if  any  ruling  was  made  on  a  motion,  beprovedby  any  matter  extrinsic  to  the 

the  admission  in  appellant's  brief  that  transcript.     Hudson  v.  Densmore,  68 

the  motion  was  granted  and  excepted  Ind.  391;  McCormack  v.  Earhart,   72 

to  will  be  taken  as  true.     Moore    v.  Ind.  24. 

Perrott,  2  Wash.  i.  Assigned  Errpri.  —  Assignments    of 

1.  Alabama. — Decatur,  etc.,  R.Co.v.  matters  as  error  not  embraced  in  the 

Crass,  97  Ala.  519.  record  will  not  be  considered  on  ap- 

California, — People    v.    Woods,    43  peal.     Moore  t'. Com.  (Ky.,  1890),  14  S. 

Cal.  176;  Rogers  v.  Tennant,  45  Cal.  W.  Rep.  278;  Carron  z^.  Wood,  10  Mont. 

184;  Harnish  v,  Bramer,  71  Cal.  155.  500. 
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records,*  the  parties  in  appeal  are  conclusively  bound  thereby.* 
The  appellate  court  cannot,  therefore,  look  beyond  the  record  for 
grounds  upon  which  to  determine  the  case.* 

Writ  of  Error. — Statements    in    the  Texas, — ^Arcia    ».    State »    a8     Tex. 

writ  of  error  are  no  part  of  the  judg-  App.  198. 

ment  and  cannot  be  considered.   Prior  Washington, — State   v,    Weydeman, 

V.  Wilbur,  63  Vt.  407.  3  Wash.  399. 

Agreod  Btatomonts  of  Faots. — ^Where  a  United  States. — Fitzgerald    v,    £v- 

case  is  tried  below  on  an  agreed  state-  ans,  49  Fed.  Rep.  426. 

ment  of  facts,  evidence  extrinsic  to  the  2.  Iowa, — Bell  v.Pierson,Morr.(Iowa) 

evidence  cannot  be  resorted  to  on  ap-  21;    Powell    v.   Spaulding,   3   Greene 

peal  to  contradict  a  fact  stated  therein.  (Iowa)  417;  Stiles  v,  Botkin,  30  Iowa 

Harvey  v,  Briggs,  68  Miss.  60.  60;  Maxwell  v.  La  Brune,  68  Iowa  689; 

Certifioato  of  Judge. — A  certificate  of  Gardner  v,  Burlington,  etc.,  R.  Co.,  68 

a  judge  as  to  what  occurred  is  conclu-  Iowa  588;  Dickerman  v.  Lubiens.  70 

sive  on  appeal  from  resettlement  of  an  Iowa  345;  State  v,  O'Day,  69  Iowa  368; 

order.     Goldenson  v,  Lawrence  (City  Crenshaw  v,  Taylor,  70  Iowa  386. 

Ct.),  20  N.  Y.  Supp.  616.  Maryland, — M'Mechen  v,  Baltimore, 

Boeitals  in  Orders.— Recitals  in  the  2  Har.  &  J.  (Md.)  41;  Allegre  v,  Mary- 
order  appealed  from  are  conclusive  on  land  Ins.  Co.,  6  Har.  &J.  (Md.)4i5; 
appeal  in  that  they  were  made  with  Downes  v,  Friel,  57  Md.  532;  Kunkel 
consent  of  parties.  Goldenson  v.  Law-  v,  Spooner,  9  Md.  462;  Washington, 
rence  (City  Ct.),  20  N.  Y.  Supp.  616.  etc..  Turnpike  Co.  v.  State,  19  Md.  239. 

Statomtnt  of  Trial  Judge. — Where  the  Massachusetts, — Robinson  v,  Robin- 
trial  judge  allows  the  statement  to  be  son,  129  Mass.  539. 
embodied  in  the  record  that  more  time  Montana, — Conner    v.     McPhee,    i 
was   necessary  to  prepare  the    tran-  Mont.  73;    Morse    v.  Swan,   2   Mont, 
script,   the  appellate    court    will    not  307. 

consider   the   ex  parte  certificates  or  North  Carolina, — Reed  v.  Moore,  3 

affidavits  of  appellee  asserting  the  fal-  Ired.  (N.  Car.)  310;  State  v,  Gallimore, 

sity    of    the    statement.      Bartoli    v,  J  Ired.  (N.  Car.)  147;  State  v,  Collins, 

Huguenard,  39  La.  Ann.  411.  8  Ired.  (N.  Car.)  407;  Wiggins  v,  Mc- 

Papers  Erroneontly  Copied  in  Keoord. —  Coy,  87  N.  Car.  499. 

Although  it  appears  that  a  paper  was  Nebraska, — Hoagland  v.  Van  Etter, 

wrongly  copied  into  the  record  it  must  23  Neb.  462. 

be  deemed  correct.     It  cannot  be  as-  8.   California, — Goyhinech  v.  Goyhi- 

sumed  that  the  clerk  blundered.     Al-  nech,  80  Cal.  410;  In  r^Siering,  9oCal. 

len  V,  Claybrook,  58  Mo.  124;  Stegman  207. 

v.Berryhill,  72  Mo.  307.  Colorado, — Hill  v,  Corcoran,  15  Colo. 

1.  Alabama. — Swift    v,    Stebbins,    4  270. 

Stew.  &  P.  (Ala. )  447;  Powers  V.  David,  Illinois, — Magloughlin  v.  Clark,  35 

6  Ala.  9;  Kennedy  v,  Rochon,  26  Ala.  111.  App.  251. 

384.  Indiana, — Heaton  v, Peterson,  6  Ind. 

Coloreuio, — Reeves  v.  People,  2  Colo.  App.  i. 

196.  Iowa, — Thorpe   v.    Smith,    86   Iowa 

Indiana, — Vanderkarr  v.   State,    51  410;  Blanchard  v,  Devoe,  79  Iowa  521. 

Ind.  91;  Henry  County  v,  Slatter,  52  Nebraska. — Sullivan  v.  Benedict,  36 

Ind.  171;  Heizer  v,  Kelly,  73  Ind.  582;  Neb.  409. 

Mull  z/.  McKnight,  67  Ind.  525;  Combs  New    York, — Donohue    v.   Whitney 

V.  State,  75  Ind.  215;  Mitchell  v.  Stein-  (Supreme  Ct.),  X5  N.  Y.  Supp.  622. 

son,  80  Ind.  324;  Keesling  v.  Ryan,  84  North  Carolina. — State  v.  Chastain, 

Ind.  89;  Seager  v,  Aughe,  97  Ind.  285.  104  N.  Car.  900;   Baker  v,  Garris  (N. 

Missouri, — Handlan    v.    McManus,  Car.,  1891),  13  S.  E.  Rep.  2. 

100  Mo.  124.  Oregon, — Grafton   v.    Sellwood,    24 

Ohio. — Stoffregen   v,   Biederman,   6  Oregon  ii8. 

Ohio  Cir.  Ct.  Rep.  55.  Texas. — Cunningham  v.    State,    74 

South   Carolina. — Sherard   v.    Rich-  Tex.  511. 

mond,  etc.,  R.  Co.,  35  S.  Car.  467.  United  States, — Red  River  Cattle  Co. 

South  Dakota. — Mouser  v.   Palmer,  v,  Needham,  137  U.  S.  632;  U.  S.  v. 

s  S.  Dak.  466.  Wingate,  44  Fed.  Rep.  129. 
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Svidonoo  Dehors  the  Booord. — New  or   extrinsic   evidence   will   not 

generally  be  received  on  appeal  to  add  to  or  detract  from  the 
transcript,  either  at  law  or  in  equity.^  Additions  or  omissions 
therein  cannot  be  expunged  or  supplied  by  an  affidavit  of  a  party, 
or  his  counsel,*  or  by  statements  in  the  brief  or  argument.' 

Contonti  of  BiU  of  Bxoeptloni. — The  A    respondent  cannot    show    that 

court  will  not  look  outside  the  record  judgment   was   entered  at  later  date 

to  determine  whether  the  contents  of  than  the  record   states.     Harnish   v. 

a  bill  of  exceptions  are  accurate  or  not.  Bramer,  71  Cal.  155. 

Hill  V,  Corcoran,  15  Colo.  270.  2.  California. — People    v.    Ah   Lee 

Oronnds  <Kf  DaoisioiL — It  cannot  look  Doon,  17  Cal.  171. 

beyond  the  record  to  determine  upon  Iowa, — Holmes  v,    Budd,    xi   Iowa 

what    grounds   rulings   on   pleadings  186:    Bartle  v.  Des  Moines,  37   Iowa 

rest.     Baker  V.  Garris  (N.  Car.,  1891),  635;   Pearson    v,    Maxfield,  47    Iowa 

13  S.  E.  Rep.  2.  136;   Dedric  v,  Hopson,  62  Iowa  562; 

1.  Florida, — Williams    v,    Hutchin-  Conner  v.  Long,  63  Iowa  297;  Hardin 

son,  26  Fla.  513.  v,  Iowa,   etc.,  Constr.  Co.,   78   Iowa 

Illinois, — Lane  v.   Doe,  4    III.   238;  726;  Musgrave  v.  Brady,  Morr.( Iowa) 

Lambert  v,  Borden,   10  111.  App.  648;  456;   Stiles  v,  Botkin,  30  Iowa  60. 

Newlin  v,  Snyder.  78  111.   528;    Pitts-  Michigan, — Wardle    v,    Cummings, 

burgh,  etc.,  R.  Co.  v.  Shannon,  11  111.  86  Mich.  403. 

App.   222;   Schirmer  v.  People,  33  111.  Minnfsola.-^StSLtc  v,  Adamson,    43 

275;  Baker  v.  Singer,  35  111.  App.  271.  Minn.  196. 

Indiana, — Justice    v.    Justice,     115  Nebraska, — ^South    Omaha    Lumber 

Ind.  201;   Louisville,  etc.,  R.   Co.  v,  Co.  v.   Central   Invest.   Co.,  32  Neb. 

Boland,    70   Ind.    595;    Wishmier  v,  529;  Burke  v.  Pepper,  29  Neb.  320. 

State,    no  Ind.  523;    Du    Souchet  t'.  New  York, — Gibbons  v.  Van  Alstyne 

Dutcher,     113    Ind.     249;     Evans   v,  (Supreme  Ct.),  9  N.  Y.  Supp.  156. 

Schafer,  88  Ind.  92;  White  V.  Gregory,  Texas. — Taylor    v,    Davis      (Tex., 

126  Ind.  95;    Plymouth  v.  Fields,  125  1890),  13  S.  W.  Rep.  642. 

Ind.  323;  Bozeman  v,  Cale  (Ind.,  1893).  Utah. — Bowring  v.  Bowring,  4  Utah 

35  N.  E.  Rep.  828.  185;     People    v,   Callaghan,  4    Utah 

Minnesota. — Plymat    v.    Brush,    46  49. 

Minn.  23.  "  Appeals  are  based  on  the  records 

Mississippi, — Harvey  v.  Briggs,  68  of  the  cause   from    the    court    from 

Miss.  60.  which  they  are  brought,  and  it  is  not 

Missouri, — Hospes  v.  Almstedt,  83  competent  to  explain,   contradict,  or 

Mo.  473.  extend  the   recital  of  the  record  by 

New  Mexico, — Waldez  v.  Archuleta,  affidavits  or  certificates."    Mc Arthur 

3  N.  Mex.  195.  V.  Schultz,  78  Iowa  364. 

TVxaj.— Ezzell  V.  State,  29  Tex.  App.  Changes      in       Transcript.  —  When 

521.  changes  are    alleged    to    have    been 

Beloase  of  Errors. — A  release  of  er-  made  in  a  transcript  duly  certified  after 

rors  will  be  held  binding  on  the  appel-  appeal  is  taken,  the   appellate  court 

lant,  although  not  found  in  the  tran-  will    not    tr^  the    case  on  affidavits, 

script  of  the  record.     Elwell  v.  Fos-  Certiorari     is     the    proper    remedy, 

dick,  134  U.  S.  500.  Justice  v.  Justice,  115  Ind.  201. 

Entries  in  Trial  Docket. —The  record  8.  State  v.  Potts,  20  Nev.  389. 
on  appeal  is  the  legal  and  authentic  Verdict. — An  appellate  court  can  only 
evidence  of  the  proceedings  in  the  trial  consider  the  verdict  of  record,  and  not 
court,  and  cannot  in  any  appellate  pro-  a  memorandum  of  the  jury  sent  up  to 
ceeding  be  contradicted  or  impeached  correct  the  record.  Lambert  v,  Bor- 
by  entries  in  the  trial  docket.  Gage  den.  10  111.  App.  648. 
V,  Bloomington  Town  Co.,  37  Neb.  Charge  of  Court. — The  charge  of  court 
699:  Sullivan  Sav.  Ins.  v.  Clark,  12  will  be  presumed  to  have  been  given 
Neb.  578;  Keller  v,  Killion,  9  Iowa  as  it  appears  of  record,  although  the 
329;  Hoffman  v,  Liebfarth,  51  Iowa  certificate  of  the  trial  judge  states 
711;  Miller  v.  Wolf,  63  Iowa  333;  generally  that  the  stenographer's  re- 
Moore  V.  Brown,  10  Ohio  198.  port  was  defective,  and  not  pointing  out 
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WlLtro  Eztriniio  Evidonoo  Adminiblo. — Where  evidence  dehors  the 
record  will  affect  proceeding  with  the  case  before  it  on  appeal, 
the  appellate  court  will  receive  it.^  Thus  where  appellant  has 
waived  his  right  to  prosecute  an  appeal,  the  appellate  court  may 
receive  evidence  outside  the  record  to  establish  such  waiver  ;^  and 
where  the  facts  so  adduced  are  undisputed  the  appeal  will  be 
dismissed.' 

In  Criminal  Appoalt. — In  criminal  as  in  civil  appeals  the  conviction 
of  the  trial  court  must  stand  or  fall  on  the  record,  without  regard 
to  facts  not  included  therein.* 

/.  CONTRADIC  rioN  OF  RECORD. — Every  part  of  the  transcript 
on  appeal  is  entitled  to  equal  credit.*  Where  the  recitals  of  the 
record  or  statements  therein  conflict  with  each  other,  the  recitals 
of  the  judgment  will  ordinarily  prevail  over  conflicting  statements 
in  other  portions  of  the  record.*  The  statements  of  the  trial  judge 


corrections.  Bughman  v.  Byers  (Pa., 
i8S8),  12  All.  Rep.  357. 

Amount  in  Controversy. — In  the 
United  States  courts  it  is  good  prac- 
tice for  the  trial  courts  to  allow  appel- 
lant to  file  affidavits  of  the  value  of 
property  in  dispute  where  it  does  not 
appear  of  record.  Wilson  v.  Blair,  1 19 
U.  S.  387. 

On  Crhninal  Appeal  the  court  will 
not  regard  a  suggestion  that  appel- 
lant has  served  his  sentence  unless 
shown  of  record.  State  v.  Weydeman, 
3  Wash.  399- 

Waiver. — But  where  counsel  prints  in 
his  brief  on  appeal  a  document  not  in 
the  record,  the  appellate  court  may 
treat  it  as  properly  before  it  as  against 
the  party  he  represents.  Matter  of  Ca- 
hill's  Estate,  74  Cal.  52. 

1.  Dakota  County  v.  Glidden,  113 
U.  S.  222;  Cleveland  v.  Chamberlain, 
I  Black  (U.  S.)  419;  Lord  v.  Veazie,  8 
How.  (U.  S.)  251;  American  Wood- 
Paper  Co.   V.    Heft.  8   Wall.  (U.  S.) 

333. 
In  Dakota  County  v,  Glidden,  113 

U.  S.  222,  it  was  said  that  "  the  death 
of  one  of  the  parties  after  a  writ  of 
error  or  appeal  requires  a  new  pro- 
ceeding to  supply  his  place.  The 
transfer  of  the  interest  of  one  of  the 
parties  by  assignment  or  by  a  judicial 
proceeding  in  another  court,  as  in 
bankruptcy  or  otherwise,  is  brought  to 
the  attention  of  the  court  by  evidence 
outside  of  the  original  record,  and 
acted  on.  A  release  of  errors  may  be 
filed  as  bar  to  the  writ.  A  settlement 
of  the  controversy,  with  an  agreement 
to  dismiss  the  appeal  or  writ  of  error, 


or  any  stipulation  as  to  proceedings  in 
this  court,  signed  by  the  parties,  will 
be  enforced,  as  an  agreement  to  sub- 
mit the  case  on  printed  argument 
alone,  within  the  time  allowed  by  rule 
of  this  court." 

Lack  of  Bona  Fide  Controversy. — Affi- 
davits will  not  be  received  to  show 
that  there  is  no  dona  fide  controversy 
on  appeal  or  that  both  sides  are  iden- 
tical. Lord  V,  Veazie,  8  How.  (U.  S.) 
251. 

2.  Elwell  V,  Fosdick,  134  U.  S.  500; 
Dakota  County  v.  Glidden,  113  U.  S. 
222;  Bolen  V,  Cumby,  53  Ark.  514; 
Watkins  v,  Martin,  24  Ark.  14;  Wheat 
V.  Moss,  14  Ark.  423. 

3.  Elwell  V.  Fosdick,  134  U.  S.  500; 
Bolen  V,  Cumby,  53  Ark.  514. 

4.  Arcia  v.  State,  28  Tex.  App.  198; 
State  V.  Leonard,  32  S.  Car.  201;  State 
V,  Potts,  20  Nev.  389;  State  v,  Wey- 
deman,  3  Wash.  399. 

The  prisoner  cannot  be  shown  to 
have  been  absent  when  sentence  was 
pronounced  in  contradiction  to  the 
record.     Ex p.  Spies,  123  U.  S.  143. 

6.  Grady  v,  Thigpin.  6  Fla.  668. 

6.  Decatur,  etc.,  R.  Co.  v.  Crass,  97 
Ala.  519;  Danforth  v,  Tennessee,  etc., 
R.  Co.,  93  Ala.  614;  Graves  v.  Cam- 
eron, 77  Tex.  273;  People  v.  Ferry,  84 
Cal.  31. 

The  defendant  may,  on  direct  appeal 
by  bill  of  exceptions,  present  evidence 
outside  the  record  for  the  purpose  of 
showing  that  the  court  did  not  have 
jurisdiction  over  him.  In  collateral 
attack  the  lack  of  jurisdiction  must 
appear  from  the  record  itself.  Sichler 
V,  Look,  93  Cal.  606. 
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will  be  deemed  true  where  contradicted  in  the  bill  of  exceptions 
by  statements  of  counsel/  and  statements  in  the  bill  of  exceptions 
signed  by  the  judge  prevail  over  conflicting  statements  in  mem- 
oranda signed  by  him  on  the  trial.* 

Between  Beoord  and  Bill. — The  Statements  of  the  record  proper  as  to 
matters  properly  included  therein  prevail  over  conflicting  state- 
ments in  the  bill  of  exceptions,'  and  over  inconsistent  statements 
in  the  "case"  on  appeal.^ 

Butementi  of  Clerk. — When  the  statements  or  certificate  of  the 
clerk  conflict  with  the  recitals  of  the  record  proper,  the  record 
controls.*  And  recitals  in  bills  of  exceptions  prevail  over  conflict- 
ing statements  in  the  clerk's  journal  entries  as  to  matters  properly 
included  in  the  bill.* 

By  AiftdaTit. — A  return  of  record  cannot  be  impeached  by  affi- 
davits of  a  party,  counsel,  o:  the  trial-court  clerk. "^ 

Judgment  by  Befanlt. — But  where  an  6.  Holland  v,  Holland,  131  Ind.  196; 

appeal  is  taken  from  a  judgment  by  de-  Holmes  v,  Budd,  11  Iowa  186;  Ward 

fault  the  transcript  must  show  due  ser-  v,   Lewis,  i  Martin,  N.  S.  (La.)  594. 

vice  of  process,  as  the  statute  requires.  Trawick  v,  Martin-Brown  Co.,  74  Tex. 

A  recitalof  due  service  in  the  judgment  522. 

will   not  suffice  where  the  transcript  Initanoe. — As  where  a  demurrer  ap- 

shows    no  return   or   an   incomplete  pears  on  its  face  to  have  been  made  by 

one.     Sichler  v.    Look,   93   Cal.   606;  all  the  defendants,  and  the  statement 

Lyons  v.  Roach.  84  Cal.  30.  of  the  clerk  in  the  record  omits  the 

But  a    transcript    showing    proper  name  of  one.    Holland  v.  Holland,  131 

service  cannot  be  contradicted  by  mere  Ind.  196. 

affidavit.     Heaton  v,  Peterson,  6  Ind.  6.  Indiana,  etc.,  R.  Co.  9.  Adams, 

App.  I.  112  Ind.  302. 

Where  the  Beeord  PreyaiU  over  the  Stenographer's  Beport. — The  stenog- 

Judgment.  —  Where   a   recital   in  the  rapher's     report    of    evidence    when 

judgment  as  to  the  contents  of  an  in-  made   part  of  the  bill  of  exceptions 

strument  conflicts  with  the  copy  of  the  controls  statements  of  the  bill.  Tower 

instrument  as  preserved  in  the  tran-  v.    Haslam,  84  Me.    86.      See   article 

script  the  instrument  prevails.  Ander-  Bills  of  Exceptions. 

son  V.  Field,  6  111.  App.  307.  Gonfliot  in  Findings  of  Faet. — Where 

Oonfliot  in  Dates. — The  record  state-  the  conclusions  of  law  and  findings  of 
ment  that  a  citation  and  bond  were  fact  in  the  case  on  appeal  are  so  con- 
signed approved  of  a  certain  date,  will  fiicting  as  to  suggest  oversight  in  the 
be  presumed  true  over  the  dates  in  trial  judge,  it  will  be  remanded  for  cor* 
the  instruments  themselves.  Glenn  rection  and  decision  reserved.  McGeaa 
V.  Liggett,  135  U.  S.  533.  v^    Metropolitan   El.    R.    Co.   (Super. 

1.  State  V.  Euzele,  42  La.  Ann.  727;  Ct.),  15  N.  Y.  Supp.  114;  Cothren's 
State  z/.  Ford,  42  La.  Ann.  255;  State  Appeal,  59  Conn.  545. 

V.    Hill,   39   La.    Ann.  927;    State   v.  Where  the  finding  in  the  record  will 

Waggoner.  39  La.  Ann.  919;  State  v,  bear  by  no  possible  construction  the 

Bowser,  42  La.  Ann.  936.  meaning  put  upon  it  by  the  court,  the 

2.  White  V,  Gregory,  12  Ind.  95.  record  will  be  remanded  for  detailed 
8.  Jacobs  z/.  Western  Fertilizer,  etc.,  findings.     Cothren's  Appeal,  59  Conn. 

Works,  9  Mo.  App.  575.  545. 

Where  Bill  Prevails.  —  In  Ezzell  v,  7.  Indiana, — Combs  v.  State,  75  Ind. 

State,  29  Tex.  App.,  g§  521,  782,  it  was  215. 

held  that  where  the  record  proper  and  /^zt/A.^McArthur  v.  Schultz,  78  Iowa 

the  bill  of  exceptions  conflict  as  to  364. 

specific  facts  properly  in  the  bill,  the  Kansas, — Shuster    v,    Overturf,  42 

statements  of  the  bill  will  be  accepted  Kan.  668. 

as  true.  Louisiana, — State  v,  Burthe,  39  La. 

4.  State  V,  Carlton,  107  N.  Car.  956.  Ann.  329;  State  v,  Valere,  39  La-  Ann. 
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«r.  Amendments  of  Record — (i)  Of  Original  Record, — Where 

the  transcript  on  appeal  is  filed  it  passes  into  the  sole  jurisdiction 
of  the  appellate  court.*  But  the  original  record  of  which  the 
transcript  is  a  copy  remains  in  the  jurisdiction  of  the  trial  court.' 
The  appellate  court  has  accordingly  no  power  to  amend  the 
original  record.'     But  all  corrections  therein  must  be  first  made 

1060;  Samuels  v.  Brownlee,  38  La.  es  beyond  the  control  of  the  trial 
Ann.  36:  Torres  v.  Falgoust  35  La.  judge  upon  his  certification  thereof, 
Ann.  818;  Hoover  V.  York,  33  La.  Ann.  and  cannot  be  amended,  altered,  or 
652;  Labat  v.  Decuir,  33  La.  Ann.  350;  changed  by  his  subsequent  order. 
Cooley  V,  Broad,  29  La.  Ann.  72;  Lan-  Lewis  v,  Linscott,  37  Kan.  379;  Bart- 
fear  7.  Duraind,  20  La.  Ann.  161;  lett  v.  Feeney,  11  Kan.  593;  Wilson  r. 
Morton  v.  Steamboat  Chalmett,  15  La.  Jones,  29  Kan.  233. 
Ana.  708;  Harris  v.  Hays,  8  La.  Ann.  The  judge  has  no  power  to  add 
433:  Jones  V,  Neville,  9  Rob.  (La.)  a  supplemental  certificate  thereafter 
478.  that  the  case  contains  the  entire  evi- 

Oregon. — Grafton    v.    Sellwood,   24  dence.  Lewis  v.  Linscott,  37  Kan.  379. 

Oregon  118.  Before  Filing.— Before  the  transcript 

Texas. — Trawick   v.   Martin-Brown  is  filed  the  trial  court  has  power  to 

Co.,  74  Tex.  522.  amend  it.    Pratt  v.  Pioneer  Press  Co., 

Accordingly  a  record  recital  of  the  32  Minn.  217. 

day  of   the  rendition  of  a  judgment  8.  Bartle  v,   Des  Moines,  37  Iowa 

cannot  be  contradicted   by  a  verified  635;  Gardner  v.   Burlington,   etc.,  R. 

memorandum  of  the  clerk  that  it  was  Co.,  68  Iowa  5S8;  Loomis  v.  McKen- 

actually    rendered  on   another  date,  zie,  48  Iowa4i6;  Steinerv.  Steiner,  49 

Grafton  v,  Sellwood,  24  Oregon  iz8.  Iowa  70. 

1.  Worley  v.   Shong,   35   Neb.   311;  A   rule  requiring  a  justice   of   the 

Littlejoha    v.    Miller,    5  Wash.     399;  peace  to  correct  his  docket  will  not  be 

Dobbins  v.  Lusch,  53  Iowa  304;  Day-  granted  on  an  application  for  certio- 

ton  V.  Cratk.  26  Minn.  133;  Gerard  v,  rari.     Worley  v.  Shong,  35  Neb.  311. 

State,  10  Tex.  App.  690.  Withdrawal  of  Tranioript..— Since  the 

PesfeetiBg  tilie  AppeaL — The  appeal  is  o^-iginal  record  remains  in  the  juris- 

oot   perfected   so  as  to  complete  the  diction  of  the  trial  court,  it  is  not  ac- 

jarisdiction  of  the  appellate  court  un-  cording  to  the  practice  of  the  appellate 

til  the  transcript  is  filed.     Briggs  v.  court  to  withdraw  the  transcript  for 

Shea,  48  Minn.  218.  amendment.      The  clerk  of  the  court 

EfliMt  of  Appeal. — The  effect  of  an  below  should  copy  the  omitted  matter 

appeal   is   to  suspend  and  arrest  all  and  certify  it  up.     Rowley  v.  Hughes, 

farther  proceedings  in  the  court  be-  40  111.   71;   Rivard  v.  Walker,  40  III. 

low.     After  an  appeal  has  been  taken  120;  Peterson  v.  Swan,  119  N.  Y.  662. 

and  the  jurisdiction  of  the  appellate  Return. — A  return  on  appeal  mani- 

coart  attached,  the  trial  court  has  no  festly  inaccurate  on  its  face  may  be 

further  authority  to  correct  the  tran-  remanded  to  the  trial  justice  for  cor- 

script.     Gerard  v.  State,  10  Tex.  App.  rection.     Baldwin  v.  Thibaudeau  (C. 

<i93;  Hill  v.  State.  4  Tex.   App.  559;  PL),  14  N.  Y.  Supp.  788. 

Knight  f^.  State,  7  Tex.  App.  206.    See  *'Gase"  on   Appeal. — And   where   a 

Effect  of  Appeals^  infra,  "case'*  on  appeal  is  carelessly  or  in- 

OoiToetioB  by  Clork. — The  transcript  correctly  settled  by  the  judge,  the  ap- 

on  file    cannot   be    corrected   by  the  pellate  court  will  remand  it  for  correc- 

derk  of  the  trial  court  without  order  rion.     Simmons  v.   Andrews,   104   N. 

of  the  appellate    court.      Phelps    v.  Car.    127;  People  v.  Teague,   106  N. 

Osgood,   34  Ind.   150;    Davis   v.   Mc-  Oar.  571. 

Gehee,  24  Tex.  209.  Where  the  omission  was  apparently 

Setiim. — The  appellate  court    may  due  to  inadvertence,  mistake,  or  like 

order  the  return  of  a  transcript  for  the  cause    the  appellate  court  will  allow 

correction  of  a  clerk's  defective  certifi-  reasonable  time  for  correction.  People 

cate.  Littlejohn  v.  Miller,  5  Wash.  j99«  v.  Teague,  106  N.  Car.  571.    See  article 

or  for  the  attachment  of  a  bill  of  ex-  Case  on  Appkal. 

ceptions.   Baker  v.  State,  84  Wi^.  584.  8.    Sears     v.    Scbwari:,     i    Dougl. 

GaooMade. — The  "  case  made  "  pass-  (Mich.)    504;    Sweetzer    v.    Mead,   % 

30  r 


VMinal  BeqaldtM  to                      APPEALS,  Truufiir  of  OauM. 

by  an  appropriate  proceeding  in  the  trial  court,  and  afterwards 

brought  up  before  the  appellate  court  by  certiorari.* 

Mich.  33;   Scribner  «.  Gay,  5  Mich,  the  trial  court.     Brier  v.  Chicago » etc., 

511;    Evans   v,    Norris,   6   Mich.    69;  R.  Co.,  66  Iowa  602. 

Thorn     V,     Wilson,     24     Ind.     323;  OniiUod  Papon. — The  appellate  tri- 

Saxon  V,  State,  116  Ind.  6;  Worley  v.  bunal  cannot   make    omitted    papers 

Shong,  35  Neb.  311;  Peters  r.  Fogarty  part  of  the  record.     Saxon  v.  State, 

(N.    J.    L.,    1893),    26  Atl.    Rep.    855;  116  Ind.  6. 

France  v.  Smith  (Iowa,  1893),  54  N.  Omitted  Evidenee. — Nor  can  it  make 

W.   Rep.   366;   Newlin  v.  Snyder,  78  omitted  evidence  a  part  of  the  record 

111.   528;  Neal  V.  Cowles,  71  N.  Car.  or  bill  of  exceptions.     Saxon  v.  State, 

266;  Hay  V.  Lewis,  39  Wis.  364.  116  Ind.  6. 

Hime  pro  Tuno. — The  Supreme  Court  Filing  Plsadingi  on  Appoal. — The  ap- 

has  no  power  to  amend  the  record  of  pellate  court  will  not  allow  pleadings 

the  trial  court  nunc  pro  tunc  as  it  ap-  to  be  filed  therein  in  the  first  instance, 

pears  in  the  transcript.      Gamble   v.  even  if  necessary  to  the  decision  of 

Gibson,  83  Mo.  290;  People  v.  Grand  the   question.     Eaton  v.    Patchin,  20 

Rapids,  etc..  Road  Co.  (Mich.,  1887),  Wis.  485. 

7  West.  Rep.  852.  Lost  AiRdaTit.  —  In    Richardson   v. 

XattoTi  Oeenrring  in  Snpromo  Cout. —  State,  72  Ind.  424,  an  appellant  was 

And   it  cannot   therefore   interpolate  allowed  to  substitute  in  a  circuit  court 

into  the  record  matters  occurring  in  a  lost  affidavit  of  appeal  filed  in  the 

the  Supreme  Court,  such  as  an  order  justice's  court  by  a  copy  sworn  to  by 

granting  a  rehearing.     Rogers  v.  Ten-  the  same  person,  and  shown  by  com- 

nant,  45  Cal.  184.  parison  with  the  copy  of  the  original 

Motion  for  How  Trial. — A  statement  in  the  transcript  of  the  justice  to  be 

on  a  motion  for  a  new  trial  cannot  be  exact. 

so  amended  on  appeal  as  to  remove  a  Limitation  of  AaMndmont. — The  rec- 

variance  between  an  allegation  of  the  ord  on  appeal  cannot  be  so  amended 

complaint  and  a  copy  of  an  ordinance  as  to  change  the  question  presented 

in    the    motion.      Santa    Barbara    v.  to  the  trial  court.  Whitman  v,  Weller, 

Eldred  (Cal.,  1892),  30  Pac.  Rep.  562.  39  Ind.  515. 

Yonno  Changod. — Where  the  venue  Silbet  of  Amendmont.— The  effect  of 

has  been  changed,   an   order  on  the  the  amendment  nunc  pro  tunc  in  the 

clerk   of  the  original   trial    court  to  trial  court  is  to  make  the  amended 

make  a  corrected  return  is  unavailing,  record  the  only  record  reviewable  by 

The  clerk  is  powerless  to  regain  pos-  the  appellate  court.     It  is  as  though 

session  of  the  record       make  proper  the  defect  remedied  had  never  existed, 

return.     Hyde  v,  Gleichman,  41  Wis.  Adams  v.  Higgins,  23  Fla.  33. 

517;  Haas  V,  Weinhagen,  30  Wis.  326.  Boviow  of  tho  Prooooding  to  Amond. 

1.  Hughes  V.  Stanley,  45  Iowa  622;  — But  while  the  appellate  court  has 

Brier  v.   Chicago,   etc.,    R.    Co.,    66  no  power  to  amend  the  record  of  the 

Iowa    602;    Mahaffy  v,    Mahaffy,    63  trial  court  by  original  action,  it  may 

Iowa  55:  Price  v,  Pittsburgh,  etc.,  R.  review  on   appeal   the  action   of  the 

Co.,  40  111.  44;  Illinois  Cent.  R.  Co.  v,  trial  court  upon  the  motion  to  amend; 

Garish,  40  111.  70;  Ballance  v,  Leon-  and  where  it  appears  that  its  action  is 

ard,  40  III.  72;  Wilder  v.  House,  40  so  manifestly  prejudicial  to  appellant 

III.   92;  Beese  v,    Becker,   51   111.  82;  as  to  deprive  him  of  a  substantial  and 

Underwood   v,    Hossack,   40    111.   98;  material  element  of  the  record  on  ap- 

Lytle  V.  Lytle,  37  Ind.  281:  Thom  v.  peal,  the  ruling  will  be  reversed  and 

Wilson,  24  Ind.  323;  Lindsey  v.  Hen-  the  correction   directed  to  be   made, 

derson,  27  Miss.  502.  Pleyte  r.  Pleyte,  15  Colo.  47;  Blizzard 

Production  of  Originals.— The  appel-  v.  Blizzard,  40  Ind.  344;  Herman  v. 

late  court  cannot  amend  the  record,  Paris,  81  Cal.  625;  Steiner  v,  Steiner, 

although  the  original  papers  are  pro-  49  Iowa  70:  Stepp  v.  National  L.,  etc., 

duced  in  the  appellate  court  to  show  Assoc,  37  S.  Car.  417;  James  v.  Work 

the  desired  amendment.  Illinois  Cent.  (Supreme   Ct.),  22  N.   Y.  Supp.   123. 

R.  Co.  ».  Garrish,  40  111.  70.  %^^  Amendments  of  Trial  Court  Records, 

Thus  a  mistake  in  a  recital  of  the  The  record  on  appeal  from  a  refusal 

record  as  to  the  date   of   service   of  to  correct  constitutes  part  of  the  orig- 

notice  of  appeal  must  be  corrected  in  inal  transcript  in  the  cause  appealed. 
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AmndBMftt  vUU  AppMJ  Ponding. — The  trial-court  record  may  be 
amended  during  the  pendency  of  an  appeal,*  and  where  properly 
brought  up  by  certiorari  such  amendment  will  be  recognized.* 

Tiaow — Reasonable  time  will  be  allowed,  on  proper  application, 
to  make  application  for  correction  in  the  trial  court.* 

Left  PapoTB. — Lost  records  in  the  cause  cannot  be  supplied  in  the 
appellate  court  by  sworn  copy,*  or  by  affidavits.*  An  appro- 
priate  proceeding  must  be  taken  in  the  trial  court  to  prove  and 
substitute  copies  of  such  lost  papers.*     They  can  be  made  part 

It  should  not  be  brought  up  in  a  sepa-  2.  Cunningham  v,  Fontaine,  35  Ala- 
rate  proceeding.  Jelley  v.  Gaff,  56  648;  Moore  v.  Horn.  5  Ala.  234. 
Ind.  331;  Pleyte  v.  Pleyte,  14  Colo.  EJEMt  of  AmoBdnont.— The  effect  of 
595;  Pleyte  v.  Pleyte,  15  Colo.  47;  the  amendment  of  the  record  in  the 
Wolfley  V.  Lebanon  Min.  Co.,  3  Colo,  trial  court  is  to  make  the  amended 
296;  Knox  V,  McFerran,  4  Colo.  348.  record    the    only    record.     It     is     as 

Unless  an  appeal  is  taken  from  a  though  the  defect  remedied  had  never 

trial-court   correction  nunc  pro  tunc,  existed.     Adams  v.  Higgins,  23  Fla. 

the  correctness  of  the  amended  tran-  33. 

script    cannot    be    impugned.      Lee  S.  France  v.  Smith  (Iowa,  1893),  54  N. 

Chuck  V,   Quan   Wo  Chong  Co.,   81  W.  Rep.  366;   Reynolds  v.  Sutliff,  71 

Cai.  222.  Iowa  549;  Boyd  v,  Hawkins,  59  Miss. 

Wlalilgaii. — ^Where  mistakes  in  the  325. 

record  are  injurious  to  appellant,  the  Or  to  supply  lost  papers.     Boyd  v, 

appellate  court  will  issue  a  mandamus  Hawkins,  59  Miss.  325. 

to  compel  the  trial  judge  to  amend  it  4.  Corbitt  v,  Bauer,  10  Oregon  340; 

so  as  to  accord  with  the  facts,  where  Tomlinson  7.  Funston,  i  Greene  (Iowa) 

he  refuses    otherwise.      Sweetzer  v.  544. 

Mead,  5  Mich.  33;  Scribner  v.  Gay,  5  6.  Morris  v.  Steele,  62  Iowa  228. 

Mich.  511;  Evans  v.  Norris,  6  Mich.  6.  Cummings  v,  Rogers.  36  Minn. 

69.  317;  De Wolfe  v.  Taylor,  71  Iowa  648; 

1.  Alabama, — Cunningham  v,    Fon-  Morris  v,  Steele,  62  Iowa  228;    John- 

taine,  25  Ala.  648;  Moore  v.  Home,  5  son  v.  Christian,  125  U.  S.  642;  Conti- 

Ala.   234:   Brown  v.    Torver,    Minor  nental  L.  Ins.  Co.  v,   Rhoads,  119  U. 

(Ala.)  370;  Evans  v.  St.  John,  9  Port.  S.  237;    Halsted  v.  Buster,  119  U.  S. 

(Ala.)  187;  Hefilin  V.  McMinn,  2Stew.  341;    Everhart  v,   Huntsville  Female 

(Ala.)  493;  Harris  v.  Martin,  39  Ala.  College,    120  U.   .S.    223;    Menard   v, 

556;  Ware  V.  Brewer,  34  Ala.  114.  Goggan,  121   U.   S.   253;   Burkam   r. 

Florida. — Stephens  v,    Bradley,    23  McElfresh,   88   Ind.    223;    Corbitt    v, 

Fla.  394;  Temple  V.  Florida  Land,  etc.,  Bauer,     10    Oregon    340;     Buckman 

Co.,  23  Fla.  59.  V.  Whitney,  28  Cal.  557. 

Illinois, — Grassly  v,  Adams,  71  111.  Or  compel  their  production.     Mont- 

550;    Hawes  v.    Hawes,   33   111.    286;  gomery  v,  Gorrell,  49  Ind.  230. 

O'Conner  v.  Wilson,  57  111.  226;  Genoa  ConttniLaBee.-— Where     the     original 

V.  Van  Alstine,  108  111.  555.  record  of  the  trial  court  has  been  lost, 

Iowa. — Becker  v,  Becker,  50  Iowa  the  appellate  court  will  docket   and 

139;    State   V.    Dillard,    52   Iowa   749;  continue  the  appeal,  to  afford  appel- 

Mahaffy    v.    Mahaffy,    63     Iowa     55;  lant  reasonable  time  to  make  substitu- 

Maxon  v,  Chicago,   etc.,   R.   Co.,   67  tion.     Boyd  r.  Hawkins,  59  Miss.  325. 

Iowa   226;    Buckwalter  v,   Craig,    24  Lost  Pleadings. — A  paper  furnished 

Iowa  215.  the  clerk  by  counsel  without  leave  of 

North    Carolina, — State    v.   Farrar,  court  as  a  substitute  for  lost  pleadings 

X04  N.  Car.  702.  is  no  part  of  the  record.     Burkam  v. 

The  trial  court  in  a  chancery  case  McElfresh,  88  Ind.  223. 

may  therefore  perfect  the  record  after  Lost  pleadings  cannot  be  substituted 

an  appeal  has  been  taken,  by  giving  in  the  appellate  court  in  the  first  in- 

a   certificate    of    evidence.      Goff    v,  stance.     Tomlinson     v,     Funston,     i 

Hawkeye    Pnmp,  etc.,  Co.,  6a  Iowa  Greene  (Iowa)  544. 

691.  Juiidieti«nal   Pftptrs.— -Where    por- 
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of  the  original   transcript    by  order   of    the    appellate  court 
alone.* 

(2)  Of  Transcript. — The  appellate  court  has  no  power  to  sub- 
stantially amend  the  transcript  by  a  direct  proceeding.*  It  may 
disregard  purely  immaterial  errors  therein,*  and  disr^ard  or 
strike  out  matters  improperly  included.'* 

(3)  By  Stip7itdtion. — The  record  may  be  amended  by  agreement 
of  counsel  in  order  to  present  on  appeal  the  same  case  decided  in 

tions  of  the  record  are  lost,  copies  of  the  record,  but  the  record  entry  is  in- 

every  paper  and  pleading  requisite  to  correct,  the  appropriate  remedy  is  to 

confer  jurisdiction  on  both  the  original  apply  to  the  trial  court  for  a  nunc  pro 

and   appellate    tribunals   to   properly  tunc    order   of    correction.     State    v. 

hear  and  determine  the  cause  must  be  Hopewell,  35  Neb.  822. 

supplied  below.      Wolf    v.   Smith,  6  Ezoeptioni. — Exceptions  not  filed  in 

Oregon  73.  time  below  cannot  be  inserted  in  the 

1.  Buckman  v,  Whitney,  28  Cal.  record  on  appeal.  State  v.  Scheper 
555;  Buckman  v,  Whitney,  24  Cal.  (S.  Car.,  1890),  11  S.  £.  Rep.  623.  See 
267.  article  Bills  of  Exceptions. 

2.  Ellis  V,  McKinley,  33  Tex.  675;  3.  Ford  v.  McBryde,  45  Tex.  499; 
Ford  V.  McBryde,  45  Tex.  499;  State  Ellis  v.  McKinley,  33  Tex.  675;  Hill  v, 
V.  Hodges,  25  Tex.  63;  Denny  v,  Robeson,  2  Smed.  &  M.  (Miss.)  541; 
Pironi,  141  U.  S.  121;  Continental  L.  Mason  v.  O'Brien,  42  Miss.  420;  Baker 
Ins.  Co.  V.   Rhoads,   119   U.   S.   237;  v.  Chatfield,  23  Fla.  62. 

Halsted  v.  Buster,  119  U.  S.  341;  State  lUuftratioii. — As  "that"  manifestly 

V,  Gibbs,  10  Mont.  212.  intended   for   *'  than.'*    Ford  v.   Mc 

This  proposition    follows   logically  Bryde,  45  Tex.  499. 

from  the  principle  that,  as  the  tran-  But  it  cannot  make  a  substantial  al- 

script  is  and  must  be  a  mere  copy  of  teration   in  the   language  of  a  tran- 

the  record  below,  its  original  must  be  script  to  make  it  sensible.      Ellis  v, 

first  amended  and  the  amendment  cer-  McKinley,  33  Tex.  675. 

tified  up.  Where  clerical  errors  are  not  cor> 

Oa  Chancery  Appeal. — On  appeal  in  rected  before  decision  they  cannot  be 

chancery  the  appellate  court  allowed  corrected  at  all.     State  v,  Hodges,  25 

an  amendment  of  the  transcript  where  Tex.  Supp.  63. 

a  certified  copy  of  an  answer  was  filed  4.  Castro  v,  lilies,  ii  Tex.  39;  May- 

witha  petition  for  reheaiing,  showing  all  v.  Burke,  10  Minn.  285;  Robinson 

that  in  the  clerk's  transciipt  a  denial  v,  Bartlett,  11  Minn.  410;  Longworth 

in  the  answer  below  appeared  as  an  v,  Higham,  89  Ind.  352;  Gulf,  etc.,  R. 

admission.     Gage  v.  Schmidt,  104  111.  Co.  v.  Booton  (Tex.  App.,  1891),  15  S. 

106.  W.  Rep.  909. 

Amexidment  of  HCimomer. — In  Fink  v.  As  where   they  are  obviously  im- 

Schroyer,  18  111.  416,  it  was  held  that  a  proper  or  superfluous  on  their  face, 

mistake  in  the  names  of  parties  in  a  Longworth  v.  Higham,  89  Ind.  352. 

part  of  the  record  might  be  corrected  Striking  out  Buplieates. — Duplicates 

in  the  appellate  court  by  the  aid  of  of  the  same  matter  will  be  stricken 

another  part  of  the  same  record.  out  on  motion.     Castro  v.   lilies,   11 

To   Show    Jurisdiction. — An    amend-  Tex.  39. 

xnent  of  the  record  to  show  jurisdic-  So  also  papers   not  shown  by  the 

tion  in  the  trial  court  must  be  made  record  to  have  been  filed  below.  May- 

below,    and    not    in    the    transcript,  all  r.  Burke,  10  Minn.  285. 

Benny  v,  Pironi,  141  U.  S.  121.  Or  proceedings  certified  by  a  referee 

U.  S.  Conrtc. — Where  the  suit  is  based  improperly  embraced  in    the   record 

ondiverse  citizenship  the  jurisdictional  proper.       Robinson     v,    Bartlett,    11 

facts  may  appear  in  any  part  of  the  Minn.  410. 

record.     Denny  v,  Pironi,  141  U.  S.  In  Sutton  tf.  Symons,  97  Cal.  475,  it 

121.  was  held  that  improper  matters  in  the 

Where    Becord     Entry    Incorrect.  —  transcript  should  be  disregarded,  not 

IVhere  the  transcript  correctly  copies  stricken  out. 
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the  trial  court,*  but  not  to  present  a  different  case*  or  contradict 
the  record.* 

».  Certiorari — (i)  In  General. — Where  the  record  is  substan- 
tially deficient,  the  party  seeking  its  completion  must  suggest  the 
diminution   and   apply  for  a  writ  of  certiorari.'*      See  article 

Certiorari. 

1.  Philadelphia,  etc.,  R.  Co.  v.  Ship-  of  the  transcript,  and  such  stipulation 
ley,  72  Md.  95:  Parrish  v.  State,  14  will  waive  all  technical  objections. 
Md.  347;  Johnston  v.  Thomas,  6  Ind.  Boyd's  Estate,  25  Cal.  511;  St.  John  v, 
456;  Armstrong  v,  Hagerstown  Coun-  Kidd,  26  Cal.  263. 

cil,  32  Md.  54;  Truitt  v.  Truitt,  38  Ind.  The  object  of  the  rule  is  to  allow 

16;  Smith  V,  St.  Louis,  etc.,  R.  Co.,  91  all  matter  not  affecting  the  points  in 

Mo.  61;  McDonald  v.  Lewis,  42  Mich,  controversy   to    be    omitted.     Boyd's 

135.  Estate,  25  Cal.  511. 

Contra. — In  Oder  v.  Com.,   80   Ky.  Such  stipulation  is  a  substitute  for 

532,  it  was  denied  that  the  transcript  the  clerk's  certificate  that  papers  in 

on  appeal  could  be  amended  by  con-  the  transcript  or  annexed  thereto  are 

sent.      See  also  Harding  v.  Brophy,  true  copies.     Todd  v,  Winants,  36  Cal. 

133  IH-  39-  129. 

2.  Philadelphia,  etc.,  R.  Co.  v.  The  stipulation  must  be  signed  by 
Shipley,  72  Md.  95;  Harding  v.  Brophy,  all  the  parties  or  their  representatives. 
133  111.  39;  Lane  v.  Doe,  4  111.  238;  La-  Medbury's  Estate,  48  Cal.  83. 
grange  v.  Newman,  35  Ind.  10;  Whit-  But  objections  of  the  appellee  to  the 
man  v.  Weller,  39  Ind.  515;  American  sufficiency  of  the  transcript  to  present 
Ins.  Co.  V.  Schroeder,  21  Minn.  331;  error  affirmatively  are  not  waived  by 
Ecton  V.  Louisville,  14  Ky.  L.  J.  170.  a  stipulation   as  to    its    correctness. 

As  that  evidence  in  another  case  be-  Todd  v,  Winants,  36  Cal.  129. 

tween  different  parties  shall  be  consid-  Entire  Tranieript  cannot  be  Supplitd. 

ered.     Ecton  v,  Louisville,  14  Ky.  L.  — But   parties  cannot    by  agreement 

J.  170.  supply  the    entire    transcript   where 

It  is  not  proper  practice  to  refer  the  none   has  been    filed.      Molandin    v. 

appellate   court   to  the   transcript   in  Colorado   Cent.  R.  Co.,  3  Colo.   174; 

another  cause,  even  by  stipulation  of  Webster  v,  Stadden,  8  Wis.  227;  nor  a 

counsel.     Spangler  v.  San  Francisco,  bill  of  exceptions  where  it  is  entirely 

84  Cal.  12.  lacking,     McKenzie    v.    Ballard,    14 

Parties   cannot,   therefore,   present  Colo.  428;  Molandin  ».  Colorado  Cent, 

by    agreement    a    different    question  R.  Co.,  3  Colo.  173;  Denver  v.  Capelli, 

from  that  presented  below, Whitman  V.  3  Colo.  235;  Ross  v,  Duggan,  5  Colo. 

Weller,  39  Ind.  515;  or  make  papers  a  85. 

part  of  the  record  not  properly  such  Stipulations  of  parties  cannot  take 

below.  Lane  v.  Doe,  4  III.  238.  the  place  of  a  special  verdict  of  the 

Kisaoari — Correetion  by  Stipnlation. —  jury  or  a  special  finding  of  facts.  Glenn 

Under  the  practice  of  Missouri  a  party  v.  Fant,  134  U.  S.  398. 

may  correct  the  transcript  on  appeal  HCisionri. — It    is    held    in    Missouri 

by  stipulation  with  his  adversary  as  to  that  a  statement  and  brief  on  appeal 

corrections  or  omissions.     Smith  v.  St.  cannot   be  waived    by  stipulation   of 

Louis,  etc.,  R.  Co.,  91  Mo.  61.  counsel.     Diss  v.  Frank,  52  Mo.  551; 

Written    Agreement     of    Paeti.— In  Snyder  v.  Hopkins,  39  Mo.  418;  Mister 

Black  V,  Howell,  56  Iowa  630,  it  was  v,  Corrigan,  17  Mo.  App.  510;  State  v, 

held   that   where    a   case  was   heard  Burns,  14  Mo.  App.  581. 

upon  a  written    agreement  of  facts  Waiver. — A   writ   of  certiorari  will 

signed  by  the  parties,  and  duly  filed  not  be  awarded  to  bring  up  amend- 

T/ith  the  clerk  as  part  of  the  record,  it  ments   made    after    errors  assigned, 

was   properly   included   in  the   tran-  O'Flynn    v.     Holmes,     7  Mich.   454; 

script  without  a  bill  of  exceptions.  O'Flynn  v.  Eagle,  8  Mich.  136. 

S.  People   V.Wabash,  etc.,  R.  Co.,  4.   California. — Sharon  v.  Sharon,  79 

II  111.  App.  512;  Myers  v.  Manny,  63  Cal.  633. 

111.  211.  Illinois. — Toledo,    etc.,    R.    Co.    v. 

Under  the  practice  of  California  par-  Chenoa,  43  111.  209. 

tiesmay  stipulate  as  to  the  correctness  Indiana, — Du   Souchet  v.  Dutcher, 
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Appollaat  Aot  is  rsiilt--X.oiifiianft. --Where  the  incompleteness  of  the 
transcript  is  due  to  the  fact  that  original  papers  have  been  lost,  or 
!9  the  sole  fault  of  the  clerk  or  appellee,  the  case  will  be  re- 
manded for  new  trial.* 

If  the  certificate  of  the  clerk  is  proper,  and  the  appellee  claims 
that  evidence  has  been  omitted,  he  must  move  for  certiorari.* 

113  Ind.  249;   Smnner  v.  Goings,   74  v.  Binger»  91  Ind.  64;  Hall  v.  Dur« 

Ind.  293;    Kesler  v,  Mjers,  41    Ind.  ham,    113  Ind.  327;   Stafford  v,  Har- 

573;   Hall  V.  Durham,   113  Ind.  327;  per,   32    La.   Ann.    1076;    Hoskin    v. 

Miller  V,  Shriner,  87  Ind.  141.  Fisher,  125  U.  S.  217;  The  Ethel,  31 

Missouri. — Beck  v,  Dowell,  iiz  Mo.  Fed.  Rep.  576. 

509;    Bryaon  v.  Johnson  County,  zoo  Lowiiianft.-^Under   the    practice    of 

Mo.  76;   State  v,  Daugherty,  59  Mo.  Louisiana  the  appeal  will  be  dismissed 

104;  State  V.  Van  Zant,  71  Mo.  541;  upon  motion  of  appellee  if  the  tran- 

Dameron    v.    Harvey,   23    Mo.   App.  script  clearly  does  not  contain  all  the 

197.  evidence  and  appellant  does  not  apply 

ATif^a^Aa.— Worley    v.     Shong,     35  for  certiorari.   Clew's  Succession,  18 

Neb.  311.  La.  Ann.  229;    Clarke  v.  Gormley,  z6 

TVxtf/.— Hipp  V.  Bissell,  3  Tex.  18;  La.  Ann.  40;  Radovich  v,  Frigerio,  27 

Martin  «f.  State,  16  Tex.  240.  La.    Ann.    68;     Charbonnet    v.    Du- 

United  States, — Fowler  v,  Lindsey.  passeur,     27     La.    Ann.    105;    Ruleff 

3  Dall.  (U.  S.)  411;    U.  S.  V.  Adams,  9  v.    Nugent,    2Z     La.    Ann.    299;    al- 

Wall.  (U.  S.)66i.  though     the     clerk's     certificate     is 

''Where  a  party  claims  that   any  regular,   the    diminution    being    evl- 

paper  belonging  to  the  files  of  a  cause  dent.  Hall  v.  Beggs,  17  La.  Ann.  130; 

in  the  court  below,  by  mistake  or  other-  unless  the  appellant  shows  clearly  that 

wise,   has  been   improperly  or  erro-  it   was   not    due   to   any    neglect  of 

neouslycopied  into  the  transcript,  such  his  duty  in  the   premises,  Clarke   v, 

original  paper  can  only   be  brought  Gormley,  z6  La.  Ann.  40. 

here "  by  certiorari.     Du  Sonchet  v.  Where  the  record  contains  a  bill  of 

Dutcher,  113  Ind.  249.  exceptions    it  will    be  examined,  al- 

Oertionuritiis  Only  BsBsdy. — The  ver-  though  the  clerk  does  not  certify  that 

ity  of  the    record  cannot    be    main*  it  contains    all  the   evidence.      Mar- 

tained  except  by  a  suggestion  of  the  tin  v,  Blanchin,  16  La.  Ann.  84. 

diminution  of  the  record  and  an  ap*  1.  Abat  v,  Harris,  16  La.  Ann.  183; 

plication  for  certiorari  to  send  up  a  Stafford  v»  Harper,  32  La.  Ann.  1076; 

more    perfect    transcript.      Hepp    v.  Barrow  v,    Landry,  12   La.  Ann.  83; 

Bissell,  3  Tex.  18;  Martin  v.  State,  16  Evins  v.  Murphy,  iz  Rob.  (La.)  477; 

Tex.  240.  Sheean's    Succession,     18    La.     Ann. 

Oa  Apftal  firMft  a  Justl«s*s  Oourt.^  27S;  State  v.  Clinton,  28  La.  Ann.  52; 

Where  a  justice  of  the  peace  fails  to  re-  Merchand  v,  Coyle,  z8z  La.  Ann.  483; 

turn  the  appeal  papers  within  the  pre-  Golding   v.   Petit,   20  La.   Ann.   505; 

scribed  time,  he  maybe  required  to  do  Hagan  v.  Gaunt,  Z5  La.  Ann.  63;  Mul- 

so  by  certiorari.     Pierce  v.  Pierce,  4  ligan  9.  New  Orleans,  22  La.  Ann.  11; 

Sneed  (Tenn.)  81.  Meyer  v.   Dupree,  25   La.  Ann.   21O; 

Quasi- Judioial  BsdisB.-*Certiorari  is  Smith  v.  Morrison.  21  La.  Ann.  Z35. 

the  proper  remedy  to  correct  the  rec-  2.  Choppin  v.  Wilson,  27  La.  Ann. 

ord    on    appeals   from    ^majf-judicial  444. 

bodies.     Sowle  v.  Cosner,  56  Ind.  276.  Fault  of  01erk.-^When  the  diminu- 

OmisslMls.^-The  appellate  court  will  tion  suggested  is  a  defective  certifi- 

ftot  dismiss  the  appeal  or  strike  the  cate  of  the  clerk  the  appeal  cannot  be 
cause  from  the  files  on  motion  of  ap-    dismissed,  as  the  appellant  is  not  re- 

pellee   because   the  transcript    omits  sponsible    therefor.      Rev.   Stat.    La. 

materia]     portions     of    the     record.  36;   Lewis  v,  Peterkin,  39  La.  Ann. 

Where  not   perfected,   the  omissions  7S1;  Flint  v.  Peck,  22  La.  Ann.  246; 

of   the   record    will  be  considered  in  Baltimore  v.   Parlange,  25   La.  Ann. 

the     determination     oi      the     cause.  336;   Burton   v.    Hicks,  27   La.    Ann. 

Weider    v.    Overton,    47    Iowa    338;  507;  Stafford  9«  Harper,  32  La.  Ann. 

Miller  «.  Shriner,  87  Ind.  141;   Powell  Z076. 

306 


f  onaal  K«qTxiiitM  to  APPEALS.  Tranifer  of  Csuso. 

Charaeter  of  Writ. — The  writ  of  certiorari  is  an  auxiliary  writ.*  It 
is  issuable  out  of  the  appellate  court  to  bring  up  the  record  of  the 
trial  court  as  it  exists  in  fact,*  and  to  supply  ail  material  omis- 
sions in  the  transcript  on  appeal.' 

(2)  When  Transcript  is  Void, — The  writ  will  only  be  granted 
where  there  is  a  record  before  the  appellate  court  to  amend.'*  A 
paper  filed  as  a  transcript,  but  not  properly  authenticated  under 
seal  of  the  trial  court,  is  void,'  and  a  motion  to  strike  it  from  the 
docket  is  proper,  as  the  court  will  not  award  a  certiorari.* 

(3)  Discretionary. — The  applicant  is  not  entitled  to  the  writ  as 
a  matter  of  right.''  Its  grant  is  entirely  within  the  discretion  of 
the  appellate  court.^     But  as  the  writ  is  remedial  in  its  nature, 

Amondlng  a  Ponding  Appoal. — Certi-  writ  of  certiorari  cannot  therefore  be 

orari  is  proper  where  an  amendment  used  to  correct  the  record  in  the  trial 

has  been  made  below  since  filing  the  court.     State  v,  Tingler,  32  W.   Va. 

transcript.     James  v,  HughiU,   3  lU.  548. 

361;  Hunter  v.  Sherman*  3  111.  539.  Where  the  original  record  is  defec- 

Papon  Improporly  Ineludod. — The  writ  tive  it  should  be  first  corrected  in  a 

of   certiorari    is     equally    applicable  proper    proceeding    below.     State   v, 

where  the  transcript  contains  papers  Tingler,  32  W.  Va.  548;  State  v.  Vest, 

not  a  proper  part  of  the  record  below.  21  W.  Va.  796;  Bias  v.  Floyd,  7  Leigh 

Holmes  V.  Parker,  2  111.  567;   Illinois  (Va.)  647. 

Cent.  R.  Co.  v.  Garish,  40  111.  70.  8.  State  v,  Tingler,  32  W.  Va.  548. 

Wbon  lioaablo  to  Judgo  Bolow. — Cer-  8.  State  v,  Tingler,  32  W.  Va.  548; 

tiorari  is  the  proper  form  of  proceed-  State    v.   Williams,   14    W.   Va.   869; 

log  to   compel   the  trial  judge  to  in-  Shitilet  z/.  Com.,  14  Gratt.  (Va.)  652. 

corporate   assignments  of  error,    the  Extent  of  Romody. — The  character  of 

charge,  and  instructions  given  or  re-  the  defects  in  the  transcript  does  not 

fused,  in  the   case    on  appeal,  Lowe  matter.     The  writ  is  the  proper  rem- 

V,  Elliott,  107  N.  Car.  718;  or  to  bring  edy  to  supply  any  and   all  omitted 

up  special   instructions.    Bracken    v,  portions  of  the  original  record.    State 

State,  29  Tex.  App.  362.  v,  Tingler,  32  W.  Va.  548. 

California— Bxhibiti.— Where  exhib-  4.  Cowhick  v,  Gunn,  3  111.  418. 

its  are  referred  to  in  a  statement  on  a  5.    Cowhick    v.   Gunn,   3    111.   418; 

motion  for  new  trial,  but  omitted  from  Morse  v,  Williams,   5  111.  285;  Mason 

the  transcript,  the  statement,  where  v,  Gibson,  13  111.  App.  463;  Wagenor 

part  of  the  record    proper,   will   not  v,  Richards,  14  111.  App.  389. 

be  struck  out,  but  certiorari  will  be  6.    Morse  v,  Williams,   5    111.   285; 

granted    to    bring    up    the   exhibits.  Wagenor    v.    Richards,    14   111.   App. 

Sharon  9.  Sharon,  79  Cal.  633.  389. 

In  Trial  Court. — The  amendment  Alterations. — Where  the  transcript 
mast  be  made  in  the  trial-court  record  was  altered  by  counsel  for  a  party  be- 
before  certiorari  can  issue,  as  until  fore  it  was  signed,  but  without  wrong- 
then  there  is  nothing  to  certify  up.  ful  intent,  parties  will  be  left  to  cer- 
Townsend  v,  Jeffries,  24  Ala.  329.  tiorari   for  correction.      Montgomery 

Opinion. — Where  the  opinion  of  the  v.    Gorrell,  49  Ind.  230. 
court  below  is  properly  a  part  of  the  7.  State  v.  Orrick,  106M0.  in;  Bar- 
record,  a  certiorari  will  properly  issue  nard  v,  Gantz,  69  Hun  (N.   Y.)  104; 
to    bring    it    up.     Olds   v.    Sargent,  State  v.    Preston,   104   N.    Car.    733; 
Minor  (Ala.)  320.  Adams  v,  Horsefield,  14  Ala.  223. 

1.  State  V,  Tingler,  32  W.  Va.  548,  Duty  of  Appellant.— Since  it   is  the 

Hudgins  v.   Kemp,  18  How.  (U.   S  )  duty  of  the  appellant  to  see  that  a  cor- 

530;  Missouri,  etc.,  R.   Co.  v.   Dins*  rect  transcript  is  furnished,  he  is  not 

more,  108  U.  S.  30;  People  v,  Teagucy  entitled  to  certiorari  to  complete  it  as  a 

106  N.    Car.    571.     See  article   Cer-  matter  of  right.     Adams  v.  Horsefield, 

TIORARI.  14  Ala.  223. 

Oorrootion  of  Trial-oout  Eooord.->The  8.  State  v.   Orrick,    106    Mo.    iii; 
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the  application  will  usually  be  granted,^  unless  the  amendment 
of  the  transcript  sought  is  obviously  immaterial^*  or  clearly  useless 
to  affect  the  decision  of  the  case.*  Where  it  is  apparent  that  the 
appeal  is  entirely  destitute  of  merit,  the  writ  will  be  denied.* 

Impofitlon  of  Tonu. — As  it  is  discretionary  with  the  appellate 
court  to  grant  certiorari,  it  may  impose  terms  on  the  appellant  as 
a  condition  precedent.* 

(4)  Prompt  Application  Required, — The  appellant  must  show 
that  he  has  applied  without  unreasonable  delay.*     The  applica- 

Hurt  V.  State,  36  Ind.  100;  Gatling  v.  ulation  of  counsel  in   the    appellate 

Newell,  12  Ind.  116;  Jones  v.  Van  Pat-  court.     Dameron  v.  Harvey,  23  Mo. 

ten,  3  Ind.  107;  Songer  v.  Walker,  i  App.  198. 

Blackf.  ^Ind.)  251;  Barnard  v.  Gantz,  If  they  cannot  agree,  appropriate 

69  Hun  (N.  Y.)  114;  State  v,  Preston,  proceedings  must  be  brought  to  supply 

104  N.  Car.  733.  the  record  below.    Dameron  v.  Harvey, 

Parties  must  make  the  motion  for  23  Mo.  App.  198. 

certiorari  from  their  own  judgment.  Babstitutioii  of  Lost  Papers. — Where  a 

The  appellate  court  cannot  with  pro-  writ  of  certiorari  would  be  unavailing 

priety  make  any  suggestions  to  coun-  because  original  papers  in  the  record 

sel  as    to    the    state    of   the   record,  have  been  lost,  the  appellate  court  will 

Kesler  v.  Myers,  41  Ind.  543.  allow  them  to  be  supplied  by  stipula- 

1.  Reed  v.  Curry,  40  111.  73.  tion  of  counsel.     Dameron  v.  Harvey, 

2.  Reed   v.   Curry,   40  111.    73;  Las  23  Mo.  App.  198. 

Animas  County  v.  Bond,  3  Colo.  222;  If  unable  to  agree,  appropriate  pro- 
Porter  V.  Western  N.  Car.  R.  Co.,  97  ceedings  in  the  trial  court  must  be  re- 
N.  Car.  63;  State  v,  Shelton,  3  Stew,  sorted  to.  Dameron  v,  Harvey,  23 
(Ala. )  343.  Mo.  App.  198. 

When  not  obvious  on  its  face,  the  4.  Thorpe  v.  State  (Ga.,  2893),  17  S. 

materiality  of  the  defect  will  not  gen-  £.    Rep.  693;  Jenkins   v.  State  (Ga., 

erally    be     inquired     into.     Reed    v.  1893),  17  S.  E.  Rep.  693;  State  v.  Pres- 

Curry,  40  111.  73.  ton,  104  N.  Car.  733. 

S.  Willis  V.  Chambers,  8  Tex.  150;  Accordingly  a  submission  on  appeal 

Boler  V.  Day,  16  La.  251;  Roberts  v.  will  not  be  set  aside  to  enable  a  party 

Benton,  I  Rob.  (La.)  100;  Dorsey  v,  to  correct  the  record  where  it  could  not 

Harding,  i   Rob.  (La.)  133;  Clark  v,  affect  the  result.     Thomas  v.  State,  91 

laidlaw,  4  Rob.  (La.)  380;  Thayer  v,  Ala.  59. 

Littlefield,  5  Rob.  (La.)  152;  Evins  v,  5.  Garnet  v.  Mclntyre,  Dall.  (Tex.) 

Murphy,  11  Rob.  (La.)  477;  Barrow  v.  607. 

Landry,  12  La.  Ann.  83;  Agricultural  As    payment    of    costs.      Alabama 

Sank  V,  Alexander,   i  La.  Ann.  246;  State  Bank  v.  Simonton,  2  Tex.  531. 

Lyons  V,  Andrews,  5  La.  Ann.  602.  But   where   a  complete  record  has 

As  where  it  is  not  within  the  power  been    brought   up    by  certiorari    the 

of  the   clerk    to  supply    the    defect,  appeal  will  not  be  dismissed  because 

Beard  v.  Poydras,  13  La.  82;  Boler  v,  terms  have  not  been  complied  with. 

Day,    16    La.    251;    because    original  Alabama  State  Bank  v,  Simonton,  2 

records  are  lost,  Boler  v.  Day,  16  La.  Tex.  531. 

251;  or  because  the  evidence  was  never  6.  Bell  v.  Bell,  4  La.  471:  Gregory 

committed  to  writing,  Roberts  v.  Ben-  v.  Slaughter,  19  Ind.  342;  Merrifield 

ton,  I  Rob.  (La.)  100.  v.   Weston,   68    Ind.    78;    Warner    v. 

Looisiaiia. — Where  it  is  shown  that  Campbell,  39  Ind.  410;  Bein  v.  Heath, 

the  defect  in  the  record  cannot  be  sup-  142  U.  S.  704;  Curry  v.  Woodward,  50 

plied  by  certiorari,  the  cause  will  be  Ala.  258. 

remanded.     Wilkinson  v.  Martin,    13  When  the  application  is  delayed,  the 

La.  Ann.  479;  Connolly  v,  Martin,  12  appellant    should    account    for   it   by 

La.  Ann.  80.  affidavit.     Bell  v.  Bell,  4  La.  471. 

Xissoori. — Under    the     practice    of  In  Bein  v.  Heath,  142  U.  S.  704,  it 

Missouri  the  original  papers  lost  out  was  held  that  the  application  for  cer- 

of  the  record  may  be  supplied  by  stip-  tiorari  must  be  made  within  a  reason* 
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tion  will  not  be  granted  after  decision,^  nor  after  the  appeal  has 
been  dismissed,*  and  generally  not  after  argument,*  but  in  some 
cases  it  has  been  granted  after  submission  of  the  cause.*^ 


able  period  after  the  transcript  was 
printed,  and  counsel  had  had  oppor- 
tunity to  examine  it. 

1.  Pennsylvania  Co.  v,  Halderma&i 
69  Ind.  18;  Gregory  v,  Slaugliter,  19 
Ind.  342;  Devoss  v.  Jay,  14  Ind.  400; 
Chambers  v.  Hodges,  23  Tex.  104. 

WhoB  Allowablo. — But  it  has  been 
held  allowable  where  the  omitted  por- 
tion of  the  transcript  was  not  discov- 
ered until  the  cause  was  dismissed 
for  that  reason.  Harris  v,  Hopson,  5 
Tex.  529. 

MotioB  for  Bohoaring.  —  Where  the 
appellant  proceeds  with  the  argument 
on  the  assumption  of  the  correctness 
of  the  record,  he  will  not  be  granted 
a  rehearing  in  order  to  amend  the 
record.  Marion  County  v.  Centre 
Tp.,  105  Ind.  422;  Warner  v.  Camp- 
bell, 39  Ind.  409;  Pittsburgh,  etc.,  R. 
Co.  V,  Van  Houten,  48  Ind.  90;  Cole 
V.  Allen,  51  Ind.  122;  State  v.  Terre 
Haute,  etc.,  R.  Co.,  64  Ind.  297;  Mirri- 
field  r.  Weston,  68  Ind.  70;  Lawrence 
County  V.  Hall,  70  Ind.  469;  Mansur 
V.  Churchman,  84  Ind.  573;  Robbins  v, 
Magee,  96  Ind.  174;  State  v.  Dixon,  97 
Ind.  125;  Porter  v,  Choen,  60  Ind. 
33d;  Burgett  V.  Both  well,  86  Ind.  153. 

"  It  is  not  the  practice  in  any  court 
to  allow  a  new  trial  or  a  rehearing, 
merely  that  the  party  may  amend  his 
pleadings  and  present  the  case  in  a 
new  form."  Warner  r.  Campbell,  39 
Ind.  409. 

And  where  a  rehearing  has  been 
granted,  a  motion  for  writ  of  certiorari 
will  not  be  granted  at  the  rehearing. 
Gatling  v.  Newell,  12  Ind.  116. 

Assignment  of  Errors. — A  rehearing 
will  not  be  granted  in  order  to  allow 
the  appellant  to  amend  his  assign- 
ment of  errors.  Robbins  v.  Magee, 
96  Ind.  175. 

Exercise  of  Discretion. — An  appel- 
late court  has,  however,  discretion- 
ary power  to  reopen  a  case  after  it 
has  pronounced  judgment,  allow  an 
amended  record  to  be  filed,  and  grant 
a  rehearing  therein.  Supreme  Lodge 
V.  Dalberg,  138  111.  510. 

After  HCotion  to  Bismisi. — But  appel- 
lant may  have  the  transcript  com- 
pleted after  a  motion  to  dismiss,  w^here 
no  delay  is  occasioned.  Huyghe  v, 
Brinkman,  38  La.  Ann.  836. 


8.  Missouri  Pac.  R.  Co.  v.  Scott.  78^ 
Tex.  360;  Stanford  v.  Parker  (Ky., 
1891),  16  S.  W.  Rep.  268;  Warren  v. 
Campbell  (C.  PI.).  14  N.  Y.  Supp, 
365. 

The  record  cannot  be  amended  after 
dismissal  of  the  case.  Missouri  Pac. 
R.  Co.  V.  Scott,  78  Tex.  360. 

Amendmont  of  Botum  of  Jnttieo  of 
Poaoe. — A  return  of  a  justice  of  the 
peace  can  be  amended,  after  decision 
of  the  appeal,  to  show  a  fact  for 
whose  omission  the  case  was  ad- 
versely decided.  Warren  v.  Camp- 
bell (C.  PI.),  14  N.  Y.  Supp.  165. 

3.  Boyer  v.  Boyer,  4  Wash.  80;  Gil- 
loutet  V.  Marcelin,  7  La.  Ann.  442; 
Levy  ».  Weber,  8  La,  Ann.  439;  An- 
derson V.  St.  Croix  Lumber  Co.,  47 
Minn.  25;  Haas  v.  Kansas  City  R. 
Co.,  81  Ga.  792;  People  v.  O'Brien,  68 
Mich.  468;  Harrison  v.  Com.,  81  Va. 
491. 

In  Desmarais  v.  Board,  42  La.  Ann.. 
799,  the  appellant  was  allowed  to 
amend  the  transcript  after  the  argu- 
ment had  begun,  where  it  appeared 
that  ■  the  clerk's  certificate  was  com- 
plete and  calculated  to  mislead  the 
appellant.  To  the  same  effect* 
Troustine  v.  Ware,  38  La.  Ann.  779. 

Delayed  Objeotion.  —  But  where  the 
objection  to  the  record  is  not  made 
until  argument,  the  appellant  may, 
where  he  shows  surprise,  have  cer- 
tiorari. Quigley  v,  Campbell,  12  Ala. 
58. 

4.  Clark  v.  Wright,  67  Ind.  224; 
Pennsylvania  Co.  v.  Holderman,  69 
Ind.  18;  Warner  v,  Campbell,  39  Ind. 
410;  Judson  V.  Eslava,  Minor  (Ala.) 
71;  McDonald  v.  Gayle,  Minor  (Ala.) 
98;  Brown  v.  Torver,  Minor  (Ala.) 
370. 

"The  writ  of  certiorari  is  freely 
granted  by  this  court  on  a  proper  sug< 
gestion  of  diminution  of  the  record 
at  any  time  before  the  cause  has  been 
submitted,  and  indeed  has  often  ' 
been  allowed  after  the  submission  of 
the  cause."  Warren  v.  Campbell,  39 
Ind.  410. 

Waiver. — Objections  to  the  record  as 
defective  are  presumed  waived  unless 
made  before  the  cause  is  submitted  to 
the  appellate  court.  Chesapeake, 
etc.,R.  Co.  V.  Hendricks,  88  Tenn.  720. 
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(5)  To  Whom  Granted, — The  writ  will  be  granted  to  either  the 
appellant  or  the  appellee  upon  proper  motion.*  The  court  will  not 
order  the  writ  of  its  own  motion,*  unless  to  inform  itself  for  the 
purpose  of  affirming  the  judgment.* 

(6)  Application  and  Issuance. — Tho  Kotion  for  certiorari  should  be 
in  writing,*  and,  where  so  made  and  properly  filed  by  the  clerk, 
may  be.  acted  on  by  the  appellate  court  without  the  presence  of 
counsel.* 

Kotiee  of  the  Kotion  must  be  served  upon  the  adverse  party,^  and 
the  motion  must  clearly  show  that  the  claimed  omissions  are 
properly  a  part  of  the  record  below,^  and  at  least  prima-facte 
material.® 

Bated  on  Affldaylt. — Defects  in  the  transcript  on  appeal  are  never 
presumed,  but  must  be  shown  and  proved  before  the  appellate 
court.*      Where  the  diminution  suggested  is  obvious  on    mere 


In  Criminal  Case. — As  where  appel- 
lant on  conviction  attempts  to  take  ex- 
ception to  the  absence  of  an  indorse- 
ment of  appeal  on  a  warrant  of  a  jus- 
tice of  the  peace.  Harrison  v.  Com. ,  81 
Va.  491. 

Certiorari  to  Ailirm. — Where  the  cer- 
tiorari is  sought  for  the  purpose  of 
affirming  the  judgment,  it  may  be 
awarded  without  a  showing,  and  even 
after  argument  on  errors  assigned. 
Judson  V.  Eslava,  Minor  (Ala.)  71. 

Louisiana. — Where  the  three  judicial 
days  within  which  the  appellant  may 
file  a  transcript  of  appeal  have  not 
expired,  the  appellate  court  will  grant 
a  certiorari  to  amend  the  record,  al- 
though the  cause  has  been  submitted. 
Lewis  V,  Peterkin,  39  La.  Ann.  781; 
Trudeau  v.  New  Orleans,  etc.,  R.  Co., 
15  La.  Ann.  717. 

1.  Dameron  v.  Harvey,  23  Mo.  App. 
198. 

2.  Robinson  v.  Varnell,  16  Tex.  382; 
Rohrbaugh  v.  Bennett,  30  W.  Va.  186. 

Contra. — In  Marcus  v.  State,  26  Ind. 
loi,  it  was  held  that  where  the  tran- 
script is  obviously  imperfect, the  appel- 
late court  may,  upon  its  own  motion, 
order  certiorari;  as  where,  in  a  crim- 
inal case,  it  appeared  that  the  infor- 
mation had  been  omitted  from  the 
transcript,  Marcus  v.  State,  26   Ind. 

lOI. 

The  applicant  must  be  a  party  to  the 
appeal  entitled  to  be  heard  before  the 
appellate  court.  State  v.  Chastain, 
104  N.  Car.  900. 

Where  the  applicant  had  filed  no  as- 
signment of  errors  and  taken  no  ex- 
ceptions below,  the  writ  was  refused. 
State  V,  Chastain,  104  N.  Car.  900. 


8.  Kesler  v,  Myers,  41  Ind.  555; 
Brown  v,  Osborne,  i  Blackf.  (Ind.) 32; 
Bannister  v.  Allen,  i  Blackf.  (Ind.) 
414;  Colerick  v.  Hooper,  3  Ind.  316; 
Jones  V.  Van  Patten,  3  Ind.  107;  Doe 
V.  Owen,  2  Blackf.  (Ind.)  452;  Songer 
V.  Walker,  i  Blackf.  (Ind.)  251;  Gat- 
ling  V,  Newell,  12  Ind.  116;  State  v, 
Pearce,  14  Ind.  426;  Francklyn  v. 
Reeves,  Cas.  Temp.  Hardw.  118. 

4.  Merrifield  v,  Weston,  68  Ind.  76; 
Davis  V.  McGehee,  24  Tex.  209. 

5.  Merrifield  v.  Weston,  68  Ind.  76. 

6.  Clark  v.  Wright,  67  Ind.  224; 
Durbin  v.  Haines.  99  Ind.  463;  Figart 
V.  Halderman,  59  Ind.  424. 

7.  Johnson  ».  State,  26  Tex.  117; 
Hanover  F.  Ins.  Co.  v.  Lewis,  22  Fla. 
568;  Burroughs  v.  State,  17  Fla.  643. 

Otherwise  the  writ  will  be  refused. 
Hanover  F.  Ins.  Co.  v.  Lewis,  22  Fla. 
568. 

8.  Curry  v.  Woodward,  50  Ala.  258. 

Beoommittal. — Where  a  record  is  re- 
committed to  the  trial  judge  to  have 
omitted  matters  inserted  therein,  it 
must  be  clearly  shown  that  such 
matters  are  embraced  by  the  trial- 
court  proceedings.  Durant  v.  Durant, 
35  S.  Car.  604;  Correll  v.  Georgia 
Constr.,  etc.,  Co.,  35  S.  Car.  593. 

Bonth  Carolina.— The  Supreme  Court 
cannot  amend  a  case  so  settled, 
nor  compel  the  insertion  of  matter 
stricken  out  by  the  trial  judge  upon 
settlement.  Correll  v,  Georgia  Constr. , 
etc.,  Co.,  35  S.  Car.  593. 

9.  Mullary  v.  Caskaden,  Minor  (Ala.) 
20;  Von  Glahn  v.  Von  Glahn,  40  111.  73. 

A  properly  authenticated  transcript 
is  presumed  correct  and  complete  un- 
til the  contrary  is  shown,     Mullary  v. 
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inspection  of  the  face  of  the  record,  further  proof  is  not  re- 
quired.^ In  all  other  cases  the  motion  must  be  based  on  the 
affidavit  of  the  applicant  specifically  setting  out  the  defects  to 
be  remedied  by  the  writ.* 

Original  Tranaoript  Beturnod. — Where  the  writ  is  granted,  the  appel- 
late-court clerk  must  seal  up  the  papers  originally  sent  up,  and 
transmit  them  to  the  trial-court  clerk.' 

(7)  Continuance, — The  mere  grant  of  the  writ  does  not  of  itself 
act  as  a  continuance  of  the  cause;*  a  special  order  must  be  had 
to  that  effect.*  Where  a  continuance  is  desired  to  amend  the 
record,  a  complete  copy  of  the  existing  record  below  should  be 
filed,  and,  upon  suggestion  of  diminution  and  writ  of  certiorari 
granted,  a  motion  made  for  a  postponement  of  the  cause  until 
the  amendment  can  be  procured.*  Time  will  be  granted  as  a 
matter  of  course  when  the  writ  is  allowed,'' 

(8)  Return  of  Certiorari — Co&flnod  to  Spoeiflod  DefecU. —  The  clerk 
in  making  out  a  transcript  on  return  to  a  certiorari  must  confine 
himself  to  the  omissions  or  defects  specially  pointed  out  in  the 
certiorari.®  He  has  no  authority  to  alter  other  parts  of  the 
transcript,®  but  unless  otherwise  ordered  the  entire  trial-court 
record  should  bereturned.** 

Sapplemental  Trasteript. — ^As  certiorari  is  purely  an  auxiliary  pro*- 
ceeding,  the  corrections  should  be  certified  up  by  a  supplemental 
transcript.** 

Caskaden,  Minor  (Ala.)  to;  Stebbins        5.  Reed  v.  Curry,  40  111.  74. 

V.  Butler,  Minor  (Ala.)  i^i.  6.  Ross  v.  Piano Sceel  Works,  34  111. 

1.  Peoria  M.  &  F.  In«.  Co.  if,  Walscr,  App.  324;  Cook  9,  Cook,  104  111.  98. 
22lnd.  73;  Marcus  V. State,  26  Ind.  loi.         It  is  essential  to  file  the  record  in 

%.  State    V.    Orrick,    106    Mo.    rir;  order  that  the  appellate  court  may  be 

State  V.  Blunt,  Tio  Mo.  322;  Kesler  tf,  enabled  to  se«   whether  the  desired 

Myers,  41  Ind.  543:  Thorn  v.  Wilson,  amendment  is  material  or  not.     Ross 

24  Ind.  323;  Sowle  v.  Cosner,  56  Ind.  v.  Piano  Steel  Works,  34  111.  App.  324. 
276;   Fisher  v.    Dynes,   62    Ind.    348;        7.  Childress  it,   Allin,  15   La.   500; 

Grayson  v,  Cummins,  Dall.  (Tex.) 391;  Lee  tt.  Kemper,  3  Rob.  (La.)  i;  Wolfley 

Harris  v.  Hopson,  5  Tex.  529',   Davis  z'.  Lebanon  Min.  Co,, 3  Colo.  296;  Pleyte 

V,  McGehee,  24  Tex.  209;   Von  Glahn  v,  Pleyte,  14  Cok>.  595;   Doe  v,  Owen, 

V,  Von  Glahn,  40  111.  73;  Hlinois  Cent.  2  Blaekf.  (Ind.)  452;   Baars  9.  Creary, 

R.  Co.  19,  Garish,  40  111.  70T  Mullary  v,  23  Fla.  61. 

Caskaden.  Minor  (Ala.)  20;   William*        8.  Stroud  v.  State,  55  Ala.  77. 
V,  Qninn,  7  Cow.  (N.  Y.)  539.  •.  Stroud  v.  State.  55  Ala.  77. 

The  affidavit  should  show  both  the        Where  on  return  of  the  writ  it  ap^ 

matters  omitted  and  the  fact  that  they  pears  that  the  original  record  is  mie*- 

can  be  supplied.     Broadwell  v.  Ray,  in^,  the  appellate  eouft  will  take  no 

III  K.  Car.  457.  further  action  until  it  is  restored  below 

Wlierv  Writ    not  Bequfired— /TfirrnHV.  or  proper  substitute  made.  Nichollsv. 

—Where  no  objection  is  made  by  the  Dtwninif,  99  N.  Car.  8*. 
adverse  party,  the  applicant  may  be        10.  State  v.  Van  Zant,  71  Mo.  541. 
permitted  to'  file  an  amended    tran*        Lnpreper  StCm.<-^The  clerk  eannoc 

script  in  the  appellate  court  properly  certify  as  a  return  to  the  writ  that  the 

certified  fnsteikl  of  applying  for  a  writ  record  is  imperfect.     Such  certificate 

of  certiorari.     Flagler  v.  Crow,  40  III.  is  of  no  effect.     State  v.  Van  Zttot,  71 

70;  Rowley  V.  H-u^es,  40  111.  71.  Mo.  541. 

%,  Garnet  v,  Mclntyre,  DaU.  (Tex.)        11.  Pleyte  v,  Weyie,  f4  Cola  9^; 

607.  Wolfley  V,  Lebanon  Mia.  Co>.,  3  Colo. 

4.  Reed  v,  Cntry,  40  111.  74.  296. 
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Part  of  Original  Trantoript. — Where  properly  certified  up,  the  cor- 
rections returned  become  part  of  the  original  transcript  in  the 
appellate  court.*  Where  the  entire  trial-court  record  is  returned  it 
supersedes  the  original  transcript,  and  the  latter  cannot  be  re- 
ferred to  in  a  determination  of  the  cause.* 

Timo. — Where  the  appellant  fails  to  have  the  writ  returned 
within  a  reasonable  time,  or  the  time  limited  by  the  appellate 
court,  the  appeal  will  be  dismissed.' 

Manaor  of  Boturii. — The  certiorari  must  be  returned  with  the  cor- 
rected record  or  it  will  have  no  authenticity.* 

Imporfoot  Botnm. — Where  the  return  to  the  certiorari  still  omits 
material  parts  of  the  record  the  appeal  will  be  dismissed.* 

Cooti  of  Certiorari. — The  clerk  below  will  be  allowed  no  costs  for 
the  return  on  certiorari  where  the  omissions  in  the  original  record 
are  solely  attributable  to  his  fault.* 

(9)  Supplemental  Transcript — laavo  to  File. —  Without  certio- 
rari, agreement  of  parties,  or  permission  of  the  court  first  ob- 
tained, an  appellant  cannot  correct  the  transcript  by  filing  a 
supplemental  transcript  of  his  own  motion.^ 

BoTiew  of  Amendment  to  Beeord. —  on  the  defect  amended.    Gady  v,  State^ 

Trial-court     proceedings    to    amend  83  Ala.  51;  Chicago,  etc.,  R.  Co.  v. 

the  record  pending  an  appeal  cannot  Phelps,  125  111.  482. 
be  brought  up  as  a  separate  suit  in        3.  Prudhomme  v.  Murphy,  5  Mar* 

error.     Pleyte  v.  Pleytc,  14  Colo.  593;  tin,  N.  S.  (La.)  91. 
Wolfley  V.  Lebanon  Min.  Co.,  3  Colo.         Eighteen  months  is  an  unreasonable 

296.  time.   Prudhpmme  v.  Murphy,  5  Mar* 

Where  so  brought  up  the  writ  of  tin,  N.  S.  (La.)  91. 
error  or  appeal  will  be  dismissed,  but  4.  Mays  v.  Forbes,  11  Tex.  284. 
counsel  may  withdraw  the  record,  and  Quashing  Writ. — The  writ  of  certi- 
upon  notice.tender  it  on  application  for  orari  may  be  quashed  after  the  re- 
leave  to  refile  as  a  supplemental  tran-  turn  when  it  is  made  to  appear  that  it 
script  in  the  original  appeal.  Pleyte  will  not  serve  the  ends  of  justice. 
V.  Pleyte,  14  Colo.  596.  Martin  v.  Southern  R.  Co.,  53  Ark. 

Return   Presumed   Correct. —  If   the  250. 
presiding  judge  below  certify  in  an-        As  where  it  is  issued  to  bring  up* 

swer  to  a  certiorari  that   the  entire  a  bill  of  exceptions,  and  the  retura 

record   has  been  returned,  it  is  con-  shows  that  the  bill  as  certified  does 

elusive.   An  action  for  false  return  can  not  conform  to  the  original  on  file, 

only  be  resorted  to.   Flagg  v.  Searls,  Martin  v.  Southern  R.  Co.,  53  Ark. 

31  Leg.  Int.  (Pa.)  loi.  250. 

1.  Goodrich    v.    Cook,   81    111.   41;        5.  Deblieux  v.  Case,  7  Martin,  N» 
Rowley  v,  Hughes,  40  111.  316;  Anony-  S.  (La.)  260. 

mous,  40  III.  53;  Flagler  v.  Crow,  40  Hegligenee  of  Clerk.  —  Where    the 

111.   70;   Jones  V.  Van  Patten,  3  Ind.  appellant  has  been  granted  reasonable 

107.  opportunity  to  perfect  the  record  the 

2.  State  V,  Anderson,  86  Mo.  309.  negligence  of  the  clerk  is  no  excuse 
Amendmenti  before  Tiling  Transeript.  for  confusion  or  imperfection  therein, 

-—  Amendments    to    the     record    be-  as  the  clerk  in  contemplation  of  law 

low  made  after  the  appeal  is  taken,  is  the  appellant's  agent.     Dameron  v, 

but  before  return  of  the  record,  should  Harvey,  23  Mo.  App.  198;   Caldwell 

be  embodied  by  the  trial-court  clerk  in  v,  Hawkins,  46  Mo.  263;    Red  way  v^ 

the    original    transcript.      Ware     v.  Chapman,  48  Mo.  218. 

Brewer,  34  Ala.  114.  6.  Bell  v.  State,  74  Ala.  420;  Ross  v. 

Errors  Based  on  Defeet. — The  return  State,  74  Ala.  532. 

of  a  certiorari  amending  the  transcript  7.  Baker  v.  Loring,  65  Mo.  527. 

nullifies  an  assignment  of  error  based  Kentucky.  — Where  the  transcript  has^ 
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BonrlM. — Where  the  appellant  is  permitted  to  file  an  amended 
transcript,  it  should  be  served  on  all  parties  in  interest  ;^  but  ser- 
vice of  notice  of  filing  upon  the  appellee  is  not  required.* 

o.  Abstract   of   Record — (i^  In  General. — In  some  states 

statutes  allow  or  require  the  appellant  to  file  a  printed  abstract  of 
the  record.*  A  proper  abstract  so  filed  is  a  substitute  for  the  tran- 
script,* and  the  case  will  be  heard  on  the  facts  presented  therein.* 
The  original  transcript  will  not  be  examined  except  where  the 
abstracts  of  appellant  and  appellee  conflict.* 


been  filed  in  good  faith,  an  omission 
therein  may,  after  the  time  for  filing 
has  expired,  be  supplied  by  filing  an 
additional  transcript.  Bush  v.  Lisle, 
86  Ky.  504. 

Xotlon  for  Sopplemontal  Transeript. — 
The  appellants  are  in  court  and  bound 
to  take  notice  of  a  motion  of  this  char- 
acter.    Vahle  V.  Brackenseik,  145  111. 

233. 
But  the  court  will  not  permit  filing 

without  notice  where  a  party  may  be 
prejudiced  thereby.  Vahle  v.  Bracken- 
seik, 145  111.  233. 

Filing  Amended  Reoord. — Where  the 
clerk  of  the  trial  court  has  prop- 
erly prepared  and  authenticated  an 
amended  transcript,  the  issuance  of 
a  certiorari  is  unnecessary.  Vahle  v. 
Brackenseik,  145  111.  235;  Bergen  v. 
^"^ZZ^^  40  111.  61;  Rowley  v,  Hughes, 
40  111.  71. 

1.  Vahle    V.    Brackenseik,    145   111. 

235. 

2.  Bergen  v.  Riggs,40  111.  61;  Row- 
ley V.  Hughes,  40  111.  71;  Vahle  v. 
Brackenseik,  145  111.  233. 

Unless  the  court  can  see  that  par- 
ties will  be  prejudiced  by  the  lack  of 
notice.  Vahle  v.  Brackenseik,  145  111. 
233. 

8.  See  Rev.  Stat.  Missouri,  §  2253 
(1889). 

4.  Arkansas. — May  v.  Dyer,  57  Ark. 
541.  X 

Illinois. — McGillis  v.  Gale,  36  111. 
App.  316;  Parry  v.  Arnold,  33  111.  App. 
622;  Downey  v.  Hopkins,  43  111.  App. 

542. 
Iowa. — Thatcher  v.  Stickney(Iowa, 

1893).  55  N»  W*  Rep'  488;  Johnson  v. 
Johnson  (Iowa,  1893),  54  N.  W.  Rep. 
250;  State  V.  Stone  (Iowa,  1893).  55  N. 
W.  Rep.  6;  Thompson  v.  Anderson,  86 
Iowa  703. 

Missouri. — Hemelreich  v.  Carlos,  24 
Mo.  App.  264;  State  v.  Pace,  34  Mo. 
App.  458;  Hughes  V.  Vanstone,  24M0. 
App.  637;  Singer  Mfg.  Co.  v,  Giverns, 


35  Mo.  App.  602;  In  re  Redding,  31 
Mo.  App.  425;  Hohstadt  v.  Daggs,  49 
Mo.  App.  158;  Colburn  v.  Brunswick 
Flour  Co.,  49  Mo.  App.  415. 

Pennsylvania. — Finch  v.  Conrade, 
154  Pa.  St.  326. 

South  Dakota. — Peterson  v.  Siglin- 
ger  (S.  Dak.,  1892),  52  N.  W.  Rep. 
1060. 

Accordingly  the  abstract  must  show 
that  it  contains  all  the  instructions 
and  all  the  evidence  when  questions 
affecting  either  are  reviewed,  or  the 
judgment  will  be  affirmed.  McGillis 
V.  Gale,  36  III.  App.  316;  Johnson  v. 
Johnson  (Iowa,  1893),  54  N.  W.  Rep. 
250;  Weider  v.  Overton,  47  Iowa  538; 
Brooke  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  504;  Goode  v.  Stearns,  82  Iowa 
709;  Knight  V.  Chicago,  etc.,  R.  Co., 
81  Iowa  310;  Noyes  v.  Lane,  2  S.  Dak. 

55. 

5.  Bradley-Hubbard    Mfg.    Co.    v. 

Bean,  20  App.  in;  Hyatt  v.  Wolfe,  22 
Mo.  App.  191;  Ballard  v.  Cheney,  19 
Neb.  58;  Alexander  v.  Irwin,  20  Neb. 
204. 

The  Abitract  Imports  Verity.  —  The 
verity  can  only  be  attacked,  therefore, 
to  the  same  extent  and  by  the  same 
method  as  the  transcript,  where  not 
denied  by  an  abstract  of  the  appellee. 
White  V.  Savery,  49  Iowa  197. 

Corrections. — Where  the  abstract  fur- 
nishes data  for  the  correction  of  a  mis- 
take occurring  therein,  as  a  date,  it 
will  be  deemed  corrected.  Hall  v. 
School  Dist.  No.  10,  24  Mo.  App. 
213. 

6.  Or  the  statements  of  counsel. 
Hemelreich  v.  Carlos,  24  Mo.  App. 
264;  Webb  V.  Allington,  27  Mo.  App. 
559;  Brown  v.  Pope,  28  Mo.  App. 
379;  State  V.  Butterfield,  73  Iowa  86. 

Instance.— The  appellate  court  will 
not  therefore  resort  to  the  transcript 
to  discover  what  the  averments  of  the 
petition  were.  Brown  v.  Pope,  28  Mo. 
App.  379. 
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Votioo  of  Tranoeript  Boqoirod. — Where  parties  are  required  to  file 
abstracts,  the  appellee  must  give  notice  if  he  requires  a  transcript 
also  to  be  filed,^  and  the  appeal  will  not  be  dismissed  for  failure 
to  file  until  a  reasonable  time  thereafter.* 

Entitling. — A  paper  filed  and  intended  as  an  abstract  will  be  so 
considered,  although  not  so  entitled.* 

iTo  Abttraot  Filed. — Where  no  abstract  is  filed,  the  appellate  court 
will  not  resort  to  the  transcript,  but  will  dismiss  the  appeal,*  or 
strike  the  case  from  the  docket.* 

(2)  Wftat  the  Abstract  is,  —  An  abstract  is  not  properly  a 
statement  of  what  the  record  is,  but  an  abbreviation  of  the  tran- 
script.* 

A  Complete  Baoord  ihould  not  be  Filed. — Where  an  abstract  is  required, 
it  is  not  proper  practice  to  present  a  complete  record ;  the  sub- 
mission in  such  case  will  be  set  aside,  with  permission  to  file 
proper  abstract.^  ' 

(3)  Omissions. — Portions  of  the  record  involving  no  question 
should  be  omitted  ;**  but  every  record  matter  essential  to  a  full 
understanding  and  proper  decision  of  the  case  must  be  shown  in 
substance  fairly  and  intelligibly  by  the  abstract.* 

1.  Fairburn  v.  Goldsmith,  56  Iowa  What  Copied  Yerhatim. — That  part 
348.  of  the  record  to  which  exceptions  are 

2.  Fairburn  v.  Goldsmith,  56  Iowa  taken  should  be  set  out  verbatim.  In 
348.  re  Redding,  31  Mo.  App.  428;  Nichols 

3.  Noble    V.   Des  Moines,  etc.,   R.  v,  Nichols,  39  Mo.  App.  291. 

Co..  61  Iowa  677.  Parts  Omitted. — All  parts  of  the  rec- 

4.  Clark  v.  Fairley,  100  Mo.  236.  ord    omitted   from    the   abstract    are 

5.  Shouse  V,  Krusor  (Mo.  App.,  treated  as  out  of  the  case.  Ballard  v, 
1886),   3   West.    Rep.    768;    Davis    v,  Cheney,  19  Neb.  58. 

Spicer(Mo.  App.,  1886),  4  West.  Rep.  Pleadings.— The  effect  of  the  plead- 

886.  ings  may  be  set  forth  in  the  abstract 

Printed  Abstracts. — Where  the  rules  where  no  mention  is  made  regarding 

of  court   require  a  printed    abstract,  them.     Goodson    v,  Wabash,  etc.,  R. 

a  type-written  copy  will  not   suffice.  Co.,  23  Mo.  App.  81. 

Johnson   County  v.  Bryson,   26  Mo.  7.  State  v,  O'Day,  68  Iowa  213. 

App.  484.  t.  Johnson  v.  Bantock,  38  111.   114; 

6.  In  re  Redding,  31  Mo.  App.  428;  Florez  v.  Brown,  37  111.  App.  270;  Peo- 
Goodson  V.  Wabash,  etc.,  R.  Co.,  23  pie  v,  Angerer,  23  111.  App.  450; 
Mo.  App.  81;  Foster  V.  Trimble,  18  Mo.  Vaughn  v.  Smith,  58  Iowa  553;  Tootle 
App.  394;  Hausmann  v,  Hope,  20  Mo.  v.  Taylor,  64  Iowa  629:  Hohstadt  r. 
App.    193;  Coy  V.  Robinson,  20  Mo.  Daggs,  49  Mo.  App.  158. 

App.   462;    Hyatt    v,  Wolfe,  22    Mo.  9.  Florez  v.  Brown,  37  111.  App.  270; 

App.  192.  Johnson    v.    Bantock,     38    111.     iii; 

Index. — An  index  to  the  record  is  not  Hanchett  v,  Riverdale  Distillery  Co., 

an  abstract.     Ward  v.  Stanley,  41  IlL  15  111.  App.  57;  Chats  worth  v.  Ward, 

App.  417.  10  111.  App.  75;  Fisher  ».  Ham,  24  III. 

Papers  not  Seferred to. — Where  papers  App.  602;  Walker  v.  Haughey,  25  111. 

are  not  alluded  to  in  the  abstract,  the  App.  135;  Mueller  v.   Newell,  29  IlL 

court  will  not  search  the  record  there-  App.  192;  Fenter  v,  Toledo,  etc.,  R. 

for.     Creighton  V.  Garcia,  41  111.  App.  Co.,     29    III.    App.    250;     People    v, 

429.  Angerer,   23   111.   App.  450;   Lake  v. 

E^ors  not  Conildered.  —  Errors   as-  Lower,  30    III.   App.   500;    Ward    v. 

signed  on  matters  not  included  in  the  Stanley,   41    111.    App.    417;   Calvert 

abstract  will  not  be  considered.  Florez  v.  Bates,  44  Mo.  App.  626. 

V,  Brown,  37  111.  App.  270.  Where  the  error  alleged  is  contained 
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Matters  not  in  Abstract.. — Matters  not  presented  by  the  abstract  will 
not  be  considered,  whether  contained  in  the  transcript  or  not.^ 

Costs  of  Immaterial  Hatters. — Where  matters  immaterial  to  the  de- 
cision of  the  appeal  are  included,  the  appellant  will  not  be  allowed 
costs  therefor.* 

(j()  Jurisdictional  Fads. — The  abstract  must  show  matters  es- 
sential to  vest  the  appellate  court  with  jurisdiction  of  the  appeal.' 

(5)  Presumptions, — Allegations  of  the  appellee's  abstract  are 
conchisively  presumed  true  unless  denied  by  the  appellant.* 


in  the  record  proper,  only  that  record, 
or  so  much  as  is  necessary  for  a  com- 
plete comprehension  of  the  case,  need 
be  printed.  Where  the  error  must  be 
presented  by  a  bill  of  exceptions,  the 
abstract  must  show  affirmatively  that 
thebill  of  exceptions  was  properly  filed. 
Holsiadt  V,  Daggs,  49  Mo.  App.   158. 

A  statement  in  the  abstract  that  it 
contains  all  material  portions  of  the 
record  is  not  sufficient  where  it  ap- 
pears that  a  material  portion  is  omitted. 
Lindsey  v.  Western  Mut.  Aid  Soc. 
(Iowa,  1890),  44  N.  W.  Rep.  685. 

Evideneo. — It  must  set  out  all  the 
evidence  material  to  the  question 
raised  concerning  it,  or  the  judgment 
will  be  affirmed.  Miller  v,  Terkeldsen, 
80  Iowa  476;  Lindsey  v.  Western  Mut. 
Aid  Soc.  (Iowa.  1890).  44  N.  W.  Rep. 
685.   Sec  article  Bills  of  Exceptions. 

1.  Todd  V.  Demerqjs,  15  Colo.  88; 
Tipton  Bank  v,  Davidson,  40  Mo. 
App.  423;  Bensberg  v.  Turk,  40  Mo. 
App.  227;  Shaw  V,  Bryan,  39  Mo.  App. 
523;  Kamerick  v,  Castleman,  29  Mo. 
App.  658;  State  V,  Pace,  34  Mo.  App. 
464;  Foster  r.  Trimble,  18  Mo.  App. 
394:  Goodson  V.  Wabash,  etc.,  R.  Co., 

23  Mo.  App.  76;   Hyatt  v.  Wolfe,  22 
Mo.  App.   191;  Cuomo  v.  St.  Joseph, 

24  Mo.    App.    567;     Kansas    City    v. 
O'Connor,  36  Mo.  App.  594. 

Dismisied. — Where  no  abstract  is 
filed  the  appeal  will  be  dismissed. 
Foster  v,  Trimble,  18  Mo.  App.  394. 

Jndgmont  AiBrmed. — Where  the  ab- 
stract required  does  not  set  forth  as 
much  as  is  necessary  to  a  full  compre- 
hension of  the  questions  involved, 
judgment  will  be  affirmed.  State  v. 
Pace,  34  Mo.  App.  464. 

2.  Chandler  r.  Fremont  County,  42 
Iowa  58;  Macomber  v.  Peck,  39  Iowa 
351;  Martin  v.  Cole,  38  Iowa  699; 
York  r.  Clemens,  41  Iowa  95;  Byerlec 
V.  Mendel,  39  Iowa  382;  Dye  v.  Young, 
55  Iowa  433;  Poole  v,  Hintrager,  60 
Iowa  180. 

8.  Schooley  v.  Globe  Ins.   Co.,   76 


lowa  78;  Whiton  v.  Fuller,  77  Iowa 
599;  Donnelly  v.  Cedar  County,  75 
Iowa  536;  Talbot  v.  Noble,  75  Iowa 
167;  Phillips  V,  Follet,  69  Iowa  39. 
Hotioo  of  Appoal.— As  due  service  of 
notice  of  appeal  on  appellee  and  clerk, 
Phillips  Vn  Follet,  69  Iowa  39;  and 
that  judgment  was  entered  below  in 
the  case  appealed  from.  State  v, 
Briggs,  73  Iowa  456.  See  Transcript 
Jurisdictional  Facts ^  infra. 

4.  Iowa. — Lindsey  v.  Western  Mut. 
Aid  Soc.  (Iowa,  1890),  44  N.  W.  Rep. 
685;  Shattuck  V.  Burlington  Ins.  Co., 
78  Iowa  377;  Cartwright  v.  Copess,  60 
Iowa  195;  Hall  v.  Harris,  61  Iowa  500; 
Hassett  v,  Hassett,  66  Iowa  304;  £1- 
dredge  v.  Bell,  64  Iowa  125;  Mont- 
gomery County  V.  American  Emigrant 
Co.,  47  Iowa  91;  Barnes  v.  Independ- 
ent Dist.  No.  2,  51  Iowa  700;  State  v, 
Smouse,  49  Iowa  634;  Kearney  v, 
Ferguson,  50  Iowa  72;  Huff  v.  Far- 
well,  67  Iowa  298;  Hardy  v.  Moore, 
62  Iowa  72;  Farmer  v.  Sasseen,  63 
Iowa  no;  Allen  v.  Pennell,  51  Iowa 
537;  Weaver  v.  Kintzley,  58  Iowa  191; 
Kendrick  v.  Eggleston,  56  Iowa  12S. 
Missouri, — State  v.  Wagers,  47  Mo. 
App.  431. 

The  appellant  is  presumed  to  assert 
that  all  motions  in  the  abstract  have 
been  made  properly  matters  of  record, 
Thompson  v.  Silvers,  59  Iowa  670; 
Wilson  V.  First  Presbyterian  Church, 
60  Iowa  112;  State  v.  Tucker,  68  Iowa 
50;  and  if  the  appellee  denies  it  he 
must  do  so  in  an  additional  abstract, 
Thompson  v.  Silvers,  59  Iowa  670; 
State  V.  Tucker,  68  Iowa  50. 

Where  the  abstract  sets  out  properly 
a  part  of  the  record,  the  whole  docu- 
ment is  presumed  to  be  set  forth  un- 
less it  is  shown  otherwise.  Baird  v, 
Chicago,  etc.,  R.  Co.,  61  Iowa  359. 

Facts  Ontaldo  the  Rooord. — But  the 
abstractive  statements  as  to  facts  out- 
side the  record,  or  where  there  is  no 
claim  that  the  fact  appears  of  record, 
cannot  be  regarded  by  the  appellate 
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(6)  Appellee* s  Additional  Abstract. — Where  the  appellee  claims 
that  the  abstract  is  unfair,  a  simple  objection  is  not  sufficient.^ 
He  must  file  an  amended  or  additional  abstract  supplying  the 
alleged  omissions.* 

Limit!  of  Additional  AlMtraot. — The  appellee  may  in  his  additional 
abstract  add  to,  explain,  or  contradict  appellant's  abstract.'  But 
he  cannot  set  forth  new  and  distinct  grounds  of  error  not  alleged 
therein.'* 

(7)  Evidence  Dehors  Abstract. — The  verity  of  an  abstract  can- 
not be  attacked  by  mere  arguments  or  assertions  in  briefs.' 

Cortiileatet. — ^The  certificate  of  the  clerk  below,^  or  a  certificate  or 
an  affidavit  of  the  trial  judge  J  cannot  be  considered  in  contradic- 
tion, amendment,  or  additions  to  the  abstract. 

court.     Dickerman  V.  Lubiens,  yolowa  385;    Balm   v.    Nunn,   63    Iowa  641;. 

346;  Anderson   v,   Leverich,   70  Iowa  O'Brien  v.  Harrison,  59  Iowa  686. 

744.     As  where  an  appellant  states  in  The  appellee  must  supply  what  he 

his  abstract  that   a   decree   was    not  alleges  is  omitted,  where  appellant's 

signed  until   after  adjournment,  and  abstract  purports  to  set  out  all  the  evi- 

nothing  appears  of  record  to  support  it.  dence.      McArthur  v.  Linderman,  62 

Dickerman  v,  Lubiens,  70  Iowa  346.  Iowa  307;  Andrews  v,  Kerr,  49  Iowa 

Pretnmption  whore  Appolleo  does  not  680;   Allen  v.   Bryson,  67   Iowa   591- 

Appoar. — Where  the  appellee  fails  to  Mielenz  v,  Quasdorf,  68  Iowa  726. 

appear,  the  appellant's  abstract,  so  far  Where  it  does  not  purport  to  set  out 

as  it  purports  to  set  forth  the  record,  all    the   evidence,  appellee   may   set 

is     conclusively     presumed    correct,  forth  the  evidence  omitted,  and  deny 

Ruble  V.  Helm,  57  Ark.  305;  Tucker  V.  then    all    the    evidence    it    includes. 

Byers,  57  Ark.  2x5;  Ruble  v.  Cottrell,  Cartwright  v.  Copess,   60  Iowa  195; 

57  Ark.  190.  Hall  v,  Harris,  61  Iowa  500;  Howe  v^ 

Where  it  appears  expressly  or  by  Jones,  66  Iowa  156;  Hassett  v.Hassett, 

implication  that  the  abstract  does  not  66  Iowa  304.      * 

fully  set  forth  the  record,  the  judgment  Estoppel  of  Appellee.  —Where  appel- 

appealed  from  will  be  presumed  cor-  lee  denies  the  correctness  of  appellant's 

rect.     Ruble  v.  Helm,  57  Ark.  305.  abstract,  the  appellant  is  not  estopped 

1.  Daniels  v.  Knight  Carpet  Co.,  15  by  averments   of   correctness  in  the 
Colo.  56.  original  abstract,  or  the  certificate  o£ 

2.  Daniels  v.  Knight  Carpet  Co.,  15  the  judge  and  shorthand  reporter  at- 
Colo.  56;  Guinn  v.  Phoenix  Ins.  Co.,  tached  thereto,  from  suggesting  dim- 
80  Iowa  346;  Brooks  v,  Chicago,  etc.,  inution  of  the  record,  and  filing  a  cor* 
R.  Co.,  81  Iowa  504;  Dalbkermeyer  v,  rected  or  supplemental  abstract.. 
Scholtes  (S.  Dak.,  1892),  52  N.  W.  Mahaffy  t^.  Mahaffy,  63  Iowa  59. 
Rep.  871;  Noyes  V.  Lane,  2  S.Dak.  55.  S.  Cudomo  v,  St.   Joseph,   24  .Mo. 

Missonri. — In  Missouri  the  appellee  App.  567. 

may  file  and  serve  specified  objections  4.  Cudomo   v.  St.  Joseph,  24  Mo., 

to  the  appellant's  abstract.     State  v,  App.  567. 

Wagers,  47  Mo.  App.  431.  5.  Anglo-American,  etc.,  Co. v.  Bush^ 

Appellee    most    Supifly    Evidenee. —  84  Iowa  272;    Van  Winkle    v.   Iowa. 

Where  the  amended  abstract  of  the  Iron,  etc..   Fence  Co.,   56   Iowa  245; 

appellee  contains  evidence  alleged  to  Rankin  v.  Miller,  43  Iowa  11;  Farmer 

be  omitted   in  appellant's  abstract,  it  z/.  Sasseen,  63  Iowa  no;   Roberts  v, 

will  be  presumed   to  set  out  all  the  Leon  Loan,  etc.,  Co.,  63  Iowa  76. 

evidence  omitted.     Wells  v.  Burling-  Proof  of  Contenti. — The  certificate  of 

ton,  etc.,  R.  Co.,  56  Iowa  520;  Wilson  the  judge  copied  into  the  record  doe» 

f.  Palo  Alto  County,  65  Iowa  18;  Cross  not  prove  the  contents  of  the  abstract. 

V,  Burlington,  etc.,  R.  Co.,  51  Iowa  It  is  only  proof  of  the  contents  of  the 

683;  Van  Sandt  v,  Cramer,  60  Iowa  paper  he  signs.     Shattuck  v.  Burling* 

424;  Starr  v,  Burlington,  45  Iowa  87;  ton  Ins.  Co.,  78  Iowa  377. 

Ferguson  v,  Davis  County,  51   Iowa  6.  White  v,  Savery,  49  Iowa  197. 

220;   Cummings  v.  Browne,  61  Iowa  7.  Pearson  v.  Maxfield,  47  Iowa  135.. 
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(8)  Presumption  as  to  Additional  Abstract. — The  appellee's  ad- 
ditional abstract  so  filed  will,  where  it  denies  the  correctness  of 
appellant's  abstract,  be  conclusively  presumed  true,*  unless  the 
appellant  file  a  third  abstract  in  turn  denying  the  correctness  of 
appellee's  additional  abstract,  upon  which  the  appellate  court  will 
resort  to  the  transcript  to  decide  the  dispute.* 

(9)  Agreed  Abstracts. — Where  an  agreed  abstract  is  filed  by  the 
parties,  additional  abstracts  filed  by  one  only  will  not  be  con« 
sidered.* 

AfloopUaoo  by  Appellee. — Where  the  appellee  accepts  the  appellant's 
abstract,  the  sources  from  which  it  is  compiled  are  immaterial.* 

(10)  Amended  Abstract — ^By  Leave  of  Court. — The  appellate  court 
may  permit  the  appellant  to  file  an  amended  abstract  where  the 
original  is  incomplete.* 

Filing. — An  amended  abstract  will  not  be  stricken  from  the  files 
merely  because  not  filed  within  the  time  required  by  rules  of 
court.*  The  adverse  party  must  show  that  he  was  prejudiced  by 
the  delay — ^as  that  the  time  was  too  brief  to  allow  its  careful  ex- 
amination.''^ But  a  supplemental  or  amended  abstract  will  not  be 
considered  unless  filed   before  submission  of  the  cause,^  unless 

1.  Goode  V.  Stearns,  82  Iowa  709;  4.  Hampton  v.  Moorhead,  62  Iowa 

'Brooke  v.  Chicago,  etc.,   R.   Co.,  81  91;  Austin  v.  Bremer  County,  44  Iowa 

Iowa   504;   Knight   v,   Chicago,   etc.,  155;  Holmes  z'.  Lucas  County,  53  Iowa 

R.  Co.,  81  Iowa  310;  Daniels  v.  Lang-  211. 

don,  52  Iowa  741;  Hart  v.  Jackson,  57  No  transcript  need  be  filed,  and  it 

Iowa  75;    Maxwell   v.  La   Brune,   68  makes    no    difference    in    such    case 

Iowa  689;    Kearney  v.  Ferguson,    50  whether  the  abstract  is  compiled  from 

Iowa   72;    Brainard    v.    Simmons,    58  the  reporter's  notes  or  the  appellant's 

Iowa  464;  Roby  v.  Hall,  57  Iowa  213;  own  notes.    Austin  v.  Bremer  County, 

Lucas  V.  Jones.  44   Iowa  298;    Alex-  44  Iowa  155. 

ander  v.  McGrew,  57  Iowa  287;  Ham  6.  Wells  v.  Burlington,  etc.,  R.  Co., 

V.   Wisconsin,  etc.,  R.   Co.,  61   Iowa  56  Iowa  522. 

7x6;   Cole  v.  Coskery,   63  Iowa  526;  After  Snbmittion. — But  it  will  not  be 

Burkfaart  v.  Ball,  59  Iowa  629:  Pitts  permitted  after  submission,  or  where 

V.  Lewis  (Iowa,  1889),  43  N.  W.  Rep.  the  appellee  will  be  prejudiced.  Wells 

218;  Chapin  V.  Garretson,  85  Iowa377;  v,  Burlington,  etc.,   R.  Co.,   56  Iowa 

Sullivan  Sav.    Inst.   v.   Copeland,    71  522; /»r^  Caywood's  Will,  56  Iowa  301. 

Iowa  67.  But  appellant  may  file  an  additional 

Although  it  undertake  the  elimina-  abstract  with  his  argument  in  reply  to 
tion  of  matters  in  appellant's  abstract,  deny  the  correctness  of  appellee's  ad- 
Richardson    V.    Hoyt,     60    Iowa    68;  ditional  abstract.  Johnson  z'.  Chicago, 
Burkhart  v.  Ball,  59  Iowa  629;  Kear-  etc.,  R.  Co.,  51  Iowa  25. 
ney  v.  Ferguson,  50  Iowa  72.  6.  Green    v,    Ronen,   62    Iowa   89; 

8.  Webb  V.  Allington,  27  Mo.  App.  Davidson  v.  Carter,  55  Iowa  117;  Palo 

559;    Hemelreich    v,    Carlos,   24   Mo.  Alto  County  v.  Harrison,  68  Iowa  81; 

App.    264;    Hughes  V.   Vanstone,    24  France  v.  Smith  (Iowa,  1893),  54  N. 

Mo.  App.  637;  Kissinger  v.   Council  W.    Rep.    366;    Lathrop    v.    Doty,    82 

Bluffs,  72  Iowa  471;  Artz  v,  Culbert-  Iowa  274;  Spencer  v,  Moran,  80  Iowa 

son,  71  Iowa  366;  Eldredge  v.  Bell,  64  374. 

Iowa  125.  But  no  costs  will  be  taxed  against 

■atten  StrlekAn  ont. — Where  the  ab-  the  successful  party  for  printing  such 

stract  contains  matters  shown  not  to  abstract.     Keegan  v.  Malone,  62  Iowa 

be  of  record,  they  will  be  stricken  out  208. 

on  motion    of  appellee.      Mudge   v,  7.  Palo  Alto  County  t^.  Harrison,  68 

Agnew,  56  Iowa  297.  Iowa  81;  Green  v.  Ronen,  62  Iowa  89. 

3.  Holmes z'.  Lucas  County,  53  Iowa  8.  Wells  v,  Burlington,  etc.,  R.  Co., 

:«ii.  56  Iowa  520;  In  re  Caywood's  Will,  56 
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the  submission  is  first  set  aside  by  order  of  court  and  leave  eranted 
to  file.* 

Sorrloo. — The  amended  abstract  should  be  served  upon  the  ad- 
verse  party.*  But  it  will  not  be  stricken  out  for  a  failure  to 
serve  unless  prejudice  is  shown.* 

Cofti. — Where  the  original  abstract  was  prepared  in  good  faith, 
the  costs  of  an  additional  abstract  will  not  be  taxed  against  the 
successful  appellant.* 

(ii)  Consequetice  of  Defects  Uncorrected. — Where  a  fatally  de- 
fectivc  abstract  is  uncorrected,  the  appellee  may  move  to  dis- 
miss the  appeal.*  Where  the  motion  is  denied  or  none  made, 
the  judgment  will  be  affirmed  thereon.* 

7.  Preliminary  Payment  of  Fee»— ii.  In  General— sututory.— 
Unless  a  statute  or  rule  of  court  so  provides,  the  trial  clerk 
cannot  require  prepayment  of  fees  or  costs  for  transmittal  of  the 
appeal.'*'  And  it  is  no  excuse  for  his  failure  to  transmit  the  tran- 
script that  the  appellant  is  too  poor  to  pay  the  fees  therefor.* 
Nor  can  the  trial  court  demand  the  payment  of  accrued  costs  as 

Iowa  301;  Johnson  v.  Chicago,  etc.,  out  and  certify  a  transcript  of  the  rec- 

R.  Co.«  51  Iowa  25;  Fletcher  t^.  Ter-  ord  on  appeal:    *' In  contemplation  of 

rell,  50  Iowa  267;  Rogers  v.  Carman,  law  litigants  in  court  pay  the  fees  due 

54  Iowa  715;    State  v,   Hamilton.  57  the  officers  for  services  rendered  as 

Iowa  596.  the  cause  progresses,  though  this  is 

1.  Fletcher  v.  Terrell,  50  Iowa  267;  seldom  true  in  practice.  While  offi- 
Rogers  v.  Carman,  54  Iowa  715;  State  cers  are  entitled  to  their  fees,  when 
z\  Hamilton,  57  Iowa  596.  they  have  rendered  the  service,   we 

2.  Chinn  r.  Davis,  21  Mo.  App.  363;  know  of  no  rule  which  entitles  them 
Peterson  v,  Adamson,  67  Iowa  739.  to  demand  and  collect  fees  for  services 

8.  Peterson  v.   Adamson,  67   Iowa  not  rendered.     The  appellee  was  un- 

739.  der  no  obligation  to  pay  *  *  *  until  he 

Senrioenpon  Attorney.— It  is  sufficient  [the  justice]  had  rendered  the  service 

to  serve  copies  of  the  abstract  upon  required  of  him  by  the  statute."     A 

the  original  counsel  for  the  appellee,  contrary  view  has  been  taken  in  North 

although  he  may  withdraw.     Chinn  v.  Carolina,  where  it  has  been  held  that 

Davis,  21  Mo.  A  pp.  363.  the  clerk  had  the  right  under  the  com- 

4.  Brown  v.  Byam,  59  Iowa  52.  mon  law  to  demand  his  fees  in  advance 

6.  Hohstadt  v,  Daggs,  49  Mo.  App.  for  making  out  the  record  on  appeal. 

158.  Ballard  v.  Gay,  xo8  N.  Car.  544;  West 

6.  As  where  error  is  not  clearly  v.  Reynolds,  94  N.  Car.  333;  Clerk  v, 
shown.  McGillis  V.  Gale,  36  111.  App.  Wagoner,  4  Ired.  (N.  Car.)  131;  An- 
316.  drews  v,  Whisnant,  83  N.  Car.  446; 

7.  Coates  v.  State,  133  Ind.  36.  Long  v.  Walker,  105  N.  Car.  97;  Mar- 
And  he  cannot  therefore  coerce  their     tin  ^^   Chasteen,   75   N.  Car.  96;  Su- 

payment  by  withholding  the  transcript  perior  Court  Office  v.  Lockman,  i  Dev. 

until  they  are  paid.    State  v.  Clerk,  22  (N.  Car.)  146. 

La.  Ann.  585;  State  v.  Clerk,  23  La.  Florida. — It  is  not  necessary  in  chan- 

Ann.  762.  And  where  the  transcript  is  eery  appeals,  as  in  actions  at  law,  that 

in  consequence  not  filed  in  time,  the  the  plaintiff,  if  appellant,  should  pay 

court  or  judge  may  extend  the  time  as  costs  already  accrued,  as  the  statute 

due  to  an  official  neglect  without  de-  providing  for  the  prepayment  of  such 

fault  of  appellant.     State  v.  Clerk,  22  costs  as  preliminary  to  appeal  does  not 

La.  Ann.  585.  extend  thereto.     Williams  v,   Hilton, 

In  Coates  v.  State,  133  Ind.  36,  it  25  Fla.  608;  Smith  v,  Curtis,  19  Fla. 

was  said,  with  reference  to  a  statute  786. 

requiringa  justice  of  the  peace  to  make  8.  State  v,  McCarver,  113  Mo.  602. 
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a  condition  precedent  to  allowing  or  granting  an  appeal,*  since 
the  court  has  no  authority  to  add  to  the  requirements  prescribed 
by  statute  for  transferring  the  cause.* 

b.  Construction  of  Statutory  Requirements. — Where  a 

statute  requires  the  appellant  to  prepay  the  transcript  fees  to  an 
official  designated,  the  provision  is  intended  for  the  protection  of 
the  official  alone.*  He  may  waive  prepayment  by  transmitting  the 
transcript  without  a  demand  for  the  fees,'*  and  the  appellee  can- 
not take  advantage  of  such  nonpayment  to  have  the  appeal  dis* 
missed,*  unless  the  statute  expressly  conditions  the  perfecting 
of  the  appeal  on  the  payment  of  the  fees;*  and  where  so,  the  ju- 

1.  Cunningham  v.  Quinn  (Colo.,  failure  to  pay  is  not  due  to  negligence 
1889),  21  Pac.  Rep.  488:  O'Connell  f .  of  the  appellant  the  judgment  should 
Gavett,7  Colo.  40;  South  Pueblo  Print-  not  be  affirmed,  under  a  statutory 
inj,  etc.,  Co.  v.  Moore,  10  Colo.  257.  power  vesting  the  court  with  author- 

2.  Cunningham  v.  Quinn  (Colo.,  ity  to  affirm  for  lack  of  prosecution; 
1889),  21  Pac.  Rep.  488.  and  where  affirmation  has  been  made 

8.  Carbonate  Town  Co.  v,  Ives,  10  the  judgment  should  be  set  aside.     A 

Colo.  83.  refusal  to  vacate  is  appealable.    John- 

4.  Carbonate  Town  Co.  v,  Ives,  10  son  v.  St.  Louis,  etc.,  R.  Co.,  48  Mo. 
Colo.  83;  Lick  V.  Madden,  25  Cal.  211;  App.  633;  Vastine  v.  Bailey,  46  Mo. 
People  V.  Harris,  9  Cal.  573;  Short  v,  App.  413;  Westpheling  v,  Enright,  60 
Cohen,  11  Ga.  39;  Lyner  v.  Jackson,  Mo.  281. 

20  Ga.  774.  Entry  of  AppeaL — Where  a  statute 

Appellant*!     Duty. — Where    prepay-  requires  the  clerk's  cost  of  appeal  to 

ment  of  transcript  fees  is  required,  it  be  paid  before  entry  of  appeal,  prepay- 

is  the  duty  of  the  appellant  to  ascer-  ment  will  be  presumed  to  be  waived 

tain  when  the  transcript  is  completed  if  the  clerk  enters  the  appeal  in  the 

and  pay  therefor.     The  clerk  is  under  minutes   without  a   demand    for    the 

no  obligation  to  notify  him  or  take  a  costs.      Short   v,    Cohen,    11    Ga.   39; 

demand  for  the  payment.     Parsons  v,  Lyner  v,  Jackson,  20  Ga.  774. 

Padgett,  65  Md.  356.  Nor  can  an  appellee  have  an  appeal 

5.  Carbonate  Town  Co.  v,  Ives,  10  dismissed  for  appellant's  failure  to 
Colo.  83.  prepay  the  docket  fee  required  by  law, 

Prepayment  not  Jnrlfldlotional.^Stat-  where    the    clerk    has   docketed    the 

ntes  merely  requiring  the  prepayment  cause  and  assumed  personal  responsi- 

of  fees  on  appeal  are  not,  unless  ex-  bility  for  the  fee  without   objection, 

pressly  made  so  in  terms,  essential  to  Rose  v.  Richmond,  17  Nev.  25. 

the  perfection  of  an  appeal.     Edmin-  6.  Loomis  v,  McKenzie,  57  Iowa  77. 

sterv.  Rathbun(S.  D.,  1892),  52  N.  W.  Waiver. — Under  such  a  statute  it  is 

Rep.   263;  Rudolph  v,   Herman,  2  S.  immaterial  whether  the  clerk  waives 

Dak.  399;  Carbonate  Town  Co.  v,  Ives,  payment  or  not.     Any  act  of  his  can- 

10  Colo.  83;  Bray  v,   Redman,  6  Cal.  not    estop    an    adverse    party    from 

2S7.      And,  consequently,  where    the  taking  advantage   of   the  appellant's 

transcript   or  other  appeal   paper    is  failure  to  comply  with  the  statute  to 

duly  transmitted  without  exacting  pre-  have   the  appeal   dismissed.     Loomis 

payment,  the  jurisdiction  of  the  appel-  v,  McKenzie,  57  Iowa  77. 

late  court  attaches  to  the  cause.  John-  Time. — A  statute  requiring  prepay- 

8on  V,  St.  Louis,  etc., Co.,  48  Mo.  App.  ment  of  transcript  fees  to  perfect  an 

632.  appeal  does  not  require  their  prepay- 

Laek  of  Proeeention. — The  failure  to  ment  within  the  time  limited  for '*tak- 

prepay  the  required  fees,  and  the  fail-  ing"  an  appeal.    Where  a  time  is  des- 

ure  of  the  clerk  to  perform  an  official  ignated  for  perfecting  an  appeal,  they 

act  on  that  account  are.evidence  of  ap-  must  of  course  be  paid  before  its  ex- 

pellant's  failure  to  prosecute  his  ap-  piration;  otherwise  it  will  be  sufficient 

peal.     Johnson  v.  St.  Louis,  etc.,  Co.,  if  the  appellant  can  show  by  the  rec- 

48  Mo.  App.  632.     The   court  should  ord  that  they  have  been  paid  at  any 

inquire  into  the  facts,  and  where  the  time  prior  to  the  calling  up  of  the  case 
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risdiction  of  the  appellate  court  does  not  attach  until  they  are 
paid.^ 

c.  In  Criminal  Cases. — In  criminal  appeals  no  court  or  judge 
has  power,  unless  by  statute,  to  compel  a  county  to  pay  the  costs 
of  appeal  papers,*  and  they  are  not  a  legal  charge  against  the 
county.* 

d.  Dismissal. — Where  preliminary  fees  are  not  paid  as  required 
by  law  or  valid  rule  of  court,  and  there  is  no  legal  waiver,  the 
appellee,  or  in  a  criminal  case  the  prosecuting  attorney,  may  pay 
the  docket  fees  and  have  the  cause  dismissed.^ 

on  appeal.     Bruner  v.  Wade,  84  Iowa  any  legal  proceeding."     Legg  r.  Lar- 

698;  Fairburn  v.  Goldsmith,  56  Iowa  son,   7   Utah   no;  Salt   Lake  City  v. 

347.  Redwine,  6  Utah  335. 

Docket  Fee, — Where  a  time  is  named  2.  Com.  r.  Buccieri,  153  Pa.  St.  571., 
within  which  the  docket  fees  are  to  be  The  court  saying:  "  The  recovery  and 
paid,  but  the  payment  is  not  made  a  payments  of  costs  in  criminal  cases 
condition  precedent  to  perfecting  the  are  so  entirely  dependent  on  statutory 
appeal,  it  will  not  be  dismissed  if  such  regulations  in  Pennsylvania,  that  it  is 
fees  are  paid  before  appellee  moves  to  indispensable  for  every  claimant  to  be 
dismiss  the  appeal  therefor.  The  trial  able  to  point  to  the  statute  which  en- 
judge  may  require  their  payment  titles  him  to  receive  what  he  claims." 
within  a  stated  time  after  the  expira-  8.  Fleischner  v.  Kubli,  20  Oregon 
tion  of  the  statutory  time  so  named, but  328. 

he  cannot  legally  fix  a  penalty  for  such  CommiMionsr.  —  A  county  commis- 
failure  to  pay.  Baade  v.  Orten,  4  sioner  cannot  be  compelled  to  advance 
Greene  (Iowa)  351.  clerk's  fees  on  behalf  of  defendant, 
1.  Loomis  V,  McKenzie,  57  Iowa  77.  appellant  in  a  criminal  case,  under  a 
Constraotion  of  Statute. — Under  a  statute  requiring  them  to  allow  all  ac- 
code  provision  that  "  no  officer  shall  be  counts  legally  chargeable  against  the 
compelled  to  perform  any  service  un-  county  not  otherwise  provided  for. 
less  his  fee  is  paid  or  rendered  except  Fleischner  v,  Kubli,  20  Oregon  328. 
in  criminal  action,"  a  clerk  of  the  Exemption. — A  statutory  provision 
trial  court  can  require  the  costs  of  the  requiring  the  appellate  court  to  exam- 
transcript  on  appeal  to  be  paid  in  ad-  ine  the  record  in  a  criminal  case,  al- 
vance  in  civil  actions,  but  not  in  crimi-  though  the  defendant  fails  to  assign 
nal  appeals.  State  v,  Nash,  109  N.  error  or  file  briefs,  does  not  exempt 
Car.  823:  Andrews  v,  Whisnant,  83  N.  the  defendant  from  payment  of  docket 
Car.  446;  Bailey  v.  Brown,  105  N.  Car.  fees.     States'.  Caughron^  49  Mo.  App. 

127.  3"- 

But  where  a  statute  provides  that  4.  State  v.  Caughron.  49  Mo.  App. 

'*  no  officer  or  witness  shall  be  entitled  311;  Selma,  etc.,  R.  Co.  v.  Louisiana 

to  demand  his  fees  for  services  or  at-  Nat.   Bank,  94  U.  S.  253;  Owings  v, 

tendance  in  advance"  in  the  specific  Tiernan,  loPet.  (U.  S.)447;  Van  Rens- 

class  of  actions  named  in  the  statute,  selaer  v.  Watts,  7  How.  (U.  S.)  784. 

it  embraces  transcript   fees,  and  the  Bole  on  Appellant.  —  In  Illinois  ih^ 

clerk  in  such  action  cannot  require  the  appellee  cannot  have  the  appeal  dis- 

appellant  to  pay  or  secure  them.   (See  missed  until  a  rule  on  the  appellant  is 

Iowa  Acts,  22  Gen.  Assembly,  c.  73,  §  first  had  to  repay  the   docket  fee  to 

2.)    Searles  v.  Lux,  86  Iowa  61.  the  appellee  within  a  defined  time,  or 

Knle  of  Court. — A  rule  of  court  which  suffer  dismissal.     Edwards  v.  Duling, 

authorizes   an    appellee    to    pay   the  36  III.  353. 

clerk's   fees  for  filing  and   docketing  In  Michigan  the   same   rule  is  laid 

appeal  papers,  and  to  have  the  appeals  down   in   Chaffee  v.  Soldan,  5   Mich, 

dismissed   where  appellant  has   neg-  242. 

lected  to  pay  the  fees  within  thirty  days  Iq  Missouri  the  state  may  now  have 

after  date  of  filing,  is  not  obnoxious  to  the  judgment  affirmed  by  production 

a  statute  prohibiting  a  rule  of  court  of  the  certificate  required  by  statute. 

**  imposing  any  charge   or   tax   upon  State  v.  Martin,  52  Mo?  App.  71. 
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A  statute  requiring  an  appeal  to  be  dismissed,  on  appellee's 
motion,  for  appellant's  failure  to  pay  clerk's  fees  on  appeal  within 
a  defined  time,  is  mandatory.* 

€.  Payment  Shown  by  the  Record.— Where  the  record 
on  appeal  shows  the  actual  payment  of  all  costs  as  taxed  up  to 
the  entry  of  the  appeal,  the  appeal  will  not  be  struck  off  because 
the  record  is  altered  to  show  the  contrary,  without  notice  to  ap- 
pellant,^ or  it  appears  afterwards  that  further  costs  not  taxed  by 
the  clerk  are  due.* 

/.  Construction  of  Appeal  Bonds. — An  appeal  bond  con- 
ditioned to  pay  costs  and  damages  on  affirmance  does  not  secure 
the  clerk's  transcript  fees,  since,  on  reversal,  the  bond  is  void."* 
It  follows  that  where,  as  on  appeals  in  forma  pauperis^  an  appeal 
bond  is  not  required  of  the  appellant,  he  must  nevertheless  pre- 
pay the  clerk's  costs  of  transcript  as  required  by  statute.' 

8.  Docketing  and  Entry  of  Appeal.  (See  articles  DOCKET  and 
Calendar.)— An  appeal  must  be  entered  on  the  docket  of  the 
appellate  court  within  the  time  required  by  law,  or  it  will  be  dis- 
missed,*     Such  entry  constitutes  an  appearance  of  the  appellant 

Bainstatement. — And  where  the  ap-  234;    Stewart   v.    Jewell,   11  S.   &   R 

peal   has   been  dismissed,   the  court  (Pa.)  359. 

will  not,  on  motion  of  the  appellant  4.  State  v.   Nash,  109  N.  Car.   823; 

at  a  subsequent  term,  set  aside  the  or-  Morris  v,  Morris,  92  N.  Car.  142;  Su- 

der  of  dismissal   and  grant  leave   to  perior  Ct.  Office  v.   Lockman,  i  Dev. 

file  the  record  and  docket  the  cause*.  (N.  Car.)  146;  Clerk's  Office  v,   Huff- 

Selma,  etc.,  R.  Co.  v.  Louisiana  Nat.  steller,  67  N.   Car.   449;  Sheppard  v. 

Bank.  94  U.  S.  253.  Bland,  87  N.  Car.  163;  Loomis  v,  Mc- 

Fee  Bond. — Where  the  appeal  had  Kenzie.  57  Iowa  8i. 

been  docketed  and  dismissed  for  ap-  5.  State  v.   Nash,  109  N.   Car.  823; 

pellant's   inability  to  procure  the  fee  Martin   v,    Chasteen,   75   N.   Car.  96; 

bond  for  the  clerk,  as  required  by  a  Andrews  v,  'A^'hisnant,  83  N.  Car.  446; 

rule  of  court,  it  was  reinstated  where  Bailey  v.  Brown,  105  N.  Car.  127. 

the   appellant  at   the   same  term  was  6.  Florida. — Comte  v.  Toale,  24  F'a. 

subsequently  prepared  to  furnish  it.  19;  Stockton  v.  Harmon,  32  Fla.  312. 

West  V.  Brashear,  131  U.  S.,  Appendix  North  Carolina. — Davenport  v.  Gris- 

LXVI.  som,  113  N.  Car.  38;  Ballard  v.  Gay, 

KandamTis. — Where  a  clerk's   tran-  108  N.  Car.  544;  Hinton  v.  Pritchard, 

script  fees  must  be  prepaid,  a  man-  108  N.  Car.  412;  Porter  v.  Western  N. 

damus  will  not  be  granted  to  compel  Car.  R.  Co.,  106  N.  Car.  478;  Boykin  v. 

him  to  send  the  transcript  up   until  Wright,  113  N.  Car.  283. 

they  are  paid.     State  v.  Robertson,  28  Georgia. — Moiese  v.  Knapp,  30  Ga. 

La.  Ann.  580.  942;  Combs  v.  Choven,  89  Ga.  779. 

1.  Busby  V.  Camp,  16  Colo.  38;  Other  States. — FayoUev.  Texas,  etc., 
Hunt  V.  Arkell,  13  Colo.  543;  Law  v.  R.  Co.,  12;  U.  S.  523;  State  v.  Meach- 
Nelson,  14  Colo.  409.  am,  6  Ohio  Cir.  Ct.  Rep.  31. 

The  court  cannot  therefore  refuse  Abandonment. — Where  an  appeal  is 

to  dismiss  because  appellant  has  paid  not  docketed  as  the  rule  of  practice 

the   fees  after  the   expiration  of  the  requires,  the  appeal  will  be  deemed 

statutory  period,  but  before  the  mo-  abandoned  and  dismissed  unless  ap- 

iion   to  dismiss   is   made.     Busby  v.  pellant  shows  a  sufficient  excuse.    (See 

Camp,  16  Colo.  38.  Record  on  Appeal^  supra,)     Grigsby  v» 

2.  Fisher  v.  Pennsylvania  R.  Co.,  PurcelL  99  U.  S.  507;  Hamilton  v. 
126  Pa.  St.  293;  Rice  t',  Constein,  89  Moore,  3  Dall.  (U.  S.)  371;  Blair  v. 
Pa.  St.  479.  Miller,   4   Dall.   (U.    S.)  21;  Steamer 

8.  Williams  v.  Hazlep,  14  Pa.  St.  Virginian.  West,  19  How.  (U.  S.)  182; 
J57;  Fraley  v.  Nelson,  5  S.  &  R.  (Pa.)     Castro  v.  U.  S.,  3  Wall.  (U.  S.)  47;  U. 
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in  the  cause. ^  The  appellee  may  waive  tlie  objection  that  the 
appeal  has  not  been  docketed  in  time  by  express  or  implied 
acquiescence  in  its  subsequent  entry.*    The  entry  of  an  appeal 


S,  V.  Gomez,  3  Wall.  (U.  S.)  752;  Mesa 
V,  U.  S.,  2  Black  (U.  S.)  721;  Mus- 
sina V.  Cavazos,  6  Wall.  (U.  S.)  355; 
Edmonson  v.  Bloomshire,  7  Wall.  {U. 
S.)  306:  Killian  v.  Clark.  lit  U.  S. 
784;  Caillot  V.  Deetkcn,  113  U.  S.  215; 
Fayolle  v,  Texas,  etc.,  R.  Co.,  124  U. 
S.  523;  The  Tornado,  109  U.  S.  no; 
unless  the  appellant  can  show  that 
the  failure  to  docket  was  due  to  fraud 
or  circumvention  of  others,  without 
any  negligence  or  laches  of  his  own. 
Fayolle  v.  Texas,  etc.,  R.  Co.,  124  U. 
S.  523;  Grigsby  v.  Purcell,  99  U.  S. 
507;  U.  S.  V.  Gomez.  3  Wall.  (U.  S.) 
752;  U.  S.  V.  Booth,  21  How.  (U.  S.) 
506. 

An  appeal  is  not  complete  until  a 
transcript  of  the  record  of  the  appeal 
shall  be  brought  into  court,  and  the 
appeal  docketed  according  to  the  prac- 
tice and  course  of  the  court.  Walton 
V,  McKesson,  loi  N.  Car.  434. 

In  Opon  Court. — Where  the  entry  of 
appeal  is  made  in  open  court  at  the 
term  at  which  the  judgment  has  been 
rendered,  the  parties  not  appealing 
are  presumed  to  take  notice  of  such 
appeal,  whether  they  have  actual  no- 
tice of  the  entry  or  not ;  and  hence  the 
rule  makes  it  of  equal  import  and 
effect  with  a  citation  duly  served  in 
case  of  an  appeal  taken  at  any  other 
time.     Comte  v.  Toale,  24  Fla.  19. 

Oral  Ordar. — Where  a  statute  requires 
an  appeal  to  be  "  taken  and  entered," 
an  oral  order  granting  an  appeal, 
given  the  clerk,  but  not  actually  en- 
tered by, him,  is  insufficient.  Miller  v, 
Murray,  71  Md.  61. 

On  CroM-appaaL — ^Where  both  parties 
appeal,  it  is  sufficient  to  docket  the 
appeal  once.  Coleman  v.  Keels,  31  S. 
Car.  601. 

1.  Cates  V.  Mack,  6  Colo.  405;  Wy- 
alt  v.  Freeman,  4  Colo.  14;  Swenson 
r.   Gtrard  F.  &  M.   Ins.  Co.,  4  Colo. 

475. 

8.  Moiese  f^  Knapp,  30  Ga.  942. 

An  acceptance  of  service  of  the 
case,  indorsed  by  appellee  thereon, 
does  not  constitute  a  waiver  of  his 
right  to  have  the  appeal  dismissed  for 
failure  to  docket.  Boykin  v^  Wright, 
113  N.  Car.  283. 

By  Appellea.  —  A  statute  allowing 
the  appellee  to  docket  a  case  within  a 


stated  time  after  appellant's  failure  to 
docket  is  a  personal  privilege  of  the 
appellee,  and  appellant  cannot  allege 
appellee's  failure  to  docket  as  an  argu- 
ment against  a  motion  to  dismiss  for 
his  default.  Davenport  v.  Grissom, 
113  N.  Car.  40. 

Motion  to  DiimisB. — ^Where  an  appel- 
lee may  move  to  docket  an  appeal, 
under  rules  of  court,  on  account  of 
appellant's  failure  to  docket,  the  mo- 
tion cannot  be  allowed  where  the  ap- 
pellant had  actually  docketed  his  ap- 
peal before  the  motion  was  made. 
Hughes  V.  Boone,  xoo  N.  Car.  347; 
Barbee  v.  Green,  91  N.  Car.  158. 

Conitmetion  of  Bnlo. — A  rule  of  court 
as  to  the  time  within  which  appeals 
must  be  docketed  and  motion  by  ap- 
pellee made  to  dismiss  in  case  of  delay 
beyond  the  time,  where  there  is  no  rea- 
sonable excuse  for  the  delay,  is  not  to 
be  construed  as  merely  directory,  but 
will  be  strictly  enforced,  to  prevent 
intentional  negligence  on  the  appel- 
lant's part  to  obtain  a  continuance  of 
the  cause.  Walker  v.  Scott,  102  N. 
Car.  487. 

So  in  N^rth  Carolina ^  where  the  ap- 
pellant fails  to  docket  a  cause  in  the 
Supreme  Court  at  the  term  succeeding 
the  trial  of  the  case  in  the  court  be- 
low, and  an  application  for  certiorari  is 
not  made  at  that  time  and  no  excuse 
shown  for  delay,  an  appeal  will  be 
dismissed.  State  v.  James,  108  N. 
Car.  792;  Pittman  v.  Kimberly.  92  N. 
Car.  562. 

Vnitod  ftatet  PrMtioe.  —  Where,  un- 
der  United  States  practice,  the  tran* 
script  is  deposited  seasonably  in  the 
clerk's  office,  jurisdiction  is  not  lost 
by  not  docketing  the  case  before  the 
lapse  of  the  term;  but  it  still  may  be 
docketed  if,  in  the  judgment  of  the 
court,  it  isacase  to  justify  the  exercise 
of  its  discretion.  Green  v,  Elbert,  137 
U.  S.  615;  Edwards  v.  U.  S.,  102  U. 
S.  575;  Richardson  v.  Green,  130  U. 
S.  104. 

Baoord. — An  appeal  will  not  be  dis- 
missed because  no  entry  thereof  ap- 
pears in  the  record  proper,  where  the 
case  on  appeal  shows  that  it  was  duly 
taken  and  perfected.  Forer.  Westerh 
N.  Car.  R.  Co.,  loi  N.  Car.  526. 

KagUgoaoo  of  Clerk.  —  In  Georgia  ft 
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cannot  be  materially  amended  in  the  appellate  court  after  the 
expiration  of  the  time  to  enter.* 

V.  Effect  of  appeal— 1.  By  Writ  of  Error. — A  writ  of  error 
at  common  law  removed  nothing  for  examination  except  the 
law.*  Where  seasonably  sued  out  and  appropriate  bail  given,  it 
acted  as  a  supersedeas  to  prevent  the  issuance  of  execution  on 
the  judgment  appealed  from.*  In  other  respects  the  judgment 
.emained  in  full  effect  and  validity  as  a  ground  of  action,  bar,  or 

estoppel.^    See  article  SUPERSEDEAS  AND  Stay  of  Proceedings. 

2.  By  Teohnical  AppeaL — A  simple  technical  chancery  appeal,  on 
the  contrary,  brings  up  the  facts  as  well  as  the  law  for  re-examina- 
tion ;  ^  and  as  the  whole  case  is  in  effect  tried  anew,  the  decree  or 
decision  appealed  from  is  vacated  and  annulled,  and  no  proceed- 
ings can  be  taken  thereon  until  the  appeal  is  determined.* 

3.  Under  Code  Procednre. — Under  modern  code  procedure  abol- 
ishing formal  distinctions  between  legal  and  equitable  actions,  a 

was  held,  on  appeal  to  the  superior  brought  for  purposes  of  delay,  Brew- 
court  from  a  magistrate's  decision,  ster  v.  Cowen,55  Conn.  155;  Dutton  t^. 
that  where  the  clerk  failed  to  perform  Tracy,  4  Conn.  365;  Spooner  v.  Gar- 
his  duties  in  docketing  the  appeal  at  land,  8  M.  &  S.  474;  Hawkins  v. 
the  proper  time,  he  might  docket  it  at  Snuggs,  2  M.  &  S.  476;  Kempland  v, 
any  time  thereafter  without  leave  or  Macauley,  4  T.  R.  436. 
direction  from  the  appellate  court,  and  4.  Sharon  v.  Hill,  26  Fed.  Rep.  345; 
without  notice  to  the  appellant.  The  Kansas  Pac.  R.  Co.  v.  Twombly,  100 
appellant  is  bound  to  take  notice  that  U.  S.  81. 

the  appeal  is  or  will  be  docketed,  and  6.  Wiscart  9.  Danchy,  3  Dall.  (U.  S.) 

his  ignorance  of  the  fact  affords  no  321. 

ground   for  relief   from  a  judgment  6.    Archer    v.    Hart,    5    Fla.    252; 

against  him.     Combs  v,  Choven,  89  Smith  v.  Holmes,   12  Heisk.   (Tenn.) 

Ga.  779.  468;    Maskall    v,  Maskall,    3    Sneed 

1.  Stockton  \f,  Harmon,  32  Fla.  312.  (Tenn.)  208;   Holcomb  v.  People,   79 

flnspaaiion  of  Appeal. — Where  an  ap*  111.  409;   Lucas  v.  Dennington,  86  III. 

peal  has  been  suspended   merely  to  90;    Keen  v.   Turner,  13   Mass.   266; 

allow  a  motion  in  the  trial  court,  it  Paine  v.  Cowdin,  17  Pick.  (Mass.)  142; 

remains  on  the  docket  of  the  appellate  Davis    v.  Cowdin,   20    Pick.   (Mass.) 

court.    Archer  v.   Long,   36  S.   Car.  510;  Gale  v.  Butler,  35  Vt.  449. 

602.  Costs. — Although  a  simple  chancery 

8.  Wiscart  V.  Dauchy,  3  Dall.  (U.  S.)  appeal  vacates  the  decree  below  ab- 

321.  solutely,  the  chancellor  has  power  to 

8.  Sharon  V.  Hill,  26  Fed.  Rep.  345;  decree    costs    upon    remand    of    the 

Brewster  v.  Cowen,  55  Conn.  155.  cause,  or  reversal  with  directions  to 

Coaneotieiit. — In    Connecticut    it  is  enter  a  different  decree  when  no  direc- 

held  that  the  method  of  carrying  up  a  tions  as  to  costs  are  given.     Gale  v. 

case  by  appeal   provided  by  the  Act  Butler,  35  Vt.  449. 

of  1882  (Acts  1882,  c.  50)  is  a  substi-  While  pending,  all  proceedings  be- 

tute  for  a  writ  of  error,  and  acts  ac-  low   under  the   original  decision  are 

cordingly  as  a  supersedeas.      Schle-  void.     Thompson  v,  Thompson,  i  N. 

singer  v.    Chapman.    52    Conn.    271;  J.  L.  159. 

Brewster  v.  Cowen,  55  Conn.  155.  Debt. — Nor  can  an  action  of  debt  be 

But  a  second  writ  of  error  does  not  maintained  thereon.     Atkins  v,  Wy- 

so  operate  where  brought  in  the  same  man,  45  Me.  400. 

court  upon  the  abatement  of  the  first  Louisiana. — While  an  appeal  is  pend- 
by  the  act  of  the  plaintiff  in  error,  ing  from  a  judgment  it  cannot  be 
Brewster  V.  Cowen,  55  Conn.  155;  Dut-  pleaded  ^s  res  adjuduata.  Byrne  v, 
ton  V.  Tracy,  4  Conn.  365;  Birch  v,  Prather,  14  La.  Ann.  663;  Escurix  v. 
Triste,  8  East  412;  Entwistle  v.  Shep-  Daboval,  7  La.  579;  Turnbull  v.  Cure- 
herd,   2    T.   R.  78;  nor    where    it   is  ton,  9  Martin  (La.)  38. 
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code  appeal  affects  the  proceedings  below  rather  as  a  writ  of 
error  than  as  a  technical  appeal.^ 

4.  Conitmotion  of  Statutory  ''Appeal''—^.  Generally. — The 
mere  use  of  the  term  "appeal"  in  the  statutes  affords  no  certain 
guide  as  to  its  effect.*  The  general  policy  of  the  law,  and  reasons 
drawn  from  analogy  and  from  the  practical  consequences,  must 
be  resorted  to  to  determine  its  operation.*  Where  the  case  is  to 
be  tried  anew  upon  appeal  as  upon  original  process,  and  the  con- 
troversy is  to  be  settled  by  the  process  and  enforced  by  the  judg- 
ment of  the  appellate  court,  the  appeal  vacates  the  judgment  of 
the  trial  court.* 

1.  Connecticut, — North  America  Bank  pending^,  49  Barb.  (N.  Y.)  166;   North 

t/.  Wheeler,  28  Conn.  433.  America  Bank  v,  Wheeler,  28  Conn. 

Indiana, — Nill  v,  Comparet,  16  Ind.  433;    Cole  v.    Conolly,    16   Ala.   271; 

107;    Burton  v.  Burton,  28   Ind.  342;  Allen  t/.  Savannah,  9  Ga.  286;  Suydam 

Central     Union    Telephone     Co.     v,  v,  Hoyt,  25  N.  J.   L.  231;  Sharon  v. 

State,  no  Ind.  204:  Mull  v.  McKnight,  Hill,  26  Fed.  Rep.  345. 

67  Ind.  525;  Buchanan  v,  Logansport,  In  Partition  Prooeedingf.->So  where, 

etc.,   R.  Co.,  71  Ind.  265;  Scheible  t^.  in  a  partition  suit  between  the  parties, 

Slagle,  89  Ind.  323;  Padgett  v.  State,  in  which  certain  lands  were  assigned  to 

^3   Ind.   396;    State  v,  Krug,  94  Ind.  the  plaintiff,  from  which  the  defend- 

366.  ant  appealed,  giving  an  appeal  bond  in 

Minnesota, — Dutcher  v.  Culver,  23  required  sums,  the  plaintiff  brought 
Minn.  415;  Robertson  v,  Davidson,  14  action  in  ejectment  against  the  de- 
Minn.  554;  Hastings  First  Nat.  Bank  fendant  to  recover  the  original  land, 
V.  Rogers.  13  Minn.  407.  during  the   pendency  of  the  appeal, 

Missouri, — Lewis  v,  St.  Louis,  etc.,  which   was  interposed  as  a  defense. 

R.  Co.,  59  Mo, 495.  The  court  said:  "The  only  effect   of 

Nevada. — Rogers  v.  Hatch,  8  Nev.  the  filing  of  the  appeal  bond,  on  the 

35;  Cain  V,  Williams.  16  Nev.  426.  appeal  to  this  court  from  the  judgment 

New   York. — Sixth  Ave.  R.    Co.  v,  of  the  circuit  court   in  the   partition 

Gilbert  El.  R.  Co.,  71  N.Y.  430;  Graves  suit,  was  to  stay  execution  upon  the 

V,  Maguire,  6  Paige  (N.  Y.)  379:  Bur-  judgment  for  costs  of  such  suit  until 

rail  V.    Vanderbilt,    i    Bosw.  (N.    Y.)  such  appeal  was  determined;  and  that 

643;  Clark  V,  Clark,   7  Paige  (N.  Y.^  in  all  other  respects   the  judgment, 

607:    Burr  V,  Burr,   10  Paige  (N.  Y.}  until  annulled  or  reversed,  was  bind- 

169;  Cook  z/.  Dickerson,  iDuer  (N.Y.)  ing   upon  the   parties  thereto,  as  to 

679.  every     question     decided     therein." 

Ohio, — Swing  v,  Townsend,  24  Ohio  Randies  v.  Randies,  67  Ind.  434. 

St.  I.  Action     of    Debt.— In   Newcomb  v. 

Oregon, — Day  t/.  Holland,  15  Oregon  Drummond,    4    Leigh    (Va.)    59,    an 

466.  appeal  had  been  taken  from  a  judg- 

Tennessee, — Gallena  v.    Sudheimer,  ment  by  defendant  and  never  prose- 

Heisk.  (Tenn.)  189;   Thomasson  v,  cuted,    because    the    clerk's    records 

ercheval,  10  Humph.  (Tenn.)  322.  had  been  destroyed.     Held,  thatplain- 

United  States, — Sharon   v.   Hill,   26  tiff    could    bring    an    action  of  debt 

Fed.    Rep.  345;    Orleans  v,    Piatt,  99  thereon,  although  the  appeal  had  not 

U.  S.  676.  been  stricken  off. 

Validity  of  Judgment.— The  judg-  2.  Dutcher  v.  Culver,  23  Minn.  415. 
ment  below  will  therefore,  pend-  8.  Dutcher  v.  Culver,  23  Minn.  415. 
ing  an  appeal  therefrom,  be  opera-  4.  Dutcher  v.  Culver,  23  Minn.  4x5; 
tive  as  a  bar  or  estoppel  to  another  Rogers  v.  Hatch,  8  Nev.  38;  Sherman 
action  for  the  same  ground.  Line  v,  v,  Dilley,  3  Nev.  21;  Curtiss  v. 
State,  131  Ind.  468:  Sharon  v.  Hill,  26  Beardsley,  15  Conn.  518;  Campbell  v. 
Fed.  Rep.  345;  Rogers  v.  Hatch,  8  Nev.  Howard,  5  Mass.  376. 
35;  Cain  V.  Williams,  16  Nev.  426;  Tenneuee. — Where  one  of  the  par- 
Harris  V,  Hammond,  18  How.  Pr.  ties  dies  pending  a  simple  appeal,  the 
^N.  Y.  Supreme  Ct.)  123;  Sage  v,  Har-  suit  abates,  but  not  the  appeal;  but  if 
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But  where  it  is  in  the  nature  of  a  writ  of  error  or  certiorari  for 
the  review  of  errors  only,  and  the  judgment  below  is  to  be  re* 
versed,  affirmed,  modified,  or  remanded,  the  appeal  does  not  va- 
cate or  suspend  the  judgment  below.* 

the  appeal  in  error  be  dismissed   or  As  the  title  to  the  land  condemned 

abated,  the  judgment  below  remains  in  rests  in  the  original  owner  until  the 

force.    Maskali  v.  Maskall,  3  Smed.  determination  of  the  appeal,  he  may 

(Tenn.)  208;    Smith    v.    Holmes,    12  convey  it  by  deed  to  a  third   person 

Heisk.  (Tenn.)  468.  pending    such     determination,    Carli 

In    Tennessee  a   simple   appeal   va-  i\  Stillwater,  etc.,  R.   Co.,   16   Minn, 

cates  the  decree  below;  an  appeal  in  260;  and  such   a  conveyance  carries 

error  operates    only    to    suspend   it.  with    it    the   right    to    damages  ulti- 

Smith  V.  Holmes,  12    Heisk.  (Tenn.)  mately  assessed  on  determination  of 

469.  the  appeal,  Stacey  v,  Vermont  Cent. 

WKere  Appeal  was  Erased. — ^Wherean  R.  Co.,  27  Vt.  39. 

appeal  was  allowed  by  a  justice  of  the  1.  California, — Taylor  v.   Shew,  3^ 

peace,  but  the  appellate  court  erased  Cal.     536;    Low    v.    Adams,    6    Cal. 

the  appeal  from  the  docket  for  irregu-  277. 

laritv — held,  that  while  the  allowance  Connecti€ut. — North   America  Bank 

of  an  appeal  by  a  justice  of  the  peace  v,  Wheeler,  28  Conn.  433. 

vacated   the  judgment,  an   action   of  Illinois, — Curtis  v.  Root,  28  111.  367. 

debt  might  be  sustained  on  the  judg-  Indiana. ^^i\\  v.  Comparet,  16  Ind. 

ment  until  the  erasure  was  reversed.  107;    Burton    v.    Reeds,   20    Ind.    87; 

Cunningham  v,  Rogers,  39  Conn.  482.  Burton  v.  Burton,  28  Ind.  342;  State  v. 

The  Yaeation  of  the  Deeree,  Judgment,  Chase,  41  Ind.  356;  Walls  v.  Palmer^ 

or  Order  appealed    from   restores   the  64  Ind.  493. 

cause  pending  the  appeal  to  the  state  Missouri, — Missouri  Pac.  R.  Co.  v, 

in  which  it  stood  before  the  decision  Atkison,    17    Mo.    App.    496;    Hudel- 

was  made.  meyer  v.  Hughes,  13  Mo.  89. 

Vacation  of  Judgment, — Thus  an  ap-  Montana, — Fredericks    v,    Clark,    3 

peal  from  an  order  vacating  a  judg-  Mont.  258;  Curtis  v.  Donnell,  3  Mont, 

ment    leaves    the    judgment    in    full  214. 

force.     Murphy  v,  Merritt,  63  N.  Car.  Nevada, — Rogers  v.   Hatch,  8  Nev* 

502.  39. 

Arrests, — An  appeal  from  the  judg-  New     York.  —  Tyler    v,    Willis,    13 

ment  of   a  justice  of    the  peace  dis-  Abb.    Pr.  (N.   Y.    Supreme   Ct.)  369; 

charging  one  who  has  been  arrested  Matter  of  Berry,  26  Barb.  (N.  Y.)  55. 

in  a  civil  action  vacates  the  judgment,  Ohio, — Stuble    v,   Walpole,   Wright 

and  the  order  of  arrest  continues  in  (Ohio)  447. 

force  pending  the  appeal.     Patton  v.  Action  on  Jndgment. — Hence  an  ac- 

Gash,  99  N.  Car.  280.  tion  on  the  judgment  may  be  main- 

Ohio  Referee^s  Report, — On    appeal  tained  in  the   same   or  another  state 

from  the  Common  Pleas  to  the  Dis-  while  an  appeal  is  pending  therefrom, 

trict  Court  from  a  report  of  referees,  Taylor  v.  Shew,  39  Cal.  539;  Nill  v, 

judgment  is  vacated  and  the  case  is  Comparet,    16    Ind.    107;    Burton    v. 

tried  anew  without  regard  to  the  refer-  Reeds,  20  Ind.  87;  Suydam  v,   Hoyt, 

ence.  Lawson  z/.  Bissell,  7  0hioSt.  129.  25  N.  J.  L.  231;  Scott  v.  Pilkington,  2 

In  Condemnation  Proceedings » — Where  B.  &  S.  11. 

an    appeal    is  allowed  a  land-owner  Motion    on    Condition.  —  An    appeal 

from  the  assessment  of    damages  in  from  an  order  granting  a  motion  on 

condemnation      proceedings     it     va-  conditions  does  not  operate  to  extend 

cates  generally  the  assessment.  Black-  the  time  limited  for  compliance  with 

hire    v,    Atchison,    etc.,    R.    Co.,    13  such    conditions.      Ferry    v.    Central 

Kan.    514;    Kansas    City    v,    Kansas  N.  Y.   Bank,  9  Abb.  Pr.  (N.   Y.   Su- 

Pac.  R.  Co.,  18  Kan.  334;  Carli  v.  Still-  preme  Ct.)  103. 

water,  etc.,  R.  Co.,  16  Minn.  260;  Appeal  from  Probate.  —  An  appeal 
Stacey  v,  Vermont  Cent.  R.  Co.,  27  from  the  order  of  a  probate  court 
Vt.  39;  Baltimore,  etc.,  R.  Co.  v,  Nes-  does  not  vacate  or  suspend  the  opera- 
bit,  10  How.  (U.  S.)  395;  Williamson  tion  of  the  order.  Dutcher  v.  Culver, 
V,  Cass  County,  84  111.  361.  23  Minn.  415. 
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b.  Appeals  from  Orders  Affecting  Injunctions.— Thus 

an  appeal  from  a  decree  granting,  refusing,  or  dissolving  an  in- 
junction does  not  disturb  its  operative  effect,^  unless  the  trial 
judge  in  allowing  an  appeal  tlierefrom  is  vested  with  discretion  to 
make,  and  does  make,  an  order  suspending  or  modifying  the  in- 
junction during  the  pendency  of  the  appeal.* 

c.  Appeals  from  Orders  Affecting  Receivers.— Where  a 

receiver  is  appointed,  an  appeal  from  the  order  of  appointment  or 
the  judgment,  as  ancillary  to  which  he  was  appointed,  does  not 
vacate  the. order  of  appointment  or  discharge  the  receiver,  but  his 
powers  and  duties  remain  intact.'  Nor  does  the  reversal  of  a 
judgment  in  which  an  ancillary  receiver  was  appointed  operate  to 
discharge  him."*  The  lower  court  may  thereafter  continue  or  dis- 
charge him  at  pleasure.*     See  article  RECEIVERS. 

1.  Hovey  v,  McDonald,  109  U.  S.  with  a  supersedeas  bond,  does  not  va- 

x6i;  Slaughterhouse  Cases,  10  Wall,  cate  or  suspend    it.     The   defendant 

(U.   S.)  273;  Leonard  v.  Ozark  Land  must  abstain  from  doing  the  prohib- 

Co.,  115   U.  S.  465;  Knox  County  v,  ited  thing  until  reversal,  or  be  guilty 

Harshman,    132   U.   S.  14;    Green  v.  of  contempt. 

Griffin,  95  N.  Car.  50.  California, — Merced  Min.  Co.  v.  Fre- 

8.  Hovey  v,  McDonald,  109  U.  S.  mont,  7  Cal.   130;  Swift  v.  Shephard, 

x6i;  Slaughterhouse  Cases,  10  Wall.  64  Cal.  423;  Heinden  v.  Cross,  63  Cal. 

(U.S.)  273.  44. 

BiiSolatiOB  of  Injnnotion. — Where  an  Indiana, — Randies    v.    Randies,   67 

injunction  has  been  dissolved,  an  ap-  Ind.   434;    Central   Union   Telephone 

peal  by  a  defendant  cannot  of  itself  Co.   v.  State,  no  Ind.   204;   State  v, 

revive  it,  nor  can  the  mere  prosecu-  Chase,  41  Ind.  356;  Walls  v.  Palmer, 

tion  of  an  appeal  act  as  an  injunction  64  Ind.  493;    Hawkins  v.  State,  126 

where  none  has  been  granted.     Knox  Ind.  297. 

County  V,   Harshman,  132  U.  S.   14;  Iowa. — Lindsay    v,    Clayton,    Dist. 

Hart  V.  Albany,  3   Paige  (N.  Y.)  381;  Ct.,  75  Iowa  512. 

Hoyt  V.  Gelston,   13   Johns.   (N.    Y.)  Minnesota, — Robertson  v.  Davidson, 

139;   Wood  </.  Dwight,  7  Johns.  Ch.  14    Minn.   554;    Hastings   First    Nat. 

(N.  Y.)  295;  Hicks  V.  Michael,  15  Cal.  Bank  v.  Rogers,  13  Minn.  407. 

107;  Merced  Min.  Co.  v,  Fremont,  7  Missouri. — State   v,   Dillon,  96  Mo. 

Cal.    130;    Garrow    v.    Carpenter,    4  62;    St.   Louis   v,   St.    Louis   Gaslight 

Stew.  &  P.  (Ala.)  336;  Boren  v.  Chis-  Co.,   82   Mo.   349;    Missouri   Pac.    R. 

holm,  3  Ala.  513;-  McMichael  v,  Eck-  Co.  v.  Atkison,  17  Mo.  App.  484. 

man,  26  Fla.  43.  Nevada. — Rogers  v.  Hatch,  8  Ncv. 

Contra. — A  very  few  cases  hold  that  35. 

an  appeal  from  an  order  dissolving  an  New  K<w^.— Sixth    Ave.    R.    Co.   v. 

injunction  suspends  the  operation  of  Gilbert    £1.    R.   Co.,   71    N.    Y.    430; 

the    decision    and    decree    appealed  Power  v.  Athens,  19  Hun  (N.  Y.)  165; 

from.      Penrice   v.   Wallis,   37    Miss.  Cook  v.   Dickerson,  i  Duer   (N.    Y.) 

182;    Yocom  V,  Moore,  4  Bibb  (Ky.)  679;  Graves  v.  Maguire,  6  Paige  (N. 

221;  Turner  r.  Scott,   5  Rand.   (Va.)  Y.)    379;     Burrall    v.    Vanderbilt,    i 

332;  Williams  v.  Pouns,  48  Tex.  141.  Bosw.  (N.  Y.)643. 

Where  judgment  has  gone  against  United  States, — Erhardt    v*    Boaro, 

the   plaintiff    in  an   action,  the   trial  113  U.  S.  537. 

court  has  no  power  to  revive  or  con-  8.  Sewing    r.    Townsend,  24    Ohio 

tinue  a  temporary  injunction  obtained  St.  i. 

by  plaintiff  pending  his  appeal  there-  4.  Ireland  v.  Nichols,  40  How.  Pr. 

from.     Fellows  t/.  Heermans,  13  Abb.  (N.  Y.  Super.  Ct.)  85;   Baughman  v. 

Pr.  N.  S.  (N.  Y.  Ct.  App.)  i;  Spears  Calaveras    County  Superior  Ct.,    7a 

V.  Mathews,  66  N.  Y.  128.  Cal.  574- 

Qrdar  Orantlng   an   InjnnetioB. — An  6.  Ireland  v.  Nichols,  40  How.  Pr. 

appeal  from  an  injunction  order,  even  (N.  Y.  Super.  Ct.)  85. 

336 


SiEBetof  Apptal.  APPEALS.  Traniferenee  of  JuriadiotiMi. 

6,  Trial  Be  Koto. — Where,  as  on  appeal  from  the  judgment  of 
a  magistrate,*  a  case  comes  up  for  an  entire  new  trial  throughout 
before  a  superior  court,  the  appellate  court  is  not  limited  to  the 
issues  below,  but  may  go  into  new  questions  presented  before  it.* 
But  under  modern  chancery  practice,  while  ihe  decree  appealed 
from  is  vacated,  the  cause,  with  all  its  incidents  of  pleading  and 
evidence,  is  presented  unchanged  to  the  apf>ellate  court.*  New 
issues  cannot  be  introduced,  and  the  cause  will  be  reviewed  as  it 
stood  just  prior  to  the  decision  rendered  below.^ 

6.  Tranderenoe  of  Jnrisdietion  by  Appeal— ^7.  In  General. — 
Where  an  appeal  has  been  perfected,  the  jurisdiction  of  the 
appellate  court  over  the  subject-matter  and  the  parties  attaches, 
and  the  trial  court  has  no  power  to  render  any  further  deci- 
sion affecting  the  rights  of  the  parties  in  tlie  cause  until  it  is 
remanded.* 

Xotion    for   Disehar^. — An    appeal  In  Admiralty. — An  appeal  in  admi- 

from  the  judgment  in  the  main  action  ralty  vacates  the  decree  of  the  inferior 

does  not  deprive  the  court  below  of  ju-  tribunal,  and   an    entirely   new  trial, 

risdiction  to  hear  and  determine  a  mo-  with   different   testimony  and   plead- 

tion   for  appellant's   discharge  while  ings,  if  necessary,  will  be  held  in  the 

the  appeal  is  pending.     Baughman  v.  appellate   court,   and    a    new    decree 

Calaveras    County   Superior    Ct.,    72  will   be    made    and    enforced    by   it. 

Cal.  574;  Ireland  v,  Nichols,  40  How.  The  Steamer  Lucille,  19  Wall.  (U.  S,) 

Pr.  (N.  Y.  Super.  Ct.)  85.  73;  Yeaton  v.  U.  S.,  5  Cranch  (U.  S.) 

1.  State  V,  Harding,  39  Conn.  561;  281;  Penhollon  v,  Doane,  3  Dall.  (U. 
Cunningham  v,  Rogers,  39  Conn.  482;  S.)  87;  Jennings  v.  Carson,  4  Cranch 
State  V.  Young.  6  Kan.  37;  State  v.  (U.  S.)  2;  U.  S.  v.  The  Schooner 
Coulter,  40  Kan.  87;  State  v,  Forner,  Betsy,  4  Cranch  (U.  S.)  443;  Thfe 
32    Kan.   283;    Jacobs  v.  Morrow,    21  Venus,  i  Wheat.  (U.  S.)  113. 

Neb.  233;  Kelly  v.  Settegast,  68  Tex.         8.  Ticonic  Bank  v,  Harvey,  16  Iowa 

13-  141. 

Admiation  to  Bail.— On  appeal  from        Beoord. — The  appeal  brings  up  the 

a  refusal  to  admit  to  bail  a  person  in-  cause    as   presented    by   the    record, 

dieted  for  murder,  the  appellate  court  without  regard  to  the  decision  of  the 

will  weigh  the  evidence  afresh  with-  trial  court  below.     Austin  v.  Carpen- 

out    regard    to    the    findings    below,  ter,    2   Greene   (Iowa)   131;  Blake   v. 

Ex  p.    Heffren,   27    Ind.    87;    Ex  /.  Blake,  13  Iowa  40;  Robb  v.  Dougherty, 

Moore,  30  Ind.  197.  14  Iowa  379;  Van  Orman  t/.  Spafford, 

Erroneous  Proeedore. — When  the  law  16  Iowa  186;  State  v.  Orwig,  27  Iowa 

expressly    provides    that    on    appeal  530. 

from  the  sentence  of  judgment  of  a  4.  Reese  v.  Barker,  85  Ala.  474;  Ti- 

justice  the  case  shall  be  tried  anew,  conic    Bank  v,  Harvey,  16  Iowa  141; 

it  is  error  for  the  appellate  court  to  Larison  v,  Polhemus,  39  N.  J.  Eq.  303; 

try  such  a  case  as  upon  a  petition  in  The  Philadelphian.  60  Fed.  Rep.  423; 

error.     State  v.  Young,  6  Kan.  37.  Luthe  v.  Luthe,  12  Colo.  429;  Hyer  v, 

2.  Kirtland  v,  Davis,  43  Ga.  321;  Caro,  17  Fla.  332;  Darner  v,  Daggett, 
Lynch  v.  Pace,  40  Ga.  173;  The  35  Neb.  697;  O'Leary  v.  Iskey.  12  Neb. 
Steamer  Lucille,  19  Wall.  (U.  S.)  73.  136;   Baier  v,  Humpall,  16  Neb.  127; 

On  appeal  to  a  superior  court  from  Union  Pac.  R.  Co.  v.  Ogilvy,  18  Neb. 

the  judgment  of  an  ordinary  setting  638;  Fuller  z'.  Schrpeder,  20  Neb.  631: 

aside  a  homestead,  it  is  error  for  the  Lamb    v,    Thompson,    31    Neb.    448; 

judge   therefor    to    charge    the  jury  Bishop  v,  Stevens,  31  Neb.  786.     See 

that  they  must  find  for  or  against  the  article  Trial  De  Novo, 

homestead  as  plotted,  since  they  have  5.  Alabama, — Alien  v.  Allen,  80  Ala. 

power  to  diminish  the  property  so  set  155. 

apart  to  its  legal  value.     Kirtland  v.  Arkansas, — Harrison  v.  Trader,  29 

Davis,  43  Ga.  318.  Ark.  85. 
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Subfoqnont  Proeeodingi. — But  an  appeal  only  carries  up  to  the  appel* 


California, — Bryan  v.  Berry,  8  Cal. 
130. 
Indiana, — State  v,  Kolsexn,  130  Ind. 

»34. 

Iowa, — McGIaughlin  v,  O'Rourke, 
[2  Iowa  459;  Levi  v,  Karrick,  15  Iowa 

♦44- 
Kentucky, — Helm  v.  Boone,  6  J.  J. 

Marsh.  (Ky.)357. 

Louisiana, — Fink  v,  Martin,  10  Rob. 
(La.)  147;  Gary  v,  Richardson,  32  La. 
Ann.  1 1 70;  Barrow  v.  Clack  (La., 
T893),  12  So.  Rep.  632. 

Massachusetts, — Boynton  v,  Foster, 
7  Met.  (Mass.)  415. 

Missouri. — Ladd  v,  Couzins,  35  Mo. 
513;  Burgess  v,  O'Donoghue,  90  Mo. 
^oi;  DeKalb  County  v,  Hixon,  44  Mo. 
341;  Stewart  v.  Stringer,  41  Mo.  400. 

Tennessee. — Suggs  v,  Suggs,  i  Overt. 
(Tenn.)  2:  Freeman  v.  Henderson,  5 
C-oldw.  (Tenn.)  647. 

Texas, — Chestnutt  v.  Pollard,  77 
Tex.  87. 

United  ^/tf/w.— Mitchel  v,  U.  S.,  9 
Pet.  (U.  S.)  711;  Ensminger  z'.  Powers, 
fo8  U.  S.  305;  Davis  v.  The  Brig, 
uilp.  (U.  S.)34. 

Motion  in  the  Cauo. — The  trial  court 
Jias  no  power  to  entertain  a  motion 
affecting  the  cause  as  transferred  by 
appeal  to  an  appellate  court.  Skin- 
ner V.  Bland,  87  N.  Car.  168;  Isler  v. 
Brown,  69  N.  Car.  125. 

It  cannot,  therefore,  entertain  a  mo- 
tion to  let  a  defendant  in  to  answer 
pending  an  appeal.  Whaley  v,  Charles- 
ton, 8  S.  Car.  344. 

Vaoating  Judgment. — Nor  make  an 
order  vacating  the  judgment  or  setting 
aside  a  sale  thereunder.  Burgess  v, 
O'Donoghue,  90  Mo.  301. 

Or  to  vacate  a  decree  in  accordance 
with  the  prayer  of  a  bill  of  review. 
Kimberly  v.  Arms,  40  Fed.  Rep.  551. 

Motion  to  Dismiii. — So  after  an  ap- 
peal has  been  taken,  a  motion  to  dis- 
miss must  be  made  in  the  appellate, 
not  in  the  trial,  court.  Lake  Shore, 
etc.,  R.  Co.  V,  Chambers,  89  Mich.  7; 
Covell  V,  Mosely,  15  Mich.  514;  Bab- 
cock  V,  Twist.  16  Mich.  282;  McBride 
V.  Rea,  33  Mich.  347;  Ball  v.  Ball.  18 
Mich.  380.  And  the  entry  of  a  dismissal 
of  the  cause  in  the  trial  court  is  a  mere 
nullity.  Freeman  v,  Henderson,  5 
Coldw.  (Tenn.)  647. 

Texas. — In  Grubbs  v.  Leon,  62  Tex. 
426,  it  was  held  that  the  trial  court 
had  full   power  over  its    judgments 


until  the  end  of  the  term,  notwith* 
standing  the  prior  perfection  of  an 
appeal  therefrom,  and  that  it  might 
vacate  or  amend  the  same  until  then. 
To  the  same  effect,  see  Garza  v.  Baker, 
58  Tex.  483. 

Kemoval  of  Came. — Where  an  appeal 
is  taken  to  a  circuit  court,  it  cannot  re- 
move the  cause  to  the  circuit  court  of 
another  judicial  district  without  ex- 
press statutory  authority.  Hoshall  v, 
Hoffacker,  11  Md.  362. 

Since  a  writ  of  error  does  not  vacate 
the  judgment  below,  the  appellate 
court  cannot  send  the  case  back  to  the 
court  below  with  instruction  to  enter 
a  judgment  of  nonsuit  because,  since 
the  judgment  below  was  entered  and 
while  the  writ  of  error  is  pending,  the 
statute  authorizing  the  action  has 
been  repealed.  Kansas  Pac.  R.  Co. 
V.  Twombly,  100  U,  S.  81. 

BlU  of  Exceptions. — When  the  signing 
of  a  general  bill  of  exceptions  operates 
as  a  writ  of  error  to  remove  the  cause, 
it  will  have  that  effect,  although  erro- 
neously signed,  by  reason  of  the  judg- 
ment appealed  from  being  interlocu- 
tory, instead  of  final;  and  the  trial 
court  has  no  further  jurisdiction  of 
the  cause  until  sent  back  by  the  ap- 
pellate tribunal.  Western,  etc.,  R.. 
Co.  V,  State,  69  Ga.  529. 

Louisiana. — Where  a  suspensive  ap- 
peal has  been  taken  from  a  judgment 
appertaining  to  the  appointment  of  a 
definitive  syndic  of  creditors,  the  judge 
has  no  power  to  grant  any  additional 
order  therein  involving  the  subject- 
matter  thereof.  State  v.  Duffel,  41 
La.  Ann.  958. 

In  Divoroe  Cases. — Where  an  appeal  is 
taken  bv  the  defendant  in  a  divorce 
case  from  a  judgment  of  divorce 
against  him,  it  carries  up  also  the 
question  of  the  proper  custody  of  a 
child  asked  for  in  the  petition  for  di- 
vorce; and  an  order  of  the  trial  court 
awarding  such  custody  to  the  defend- 
ant pending  the  appeal  is  irregular 
and  void.     King  v.  King,  42  Mo.  App. 

459- 
Alimony. — Where    a    wife    appeals 

from  a  judgment  in  an  action  for  di- 
vorce, the  order  for  alimony  obtained 
below  does  not  continue,  but  a  new 
application  must  be  made.  Moncrief 
V,  Moncrief,  15  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  189. 
Clerk. — ^Although  an  appeal  avoids 
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late  court  the  proceedings  had  up  to  the  time  of  the  appeal.* 
Proceedings  subsequent  thereto  remain  within  the  jurisdiction  of 
the  trial  court.* 

The  trial  court  retains  power  to  take  all  necessary  steps  for 
transmission  of  the  record  on  appeal,'  and  the  requisite  authority 


the  jurisdiction  of  the  inferior  court 
over  the  cause,  it  does  not  affect  its 
power  to  compel  the  clerk  to  perform 
his  legal  duties  relating  to  it,  as  to 
take  out  and  furnish  a  transcript. 
State  V.  Clark,  33  La.  Ann.  422. 

And  as  the  appellate  court  does  not 
take  jurisdiction  of  the  cause  until 
the  appeal  is  perfected,  it  cannot  pun- 
ish the  clerk  below  for  sending  up  an 
imperfect  copy  of  the  record.  Moore 
r.  Clerk,  Litt.  Sel.  Cas.  (Ky.)  104. 

Appeal  botween  AppeUeei. — As  an 
appeal  only  strips  the  trial  court  of  ju- 
risdiction over  the  subject-matter  and 
issues  between  the  appellant  and 
appellee,  it  has  jurisdiction  to  allow 
an  appeal  between  a  part  of  the  ap- 
pellees as  against  other  appellees, 
pending  the  appeal  between  appel- 
lants and  appellees.  Levy  v,  Collins, 
32  La.  Ann.  1003. 

Semand. — Where  an  appeal  is  taken 
from  the  judgment  of  an  intermediate 
appellate  court  remanding  a  cause  for 
further  proceedings,  the  appellant 
should  apply  to  the  trial  court  for  a 
continuance  of  the  cause  until  the 
appeal  is  determined.  Neubert  v. 
Phillips,  46  Ohio  St.  559;  Shaeffer  v. 
Marienthal,  17  Ohio  St.  183.  A  mo- 
tion for  stay  of  execution  in  the  court 
to  which  an  appeal  has  been  taken  is 
not  proper.  Miller  v.  Pine  Min.  Co. 
(Idaho,  1893),  32  Pac.  Rep.  207. 

Appeal  from  Order. — While  an  appeal 
is  pending  from  an  order,  the  court 
below  has  no  jurisdiction  to  vacate  or 
set  it  aside.  Stewart  v,  Taylor,  68 
Cal.  5;  Bryan  v.  Berry,  8  Cal.  135. 

Judgment  by  Defiiiilt. — An  appeal 
from  an  order  refusing  to  remove  a 
judgment  by  default  does  not  affect 
the  jurisdiction  of  the  trial  court  over 
the  judgment.  It  can,  therefore,  ex- 
tend the  judgment  and  issue  execu- 
tion therein.  Rice  v.  West,  42  Md. 
614. 

Maeiaehusetti. — Under  the  modern 
practice  of  Massachusetts,  an  appeal, 
bill  of  exceptions,  or  report  does  not 
transfer  to  this  court  the  whole  case, 
but  only  the  questions  of  law  to  be 
revised,  unless  the  court,  upon  decid- 
ing those  questions,  sees  fit  to  order 


the  record  of  the  whole  case  to  be  re- 
moved. Pub.  Stat.  Mass.,  c.  150,  g§ 
7,  12;  c.  153,  8§  8,  15;  Terry  v.  Bright- 
man,  133  Mass.  537;  except  on  appeal 
from  the  municipal  police  district 
court  to  the  superior  court.  Gale  v» 
Nickerson,  144  Mass.  417. 

In  other  instances  the  case  remains 
in  the  superior  court,  and  is  open  to  a 
motion  to  arrest  judgment,  to  grant  a 
new  trial,  or  allow  amendments,  al- 
though the  rescript  of  the  supreme 
judicial  court  has  directed  judgment 
for  the  plaintiff  or  defendant.  Gale 
V,  Nickerson,  144  Mass.  417;  Terry  v. 
Brightman,  133  Mass.  536;  Com.  v, 
Scott,  123  Mass.  418;  Piatt  v.  Justices, 
124  Mass.  353;  Loring  v,  Salisbury 
Mills,  125  Mass.  138. 

Tennessee. — Under  Code  of  Tennes- 
see,  an  appeal  from  an  order  over- 
ruling a  demurrer  in  chancery  carries 
up  the  whole  cause  to  the  appellate 
court.  Graham  v,  Merrill,  5  Coldw. 
^Tenn.)  622. 

Mnniolpal  Ordinanoe. — And  an  appeal 
from  a  judgment  against  the  defend- 
ant for  violation  of  a  municipal  ordi- 
nance does  not  deprive  the  trial  court 
of  jurisdiction  to  try  similar  prosecu- 
tions. State  V,  Davey,  39  La.  Ann. 
507. 

1.  Miller  v.  Pine  Min.  Co.  (Idaho, 
1893),  32  Pac.  Rep.  207. 

2.  Miller  v.  Pine  Min.  Co.  (Idaho, 
1893)1  32  Pac.  Rep.  207;  Kindel  v. 
Beck,  etc..  Lithographing  Co.,  19  Colo. 
310;  Ryan  v,  Newcomb,  147  III.  368; 
Ames  V.  Ames,  151  111.  280;  Parrish  v. 
Ross  (Ky.,  1894),  25  S.  W.  Rep.  266; 
Line  v.  State,  131  Ind.  468;  Pach  v, 
Geoff roy  (Supreme  Ct.),  19  N.  Y.  Supp. 
583;  Cunningham  v,  Fontaine,  25  Ala. 
644;  Dow  V,  Whitman,  36  Ala.  604; 
Burton  v.  Burton,  28  Ind.  342;  Burton 
V,  Reeds,  20  Ind.  87;  Randies  v. 
Randies,  67  Ind.  434;  Nill  v.  Comparet, 
16  Ind.  107. 

8.  State  V,  Judge,  11  La.  Ann.  728; 
Flynn  v.  Cottle,  47  Cal.  527;  Colbert 
V,  Rankin.  72  Cal.  197;  Reilly  v, 
Reilly,  60  Cal.  626;  James  v,  Leport» 
19  Nev.  174. 

Bill  of  Ezoeptioni. —  It  has  power 
therefore  to  settle  a  bill  of  exceptions, 
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to  protect  the  subject-matter  of  the  controversy  and  preserve 
the  fruits  of  the  litigation  so  that  the  judgment  on  appeal  may 
be  effectuated.* 

b.  In  Collateral  Proceedings. — The  trial  court  has  power 

to  entertain  a  motion  in  a  collateral  proceeding,  distinct  and 
separate  from  the  decision  appealed  from,  while  the  appeal  is 
pending.* 

or  statement  on  appeal  after  an  appeal  appealed  from,  whether  it  be  affirmed 

has  been  taken  from  the  judgment,  or  refused,  the  questions  arising  from 

provided  that  the  statutory  period  for  this    motion   would    be  neither    dis- 

settlement  has  not  elapsed.     James  v.  cussed  nor  determined.      Courts    of 

Leport,  ig  Nev.  174;  Flynn  v.  Cottle,  law  and  equity  alike  exercise  the  juris- 

47   Cal.    527;    Colbert  v,   Rankin,    72  diction  of  setting  aside  sales  where 

Cal.    197;    Reilly   v,   Reilly,   60  Cal.  there  has  been  an  abuse  of  their  proc- 

626.  ess,  and  for  the  advancement  of  the 

1.  Hinson  v,  Adrian,  91  N.  Car.  374;  ends  of  justice.  *  *  *  The  universal 
State  V.  Houston.  35  La.  Ann.  236.  practice  is  to  allow  a  separate  appeal 

LoTifriana. — A  suspensive  appeal  from  from  judgments  involving  the  deter* 

a  judgment  dismissing,  on  exception,  mination  of  motions  of  this  nature,  on 

the  intervention  of  an  adjudicatee  con-  the  theory  that  they  are  original  suits, 

templating  the  erasure   of   mortgage  separate  and  distinct  from  the  princi- 

inscriptions,    does  not  strip  the  trial  pal  suit  or  action,  to  which  they  are 

court  of  jurisdiction  over  a  demand  to  merely  collateral."     Allen   v,   Allen, 

coerce  payment  of  the  price  of  adjudi-  80  Ala.  156. 

cation  retained  by  such  adjudicatee  at  Appeal  from  Collateral  Order. —  And 
a  judicial  sale.  State  v*  Houston,  35  where  an  appeal  is  taken  from  a  col- 
La.  Ann.  236.  lateral  order,  the  judgment  below  so 

2.  Allen  v.  Allen,  80  Ala.  156;  Line  far  subsists  as  to  authorize  the  court 
V,  State,  131  Ind.  468;  Burton  v.  Bur-  to  preserve  the  status  of  the  case  until 
ton,  28  Ind.  342;  Burton  v.  Reeds,  20  the  appeal  is  determined.  Green  v. 
Ind.  87;  Randies  v.  Randies,  67  Ind.  Griffin,  95  N.  Car.  50;  Hinson  v. 
434;    Nill  V.   Comparet,  16   Ind.   107;  Adrian,  91  N.  Car.  372. 

State  V.  Krug,  94  Ind.  366;  Robertson  Injunetioii. —  In  Green  v.  Griffin,  95 
V,  Robertson,  I  Edw.  Ch.  (N.  Y.)  360;  N.  Car.  50,  it  was  said:  "Still  more 
State  V,  Hamill,  6  La.  Ann.  257;  Green  forcibly  must  the  principle  apply. 
V,  Griffin,  95  N.  Car.  50;  Harger  v.  when  a  temporary  restraining  order  is 
Spofford,  44  Iowa  369.  found  to  be  necessary  in  the  progress 
Motion  to  Set  Aiide  Sale. — Where  a  of  a  cause,  and  its  validity  is  to  be  re- 
motion  was  made  to  set  aside  a  sale  of  viewed." 

land  on  execution  under  a  decree  while  Xotion  to  Bet  Aside. — An  appeal  from 
an  appeal  was  pending  from  the  decree,  an  order  overruling  a  motion  to  set 
the  court  said:  "  The  present  motion,  aside  proceedings  subsequent  to  judg- 
however,  is  a  separate  and  distinct  pro-  ment,  does  not  affect  proceedings  un- 
ceeding  from  the  chancery  suit  which  der  the  principal  judgment.  Hay- 
culminated  in  the  decree  from  which  den  v.  Herbert,  Hard.  (Ky.)  150. 
the  appeal  in  question  was  taken.  It  is  Satiifaetion  of  Judgment. — In  State  v. 
based  upon  grounds  which  have  noth-  Hamill,  6  La.  Ann.  257,  it  was  held 
ing  to  do  with  the  equities  involved  in  that  the  trial  court  might,  notwith- 
and  settled  by  that  decree,  and  which  standing  an  appeal,  entertain  a  rule  to 
have  originated  subsequent  to  its  ren-  decide  whether  the  judgment  had 
dition.  The  purpose  of  the  motion  is  been  satisfied  or  not. 
not  to  raise  any  question  going  behind  Appeal  Bond. — The  trial  court  has 
the  decree  or  concluded  by  it,  but  no  jurisdiction  to  permit  a  supplemen- 
only  to  prevent  any  abuse  of  the  proc-  tal  appeal  bond  to  be  filed  after  appeal 
ess  of  the  court  by  the  agency  of  has  been  perfected.  Barrows  v.  Clack 
which  it  is  sought  to  enforce  the  exe-  (La.,  1893),  12  So.  Rep.  632. 
cution  of  the  decree.  It  is  manifest  Attaohment.  —  An  appeal  from  a 
that  whatever  course  may  be  taken  by  judgment  which  in  legal  effect  dis- 
the  appellate  court  as  to  the  decree  solves  an  attachment  does  not  deprive 
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c.  The  Property  in  Controversy. — An  appeal  in  equitable 

causes  does  not  transfer  the  property  or  fund  in  controversy  to 
the  jurisdiction  of  the  appellate  court.*  The  trial  court  may 
take  all  expedient  steps  to  preserve  it  pending  the  appeal.*  It 
may  sell  the  property,  invest  the  proceeds,*  and  require  proper 
security  to  be  given  for  the  safe  keeping  of  a  fund.* 

d.  Release  of  Lien. — An  appeal  in  the  nature  of  a  writ  of 
error  does  not  release  the  lien  of  the  judgment  or  decree ;  *  a 
simple  chancery  appeal  avoids  it.* 

e.  Amendment  of  Record. — But  the  original  records  are  not 
removed  by  an  appeal.''  And  the  trial  court  retains  jurisdiction 
to  so  amend  them  as  to  express  the  actual  events  during  the  trial 
of  the  cause,  even  after  an  appeal  has  been  taken  from  a  final 
judgment  therein.** 

the  trial  court  of  jurisdiction  to  enter  The  fund  or  property  in  controversy 

an   order  of    discharge.      Harger   v,  remains  where  the  decree  is  to  be  exe- 

Spofiford,  44  Iowa  369.  cuted.     Hayford  v,  Griffith,  3  Blatcbf. 

Completion    of   Deoreo. — An    appeal  (U.  S.)  36. 

from  a  decree  does  not  deprive  the  Bents. — In  McClanahan  v,  Hender- 

trial  court  or  chancellor  of  power  to  son,  i  T.  B.   Mon.  (Ky.)  260,  it  was 

permit   the  appellee  to  complete  the  held,  that  after  a  decree  that  an  oc- 

decree   by  reference   to  a   master  to  cupier  convey  to  the  real  owner,  and 

ascertain  the   precise   sum   due    him  that  rents    be  balanced    against    im- 

thereon.     Messonnier  v.  Kenmore,  3  provements,  had  been  appealed,  the 

Johns.  Ch.  (N.  Y.)  66;  M.  E.  Church  t'.  trial  court   had    no  power  to  set  off 

Jaques,  3  Johns.  Ch.  (N.  Y.)  77;  Green  rents    accruing    between   the   appeal 

V.  Winter,  i  Johns.  Ch,  (N.  Y.)  77.  and   the  decree  of  affirmance  in   the 

Deeree  of  Bales. — An  appeal  from  a  same  cause  unless  a  supplemental  bill 

decree  of  sale  does  not   so   transfer  was  filed. 

the  cause  as  to  prevent  the  purchaser  6.    Smith    v.    Holmes,    la     Heisk. 

from  completing  the  sale.     Brasher  v,  (Tenn.)  469. 

Cortlandt,  a  Johns.  Ch.  (N.  Y.)  505.  6.    Smith    v.    Holmes,    12     Heisk. 

Hezt  Friend. — In  Robertson  v,  Rob-  (Tenn.)  469. 

ertson,  i  Edw.  Ch.  (N.  Y.)  360,  it  was  7.  De  Kalb  County  v.  Hixon,44  Mo. 

held    that  an   appeal   by  a   husband  341. 

from  an  order  allowing  the  sufficiency  8.  Massachusetts, — Welch  v.  Damon, 

of  a   next  friend  to  prosecute  for  a  ii  Gray  (Mass.)  383. 

wife  seeking  a  divorce,  is  not  a  bar  to  Missouri. — De  Kalb  County  v.  Hix- 

a    motion    for  alimony   pending    the  on,  44  Mo.  341;  In  re  Gardner,  41  Mo. 

appeal,  since  the  reversal  of  the  order  App.  600;  Jones  v,  St.  Joseph,  F.  &M. 

would  not  terminate  the  suit.  Ins.  Co.,  55  Mo.  342;  Gamble  v.  Daugh- 

1.  Spring  V.   South    Carolina   Ins.  erty,  71  Mo.  599. 

Co.,  6  Wheat.  (U.  S.)  519;  Jennings  v.  New    York. — New   York   Nat.    City 

Carson,  4  Cranch  (U.  S.)  2;  Hinson  Bank  v.  New  York  Gold  Exch.  Bank, 

V.  Adrian,  91  N.  Car.  372.  97  N.  Y.  645;  Buckingham  v,  Dickin- 

2.  Spring   v.   South    Carolina    Ins.  son,  54  N.  Y.  6S2;  Guernsey  v.  Miller, 
Co.,  6  Wheat.  (U.  S.)  519.  80  N.  Y.   181;  Chichester  v.  Cande,  3 

Sale  under  a  Decree. — So  a  fund  raised  Cow.  (N.  Y.)  42;  Mechanics'  Bank  v. 

by  a  sale  under  a  decree  is  not  trans-  Minthorne,  19  Johns.  (N.  Y.)  244. 

fcrred  to  the  appellate  court  by  an  ap-  Texas, — Chestnutt    r.     Pollard,    77 

peal  from  a  judgment    directing   its  Tex.  87;  Cowan  v.  Ross,  28  Tex.  228; 

distribution.      Hinson    v.  Adrian,  91  McNairy  v.  Castleberry,  6  Tex.   286; 

N.  Car.  372.  Russell  v.  Miller,  40  Tex.  495. 

8.  Spring  V.  South  Carolina  Ins.  Co.,  Wiseonsin.-^M^^XXy  v.  Chicago,  etc., 

6  Wheat.  (U.  S.)  519.  R.  Co.,  70  Wis.  335. 

4.  Hinson  v.    Adrian,   91   N.    Car.  England. — Richardson  v,  Mellish,  3 

372.  Bing.  229,  II  E.  C.  L.  127. 
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7.  Interloontory  Appeali. — It  is  only  on  the  perfection  of  an  ap- 
peal from  a  final  judgment  that  the  entire  cause  is  transferred.^ 
Interlocutory  appeals  deprive  the  trial  court  of  jurisdiction  over 
all  questions  connected  therewith,'  but  the  general  cause  and  its 

record  remain  below.*  Parties  may  therefore,  unless  restrained 
by  statute,  proceed  with  the  main  cause,  although  the  interlocutory 
appeal  is  pending.^ 

It  can  only  amend  to  show  proceed-  while  an  interlocutory  appeal  is  pend* 

ings  up  to  the  time  the  appeal  was  ing.     Burnett  v.  Fouche,  79Ga.  377. 

taken.     De  Kalb  County  v.  Hixon,  44  4.  Barton  v.  Long,  45  N.  J.  Eq.  161; 

Mo.  341.  Atlantic  Ins.  Co.  v.  Lemar,  10  Paige 

Hew Tork.— It  follows  that  the  trial  (N.  Y.)  505;  Ferry  v.  Central  N.   Y. 

court  has  power  to  amend  an  order  re-  Bank,  9  Abb.  Pr.  (N.  Y.  Supreme  Ct.^ 

versing  a  judgment  entered  on  the  re-  103. 

port  of  a  referee  by  adding  the  state-  But  parties  proceed   at  their  peril 

ment  that  the  reversal  was  on  the  facts  and  at  a  risk  of  reversal  of  the  final 

as  well  as  the  law,  after  an  appeal  from  decision  for  error  in  the  interlocutory 

the  order  has  been  taken.     New  York  matter.     Barton  v.  Long,  45  N.  J.  Eq.. 

Nat.    City   Bank  v.   New   York   Gold  161. 

Exch.  Bank,  97  N.  Y.  645.  Vaoatlon. — The  appeal  does  not  va- 

SfFeet  on  Appellate  Jnrifdietioii. — The  cate  the  interlocutory  order,  but  sus* 

amendment  of  a  judgment  by  an  in-  pends  action  thereon  until  its  legality 

ferior  court  while  an  appeal  is  pending  is  tested  in  the  appellate  court.  Greea 

therefrom  does  not  afifect  the  jurisdic-  v.  GrifSn,  95  N.  Car.  50. 

tion  of  the  appellate  court.     San  Fran-  Bat  A^Judioata. — When  an  appeal  i» 

Cisco  Sav.   Union   v,  Myers,    72   Cal.  taken  from  an  order  refusing  an  in- 

161.  lerlocutory  injunction  on  the  ground 

L  Green  v.  Griffin,  95   N.  Car.  50;  that  the  matters  at  issue  are  r^x  0^Mi/i' 

Skinner  v.  Bland,  87  N.  Car.  168.  cata^  the  cause  should  not  be  heard  on 

2.  Jewett  V,  Albany  City  Bank,   i  the  merits  until  the  appeal  is  disposed 

Clarke  Ch.  (N.  Y.)  59;  Green  v.  Griffin,  of.     Sease  v»  Dobson,  34  S.  Car.  346; 

95  N.  Car.  52;  Barton  v.  Long,  45  N.  National  Exch.  Bank  v.  Stelling,  32S. 

J.  Eq.  161.  Car.  102;  Agnew  v.  Adams,  24  S.  Car» 

Appeal  in  Attaohment. — Accordingly  87:  Whaley  v.  Charleston,  8  S.  Car. 

an  appeal  from  a  motion  to  discharge  346;  McCown  v,  McSween,  29  S.  Car. 

an  attachment  brings  up  to  the  appel-  134;  Hammond  v.  Port  Royal,  etc.,  R.. 

late  court   the    motion   to    discharge  Co.,  15  S.  Car.  10;  Elliott  v.  Pollitzer, 

with  all   its   incidents,  and  the   trial  24  S.   Car.  81;  Pringle  v.  Sizer,  3  S. 

court  has  no  power  to  entertain  a  mo-  Car.  335;  Ex p,  Dunovant,  16  S.  Car.. 

tion  or  to  "dismiss  the  attachment'*  un-  299;  Covar  v,  Sallat,  22  S.  Car.  266. 

til  the  appeal  is  disposed  of.     Parsons  Orders  Striking  out.— Where  an   ap- 

V,  Lineberger,  90'N.  Car.  161;  McRae  peal  is  taken  from  an  order  striking; 

V.  New  Hanover  County,  74  N.  Car.  out  part  of  an  answer  as  irrelevant,. 

415;  Bledsoe  v.  Nixon,  69  N.  Car.  81;  the  plaintifif  cannot  proceed  to  try  the- 

State  Bank  v.  Twitty,  2  Dev.  (N.  Car.)  cause  on  the  remaining  issues  of  fact 

386.  pending  the  appeal.     Penn  v.  Forbes^ 

8.  Green  v.  Griffin,  95   N.  Car.  52;  8  How.  Pr.  (N.  Y.  Supreme Ct.)  285. 

Coates  V,  Wilkes,  94  N.  Car.  174;  Mc-  On  the  Merits. — Upon  appeal   from 

Rae  V,  New  Hanover  County,  74  N.  an  interlocutory   order  the  appellate 

Car.  415;  Jewett  v.  Albany  City  Bank,  court  will  not  consider  the  merits  un- 

I   Clarke  Ch.  (N.  Y.)  59;   Nacoochee  less  they  were  passed  on  below;  as. 

Hydraulic  Min.  Co.  v,  Davis,  40  Ga.  where  an  appeal  was  taken  from  an 

309.  order  postponing  a  hearing  for  lack  of 

An  application,  therefore,  to  re-  proper  parties — ^^/</,  that  the  appellate 
strain  a  party  from  taking  further  pro-  court  would  only  consider  the  pro- 
ceedings in  the  cause  must  be  made  in  priety  of  the  order.  Deas  v.  Thorne, 
the  trial  court.  Jewett  v.  Albany  City  3  Johns.  (N.  Y.)  543. 
Bank,  i  Clarke  Ch.  (N.  Y.)  59.  Stu^nsion  of  Appeal.— Where  a  mo- 
It  may  also  dismiss  a  bill  in  equity  tion  is  made  to  suspend  an  appeal  ia 
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8.  Irregular  Appeals, — A  mere  attempt  to  take  an  appeal  which 
ifi  void  for  irregularity  does  not  affect  the  jurisdiction  of  the 
trial  court.*  Where  an  appeal  is  dismissed  because  irregularly 
taken,  the  case  stands  below  as  though  no  appeal  was  attempted.' 
The  voluntary  dismissal  of  an  appeal  does  not  restore  the  validity 
of  a  judgment  avoided  thereby.' 

9.  Stay  of  ProceedingB. — Under  modern  practice  a  writ  of  error^ 
or  code  appeal'  does  not  act  as  a  supersedeas  unless  statutes  ex- 
pressly so  provide  and  unless  their  provisions  are  subsequently 
complied  with.'  A  judgment  or  decree  may  therefore  be  carried 
into  execution,  and  the  trial  court  may  make  all  necessary  orders 
to  that  effect,  where  the  statutory  requirements  are  not  fulfilled.'^ 

See  article  SUPERSEDEAS  AND  STAY  OF  Proceedings. 

order  that  a  moving  party  may  have  cause  not  allowable  in  the  particular 
an  opportunity  to  move  in  the  Circuit  case,  New  York,  etc..  R.  Co.  v,  Cock- 
Court  for  a  new  trial  on  the  ground  croft,  49  Fed.  Rep.  3. 
of  after-discovered  evidence,  the  mov-  Entry  of  Appeal. — Where  the  appel- 
ing  party  must  present  by  his  affidavit  lant  fails  to  enter  his  appeal  appel- 
at  least  a  prima-facie  case.  Archer  v.  lee  may  complain  of  the  neglect,  make 
^iiS<  35  S.  Car.  588:  ^tate  v.  Young,  that  judgment  the  appeal,  and  the 
35  S.  Car.  590.  laches  of  the  appellant  a  foundation 

1.  Strong  V.  Haj-denbergh,  25  How.  for  a  new  judgment  of  the  appellate 

Pr.  (N.  Y.  Supreme  Ct.),  439;   Guille-  court  to  be  executed  there.     Campbell 

aume  v.  Miller,  14  Rich  (S.  Car.)  118;  v,  Howard,  5  Mass.  378. 

fiates  V.  Weathersby,  2  La.  Ann.  485.  4.  Cummings  v,  Clegg,  82  Ga.  766; 

S.  Lee  V,  Pindle,  12  Gill  &  J.  (Md.)  Doe  v.  Peeples,  i  Ga.  i;  Allen  v.  Sa- 

^8.  vannah,  9  Ga.  286;  Irwin  v,  Jackson, 

S.  Roberts  v,  McCamant,   70  Tex.  34  Ga.  103. 

744;   Bender  v.  Lockett,  64  Tex.  566;  5.  Green  v.  Griffin,  95  N.  Car.  50; 

Moore  V.  Jordan,  65  Tex.  395.  Bledsoe  v.  Nixon,  69  N.  Car.  81;  Bur- 

Unless  the  trial  court  was  without  gess    v,    O'Donoghue,    90    Mo.    300; 

jurisdiction  to  entertain  the  appeal  in  Thornton  v,  Mahoney,  24  Cal.  569. 

the  first  instance.     Roberts  v.  McCa-  A  bond  is  usually  required.    S^t  Stay 

mant,  70  Tex.  744.  of  Proceedings,  infra. 

Fiftlliire  to  FroMoute  AppeaL — Where  Covarrubias  v,  Santa  Barbara  Coun- 

an  appellant  fails  to  prosecute  his  ap-  ty,  52  Cal.  622;  Douglass  v,  Haberstro, 

peal  from  a  magistrate's  judgment,  it  is  62  How.  Pr.     (N.  Y.  Supreme  Ct.)  29; 

proper  to  dismiss  the  appeal  and  di-  De  Figaniere  v.  Young,  2  Robt.  (N.  Y.) 

rect  the  magistrate  to  proceed  to  en-  670  ;   Douglass    v.    Manistee    Circuit 

force  the  judgment,      ^jr^.  Caldwell,  Judge,  42  Mich.  495;  Murphy  v,  Mer- 

•62   Miss.    774;   Bush   v.  State  (Miss.,  ritt,  63  N.  Car.  502;  Gale  v,  Butler,  35 

1889),  6  So.  Rep.  647.  Vt.  449;  Turner  v,  Scott,  5  Rand.  (Va.) 

la  Criminal  Cases. — So  in  a  criminal  332;  Kimborough  v.  Mitchell,  i  Head 

•case  an  order  allowing  a  writ  of  error,  (Tenn.)  539;  Goddard  v,  Ordway,  94 

and  a  compliance  with  the  provisions  U.  S.  672;  Wade  v,  American  Coloni- 

•of  the  statute  intended  to  make  the  zation  Soc,  4  Smed.  &  M.  (Miss.)  670. 

writ  operate  as  a  supersedeas,  do  not  6.  Sage  v.  Iowa  Cent.  R.  Co.,  93  U. 

suspend  or  supersede  the  execution  of  S.  417;   Hogan  v,   Ross,  11  How.  (U. 

:the  sentence  when  no  writ  is  actually  S.)   297;    Baltimore,    etc.,    R.    Co.    v. 

issued.     State  v.  Mitchell,  29  Fla.  302.  Harris,  7  Wall.  (U.  S.)  575;  French  v. 

Prayer  for  Appeal. — When  appellant  Shoemaker,    12    Wall.    (U.    S.)    100; 

«imply  prays  an  appeal,  and  fails  to  Kitchen   v,    Randolph,    93    U.  S.    86; 

perfect  It,  no  jurisdiction  is  conferred  Bond  v.   South   Carolina   R.  Co.,    55 

on  the  appellate  court,  and  the  trial  Fed.  Rep.  188;  Archer  v.  Hart,  5  Fla. 

•court  may  entertain  steps  for  further  234;  Freeman  v^  Patton,  i  J.  J.  Marsh. 

proceedings — as  a  bill  to  review  judg-  (Ky.)  193;  Seattle   Coal,  etc.,  Co.   v, 

mcnt.  State  v.  Kolsem,  130  Ind.  434;  Lewis,  i  Wash.  Ter.  488. 

•or  where  the  appeal  is  dismissed  be-  7.  Farmers'  L.  &T.  Co.  v.  Iowa  Cent. 
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Effect  of  Appeal  APPEALS,  By  Portion  of  Godofondantr. 

10.  Appeal  by  a  Portion  of  Codefendanta. — BwnoTal  of  Cavao. — Where 
a  judgment  is  rendered  against  several  defendants  who  have  set 
up  independent  defenses,  an  appeal  by  one  defendant  will  carry 
up  only  so  much  of  the  record  as  affects  the  case  ;^  but  where  the 
interests  of  the  several  defendants  are  inseparably  connected,  an 
appeal  by  one  will  bring  up  the  entire  case  as  to  all.* 

Appeal  from  Beeree  on  Cron-bill. — An  appeal  from  a  decree  on  a  cross- 
bill opens  the  whole  cause  in  the  appellate  court  as  presented  by 
ihe  original  and  cross-bill  on  the  trial  below.* 

Effect  of  Appeal  on  Judgment  Below. — An  appeal  by  one  codefendant 
from  a  judgment  or  decree  rendered  against  several  does  not  va- 
cate, suspend,  or  affect  the  decision  with  regard  to  the  nonappeal- 
ing  codefendants,^  and  proceedings  may  be  taken  to  enforce  the 
judgment  or  decree  against  them  without  regard  to  the  appeal.'^ 

R.  Co.,  4  Dill.  (U.  S.)  546;  Burgess  V.  original  bill.     Woodrum  v,  Kirkpat- 

O'Donoghue,  90  Mo.  300.  rick,  2  Swan  (Tenn.)  218. 

Thus  it  has  power  to  make  an  order  4.  Rollins  v.  Love,  97  N.  Car.  210; 
changing  the  newspaper  in  which  an  Prueitt  v.  Cheltenham  Quarry  Co.,  32 
advertisement  of  sale  pursuant  to  the  Mo.  App.  384;  Lenox  v.  Clarke,  52 
decree  should  be  made.  Farmers'  L.  Mo.  115;  Wernecke  v.  Wood,  58  Mo. 
&  T.  Co.  V,  Iowa  Cent.  R.  Co.,  4  Dill.  352;  Holton  v.  Toiyncr,  81  Mo.  360: 
(U.  S.)546.  Wilkie  v.  Howe,  27  Kan.  518;  Corn- 
Under  the  English  Praetioe  the  chan-  mercial  Telegram  Co.  v.  Smith  (Su- 
cellor  had  discretionary  power  to  or-  preme  Ct.),  10  N.  Y.  Supp.  433. 
der  proceedings  stayed  or  not  pend-  Mai  Be  Votd. — In  Texas  it  is  held 
ing  the  appeal.  Waldo  v,  Caley,  16  that  where  on  appeal  the  trial  is  had 
Ves.  Jr.  213;  Macnaughten  v.  Boehm,  wholly  anew,  an  appeal  from  a  joint 
1  J.  &  W.  48;  Wood  V.  Milner,  i  J.  &  W.  judgment  by  any  party  annuls  the 
636;  Hewatt  V.  Nolan,  L.  R.,  4  Irish  judgment  and  divests  it  of  all  power 
Eq.  405;  Rowley  v.  Adams,  9  Beav.  to  support  an  execution  as  against 
348;  A thertonv.  British  Nation.  Assur.  nonappealing  coparties.  Moore  v. 
Co.,  L.  R.,  5  Ch.  App.  720.  See  also  Jordan,  65  Tex.  395;  Bender  v.  Lock- 
Potter  V.  Gibbons,  2  N.  J.  Law  Jour,  ett,  64  Tex.  566. 

47;  Richie  V,  Heulings,  38  N.  J.  Eq.  85;  Oonsolidatlon   of    Cauai.— Where    a 

Green  v.  Winter,  i  Johns.  Ch.  (N.  Y.)  court  of  equity  orders  the  consolida- 

77;    Ringgold's    Case,    i    Bland    Ch.  tion  of  causes  below,  an  appeal  by  a 

(Md.)  15;  Newcomb  v.  Drummond,  4  portion  of  the  defendants  only  brings 

Leigh  (Va.)  57;  Farmers'  L.  &  T.  Co.  v.  up  the  cause  to  which  they  are  parties. 

Iowa  Cent.  R.  Co.,  4  Dill.  (U.  S.)  533;  The  decree  as  to  the  remaining  causes 

Leach  v,  Jones,  86  N.  Car.  404;  Cone  and  parties  remains  in  full  force.   Og- 

V.  Cone,  58  N.  H.  152.  burn  v.  Dunlap,  9  Lea  (Tenn.)  162. 

1.  McHugh  V.  Smiley,  17  Neb.  627;  Motion  to  Set  Aside.—Where  persons 
Cooper  V,  Lyons,  9  Lea  (Tenn.)  596.  not  parties  to  the  original  suit  are  al- 

2.  McHugh  V.  Smiley,  17  Neb.  627;  lowed  to  intervene  for  the  purpose  of 
Taylor f^.  Courtnay,  15  Neb.  i96;Lepin  appealing  from  the  original  decree,  a 
V,  Paine,  18  Neb.  630;  Glass  v.  Great-  motion  by  them  to  set  aside  the  de- 
house,  20  Ohio  503  ;  Dougherty  v.  cree  does  not  suspend  its  finality  for 
Walters,  I  Ohio  St.  201 ;  Emerick  v,  the  purpose  of  appeal.  Sage  v.  Iowa 
Armstrong,    i    Ohio    513  ;    Smith    v.  Cent.  R.  Co.,  93  U.  S.  419. 

Cooper,  21  Ga.  359.  6.  Prueitt    v.   Cheltenham    Quarry 

As  where  it  was  impossible  to  de-  Co.,  32  Mo.  App.  384;  Lenox  v.  Clarke, 

termine  whether  a  decree  for  a  sum  of  52   Mo.    115;  Wernecke  v.  Wood,  58 

money  in  favor  of  one  defendant  in-  Mo.   352;  Holton  v.  Towner,   81  Mo. 

eluded  a  claim  in  favor  of  another.  360;  Green  v,  Hallowell,  9  Pa.  St.  53; 

Lepin  v.  Paine,  18  Neb.  630.  Glass  v,  Greathouse,  20  Ohio  503;  Jopp 

8.    Although   no  appeal    be   taken  v.  Kegel,  83  Mich.  50. 

from    the    judgment   dismissing    the  Attorney's  Lien.— Thus  an  attorney 
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XateoonMmt  of  Dootm  by AppoIlAiit. — A  party  who  appeals  from  a  de- 
cree in  his  favor  cannot,  pending  the  appeal,  proceed  to  enforce 
the  decree  below  ;^  nor  can  he  bring  another  suit  against  the  ap- 
pellee involving  the  same  object  and  the  same  questions  to  be 
determined  by  the  pending  appeal  from  the  original  suit.* 

VL  Dismissal  of  Appeal— 1.  Gronnds  of  the  Motion.— A  motion 
to  dismiss  an  appeal  is  the  proper  remedy  of  the  appellee  for  the 
appellant's  failure  to  fully  comply  with  all  the  technical  require* 
ments  of  practice  for  the  taking  and  perfecting  of  such  appeal.' 

may  enforce  his  lien  on  a  judgment  in  20  Ohio  503,  it  was  held  that  where  a 

favor  of  his  client  against  the  non-  bill  in  equity  was  dismissed  as  to  one 

appealing  defendants  by  issuing  exe-  codefendant,   an    appeal    by  another 

cution  therein,  although  other  defend-  codefendant    from  a  decree  rendered 

ants     have     appealed.       Commercial  against  him  did  not  vacate  the  decree 

Telegram  Co.  v.  Smith  (Supreme  Ct.),  of  dismissal. 

10  N.  Y.  Supp.  433.  1.  Taylor  w.  Savage,  i  How.  (U.  S.) 

Appeal    Bond. — When    a    defendant  285;  Thornton  v.    Mahoney,    24  Cal. 

alone  executes  an  appeal  bond  on  ap-  584;  Moore  v,  Williams,  29  111.  App. 

peal  from  a  judgment  of  a  justice  of  597. 

the  peace  to  a  circuit  court,  and  the  S.  Mason  v.  Chambers,  4  J.  J.  Marsh, 

other  defendants  make  no  appearance  (Ky.)  406. 

in  the  circuit  court — keld^  that  the  Apptal  from  Part  of  BMrte. — In  Moore 
judgment  below  is  unaffected  as  to  v.  Williams,  ^9  111.  App.  597,  it  was 
the  nonappealing  defendants.  Jopp  held  that  a  party  to  a  suit  cannot  en- 
s'. Kegel,  83  Mich.  50.  force  a  portion  of  a  decree  in  his  favor 

Appoal  by  Creditor. — An   appeal   by  while  prosecuting  an  appeal   from  a 

one  of  several  creditors  in  a  bill  filed  reversal  of  another  portion  of  the  same 

by  them  against  an  administrator  for  decree  which  is  adverse  to  him. 

a  recovery  of  their  several  debts,  will  As  where  appellants  obtained  pos- 

not  bring  up  the  case  as  to  another  session  of  premises  under  a  decree 

creditor   whose   claim    has    been    al-  while  appealing  from  a  portion  of  the 

lowed,  so  as  to  enable  the  appellees  same    decree     allowing    payment    of 

to  call  in  question  the  validity  of  the  $6000    to    appellee.     Moore    v.    Will' 

judgment   rendered   in   favor  of    the  iams,  29  111.  App.  597. 

latter  creditor.     Cooper  v.  Lyons,  9  Levy  oa  Appoal. — In  Favorer.  Stokes, 

Lea  (Tenn.)  596.  10  Ga.  370,  it  was  held  that  a  plaintifif 

Porohaao  at  Judioial  Salo. — So  where  in  execution  might  dismiss  his  levy  on 
two  persons  claim  the  right  to  pur-  appeal,  notwithstanding  he  had  con- 
chase  school  lands  at  the  appraised  fessed  judgment  against  levy  on  the 
value,  exclusive  of  value  of  improve-  first  trial. 

ments,  and  each  files  a  petition  in  the  Payment  of  Money. — It  is  no  defense, 

probate  court  to  be  allowed  to  pur-  on  a  rule  to  show  cause  why  he  should 

chase  the  same,  and  the  petition  of  not  be  suspended,  for  an  attorney  who 

one  is  denied  and  of  the  other  granted,  has  failed  to  pay  over  money  belong- 

an  appeal  by  the  first  petitioner  va-  ing  to  his  client,  as  ordered  bv  a  judg- 

cates  the  judgment  of  denial,  but  does  ment,  that  he  has  appealed  from  the 

not  affect  the  judgment  on  the  petition  judgment.     McMath  v,  Mann's  Bros, 

granted.     Wilkie   v.   Howe,   27  Kan.  Boot,  etc.,  Co.  (Ky.,  1891),  15  S.  W. 

518.  Rep.  879. 

Award. — ^Where  an  appeal  is  taken  Bankziipteyof  tkeAppellaat. — InMer- 

by  a  defendant  from  an  award  against  ritt  v.  Glidden,  39  Cal.  559,  it  was  held 

him,   such   appeal    does   not   prevent  that  an   adjudication  of   bankruptcy 

the  entry   below    of  a   judgment  by  against  an  appellant  while  the  appeal 

default    against    nonappealing    code-  was  pending  would  not  affect  the  hear- 

fendants    for   the  amount   found  by  ing  and  determination  of  the  cause  00 

the  award.     Green  v,  Hallowell,  9  Pa.  appeal. 

St.  53.  S.  Alabama, — Morgan   v,  Jones,   48 

DimiMal. — In  Glass  v.  Greathonse,  Ala.  350;  Earle  9.  Reid,  25  Ala.  463; 
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2.  On  the  Conrt'i  Own  Motion.— Where  it  does  not  affirmatively 


Hodnect  v.  Central  R.»  etc.,  Co.,  68 
Ala.  562. 

Arkansas. — Adams  v.  Owens,  I  Ark. 
335;  Town  V.  Wilson,  7  Ark.  386;  Mc- 
Jenkin  v.  State  Bank,  7  Ark.  232; 
Johnson  v.  Hodges,  24  Ark.  597. 

Ciilifornia. — Watson  t/.  Sutro,  77 
Cal.  609;  Miller  r.  Thomas,  73  Cal. 
^37:  Miller  v,  Thomas,  78  Cal.  509; 
Green  v,  McMann,  79  Cal.  561; 
Martin  v.  Hudson,  79  Cal.  612;  Hein- 
len  V.  Southern  Pac.  R. Co.,  65  Cal.  304; 
Boyd  V  Burrel,  60  Cal.  280;  People  v. 
Comedo,  11  Cal.  70;  Sayre  v»  Smith, 
II  Cal.  129;  Williams  v.  Hall,  24  Cal. 
156;  Brown  v,  Plummer,  70  Cal.  337; 
Reed  v.  Kimball,  52  Cal.  325;  Wag- 
ganheim  v.  Hook,  35  Cal.  216;  Fowler 
V.  Harbin,  23  Cal.  630;  Bodley  v,  Fer- 
guson,25  Cal.  584;  Younglove  v.  Nixon, 
61  Cal.  301;  Buffendeau  t/.  Edmonson, 
^4  Cal.  94;  Russell  v.  Armador,  2  Cal. 

.305. 

Colorado, — Kasson  v,  Follett,  9  Colo. 

348;  Clelland  v.  Tanner,  8  Colo.  252. 

Florida, — Enterprise  v.  State,  24  Fla. 
-206;  Johnson  v.  Polk  County,  24  Fla. 
^8;  Hull  V,  Westcott,  17  Fla.  280;  Rain 
V.  Thomas,  12  Fla.  493. 

Illinois, — McNay  V.  Stratton,  109  III. 
30;  Butterworth  v.  Brown,  26  III.  156; 
Meservc  v.  Delaney,  112  111.  353;  Bell 
V,  Nims,  51  111.  171;  Wormley  v. 
Wormley,  96  111.  129;  Morse  v,  Will- 
iams, 5  111.  285;  Gardner  v,  Diedrich, 
40  111.  72. 

Indiana, — West  v,  Cavins,  74  Ind.,265 ; 
Stitson  V,  Lawrence  County,  45  Ind. 
173;  Emmert  v,  Darnall,  58  Ind.  141; 
Indianapolis  Piano  Mfg.  Co.  v.  Caven, 
58  Ind.  328;  Thomas  v.  Service,  90 
Ind.  128;  Beigh  v,  Smarr,  62  Ind.  400; 
Wheatly  v,  Hanna,  23  Ind.  518;  Car- 
riger  v,  Kennedy,  134  Ind.  107. 

Iowa, — Schooley  v.  Globe  Ins.  Co., 
76  Iowa  78;  Mayo  v.  Temple,  16  Iowa 
585;  Sheldon  Ind.  Dist.  v,  Apperle,  76 
Iowa  238;  McManus  v.  Swift,  76  Iowa 
576;  Zeigler  v,  Jennison,  4  Greene 
•(Iowa)  561 ;  Names  v.  Names,  74  (Iowa) 
213. 

Kansas, — State  v,  McEwen,  12  Kan. 

38. 

Louisiana, — Schmidt  v,  Benit,  17 
Xa.  Ann.  74;  Perrett's  Succession,  17 
La.  Ann.  303;  Blanchin  v.  Martinez, 
18  La.  Ann.  699;  Nelson  v,  Beaumiller, 
18  La.  Ann.  700;  Pinckney  v.  Wolf, 
.41  La.  Ann.  306:  De  Bouchel  v,  De 
.bouchel,  34  La.  Ann.  102;  Cummings 


V.  Erwin,  14  La.  Ann.  315;  Sthele  v, 
Millspaugh,  33  La.  Ann.  194;  State  v, 
Jumel,  35  La.  Ann.  980;  Dejean  v. 
Stilly,  13  La.  Ann.  565;  Wooton  v,  Le 
Blanc,  32  La.  Ann.  692;  Johnson  v, 
Clark,  29  La.  Ann.  54;  Dumas  v,  Mary, 
29  La.  Ann.  808;  Reese  v.  Conyers,  16 
La.  Ann.  39;  Broome's  Succession,  14 
La.  Ann.  68;  Wolf  v,  Munzenheimer, 
14  La.  Ann.  114;  Gagne  v,  Barrow,  15 
La.  Ann.  135;  Grunow  v.  Menge,  36 
La.  Ann.  925. 
Maryland,-^Sx,aX^    v,  Baer,  70   Md. 

544. 

Massachusetts.  —  Putnam  v,  Boycr, 
140  Mass.  235;  Wheeler,  etc.,  Mfg. 
Co.  V,  Burlingham,  137  Mass.  581. 

Missouri,  —  Isaac  v,  Bohn-Verdin 
Lumber  Co.,  47  Mo.  App.  30;  Disse  v. 
Frank,  52  Mo.  551;  Colville  v,  Judy,  73 
Mo.  651 ;  State  v.  Love.  52 Mo.  106;  Pax- 
ton  V,  Humber,  39  Mo.  521;  Goodsoxr 
V,  Wabash,  etc.,  R.  Co.,  23  Mo.  App. 
76;  Riordan   v,  Blenke,  24  Mo.    App. 

357. 

Nevada, — Soloman  v.  Fuller,  13  Nev. 
276;  Irwin  V,  Samson,  10  Nev.  282. 

North  Carolina, — Cross   v,  Williams, 

91  N.  Car.  496;  Collins   v,  Fairbauh. 

92  N.  Car.  310;  Eshon  v,  Chowan 
County,  95  N.  Car.  75;  Hughes  v. 
Boone,  100  N.  Car.  347;  Randleman 
Mfg.  Co.  V,  Simmons,  97  N.  Car.  89; 
McMillan  v,  Nye,  90  N.  Car.  11; 
Hemphill  v,  Blackwelder,  90  N.  Car. 
14;  Hasty  V,  Funderburk,  89  N.  Car. 
93;  Boyden'  v,  Williams,  92  N.  Car. 
546. 

Ohio,  —  Reformed  Presbyterian 
Church  V,  Nelson,  35  Ohio  St.  638. 

Oregon,  —  Northern  Pac.  Terminal 
Co.  V,  Lowenberg,  11  Oregon  286. 

Pennsylvania, — M'Connell  v,  Mor- 
ton, II  Pa.  St.  398. 

South  Carolina, — Caston  r.  Brock, 
14  S.  Car.  104;  Abney  v.  Cole,  30  S. 
Car.  607. 

Tennessee,  —  Jennings  v,  Mercer,  i 
Heisk.  (Tenn.)9;  Hamilton  v,  Hodg- 
kiss,  I  Overt.  (Tenn.)  109. 

Texas, — Brock  v,  Jarman,  i  Tex. 
202;  Perkins  v.  Bates,  61  Tex.  190. 

Virginia, — Pace  v,  Ficklin,  76  Va. 
292. 

JVashington,^Crai-wfoTd  v.  Haller, 
2  Wash.  Ter.  161 ;  Sayward  v,  Guye, 
2  Wash.  Ter.  420;  Wilson  v,  Wald, 
2  Wash.  Ter.  376;  Sheperd  v.  Shep- 
erd,  4  Wash.  615. 

IVest  Virginia,  —  Adamsonv.  Peicc. 
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appear  from  the  record  that  the  appellate  court  has  jurisdiction 


20  W.  Va.  59;  Laidley  v.  Kline,  21  W. 

Va.  21. 
JVucoHsin.  —  Clark  v.  Foj^,  20  Wis. 

421;  Ballou  V,  Chicago,  etc.,  R.  Co., 53 

Wis,  150;  Holmes  v.  Braman,  15  Wis. 
603;  Bigelow  V.  Goss,  5  Wis.  83;  Men- 
asha  V.  Milwaukee,  etc.,  R.  Co.,  52 
Wis.  138;  Ingersoll  v,  Mechlem,  16 
Wis.  90;  Atkinson  v.  Chicago,  etc.,  R. 
Co.,  69  Wis.  362. 

Wyoming, — Lannier  v,  HaaSe,  i  Wy- 
oming Ter.  25;  Murrin  v.  Ullman,  i 
Wyoming  Ter.  36;  Geer  v*  Murrin,  i 
Wyoming  Ter.  37;  Horton  v.  Peacock, 
I  Wyoming  Ter.  39;  White  v.  Sisson, 
I  Wyoming  Ter.  395 ;  Johnson  v,  Mar- 
ion, I  Wyoming  Ten  21. 

United  States.  —  Jacobs  v.  Jacobs, 
Hempst.  {}].  S.)  loi;  Stewart  v,  Sala- 
mon,  97  U.  S.  361;  New  Orleans  Nat. 
Banking  Assoc,  v.  New  Orleans  Mut. 
Ins.  Assoc,  102  U.  S.  121;  Selma,  etc., 
Co.  V.  Louisiana  Nat.  Bank,  94  U. 
S. '253;  U.  S.  V.  Thirty-seven  Barrels 
of  Rum,  I  Woods  (U.  S.)  19;  Morgan 
V.  Shirley,  131  U.  S.  App.,  p.  ex. 

loftancei. — As  where  the  transcript 
is  not  filed  within  the  time  required  by 
statute  or  rules  of  court.  Enterprise  v. 
State,  24  Fla.  206;  or  lis  form  and  cer- 
tification are  defective.  Green  v.  Mc- 
Mann,  79  Cal.  561;  or  where  parties 
necessary  to  the  determination  of  the 
cause  have  been  omitted,  Miller  v, 
Thomas,  78  Cal.  509;  or  where  the  no- 
tice  of  appeal  \s  insufficient,  Colville  v, 
Judy,  73  Mo.  651;  Abney  v.  Cole,  30 
o.  Car.  607;  or  not  properly  served^ 
Sheldon  Ind.  Dist.  v,  Apperle,  76  Iowa 
238;  or  not  filed  in  time^  Hull  v,  West- 
cott,  17  Fla.  280;  or  where  the  appeal 
bond  is  insufficient  in  substance  or 
form,  Sheperd  v,  Sheperd,  4  Wash. 
615;  or  not  filed  as  required  by  law. 
Pace  V,  Ficklin,  76  Va.  292;  Wormley 
V.  Wormley,  96  111.  29;  or  where  the 
affidavit  on  appeal  is  insufficient,  Jen- 
nings V.  Mercer,  i  Heisk.  (Tenn.)  9; 
or  the  order  granting  the  appeal  is  in- 
sufficient^  Wooton  v.  Le  Blanc,  32  La. 
Ann.  692. 

Snbjoot-matter. — It  is  also  the  proper 
remedy  where  the  appellate  court  has 
no  jurisdiction  of  the  subject-matter, 
or  where  the  Jurisdictional  amount  is 
not  involved.  New  Orleans  Nat. 
Banking  Assoc,  v.  New  Orleans  Mut. 
Ins.  Assoc,  102  U.  S.  121;  or  where 
a  double  appeal  is  taken  from  the  same 
decision,  Ballou  v,  Chicago,  etc.,  R. 


Co.,  53  Wis.  150;  or  where  the  judg' 
ment  appealed  from  is  not  appealable  or 
not  final, 

Arkansas, — Green  v.  Thomas,  8  Ark. 
56;  State  Bank  v,  Roddy,  15  Ark.  401. 

California, — Watson  v,  Sutro,  77 
Cal.  609. 

Indiana, — Gibson  v.  Green,  22  Ind. 
422;  Davis  V,  Smith,  13  Ind.  564;  Ken- 
non  V.  Schull,  9  Ind.  154. 

Iowa, — Hall  v,  McMahan.  4  Greene 
(Iowa)  376. 

Kentucky, — Burbage  v.  Squires,  3 
Mete  (Ky.)  77. 

Louisiana. — Bynum  v,  Hamilton,  19 
La.  Ann.  446;  Delaporte  v.  Bbury,  21 
La.  Ann.  152;  Betham  Court  v,  Ste- 
phens, 19  La.  Ann.  291. 

Missouri. — State  r.  Gregory,  38  Mo. 
501. 

New  York, — Lambert  v.  Snow,  9 
Abb.  Pr.  (N.  Y.)9i. 

Texas.— Hicks  v.  Gray,  25  Tex.  82; 
State  V.  Pierce,  26  Tex.  114;  Blanchet 
V.  Davis,  10  Tex.  158. 

Virginia. — Tatum  v,  Snidow,  2  Hen. 
&  M.  (Va.)  542. 

United  States. — Jacobs  v.  Jacobs, 
Hempst.  (U.  S.)  loi;  Schooner  Rachel 
V.  U.  S.,  6  Cranch  (U.  S.)  329;  U.  S. 
V,  Helen,  6  Cranch  (U.  S.)  203;  Yea- 
ton  v.  U.  S.,  5  Cranch  (U.  S.)  281; 
Exp.  McCardle.  7  Wall.  (U.  S.)  506; 
U.  S.  V,  Thirty-seven  Barrels  of  Rum, 
I  Woods  (U.  S.)i9. 

Ssoape  of  Prisoner. — Or  where  on  a 
criminal  appeal  the  convicted  appel- 
lant has  escaped,  and  is  at  large  when 
the  case  is  called.  Graham  v.  State 
(Tex.  Crim.  App.,  1892),  20S.  W.  Rep. 
367;  State  V.  Anderson,  11 1  N.  Car. 
689;  State  V.  Craighead,  44  La. 
Ann.  968;  Henning  v.  Greenville,  69 
Miss.  214. 

Beoord. — Or  where  generally  the 
record  on  appeal  fails  to  affirmatively 
show  a  fact  requisite  to  confer  juris- 
diction on  the  appellate  court.  Thorpe 
V.  Smith,  86  Iowa  410. 

Alabama. — Williams  v.  Harper,  95 
Ala.  610. 

California, — Huse  v.  Den  (Cal., 
1892),  30  Pac.  Rep.  1 104. 

Colorado. — Webber  v,  Brieger,  i 
Colo.  App.  92;  Mitchell  v,  Voake,  i 
Colo.  App.  III. 

Georgia, — Burkhalter  v.  Oliver,  88 
Ga.  473. 

Idaho. — Adams  v.  McPherson,  2 
Idaho  855. 


2  Encyc.  PI.  &  Pr. — 22. 
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of  the  subject-matter,  or  that  the  appellant  has  a  right  of  appeal 


Illinois, — Alton  Lime,  etc.,  Co.  r. 
Calvey,  41  111.  App.  597,  Launtz  v. 
Heller,  41  111.  App.  528;  Northrop  v. 
Smothers,  39  111.  App.  588;  Missis- 
sippi Valley  Mfg.  Mut.  Ins.  Co.  v. 
Bermond,  39  111.  App.  267. 

Iowa, — Thorpe  v.  Smith,  86  Iowa 
4x0;  State  V,  Conklin,  79  Iowa  763; 
Redhead  v.  Baker,  80  Iowa  162;  State 
V,  Farrington,  85  Iowa  731;  Smith  v, 
Des  Moines,  85  Iowa  725;  State  v. 
Clossner,  84  Iowa  401;  State  v,  Mcin- 
tosh, 83  Iowa  75a 

Kansas, — Bell  v.  Coffin,  51  Kan.  684. 

Louisiana, — Schmitt  v,  Drouet,  42 
La.  Ann.  716. 

Missouri, — Hammond  v,  Kroff,  36 
Mo.  App.  118;  Lindell  Glass  Co.  v. 
Hanneman,  46  Mo.  App.  614. 

Nebraska, — Stone  v,  Neeley,  34  Neb. 
81. 

New  Hampshire, — Field  v.  Smith,  62 
N.  H.  698. 

New  York, — McNulty  v.  Urban,  i 
Misc.  Rep.  (N.  Y.)  422;  Home  v, 
Terry  (C.  PI.),  19  N.  Y.  Supp.  233. 

North  Carolina, — Howell  v.  Jones, 
109  N.  Car.  102;  State  v,  Johnson,  109 
N.  Car.  852. 

South  Dakota. — Valley  Land,  etc., 
Co.  V.  Schone,  2  S.  Dak,  344;  First 
Nat.  Bank  v.  Northwestern  Elevator 
Co.  (S.  Dak.,  1891),  50  N.  W.  Rep.  356. 

Texas, — Alderman  v.  State  (Tex. 
Crim.  App.,  1893),  22  S.  W.  Rep.  1096; 
Moore  v.  State  (Tex.  Crim.  App., 
1893),  22  S.  W.  Rep.  40;  Wright  V.  Red 
River  County  Bank,  2  Tex.  Civ.  App. 

97. 

Utah, — People  v.   Fennel,   4    Utah 

112. 

Washington, — Whiticr  v,  Cadwell, 
4  Wash.  819;  Parker  v,  Dacres,  3 
Wash.  Ter.  12. 

Wyoming. — Perkins  v,  Hoyt,  3  Wy- 
oming Ter.  55. 

Iniaffloieiiey  of  Paptn. — Or  gener- 
ally where  the  appeal  papers  are  not 
signed,  settled,  or  certified  as  required 
by  law. 

California, — Norris  v,  Norris  (Cal., 
1891),  28  Pac.  Rep.  593:  In  re  Wier- 
bitzky,  88  Cal.  333. 

Georgia. — McAllister  v,  Eastman 
(Ga.,  1893),  17  S.  E.  Rep.  675;  Ward 
V,  State,  87  Ga.  x6o;  Gresham  v.  Tur- 
ner, 88  Ga.  160;  Lewis  v,  Clegg,  87 
Ga.  449;  Hatcher  v.  Smith,  84  Ga.  451; 
Godbee  v,  McCathern,  86  Ga.  782; 
Williams  v.  State,  88  Ga.  460. 


/^te^a.— McManus  v.  Swift.  76  Iowa 
576;  Sheldon  Ind.  Dist.  v,  Apperle, 
76  Iowa  238;  Tool  V.  Wightman,  78 
Iowa  756;  Plummer  v.  People's  Nat* 
Bank,  73  Iowa  752;  Michel  v,  Michel, 
74  Iowa  577;  Names  v.  Names,  74 
Iowa  213. 

Kansas, — State  v.  Hastie,  44  Kan. 
427;  State  V,  Gatliff,  44  Kan.  428. 

North  Carolina, — Howell  v,  Jones, 
109  N.  Car.  102. 

£/ite^.— Rotch  V.  Hamilton,   7  Utah 

513. 

Vermont, — Hall  v,  Simpson,  63  Vt. 
601. 

lfajAiMjt<yM.-^Bentley  v.  Port  Town- 
send  Hotel,  etc.,  Co.,  6  Wash.  296^; 
McCarty  v.  Hayden,  4  Wash.  537; 
McKinnon  v,  Kingston  Land,  etc.,  Co., 
4  Wash.  535;  Perry  v.  Stone,  2  Wash. 
Ter.  464. 

For  other  instances  see  titles  of  the 
various  appellate  proceedings. 

Appeal  not  Canao. — A  defect  in  pro- 
ceedings requisite  to  perfect  an  ap- 
peal is  ground  for  dismissal  of  the  ap* 
peal  only,  not  the  cause,  St.  Louis  v. 
Bird,  31  Mo.  88;  Cavenaugh  v.  Titus,  $ 
Wis.  143. 

A  motion  to  dismiss  the  suit  in  the 
appellate  court  admits  that  jurisdic- 
tion has  been  acquired  by  the  appeal. 
Northrup  v.  Smothers,  39  111.  App. 
590. 

Bill  of  EzoeptioBS. — A  motion  to  dis- 
miss an  appellate  proceeding  will  not 
be  entertained  because  a  bill  of  excep- 
tions has  not  been  settled  and  allowed. 
Hines  v,  Cochran,  35  Neb.  828;  Mewis 
V.  Johnson  Harvester  Co.,  5  Neb.  217; 
Hollenbeck  v.  Tarkinglon,  14  Neb. 
430:  Baldwin  v,  Foss,  14  Neb.  455; 
Carlson  v,  Beckman,  35  Neb.  392. 

Objection  to  a  bill  of  exceptions 
must  be  by  a  motion  to  quash.  Carl- 
son V,  Beckman,  35  Neb.  392.  See 
article  Bills  of  Exceptions. 

Bales  of  Goart.— Appellate  courts  are 
generally  held  to  possess  authority  to 
make  rules  of  court  regulating  proced- 
ure on  appeal  reasonably  necessary 
for  the  transaction  of  business  in  an 
orderly  manner.  The  power  to  make 
such  rules  implies  a  power  to  enforce 
them  by  the  penalty  of  dismissal  of 
the  appeal  for  noncompliance. 

Gilifornia. — Hanson  v,  McCue,  43 
Cal.  178;  Rumfelt  v.  Trinity  River, 
etc.,  Min.  Co..  83  Cal.  649. 

Colorado, — McDonald  v,  McLeod,  3 
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in  the  given  case,  the  court  will  dismiss  the  appeal  on  its  own 
motion,  whether  the  point  is  raised  by  counsel  for  the  appellee  or 
not.* 

Colo.  App.  344;   Howlett  v.  Tuttle,  10  Colorado. — Mowbray  v.  Denver,  etc.. 

Colo.  222.  R.  Co.,  2  Colo.  App.  129. 

Illinois, — Gilbert  tr.   Coons,  37  111.  ///«»<«>.— Launti  v.  Hellef,  41   III. 

App.  448;  Gerarty  v.  Druiding,  44  111.  App.  528. 

App.   440;    Chicago,    etc.,   R.   Co.  v.  Iowa, — Groves  t^.  Richmond,  53  Iowa 

Crolie,  33  111.  App.  17.  570;  Names  v.  Names,  74  Iowa  213. 

Indiana, — Carriger  v,  Kennedy,  134  Xic?«m««<i.— -Zuberbier  v,  Robin,  36 

Ind.  107.  La.  Ann.  418;  New  Orleans  v,  Apken, 

Louisiana, — De   Gruy  v,  Aiken,  43  36  La.  Ann.  419;   State  v,  Hayles,  32 

La.  Ann.  798.  ta.  Ann.  1135;  Curter  v,  Addison,  44 

Missouri, — Chinn  v,  Davis,  18  Mo.  La.  Ann.  425;   Condon  v,  Samory,  13 

App*  539;   Coffey  V,   Dubois,  35  Mo.  La.  Ann.  801;   Perry's  Succession,  4 

App.  96.  La.  Ann.  577;   Robert  v.  Ride,  11  La. 

North  Caro/ina.-^Brs^ntly  v,  Jordan,  Ann.  409;  Swearingen  v.  McDaniel,  13 

92  N.  Car.  291;   Barbee  v.  Green,  91  Rob.   (La.)  205:    Bacas  v.   Smith,   33 

N.  Car.  158;   Stephens  v,  Koonce,  106  La.  Ann.  139;   Maritche  v.  Board  of 

N.  Car.  255-  Liquidation,  33  La.  Ann.  588;  Hoover 

South  Carolina, — Talbott  v.  Gladncy,  v.  New  York,  33  La.  Ann.  652. 

30  S.  Car.  609;  Calvo  z'.  Railroad  Co.,  Minnesota. — U.  S.  Sav.,  etc.,  Co.  v, 

30  S.  Car.  608;  Davis  v.  Pollock,  35  S.  Ahrens,  50  Minn.  332. 

Car.  584;   Archer  v.  Long,  35  S.  Car.  South  Carolina. — Clayton  v,  Mitch- 

588;    Nott  V,  Thompson,   35  S.  Car.  ell,  33  S.  Car,  599;  State  v.  Merriman, 

589;  Bomar  v.  Means,  35  S.  Car.  591;  34  S.  Car.  578. 

Chisolro   V,  Providence,  etc.,  Co.,  35  IVashinjfton, — Pincus    v.   Light,    i 

S.  Car.  599;   Ussery  v.  Vogel,   36  S.  Wash.  Ter.  511;  McGowan  v.  Petit,  t 

Car.  603;  Wallace  v,  Thomson,  36  S.  Wash.  Ter.  514. 

Car.  604.  Instances. — As   where  an  appeal   is 

Texas, — Pearson  v.  Household  Sew-  taken  from  a  nonappealable  judgment, 

ing  Mach.  Co.,  78 Tex.  385.  decree,  or  order,     Clayton  v,  Mitchell, 

Utah. — Corinne  Mills,  etc.,  Co.   v,  33  S.  Car.  599;  State  v.  Merriman,  34 

Johnston,  5  Utah  147.  S.  Car.  578;   U.  S.  Sav.,  etc.,  Co.  v. 

As  for  failure  to  serve  a  brief  on  ad-  Ahrens,  50  Minn.  332. 

verse  party,  Chinn  v,  Davis,  18  Mo.  Or  where  the  amount  in  controversy  is 

App*  539!  ^^  ^o  fiic  a  brief  and  state-  less  than  the  statute  requires.    State 

ment  on  appeal,  Howlett  v,  Tuttle,  10  v,  Hayles,  32  La.  Ann.  1135. 

Colo.  222;   Coffey  v,  Dubois,  35  Mo.  Or  where  the  transcript  on  appeal 

App.  96.  contains  no  copy  of  the  judgment  ap- 

Discretionary, — Dismissal  of  the  ap-  pealed  from.     Bacas  v.  Smith.  33  La« 

peal  for  failure  to  comply  with  a  rule  Ann.  139. 

of  court  rests  in  discretion  and  will  In  Louisiana  the  court  will  dismiss 

not  be  reviewed.    Wetmore  v.  Wet-  on  its  own  motion  for  lack  of  neces- 

more  (Ct.    App.),  51    N.   Y.  St.  Rep.  sary  parties,     Robert  v.  Ride,  n   La, 

275.  Ann.   409;  Swearingen   v,  McDaniel, 

In  Louisiana  it  is  held,  on  the  con-  13  Rob.  (La.)  205. 

trary,   that   where   an  appellant   has  That  the  general  rule  is  otherwise, 

complied  with  all  the   statutory  and  see    sections  Notice   of   Appeal    and 

constitutional    requirements,    judges  Parties  on  Appeal,  supra. 

have  no  power  to  compulsorily  add  to  Time  of  Dismiital. — The  court  may 

such  requirements  by  rules   of  court  dismiss  an  appeal  j'w^  ;7x^/»  at  any  time 

not  based  on  positive  rules  of  law,  and  before  the  cause  has  passed  beyond 

to    defeat  a   constitutional    right    of  its  control;  and,  even  after  it  has  ren- 

appeal  by  dismissal  for    noncompli-  dered  final  judgment,  it  should,  where 

ance  therewith.     State  v.  Judges,  37  it  had  no  jurisdiction  of  the  cause,  va- 

La.  Ann.  398.  cate  its  judgment  and  dismiss  the  ap- 

1.  Alabama. — Wagnon  v,  Keenan,  77  peal,  unless  it  has  lost  control  over 

Ala.  519.  the  record.  Fanning  v.  Rogerson.  143 

California, — BJenenfeld    v.   Fresno  111.  481;  or  where  the  complaint  fails 

Milling  Co.,  82  Cal.  425.  to  state  a  cause  of  action,  Harper  v, 
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3.  For  Lack  of  ProieoatioiL — Appellate  courts  have  inherent 
power  to  clear  their  dockets  of  cases  which  parties  fail  to  prose- 
cute within  a  reasonable  time.^  So  where  appellant  fails  to 
appear  on  the  call  of  his  case,*  or  where  ample  time  has  elapsed 
since  the  taking  of  an  appeal  to  comply  with  all  legal  requirements 
for  its  perfection,  the  appeal  may  be  dismissed  for  noncompli* 
ance.* 


Pinkston,  112  N.  Car.  293;  Hagins  v. 
Cape  Fear  R.  Co..  106  N.  Car.  537; 
Cordon  v,  Sanderson,  83  N.  Car.  i;  or 
where  the  transcript  does  not  con- 
tain a  jurisdictional  certificate  required 
by  statute,  Pincus  r.  Light,  i  Wash. 
Ter.  511;  McGowan  v.  Petit,  i  Wash. 
Ter.  514;  or  where  the  record  on  ap- 
peal does  not  show  that  any  appeal 
was  taken.  Names  v.  Names,  74  Iowa 
213.  The  court  may  also  dismiss  a  case 
on  its  own  motion  for  the  negligent 
delay  of  both  parties  in  being  ready 
for  argument.  Mayer  v.  The  Veuf lia, 
131  U.  S.,  Appendix  LXX. 

By  Consent. — When  counsel  so  agree, 
the  appellate  court  will  enter  an  order 
dismissing  the  appeal  by  consent.  Gar- 
rison V,  Corbett,  35  S.  Car.  608;  State 
V,  Colson,  35  S.  Car.  607;  Fincken  v. 
King,  36  S.  Car.  603:  Clyburn  v,  Cor- 
l>ett,  35  S.  Car.  608. 

1.  Mathewson  v.  St.  Louis,  etc.,  R. 
Co.,  44  Mo.  App.  99;  Howell  v.  Van 
Ness,  31  N.  J.  L.  444;  Read  v,  Rocap, 
^  N.  J.  L.  347;  Lum  V.  Price,  16  N.  J. 
L.  195;  Scott  V,  Carpenter,  13  S.  Car. 
44;  State  V.  Crenshaw.  30  S.  Car.  607. 

Pra«tloe  In  Hew  Tork. — Where  the 
Appellant  fails  to  prosecute  his  appeal 
within  the  time  limited,  the  respond- 
ent cannot  move  at  special  term  to 
have  the  appeal  dismissed  merely 
upon  a  certified  order  of  the  special 
term  declaring  the  case  upon  appeal 
abandoned  and  upon  the  judgment- 
roll  on  file.  He  must  obtain  an  order 
putting  the  cause  on  the  general-term 
calendar,  and  an  affidavit  of  the  non- 
service  of  the  appeal  papers,  and,  on 
notice  to  the  appellant  for  the  earliest 
motion  day  in  term,  move  to  strike  the 
cause  from  the  calendar  and  for  judg- 
ment of  affirmance.  Carraher  v,  Car- 
raher,  11  Abb.  Pr.  N.  S.  (N.  Y.  Super. 
Ct.)  338. 

S.  Bush  V,  State  (Miss.,  1889),  6  So. 
Rep.  647;  Varn  v.  Williams,  30  S.  Car. 
608. 

8.  Alabama^  —  Winthrow  v.  Wood- 
ward Iron  Co.,  81  Ala.  100;  Sears  v. 
Kirksey,  81  Ala.  98. 


California, — McKay  v.  Santa  Bar- 
bara County  Ct.,  86  Cal.  431;  Buck- 
ley V,  Althorf,  86  Cal.  643;  Judge  v. 
Ohm,  89  Cal.  134:  Reay  v,  Butler  (Cal., 
1890),  25  Pac.  Rep.  350;  In  re  Read's 
Estate  (CaL,  1892),  29  Pac.  Rep.  245; 
Sutton  V,  Symons,  97  Cal.  475;  Viera 
V.  Dobyus  (Cal.,  1890),  24  Pac.  Rep. 
181;  Shain  v.  People's  Lumber  Co.,  98 
Cal.  120;  In  re  Burton's  Estate,  93  CaL 
613;  Bunting  v,  Salz  (Cal.,  1889),  22 
Pac.  Rep.  1132;  Heinlen  v.  Southern 
Pac.  R.  Co.,  65  Cal.  304:  Fogel  v. 
Schmalz,  83  Cal.  201;  Vitoreno  v, 
Corea  (Cal.,  1890),  25  Pac.  Rep.  420; 
Santa  Monica  First  Nat.  Bank  v,  Ko- 
walsky  (Cal.,  1891),  27  Pac.  Rep., 
783. 

Colorado, — Owen  v.  Going,  13  Colo. 
290;  Busby  r.  Camp,  16  Colo.  38; 
Henry  v.  Travellers*  Ins.  Co.,  16 
Colo.  60. 

Dakota, — Harris  v,  Watkins,  5  Dak. 

374. 
Florida, — Williams    v.   Hutchinson, 

26  Fla.  513;  Comte  v,  Toale,  24  Fla. 
19;  Long  V,  Herrick,  28  Fla.  755;  Pon- 
tier  V,  Jeffares,  25  Fla.  844;  Enterprise 
V,  State,  24  Fla.  206. 

Georgia, — Cunningham  v,  Scott,  87 
Ga.  5om5. 

Idaho, — Mahony  v,  Moshal,  2  Idaho 
1065. 

Illinois, —Goudy  v.  Lake  View  City, 

27  111.  App.  505;  McNay  v,  Stratton, 
109  111.  30;  Glos  V,  Randolph,  130  III. 

245. 

Indiana, — Carriger  v,  Kennedy,  134 
Ind.  107;  Lawrence  v.  Wood,  122  Ind. 
452. 

Iowa,  —  Baer  v.  Merchants',  etc., 
Ins.  Co.,  87  Iowa  752;  McLuen  v.  Bear 
Grove  Dist.  Tp.,  82  Iowa  742;  Wam- 
bach  V.  Grand  Lodge  (Iowa,  1893),  55 
N.  W.  Rep.  516. 

Kentucky,  —  Martin  v,  Richardson 
(Ky.,  1891),  15  S.  W.  Rep.  248. 

Louisiana. — Llula's  Succession,  4a 
La.  Ann.  475;  Grunow  v,  Menge,  36 
La.  Ann.  925;  State  v,  Ferguson,  49 
La.  Ann.  643;  Von  Hoven  v,  Voa 
Hoven,  43  La.  Ann.  1170. 
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1  For  Lack  of  Actual  Controyeny. — ^The  appellate  court  can- 
not, withoat  express  statutory  authority,  take  jurisdiction  of  moot 

Maryland, — State  v^  Baer,  70  Md.  Car.  591;  Pregnall  v.  Miller,  26  S.  Can 

544.  612;  Gardner  v.  Mays,  26  S.  Car.  6137 

Mississippi. — ^Lum  v.  State,  66  Miss.  Tribble  v.    Poore,    28    S.    Car.    565; 

389.  Booker  v.  Smith,  33  S.  Car.  611;  Wade 

Missouri, — Riordan    v,    Blenke,   24  v.  Couch,  32  S.  Car.  583;   Veronee  v. 

Mo.  App.  357;  Sims  v.  St.  Louis,  etc..  Bell,  33  S.  Car.  612;  Barrett  v,  Faust,. 

R.  Co.,  28  Mo.  App.   loi;  Deere  v,  33  S.  Car.  612;  Garrison  v.  Cagle,  33 

Hucht,  32  Mo.  App.  153;  Bob  v.  Penn-  S.  Car.  610;  McLemore  v.  Powell,  32 

sjlvania  Ins.  Co.,  32  Mo.  App.  256;  S.  Car.  582. 

Hatten  v,  Nevada  Min.  Co.,  40  Mo.  Scuth  Dakota, — Himebaugh  v,  Coad 

App.  448;  Coffey  v.  Dubois.  35  Mo.  (S.  Dak.,  1892),  53  N.  W.   Rep.   863; 

App.  96;  Meier  v.  Lowry,  28  Mo.  App.  Himebaugh  v.  Crouch  (S.  Dak.,  1892), 

612;  Lincoln  v.  Milstead,  38  Mo.  App.  53  N.   W.    Rep.    862;     Hammond    v, 

350.  Crouch  (S.  Dak.,  1892),  53  N.  W.  Rep. 

Nebraska. — Sturtevant  v.  Wineland,  863;  Citizens*  Bank  v.  Crouch (S.  Dak., 

22  Neb.   702;   Lloyd  v.  Reynolds,  26  1892),  53  N.  W.  Rep.  862. 

Neb.    63;     Converse     Cattle    Co.    v,  Texas. — Grant  v.  Timmons,  78  Tex. 

Campbell,  25  Neb.  37;  Slaven  V.  Hell-  11;     Pearson    v.    Household    Sewing 

man,  24  Neb.  646;  Muldoon  v.  Levi,  Mach.  Co.,  78  Tex.  385;  King  v.  Lacy 

25  Neb.  457;  Phoenix  Ins.  Co.  v.  Read-  (Tex.  App.,  1891).  17  S.  W.  Rep.  143; 

inger,  28  Neb.  587;  Oppenheimer  v.  Gulf,  etc.,  R.  Co.  v.  Lynch  (Tex.  App.,. 

McClay,    30     Neb.    654;      Wilde     v.  1891),  17  S.  W.  Rep.  144. 

Preuss,     33     Neb.     790;    Benson     v.  Utah. — Ryan,   etc..   Cattle    Co.    v. 

Michael,  29  Neb.  131.  Murdock,  8  Utah  497;  Salt  Lake  City 

Nevada. — Mathewson   v,    Boyle,  20  v.  Redwine  (Utah,  1890),  23  Pac.  Rep, 

Nev.  88.  756;  Corinne  Mill,  etc.,  Co.  v,  John- 

New  Mexico. — Lamy  v.  Lamy,  4  N.  ston,  5  Utah  147. 

Mex.  140;  Armijo  v.  Abeytia  (N.  Mex.,  Washington. — Tustin  v.  McFarland, 

1891),  25  Pac.  Rep.  771.  4  Wash.  103;  Sehorn  v.  Price,  4  Wash. 

New   York, — Sayer  v,    Kirchhof,   3  262;  Oregon  R.,  etc.,  Co.  v,  O'Brien, 

Misc.  Rep.  (N.  Y.)  245.  3  Wash.  Ter,  21;  Tinkham  v,  Kimble, 

North  Carolina. — Bailey  v.  Brown,  2   Wash.    682;     Murphy    v.    Ross,    2 

105  N.  Car.  127;  In  re  Berry,  107  N.  Wash.  327;  Seattle,  etc.,  R.  Co.  v.  Joer- 

Car.  326;   Rose  v.  Baker,  99  N.  Car.  genson,  3  Wash.  622;  Leary  v.  Terri- 

323;   Hughes  V.   Boone,  lOO  N.   Car.  tory,    3  Wash.   Ter.    13;    Higgins  v, 

347;   Briggs  V,  Jervis,  98  N.  Car.  454;  Burns,  2  Wash.  372;    Edison  Electric 

Rollins  V.  Love,  97  N.  Car.  210;  Bryan  Illuminating  Co.  v.  Needham.  2  Wash. 

V.  Moring,  99  N.  Car.  16;  Mitchell  v.  450. 

Tedder,  108  N.  Car.  266;  Rose  «/.  Shaw,  Wisconsin. — Lee   v.    Lord,  75    Wis. 

105  N.  Car.  126;   Ballard  v.  Gay,  108  35;  Newman  v.  Board,  74  Wis.  303. 

N.  Car.  544;  Rodman  r.  Archbell,  108  United  States. — Hamilton  v.  Brown,. 

N.  Car.  413;   State  v.  James,  108  N.  53  Fed.  Rep.  753;  Union  Pac.  R.   Co. 

Car.  792.  V.  Colorado  Eastern  R.  Co.,  54  Fed. 

South      Carolina.  —  New      England  Rep.  22;  Cincinnati  Safe,  etc.,  Co.  v, 

Mortg.  Security  Co.  v.  Telford,  38  S.  Grand    Rapids    Safety    Deposit    Co.» 

Car.  547;  Russell  v,  Russell,  38  S.  Car.  146  U.  S,  54;  U.  S.  v.  Baxter,  51  Fed. 

547;     Trimmier    v.    Thomson,   39    S.  Rep.  624. 

Car.  554;  Mensing  v.  Jervey,  38  S.  Car.  Appellant*!  Kiitake. — The  mistake  of 

429:  Union  Mortg.,  etc..  Trust  Co.  v,  the  appellant  in  supposing  he  had  com- 

Brown,    39  S.    Car.    552;    Telbird   v,  plied  with  the  law  is  not  sufficient  ex- 

Whipper,   31  S.  Car.  600;    Balleu    v,  cuse.     Humphreys  v.  Darling,  6  Kulp 

Anderson,    31    S.    Car.    622;     Harle  (Pa.)  200. 

V.  Morgan,  30  S.  Car.  611;   Vaughan  Both  Partias  Onllty. — And  where  both 

V.  Morgan,  31  S.  Car  602;  Stedham  v,  parties  are  guilty  of  gross  laches,  the 

Creighton  (S.  Car.,  18S8),  9  S.  E.  Rep.  appeal  will  not  be  dismissed  on  motion 

465;  Randolph  v.  Hahn,  33  S.  Car.  609;  of  appellee.     Tripp  v.  Duane,  86  Cal. 

Ashe  V.  Glenn,  33  S.  Car.  606;  Dial  v.  149. 

Dial,  33  S.  Car.  606;  Hill  v.  Salinas.  Nonappearanoe. — A  motion  to  dismiss 

33  S.  Car.  606;  Bomar  v.  Means,  35  S.  is  the  proper  remedy  where  no  per- 
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questions  or  mere  abstract  propositions  of  law.  Any  attempt  by 
a  mere  colorable  dispute  to  obtain  the  opinion  of  the  court  upon  a 
question  of  law  which  a  party  desires  to  know  for  his  own  interest 
or  his  own  purpose,  when  there  is  no  real  or  substantial  contro- 
versy between  those  who  appear  as  adverse  parties  to  the  suit,  is 
an  abuse  which  courts  of  justice  have  always  reprehended.*  The 
case  before  them  must  present  an  actual  controversy  affecting  a 
right  of  person  or  property  in  the  particular  case.*     A  collusive 

son  appears  for  a   party  on   appeal,  of  a  rule  requiring  the  plaintifif  to  ob- 

Hook  V.  Linton,  lo  Pet.  (U.  S.)  107.  tain  a  return.     Hines  v.  State,  54  N. 

When  the  appeal  is  regularly  taken,  J.  L.  199;  Donnelly  v.  State,  26  N.  J. 

it  cannot  be  dismissed  merely  because  L.  463. 

the  appellant  is  not  ready  to  proceed.  Printing. — Where    appellant    is    re- 

but   the   court    may   go  on   with   the  quired   by  law  to  print  papers  used 

cause.     Langenham   v,   Stickney,    90  on  appeal,  inability  to  pay  for  them 

111.  361.  constitutes  no  excuse  on  motion  for 

Calendar.— Since  the  respondent  may  dismissal.     Wallace  v.  Thompson,  36 

notice  a  case  for  argument  and  place  S.  Car.  604. 

it  on  the  calendar,  it  will  not  be  dis-  Bill  of  £xo«ptioni. — Where  no  bill  of 

missed  for  the  appellant's  failure  to  exceptions  is  settled  and  filed  on  ap- 

do  so.     Nichols  v,  MacLean,  98  N.  Y.  peal  the  appeal  will  not  be  dismissed, 

458.  but  no  errors  save   those   appearing 

Brief. — Or  where  the  appellant  fails  affirmatively  on  the  face  of  the  judg- 

to  file,  as  required  by  rules  of  court,  a  ment-roll  can  be  reviewed.  Merchants' 

case  with  points  and  authorities.     New  Nat.  Bank.  v.  McKinney,  i  S.  Dak.  78 

England  Mortg.  Security  Co.  v.  Tel-  See  article  Bills  of  Exceptions. 

ford,  38  S.  Car.  547.  See  article  Briefs.  Notice  of  Perfection. — Mere  delay  in 

Cafe. — Or  where  the  appellant  fails  failing  to  serve  notice  of  perfection  of 

to  make  over  and  furnish  the  court  the  appeal  is  not  sufficient  to  warrant 

with  a  clear  and  concise  statement  of  the  dismissal  unless  the  appellee  shows 

the  case,  as  required  by  rules  of  court,  affirmatively    injury    by    the     delay. 

Martin  v,  Nugent  (Mo.,   1891),   15  S.  Tucker  v.  Stone,  92  Mich.  298. 

"W.   Rep.   422;     Ebersole     v,    Rankin  Hew  York. — In  New  York  a  motion 

<Mo.,  1890),  13  S.  W.  Rep.  756;    Sny-  to  dismiss  for  lack  of    necessary  pa- 

der  V,  Free,  102  Mo.  325;   Coleman  v,  pers  cannot  be  heard  until  appellant 

Farrar  (Mo.,  1890),  14  S.  W.  Rep.  825.  on    nonenumerated    motion   fails    to 

So  in  South  Carolina  an  appeal  will  serve   the  required   printed  copies  of 

be  dismissed  because  the  return  has  the     same.     Davidge   v.  Coe   (Super, 

not  been  properly  filed,  although  the  Ct.),  9  N.  Y.  Supp.  310. 

case  or  brief  has  been  duly  filed;  or  Discretionary.— The   motion   to    dis- 

where  the  return  has  been  duly  filed,  miss  for  want  of    prosecution  is  ad«> 

but  the  case  or  brief  has  not.   Gardner  dressed  to  the  discretion  of  the  court, 

V,  Mays,  26  S.  Car.  613.  and  its  ruling  on  the  motion  is  not  ap- 

Beoord.  —  Or    where    an    authentic  pealable.     The  appeal  may  generally 

record  of  the  trial-court  proceedings  be  reinstated  where  a  good  excuse  is 

below  is    not    presented    on   appeal,  shown  for  the  delay.     Stater.  McFail, 

State  V.  Murphy,  21  Nev.  332.  36   S.    Car.   605.      See   Reinstatement, 

Docketing. — An  appeal  not  docketed  infra, 

in  the  time  required  by  rules  of  court  Fnrther  Beferenoe. — For  explanation 

will  be  dismissed,  although  the    ap-  of  the  effect  of  the  failure  to  file  a  pa- 

pellee  does  not  move  to  docket  and  per  or  do  any  act  required  by  law  to 

dismiss   within   the   time    named    by  perfect  the  appeal,  and  for  instances 

another   rule.     Porter  v.  Western  N.  where  the  appellant's  default  may  be 

Car.  R.  Co..  106  N.  Car.  478.  excused,  reference  must  be  had  to  the 

Writ  of  Error.— Or,  where  a  plaintiff  proper  title  of  the  proceeding, 

in  error  fails  to  have  a  writ  of   error  1.  California  v,  San  Pablo,  etc.,  R. 

returned  at  the  proper  time,  the  writ  Co.,  149  U.  S.   314;   State  v,    Napton 

may  be  dismissed  both  in  a  civil  and  (Mont.,  1891},  25  Pac.  Rep.  1045. 

a  criminal  cause,  without  the  issuance  2.   California,  —  San    Diego  School 
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or  fictitious  writ  prosecuted  merely  to  obtaiin  the  decision  of  the 
court/  or  a  suit  where  the  adverse  parties  are  identical,*  will  be 
dismissed  by  the  court  on  its  own  motion,  or  on  motion  of  the 
appellee. 


Dist.  V.  San  Diego  County,  97  Cal. 
438:  People  V,  Burns  (Cal.,  1889),  21 
Pac.  Rep.  540. 

(//i^^ta.— Glenn  v.  Botts,  79  Ga.  212. 

/WMif0.^Smith  V.  Junction  R.  Co., 
29  Ind.  546;  Stephens  v.  Stephens,  51 
Ind.  542;  Monnett  v.  Hemphill,  no 
Ind.  299;  State  v.  Kamp,  in  Ind.  56; 
Parker  v,  Sute,  132  Ind.  419;  Taylor 
V.  Bosworth,  i  Ind.  App.  54;  Zeigel 
V.  Metzger  (Ind.  App.,  1891),  27  K.  £. 
Rep.  647. 

Iowa. — Witmore  v.  Burgan,  70  Iowa 
161;  West  9.  Fitzgerald,  72  Iowa  306; 
Chicago,  etc.,  R.  Co.  v.  Dey,  7^  Iowa 
278. 

Aa^jaj.— Ziegler  v,  Hyle,  45  Kan. 
226. 

Z<?timaifa.— Block  v.  Barton,  27 
La.  Ann.  89;  Church  Wardens  v. 
Perche,  39  La.  Ann.  223. 

Missouri. — State  v.  Phillips,  97  Mo. 

331. 
Montana. — State  v.  Napton  (Mont., 

1891),  25  Pac.  Rep.  1045. 

North  Carolina. — State  v.  Richmond, 
etc.,  R.  Co.,  74  N.  Car.  287;  Pritchard 
V.  Baxter,  108  N.  Car.  129;  Blake  v, 
Asken,  76  N.  Car.  325;  Russell  v, 
Campbell,  112  N.  Car.  404. 

New  Jersey. ^Kssex  County  v.  State, 
44  N.  J.  L.  438. 

New  York. — Lee  ».  Vacuum  Oil  Co., 
126  N.  Y.  579. 

.  Pennsylvania. — Harper  v.   Roberts, 
22  Pa.  St.  194. 

South  Carolina.'^StSLie  v,  Salters,  39 
S.  Car.  553. 

fVest  rir^/«ia.— Ratliflf  v.  Patton, 
37  W.  Va.  197. 

IVisconsin. — Piano  Mfg.  Co.  v» 
Rasey,  69  Wis.  246. 

United  States.-^hord  v.  Veazie,  8 
How.  (U.  S.)  255;  Fletcher  v.  Peck,  6 
Cranch  (U.  S.)  147:  American  Wood- 
Paper  Co.  v.  Heft,  8  Wall.  (U.  S.)  333; 
Cleveland  v.  Chamberlain,  i  Black 
(U.  S.)  419;  San  Mateo  County  v. 
Southern  Pac.  R.  Co.,  zi6  U.  S.  138; 
Little  v.  Bowers,  134  U.  S.  547;  Singer 
Mfg.  Co.  V.  Wright,  141  U.  S.  696; 
Arnold  v.  Woolsey.  54  Fed.  Rep.  268; 
East  Tennessee,  etc.,  R.  Co.  v.  South- 
ern Tel.  Co.,  125  U.  S.  695;  Wash- 
ington Market  Co.  v.  District  of 
Columbia,  137  U.  S.  62;  Addington  v. 


Adams,  125  U.  S.  693;  California  v. 
San  Pablo,  etc.,  R.  Co.,  149  U.  S.  308. 
English. — Hoskins  v.  Lord  Berke- 
ley, 4  T.  R.  402;  /n  re  Elsam,  3  B.  & 
C.  597;  10  E.  C.  L.  193;  Brewster  v. 
Kitchin,  Comb.  425;  Coxe  v.  Phillips, 
Cas.  Temp.  Hardw.  237;  Rexr.  Veaux, 
Comb.  13;  Dove  v.  Martin,  Comb.  170; 
Brown  v.  Walker,  2  Show.  406;  Hen- 
kin  V.  Guerss,  12  East  247;  In  re 
L'Assomption  (Election  Case),  21  Can. 
Supreme  Ct.  29. 

1.  Lord  V.  Veazie,  8  How.  (U.  S.) 
255;  Ebert  v.  Beedy,  113  lU.  316;  Peo- 
ple V.  Leland,  40  111.  118. 

FiotitionB. — As  where  it  appears  that 
the  issues  were  made  up  by  the  par- 
ties to  the  appeal,  whose  interests 
were  not  adverse,  for  the  purpose  of 
obtaining  an  adjudication.  Lord  v. 
Veazie,  8  How.  (U.  S.)  254. 

Or  where  one  party  makes  up  the 
record  to  suit  himself  and  obtain  the 
opinion  of  the  court  affecting  the  in- 
terests of  others  not  parties.  Cham- 
berlain V.  Cleveland,  i  Black  (U.  S.) 

93. 

2.  American    Wood-Paper    Co.    v. 

Heft,  8  Wall.  (U.  S)  335;  Cleveland  v. 
Chamberlain,  i  Black  (U.  S.)  419; 
Arnold  v.  Woolsey,  54  Fed.  Rep.  268. 

Acqairement  of  the  Property  in  Con- 
troveny. — It  follows  from  the  princi- 
ple stated  in  the  text  that  where  it  is 
shown  to  the  satisfaction  of  the  appel- 
late court  that  the  appellant  has  ac- 
quired, since  the  appeal  was  taken, 
the  property  in  controversy,  the  ap- 
peal will  be  dismissed.  Cleveland  v. 
Chamberlain,  i  Black  (U.  S.)  419; 
Little  V.  Bowers,  134  U.  S.  547. 

Tax  Title. — As  where  in  tax  suits 
the  appellant  pays,  pending  the  ap- 
peal to  the  state,  the  taxes  with  costs 
and  damages.  California  v.  San  Pablo, 
etc.,  R.  Co.,  149  U.  S.  308;  Little  v. 
Bowers,  134  U.  S.  547:  Arnold  v. 
Woolsey,  54  Fed.  Rep.  268. 

OoApUanoe  with  Order. ^So  when  an 
appellant  has  complied  with  an  order 
of  the  court  below,  his  appeal  there- 
from will  be  dismissed.  Alarid  f/« 
Romero  (N.  Mex.,  1891),  25  Pac.  Rep. 
788. 

Kandamve. — ^And  where  a  clerk  has 
obeyed  a  writ  of  mandamus  to  issue 
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How  Shown. — The  suit  may  be  shown  to  be  fictitious  either  by 
inspection  of  the  record  or  by  evidence  outside  of  it.*     And  the 

motion  to  dismiss  may  be  made  by  any  person  as  amicus  curias,^ 
VJYitTQ  prima  facie  fictitious,  the  cause  will  not  be  retained  unless 
the  parties  satisfy  the  court  by  affidavits  within  a  reasonable  time 
that  the  controversy  is  genuine.* 

to  a  person  impaneled  as  a  juror  a  cer-  not  support  the  appeal  from  the  judg- 

tificate  of  his  mileage  and  attendance  ment  in  its  entirety,  and  the  case  will 

on  the  court,  the  clerk's  appeal,  taken  be   dismissed,  leaving  the   parties  to 

*'  to  obtain  a  rule  of  his  government  settle  costs  by  motion  in  the  trial  court 

in  the  future,'*  will  be  dismissed  as  a  for  retaxation,  and  appeal  therefrom, 

fictitious  suit.  State  v.  Napton  (Mont.,  The  appellate  court  will  not  determine 

1891),  25  Pac.  Rep.  1045.  a  cause  involving  nothing  more  than 

New  Tork  General  Term. — But  where  a  question  of  costs.  Studabaker  v, 
the  appeal  is  from  a  writ  of  man-  Markley,  7  Ind.  App.  368;  Arnold  v. 
damus  which  has  been  complied  with,  Woolsey,  54  Fed.  Rep.  268;  Washing- 
it  is  error  to  dismiss  the  appeal  if  the  ton  Market  Co.  v.  District  of  Colum- 
question  of  costs  is  still  to  be  deter-  bla,  137  U.  S.  62;  Russell  v.  Campbell, 
mined.  People  v,  Blackhurst,  128  N.  112  N.  Car.  404;  State  v.  Richmond 
Y.  604.  etc.,  R.  Co.,  74  N.  Car.  287;  Babcock 

Laok  of  Intereet. — So  where  the  ap-  v.   Banning,  3  Minn.  191;  Hunter  v, 

pellant  does  not  appear  to  be  inter-  Dickinson  (Colo.,   1893),  33  Pac.  Rep. 

ested  in  or  affected  by  the  judgment  932;   Reid  v.  Vanderheyden,  5  Cow. 

appealed  from,  the  appeal  will  be  dis-  (N.  Y.)  720;  Curran  v.  Excelsior  Coal 

missed.  Williams  v.  Tyler  (Ky.,  1891),  Co.,  63  Iowa  94;  Janes's  Appeal,  87 

17  S.  W.  Rep.  276.  Pa.  St.  428. 

Satiifaetlon  of  Judgment. — Or  where  8.  Brown  v»  V^alker,   28   How.    St. 

pending  an  appeal  the  judgment  has  Tr.  406.                       ' 

been  satisfied.     People  v.  Burns  (Cal.,  Contempt  Case. — So  where  a  party  had 

1889),   21   Pac.   Rep.    540;    Morton  v.  been  imprisoned  for  contempt  of  court, 

Tulane  County,  65  Cal.  496.  but    subsequently  complied   with   its 

Cessation  of  Bights. — And  where  the  order  and    was    released — held,    that 

cause  on  appeal  relates  to  questions  he  could  not  appeal  from  the  order, 

involved  in  rights  which  have  ceased  Thompson  v,  Onley,  96  N.  Car.  9. 

to  exist,  the  appeal  will  be  dismissed.  Divoroe  Case. — Stephens  v,  Stephens, 

Chicago,  etc.,  R.  Co.  v,  Dey,  76  Iowa  51  Ind.   542,    presents   another  appli- 

278;  West  V,  Fitzgerald,  72  Iowa  306;  cation   of  the  principle   in  a  divorce 

Cutcomp  V,  Utt,  60  Iowa  156;  State  v.  case,  where   the  Supreme  Court  dis- 

W&terloo  Sav.  Bank,  39  Iowa  706.  missed  the  appeal  on  proof  that  the 

Nonappearanoe. — So  where  no  person  appellant  on  appeal  from  a  decree  for 

appears   in   behalf    of  the    appellant  divorce  had  married,  pending  the  ap- 

when  the  case  is  called,  appeal  will  be  peal,  a  third  person, 

dismissed.     State  v,  Salters,  39  S.  Car.  Time  of  Motion. — The  lack  of  actual 

553.  controversy  may  be  shown  at  any  time 

Where  Traitee  is  a  Party. — An  appeal  before   the  final  judgment  on  appeal, 

dismissed  as  to  a  cestui  que  trust  at  his  Little  v.  Bowers,  134  U.  S.  547. 

application,  will  be  dismissed  as  to  the  S.  Ebert    v,    Beedy,    113    111.   316; 

trustee  when  he  has  no  personal  in-  People  v.  Leland,  40  111.  118;  McCon^ 

terest  in  the  subject-matter.     Ratliff  nell  t^.  Shields,  2  111.  582;  Spraggins  v. 

V.  Patton,  37  W.  Va.  197.  Houghton,  3  111.  211. 

1.  Lord  V.  Veazie,  8  How.  (U.  S.)  Bemedy. — The  court  may  either  dis- 

253;  Fletcher  V.  Peck,  6  Cranch  (U.  S.)  miss    the    appeal,    California   v.   San 

147;  In  re  Elsam,  3  B.  &  C.  597,  10  E.  Pablo,  etc.,  Co.,  149  U.S.  314;  or  reverse 

C.  L.  193;  Hoskins  v.   Berkeley,  4  T.  the  judgment  and  remand  the  cause 

R.  402;   Coxe  V.  Phillips,  Cas.  Temp,  with  directions  to  the  trial  court  to 

Hardw.  237.  dismiss  the    cause,    Ebert  v.  Beedy, 

Costs. — Where  the  parties  have  set-  113  111.  316;  People  r.  Leland,  40  111. 

tied   the  case   since   the   appeal   was  118;  McConnell  v.  Shields,  2  111.  582; 

taken,  a  mere  interest  in  the  costs  will  Spraggins  v,  Houghton,  3  111.  211. 
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6.  For  Want  of  Jurisdiction. — The  question  of  the  jurisdiction  of 
the  appellate  court  is  properly  raised  by  a  motion  to  dismiss  ;* 
but  whether  the  trial  court  had  jurisdiction  of  the  cause  in  the 
first  instance  will  be  considered  on  the  hearing,  and  not  on  the 
motion  to  dismiss,*  unless  it  \s  prima  facie  apparent  on  mere  in- 
spection of  the  record.* 

6.  Ofleial  Veglect. — An  appellant  will  not  lose  his  appeal  for  a 
fault  due  entirely  to  the  neglect  of  an  official.*  In  such  a  case 
dismissal  is  erroneous,  and  where  it  is  properly  shown  that  the 
appellant  was  without  negligence  the  appeal  will  be  reinstated.* 

Trnaathoriiad  Appe&L — The  court  will  a  question  affecting  the  merts  within 

not   entertain    actions    and     appeals  the  jurisdiction  of  the  appellate  court,, 

brought  without   the  consent   of  the  that  court   has  no   power  to  dismiss 

alleged  plaintiffs  therein.     And  where  the   appeal,  as  by   an   order  of    dis- 

the  writ  of  error  or  appeal  was  shown  missal  it  would  arbitrarily  deprive  it- 

by  plaintiff's  affidavit  to  be  unauthor-  self  of  a  jurisdiction  vested  in  it  by 

ized  and  brought  by  the  attorney  for  the  law  for  the  benefit  of  appellant, 

speculative  purposes,  the  decree  there-  This  is  beyond  its  authority.    Carlson 

in  was  reversed  and  cause  dismissed,  v,  Alameda  County,  70  Cal.  630;  Hall 

Gresham  v.  Chantry,  69  Iowa  728.  v,  £1  Dorado  County,  68  Cal.  24;  Mat- 

Stipnlatlon    without    Attorney'i    Con-  thews  v.  Marin  County,  68  Cal.  638. 
sent. — A  stipulation  signed  by  parties        4.  Chaffe  v,  Mackenzie,  43  La.  Ann. 

to  the  suit  to  dismiss  the  appeal  and  1064;  Trimble  v.  Brichta,  10  La.  Ann. 

for  affirmation  of  the  judgment  is  not  778;  Murphy  v.  Factors,  etc.,  Ins.  Co.,. 

valid  where  not  signed  by  the  appel-  33  La.  Ann.  454;  Garritee  v,  Popplein, 

lant's  counsel.     Jackson  v.   Cole,   81  73  Md.  322;  Baltimore  v,  Reynolds,  i& 

Mich.  440.  Md.   270;  Lewin  v,   Simpson,  38  Md. 

Time    Mandatory. — A    rule   of  court  468;  Whitehead  v.  Thorp,  22  Iowa  425; 

that  an  appeal  not  prosecuted  for  two  Maynard  v,  Hoskins,  8  Mich.  81;  Jones 

terms  shall  be  dismissed  when  reached  v.  Wilson,  103  N.  Car.  13. 
inorder  after  the  second  term,  is  to  be        5.  Alviso  v,  U.  S.,  6  Wall.  (U.   S.) 

construed  as  mandatory.     Wiseman  v.  457;  The  Palmyra,  12  Wheat.  (U.  S.) 

Mitchell  County,  104  >f.  Car.  330.  10;  Stark  v,  Barnes,  2  Cal.  162;  Hager 

1.  Bienenf eld  t^.  Fresno  Milling  Co.,  v.  Mead,  25  Cal.   598;   Paeley  v,  Mc- 

82  Cal.  425;  New  Orleans  Nat.  Bank-  Connell,   40  La.  Ann.   609;   Miller   v, 

ing  Assoc.  V,  New  Orleans  Mut.  Ins.  Shotwell,  38  La.  Ann.  103;  Bryan  v, 

Assoc.,  102  U.  S.  131 ;  Ballou  v.  Chi-  Moring,  99  N.  Car.  16. 
cago,  etc.,  R.  Co.,  53  Wis.  150;  Hicks        As  where  it  appears  that  the  failure 

V.  Gray,  25  Tex.  82;  State  v,  Gregory,  to  transmit  the  transcript  on  appeal 

38  Mo.   501;  Bynum  z'.   Hamilton,  19  seasonably  was  due  wholly  to  the  with- 

La.  Ann.  446.  holding   thereof  by   the  clerk.      The 

8.  State  V,  Shakspeare,  43  La.  Ann.  Palmyra,  12  Wheat.  (U.  S.)  10. 
92;  Carlson  r.   Alameda  County,   70        Presumption. — It    will    not    be    pre- 

Cal.  630;  Hall  V.  El  Dorado  County,  sumed  that  the  ^failure  to  perfect  the 

68  Cal.  24;  Matthews  v,  Marin  County  appeal  was  due  to  the  neglect  of  the 

Ct.,  68  Cal.  638;  Nelson  v,  Leland,  22  clerk  or  other  official,  but  it  must  be 

How.  (U.  S.)48;  Halliburton  v.  Sum-  affirmatively  shown  by  the  appellant, 

ner,  26  Ark.  659.  Parsons  v,  Padgett,  65  Md.  356. 

8.  Halliburton  v.  Sumner,  26  Ark.        Ladhoi  In  Filing  Transeript.~The  fil- 

659;  State  V,  Wills,  4  Ind.  App.   38;  ing  of  the  transcript  by  the  appellant 

Ridge  V.  Crawfordsville,  4  Ind.  App.  after  the  expiration  of  the  statutory 

513;  Hammond  v,  Johnston,  142  U.  S.  period,  but  before  the  appellee's  appli- 

73:    Haley  r.   Breeze^   144  U.  S.    130;  cation    for    an    affirmance    on    other 

Bclfer  V,  Ludlow,  129  N.  Y.  650;  Hall  grounds,  as  provided  by  law,  will  not 

Terracotta   Co.    v,   Doyle,   133  N.  Y.  prevent  dismissal  unless  a  good  rea- 

603;  Barnhart  v.  Fulkerth,  92  Cal.  155.  son  is  further  shown  for  the  failure  to 

Arbitrary  Diimissal. — Where  an  ap-  file.     Lincoln  v.  Milstead,  38  Mo.  App. 

peal  is  regularly  taken,  and  brings  up  350;  Enterprise  v.  State,  24  Fla.  206; 
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7.  Where  Error  not  Shown. — The .  failure  of  the  appellant  to 
bring  before  the  court  on  appeal  a  sufficient  record  to  fully  pre* 
sent  any  or  either  of  the  questions  of  error  relied  upon  will  not, 
unless  statutes  so  provide,  warrant  dismissal  of  the  appeal.^  It 
is  cause  for  affirmance  of  the  judgment.' 

8.  Examination  of  Merits  on  the  Motion. — A  motion  to  dismiss  an 
appeal  in  effect  requests  the  appellate  court  to  refuse  examination 
of  the  merits  of  the  cause.'  Questions,  therefore,  which  affect 
the  merits  will  not  be  considered  by  the  appellate  court  on  such  a 
motion,  as  they  are  grounds  for  reversal  or  affirmance  of  the  judg- 
ment;^ and  for  similar  reasons  motions  to  affirm  the  judgment 
below  and  dismiss  the  appeal  cannot  be  made  at  the  same  time  by 
the  appellee  without  statutory  authority,  as  they  ask  for  incon- 
sistent remedies.* 

Pregnall  v.  Miller,  26  S.  Car.  6ia.  4.  Barnhart  v.  Fulkerth.  92  Cal. 
^^^  Record  on  Appeal,  supra,  155;  Watson  v.  Sutro,  86  Cal.  500; 
AffidaTit  of  £zo«ie.— The  affidavit  Smith  v.  Westerfield,  88  Cal.  374; 
setting  forth  appellant's  excuse  must  Ricketson  v.  Torres,  23  Cal.  636; 
state  the  facts  showing  diligence,  and  Swasey  v,  Adair,  83  Cal.  137:  Latham 
not  merely  that  "due  and  great  dili-  v.  Los  Angeles,  83  Cal.  564;  Nelson  v, 
gence  was  used."  Meier  r.  Lowry,  28  Leland,  22  How.  (U.  S.)  48;  Day  v. 
Mo.  App.  612;  Smith  v.  Merrill,  26  Washburn,  23  How.  (U.  S.)  310:  Can- 
Mo.  App.  65;  Stenzel  v,  Sims,  25  111.  ton  Co.  f.  Northern  Cent.  R.  Co..  21 
App.  538.  Md.    383;    State  v,    Shakespeare,   43 

1.  Ellis  V.  Wait  (S.  Dak.,  1893),  54  La,  Ann.  92;  Hines  v,  Cochran,  35 
N.    W.    Rep.    925:    Merchants'    Nat.  Neb.  828. 

Bank    v.   McKinney,    i    S.    Dak.    78.  Instanoet. — Thus  in  a  motion  to  dis- 

See    Prejudicial  Error ^  supra,  miss   an   appeal   the   appellate    court 

2.  ueorgia. — Newman  v,  Keith,  81  will  not  decide  whether  a  prior  decree 
Ga.  356.  was  a  final  decree,  or  whether  orders 

Iowa. — State  V,  Tharp,  80  Iowa  770;  and  decree  made  by  the  court  below 

Bailey  z/.  Green,  80  Iowa  616.  in   the    cause    prior    to    the    making 

iMissouri, — Coy  v.  Robinson,  20  Mo.  of  the  decree  appealed  from  can  be  re- 

App.  462;  State  V.  Hanley,  20M0.  App.  viewed  on  appeaL     Hill   v.  Chicago, 

420:  State  V.  Whitten,  23  Mo.  App.  459;  etc.,  R.  Co.,  129  U.  S.  170. 

State  V,  Martinowsky,  34  Mo.  App.  85.  The  failure  of  appellant  to  move  for 

Nebraska, — Omaha,  etc.,  R.  Co.  v,  a   new  trial   below   before  appealing 

Standen,  29  Neb.  622;  Cornell  v.  Bar-  warrants   affirmance,    not    dismissal, 

num,  28  Neb.  862;  Stark  v,  Bellamy,  Lafrance  v.  Martin,  17  La.  Ann.  77. 

29    Neb.    608;     Fremont    v,    Brenner  So  also  the  failure  to  take  proper 

(Neb.,  1889),  43  N.  W.  Rep.  177.  exception    to   the    decision    appealed 

Nevada, — State  v.  One  Arm  Jim,  20  from  below.     Quincy,  etc.,  R.  Co.  v, 

Nev.  70.  Taylor,  43  Mo.  35. 

New  Hampshire, — Wallace  v,  Moul-  (^lanoery  Appeal. — Where    therefore 

ton,  62  N.  H.  692.  the  question  of  proper  parties  In  a  tech- 

North  Carolina, — State  v.  Green,  in  nical  chancery  appeal  also  involved  the 

N.  Car.  646;  State  v,  Bagby,  106    N.  whole  merits  of  the  cause,  the  court 

Car.    690;    Taylor    v,    Plummer,    105  refused  to  consider  it  on  the  motion  to 

N.  Car.   56;   State  v,  Henry,   104  N.  dismiss.     Day  v,  Washburn,  23  How. 

Car.  914;  State  v,  Nichols,  103  N.  Car.  (U.  S.)  3x0. 

439.  Dlfmiftal  after  Hetrlng  on  Keritt. — It 

TVjr^j. '-^Atchison,   etc.,    R.    Co.   v.  follows  also  that  a  judgment  of  dis- 

Reiner  (Tex.  Civ.  App.,  1893),  21  S.  missal  is  not  proper  where  the  cause 

W.  Rep.  1013.  is  heard  on  the  merits.     Bouligny  v, 

S.  Carlson  r.   Alameda  County,  70  Fortier,  17  La.  Ann.  121;  Perryman  v. 

Cal.  630;  Hall  V,  EI  Dorado  County,  Camp,  24  Ala.  438. 

68  Cal.  24;  Matthews  V.  Marin  County,  5.  Perryman  v.  Camp,  24  Ala.  438. 

68  Cal.  638.  TTnited  Statat  PrEOtioe.^Under  prac- 
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9.  Scope  of  the  Inquiry — OoneraUy.— The  inquiry  on  a  motion  to 
dismiss  is  accordingly  limited  to  ascertaining  whether  an  appeal 
lies  in  the  given  case,  and  whether  it  has  been  regularly  taken  and 
perfected.^ 

Appeal  Takon  Ibr  Delay. — An  appeal  will  not  be  dismissed  on  the 
ground  that  it  was  frivolous  or  taken  merely  for  delay,  since  the 
merits  must  be  examined  to  ascertain  the  fact.' 

Ormmd  of  the  Motion  ConHned  to  the  Keeord. — The  question  whether  an 
appeal  lies  and  is  regularly  taken  must  be  decided  on  the  record.* 
But  where  since  the  appeal  was  taken  the  appellant  has  estopped 
himself  from  prosecuting  it,  the  acts  constituting  the  estoppel 
may  be  shown  by  affidavits  of  the  parties.* 

Clear  Case  mntt  be  Bhown. — The  appellee  must  show  a  clear  case, 
justifying  the  dismissal  of  the  appeal.*  Where  the  appellate 
court  is  divided  in  opinion,*  or  where  the  opposing  affidavits  on 
the  motion  raise  conflicting  questions  of  fact,  the  motion  will  be 
denied.^ 

tice   in    the    United   States   Supreme         Power  to  entertain  a  motion  on  such 

Court  a  motion  to  dismiss  a  writ  of  grounds  is  inherent  in  the  appellate 

error  or  appeal  may  be  coupled  with  a  court,  as  essential    to    its   protection 

motion  to  affirm  on  the  ground   that  and    the    administration     of    justice, 

the  appeal  was  taken  for  delay  only,  Waddingham  v.  Waddingham,  27  Mo. 

or  that  the  question  upon  which  juris-  App.  609. 

diction  depends  is  too   frivolous   for        By     Stipulation. — The     estoppel — as 

argument.     Hinckley  v.   Morton,   103  the  acceptance  of  satisfaction  by  ap- 

U.  S.  764.  pellant  since  the  taking  of  the  appeal 

A  motion  to  affirm  under  this  rule  — may   be    shown    by   stipulation    of 

must  be  accompanied  by  a  motion  to  the   parties   in    the    appellate    court, 

dismiss,   and   the   motion   to  dismiss  People  v.  Burns,  78  Cal.  646. 
must  have  at  least  a  color  of  right.         Beferonoe  to  Trial  Court.— Where  the 

Whitney  v.  Cook,  99  U.  S.  607;  Hinck-  facts  are  complicated   or  obscure  on 

ley  V.  Morton,  103  U.  S.  764.  such  a  motion,  it  is  the  better  rule  of 

Record, — On  such  a  combined  motion  practice  to  make  an  order  of  reference 

it  is  only  necessary  to  print  enough  of  to  the  trial  court  to  decide  the  ques- 

the  record  to  allow  the  court  to  act  in-  tion.     Waddingham  v,  Waddingham, 

telligently,   without   reference  to  the  27  Mo.  App.  609;  Ruckman  z'.  Alwood, 

transcript;    and    where    an    opposing  44  111.  183.     See  Record  on  Appeal^  su- 

party  objects  that  it  is  insufficient,  he  pra, 

must  specify  the  essential  parts  omit-        6.  Gilmore  v.  Brenham,  i  La.  Ann. 

ted.     Walston    v.    Nevin,    128   U.    S.  414;  Isabella  v.  Pecot,  2  La.  Ann.  387; 

578.  Ludelling  v.  Frellsen,  4  La.  Ann.  534; 

1.  Hines  v,  Cochran,  35  Neb.  828;  Hatton  v,  Weems,  12  Gill  &  J.  (Md.) 
Dinet  v.  People,  73  111.  183.  83. 

2.  Goepper  v,  Lusse,  30  La.  Ann.  6.  Hatton  v.  Weems,  12  Gill  &  J. 
392:    Foscalina  v.  Doyle,  48  Cal.  151;  (Md.)  103. 

Langan  v,  Langan,  86  Cal.  132.  7.   Hill  v.   Hermans,  59  N.  Y.   396; 

3.  O'Brien  v.  Smith  (Supreme  Ct.),  Lewis  v*  Tilton,  62  Iowa  100;  Lawson 
37  N.  Y.  St.  Rep.  43.  V,  Bruen,  29  La.  Ann.  866;  New  Or- 

4.  O'Brien  v.  Smith  (Supreme  Ct.),  leans  Nat.  Bank  Assoc,  v.  New  Or- 
37  K.  Y.  St.  Rep.  43;  Murphy  v,  Spaul-  leans  Mut.  Ins.  Assoc,  100  U.  S.  43. 
ding,  46  N.  Y.  556;  Bennett  v.  Van  Contattad  Stipulation. — As  where  a 
Syckle.  18  N.  Y.  483:  Knox  v.  Steele,  motion  to  dismiss  was  based  on  an 
18  Ala.  817;  Earl  v.  Reid,  25  Ala.  463;  affidavit  setting  up  a  stipulation  to  dis- 
people V,  Burns,  78  Cal.  646;  Wad-  miss,  and  opposed  by  an  affidavit  set- 
dingharo  v.  Waddingham,  27  Mo.  ting  out  the  obtaining  of  the  stipu- 
App.  609;  Coby  V,  Halthusen,  16  Colo,  lation  by  undue  influence.  Hill  v. 
II.  Hermans,  59  N«  Y.  396. 
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Whoro  Xftdo. — As  the  court  from  which  an  appeal  is  taken  has  na 
jurisdiction  over  it,  the  motion  must  be  made  to  the  court  to- 
which  the  appeal  is  taken.  ^ 

10.  Hotioe  of  Motion. — A  motion  to  dismiss  an  appeal  will  not 
be  considered,  unless  due  notice  to  the  adverse  party  is  given 
within  the  time  required  by  statute  or  rules  of  court.*  A  written 
notice  is  ordinarily  necessary  ;•  where  such  is  required  by  statute 
or  rules  of  court,  an  oral  notice  is  insufficient.**  The  notice  must 
specify  the  time  where  the  motion  will  be  made,*  and  be  served 
upon  the  adverse  party's  attorney  of  record.*  Due  proof  by 
affidavit  or  written  admission  of  the  service  of  notice  must  be 
furnished  the  appellate  court.'' 

11.  Eequisites  of  Motion. — The  motion  to  dismiss  should  be  in 
writing,**  and  regularly  docketed  and  filed.*  It  must  specify  the 
grounds  relied  on  for  dismissal  so  clearly  that  the  court  will  not 
be  obliged  to  search  the  record  to  ascertain  them.^* 

12.  When  the  Motion  mnst  be  Made — ^in  Oonorai. — A  motion  to 
dismiss   must   be   made  at   the   earliest   possible  opportunity.^^ 

1.  Younger  v.  Pagles,  6o  Cal.  519;  28  Pac.  Rep.  1061;  Olinger  v.  LiddlCr 
Barnum   v,    Seneca   County   Bank,  6     55  Wis.  621. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  82;  AAdayit  of  SerTioe.— The  affidaTit  of 
People  V,  Murphy,  i  Daly  (N.  Y.)  462.  service  of  the  notice  of  motion  must: 
New  Tork. — Under  New  York  prac-  allege  all  the  facts  required  to  consti- 
tice,  therefore,  it  must  be  to  the  gen-  tute  a  valid  service  under  the  statute* 
eral,  not  special,  term.  Barnum  v.  or  rules  of  court.  Sneath  v.  Water- 
Seneca  County  Bank,  6  How.  Pr.  (N.  man  (Cal.,  1892),  28  Pac.  Rep.  1061. 
Y.  Supreme  Ct.)  82.  WalTerofObJeetion.— Objection  based 

2.  Vreedenburgh  v.  Calf,  7  Paige  on  lack  of  notice  of  motion  must  be 
(N.  Y.)  419;  Burnett  v.  Crawford,  38  made  at  the  earliest  reasonable  oppor- 
S.  Car.  547;  Ashe  V.  Glenn,  33  S.  Car.  tunity  or  it  will  be  deemed  waived. 
606;  Dick  r.  Mullin,  128  Ind.  365;  Na-  Judson  v.  Love,  35  Cal.  464. 

tional  Bank  v.  Sprague.  21  N.  J.  Eq.  In  U.  8.  Supreme  Court. — The  notice 

458;   Welch   V.  Kenney,  47  Cal.  414;  of  the  motion  should  be  accompanied 

Enterprise  v.  State,  24  Fla.  152;  Mc-  by  the  brief  or  argument  to  be  used  iik 

Gee  V.   Fox,  107  N.    Car.  766;  Com.  its  support.     Thomas  v.  Wooldridge^ 

Ins.  Co.  V.  Pierro,  6  Minn.  569;  Cates  23  WaU.  (U.  S.)  288. 

V,  Mack,  6  Colo.  405.  8.  Lynch  v,  Dunn,  34  Cal.  518. 

The  motion  is  ineffective  until  the  9.  Capehart    v.    Granite    Mills,    97* 

date  fixed  in  the  notice  for  its  presen-  Ala.  353. 

tation.      Bender  v.  Wampler,  84  Ind.  Where   found   in  the  transcript  00 

172.  appeal  signed  by  appellee's  attorneys, 

Dismiital  by  Appellant. — The  appel-  but    not   marked,   filed,   nor  entered 

lant  will  not  be  allowed  to  dismiss  his  on  the  docket,  the  court  declined  to 

own  appeal  without  notice  to  appellee,  consider  it.  Capehart  v.  Granite  Mills,. 

Loucheine  v,  Strouse,  46  Wis.  487.  97  Ala.  353. 

3.  Burnett  v.  Crawford,  38  S.  Car.  Oral  Hotioe. — In  Wisconsin  ityt^aheX^ 
547;  Jones  V.  Slaughter,  96  N.  Car.  that,  where  not  required  by  any  stat- 
541;  Cates  V.  Mack,  6  Colo.  405.  ute  or  rule  of  court,  a  written  notice 

4.  McGee  v.  Fox,  107  N.  Car.  768.  wasnot  necessary;  but  that  oral  motion 

6.  Glenny  v,  Langdon,  94  U.  S.  604.     was   sufficient  where  due  notice  was 
8.  Ashe  V.  Glenn,  33  S.   Car.  606;     given.       Olinger   v.  Liddle,  55  Wis. 

Enterprise  v.  State,  24  Fla.  152.  621. 

Firm. — Where    appellant    is    repre-  10.  Otherwise    the  motion  will   be 

sented  by  a  firm  of  attorneys,  service  overruled.     Schofield  v.  Pope.  103  IlL 

on  one  is  sufficient.      Ashe  v,  Glenn,  138;  Bilyeu  v.  Smith,  18  Oregon,  335. 

33  S.  Car.  606.  11.   McDonald  V.Thompson, 16  Colo. 

7.  Sneath  «/.  Waterman  (Cal.,  1892),  13;    Ricker  v,   Collins,   8x  Tex.  66a; 

.U8 
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Where  not  made  until  after  a  long  unexplained  delay  *  or  the 
expiration  of  the  time  allowed  for  the  motion  by  rule  of  court,* 
the  mover  will  be  deemed  guilty  of  laches,  and  will  not  be  heard.' 

At  friuit  T«rm. — An  appeal  cannot  ordinarily  be  dismissed  before 
the  beginning  of  the  term  to  which  it  is  returnable,*  unless  the 
record  has  been  actually  returned  and  printed,  in  which  case  the 
motion  nriay  be  entertained.* 

WaiTtr. — The  appellee  is  deemed  to  waive  his  right  to  move 
for  dismissal  of  the  appeal  by  any  act  or  motion  which  recognizes 
It  as  regularly  before  the  appellate  court  for  a  hearing  on  the 
merits,*  as  by   moving  or  consenting  to  a  continuance   of   the 

Hall  V.  Claiborne,  27  Tex.  217;  Ander-  6  Mich.  391;  Field  v.   Burton,  71  Ind. 

son  V.   Webster,   30  Fla.    220;  Ex  p,  380. 

Ostrander,  I  Den.  (N.  Y.)  679;  Robin-  And    such   an  act   will  be    held   a 

son  V.  Bryan,  12  Ired.  (N.  Car.)  183.  waiver,  although  the  motion  to  dis- 

Oxdirt0  8howCaiiia.~Anordertoshow  miss  be  otherwise   made   within   the 

cause,  however,  why  an  appeal  should  time  expressly  allowed  by  the  rules  ol 

not  be  dismissed  may  be  heard  at  any  court  for  making  it.     Toups  v.  Mee- 

time,  in  the  discretion  of  the  court,  gel,  28  La.  Ann.  14. 

State  v.  Sioux  Falls  Brewing  Co.,  2  S.  In  Brief  of  Counsel. — The  motion  will 

Dak.  363.  not  be  granted  where  it  appears  for 

1.  Wallace  v.   Corbitt,  4  Ired.  (N.  the  first  time  in  the  brief  of  counsel. 

Car.)  45;  Arrington  v.  Smith,  4  Ired.  New  Orleans  v.  Moscaro,  11  La.  Ann. 

(N.  Car.)  59;  Toler  v.  Ayres,  i  Tex.  733. 

398;  Hays  V.  Armstrong,  7  Ohio  247.  Where  the  appellant,  in  the  absence 

Thus  where  there  is  time  to  move  of  appellee's  counsel  and  after  filing 

dismissal  at  the  first  term  after  the  of  a  motion  to  dismiss,  obtained   an 

Appeal   is  perfected,  the  motion  will  order    for   submission    of    the    cause 

not  be  heard  at  a  subsequent  term,  on   briefs,   the  court   considered   the 

Ex  p,  Ostrander,  i  Den.  (N.  Y.)679;  grounds  of  the  motion  to  dismiss  as 

Robinson  y,  Bryan,  12  Ired.  (N.  Car.)  embodied    in    the    brief.      Lynch    v, 

283.  Dunn,  34  Cal.  518. 

5.  O'Reilly  v.  McLeod,  2  La.  Ann.  Hearing  of  Motion. — So  also  the  mo- 
138;  Hall  V,  Nevill,  3  La.  Ann.  326;  tion  must  be  made  on  the  day  noticed 
Mitchell  V,  Lay,  4  La.  Ann.  514;  Boy-  for  hearing  in  the  notice  of  motion, 
Jcin  9.  0*Hara,  6  La.  Ann.  115.  or  at  the  first  opportunity  thereafter 

8.  Ex  p.  Ostrander,  i  Den.  (N.  Y.)  during   the    session;  otherwise   it   is 

679;  Robinson  v.  Bryan,  12  Ired.  (N.  waived,  and  cannot  be   subsequently 

Car.)  183;  Wallace  v,  Corbitt,  4  Ired.  revived.    Lamet  v.  Miller,  68  Cal.  521. 

^N.  Car.)  45;  Temple  v.   Marshall,  11  The  mere  fact  that  the  court  has  set 

La.  Ann.  613;  Creevy  v,  Breedlove,  12  the  cause  for  hearing  does  not  cut  off 

la.   Ann.    745;    Eupheme   v,  Maram,  the   motion.     Barham  v,  Livingston, 

17  La.  Ann.  21;  Adrinette  v,  Maram,  11  La.  Ann.  604. 

J7  La.  Ann.  21;  Murison  v,  Butler,  18  Postponement  by  Consent. — Where  the 

Xa.  Ann.  191;  Boutte  v,  Maillard,  19  parties  have  stipulated  to  postpone  a 

La.  Ann.  276:  Dwight  v,  McMillen,  4  case  for  the  term,  the  court  cannot 

La.  Ann.  350;  Barham  v,  Livingston,  rightfully  dismiss  for  delay  to  prose- 

ji  La.  Ann.  604;  Hays  v,  Armstrong,  cute.     State  v.   Kitchen,  41  N.   J.   L. 

7  Ohio  247.  229. 

4.  Baines  v.  Kelly,  73  111.  181.  After  Judgment  on  Appeal. — As  after 

6.  Thomas  v,  Wooldridge,  23  Wall,  rendition  of  judgment  in  the  appellate 
^U.  S.)  287;  Ex  p,  Russell,  13  Wall,  court  no  appeal  is  pending,  a  motion 
(U.  S.)  671.  to  dismiss  cannot  be  entertained  there- 

6.  Coby  V.  Halthusen,  16  Colo.  11;  after.     Aultman  v.  Utsey,  35  S.  Car. 

Robertson  v,  O'Reilly,  14  Colo.  441;  596. 

Toler  9.  Ayres,  i  Tex.  398;  Kinsey  z/.  Under  Diieretionary  Power  to  Amend.— 

JSensbongh,    17  Ga.    540;    Matson    v.  Where    the    court  has    discretionary 

£onnelly,24  111.  142;  Steward  v.  Dixon,  power  to  allow  the  defective  proceed- 
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cause  from  term  to  term,*  joinder  in  error,*  or  submission  of  the 
cause  on  its  merits.* 

So  the  appellant  cannot,  where  he  has  resisted  appellee's  motion 
to  dismiss,  subsequently  claim  its  abandonment.* 

Ezooption. — Where  based  on  the  allegation  that  the  appellate 
court  has  no  jurisdiction  over  the  subject-matter  of  the  appeal,* 
or  that  appellant  has  no  right  of  appeal,*  it  may  be  made  at  any 
time  before  final  determination  of  the  cause.'' 

13.  By  Whom  Made — By  Partioo. — No  person  who  is  not  a  party 
to  the  appellate  proceeding  can  move  to  dismiss  the  appeal.* 
All  parties  taking  a  joint  appeal  should  regularly  join  in  the 
motion,  but  it  is  sufficient  if  made  by  all  coparties  having  a  real 
interest.* 

ing  to  be  amended,  the  motion  to  dis-  Dinet  v.  People,  73  111.  184;  Dobbins 

miss  mast  be  made  while  the  appel-  v.    Baker,    80   Ind.    52;    Robinson   v. 

lant  is  in  default  or  before   he   has  Scott,  5  T.  B.  Mon.  (Ky.)  280;  Kinsey 

actually  filed  a  transcript,  if  the  court  v,  Sensbough,  17  Ga.  540. 

has  discretionary  power  to  extend  the  But   waiver    by    appellant    of    one 

expired   time.     Kimball   Lumber  Co.  irregularity — as  proper  notice  of  ap- 

V,  Ruge,  26  Fla.  59;  Bingham  v.  Mor-  peal — is   no   waiver    of    his   right   to 

ris,  7   Cranch  (U.  S.)  99;  Pickett  v.  move  for  dismissal  on  account  of  an- 

Legerwood,  7  Pet.  (U.  S.)  144;  Spar-  other    irregularity,    as    an    imperfect 

row  V,  Strong,  3  Wall.  (U.  S.)  97.  transcript.     Pierce  z\  Gushing,  33  La. 

Dismiisal  at  Chambon. — An   appeal  Ann.  401. 
cannot  be  dismissed  by  a  judge  at  4.  Corinne  Mill,  etc.,  Co.  v.   John- 
chambers  out  of  term  without  statu-  ston,  5  Utah  147. 

tory  authority.     Dinet   v.  People,  73  5.  State  v,  Merriman,  34  S.  Car.  578; 

111.  183.  State  v:  James,  34  S.  Car.  579;  Stater. 

Sight  to  Ditmiii  a  Panonal  PriTilega.  Levelle,  36  S.  Car.  600. 

— A  statute  conferring  on  the  appellee  6.  James  v.  Followes,  23  La.  Ann.  37. 

the  right  to  have  an  appeal  dismissed  7.  State  v.  Merriman,  34  S.  Car.  578: 

for  failure  of  the  appellant  to  conform  State  v,  James,  34  S.  Car.  579;   State 

with   certain    statutory   preliminaries  v,   Levelle,  36  S.  Car.  600;  Tupery  v. 

for  perfecting  an  appeal,  creates  a  per-  Lafitte,    19   La.  Ann.   296;    Robert  v, 

sonal  privilege  which  the  appellee  may  Ride,    11   La.    Ann.   409;    Warren    v, 

waive.     Coby  v.  Halthusen,  16  Colo.  Eddy,  13    Abb.    Pr.    (N.  Y.  Supreme 

11;  Robertson  V.  O'Reilly,  14  Colo.  441.  Ct.)  28;  Kewson  v.  Douglass,  7  Har. 

Special  Appearanoe. — The  appearance  &  J.  (Md.)  417. 

of  a  party  for  the  express  purpose  of  £ven  although  the  opinion  is  handed 

moving  to  dismiss  cannot  be  construed  down.      DifTenderffer    v.    Hughes,    7 

as  a  general  appearance.     Law  v,  Nel-  Har.  &  J.  (Md.)  3. 

son,  14  Colo.  409.    See  article  Appear-  8.  State  v.  Strong,  32  La.  Ann.  173; 

ANCES.  Blanc  v.  Rodgers,  47  Cal.  606. 

1.  Toler  V.  Ayres,  i  Tex.  398;  Coby  As  a  defendant  below  who  was  not 
V,  Halthusen,  16  Colo.  11;  Robertson  served  wjth  notice  of  appeal  nor  made 
V.  O'Reilly,  14  Colo.  441.  a  party  in  any  other  manner.  Blanc  z^. 

2.  Matson  v,   Connelly,  24  111.  142;  Rodgers,  47  Cal.  606. 

Bolton  V,  McKinley,  19  III.  404;  My-  For  an   exception   to  the   rule  see 

crs  V,  Segars,  41  Ala.  383;  Alexander  For  Lack  of  Actual  Controversy ^  supra, 

V,    Nelson,  42  Ala.    462:  Weidner  v,  9.  Thomas  v.  Wooldridge,  23  Wall. 

Matthews,    11    Pa.    St.  336;    Field  v,  (U.  S.)  288. 

Burton,  71  Ind.  380.  Exoeption   to    Bnle.— An     appellant 

8.  White   V.    Polleys,  ao  Wis.  503;  who  has  treated  a  party  as  appellee, 

Warner  v,   Whittaker,    5   Mich.    241;  as  by  making  him  the  obligee  of  an 

Steward  v,  Dixon,  6  Mich.  391;  Michel  appeal  bond,  cannot  object  that  he  is 

V,  Meyer,  27  La.  Ann.   173;  Dufossat  not  a  proper  party  to  move  for  dis- 

V,  Labranche,  27  La.  Ann.  283;  Price  missal.     McDonogh  v.   De  Grujw,  ro 

V.  Pittsburgh,  etc.,  R.  Co.,  40  111.  44;  La.  Ann.  75. 
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By  Attonoy  of  Booord. — ^The  motion  may  be  made  by  a  party's 
attorney  of  record,  and  where  properly  substituted  below  before 
the  appeal  was  taken,  the  original  attorney  of  record  has  no 
standing  to  oppose  the  motion.*  After  the  return  of  the  appeal 
he  should  regularly  be  substituted  by  an  order  of  the  appellate 
court  before  making  the  motion.* 

lUimlMai  by  Appellant. — It  is  the  general  rule  that  the  appellant 
may  have  his  own  appeal  dismissed  at  any  time  while  the  cause 
remains  within  the  jurisdiction  of  the  appellate  court.*  The 
appellee  is  entitled  to  costs  on  such  dismissal,^  but  cannot 
object,  nor  is  his  consent  required.* 

OnBooeaie  of  Party. — Where  a  party  dies  pending  an  appeal,  his 
representatives  should  be  cited  in  before  a  motion  to  dismiss  is 
made.*     The  counsel  for  executors  of  a  deceased  appellee  may 

a.    Holy    Trinity    Church    v.     St,  4.  Warren  v.  Eddy,  13  Abb.  Pr.  (N. 

Stephen's  Church,  128  N.  Y.  604.  Y.  Supreme  Ct.)  28. 

Oppoiition  by  Attorneya  of  Beoord. —  6.  Latham  v,  U.  S.,  9  WaU.  (U.  S.) 

An  appeal  will  be  dismissed  on  a  stipu-  145;  Bacon  v.  Lawrence,  26  111.  53. 

lation  signed  by  the  appellant,  one  of  -    Under    Codo    Praotioe. — Under    code 

his    attorneys  of  record,  and    appel-  practice  the  appellate  court  has  dis- 

lee's    attorneys,  although  other    rec-  cretionary  power  to  permit  the  appel- 

ord  attorneys  of  the  appellant  object  lant  to  dismiss  his  appeal.     Where  an 

that   they  were   employed  to   defend  appeal   has  been  taken  under  a  mis- 

the  suit  for  compensation  contingent  take,  but  in  good  faith,  the  appellant 

on  ultimate  success.    Watertown  Nat.  will  ordinarily  be  allowed  to  dismiss 

Bank  v.  Holabird  School   Tp.,   2    S.  it  on  payment  of  costs,  where  leave  is 

Dak.  224.  asked  before  a  decision  is  rendered. 

Suit  on  Bolation.— Where   a  statute  Mackayt^.  Lewis,  73  N.Y.  332. 

authorizes   any  person  to  appear  on  Bnlo  in  Louisiana. — In  Louisiana  an 

behalf  of  the  public  and  prosecute  an  appeal  cannot  ordinarily  be  dismissed 

action,  a  citizen  who  acts  both  as  pros-  on  motion  of  the  appellant  unless  the 

ecutor  and  attorney  below  is  author-  appellee   consents   thereto.     Wolfe  v, 

ized  to  move  for  dismissal  of  an  ap-  Poirer,  19  La.  Ann.  103. 

peal  in  the  Supreme  Court  in  the  ab-  In  lUinoii. — An  appellant  may  have 

sence  of  the  attorney-general.  .  State  his  appeal  dismissed  on   his   motion 

V.  Sioux  Falls  Brewing  Co.,  3  S.  Dak.  where  made  before  submission  on  the 

363.  merits.      If    made    thereafter,  it  lies 

i.  But  the  court  may  nevertheless  within  the  discretion  of  the  court  to 

consider    the    motion,   although    the  grant  or  refuse  the  motion.     Chase  v, 

appellant's  attorney  was  substituted  McDonnell,  24  111.  236. 

by  the   court  below  after  the  return  On  Trial  de  Novo. — Where  on  appeal 

on  appeal  was  filed  in  the  appellate  to  an  inferior  tribunal  by  a  defendant 

court.       Squire     v,     McDonald,    138  the  trial  is  to  be  had  anew,  he  occupies 

N.  Y.  554;  Squire  v.  Senia,  138  N.  Y.  on   the  appeal  the  same  relative  posi- 

554"-  tion  of  defendant,  and  has  no  greater 

CoUnsiTO  Diimiital. — Where  a  motion  right  to  have  the  appeal  dismissed  on 

is   made  to  dismiss  on  a  stipulation  his  own  motion  than  he  had  to  have 

signed  by  all  the  parties  to  an  appeal,  it  discontinued   below.     Bingham   v. 

an  affidavit  from  persons  not  parties  Waterhouse,  32  Tex.  468. 

to  the  record  that  the   stipulation  is  Omission    to    Appoal. — Where    both 

collusive   and   fraudulent  will  not  be  parties    may     appeal    and     appellee 

considered.     Adkinson  v,  Gahan,  114  omits  to  do  so,  he  is  presumed  to  be 

111.  21.  satisfied  with  the  judgment,  and  can- 

S.  Warren  v,  Eddy,  13  Abb.  Pr.  (N.  not    object  to  dismissal.      Bacon    v. 

Y.  Supreme  Ct.)  28;  Cloud  r.  Wiley,  Lawrence,  26  111.  53. 

29  Ark.   81;  Latham  V.  U.  S.,  9  Wall.  6.  Hearing  v.  Mound  City  L.   Ins. 

(U.  S.)  145.  Co.,  29  La.  Ann.  834. 
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suggest  appellee's  death  on  the  record,  enter  the  executors'  ap- 
pearance, and  move  to  dismiss.^ 

By  Party  in  ]>0&alt. — An  appellee  cannot  take  advantage  of  his 
own  wrong  to  have  an  appeal  dismissed.*  He  must  show  that 
he  has  complied  with  the  procedure  which  the  rules  of  the  court 
require  of  the  party  making  the  motion. • 

14.  Motion  to  StrUce  from  the  Docket. — Where  a  case  in  which  no 
appeal  has  been  taken,  or  the  attempt  to  appeal  is  ineffective  for 
any  purpose,  is  entered  on  the  docket  of  the  appellate  court,  the 
proper  procedure  is  by  motion  to  strike  off  the  case.* 

15.  Presumption  on  Appeal  from  Order  of  DiimissaL — The  dis- 
missal of  an  appeal  by  an  -inferior  tribunal  will  be  presumed  to 
have  been  a  general  judgment  of  dismissal,  finally  disposing  of 
the  action  and  barring  a  second  appeal,'  unless  the  grounds  of 
the  motion  and  all  collateral  facts  are  embodied  in  a  bill  of  ex- 
ceptions,* or  the  order  of  dismissal  discloses  the  grounds  upon 

1.  Hook  V,  Linton,  lo  Pet.  (U.   S.)    ceed,  he  cannot  have  the  appeal  dis- 
J07.  missed  because  the  appellant  is   not 

DeoeaM  of  AppoUant. — Where  an  ap-  prepared  to  do  so.     Smith  v.  Wilson, 

pellant  dies  pending  an  appeal  and  his  26  111.  186. 

attorney  of  record  is  also  his  execu-  AppeUant's  VegUgenoa. — Pierce  v, 
tors*  attorney,  the  latter  has  authority  Cox,  9  Wall.  (U.  S.)  787,  is  to  the  effect 
to  move  to  dismiss  an  appeal  for  defec-  that  an  appellant  cannot  have  an  ap- 
tive  proceedings,  although  the  execu-  peal  dismissed  for  error  in  the  pro- 
tors  have  not  been  formally  substi-  ceedings  caused  by  his  own  negligence, 
tuted  as  plaintiffs  appellant.  Whar-  where  the  appellee  voluntarily  ap- 
tenby  v.  Reay,  92  Cal.  74.  pears,  waives   the  objection,  and  op- 

By  Administrator.  —  Where  the  rec-  poses  dismissal, 

ord  is  not  sent  up  seasonably,  the  ad-  4.  The  court  has  no  jurisdiction  to 

ministrator  of  the  appellee  may  enter  entertain  a  motion  to  dismiss.     Ray- 

his  appearance  and  move  to  dismiss  mond   v.    Richmond,   76   N.    Y.    107; 

without  the  issuance  of  a  scire  facias.  Gage  v.  Arndt,  TI4  III.   318;   Chicago. 

Meek  v,  Raine.  i  Hen.  &  M.  (Va.)338.  etc.,  R.  Co.  v,  Marseilles,  104  111.   91; 

2.  Lewis  V.  New  Orleans  Sav.  Inst.,  Kuntz's  Succession,  33  La.  Ann.  30. 
33  La.  Ann.  1463:  Tripp  v.  Duane,  86  Order  of  Appeal.— As  where  an  order 
Cal    149.  granting  the  appeal  was  requisite  but 

8.   Barbee  v.  Green,  91  N.  Car.  158;  was  never  obtained,  and  the  transcript 

Triplett   v.    Foster,  113  N.  Car.  389;  was  filed  in  the  appellate  court  and  the 

Heiserman  v.  Rush,  22  Iowa  240.  cause  placed  on  the  docket.  Gage  v. 

As    where  the   case   had   been    on  Arndt,  114  111.  318:  or  where  by  stat- 

the    calendar    several    years,    finally  ute  the  failure  to  file  an  undertaking 

dropped,  and  no  notice  given  for  the  renders  the  notice  of  appeal  properly 

restoration,  the  court  refused  to  dis-  taken     ineffective    for    any    purpose 

miss,  because  appellant  had  failed  to  (Code  Civ. Pro.  N.Y.,§  1326),  no  appeal 

print  the  transcript.    Tripp  v.  Duane,  is  before  the  appellate  court,  unless  the 

86  Cal.  149.                                                 '  undertaking,  substantially  in  compli- 

iiUng  Transoript. — Where  a  rule  of  ance  with  the  statutory  requirements, 

court  requires   the  appellee  to  file  a  is  properly  filed,  and  it  has  no  jurisdic- 

transcript,  before  moving  to  dismiss  on  '  tion  to  entertain  a  motion  to  dismiss, 

ground  of  failure  of  appellant  to  file  Raymond  v.  Richmond,  76  N.  Y.  107. 

it,  a  dismissal  will  be  erroneous,  and  See  article  Appeal  Bonds. 

set  aside  where  appellee  has  not  com-  6.   Evans  v.  People,  27  111.  App.  616. 

plied   with   the   rule.      Heiserman  v.  6.  Evans  v.  People.  27  III.  App.  616; 

Rush,  22  Iowa  240.  Buettner  v.  Norton,  etc.,  Mfg.  Co.,  90 

Party  not  Ready. — Where  it  appears  111.  415;  Snell  v.  Clinton  M.  E.  Church 

that  the  appellee  is  not  ready  to  pro-  Soc,  58  111.  290;  Hyatt  v.   Brown,   82 
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which  the  court  acted.* 

16.  Effect  of  Dismissal — in  Oonoral. — A  decision  dismissing  an  ap- 
peal removes  the  whole  cause  out  of  the  appellate  court,  and 
remits  the  parties  to  their  legal  rights  and  condition  existing 
prior  to  the  taking  of  the  appeal.*  It  is  not  equivalent  to  a  judg- 
ment of  affirmance  on  the  merits,'  except  where  it  operates  by 
statute  or  otherwise  as  a  bar  to  a  second  appeal.* 

CroM-app6«a. — But  the  dismissal  of  the  appeal  of  one  party  does 
not  affect  the  cross-appeal  of  his  adversary.* 

III.  28;  Parsons  v.  Evans,  17  111.   238;  Va.  847;  Barksdale  v,  Fitzgerald,  76 

Thompson  v.  White,  64  111.  314:  Lu-  Va.   892;    Beecher  v.   Lewis,  84  Va. 

cas  V.  Farrington,  21  III.  32;   Daniels  632. 

V,    Shields,  38   111.    198;    Douglas    r.  Wisconsin, — Haner  v.  Polk,  6  Wis. 

Parker,  43  111.  146;   Horn  v,  Neu,  63  350. 

Ill*  539:  Gaddy  v,  McClear,  59  III.  182.  When  Soeond  Appeal  Barred. — Where 

1.  Evans  v.  People,  27  III.  App.  619;  the  appeal  is  dismissed  for  reasons 
Offield  V,  Siller,  15  111.  App.  308;  Blair  not  affecting  the  procedure  by  which 
V.  Ray,  103  111.  615;  Zimmerman  v,  the  appeal  is  brought,  or  by  agree- 
Cowan,  107  111.  637;  Randolph  v.  Em-  ment,  it  is  a  bar  to  a  second  appeal, 
erick,  13  111.  344.  Evans  v.  People,  27  111.  App.  619. 

JPresumption. — Where  the  record  does  Where  the  judgment  below  remains 

not    disclose    at    whose    instance    an  open  tore-examination  in  the  appellate 

appeal  to  an  inferior  court  was  dis-  court,  a  dismissal  does  not  act  as  an 

missed    or  quashed,   it  will  be   pre-  affirmance  of  the  jucfgment  until  time 

sumed  to  have  been  on  motion  of  the  to     appeal     therefrom    has    expired, 

appellee.     Carter  v,  Pickard,  11  Ala.  Karth  v.  Light,   15  Cal.   324;   Cham- 

673.  berlain  v.  Reed,  16  Cal.  207. 

2.  Ashley  v,  Brasil,  i  Ark.  144;  U.  DismiitalforLaokof  Proieoation. — The 
S.  V.  Gomez,  23  How.  (U.  S.)  326;  authorities  are  divided  as  to  the  effect 
Maxwell  v,  Williams,  Hempst.  (U.  S.)  of  a  dismissal  of  an  appeal  for  lack 
172:  Manier  v,  Lindsey,  3  Bush  (Ky.)  of  prosecution.  The  more  numerous 
94:  Crawford  v,  Basford,  16  B.  Mon.  authorities  appear  to  hold  that  a  dis- 
<Ky.)  3;  Hardee  v,  Stovall,  i  Ga.  95;  missal  for  such  a  cause  is  not  such  a 
Rowland  v.  Kreyenhagen,  24  Cal.  52;  technical  affirmance  as  to  charge  the 
Huntington  Co.  v.  Brown,  14  Ind.  191.  sureties  on  an  appeal  bond  with  the 

Hew  Hotlee. — As  the  parties  are  out  payment  of  the  judgment  below,  al- 

of  court,  a  new  notice  of  appeal  must  though   it   will  sustain  an  action  for 

foe   served   on  the  appellee   if  an  ap-  costs  and  damages  of  delay.     Freas  v, 

peal  be  taken.     Huntington  County  v.  Engelbrecht,   3   Colo.    385;    Monti  v. 

Brown,  14  Ind.  191.  Bishop,  3  Colo.  605;   Forsyth  v,   Mc- 

3.  U.  S.  V.  Gomez,  23  How.  (U.  S.)  Cormick,  2  Law  Repos.  (N."  Car.)  472; 
326.  Orr  V.  McBryde,  3  Murph.  (N.   Car.) 

4.  California, — Karth  v.  Light,  15  235:  Starr  v,  Benedict,  19  Johns.  (N. 
Cal.  326;  Haight  v.  Gay,  8  Cal.  300;  Y.)455;  Watson  v,  Husson,  i  Duer 
Chamberlain  V.  Reed,  16  Cal.  207.  (N.  Y.)  242;    Drummond  v.   Husson, 

Colorado, — Freas  v,   Engelbrecht,   3  14  N.   Y.  64;    Malone  v,   McClain,  3 

Colo.  383;  Shannon  v.  Dodge,  18  Colo.  Ind.  532;  Ashley  v,  Brasil,  i  Ark.  144; 

165.  U.  S.  V.  DePacheco.  20  How.  (U.  S.) 

Illinois, — McConnell   v,   Swailes,    3  261.     In  other  cases  the  contrary  is 

111.  572.  held,   and  the    sureties    are    deemed 

Mississippi, — Bull  v.  Harrell,  7  How.  liable  for  the  whole  judgment.     Mar- 

<Miss.)  II.  ryott  v.  Young.  33  N.  J.  L.  336;  Harri- 

Oregon, — Simpson  v,  Prather,  5  Or-  son  v.  Kentucky  Bank,   3  J.  J.  Marsh, 

egon,  86;  State  t'.  McKinnon,  8  Ore-  (Ky.)  375;  Sutherland  v.  Phelps,  22  111. 

gon  485.  92    Karthans   v,  Owings,  2  Gill  &  J. 

Utah, — Corinne    Mill,  etc.,  Co.    v,  (Md.)     430;      Sessions     v,     Pintard, 

Johnston,  5  Utah  150.  Hempst.  (U.  S.)  678. 

Virginia, — Woodson  v,  Leyburn,  83  5.  Feder    v.    Field,    117    Ind.    387; 
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Boo  Adjudieato. — A  judgment  dismissing  an  appeal  is  final  and 
conclusive  as  to  all  matters  which  might  have  been  adjudicated 
upon  the  motion ;  ^  where  overruled  it  cannot  be  renewed,*  un- 
less  the  order  denying  the  motion  was  made  expressly  without 

prejudice,'  or  based  upon  some  cause  arising  since  the  decision 
on  the  first  motion.* 

17.  Costs  on  DismissaL — ^Where  the  appeal  is  dismissed  on  mo* 
tion  of  the  appellee,  costs  are  usually  awarded  to  him ;  ^  but  in 

Shickle,   etc..    Iron  Co.  v,   Kent,   34  As  where  the  subsequent  motion  is 

Neb.  568.  based  on  a  transcript  filed  since  the 

It  has  been  held  in  Kentucky  that  a  first  notice  was  decided.     Seacrest  v, 

dismissal  of  an  appeal  carries  with  it  Newman,  19  La.  333. 

the  cross-errors  of  the  adverse  party.  Law  of  the  Oase. — Where  an  appeal 

Crawford    v,    Bashford,   16   B.   Mon.  was  perfected  in  accordance  witti  the 

(Ky.)  3.  law  as  then  declared  by  the  supreme 

The  contrary  doctrine    is   held   in  courtof  appeal,  and  a  motion  to  dismiss 

Indiana,     Feder  v.  Field,  117  Ind.  387.  was  overruled  on  that  ground,  the  mo- 

Since  a  party  taking  a  cross^appeal  tion  cannot  be  renewed  upon  a  different 

may  avail  himself  of  the  appellant's  declaration  of  th«  law  in  another  and 

transcript,  the  appellant's  voluntary  subsequent  case.     The  prior  ruling  of 

dismissal  of  his  own  appeal,  or  the  the  court,  whether  erroneous  or  not, 

appellee's   failure  to  file  a  transcript  stands  as  the  law  of  the  case  under 

of  his  own,  is  no  ground  for  the  dis-  which  the  appeal  was  first  perfected, 

missal     of     the     appellee's     appeal.  Walker  v.  Heller,  104  Ind.  329. 

Shickle,   etc..    Iron  Co.   v,    Kent,    34  Btoond  Apptal  the  Bemedy.— Where  an 

Neb.  568;  Taylor  v.  Courtnay,  15  Neb.  appeal  has  been  dismissed  for  irregu- 

190;   Union  Pacific  Co.  v^  Marston,  22  larities  in  procedure,  they  cannot  be 

Neb.  721;   Johnson  v.  Van  Cleve,  23  corrected  after  dismissal,  but  a  second 

Neb.  560;  Republican  Valley  R.  Co.  v,  appeal  must  be  taken,  unless  the  time 

Unn,  15  Neb.  234.  to  appeal  from  the  decision  has  ex- 

1.  Dial  V.  Dial,  33  S.  Car.  606;   Hill  pired.     Bacas  v.  Smith,  33  La.  Ann. 

V.  Salinas,  33   S.  Car.  606;   Hyrne  v.  139;  Maritche  v.  Board  of  Liquidation, 

Irwin  (S.  Car.,   unreported,  Jan.  25,  33  La.  Ann.  588;  Hoover  v.  York,  33 

1886);  Clark  V,  Wimberly  (S.  Car.,  un-  La.  Ann.  652;  World's  Industrial,  etc.. 

reported,  Jan.  25,  1886).  Exposition  v.  Crescent  City  R.  Co., 

Baiastatfinaiit.  —  Accordingly,  on  a  39  La.  Ann.  355. 

motion  to  reinstate  a  dismissed  appeal,  A  dismissed  appeal  cannot,  there- 

the  court  will  not  consider  any  fact  or  fore,  be  again  docketed   without  an 

point  of  law  which  might  have  been  order  of  reinstatement  or  the  perfec- 

urged  in  opposition  to  the  motion  to  tion  of  a  second  appeal,     Rogers  v, 

dismiss.     Dial  v.  Dial,  33  S.  Car.  606.  Law,  21  How.  (U.  S.)  526. 

An  Ex  Parte  Order  of  a  clerk  of  court  Dismissal  for  irregularities  In  the 

dismissing  an  appeal  under  the  rules  technical  procedure  required  for  tak- 

is  not,  however,  r^j*  tf^W/Va/a.  Tribble  ing  and  perfecting  an  appeal  are  not, 

V,  Poore,  28  S.  Car.  56s<  unless  by  statute,  a  bar  to  a  second 

S.    Bingham  v.    Brumbach,   24   111.  appeal.     Ashley  v,  Brasil,  i  Ark.  144; 

App.  332;  Ross  V,  Davis,  13  Ark.  293;  Karth  v.  Light.  15  Cal.  324;  Chamber- 

Dorn  V,  Baker,  92  Cal.  194;  Stevens  v.  lain   v.  Reed,   16  Cal.  207;   Dugas  v, 

Higginbotham,  6  Utah  341.  Truxillo,  15  La.  Ann.  116;  Johnson  v. 

Where,  after  an  order  dismissing  an  Tennison,  18  La.  Ann.  190;  Markall  v. 
appeal  without  prejudice,  the  court  Milwaukee,  etc.,  R.  Co.,  20  Wis.  644. 
made  another  order  inadvertently  dis-  5.  Corinne  Mill,  etc.,  Co.,  r.  John- 
missing  the  appeal  absolutely,  a  mo-  ston,  5  Utah  149;  Smith  v,  Fisher,  3 
tion  to  dismiss  a  second  appeal  on  Utah  24;  Leech  r.  West,  2  Cal.  98; 
that  ground  was  overruled.  Anthony  Hagar  v.  Mead.  25  Cal.  600;  Montalet 
V.  Grand,  99  Cal.  602.  v,    Murray,   3    Cranch    (U.    S.)    247; 

8.  Hill   V.  Hermans,  59  N.  Y.  396;  Montalet  v,  Murray.  4  Cranch  (U.  S.) 

Garibaldi  v.  Garr,  97  Cal.  253.  46. 

-  4.  Seacrest    v.    Newman,    19    Iowa  Division  in  Opinion. — Where  a  cause 

323;  Ross  V,  Davis,  13  Ark.  293.  is  dismissed  because  the  judges  of  the 
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the  absence  of  some  statutory  authority  the  appellate  court  has 
no  jurisdiction  to  award  costs  upon  dismissal  for  lack  of  jurisdic- 
tion.^ 

TIL  SvGGEiaiYB  Apfbali— 1.  Seeoad  Appeal  ia  General.— A  deci- 
sion  on  appeal  determines  finally  and  conclusively  all  questions 
arising  in  the  trial  court  prior  to  the  judgment  or  sentence  ap- 
pealed from,'  The  appellant  will  not  be  allowed  to  take  a  second 
appeal  from  the  same  proceeding  to  the  same  court  on  a  record 
presenting  either  the  same  or  different  questions.' 

appellate  court  are  divided  in  opinion,  Under  Common-law  Praetioo  costs  are 

no  costs  are  aUowable.     Bnrnfaam  v.  given   in  all  cases  to  the  prevailing 

Rangeley,  2  Woodb.  &  M.  (U.  S.)434:  party  on  the   quashing  of  a  writ  of 

Veazie  v.   Williams,  3  Story  (U.  S.)  error.     Tidd  Pr.  1099. 

632;  Gould  V.  Coulthurst,  z  Stra.  139.  A  Statute  Giving  Costs  generally  to  the 

Ooed  EaHh. — Extra  costs  and   dam-  prevailing  party  is  sufficient  authority. 

ages  will  not  be  awarded  00  dismissal  Gary  v,  Daniels,  5  Met.  (Mass.)  236; 

of  an  appeal    taken   in    good    faith.  Jordan  v.  Dennis,  7  Met.  (Mass.)  590; 

Loucheine   v.   Strouse,   46    Wis.   489;  Riddle  v.  Mandeville,  6  Cranch  (U.  S.) 

Northwestern  Mut.    L.    Ins.    Co.    v.  86;  Winchester  v.  Jackson,  3  Cranch 

Irish,  38  Wis.  361.  (U.  S.)  514;   Reed  v.  Johnson,  24  Me. 

llefeet  Eemediod  by  AppeUant. — Where  322. 

the  defect  complained  of  is  remedied  8.  Such  questions  are  res  adjudicata, 

by  appellant  upon  the  motion  to  dis-  McDonald  v.  State,  80  Wis.  410;  Zim- 

miss,  and  it  is  for  that  reason  denied,  merman  v.  Turner,  24  Wis.  483;  State 

costs  of  the  motion  will  not  be  award-  v.  Levelle,  38  S.  Car.  216. 

ed  against  him.     Covell  v,  Mosely,  15  8.  McDonald  v.  State,  80  Wis.  410; 

Mich.  514.  Zimmerman  v.  Turner,  24  Wis.  463; 

1.  Colorado^  —  Bartels    v,    Hoey,    3  State  v.  Levelle,  38  S.  Car.  216;  Smith 

Colo.  279.  V.  Shaffer,  50  Md.  136. 

Connecticut, — Grumon   v.  Raymond,  Kow  Bill.  —  The    appellant  cannot 

1  Conn.  40.  have  a  new  bill  of  exceptions  settled  to 
Maine, — ^Sweet  v,  Robinson,  26  Me.  present  a  new  question.     Zimmerman 

378.  V,  Turner,  24  Wis.  483. 

Massachusetts, — ^Williams  v.    Blunt,  Double  Appeal. — An  appeal  does  not 

2  Mass.  207;  Jordan  v.  Dennis,  7  Met.  lie  from  a  judgment  and  also  an  order 
(Mass.)  590;  Osgood  v,  Thurston,  23  refusing  a  new  trial.  Hackett  r.  Gun* 
Pick.  (Mass.)  no.  derson,  i  S.  Dak.  479. 

New  Hampshire, — Eames  v,  Carlisle,  But   where   the   motion  for  a  new 

3  N.  H.  130;  Howell  V,  Ingraham  (N.  trial  is  made  on  the  ground  of  insufli- 
H.),  Chesh.  Sess.  1805  (not  rep.);  Mar-  ciency  of  evidence  to  sustain  the  ver- 
tin  V,  Atkinson  (N.  H.),  Hillsboro  diet,  the  appeal  will  not,  in  South 
Sesfl.  1803  (not  rep.);  Hook  v.  Donis  Z7a^<7/a,  be  dismissed  as  double.  Haw- 
(N.  H.),  Sept.  1S05  (not  rep.);   Brown  kins  v,  Hubbard,  2  S.  Dak.  631. 

V.   Moody  (N.  H.).  Rochester   Sess.,  Pending  Bill  of  Review. — An  appeal 

Feb.  1809  (not  rep.);   Smith  v.  Piper  will  not  lie  while  a  bill  of   review  is 

(N.  H.),  Feb.  1809  (unreported).  being  prosecuted  to  correct  errors  ap- 

New    Yorh.  —  People    v,    Madison  parent.     Maxwell   v,    Martin,    35    W. 

County  Judges,  7  Cow.  (N.  Y.)  423;  Va.  384;  Gillespie  v.  Alien,  37  W.  Va. 

Ex  p,  Davis,  5  Cow.  (N.  Y.)  33;  Ex p,  677. 

Benson,   6  Cow.   (N.  Y.)  592;  Ex  p.  But   where   the   bill    of    review   is 

Mallard,  6  Cow.  (N.  Y.)  593.  brought  on  after-discovered  evidence. 

United  States. — Hornthall  v,  Keary,  both  proceedings  are  valid.    Gillespie 

9    Wall.    (U.    S.)    566;    Burnham    v,  v.  Allen,  37  W.  Va.  677. 

Rangeley,  2  Woodb.  &  M.  (U.  S.)  417;  Subsequent  Proceedings. — Where   the 

Montalet  v,  Murray,  4  Cranch  (U.  S.)  error  arises  from  proceedings  subse- 

46;    Inglee  v.  Coolidge,  2  Wheat.  (U.  quent   to  the  former  decision,  a  new 

S.)  363:   M'lver  v.  Wattles,  9  Wheat,  appeal  may  be  taken  from  error  al- 

(U.    S.)    650:    Houston    V,   Moore,    3  leged  therein.     Thus  by  writ  of  error. 

Wheat.  (U.  S.)433.  Booth  v.  Com.,  7  Met.  (Mass.)   286; 
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(k^ordinau  Apptllato  Covru. — ^Where  a  double  appeal  is  taken  to  ap- 
pellate courts  of  co-ordinate  jurisdiction,  the  appeal  first  taken  in 
point  of  time  vests  exclusive  jurisdiction  in  the  tribunal  to  which 
it  is  taken.*  The  second  appeal  lapses,*  unless  the  first  appeal 
was  dismissed  before  the  second  has  been  returned.' 

ElMtion  of  Tribunal. — Where  parties  may  appeal  to  either  of  two 
courts,  they  must,  where  both  appeal  from  the  same  judgment, 
appeal  to  the  same  court.* 

From  Entry  of  Jndgnunt  aftar  AppoaL — No  appeal  lies  from  a  judg- 
ment entered  in  the  trial  court  in  accordance  with  a  decision  of 
the  higher  court  on  a  prior  appeal  of  the  same  case.* 

Abandonment  of  Appeal. — Where  a  party  abandons  an  appeal  after 
it  has  been  perfected,  his  right  of  appeal  is  exhausted  and  he  can- 
not exercise  the  right  a  second  time.*  The  rule  is  otherwise 
where   the  appeal  is   dismissed  for  failure  to  observe  a  techni- 

Hopkins  v.  Com.,  3  Met.  (Mass.)  460;  from  an  order  striking  out  a  demurrer 

Wilde  V.  Com.,  2  Met.  (Mass.)  408.  and  the  final  judgment  entered  on  the 

Separate  Appeal  by  Coparty. — A  judg-  order,  since  both  bring  up  the  same 

ment  upon  appeal  taken  by,  one  of  the  questions.    Hatch,  etc.,  Co.  v,  Shusler 

parties  is  no  bar  to  a  subsequent  ap-  46  Minn.  207. 

peal  from  the  same  proceeding  at  the  Writ  of  Error. — Failure  to  prosecute 

suit  of  another  party  who  assigns  dif-  an  appeal  taken  or  perfected  is  no  bar 

ferent  errors.     Ormsby  v,  Ihmsen,  34  to  a  writ  of  error,  where  allowable, 

Pa.  St.  462;  Gates  v,  Pennsylvania  R.  sued   out   from    the   same    judgment 

Co.,  154  Pa.  St.  566.  within  statutory  time,  where  the  ap- 

Sehearing. — An  appellant  cannot  ap-  pellee  is  not  prejudiced  by  the  failure 

ply  both  for  a  rehearing  and  an  appeal  to  prosecute.  Thompson  v,  Anderson, 

at  the  same  time;  he  must  elect  his  82  Tex.  237. 

remedy.      But  if  the  petition  for  re-  Where  Seoond  Appeal  will  Lie.—But 

hearing  be  heard  and  denied   before  where  the  decision  on  the  first  appeal 

the  time  to  appeal  has  expired,  he  may  or  writ  of  error  is  simply  a  mandate  to 

then  appeal.     Goldsbrough  v.  Gable,  the  trial  court  to  pronounce  a  judg- 

39  111.  App.  278;  Sholty  V.  Mclntyre,  ment   where    none    was    rendered,  a 

136  111.  33.     See  Rehearing^  infra.  second  appeal  will  lie  from  the  judg- 

Decision  on  Jarlidiotional  Amoant. —  ment  entered.     Benedict  v.  State,  12 

Where   a  case   is   dismissed    because  Wis.  313;  Benedict  v.  State,  14  V/is. 

the  record  does  not  establish  jurisdic-  423. 

tional  value,  a  new  writ  of  error  can-  So  an  appeal  from  a  judgment  and 

cot  be  taken  on  additional  affidavits  a  separate  appeal  from  an  order  deny- 

filed  below  to  establish  the  amount,  ing  a   new  trial  are  not  defective  as 

Red  River  Cattle  Co.  v.  Needham,  47  double.     Hawkins  v,  Hubbard,   2  S. 

Fed.  Rep.  358.  Dak.    631  ;    In   re   Davis'    Estate,    1 1 

1.  Freiberg    v.     Langfelder     (La.,  Mont.  i. 

1893),    13   So.    Rep.    404;    Bennett   v.  4.     Metropolitan     L.    Ins.     Co.    v. 

Creditors  (La.,  1893),  13  So.  Rep.  402;  Broach,  31  111.  App.  496. 

Maxwell   v.  Martin.  35  W.   Va.   384;  Where  Both  Appeal  on  Same  Oronnds. 

Gillespie  v,   Allen,  37  W.  Va.  677;  In  — Where  both  parties  appeal  or  take  a 

re  Miller's  Estate,   2   Pa.   Dist.   Rep.  writ  of  error  on  the  same  grounds,  the 

335;  Hawkins  v.   Hubbard,  2  S.  Dak.  writ   or  appeal  of  one  will  abate  on 

631;    Bawer  v.   Lohr,   6   Bull.  (Ohio)  reversal  in  favor  of  the  other.   Warm- 

754.  castle    V,    ^legley.   Sup.  Ct.    Pa.,    28 

2.  Freiberg     v.    Langfelder    (La.,  March,  1853  (MSS.;  not  reported). 
1893),  13  So.  Rep.  404.  6.  Martin  v,    Piatt   (Supreme   Ct.), 

3.  Bennett  v.  Creditors  (La.,  1893),  16  N.  Y.  Supp.  115,  131  N.  Y.  641. 

13  So.  Rep.  402.  6.  Schmeer  v.  Schmeer,  16  Oregon 

So  an  appeal   is  not    proper  both     243;  Brill  v.  Meek,  20  Mo.  358. 
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cality  in  procedure.  A  second  appeal  may  generally  be  taken  in 
such  instances.^ 

2.  Dismissal  on  Technical  Orounds — in  Oeneral. — Where  the  mer- 
its of  the  appeal  are  not  considered,  but  it  is  dismissed  for  the 
violation  of  a  technical  requirement  of  practice,  as  filing  the  tran- 
script seasonably,  a  second  appeal  may  generally  be  taken.* 

Void  Appeal. — And  an  appeal  void  for  any  reason  or  want  of 
jurisdiction  in  the  appellate  court  leaves  the  right  to  take  a  proper 
appeal  unimpaired.* 

Without  Prejadioe. — Where  under  statutory  provisions  a  dismissal 
bars  a  second  appeal  unless  made  without  prejudice,  the  order  of 
dismissal  must  expressly  so  state  or  it  is  final.^ 

1.  Schmeer  v.  Schmeer,  i6  Oregon  nau  v.  Levistones,  4  La.  Ann.  30; 
243;  Harris  V.  Ferris,  18  Fla.  81;  Ben-  Brickell  v.  Conner,  10  La.  Ann.  235; 
bow  V.  Marquis,  17  Fla.  441;  Johnson     Redmond  v,  Mann,  34  La.  Ann.  149. 

V,  Polk  County,  24  Fla.  28.     See  also  Missouri. — Where  an  appeal  is  dis- 

the  following  notes.  missed  because  prematurely  taken,  the 

Oregon. — Where  an  appeal  has  been  appellate  court  will  consider  the  ques- 

abandoned  after  service  of  notice  of  tions  raised  in  the  case  to  save  expense 

appeal,    the    appellant    may    appeal  of  a  second  appeal.    Turpin  v,  Turpin, 

again    within    the    statutory   period.  88  Mo.  337. 

Holladay  v,  Elliott,  7  Oregon  483.  New  York, — CuUiford  v.  Gadd,  135 

2.  Arkansas,  — Sanders   v.    Moore,  N.  Y.  632;  Langley  v.  Warner,  i-N.  Y. 
52  Ark.  376.  606;  Blake  v,  Lyon,  etc.,  Mfg.  Co.,  75 

California,  —  Martinez  v,  Gallardo,  N.  Y.  611;  Good  v,  Daland,  119  N.  Y. 

5  Cal.  155;  Dooling  v,  Moore,  19  Cal.  153. 

81;  Gordon    v.  Wansey,   19  Cal.    82;  United  States, — Yeaton  v.  Lenox,  8 

Bornheimer  v,   Baldwin.  42   CaL    27;  Pet.  (U.  S.)  123;  U.  S.  v,  De  Pacheco, 

Columbet    v,    Pacheco,   46    Cal.   650;  30  How.  (U.  S.)  261;  Evans  v.  State 

In  re  Rose's  Estate,  80  Cal.  166;  Mix  Bank,  134  U.  S.  330. 

V.  San  Diego,  etc.,  R.  Co.  (Cal.,  1890),  8.  McWilliams    v,   Michel,    43    La. 

23  Pac.  Rep.  935.  Ann.  984. 

Or  because  the  first  appeal  was  pre-  HlBsourl.— Under  Missouri  practice 

maturely   taken.  In  re  Rose's  Estate,  the  trial-court  power  over  the  subject- 

80  Cal.  166;  or  because  the  transcript  matter  is  deemed  exhausted  with  the 

was    not   filed   within    the   statutory  first  appeal,  and  where  dismissed  the 

period.  Mix  v.  San  Diego,  etc.,  R.  Co.  appellant  must  resort  to  his  writ  of 

(Cal.,  1890),  23  Pac.  Rep.  935.  error.      Brill   v.    Meek,    20  Mo.   368; 

Florida. — Harris  v,  Ferris,   18  Fla.  Schnaider  Brewing  Co.  v.  Lewie,  41 

81;  Benbow  v.  Marquis,   17  Fla.  441;  Mo.  App.  585. 

Johnson  v,  Polk  County,  24  Fla.  28.  But  where  an  appeal  has  not  been 

Illinois, — Hook  v,  Richeson,  106  111.  disposed  of,  a  writ  of  error  will  be  dis- 

392.  missed  if  sued  out  to  the  same  judg- 

Louisiana, — Bowie  v,  Davis,  33  La.  ment.      State  v,   Thompson,   30  Mo. 

Ann.  348;  Verges  v,  Gonzales,  33  La.  App.  503. 

Ann.  410;  State  v.   Baton  Rouge,   35  When  Jnrisdietion  not  Impaired — Louis- 

~ja^.  Ann.  1108;  Prudhomme  v,  Edens,  iana. — Where  after  filing  petition  and 

6  Rob.  (La.)  64.  obtaining  an  order  of  appeal  f>ppellant 

Under  Louisiana  practice  where  the  discovered  the  omission  of  some  of  the 

appeal  is  dismissed  for  failure  to  file  appellees,  and  a  second   petition  was 

the  transcript  in  time   the   appeal  is  filed  and   order  made  embracing   the 

deemed  abandoned,  and  a  second  ap-  proper  parties — held^  that  the  first  or- 

peal  will  not  be  entertained  although  der  of   appeal,    being   irregular,    did 

an  order  be  granted.     World's  Indus-  not  divest  the  court  below  of  the  jur 

trial,  etc..  Exposition  v.  Crescent  City  risdiction  to  make  the  second.    Bates 

R.  Co.,    39  La.    Ann.   355;  Pierce   v,  v,  Weathersby,  2  La.  Ann.  484. 

Cushing,  33  La.    Ann.  810;    Sterling  4.  Fahey?/.  Belcher  (Idaho.  1893),  32 

f.  Sterling,  35  La.  Ann.  840;  Ducour-  Pac.    Rep.   1135;  Spinetti  v,   Brii^nar 
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lMkofProMfatlott.*^Where  the  appeal  is  dismissed  for  lack  o( 
prosecution,  a  second  appeal  cannot  be  taken  until  the  order  of 
dismissal  is  vacated.^ 

AilLrmattoe. — And  where  a  statute  provides  that  courts  shall  affirnn 
the  judgment  on  dismissal,  a  second  appeal  cannot  be  taken.' 

The  Eeoord. — The  record  should  show  the  specific  grounds  of  the 
dismissal.*  The  presumption  raised  by  a  general  recital  only  is 
that  the  cause  was  finally  disposed  of.^ 

3.  Withdrawal  of  First  Appeal. — Where  an  appellant  withdraws 
an  appeal  which  has  been  prayed  for  and  allowed,  he  may  prose- 
cute another  appeal  within  the  time  allowed  by  law  for  the  first 
appeal.*  Under  modern  practice  an  appellant  cannot  in  general 
withdraw  an  appeal  without  consentx)f  the  appellee,*  or  an  order 
of  court  allowing  a  discontinuance.'^  The  service  of  notice  by  the 
appellant  on  the  respondent  that  the  appeal  is  withdrawn  is  not 
sufficient  to  discontmue  it.®  An  agreement  to  withdraw  an 
appeal  will  be  enforced  where  there  is  a  valid  consideration.* 

VIIL  Eeikstatsxivt — In  CtoMraL — An  appeal  dismissed  for  non- 
compliance with  a  mandatory  provision  of  a  statute  can  be  rein- 
stated only  where  the  defect  is  shown  to  be  wholly  due  to  the 
negligence  or  fraud  of  an  official.** 

Lack  of  Proteontion,  ete. — An  appeal  dismissed  for  lack  of  prosecu- 

dello,  54  Cal.  521';  Garibaldi  v,  Garr,  panied  by  a  tender  of  costs  to  date. 

97  Cal.   253;   Shannon   v.    Dodge,    18  Weinman  v.  Dilger,  46  N.  Y.  Super. 

Colo.   164;   McMichael  v,  Grover,    14  Ct.  Rep.  loi. 

Colo.  540.  It  may,  however,  act  as  an  abandon- 

1.  Karth  v.  Light,  15  Cal.  324;  Welsh  ment,  and  authorize  the  respondent  to 
V.  Brown,  42  N.  J.  L.  323.  &Pply  for  an  order  declaring  it  aban? 

Arkansas. — The  contrary  is,  however,  doned.     Weinman  z^.  Dilger,  46  N.  Y. 

held  in  Arkansas.     Sanders  r.  Moore,  Super.  Ct.  Rep.  loi. 
52  Ark.  376.  9.  Ward  v.  Hollins,  14  Md.  158. 

California. — In  Karth  v.  Light,  15  An  agreement  to  withdraw  an  ap- 
Cal.  324.  the  rule  is  said  to  be:  "  The  peal  made  by  a  defendant's  attorney  18 
cases  in  which  the  dismissal  of  appeal  presumed  made  with  the  client's  con- 
will  not  operate  as  a  bar  to  a  second  sent.  Ward  v,  Hollins,  14  Md.  158. 
appeal  are  those  where  the  dismissal  Withdrawal  of  Transcript. — An  appel- 
has  been  made  upon  some  technical  late  court  will  not  grant  an  appellant's 
defect  in  the  notice  of  appeal,  or  the  motion  to  withdraw  a  transcript  after 
undertaking,  or  the  like.  The  bar'ap-  dismissal  of  an  appeal,  because  it  has 
plies  where  the  dismissal  is  for  want  become  part  of  the  records  of  the  court, 
of  prosecution,  and  the  order  is  not  Cheney  v.  Hughes,  138  U.  S.  403. 
vacated  during  the  term,  or  the  dismis-  10.  Stark  t^.  Barnes,  2  Cal.  162;  Ca- 
sal  is  on  the  merits."  rondelet  Canal  Nav.  Co.  v.   New  Or- 

2.  Schnaider  Brewing  Co.  v.  Lewie,  leans,  44  La.  Ann.  394;  Alviso  f.  U.  S., 
41  Mo.  App.  585;  Cowen  v.  Shepley,  9  6  Wall.  (U.  S.)  457.  See  Official  Neg^ 
Mo.  App.  594.  Ifct^  supra, 

3.  Evans  v.  People,  27  111.  App.  616.        Compiler  of  Seoord. — A  dismissed  ap* 

4.  Evans  ».  People,  27  111.  App.  616;  peal  cannot  be  reinstated  on  the 
Culliford  V,  Gadd,  135  N.  Y.  632.  ground  that  the  dismissal  was  due  to 

6.  Ward  v,  Hollins,  14  Md.  158.  an  error  by  the  compiler  of  the  record, 

6.  Renneker  v,  McMichael,  33  Ga.  as  a  record  cannot  be  altered  in  the 
95.  appellate  court;    but  the  court  may 

7.  Weinman  v.  Dilger,  46  N.  Y.  grant  leave  to  withdraw  the  transcript 
Super.  Ct.  Rep.  loi.  and   refile   it  as  corrected.     State  v. 

5.  Although   the   notice  be  accom-  Gibbs,  10  Mont.  212. 
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tion,  the  violation  of  a  rule  of  court,  or  an  amendable  defect,  may 
be  reinstated,  in  the  discretion  of  the  court* 

Motion  for  Seinitatemexit. — The  motion  for  reinstatement  must  be 
written,  and  personal  notice  thereof  duly  served  on  the  adverse 
party.* 

Time  when  the  Motion  must  bo  Made. — The  motion  must  be  made 
within  the  time  defined  by  the  rules  of  court.*  Where  an 
order  of  dismissal  acts  as  a  statutory  judgment  of  affirmance, 
the  appellate  court  loses  jurisdiction  to  set  it  aside  and  reinstate 
the  case  after  a  remittitur  has  been  regularly  issued  and  filed,*  un- 
less the  order  was  based  on  fraud  or  mistake  of  fact,  where  it  may 
be  set  aside  at  any  time.* 

At  Sabfoqnont  Term. — Where  dismissal  does  not  operate  as  affirm- 
ance, an  appeal  may  be  reinstated  at  a  term  subsequent  to  the 
term  at  which  it  was  dismissed,  upon  legal  excuse  shown.* 

Reqnifitai  of  Motion. — To  obtain  a  favorable  ruling  on  a  motion 
for  reinstatement,  the  appellant  must  show  by  affidavit''  that 
the  appeal  was  taken  in  good  faith ;®  that  the  dismissal  was 
due  to  fraud,*  mistake  of  fact,**  excusable  inadvertence,  or  sur- 

1.  Panton  v,  Manley,  89  HI.  458;  Ai-  v,   Pena,  36  Cal.  328;  Hanson  v*  Mc- 

ken  ?/.  Wolfe,   76  Ga.  816;  Ambler  v.  Cue,  43  Cal.   178;  Grogan  v.  Ruckle, 

Whipple,  131   U.  S.,  Appendix  CCVI.  I  Cal.    193;  Mateer  v.  Brown,  i  Cal. 

Where  the  appeal  is  dismissed  for  231;  Leese  v,  Clark,  20  Cal.  387;  Blanc 

lack   of    prosecution,    the    appellant  v.  Bowman,  22  Cal.  23;  U.  S.  v.  Gomez, 

must  show  himself  ready  to  proceed  23  How.  (U.  S.)326. 

immediately  with  the  hearing  in  case  Protended  Appeei. — So  where  no  ap- 

the   motion   to   reinstate   is   granted,  peal  was  taken   below,   but  appellee 

Bingham  v.  Parsons,  9  Mich.  144.  dockets  a   pretended  appeal  and  se- 

S-  Miller  v.  Glass,  14  III.   App.   177;  cures    dismissal,   the   court    may   set 

Smith  V.  Wilson,  26  111.  186;  Cropper  aside  the  order  at  any  time.     U.S.  v. 

*;  West,  4  Munf.  (Va.)  299;  Craigen  v,  Gomez,  23  How.  (U.  S.)  326. 

■'ftorn,  3  Hen.  &  M.  (Va.)  269.  6.  Stone  v.  Halpin,  83  Wis.  483;  Sut- 

^otice  to  an  adverse  party  is  indis-  ton  v*  Wegner,  72  Wis.  294. 

Pcnsable  to  the  validity  of  the  motion.  7.  Lightle  v,  Ivancovich,  loNev.  41; 

^nxhh  V,  Wilson,  26  111.  186.  Taylor  v.  State,  82  Ga.  578;  Davis  v. 

^-Parties. — An  order  of  reinstatement  Pollock,  35  S.  Car.  584. 

^'^i   not  be  made  for  the  sole  benefit  8.   Hagar    v.    Mead,    25    Cal.    598; 

^f  pa.rties  who  did  not  join  in  the  ap-  Lightle  v.  Ivancovich,  10  Nev.  41. 

Pf^^-       Boyd  V,  Vanderkemp,  i  Barb.  9.  Dayton   v.    Burnett,   8  N.   J.   L. 

i  ^N-  Y,)  273.  253;  People  v.  McDermott,  97  Cal.  248; 

*-    ^ayne  v.   O'Brien,   12  La.   Ann.  People  v.  Sprague,  57  Cal.   147;  Row- 

40^'  f*ipkin  V.  Green,  112  N.  Car.  355.  land  v.  Kreyenhagen,  24  Cal.  52;  Gro- 

*♦  F^eople?^.  McDermott,  97  Cal.  248;  gan  v.  Ruckle,  i  Cal.    193;  Mateer  v, 

?t5ivV«  V.  Sprague,  57  Cal.  147;  Vance  Brown,  i  Cal.  231;  Leese  v.  Clark,  20 

^  f^na,  36  Cal.  328;  Hanson  v,  Mc-  Cal.  387. 

r^e.  43  Cal.  178:  Rowland  v,  Kreyen-  Violation  of  Stipulation. — Where  ap- 
^^gen,  24  Cal.  52;  Grogan  v.  Ruckle,  pellee  procures  dismissal  of  an  appeal 
\  Cal.  193:  Mateer  v.  Brown,  i  Cal.  in  violation  of  a  stipulation  between 
;3i;  Leese  V.  Clark,  20  Cal.  387;  Blanc  counsel  that  nothing  shall  be  done 
V.  Bowman,  22  Cal.  23;  Martin  v.  Wil-  during  the  term,  the  cause  will  be  re- 
son,  I  N.  Y.  240;  Delaplane  v.  Bergen,  instated.  Dayton  v,  Burnett,  8  N.  J. 
7  Hill  (N.  Y.)  591.  L.  253. 

6.  People  V.  McDermott,  97  Cal.  248;  10.  Howell  v.  Van  Ness,  31  N.  J.  L. 

Rowland  v.  Kreyenhagen,  24  Cal.  52;  445;  Case  v.  Rowland,  17  N.  J.  L.  76; 

People  V.  Sprague,  57  Cal.  147;  Vance  Adams  v,  Mathis,  18  N.  J.  L.  310. 
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prise;*  that  he  was  wholly  without  fault  therefor;*  that  he 
is  advised  by  counsel  that  there  is  reversible  error  in  the  record  ;• 
and  that  he  has  complied  before  making  the  motion  with  all 
the  prerequisites  of  the  statute  or  rule  of  court  for  taking  and 
perfecting  an  appeal.* 

Appeal  from  Order. — An  order  dismissing  or  reinstating  an  appeal 
is  appealable.*  It  is  the  duty  of  an  appellate  court  to  reinstate 
an  appeal  dismissed  for  fraud  or  on  mistake  of  fact,*  and  a  man- 
damus may  issue  to  compel  reinstatement  in  such  a  case  by  an 
inferior  appellate  tribunal.'' 

Snipeniion  of  Appeal— Praotleo  in  Boatli  Carolina.  —  The  appellate  court 
may  suspend  the  appeal  and  remand  the  cause  to  enable 
the  appellant  to  move  for  a  new  trial  on  evidence  discovered 
since  the  appeal  was  taken.®  The  motion  must  be  based  on 
affidavits  showing  a  prima-fade  case  in  favor  of  the  appellant.* 

1.  Lightle  V.  Ivancovich,  ioNev.41;        Vacating    Order    of   Abandonment. — 
Calvo  V,  Railroad  Co.,  30  S.  Car.  608.     Where  appellant  moves  to  vacate  an 

Herltorlouf  Defenie. — As  where  the  order  declaring  an  appeal  abandoned, 

appellant   has  a  meritorious   defense  he  must  show  a  good  excuse  for  hi» 

which  by  some  surprise  he  has  been  default.      Rannow  v.   Hazard  (Super, 

prevented  from  showing,  and  his  only  Ct.),  47  N.  Y.  St.  Rep.  291. 

redress  is  by  reinstatement  of  the  ap-  An  order  declaring  a  case  on  appeal 

peal   to  afford   him   an    opportunity,  abandoned  is  not  a  judgment  that  the 

Howell  V,  Van  Ness,  31  N.  J.  L.  445.  appeal  itself  is  abandoned,  but  the  ap- 

2.  Stark  v,  Barnes,  2  Cal.  162.  pellant  may  prosecute  it  from  the 
8.  Hagar  r.  Mead,  25  Cal.  598.  judgment-roll.  Rannow  v.  Hazard 
4.  Ex p.  Smith.  25  S.  Car.  108;  Hoi-  (Super.  Ct.),  47  N.  Y.  St.  Rep.  291. 

senback  v.  Martin,  28  Ga.  73.  6.  Stone    v.    Halpin,   83    Wis.    483; 

Poverty  of  Appellant.— -The  extreme  Mills  v.  Neosho  County,  50  Kan.  635; 

poverty  of  the  appellant  and  his  in-  Howell  v.  Van  Ness,  31  N.  J.  L,  \\\^ 

ability  to  obtain  funds  to  pay  the  nee-  See  Appealable  Judgments  and  Orders^ 

essary   expenses   of    complying   with  supra. 

statutory  regulations  are  no  excuse  for        6.  Howell  v.  Van  Ness,  31  N.  J.  L. 

noncompliance    where    he   has   taken  444. 

no  appeal  in  forma  pauperis.     Turner        7.  Howell  v.  Van   Ness,  31  N.  J.  L. 

V,  Tate,  112  N.  Car.  457;  Rencher  v,  444. 
Anderson,  93  N.  Car.  105.  Preinmptlon. — It   will    not    be   prc- 

Negleot  of  Gonniel.— A  party  cannot  sumed  that  an  inferior  appellate  court 

have  his  dismissed  appeal  reinstated  abused  its  discretion  in    granting  or 

on  the  plea  that  the  default  was  due  denying  a  motion  to  dismiss   an   ap- 

to  the  carelessness  of  his  counsel  and  peal.     State  v.  Campbell,  5  Wash.  517. 
that  he  was  not  responsible  therefor.        Severtal  of  Order. — ^Where  the  facts 

The  neglect  of  the  counsel  is  the  neg-  set  up  on  the  motion  to  reinstate  do 

lect  of  the  client.     Neal  v.  Old  North  not  make  out  a  legal  excuse,  the  order 

State  Land  Co.,  112  N.  Car.  841;  Ed-  of   reinstatement  will  be  reversed  a» 

wards  v,  Henderson,  109  N.  Car.  83;  constituting   an   abuse   of  discretion. 

Griffin  v.  Nelson.  106  N.  Car.  235;  Ste-  Howell  r.  Van  Ness.  31  N.  J.  L.  445. 
phens  V.    Koonce,    106   N.    Car.    255;        8.  Morrison  v.  Jackson,  38  S.  Car. 

Avery  v,   Pritchard,  106  N.  Car.  344.  5491  Burnett  v,  Crawford,  38  S.  Car. 

in  effect  overruling  Wiley  v.  Logan,  94  547;   Archer  v.  Long.  35  S.  Car.  58S; 

N.  Car.  564.  State  v.  Young,  35  S.  Car.  590;  Tant  v. 

lUneee. — The  illness  of  an  appellant's  Guess,  35  S.  Car.  605. 
attorney  has  been  held  a  legal  excuse        9.  Burnett  v.  Crawford,  38  S.  Car. 

for  a  noncompliance    with  a  rule    of  547;  Morrison  r.  Jackson,  38  S.  Car. 549; 

court,  and  the  appeal  dismissed  there-  Hammett  v.  Hammett,  38  S.  Car.  50. 
for  was  reinstated.     Doris  v.  Pollock,         The  discovery  of  papers  admissible 

35  S.  Car.  584.  in   evidence   since   the   appeal   mate- 
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Where  thoi  affidavits  in  opposition  to  the  motion  raise  a  conflict- 
ing question  of  fact  as  to  whether  the  evidence  is  new  or  mate- 
rial, the  motion  to  suspend  will  not  be  granted.* 

DL  EzAxnrATioir  of  the  Case  on  Apfxal— 1.  Calendar— Boguiar 
OrdiT.— Appeals  must  be  docketed  in  the  order  in  which  they  are 
filed,  and,  with  the  exception  of  causes  preferred  by  statute  or 
rules  of  court,  they  must  ordinarily  be  heard  in  the  same  order.* 

See  article  CALENDARS  AND  TRIAL  Dockets, 

AdTaneomoat  of  Came. — But  appellate  courts  have,  unless  deprived 
by  law,  discretionary  power  to  advance  a  cause  where  the  inter- 
ests of  justice  are   shown  to  require  it.'     Courts  will  rarely  ad- 

rially  affecting    appellant's    case,  for  are  mandatory.     And  where  notice  of 

which  a  diligent  unavailing  search  had  trial    or    hearing    is  required    to    be 

been  made    at   the  time   of    trial,    is  served    on    respondent,  the  cause   is 

sufficient  ground  for  suspension.    Bur-  not  properly   on   the    calendar    until 

oett  V.  Crawford,  38  S.  Car.  547.  such    notice  is   served.     Marcotte   v, 

1.  Morrison  v.   Jackson,  38  S.  Car.  Fitzgerald,  45  Minn.  51. 

549.  As  an  appea^  from  a  justice  cf  the 
Where  the  alleged  newly  discovered  peace  to  a  municipal  court.  Mar- 
witness  makes  affidavits  which  deny  cotte  v,  Fitzgerald,  45  Minn.  51. 
the  affidavit  of  the  moving  party,  the  By  Whom  Entered.— An  appeal  must 
motion  will  be  denied.  Burnett  v.  be  entered  by  the  appellant  in  person 
Crawford,  38  S.  Car.  547;  Morrison  v.  or  his  attorney  in  law  or  in  fact  duly 
Jackson,  38  S.  Car.  549.  authorized.      Road  Comrs.    v.  Griffin 

2.  Parker  V.  State,  132  Ind.  423;  U.  Plankroad  Co.,  9  Ga.  487;  Nisbet  v, 
S.  V,  Fossatt,  21  How.  (U.  S.)  445;  Lawson,  i  Ga.  275;  Booten  v.  Empire 
Spratt  V,  Jacksonville,  29  Fla.  178.  State  Bank,  67  Ga.  358. 

Duty  of  Clerk. — It  is  the  duty  of  the  Entry  of  an  appeal  by  a  lunatic  in  a 

clerk  of  the.  appellate  court  to  make  lucid   interval    is    valid.     Formby  v, 

out  a  docket  of  the  causes  for  hearing  Wood,  19  Ga.  581. 

in  the  order  of  their  filing  in  that  court.  Entry  by  Agent, — Where  an  appeal 

State  V,  Bradley,  29  Mo.  App.  368.  was  entered  in  due  time  by  an  agent 

Motion    to   SoTorio. — The    appellate  under  a  written  authority  not  filed  be- 

court  will  not  turn  aside  from  the  con-  cause  lost,  the  appeal  will  not  be  dis- 

sideration  of  causes  already  argued  missed    when    the    appellant    subse- 

and  submitted  to  determine  a  motion  quently  ratifies  the  entry.     Booten  v. 

made  by  appellant,  in  filing  his  tran-  Empire  State  Bank,  67  Ga.  358. 

script  and  before  the  cause  is  reached,  8.  Nichols   v,   Scranton    Steel    Co., 

to   reverse    and     remand    the    case.  135  N.  Y.  634;    Phoenix   F.   Ins.    Co. 

State  V,  Bradley,  29  Mo.  App.  367.  v,  Cain  (Tex.  Civ.  App.,  1893),  21  S. 

I>ooket. — An  appeal  is  not  completed  W.     Rep.  709;    Parker  v.    State,   132 

until    a    transcript  of    the  record  .is  Ind.  423. 

brought  up  and  docketed  in  the  appel-  Clerk's  Hegleot. — Where  notice  of  ap- 

late  court.      Walton  v.  McKesson,  loi  peal  has  been  duly  served  and  filed, 

N.  Car.  434.  and  statutory  bond  given,  the  case  is 

Term, — The  appeal  or  writ  of  error  transferred  to  the  appellate  court,  al- 

must  be  docketed  at  the  term  at  which  though   the   clerk   fails   to  enter  the 

it  is  returnable,  or  it  is  unavailing  for  notice  and  bond  on  the  journal,  as  re- 

any  purpose   whatever  and   will   not*  quired    by   law.      And   the   appellate 

delay  issuance  of  execution.     Walea  court  may  grant  a  mandamus  to  com- 

V.  McLean,  14  Tex.  18;    Weathered  v,  pel  the  clerk  to  make  such  entry,  State 

Lee,  3  Tex.  189;  Roberts  v,  Landrum,  v,  Meach^m,  6  Ohio  Cir.  Ct.  Rep.  31; 

3  Tex.  10;    Brock  v,   Jarman,  i  Tex.  although    the    amount    of    bail    has 

202.  been  subsequently  increased,  State  v. 

Entrj^Statuto  Xaiidatory. — Statutes  Meacham,  6  Ohio  Cir.  Ct.  Rep.  31. 

requiring  appellant  to  enter  an  appeal  His   failure   therefore    to    properly 

in  and  place  it  on  the  calendar  of  the  enter  appeal  papers  on  the  minutes  of 

appellate  court  within  a  defined  time  the  court  is  not  fatal  to  the  appeal.  It 
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vance  causes  not  involving  important  public  interest^,  whose  de- 
layed determination  will  cause  public  inconvenience  or  injury.^ 

An  appeal  will  be  advanced  where  delay  would  defeat  the  pur- 
pose of  appeal.* 

may  be  entered  nunc  pro  tunc  as  of  Filing  Fatitioii. — In  Piatt  v,  Preston, 

proper  date.      Dykes  v,  Cockrell,   6  19  Blatchf.  (U.  S,)  312,  it  was  held  that 

La.  Ann.  707.  a  filing  of  a  petition  of  appeal  was  a 

So  where  it  appears  from  the  *' case  sufficient    "entry,"    under    a   statute 

on  appeal"  as  made  up  by  the  judge  which  required  an  appeal  to  be  *'en- 

that  an  appeal  was  duly  taken,  the  ap-  tered  at  the  tenn  of  the  circuit  court 

peal  will  not  be  dismissed  because  the  which  shall  be  held  within  the  district 

clerk  fails  to  enter  it  upon  the  record,  next  after  the  expiration  of  ten  days 

Fore  V,  Western  N.  Car.  R.  Co.,  loi  N.  from   the   time   of  claiming"  the  ap- 

Car.  528;   Allison  v.  Whittier   loi  N.  peal. 

Car.   490;  Walton  v.  McKesson,  loi  Levy  on  CertifleatM   of  Stoek.-— The 

N.  Car.  436.  mere   fact   that   certificates    of  stock 

Contra, — In  Moore  v.  Brown,  10  Ohio  belonging  to  an   appellant   had   been 

200,  it  was  held,  however,  that  a  cor-  levied  on  under  an  attachment  issued 

rect  entry  on  the  record  could  not  be  in  the  action  was  held  insufficient  to 

ma,dt  nunc  pro  tunc.  justify  advancement.  Nichols  r.Scran- 

Duty  of  Trial  Court. ^It  is  the  duty  of  ton  Steel  Co.,  135  N.  Y.  634. 

the  judge   in  allowing  an  appeal   to  By    Consent. — Where    the    appellee 

know  who  appealed,  and  to  state  the  confessed    that    the   proceedings  ap- 

case  on  appeal  to  the  appellate  court,  pealed  from  were  erroneous,  and  ap- 

Walton  V.  McKesson,  loi  N.  Car.  436.  pellant  consented  to  his  motion  to  ad- 

Baoords. — Neither  the  court  docket  vance  and   determine   the  cause,  the 

nor  the  judge's  minutes  entered  there-  court  granted  the  motion  accordingly, 

in  are  parts  of  the  "reftords"  of  the  Phoenix  Ins.   Co.  v,  Cain  (Tex.  Crim. 

court,  and  the  entry  of  a  notice  of  ap-  App.),  21  S.  W.  Rep.  709. 

peal  therein  does   not  comply  with  a  1.  U.   S.  v.  Fossatt,  21  How.  (U.S.) 

statute  requiring    entry  in  the  **rec-  445;    Miller  v.  State,  12  Wall.  (U.  S.) 

ords."     Moore  v.  Brown,  10  Ohio  201.  159;     Davenport    v.    Dows,    15   Wall. 

Construotion  of  Bt&tnte. — A  statute  re-  (U.  S.)  390;  Hoge  v.  Richmond  R.  Co., 

quiring  an   appeal   to  be  "entered"  93  U.  S.   i;  Spratt  v.  Jacksonville,  29 

means  the  entry  of  the  cause  on  the  Fla.   178. 

docket  of  the  appellate  court.     Ran-  State  a  Vominal  Party. — Where  the 

dall  V.  Jacksonville  St.  R.  Co.,  19  Fla.  suit   involves    private   interests   only 

415.  and  the  state  is  only  nominally  a  party 

gafflcient  Entry. — An   entry  in    the  the  cause  will  not  be  advanced.    Miller 

minutes  of  the  judgment  is  a  sufficient  v.  State,  12  Wall.  (U.  S.)  159. 

entry  of  an  oral  notice  of  appeal  in  the  **  Bovenne  Law." — An  ordinance  of  a 

journal.  Elma  v.  Carney,  4  Wash.  419.  municipal  corporation  levying  taxes  is 

Where  an   oral   notice  of  appeal  is  not  a '*  revenue  law  of  a  state,"  within 

given  and  entered,  it  will  be  presumed  the   meaning  of   a  statute   requiring 

that  the  trial  judge  directed  its  entry,  causes  in  which  "  the  revenue  laws  of 

although  the  record  does  not  so  state,  a  state  may  be  enjoined  or  stayed,"  to 

Elma  V.  Carney,  4  Wash.  419.  be  advanced.     Davenport  v.  Dows,  15 

North  Carolina. — An  entry  of  appeal'  Wall.  (U.S.)  390. 

on  a  civil  issue  docket  is  not  sufficient.  Beoord. — It   must    affirmatively    ap* 

It  should  be   entered  on  the  regular  pear  on   motion  to  advance  that  the 

minute   docket,  whose  purpose    is   to  operations  of  government  will  be  em- 
record  all  the  proceedings  of  the  court  '  barrassed  by  the  delay.  Hoge  v.  Rich* 

during  the  term  in  the  order  in  which  mond,  etc  ,  R.  Co.,  93  U.  S.  r;  Spratt 

they  occur.     Walton  r.  McKesson,  loi  z^.  Jacksonville,  29  Fla.  178. 

N.  Car.  436.  8.  Langan   v.  Langan,  86  Cal.  132. 

Wrong  Entry  of  Kotioe. — A  wrong  en-  As  to  prevent  the  suspension  of  pay- 
try  of  the  date  of  filing  a  notice  of  ap-  ment  of  alimony  for  a  long  time  be- 
peal  by  the  clerk  will  not  prejudice  the  cause  of  an  appeal  taken  from  an 
appellant.  Moyer  v.  Strahl,  10  Wis.  order  allowing  it.  Langan  v,  Langan, 
85.  86  Cal.  132. 
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FriTolouM  AppeaL — To  Justify  a  motion  to  advance  a  cause  upc^ 
the  docket  on  the  ground  that  the  appeal  is  prosecuted  for  delay 
merely,  the  absence  of  error  should  be  apparent  upon  a  short  and 
cursory  examination  of  the  record.  Where  the  court  cannot  deter- 
mine whether  there  is  probable  ground  for  the  appeal  without  a 
minute  inspection  of  the  record,  requiring  such  time  that  it  would 
operate  to  delay  other  causes,  the  motion  will  usually  be  denied.* 

2.  Scope  of  Review — a.  Record. — In  the  review  of  questions 
on  appeal  the  appellate  court  is  bound  by  the  record,  and 
matter  outside  of  it  cannot  be  considered.*     It  follows  that  all 

1.  Vaught  V.  Green,  51  Ark.  378.  Any  good  cause  for  not  hearing  the 

SUpnlations  to  Advance. — A    motion  appeal  within  the  statutory  period  is 

to  place  the  cause  on  the  calendar  of  sufficient.     Holt  v,  Coleman,  61  Wis. 

the  appellate  court  in  accordance  with  425. 

the  stipulation  of  counsel  will  not  be  Bringing  to  a  Hearing—  Wisconsin, — 

granted  unless  it  is  shown  that  tran*  A  mere  notice  of  the  cause  for  trial 

script    and    briefs    have    been    filed,  is    not   "bringing  it  to  a  hearing/' 

Plant  V,  Smythe,  43  Cal.  42.  within  the   meaning  of  a  statute   re- 

Continnanoe — New  York, — An   appli-  quiring  an  appeal  from  a  justice  of  the 

cation  to  stay  or  continue  a  cause  must  peace  to  a  circuit  court  to  be  brought 

be  made  to  the  general  term  where  to  a  hearing  within  a  defined  time, 

the  appeal    is    pending,   not    to    the  Holt  v,  Coleman,  61  Wis.  425. 

special   term.     St.    Lawrence  Whole-  The  mere  fact  that  the  respondent 

sale  Grocery  Co.  v,  Hobson,  63  Hun  in  an  appeal  from  a  justi(^e  expressed 

(N.  Y.)458.  an    anxiety  to  settle   the    case,   and 

JlUnois, — The  Supreme  Court  will  talked  to  the  appellant  of  such  settle- 
not  grant  a  continuance  of  a  cause  to  ment,  will  not  excuse  the  latter  from 
enable  an  appellant  to  procure  the  bringing  it  on  for  hearing  within  the 
necessary  certificate  from  the  judge  of  time  required  by  proper  notice  of 
the  appellate  court  that  important  trial.  Comdohr  v,  Coleman,  64  Wis. 
questions  are  involved,  since  such  a  413. 

certificate    is  a  condition    precedent.  Came  Omitted  from  Calendar  —  New 

and  cannot  validate  the  appeal  where  York,  —  Under    the    practice   of    the 

(l^ranied   after   the   expiration   of   the  general  term  of   the   Supreme   Court 

lime  for  appeal.     Wilson  v.  Scoville,  causes    on    appeal   omitted  from   the 

127  III.  393.  calendar  by   the   parties  will   not  be 

North  Carolina. — Where  the  filing  of  placed   thereon   after   the  commence- 

a  printed  brief  is  equivalent  by  rules  ment  of  the  term.     Tanziede  v.  Jumel 

of  court  to  an  appearance  of  the  party  (Supreme  Ct.),  16  N.  Y.  Supp.  377. 

filing  it,  the  hearing  will  not  be  con-  Statutes  requiring  an  appeal  from  a 

tinued    on    motion    of    the    opposite  justice's  court,  to  be   heard  within  a 
pa.ty  for  a  nonappearance  in  person.^  defined  time  "unless"   the  appellate 

Dibbrell  v.  Georgia   Home  Ins.  Co.,  court    "shall   continue    the  same  by 

109  N.  Car.  314.  special  order  for  cause  shown,"  will 

The  printing  and  filing  of  the  brief  be  liberally  construed.  Holt  v.  Cole- 
is  equivalent  to  a  notice  that  the  party  man,  61  Wis.  425;  Howe  v,  Elliott, 
filing  it  expects  a  decision  at  the  ex-  24  Wis.  677;  Wilcox  v.  Holmes,  20 
isting  term,  and  his  nonappearance  Wis.  307;  Webster  v.  School  Dist.,  16 
is  not  good  cause  for  continuance.  Wis.  316;  Vibbert  v.  Shepard,  15  Wis. 
Dibbrell  v.  Georgia  Home  Ins.  Co.,  106;  Pinger  v.  Vanclick,  36  Wis.  141. 
109  N.  Car.  314.  Louisiana. — Under  Act  No.  70  of  1884 

Wisconsin, — The  fact   that   the  ap-  of  the  Legislature  of  Louisiana  the  Su- 

plication  for  such  continuance  is  not  preme  Court  has  full  power  to  regu- 

decided  until  the  statutory  time   for  late  the  trial  of  causes  before  it  and 

bearing  the  appeal  has  expired,  does  to  change  existing  rules  as  it  deems 

not  oust  the  appellate  court  of  juris-  advisable.     Godchaux  v,  Bauman,  44 

diction  to  grant  it.    Sutton  v,  Wegner,  La.  Ann.  253. 

72  Wis.  298;  Whereatt  z/.  Ellis,  68  Wis.  2.  Ditch    v,    Sennott,   116   111.   288; 

72:   Milwaukee   County  v,   Pabst,  64  Gilbert  z/.  Maggord,  2  111.  471;  Martin 

Wis.  247.  V,   Russell,   4  111.    343;  Protection  L. 
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errors  must  be  fully  presented  thereby.* 
b.  What  is  Brought  up  by  Appeal. — An  appeal   from  a 

decision  below  brings  up  for  review  only  the  proceedings  upon 

which  it  was  based,*  and  the  questions  materially  connected 
therewith.'     And  as  the  appellate  court   sits   to  supervise  the 

Ins.  Co.  V,  Foote,  79  111.  361;  Hyslop  new  trial,  it  brings  up  every  question 

V,  Finch,  99  111.  171;  Pittsburgh,  etc.,  regularly    brought    before    the    trial 

R.  Co.  V,  Reich,  loi  111.  157.  court  on  the  motion  material  to  the  in- 

1.  Ditch  V.  Sennott,  116  III.  288.  quiry  whether  its  decision  was  in  ac- 
Entire     Baoord.  —  The    court    must  cordance  with  law.     Alpers  v.   Hunt, 

look   at    the   whole    record    properly  86  Cal.  78. 

before  it.  **Thus  where  the  case  Where  Separate Deoreef  Seviewablo. — 
comes  before  the  appellate  court  upon  Two  separate  decrees—one  on  an 
pleading,  testimony,  and  decree,  we  original  bill  and  one  on  the  supple- 
must  look  into  the  whole  record,  and  mental  bill — were  held  reviewable  on 
see  if  there  be  any  errors  in  the  final  one  writ  of  error  taken  within  the  time 
decree  rendered  by  the  chancellor."  for  appealing  from  the  first  decree,  in 
Still  V.  Saunders,  8  Cal.  281.  Van^Wert  v,  Boyes,  140  111.  89. 

On  Bill  to  Beverse. — So  on  a  bill  tore-  Effect  of  an  Appeal.— Accordingly  a 

verse  a  judgment  for  error  apparent  technical  appeal  only  vacates  such  or- 

on  the  record,  no  question  can  be  made  ders,  judgments,  or  decrees  as  in  legal 

depending  on  a  motion  to  set  aside  a  de-  contemplation  are  appealed  from ;  and 

fault  unless  the  record  shows  that  such  an  abatement  of  the  suit  in  the  appel- 

a  motion  was  made  and  overruled  and  late  court  operates  only  as  an  abate- 

an  exception  taken.  Baker  v.  Ludlam,  ment   in   respect  to  the    matters  ap- 

118  Ind.  87;  Searle  v.  Whipperman,  79  pealed  from,  and  does  not   affect  the 

Ind.  424;  Shoaf   v,  Joray,  86  Ind.  70:  rights  of  third  persons  acquired  under 

Tachau  v,  Fiedeldey,  81  Ind.  54;  Trad-  judgments  or  decrees   acquiesced  in 

ers'  Ins.  Co.  v.  Carpenter,  85  Ind.  350.  and  not  appealed  from.     Gilchrist  v» 

Erron  not  Aitigned. — Where  the  ap-  Cannon,  i  Coldw.  (Tenn.)  590. 

pellate  court  inadvertently  reverses  a  8.  Deering    v,   Washburn,    141   III. 

case  for  errors  not  assigned  upon  the  153:    Smith   v,  Lloyd,   76  Mich.   619; 

record,  the  judgment  of  reversal  will  Gilchrist  v.  Cannon,  i  Coldw.  (Tenn.) 

be   set  aside    on    motion.      Ditch   v,  590;    Tanziede    v,  Jumel,    138  N.  Y. 

Sennott,  116  111.   288.     See   Record  on  431.     See  Unnecessary  Questions  on  Ap' 

Appeal^  supra;  Presumptions  on  Appeal  peal^  infra. 

and  Reversible  Errors^  infra;  and  arti-  Croes-erron. — Accordingly  only  such 

cle  Bills  op  Exceptions.  errors  will  be  reviewed  on  appeal  as  re- 

2.  Millard  v,  Harris,  X19  111.  185;  late  to  that  portion  of  the  record 
Kingsbury  V.  Powers,  131  111.  182;  Rich-  brought  up  by  the  appellant.  Kings- 
ardson  V.  Kennedy,  74  Tex.  507;  Leavi-  bury  v.  Powers,  131  111.  182;  Milliard 
sonz'.  Harris  (Ky.,  1890),  14  S.  W.  Rep.  v,  Harris,  119  111.  185. 

343.     See  dAso  Effect  of  Appeal,  supra.  Itemised  Aooonnt. —As  each  item  in 

Severable     Judgment.  —  An    appeal  an   administrator's  or  guardian's  ac- 

therefore  by  a  party  from  that  part  of  count  is  a   separate  claim,  an  appeal 

a  judgment  of  ejectment  which  denies  from  an  order  or  judgment  rejecting 

him  compensation   for  improvement,  one  or  more  items  in  the  account  only 

does    not    authorize    a   review    of    a  brings  up  the  ruling  on   the  rejected 

former  judgment  in  the  cause  adju-  items.    Milliard  v.  Harris,  119  111.  185; 

dicating  the  title.     Leavison  v,  Harris  Wilkinson  v.  Ward,  42  111.  App.  542; 

(Ky.,  1890),  14  S.  W.  Rep.  343.  Curts  r.  Brooks,  71  111.  125;   Morgan 

Demurrer. — And   on  appeal   from  a  v.  Morgan,  83  111.  196. 

decision  on  a  demurrer  the  court  can-  From  Intermediate  Appellate  Court. — 

not  go  back  of  the  pleading  to  which  So  questions  which  do  not  enter  into 

the  demurrer  is  interposed  to  inquire  the  judgment  of  the  intermediate  ap- 

whether  it  is   regularly  in  the  case,  pellate  court  cannot  be  reversed  on  ap- 

Taylor  v.  North,  79  Wis.  86.  peal   therefrom.     Tanziede   v.  Jumel, 

On  Motion  for  Hew  Trial.— Where  an  138  N.  Y.  431. 

appeal  is  allowable  from  the  decision  From  Diimiisal  of  Bill. — On  appeal 

of  the  trial  court  on  a  motion  for  a  from  a  decree  of  a  chancellor  dismiss- 
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action  of  the  trial  court,  and  not  to  exercise  original  jurisdiction, 
no  questions  can  be  considered  on  appeal  which  could  not  have 
been  raised  before  the  trial  court.* 

c.  From    Portions   of  Judgment — in  oenarai.— Where   the 

parts  of  a  judgment  or  decree  are  so  distinct  and  independent  as 
to  be  severable  and  in  effect  distinct  decrees,  an  appeal  from  a 
part  thereof  does  not  bring  up  the  part  not  appealed  from.*  But 
where  the  entire  judgment  or  decree  must  be  reviewed  in  order 
to  decide  the  appeal,  the  appeal  brings  up  the  entire  record,*  and 
any  appellee  may  assign  cross-errors.* 

Ing  a  bill  before  final  hearing  for  want  lant  appeals  only  from  that   portion 

of  equity,  the  appellate  court  will  con-  of   the  decree  which  fixes  a  time  for 

sider  only  the  equity  of  the  bill,  and  redemption,  he  cannot  have  reviewed 

will    not  decide  upon  other  questions  thereon  questions  as  to  the  effect  of 

which  may  arise  in  the  progress  of  the  the  assignment  and  the  deed.    Gleiser 

cause.     Seller  v.  Seller,  35  Ala.  235;  v,  McGregor,  85  Iowa  489. 
Byrd  v,  McDaniel,  26  Ala.  582;  Bon-        Beciiion  Affecting  Fnnd. — And  where 

durant  v.  Sibley,  29  Ala.  570.  a  decision   on   appeal   will  affect  the 

From    Dismissal  of   Appoal.—  So    an  rights  of  creditors  of  an  assignor  by 

appeal  from  an  order  dismissing  an  increasing  or  diminishing  specific  liens 

appeal  raises  only  the  question  of  the  on  the  fund  out  of  which  they  must 

propriety  of   the    ruling.     Parker   v,  receive  dividends,  an  appeal  by  a  por- 

State  (Tex.  Crim.  App.,  1893),  21  S.  tion  of  the  creditors  from  a  decision 

W.  Rep.  370.  affecting  the  liens  brings  up  the  whole 

Motion  for  New  Trial. — An  exception  record  as  to  all.     Union  Trust  Co.  v. 

to  the  dismissal  of  a  motion  for  a  new  Trumbull,  137  111.  148. 
trial  upon  the  minutes  raises,  there-        Dismissal   of  Appeal   from  Portion  of 

fore,  no  question  on  appeal  from  the  Deeision. — Where  a  portion  of  a  judg- 

judgment.      Rumsey    v.    New    York,  ment  is  appealed  from,  the  appeal  wiU 

etc.,  R.  Co.  (Supreme  Ct.),  17  N.  Y.  be  dismissed  if  it  cannot  be  modified 

Supp.  672.  or  reversed    without    disturbing  the 

Ii^iinetion  Bait.— So  where   plaintiff  whole   judgment     and     affecting    the 

in  his  ground  of  appeal  asked  only  for  rights  of  parties   not  served  with  no- 

an    injunction,    the   court   refused   to  tice  of  the  appeal  to  their  prejudice, 

consider  whether  he  was  entitled  to  a  Miller  v,  Thomas,  73  Cal.  437. 
decree  for  account  of  moneys   paid.         Appeal  firom  Entire  Decision. — A  party 

Forsythe  v,  McCreight,  10  Rich.  Eq.  who  takes  an   appeal    from  the  entire 

<S.  Car.)  308.  decision   cannot  claim  on  appeal  that 

1.  Leader  v,  Multnomah  County,  23  questions  raised  and  adjudicated  at 
Oregon  319;  Mallory's  Appeal,  62  his  instance  below  are  not  brought  up 
Conn.  218.  thereby.      Thomas     v.    Levering,    73 

2.  Union  Trust  Co.  v,  Trumbull,  137  Md.  462. 

111.  159;  Walker  v,   Pritchard,  121  III.  Appeal  Oranted    from  Portion  of  De- 

227;  Kelsey  v.  Western,  2   N.  Y.  500;  eision. — And    where    the    trial    court 

Bank  of  Commerce  v,  Fuqua,  11  Mont,  grants  an  appeal  from  a  part  only  of  a 

285.  judgment,  no  more  of  it  can  be  passed 

8.  Union   Trust   Co.    v,    Trumbull,  on  in   review  by  the  appellate  court. 

137  111.  159;  Walker  v.  Pritchard,  121  Ikerd   v,    Postlewhaite,  34   La.  Ann. 

111.    227;  Barkley   v.  Logan,  2   Mont.  1235. 

296;    Plaisted    v,    Nowlan,    2    Mont.  Cross-bill. — Where  a  defendant  to  an 

359.  original  bill  files  a  cross-bill,  making 

4.  Union   Trust   Co.    v.    Trumbull,  his  codefendants  therein  defendants, 

137  III.  159;  Walker  v,  Pritchard,  121  and  the  original  and  the  cross-bill  are 

111.  227.  each   dismissed,     the    appeal    of   the 

Action  to  Declare  Secnrity. — Accord-  original  complainant  does   not  bring 

ingly  where,  in   an  action  to  have  an  the  decree  dismissing   the    cross-bill 

assignment  of  a  contract  for  purchase  before  the  court.     Stevenson  v,  Dun- 

of    land  declared  a   security,   appel-  lap,  7  T.  B.  Mon.  (Ky.)  138. 


Szuniiuitlon  Af  the  APPEALS.  Cam  an  Appeal. 

0abiequent  C«rre«tt«a. — An  appeal  from  a  decision  brings  up  for 
review  the  decision  as  then  standing,^  and  not  as  subsequently 
corrected  after  the  appeal  has  been  taken.* 

Snbeaqvent  Order. — An  appeal  from  a  decision  does  not  bring  up 
orders  subsequent  to  the  decision  made  in  the  court  of  the  same 
cause,  from  which  a  distinct  appeal  is  not  taken.' 

d.  Appeal  from   Subsequent  Orders — in  Gtnerai. — So  an 

appeal  from  an  order  made  on  a  motion  in  a  cause  subsequent  to 
the  entry  of  final  judgment  or  decree,  brings  up  for  review  only 
the  propriety  of  the  order  and  not  of  the  original  decision.* 

Kew  Trial. — And  on  appeal  merely  from  an  order  denying  a  new 
trial,  error  apparent  on  the  face  of  the  judgment-roll  cannot  be 
reviewed.* 

1.  Cook  V,  McDonnell,  70  Wis.  329.     a  judgment  on  the  merits  does  not  im- 

2.  C'ook  V,  McDonnell,  70  Wis.  329.       ply  an  appeal  from  an  anterior  final 
Order.— A   party  therefore  who  has    judgment  which  disposed  definitively 

appealed  from  an  order  has  a  right  to  of  questions  passed  on  by  the  subse- 

have  his  appeal  determined  without  quent  judgment  rendered.     New  Or- 

regard  to  any  subsequent  correction  of  leans  v.  Crescent  City  R.  Co.,  41  La. 

such   order.     Kelly  v.  Chicago,  etc.,  Ann.  907. 

R.  Co.,  70  Wis.  335.  Decree  Pro Confeno.— Where  on  over- 

3.  Jenness  v,  Bowen,  77  Cal.  310;  ruling  a  demurrer  to  a  bill  in  equity 
St.  Paul  Second  Nat.  Bank  v,  Larson,  the  defendant  is  required  to  answer, 
80  Wis.  469;  Leary  v,  Leary,  68  Wis.  but  fails  to  do  so,  and  a  decree /r^  <•<?«- 
668;  Latimer  v.  Morrain,  43  Wis.  107;  fesso  is  entered  for  the  complainant, 
Weisv.  Schorner,  53  Wis.  72;  Morris  V.  the  defendant  upon  the  appeal  can 
Niles,  67  Wis.  341;  St.  Paul  Second  bring  before  the  appellate  court  only 
Nat.  Bank  v,  Larson,  80  Wis.  473;  the  matter  in  the  record  which  trans- 
Jean  V,  Hennessey,  74  Iowa  348.  pired  anterior    to    the    default.      De 

Motion  for  Few  Trial. — Accordingly  Cottes  v.  Jeffers,  7  Fla.  284. 

a  motion  for  a  new  trial  made  at  the  Interloentory  Order. — An  appeal  from 

term  subsequent  to  that  at  which  judg-  a  final  decree  only  does  not  bring  be- 

ment  was  rendered, cannot  be  reviewed  fore  the  appellate  court  for  review  a 

on  appeal  from  the  judgment.     Leary  question  which  has  been  definitively 

V,  Leary,  68  Wis.  668.  adjudicated  and  disposed  of  by  an  in- 

Motion  to  Vacate. — On  appeal  from  a  terlocutory  order  or  decree  previous 

judgment  an  order  denying  a  motion  to  to  such  final  decree.     Mapes  v,  Coflin, 

vacate   the  judgment    cannot  be   re-  5  Paige  (N.  Y.)  297. 

viewed.     Jenness   v.  Bowen,  77  Cal.  4.  Smith  v.  Brittenham,  88  111.  291; 

310.  Campbell  v,   Jacobson,  44   111.    App. 

Setting  Aside   Default.  —  An    appeal  238. 

from  an  order  setting  aside  a  default  So   an   appeal    from    an    order   on 

will  not  authorize  the  review  of  a  sub-  further  directions,  or  an  appeal  from 

sequent  order  allowing  defendant  to  an   order  simply  in  execution  of  the 

plead  instead  of  demur.     Jean  v.  Hen-  original  decree,  will  not  bring  up  the 

nessey,  74  Iowa  348.  original  decree  for  review.      Caldwell 

Order  to  Argue. — Thus  the  order  of  v.  Hodsden,  i  Lea  TTenn.)  45. 

an  inferior  appellate  court,  allowing  a  6.  In  r^  Westerfield's  Estate, 96  Cal. 

case  to  be  argued  there  on  appeal  not-  113;  Thompson  v.  Patterson,  54  Cal. 

withstanding  a  stipulation  by  appellant  543;  Mutton  v.  Reed,  25  Cal.  477. 

to  abide  by  the   decision  of   another  **  It  is  only  upon  appeal  from  the 

case  affecting   the  appeal,  cannot  be  judgment  that  the  court  can  consider 

reviewed  on  an  appeal  from  the  judg-  errors  apparent  on  a  judgment-roll,  or 

ment.     The  order  should  be  appealed  review  the  verdict  or  decision  of  a  case 

from.     Tanziede  v.  Jumel,  138  N.  Y.  if  excepted  to  as  error  assigned  on  a 

43T.  statement  on  appeal."     Thompson  v. 

Anterior  Judgment. — An  appeal  from  Patterson,  54  Cal.  543. 
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JadgoMBt-ToU. — Where  a  naked  appeal  is  taken  from  the  judg- 
ment only,  without  a  bill  of  exceptions  or  its  substitute,  the  judg- 
ment-roll only  can  be  examined.* 

(Mer  >ef  Sale. — Nor  is  the  correctness  of  a  decree  under  which  a 
sale  is  made  raised  by  an  appeal  from  an  order  of  sale  made  in 
pursuance  thereof.* 

Kotien  to  Qnadi  Xzeeatioii. — ^An  appeal  from  a  decision  on  a  motion 

to  quash  an  execution  does  not  bring  up  for  review  the  original 
judgment  upon  whicii  the  execution  has  been  issued.?     Nor  does 

1.  Harper  v.  Minor,  27  Cal.  107;  murrer  from  the  files.  Jean  v.  Hen- 
Sharp  V.  Daugney,  33  Cal.  505;  Bach-  nessy,  74  Iowa  349. 
elder  v.  Baker,  79  Cal.  266;  Clark  v,  ,  Temporary  lajanotioxi. — Nor  on  ap- 
Baker.  6  Mont.  153;  Kleinschmidt  v,  peal  from  an  order  granting  a  tem- 
McAndrews,  4  Mont.  8;  Sherman  v,  porary  injunction  will  the  court  decide, 
Higgins,  7  Mont.  479;  Barber  v.  Bris-  on  the  question  of  title  of  property 
coe,  8  Mont.  214;  O'Donnell  v.  Glenn,  in  a  suit  properly  held  in  statu  quo 
8  Mont.  248;  Grounds  I'.  Ralph,  i  Ari-  thereby.  Huron  Waterworks  Co.  v. 
zona  228.  Huron  City  (S.  Dak.,  1893),  55  N.  W. 

Matters  which  are  not  brought  into  Rep.  759. 

the  record  by  a  bill  of  exceptions  or  CMts. — So    the    errors  of   the   trial 

statement  on  appeal  cannot  therefore  court  in  refusing  to  allow  a  party  costs 

be  reviewed  on  such  appeal.    Sherman  cannot  be  reviewed  on  an  appeal  from 

V.    Higgins,  7   Mont.  479;    Barber  v,  an  order  denying  a  new  trial.     Steven- 

Briscoe,  8  Mont.  214:  Kleinschmidt  v,  son  v.  Smith,  28  Cal.  102. 

Mc Andrews,  4  Mont.  28;  Granite  Mt.  As  the  error  in  no  way  affects  the 

Min.     Co.     V,    Weinstein,     7     Mont,  finding,  and  it  was  ground  for  a  new 

440.  trial.     Stevenson  v.  Smith,  28  Cal.  102. 

XechaniA's  lion. — So  on  appeal  from  2.   Benson   v,  Yellott,  76  Md.   159; 

the    judgment-roll  alone,   in    a    case  Vickers  v.  Tracey,  22  Md.  199;  Porter 

affecting  a  mechanic's  lien,  the  court  v.  Askew,   11    Gill    &    J.    (Md.)    346; 

will  decide  no  questions  affecting  the  Newbold  v.  Wilkens,  66  Md.  586. 

lien,  but  will    affirm   the    judgment.  On  appeal  from  an  order  refusing 

The  entire  case  must  be  brought  up.  to  vacate  a  sale  under  a  decree,  the 

Liok  V.  Bosse,  5  Wash.  491.  merits  of  the  original  decree  cannot 

Order  Benying  Hew  Trial. — An  appeal  be  examined.     Mann  v.  Jennings,  25 

from  an  order  denying  a  new  trial  does  Fla.   732;   Stribbling  v.  Hart.  20  Fla. 

not  bring  up  the  question  of  the  in-  235;  Lenfesty  v,  Coe,  26  Fla.  49. 

sufficiency  of  the  findings  to  support  Motion  to  Set  Aside  Jadgment. — So  an 

the  judgment.     Kirman  v.  Hennewill,  appeal  from  an  order  made  on  a  mo- 

93  Cal.  526:  Brison  r.  Brison,  90  Cal.  tion  to  set  aside  a  judgment  or  decree 

323;  In  re  Doyle's  Estate,  73  Cal.  564;  brings  up  for  review  only  the  propriety 

Martin  v.  Matfield,  49  Cal.  45.  of  the  order,  and  not  of  the  original 

So  an  appeal  from  an  order  refusing  decision.  Radge  v,  Berner,  30  111. 
a  new  trial  upon  the  ground  that  the  App.  182;  National  Ins.  Co.  v.  Cham- 
verdict  was  contrary  to  law  and  evi-  ber  of  Commerce,  69  111.  22. 
dence,  does  not  bring  up  for  the  review  Order  for  lodgment.— The  merits  of 
of  the  Supreme  Court  any  error  of  the  the  judgment  will  not  be  reviewed  un- 
judge  in  refusing  instructions  asked  less  an  appeal  be  also  taken  from  the 
for.     Smith  v,  Welch,  10  Wis.  91.  order   for    judgment.      Townsend   v. 

Order  Setting  Aside  De&ult.— Where  Dull  (Super.  Ct.),  21  K.  Y.  Supp.  1135. 

the  order  appealed  from  was  one  set-  Prior  Jndgment. — An  appeal  from  a 

ting  aside   a  judgment   by  default —  judgment  rendered  on  the  merits  of  a 

held^   that   the   appellate   court  could  claim   as   allowed   to   stand    in   court 

not  consider  a  complaint  made  by  ap-  does  not  bring  up  for  review  a  pre- 

pellant  that  appellee  was  permitted  to  vious    judgment     dismissing     other 

file  a  demurrer  to  the  petition  after  the  parts  of  the  demand.     New   Orleans 

jadgment  had  been  set  aside  instead  of  v.  Crescent  City  R.  Co.,  41  La.  Ann. 

an  answer  as  the  code  requires.     His  904. 

remedy  was  to  move  to  strike  the  de-  S."*  State  v,  Blair,  29  W.  Va.  474. 
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an  appeal  from  the  judgment  carry  up  the  proceedings  and  judg- 
ment of  the  court  below,  quashing  or  refusing  to  quash  an  execu- 
tion issued  therein.* 

Prior  Order. — Nor  does  an  appeal  from  a  subsequent  order  in  a 
cause  bring  up  for  review  a  prior  order  therein  which  is  not  ap- 
pealed from.* 

e,  COLLA'i  ERAL  MATTERS — In  General. — Nor  does  an  appeal 
from  a  decision  bring  up  a  distinct  collateral  matter  which  has 
been  settled  below  to  the  satisfaction  of  the  parties  and  from 
which  no  appeal  has  been  taken.*  Proceedings  in  the  action  sub- 
sequent thereto,  and  before  the  return  is  made  on  appeal,  cannot 
be  reviewed  for  the  purpose  of  reversal  or  affirmance."*  But 
they  are  brought  up  for  the  purpose  of  informing  the  court  of 
any  subsequent  events  in  the  case  which  may  affect  the  deter- 
mination of  the  appeal.* 

Order  Denying  Few  Trial. — So  an  appeal  from  a  judgment  does 
not  bring  up  an  order  denying  a  new  trial  from  which  no  appeal 
has  been  taken.* 

nonappealable  Orden.— The  question  of  the  propriety  of  an  order 
from  which  no  appeal  can  be  taken  because  the  time  to  appeal 
has  expired  or  because  nonappealable  in  the  first  instance  can- 

1.  State  V.  Blair,  29  W.  Va.  474;  as  incidental  thereto  will  not  be  con- 
Leftwitch  v.  Stovall,  i  Wash.  (Va.)  sidered  where  they  may  not  arise  on 
303;  Moss  v»  Moss,  4  Hen.  &  M.  (Va.)  the  new  trial.  Gorman  Min.  Co.  v, 
293.  Alexander,  2  S.  Dak.  557. 

2.  Bresslerz'.  Martin,  42III.  App.361.        Distribution    ef   Aisetf. — An   appeal 
Behearing. — As  an  appeal  from  an     from  a  distribution  of  assets  in   the 

order  denying  a    rehearing.     Camp-  hands  of  an  executor  does  not  bring 

bell  V,  Jacobson,  44  111.  App.  238.  up  a  decision  of  a  probate  court  as- 

Motion  to  Open  Default. — Or  from  an  signing  dowers.     In  re  Evans'  Estate, 

■order  denying  an  application  to  open  a  150  Pa.  St.  212. 

judgment  by  default.     National  Ins.  4.  German  Mut.    Farmers'   F.    Ins. 

Co.  V.  Chamber  of  Commerce,  69  111.  Co.  v.  Decker,  74  Wis.  556. 

22.  6.  German  Mut.  Farmers'  F.  Ins.  Co. 

3.  In  re  Evans'  Estate,  150  Pa.  St.  v.  Decker,  74  Wis.  556;  Grantier  v. 
212;  Patterson  v.  Arnold,  4  Coldw.  Rosecranze,  27  Wis.  488;  Anderson  v, 
(Tenn.)  369:  Caldwell  v.  Hodsden,  i  Cob^rn,  27  Wis.  558;  Alderson  v. 
Lea  (Tenn.)  47.  White,  32  Wis.  308. 

Writ  Coram  Nobis. —So,   on    appeal  Order  Denying  New  Trial. — Where  an 

from  a  petition  for  a  writ  of  error  co*  appeal  is  taken  from  an  order  denying 

ram  nobis^  errors  of  law  arising  on  the  a  motion  for  a  new  trial,  no  questions 

record  of  the  original  decision  cannot  which  might  have   been  adjudicated 

be  reviewed.     Patterson  v.  Arnold,  4  thereon  can  be  raised  on  subsequent 

Coldw.  (Tenn.)  369.  appeal  from  the  judgment.     Tillenyz/. 

Dismissal. — And  on  appeal  from  an  Wolverton,  54  Minn.  75;  Schlender  v, 

•order  dismissing  an  action,  an  order  of  Corey,   30    Minn.    501;    Adamson    v, 

the  court  changing  the  venue  cannot  Sundby,  51  Minn.  460. 

be  reviewed.     Smith  v.  Yager  (Iowa,  Arising  Snbseqnent  to  Trial.— So  mat- 

1891),  50  N.  W.  Rep.  224.  ters  arising  since  the  trial  in  the  lower 

Incidental    Orders    not    Considered. —  court  cannot  be  considered  on  appeal 

Thus   where   the   court   reverses   the  from  the  decision  therein.     Luthe  v. 

judgment  of  the   court  below   in  its  Luthe,  12  Colo.  429. 

■cpnclusions  of  law  appearing  by  the  6.  Matthews  v.  Meyberg,63N.Y.  656; 

judgment-roll,  other  questions  arising  People  v.   Noonan  (Supreme  Ct.)»  14 

•on  appeal  from  orders  appealed  from  N.  Y.  Supp.  521. 
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not  be  raised  indirectly  by  an  appeal  from  an  order  vacating  or 
refusing  to  vacate  it.* 

Coiti. — ^An  appeal  from  a  final  decision  does  not  bring  up  the 
question  as  to  the  taxation  of  costs,  since  proceedings  on  the 
taxation  of  costs  constitute  no  part  of  the  judgment  roll.* 

/.  Interlocutory    Decree— Before  nnai  Bedaioii. — The  same 

principle  applies  to  an  interlocutory  decree.  An  appeal  therefrom 
brings  up  for  review  only  the  matters  upon  which  the  decision 
was  based  and  which  are  pertinent  thereto.* 

I^om  Final  Beddon. — But  an  appeal  from  a  final  decision  brings 
up  all  interlocutory  orders  affecting  the  merits  of  the  controversy 
unless  a  statute  expressly  provides  otherwise;*  but  not  antecedent 

1.  Wilson's  appeal,  140  Pa.  St.  177;  Smith,  21  Mo.  297;  Stevenson  v.  Rob- 
Brown  V,  Minnesota  Thresher  Mfg.  bins,  5  Mo.  18;  Livengood  v,  Shaw,  10 
Co.,  44  Minn.,  322.  Mo.  273;  Musgrove  v.   Mott,  90  Mo. 

S.  Hecta  Consolidated  Gold  Min.  Co.  107. 
V,   O'Neill   (Supreme   Ct.),  22   N.    Y.        New  Jersey. — Todd   v.    Pennington 

Supp.  130.  (N.  J.,  1891),  21  Atl.  Rep.  297;  Crane 

An  Order  Bismiiting  a&  Appeal  from  a  v.   DeCamp,  22  N.  J.  £q.  614;  Decker 

justice's  court  may  be  reviewed  upon  v,  Ruckman,  28  N.J.  Eq.  614;  Clair  v. 


.  22  N.  J.  Eq.  614; 
1,  28  N.  J.  Eq.  614; 
;  N.  J.  Eq.  336. 


appeal  from  the  judgment  for  costs  Terhune,  35 

based  upon  such  dismissal.     Newman  New  York, — Jacques  v.  M.  E.  Church, 

V.  Board,  74  Wis.  303.  17  Johns.   (N.    Y.)   548;   Atkinson  v, 

S.  Supreme  Sitting,  etc.,  v.  Baker,  Manks,  z  Cow.  (N.  Y.)69i;  Wilson  v. 

134  Ind.  293;  Steele  v*  Aspy,  128  Ind.  Troup,  2  Cow.  (N.  Y.)  195;  Reid  v, 

367;  Naylor  v,  Sidener,  106  Ind.  179.  Vanderheyden,  5  Cow.  (N.  Y.)  719. 

On  appeal    from   an    interlocutory  North  Carolina, — Sledge  v,  Blum,  63 

decision  the  appellate  court  has  be-  N.  Car.  374. 

fore  it  only  so  much  of  the  case  as  the  South  Carolina, — Price  v,   Nesbit,  i 

court  below  has  passed  upon.     Mad-  Hill  Eq.  (S.  Car.)  445. 

den  V.    Madden,    2   Leigh   (Va.)  377;  United  States, — Central  Trust  Co.  r. 

Franklin  v,  Osgood,  14  Johns.  (N.  Y.)  Seasongood,  130  U.  S.  482. 

527.  Bes  A<y adieata. — Where  an  interlocu- 

In    Chancery. — But    under    the    old  tory  judgment  is  not  properly  brought 

chancery   practice    it   has   been    held  before  the  court  for  review  on  appeal 

that   the  whole  cause  may  be  finally  from  final  judgment,  all  rights  adjudi- 

determined  by  the  appellate  court,  if  cated  therein  are  deemed  res  adjudi'- 

an  appeal  from  an  interlocutory  order  cata^  and  not  re-examinable.     Post  v, 

brings  the  whole  merits  before   the  Simmons    (Supreme     Ct.),    9    N.    Y. 

court  and  they  were  passed  on    be-  Supp.  112. 

low.     Atkinson  v,  Manks,  i  Cow.  (N.  On  Bemurrer. — So  a  decision  on  de- 

Y.)69r;  Wilson  v.   Troop,  2  Cow.  (N.  murrer  may   be  reviewed   on  appeal 

Y.)    195;     Reid    v.   Vanderheyden,    5  from  final  judgment,  although  a  sepa- 

Cow.  (N.  Y.)  719;  Price  v,   Nesbit,  i  rate  appeal  may  be  taken  by  statute. 

Hill  Eq.  (S.  Car.)  445;  Betton  v.  Will-  State  v,  St.  Croix  County,  83  Wis.  344; 

iams,  4  Fla.  11;  Phelps  v,  Stewart,  17  McCrady  v,   Jones,  36   S.    Car.    136; 

Md.  231.  Hyatt  v.  McBurney,  17  S.  Car.    143; 

4.   Florida, — Betton   v,  Williams,  4  Lee  v.  Fowler,  19  S.  Car.  607. 

Fla.  zi.  Where  Inter loentory  Matters  are  Ap- 

Maryland, — Phelps  v,    Stewart,    17  pealable. — Where   an  appeal    may   be 

Md.  231.  taken  from  an  interlocutory  judgment, 

Missouri, — Wirt  v,  Dinan,  44  Mo.  an  appeal  from  the  first  judgment 
App.  598;  Curtis  V,  Settle,  7  Mo.  453;  brings  up  for  review  only  such  inter- 
Alexander  v.  Haden,  3  Mo.  229;  Hack-  locutory  decisions  as  have  not  been 
ney  v.  Williams,  3  Mo.  455;  Claflin  v,  separately  appealed  from.  Zunz  v. 
Hoover,  20  Mo.  App.  314;  Capital  City  Heroy,  3  Misc.  Rep.  (N.  Y.)  613. 
Bank  v,  Knox,  47  Mo.  App.  333;  Mc-  In  McCall  v,  Moschowitz,  14  Daly 
Donald  v.  Fist,  53  Mo.  343;  Kritzer  v.  (N.  Y.)  21,  it  was  held  that  an  appeal 
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or  contemporaneous  orders  having  no  effect  thereon.* 
g.  Question   of   Legal    Existence   of  Trial   Court — 

In  Oenenl. — The  legal  existence  of  a  trial  court  cannot  be  collater- 
ally raised  on  appeal  from  a  decision  rendered  by  it.*  The  question 
must  be  raised  in  a  direct  proceeding.' 
Void  indgment; — But  an  appellate  court  may  dismiss*  or  reverse* 

from  an   interlocutory  judgment  did  judgment    in    the  cause,  unless    the 

not  bring  up  for  review  intermediate  policy  of  the  statute  forbids  it.     Bu- 

orders,  although  specified  in  the  notice  chanan  v.   Berkshire  L.   Ins.  Co.,  96 

of  appeal,  as  the  code   provision  al-  Ind.  510;  Hutchinson  v.  Michigan  City 

lowed  the  review  of  such  orders  only  First  Nat.  Bank,  133  Ind.  271;  State  v, 

on  appeal  from  final  judgment.     See  St.  Croix  County,  83  Wis.  344;  Moritz 

Final  Judgments^  supra.  v.  Splitt,  55  Wis.  441. 

What  Baviewable. — Upon  an  appeal  As  where  a  receiver  is  appointed 
from  an  interlocutory  decree  the  prin-  and  no  separate  appeal  is  taken  as  the 
ciples  of  the  decree,  and  not  mere  in-  statute  allows.  Russell  v,  Merrifield, 
formalities  in  the  form  thereof,  are  the  131  Ind.  148:  Hutchinson  v.  Michigan 
proper  subjects  for  consideration  in  the  City  First  Nat.  Bank,  133  Ind.  271. 
appellate  court.  Woodson  v.  Perkins,  Speoifleation  on  Hotioe  of  AppMd. — 
5  Gratt.  (Va.)  346.  Under  a  statute  allowing  an  interlocu- 
Upon  an  appeal  from  an  order  of  a  tory  judgment  to  be  reviewed  on  ap> 
vice-chancellor,  carrying  into  effect  a  peal  from  final  judgment  where  so 
previous  interlocutory  order  which  specified  in  the  notice  of  appeal,  an 
has  not  been  appealed  from,  the  appel-  order  overruling  a  demurrer  to  a  com- 
lant  is  not  entitled  to  have  the  order  plaint  is  brought  up  by  an  appeal 
appealed  from  reversed  upon  the  froni  a  final  judgment  entered  on  an 
ground  that  the  previous  order  not  order  for  judgment  on  defendant's 
appealed  from  by  him  was  erroneous,  failure  to  answer  over  within  a  defined 
Copus  V.  Kauffman,  8  Paige  (N.  Y.)  time.  Keer  v.  Dildrne  (Supreme  Ct.), 
583.  15  N.  Y.  Supp.  58:  De  Silver  v.  Hoi- 
Time. — Where  an  interlocutory  de-  den,  6  Civ.  Pro.  Rep.  (N.  Y.  Super, 
cision  is  assignable  as  error  on  appeal  Ct.)  I2t;  Dick  v.  Levingston.  41  Hun 
from  final  judgment,  provided  no  sepa-  (N.  Y.)  455;  Sheridan  v,  Sheridan 
rate  appeal  is  taken  within  a  defined  Electric  Light  Co.,  38  Hun  (N.  Y.) 
time,  it  may  be  brought  up  by  an  ap-  396;  Smith  v.  Rathbun,  88  N.  Y.  660; 
peal  from  the  final  judgment  at  any  Raynor  v.  Raynor,  94  N.  Y.  248. 
time  before  the  statutory  period  for  But  where  the  application  for  final 
appealing  therefrom  has  expired,  judgment  under  the  order  is  not  op- 
Wadsworth  v,  Goree,  96  Ala.  227.  posed  by  the  defendant,  the  judgment 
But  where  an  interlocutory  decision  is  by  default  and  no.  appeal  can  be 
may  be  reviewed  by  statute  on  ap-  taken.  Kerr  v.  Dildine  (Supreme 
pealing  therefrom  within  a  defined  Ct.),  15  N.  Y.  Supp.  58;  Flake  v.  Van 
time,  an  appeal  from  the  final  judg-  Wagenen,  54  N.  Y.  25;  Innes  v,  Pur- 
ment  after  the  expiration  does  not  cell,  58  N.  Y.  388;  Greenleaf  «/.  Brook- 
bring  up  the  interlocutory  decision,  lyn.  etc.,  R.  Co.,  37  Hun  (N.  Y.)  436. 
Watson  V.  Sutro,  77  Cal.  609.  Contra  1.  Jeter  v.  Jeter,  36  Ala.  391;  Jacques 
in  South  Carolina,  McCrady  v.  Jones,  v,  M.  E.  Church,  t7  Johns.  (N.  Y.) 
36  S.  Car.  136.  559;  Wilson  v.  Troup,  2  Cow.  (N.  Y.) 
In  Califbmia  an  appeal  from  final  208;  Reid  v.  Vanderheyden,  5  Cow. 
judgment  brings  up  all  interlocutory  (N.  Y.)  735;  Atkinson  v.  Manks,  i 
decrees  from  which  a  separate  statu-  Cow.  (N.  Y.)  702. 

tory  appeal  cannot  be  taken.     Swain  2.  State  v.  Searcy,  46  Mo.  App.  421; 

V.  Burnette,  76  Cal.  300.  State  v.  Rich,  20  Mo.  393. 

"VThere    Separately    Appealable. — But  3.  State  t^.  Searcy,  46  Mo.  App.  421; 

although    an    appeal    may    be   taken  State  v.  Rich,  20  Mo.  393.     See  Pre- 

from  interlocutory  decisions  by  statute,  sumptions  and  Objections^  infra, 

nevertheless    they     may     generally,  4.  Robinson  v.  Oceanic  Steam  Nav. 

where   no   separate   appeal   is  taken,  Co.,  112  K.  Y.  315. 

be  reviewed  on  appeal  from  the  final  6.  Miller  v.  Sunde,'i  N.  Dak.  i. 
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avoid  judgment  (HI  appeal,  although  the  point  is  !*6t  raised  by 
counsel;* 

^-  Judgment  on  Pleadings. — The  only  question  raised  by 

an  appeal  from  a  judgment  dii^ected  on  the  pleadings  is  whether 

'"^^fiswer  raised  any  issue  for  trial.   The  facts  cannot  be  reviewed.* 

2>iiaa^iB3. — Where  an  appeal  is  sufficient  to  raise  a  point  of  law 

vesting  the  appellate  court  with  jurisdiction,  it  cannot  be  <iis- 

nussed  on  the  ground  that  it  should  have  been  taken  on  questions 

^^l  '•^ised.* 

•  'Unnecessary  bastions — in  eenerai. — Nor  will  the  appellate 
c^urt  i^^yiew  or  adjutJicatequestions  unnecessar}'  to  the  decision  of 
tiic  c^^e  4  A  <iecision  on  such  points  is  mere  obiter  dicta^  not  bind- 
lt\^  ^n  the  trial  court  when  the  case  is  sent  back  for  new  trial 
01  t^versal,*  nor  upon  the  appellate  court  on  a  second  appeal  of 
the  same  case.* 


1.  Miller  v.  Stinde,  i  N.  Dak.  i; 
Robinson  v.  Oceanic  Steam  Nav.  Co., 
112  N.  Y.  315;  Davidsburgh  v.  Knick- 
erbocker L.  Ins.  Co.,  go  N.  Y.  526. 

Appeal  from  Irregular  Order.-^Where 
at)  order  is  objected  to  on  account  of 
the  irregularities  in  the  papers  on 
which  it  is  based,  the  question  must 
first  be  raised  by  a  motion  to  the  court 
below  to  set  aside  the  order.  An  ap- 
peal from  the  original  order  does  not 
carry  up  such  objection.  Wooster  v. 
Bateman  (Super.  Ct.),  24  N.  Y.  Supp. 
113;    Bean  v,  Tonnelle,  24  Hun   (N. 

Y.)353. 
2.  East  River  Electric  Light  Co.  v. 

Clark  (C.  PI.),  18  N.  Y.  Supp.  463. 

8.  Carlson  v.  Alameda  County  Su- 
perior Ct.,  70  Cal.  631;  Hall  v.  El  Do- 
rado County  Superior  Ct.,  68  Cal.  24; 
Matthews  v.  Marin  County  Superior 
Ct.,  68  Cal.  638. 

So  where  an  appeal  may  be  taken 
from  a  justice's  court  on  questions  of 
law  and  fact,  the  appellate  court  cannot 
dismiss  the  appeal  on  the  ground  that 
it  is  not  properly  taken  from  the  ques- 
tion of  fact,  if  it  is  sufficient  to  raise 
the  question  of  law.  Carlson  v,  Ala- 
meda County  Superior  Ct.,  70  Cal. 
631. 

Order  Befaiing  to  Vacate.— On  ap- 
peal from  an  order  of  a  court  refus- 
ing to  vacate  an  order  not  appealed 
from,  the  only  grounds  of  review  are 
whether  the  original  order  was  made 
on  proper  notice,  or  whether  there 
was  any  irregularity  of  practice  with 
reference  thereto.  Clapp  v.  Atter- 
btiry,  57  N.  Y.  Super.  Ct.  Rep.  579. 

4.  Texas,  etc.,  R.  Co.  v.  Hall  (Tex., 
1692},   19  S.  W.  Rep.  121;    Hughes  v. 


Detroit,  etc.,  R.  Co.,  78  Mich.  399; 
Marcott  v.  Marquette,  etc.,  R.  Co.,  47 
Mich.  5:  Pickrell  v.  Hiatt,  81  Iowa 
537;  Swarls  v.  Cissna,  61  Iowa  693; 
McLenon  v,  Kansas  City,  etc.,  R.  Co., 
69  Iowa  320;  Miller  v.  Huena  Vista 
County,  68  Iowa  711. 

Thus  it  will  not  decide  whether  a 
revised  statute  authorizes  punitive 
damages  in  a  case  where  the  charge 
rightly  Irmits  the  damages  to  com- 
pensation for  pecuniary  injury  in- 
curred. Texas,  etc.,  R.  Co.  v.  Hall 
(Tex,,  1892),  igS.W.  Rep.  121. 

5.  Clark  v.  Hershey,  52  Ark.  473; 
Porter  v.  Doe,  10  Ark.  187;  Baxter  v. 
Brooks,  29  Ark.  185. 

6.  Clark  v.  Hershey,  52  Ark.  473; 
Barney  v.  Winona,  etc.,  R.  Co.,  117 
U.  S.  228.     See  Law  of  the  Case^  infra. 

So  the  appellate  court  will  not  de- 
cide a  case  against  a  party  on  the 
strength  of  a  remark  in  an  opinion 
when  the  case  was  before  the  court 
on  a  prior  appeal,  and  affecting  a 
question  -  not  involved  or  argued  at 
that  time  before  them.  Hughes  v. 
Detroit,  etc.,  R.  Co.,  78  Mich.  399; 
Marcott  v.  Marquette,  etc.,  R.  Co., 
47  Mich.  5. 

Iowa. — In  Iowa,  where  causes  in- 
volving less  than  one  hundred  dol- 
lars are  presented  for  hearing  in  the 
Supreme  Court  upon  questions  certi- 
fied by  the  judge  of  the  trial  court, 
only  questions  arising  upon  the  record 
wFll  be  considered;  and  the  Supreme 
Court  will  look  beyond  the  certificate 
to  see  if  the  questions  certified  are 
necessarily  involved  in  the  case. 
Pickrell  v.  Hiatt  81  Iowa  537;  Swails 
V,  Cissna,  61  Iowa  693;    McLenon  v. 
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ProiMto  AFPMa. — Where  a  probate  appeal  does  not  bring  up  the 
cause,  the  question  of  the  propriety  and  validity  of  the  appeal  is 
alone  raised.* 

CoiifoMion  of  Erron. — Where  the  appellee  confesses  errors  and  con- 
sents to  a  reversal  of  the  judgment  or  decree,  the  appellate  court 
will  reverse  the  decision  accordingly,  but  will  not  determine  the 
extent  of  the  errors  confessed.* 

4.  Beview  of  Beaaons  Advanced  Below. — An  appellate  court  may 
revise  a  decision  of  an  inferior  tribunal  upon  all  the  grounds  which 
the  record  properly  discloses.'  It  is  not  confined  to  a  considera- 
tion of  the  reasons  advanced  by  the  court  below.**  And  if  the 
judgment,  decision,  or  ruling  of  the  inferior  tribunal  is  correct  on 
any  legal  ground,  it  will  be  affirmed  although  the  reasons  ad- 
vanced by  the  court  below  are  erroneous.* 

Kansas  City,  etc.,   R.    Co.,   69   Iowa  b,  Arkansas. — GibsonV. Williams,  22 

320;  Miller  v.  Buena  Vista  County,  68  Ark.  224. 

Iowa  711.  Colorado,  —  Wadsworth     «/.     Union 

A    jurisdictional  certificate  of    the  Pac.   R.  Co.,  18  Colo.  600;  McDonald 

trial  court,  raising  questions  of  law  for  v,  McLeod,  3  Colo.  App.  344. 

the  appellate  court  respecting  a  coun-  Connecticut. — Atwood  v.  Partree,  56 

ter-claim,  to  support  which  no  evidence  Conn.  80. 

was   introduced,  upon   direction  of   a  Florida, — Smith  v,   Croom,    7   Fla. 

verdict  for  plaintiff,  brings  up  only  180. 

immaterial  questions,  and  the  appeal  Georgia, —  Wallace    v.   Johnson,   88 

will    be    dismissed.      Parker    v.    Mi-  Ga.  68;    Whitehead  v.   Patterson,  88 

chaels,  74  Iowa  209.  Ga.  748. 

1.  Gale  z'.  Nickerson,  144  Mass.  417.  Illinois, —  Christy  v,  Stafford,  123 
See  as  to  the  effect  of  technical  appeal.  111.  463. 

writ  of  error,  and  code  appeal,  .^^irr/^/        Louisiana, — Kenner  v.  Creditors,  8 
Appeal,  supra,  Martin,  N.  S.  (La.)  51;  State  v.  Cannon, 

2.  Gray    v,    Pensacola    First    Nat.    44  La.  Ann.  734. 

Bank,  31  Fla.  590.  Maryland,  —  Ellicott  v,  Peterson,  4 

S.  State  V.  Cannon,  44  La.  Ann.  734;  Md.   476;    Parker  v,  Sedwick,  4  Gill 

Kenner  v.  Creditors,  8  Martin,  N.  S.  (Md.)  318. 

(La.)  51.  Missouri, — Iron  Mt.   Bank  v,  Arm- 

"  The  error  of  the  judge  aqua  for  strong,  92  Mo.  265;    Lovell  v,  Davis, 

which   relief    is  sought   may  be   his  52  Mo.  App.  342. 

failure  to  take  into  consideration  an  New  York. — Hegewisch  v.  Silver,  23 

objection  on  which  his  judgment  is  Civ.    Pro.   Rep.  (N.  Y.  Supreme  Ct.) 

silent."   State  v.  Cannon,  44  La.  Ann.  41;  Gillespie  v,  Torrance,  4  Bosw.  (N. 

734'  Y.)  36;    Hottsinger  v.  National   Com. 

**  The  court  below  decides  a  cause  Exch.  Bank,  6  Abb.  Pr.  N.  S.  (N.  Y. 

on  whatever  point  it  deems  material.  Super.  Ct.)292;  Scott  v,  Pilkington,  15 

Our  duty  is  to  revise  its  judgment,  not  Abb.   Pr.  (N.  Y.    Supreme   Ct.)   280; 

the   grounds   upon   which   it    is   ren-  Monell  v.  Douglass,  3  Misc.  Rep.  (C. 

dered."     Kenner  v.  Creditors,  8  Mar-  PI.)  252. 

tin,  N.  S.  (La.)  51.  Pennsylvania, — Com.  v.  Shirley,  152 

4.  Kauffman  v,  Maler,  94  Cal.  276.  Pa.  St.  170. 

Appeal  from  Order. —  So  on    appeal  South  Carolina. — State  v,  Beaufort, 

from  an  order  the  appellate  court  is  (S.  Car.,  1893),  17  S.  E.  Rep.  355. 

not  confined  to  the  grounds  specified  Texas. — Scott  v,  Allen,  i  Tex.  508; 

therein  for  granting  it,  but  may  ex-  Robinson  v,  Moore,  i  Tex.  Civ.  App. 

amine  the  entire  record  upon  which  it  93. 

was  based,  as  an  appeal  from  an  order  Washington, — Thompson  v.  Huron 

granting    or    denying    a    new    trial.  Lumber  Co.,  4  Wash.  609. 

Kauffman  v,  Maier,  94  Cal.  276.  United  States, — Corning  v.  Troy  Iron, 
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5.  On  Second  Appeal — a.  Law  of  the  Case. — Appellate  courts 
have  not  in  general  the  power  to  review  their  own  decisions  after 
the  time  for  rehearing  has  expired.*  The  exercise  of  such  a 
power  involves  original  jurisdiction,  and  appellate  courts  are  lim- 
ited to  the  review  of  the  judgments  of  inferior  tribunals.*  The 
doctrine  of  res  adjudicata  and  the  principles  upon  which  it  rests 
apply,  therefore,  to  appellate  judgments  '^  the  principles  and  ques- 

etc,  Factory,  15  How.  (U.  S.)  451;  between  the  parties  to  an  action  on  a 
McCIung  V,  Stillman,  6  Wheat.  (U.  given  state  of  facts,  establishes  the 
S.)  603.  rights  of  the  parties  to  that  contro- 
Judgment  of  Dismiisal. — So  although  versy,  and  is  a  final  judgment  there- 
the  grounds  for  dismissing  the  action  of,  and  like  a  final  judgment  in  any 
as  stated  in  the  findings  of  the  court  other  case,  estops  the  parties  thereto 
are  not  sufficient  in  law,  yet  the  judg-  from  afterwards  questioning  its  cor- 
ment  of  dismissal  will  be  upheld  rectness.'*  Klauber  v.  San  Diego  St. 
where  the  record  discloses  other  facts  Car  Co.,  98  Cal.  105. 
which  show  as  a  matter  of  law  that  There  is  no  legal  mode,  unless  espe- 
the  plaintiff  is  not  entitled  in  any  cially  provided  by  law,  by  means  of 
event  to  recover.  Wadsworth  v,  which  the  judgment  of  the  court  of 
Union  Pac.  R.  Co.,  18  Colo.  600.  last  resort  can  be  re-examined.  Wash- 
So  where  a  motion  to  dismiss  the  ington  Bridge  Co.  v,  Stewart,  3  How. 
complaint  was  made  upon  various  (U.  S.)424;  Himely  v.  Rose,  5  Cranch 
grounds  and  denied,  and  then  addi-  (U.S. )3I4;  Martin  f.  Hunter,  i  Wheat, 
tional  ground  for  dismissal  was  stated,  (U.  S.)  304.  But  see  On  Motion  for 
and  the  motion  to  dismiss  argued  gen-  Rehearing^  infra, 

erally  without  any  limitation  and  8.  In  Sibbald  z'.  U.  S.,  12  Pet.  (U.  S.) 
finally  granted— /i^/d^,  that  the  motion  488,  it  was  said:  "Appellate  power 
was  not  necessarily  founded  upon  or  is  exercised  over  the  proceedings  of 
limited  to  the  last-mentioned  grounds,  inferior  courts,  not  on  those  of  the 
and  therefore  if  any  of  the  grounds  appellate  court.  The  superior  court 
stated  were  well  taken  the  dismissal  have  no  power  to  review  their  de- 
would  be  sustained.  Hegewisch  v,  cision,  whether  in  a  case  of  law  or  int 
Silver,  23  Civ.  Pro.  Rep.  (N.  Y.  Su-  equity." 
premeCt.)4i.  8.  Alabama. —  Stoudenmire    v,     De 

Reversal. — And  accordingly  a  ground  Bardelaben,  85  Ala.  85. 

fatal  to  the  judgment  may  be  urged  California, — Thompson  v.  White,  76 

by  the  appellant  on  appeal,  although  Cal.  381;  Phelan  v,  San  Francisco,  20 

the  court  below  assigned  a  totally  dis-  Cal.  39;  Learned  v.  Castle,  78  Cal.  45; 

tinct  reason  therefor.     Ward  v.  Craig,  Eversdon  v.  Mayhew,  81  Cal.  i;  Klau- 

87  N.  Y.  550.  ber  v.  San  Diego  St.  Car  Co.,  98  Cal. 

1.   Klauber  v,   San   Diego    St.   Car  105;   Gwinn  r.  Hamilton,  75  Cal.  265. 

Co.,  98  Cal.  105;  Table  Mt.  Tunnel  Co.  Illinois. — West  z'.  Douglas,  145  111. 

f.  Stranahan,  21  Cal.  548;  Phelan  v.  164;  Whitesides  v.  Cook,  43  III.  App. 

San    Francisco,    20    Cal.    39;    Lee  v.  183. 

Stahl,  13  Colo.  174;  Union  Gold  Min.  Iowa, — Garnoe  v.  Windle,  76  Iowa 

Co.  V.  Rocky  Mt.  Nat.  Bank,  2  Colo.  239. 

266;  Davidson  v,  Dallas,  15  Colo.  75;  Kentucky, — Baker  v.  Baker,  87  Ky. 

Turner  v.  Staples,  86  Va.  300;  Camp-  461. 

bell  V,  Campbell,  22  Gratt.  (Va.)k649;  Louisiana, — Trounstine    v.    Ware, 

Washington  Bridge  Co.  v,  Stewart,  3  39  La.  Ann.  939;  Paland  v,  Chicago^ 

How.  (U.  S.)4I3;  Roberti  v.  Cooper,  etc.,  R.  Co.,  44  La.  Ann.  1003. 

20  How.  (U.  S.)  467;  West  V,  Doug-  Michigan, — Hickox  v.  Chicago,  etc., 

las,  14s  111.  T64;  Boone  v,  Shackleford,  R.  Co.,  94  Mich.  237. 

66  Mo.  497.  Minnesota. — Peck     v,    McLean,    36 

•*The  *law  of  the  case'  is  a  phrase  Minn.  228;  Johnson  v.   Northwestern 

which   has   been  formulated   in    this  Telephone   Exch.    Co.,   54  Minn.    37; 

state  to  give  expression  to  the  rule  Tilleny  v.  Wolverton,  54  Minn.  75. 

that  the  final  judgment  of  the  highest  Missouri,— Ov^xM  v,  Ellis,  38  Mo. 

court  upon  a  question  of  law  arising  209;  Hayden  v.  Grille,  42  Mo.  App.  i; 
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tions  adjudicated  on  an  appeal  are  binding,  and  will  not  be  re- 
viewed as  between  the  same  parties  and  their  privies  on  a  subse- 
quent appeal  in  the  same  cause»^     The  law  so  declared  controls 

Huck  V.   Erskine,  50  Mo.  1x6;    Cald-  a   cross-appellant.     Smith    v.   Bogen- 

well  V,  White,  77  Mo.  472;  Chouteau  schultz  (Ky.,  1892),  20  S.  W.  Rep.  390. 

V.  Gibson,  76  Mo.  38;  Stevenson  t/.  Ed-  Hiw  Beteoduit. — The  entry  of  a  new 

wards,    98    Mo.    62S;     Chambers    v,  defendant  into  the  case  on  the  second 

Smith,  30  Mo.  156.  trial,  over  the  objection  of  the  plain- 

Montana. —  Huntoon  v,  Lloyd,  8  tifif,  does  not  so  alter  the  case  as  to  en- 
Mont.  283.'  able  the  appellate  court  to  revise  its 

AVw  York, — In  re  Seebeck's  Estate  judgment  on  the  prior  appeal,  unless 

(Supreme  Ct.),   21   N.  Y.  Supp.  1123;  such  defendant  brings  new   elements 

Van  Slooten  V.  Wheeler  (Supreme  Ct.),  into  the   case.     Forgerson   v.   Smith, 

21  N.   Y.   Supp.   329;    In  re  Nelson's  104  Ind.  248. 

Will  (Supreme  Ct.).  21  N.  Y.  Supp.  Where  Appellee  Diifered.— A   ruling 

1123;  While  V.  Wood  (Supreme  Ct.),  against  the  appellant  in  a  prior  and 

21  N.  Y.  Supp.  1124;  Morss  v.  Burnes  different  case  involving  the  same  ques- 
(Supreme  Ct.),  23  N.  Y.  Supp.  1144;  tion  will  be  held  binding  in  a  subse- 
Corn  V.  Rosenthal  (C.  PI.),  22  N.  Y.  quent  appeal,  although  the  appell'ees 
Supp.  700;  Metcalf  v.  Del  Valle  (Su-  are  not  identical.  Callender  Insulat- 
preme  Ct.),  20  N.  Y.  Supp.  984;  Will-  ing,  etc.,  Co.  v.  Badger,  33  111.  App. 
iams  r.  Hays  (Supreme  Ct.),  20  N.  Y.  90;  Cohn  v.  Metropolitan  El.  R.  Co. 
Supp.  984;  Excelsior  Brick  Co.  v.  (Supreme  Ct.),  18  N.  Y.  Supp.  935; 
Haverstraw  (Supreme  Ct.),  21  N.  Y.  Cavanaugh  v.  New  York  El.  R.  Co. 
Supp.  99;  Cassagne  v,  Marvin  (Su-  (Supreme  Ct.).  16  N.  Y.  Supp.  947; 
preme  (^t.),  22  N.  Y.  Supp.  431.  Gasquet  v.  City  School  Directors  (La. 

North  Carolina. — Bradsherv.  Cheek,  1893),  12  So.  Rep.  506. 

112  N.  Car.  838.  1.  Alabama, — Maulden  v.  Armistead, 

South  Carolina, — Busby  v,  Mitchell,  30  Ala.  480;   Russell  v.  La   Roque,  13 

29  S.  Car.  447.  Ala.  151;   Huffman  v.  State,  30  Ala. 

Tennessee,  —  Battle     v.    Street,    85  532;     Price    v.    Price.    23    Ala.    609; 

Tenn.  282.  Thomason  v.  Dill,  34  Ala.  177;  Good- 

TVjcflj. —Petri  v.  Fond  du  Lac  Nat.  man  v.  Walker,  30  Ala.  482;    Bibb  v. 

Bank,  84  Tex.  212;  Willis  v.  Smith,  72  Bibb,  79  Ala.  439. 

Tex.  565.  Arkansas,  —  Rector    v,    Danley,    14 

Vermont. — Flint  v,  Johnson,  59  Vt.  Ark.    307;   Vogel    v.    Little    Rock,    55 

190.  Ark.  609;   Eureka   Springs  v,  Wood- 

Fi>f««iVi.— Campbell    v,    Campbell,  ruff,  55  Ark.  616. 

22  Gratt.  (Va.)  649;  Stuart  z/.  Preston,  California, — Klauber  v,  San  Diego 
«o  Va.  625;  Findley  v,  Trigg.  83  Va.  St.  Car  Co.,  98  Cal.  105;  Polack  v, 
539:  Frazier  v.  Frazier,  77  Va.  775.  McGralh,  38  Cal.  666;   Mulford  v,  Es- 

Wisconsin, — Walker    v,    Daly,    84  tudillo,  32  Cal.  131;   Argenti  v,  Saw- 

Wis.  322.  yer,  32  Cal.  414;   Yates  v.  Smith,  40 

United  ^/a/^j.— Washington  Bridge  Cal.  662;   Clary  v,  Hoagland,  5   Cal. 

Co.   V,  Stewart,  3   How.  (U.   S.)  413;  47^;    Gunter    v,   Laffan,    7    Cal.  592; 

Himcly  V.  Rose,  5  Cranch  (U.  S.)  314:  Whelan    v,    BrickeU  (Cal.,    1893),   33 

In  re  Royall,  125  U.  S.  696.  Pac.  Rep.  396;  Brusie  v.  Gates,  96  Cal. 

In  Stuart  v.  Preston,  80  Va.  626,  it  265;    Paulson  v,  Numan,  64  Cal.  290: 

was  said:  *'The  rule  is  founded  upon  Page  v.  Fowler,  37  Cal.  100;  Dewey  v. 

the  absolute  and  obvious  necessity  for  Gray,    2    Cal.    377;    Johnson    v,   San 

the    termination   of  controversies   as  Francisco  Sav.  Union,  75  Cal.  134. 

well  as  upon  the  finality  of   the  de-  Florida, — Doyle   v.    Wade,    23    Fla. 

cisions  of  the  appellate  court."  90:  Wilson  v,  Fridenberg,  21  Fla.  386. 

Cron-appeal.  —  Where  an  appellee  Illinois. — West  v.  Douglas,  145  111. 
fails  to  take  a  cross-appeal,  he  is  not  164;  Smyth  v.  Neff,  123  111.  3x0;  New- 
precluded,  on  appealing  from  an  ad-  berry  t/.  Blatchford.  106  111.  584:  Cham- 
verse  judgment  on  a  new  trial  ordered  paign  County  v.  Reed,  106  111.  389; 
on  reversal  of  the  first  judgment,  from  Loomis  v,  Cowen,  106  111.  660;  Tucker 
raising  the  question  which  he  might  v.  People,  122  111.  583;  Miller  v.  Pence, 
have  brought  up  on  the  prior  appeal  as  131  111.  122;   Hough  v,  Harvey,  84  111. 
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308;  Johnson  v.  Von  Kettler,84  111.  315; 
Ogle  V,  Turpin,  8  lU.  App.  453;  Keiser 
V.  Cox,  16  111.  App.  631;  Desplaines  v« 
Poyer,  22  111.  App.  574;  Gardiner  v. 
Bunn,  24  111.  App.  627:  Green  v,  Spring- 
field, 130  111.  575;  Flower  v.  Brumbach, 
30  111.  App.  294;  Allemania  F.  Ins.  Co. 
t'.  Peck,  33  111.  App.  548;  Semple  v. 
Anderson,  9  111.  546;  Kingsbury  v, 
Buckner,  70  111.  514;  Ogden  v.  Larra- 
bee,  70  111.  510;  Hollowbush  v,  Mc- 
Connel,  12  111.  203;  Chicago,  etc., 
R.  Co.  V.  People,  72  111.  82;  Cook  v, 
Norton,  61  111.  285;  Washburn,  etc., 
Mfg.  Co.  V.  Chicago  Galvanized  Wire 
Fence  Co.,  119  IlL  30;  Shimp  v.  Cedar 
Rapids  Ins.  Co.,  26  111.  App.  254; 
Henning  v.  Eldridge,  146  III.  305; 
Ward  V,  Johnson,  5  111.  App.  30;  Ag- 
new  V.  Brail,  25  111.  App.  190. 

Indiana. — Hobson  v.  Doe,  4  Blackf. 
(Ind.)  487;  Lillie  v.  Trentman,  130 
Ind.  17;  McCormick  Harvesting 
Mach.  Co.  V,  Gray,  114  Ind.  340; 
Pittsburgh,  etc.,  R.  Co..  v.  Hixon,  no. 
Ind.  225;  Forgerson  v.  Smith,  104  Ind. 
246;  Braden  v.  Graves,  85  Ind.  92; 
Hawley  v.  Smith,  45  Ind.  183;  Dodge 
V.  Gayiord,  53  Ind.  365;  Richmond  St. 
R.  Co.  V.  Reed,  83  Ind.  9;  McClaren 
V.  Indianapolis,  etc.,  R.  Co.,  83  Ind. 
324;  Bartholomew  County  v,  Jameson, 
86  Ind.  154;  Gerber  v,  Friday,  87  Ind. 
366;  Anderson  r.  Kramer,  93  Ind.  170; 
Jones  V.  Castor,  96  Ind.  307;  Johnson 
V.  Hosford,  no  Ind.  572;  Brown  v. 
Critchell(Ind.,  1886),  5  West  Rep.  815; 
Gilbert  v.  Bakes,  106  Ind.  558;  Mason 
V.  Burk,  120  Ind.  404;  Hibbits  v.  Jack, 
97  Ind.  510;  Davis  v.  Krug,  95  Ind.  i; 
Willson  V.  Binford,  8i  Ind.  588. 

loTva. — Star  Wagon  Co.  v.  Swezy, 
63  Iowa  520;  Heffner  v.  Brownell,  75 
Iowa  341;  Adams  v.  Burlington,  etc., 
R.  Co.,  55  Iowa  94;  Clay  Dist.  Tp. 
V.  Buchanan  Ind.  Dist.,  69  Iowa  88; 
Raridan  v.  Central  Iowa  R.  Co.,  69 
Iowa  529;  Drake  v,  Chicago,  etc.,  R. 
Co.,  70  Iowa  59;  Browne  v,  Bilsland, 
83  Iowa  162. 

Kansas,  —  Norton  v.  Huntoon,  43 
Kan.  275. 

Kentucky.  —  Moss  v.  Rowland,  3 
Bush  (Ky.)  505;  Pearl  v.  Pitman (Ky., 
1893),  22  S.  W.  Rep.  81;  Covington  v. 
Shinklc  (Ky.,  1892),  20  S.  W.  Rep. 
609. 

Louisiana. — Gasquet  v.  City  School 
Directors,  45  La.  Ann.  342;  Conery  v. 
New  Orleans  Water  Works  Co.,  42 
La.  Ann  441;  Lacroix  v,  Menard,  7 
Martin,  N.  S.  (La.)  345;  State  v.  Judge, 


12  Rob.  (La.)  320;  GUlaspie  v.  Scott, 
32  La.  AJon.  767;  Demarais  v.  Police 
Board,  42  La.  Ann.  799;  Dupre  v.  Po- 
lice Board,  42  La.  Ann.  801. 

Maryland, — Cumberland  Coal,  etc., 
Co.  V.  Sherman,  20  Md.  117;  Thomp- 
son V.  Albert,  15  Md.  268;  Frisby  v. 
Parkhurst,  29  Md.  58. 

Massachusetts.  —  Booth  v.  Com.,  7 
Met.  (Mass.)  286. 

Michigan. — Hickox  v.  Chicago,  etc., 
R.  Co.,  94  Mich.  237;  Motz  v,  Detroit, 
18  Mich.  522. 

Aiissouri. — Gwin  v,  Waggoner,  116 
Mo.  143;  Hinck  v.  Erskine,  50  Mo. 
116;  Chambers  v.  Smith,  30  Mo.  156; 
Hayden  v.  Grillo,  42  Mo.  App.  i;  Sie* 
venson  v.  Edwards,  98  Mo.  622; 
Murphy  v.  Murphy,  28  Mo.  App.  276; 
Thomas  v.  Hooker-Colville  Steam 
Pump  Co.,  28  Mo.  App.  563;  Bevis  v. 
Baltimore,  etc.,  R.  Co.,  30  Mo.  App. 
564;  Belch  V,  Miller,  37  Mo.  App.  628; 
Stump  V.  Hornback,  109  Mo.  277;  State 
V.  Givan,  75  Mo.  517;  Hombs  v.  Cor- 
bin,  34  Mo.  App.  393;  Metropolitan 
Bank  v.  Taylor,  62  Mo.  338;  Adair  v. 
Ownby,  75  Mo.  282;  Overrall  v.  EJlis, 
38  Mo.  208. 

Montana.  —  Palmer  v.  Murray,  8 
Mont.  175;  Davenport  v.  Kleijoschmidt, 
8  Mont.  467. 

Nebraska.  —  Meyer  v.  Shamp,  26 
Neb.  729:  Leighton  v.  Stuart,  19  Neb. 
546;  Marion  v.  State,  20  Neb.  247;  Lane 
V.  Starkey,  20  Neb.  586. 

New  yersey.  —  Ha.ggeTty  v.  Lee,  50 
N.  J.  Eq.  464;  Lehigh  Zinc,  etc.,  Co. 
V.  New  Jersey  Zinc,  etc.,  Co.  (N.  J., 
1893),  26  Atl.  Rep.  920. 

Ne7v  York.  — Strouse  v.  New  York , 
EL  R.  Co.  (Supreme  Ct.),  18  N.  Y. 
Supp.  938;  Roosevelt  Hospital  v.  New 
York  El.  R.  Co.  (Supreme  Ct.),  18  N. 
Y.  Supp.  940;  Jones  v.  New  York  EJ. 
R.  Co.,  18  N.  Y.  Supp.  952;  Hirsch- 
berger  v,.  Manhattaa  R.  Co.  (Super. 
Ct.),  i8  N..  Y.  Supp.  955;  Wilcox  v. 
Hawley,  31  N.  Y.  649;  Continental 
Nat.  Bank  v.  Koehler  (Supreme  Ct.), 
I  N.  Y.  Supp.  870;  Lacey  v.  Getman 
(Supreme  Ct.),  i  N.  Y.  Supp.  883; 
Oliwill  V.  Verdenhalven  (City  Ct.),  15 
N.  Y.  Supp.  94;  Hoosack  v.  Rogers, 
25  Wend.  (N.  Y.)3i3;  Crosby  v.  Del- 
aware»  etc..  Canal  Co.. (Supreme  Ct.), 
21  N.  Y.  Supp.  83;  Van  Slooteo  v. 
WKeeler  (Supreme  Ct.),  21  N.  Y. 
Supp.  329;  Arnaw,  v..  ChjarLes  (Su- 
preme Ct.),  21  N.  y.  Supp.  195;  Gcr-- 
man  v.  Oceanic  Steam  Nav.  Co. 
(Supreme  Ct.),  23  N.  Y.   Supp.  1145; 
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•atoeqvent  Oorroetloa. — ^An  appeal  frdtn  a  decision  brings  up  for 
review  the  decision  as  then  standing/  and  not  as  subsequently 
corrected  after  the  appeal  has  been  taken.* 

Subsequent  Order. — An  appeal  from  a  decision  does  not  bring  up 
orders  subsequent  to  the  decision  made  in  the  court  of  the  same 
cause,  from  which  a  distinct  appeal  is  not  taken.' 

d.  Appeal  from   Subsequent  Orders — ^in  otnerai.— So  an 

appeal  from  an  order  made  on  a  motion  in  a  cause  subsequent  to 
the  entry  of  final  judgment  or  decree,  brings  up  for  review  only 
the  propriety  of  the  order  and  not  of  the  original  decision."* 

Hew  Trial. — And  on  appeal  merely  from  an  order  denying  a  new 
trial,  error  apparent  on  the  face  of  the  judgment-roll  cannot  be 
reviewed.* 

1.  Cook  V.  McDonnell,  70  Wis.  329.     a  judgment  on  the  merits  does  not  im- 

2.  (!ook  V,  McDonnell,  70  V^Tis.  329.       ply  an  appeal  from  an  anterior  final 
Order.— -A   party  therefore  who  has    judgment  which  disposed  definitively 

appealed  from  an  order  has  a  right  to  of  questions  passed  on  by  the  subse- 

have  his  appeal   determined  without  quent  judgment  rendered.     New  Or- 

regard  to  any  subsequent  correction  of  leans  v.  Crescent  City  R.  Co.,  41  La. 

such   order.     Kelly  v,  Chicago,  etc.,  Ann.  907. 

R.  Co.,  70  Wis.  335.  Decree  Pro Confetso.— Where  onover- 

3.  Jenness  v.  Bowen,  77  Cal.  310;  ruling  a  demurrer  to  a  bill  in  equity 
St.  Paul  Second  Nat.  Bank  v.  Larson,  the  defendant  is  required  to  answer, 
80  Wis.  469;  Leary  v.  Leary,  68  Wis.  but  fails  to  do  so,  and  a  decree /r<>  rwi- 
668:  Latimer  ».  Morrain,  43  Wis.  107;  fesso  is  entered  for  the  complainant, 
Weisv.  Schorner,  53  Wis.  72;  Morris  V.  the  defendant  upon  the  appeal  can 
Niles,  67  Wis.  341;  St.  Paul  Second  bring  before  the  appellate  court  only 
Nat.  Bank  v,  Larson,  80  Wis.  473;  the  matter  in  the  record  which  trans- 
Jean  V.  Hennessey,  74  Iowa  348.  pired   anterior    to    the    default.      De 

Motion  for  Hew  TrlaL— Accordingly  Cottes  v.  Jeffers,  7  Fla.  284. 

a  motion  for  a  new  trial  made  at  the  Interlocntory  Order. — An  appeal  from 

term  subsequent  to  that  at  which  judg-  a  final  decree  only  does  not  bring  be- 

ment  was  rendered,  cannot  be  reviewed  fore  the  appellate  court  for  review  a 

on  appeal  from  the  judgment.     Leary  question  which  has  been  definitively 

V.  Leary,  68  Wis.  668.  adjudicated  and  disposed  of  by  an  in- 

Motion  to  Vaeate. — On  appeal  from  a  terlocutory  order  or  decree  previous 

judgment  an  order  denying  a  motion  to  to  such  final  decree.     Mapes  v.  Coffin, 

vacate  the  judgment    cannot   be   re-  5  Paige  (N.  Y.)  297. 

viewed.     Jenness  v,  Bowen,  77  Cal.  4.  Smith  v.  Brittenham,  88  111.  291; 

310.  Campbell  v,   Jacobson,  44   III.    App. 

Setting  Aside   Default.  —  An    appeal  238. 

from  an  order  setting  aside  a  default  So    an    appeal    from    an    order   on 

will  not  authorize  the  review  of  a  sub-  further  directions,  or  an  appeal  from 

sequent  order  allowing  defendant  to  an   order  simply  in  execution  of  the 

plead  instead  of  demur.     Jean  v.  Hen-  original  decree,  will  not  bring  up  the 

nessey,  74  Iowa  348.  original  decree  for  review.      Caldweli 

Order  to  Argne. — Thus  the  order  of  v.  Hodsden,  r  Lea  ^Tenn.)  45. 

an  inferior  appellate  court,  allowing  a  6.  In  r^  Westerfield's  Estate,  96  Cal. 

case  to  be  argued  there  on  appeal  not-  113;  Thompson  v.  Patterson,  54  Cal. 

withstanding  a  stipulation  by  appellant  543;  Mutton  v.  Reed,  25  Cal.  477. 

to  abide  by  the   decision  of  another  '*  It  is  only  upon  appeal  from  the 

case  affecting   the   appeal,  cannot  be  judgment  that  the  court  can  consider 

reviewed  on  an  appeal  from  the  judg-  errors  apparent  on  a  judgment-roll,  or 

ment.     The  order  should  be  appealed  review  the  verdict  or  decision  of  a  case 

from.     Tanziede  v.  Jumel,  138  N.  Y.  if  excepted  to  as  error  assigned  on  a 

43 T.  statement  on  appeal."     Thompson  v. 

Anterior  Jndgment. — An  appeal  from  Patterson,  54  Cal.  543. 
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JadgnMt-roU. — ^Where  a  naked  appeal  is  taken  from  the  judg- 
ment only,  without  a  bill  of  exceptions  or  its  substitute,  the  judg- 
ment-roll only  can  be  examined.* 

Order  ef  Sale. — Nor  is  the  correctness  of  a  decree  under  which  a 
sale  is  made  raised  by  an  appeal  from  an  order  of  sale  made  in 
pursuance  thereof.* 

Kotton  to  Qnaab  Xzeoatio&. — ^An  appeal  from  a  decision  on  a  motion 
to  quash  an  execution  does  not  bring  up  for  review  the  original 
judgment  upon  which  the  execution  has  been  issued.^     Nor  does 

murrer  from  the  files.  Jean  v,  Hen- 
neesy,  74  Iowa  349. 
,  Temporary  InjanoUon.— Nor  on  ap- 
peal from  an  order  granting  a  tem- 
porary injunction  will  the  court  decide 
on  the  question  of  title  of  property 
in  a  suit  properly  held  in  statu  quo 
thereby.  Huron  Waterworks  Co.  v. 
Huron  City  (S.  Dak..  1893).  55  N.  W. 
Rep.  759. 

Coiti. — So  the  errors  of  the  trial 
court  in  refusing  to  allow  a  party  costs 
cannot  be  reviewed  on  an  appeal  from 
an  order  denying  a  new  trial.  Steven- 
son V,  Smith,  28  Cal.  102. 

As  the  error  in  no  way  afifects  the 
finding,  and  it  was  ground  for  a  new 
trial.     Stevenson  v.  Smith,  28  Cal.  102. 

2.  Benson  v.  Yellott,  76  Md.  159; 
Vickers  v,  Tracey,  22  Md.  199;  Porter 
V,  Askew,  II  Gill  &  J.  (Md.)  346; 
Newbold  v.  Wilkens,  66  Md.  586. 

On  appeal  from  an  order  refusing 
to  vacate  a  sale  under  a  decree,  the 
merits  of  the  original  decree  cannot 
be  examined.  Mann  v.  Jennings,  25 
Fla.  732;  Stribbling  v.  Hart,  20  Fla. 
235;  Lenfesty  v,  Coe,  26  Fla.  49. 

Motion  to  Bet  Aside  Judgment. — So  an 
appeal  from  an  order  made  on  a  mo- 
tion to  set  aside  a  judgment  or  decree 
brings  up  for  review  only  the  propriety 
of  the  order,  and  not  of  the  original 
decision.  Radge  v.  Berner,  30  III. 
App.  182;  National  Ins.  Co.  v*  Cham- 
ber of  Commerce,  69  111.  22. 

Order  for  lodgment.— The  merits  of 
the  judgment  will  not  be  reviewed  un- 
less an  appeal  be  also  taken  from  the 
order  for  judgment.  Townsend  v. 
Dull  (Super.  Ct.),  21  N.  Y.  Supp.  1135. 

Prior  Judgment. — An  appeal  from  a 
judgment  rendered  on  the  merits  of  a 
claim  as  allowed  to  stand  in  court 
does  not  bring  up  for  review  a  pre- 
vious judgment  dismissing  other 
parts  of  the  demand.  New  Orleans 
V,  Crescent  City  R.  Co.,  41  La.  Ann. 

904., 
8.  State  V.  Blair,  29  W.  Va.  474. 


1.  Harper  v.  Minor,  27  Cal.  107; 
Sharp  V,  Daugney,  33  Cal.  505;  Bach- 
eider  V,  Baker,  79  Cal.  266;  Clark  v. 
Baker,  6  Mont.  153;  Kleinschmidt  r. 
Mc Andrews,  4  Mont.  8;  Sherman  v. 
Higgins,  7  Mont.  479;  Barber  v,  Bris- 
coe. 8  Mont.  214;  O'Donnell  z/.  Glenn, 
8  Mont.  248:  Grounds  v.  Ralph,  i  Ari- 
zona 228. 

Matters  which  are  not  brought  into 
the  record  by  a  bill  of  exceptions  or 
statement  on  appeal  cannot  therefore 
be  reviewed  on  such  appeal.  Sherman 
V.  Higgins,  7  Mont.  479;  Barber  v, 
Briscoe,  8  Mont.  214:  Kleinschmidt  v. 
Mc  Andrews,  4  Mont.  28;  Granite  Mt. 
Min.  Co.  V,  Weinstein,  7  Mont. 
440. 

Meehanifl's  lien. — ^So  on  appeal  from 
the  judgment-roll  alone,  in  a  case 
affecting  a  mechanic's  lien,  the  court 
will  decide  no  questions  affecting  the 
lien,  but  will  affirm  the  judgment. 
The  entire  case  must  be  brought  up. 
Link  V.  Bosse,  5  Wash.  491. 

Order  Denying  Hew  Trial. — An  appeal 
from  an  order  denying  a  new  trial  does 
not  bring  up  the  question  of  the  in- 
sufficiency of  the  findings  to  support 
the  judgment.  Kirman  v,  Hennewill, 
93  Cal.  526:  Brison  r.  Brison,  90  Cal. 
323;  In  re  Doyle's  Estate,  73  Cal.  564; 
Martin  v.  Matfield,  49  Cal.  45. 

So  an  appeal  from  an  order  refusing 
a  new  trial  upon  the  ground  that  the 
verdict  was  contrary  to  law  and  evi- 
dence, does  not  bring  up  for  the  review 
of  the  Supreme  Court  any  error  of  the 
judge  in  refusing  instructions  asked 
for.     Smith  v.  Welch,  10  Wis.  91. 

Order  Betting  Aside  Defitnlt. — Where 
the  order  appealed  from  was  one  set- 
ting aside  a  judgment  by  default — 
held^  that  the  appellate  court  could 
not  consider  a  complaint  made  by  ap- 
pellant that  appellee  was  permitted  to 
file  a  demurrer  to  the  petition  after  the 
judgment  had  been  set  aside  instead  of 
an  answer  as  the  code  requires.  His 
remedy  was  to  move  to  strike  the  de- 
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b.  Subsequent   Proceedings  in   the   Trial  Court.— It 

follows  that  where  a  cause  is  remanded  to  the  trial  court  for 
further  proceedings,  they  must  be  had  in  accordance  with  the 
opinion  or  the  direction  of  the  appellate  court,*  and  where  so 
taken  they  will  not  be  reviewed  on  appeal.*     A  second  appeal 


New  York. — Hannay  v,  Zerban,  i 
Misc.  Rep.  (N.  Y.  C.  PI.)  329;  Rose  v, 
Hawley  (Supreme  Ct.),  23  N.  Y.  Supp. 
373;  Crystal  v.  Troy,  etc.,  R.  Co.  (Su- 
preme Ct.),  23  N.  Y.  Supp.  1136;  Mil- 
bank  V.  Jones  (Super.  Ct.),  22  N.  Y. 
Supp.  525;  New  York  Nat.  Park  Bank 
v.  Haas  (Supreme  Ct.),  20  N.  Y.  Supp. 
767;  Oceanic  Steam  Nav.  Co.  v.  Com- 
pania  Transatlantica  Espanola  (Super. 
Ct.),  23  N.  Y.  Supp.  1163. 

South  Dakota.  —  Plymouth  County 
Bank  v.  Oilman  (S.  Dak.,  1892),  52  N. 
W.  Rep.  86g. 

Virginia. — Carter  v.  Hough,  89  Va. 

503- 

United  States. — Mlnsi  L.  Ins.  Co.  v. 
Pleasant  Tp..  53  Fed.  Rep.  214. 

Constrnction  of  Statates —Alabama. — 
The  code  provision  (Code  Alabama, 
1886,  §683)  which  requires  that  ''the 
Supreme  Court,  in  deciding  each  case 
where  there  is  a  conflict  between  its 
existing  opinion  and  any  former  rul- 
ing in  the  case,  must  be  governed  by 
what,  in  its  opinion  at  that  time,  is 
law,  without  any  regard  to  such  for- 
mer ruling  of  the  law  by  it,"  applies 
(nly  to  subsequent  appeals  in  the  same 
cause  bringing  up  the  same  question, 
and  has  no  application  where  a  final 
decree  on  appeal  has  been  affirmed, 
the  term  of  the  court  has  expired, 
and  more  than  one  year  has  elapsed 
from  the  rendition  of  such  decree  be- 
fore the  second  appeal  is  sued  out  by 
the  same  appellant  from  a  subsequent 
decree,  merely  adjusting  matters  of 
account  enabling  appellant  to  obtain 
his  rights  under  the  first  decree.  The 
court  will  not  revise  the  prior  de- 
cisions on  such  appeal.  Stoudenmire 
V.  DeBardelaben,  85  Aia.  85. 

Although  such  a  statute  applies  in 
terms  to  the  appellate  court  only,  yet 
if  the  trial  court  departs  from  the 
court's  prior  ruling  on  appeal  in  its 
further  proceeding's  iathe  same  cause 
after  its  remand,  the  appellate  court 
will  not  review  its  decisions  if  deemed 
correct.  Moulton  v.  Reid,  54  Ala.  320. 

1.  State  V.  Newkirk,  49  Mo.  472; 
Hayden  v.  Grillo,  42  Mo.  App.  3; 
Chuteau  v,  Allen,    70  Mo.  290;    Dil- 


worth  V.  Curts,  139  111.  508;  Ogden  v, 
Larrabee,  70  111.  513;  Smyth  v.  Neff, 
123  III.  315;  Davidson  v.  Dallas,  15 
Cal.  75;  Robertson  v,  Coates,  i  Tex. 
Civ.  App.  672. 

An  opinion  of  an  appellate  court  re- 
manding a  cause  is  in  efifect  a  man- 
date to  the  court  below  to  follow  the 
direction  of  the  opinion  on  the  new 
trial.     Davidson  v.  Dallas,  15  Cal.  75. 

Ezoeption. — "It  may  be  true  that 
appellate  tribunals  may  sometimes 
render  decisions  so  obviously  wrong  as 
that  other  courts,  of  lower  rank,  will 
be  justified  in  disregarding  them  upon 
other  trials  of  the  same  cases.  Such 
cases,  however,  are  exceptional  and 
of  rare  occurrence.'*  Robertson  v. 
Coates,  I  Tex.  Civ.  App.  672. 

2.  Teichman  Commission  Co.  v. 
American  Bank,  35  Mo.  App.  472:  Lane 
V.  Chicago,  etc.,  R.  Co.,  35  Mo.  App. 
567;  Stump  V.  Hornback,  109  Mo.  272; 
Redpath  v.  Lawrence,  48  Mo.  App. 
427:  Rimel  v.  Hays,  32  Mo.  App.  177; 
Conery  v.  New  Orleans  Water  Works 
Co.,  42  La.  Ann.  441;  Paland  v.  Chi- 
cago, etc..  R.  Co.,  44  La.  Ann.  1003; 
Aspen  Min.^etc,  Co.  v.  Billings,  150 
U.  S.  31;  Stewart  v.  Salamon,  97  U.  S. 
361:  Humphrey  v.  Baker,  103  U.  S. 
736;  Texas,  etc.,  R.  Co.  v.  Anderson, 
149  U.  S.  237;  Venard  v.  Green,  4 
Utah  458. 

Qaettion  on  Second  Appeal.— The  only 
question  on  appeal  is  whether  the 
trial  court  has  conformed  its  further 
proceedings  to  the  directions  of  the 
appellate  court  remanding  the  cause. 
Stump  V.  Hornback,  109  Mo.  272; 
Reese  v.  Smyth,  95  N.  Y.  645;  Mad- 
dock  V.  Van  Kleeck,  49  N.  Y.  Super. 
Ct.  496;  Lyons  v.  Chamberlin,  25  Hun 
(N.  Y.)  49;  Piper  v.  Van  Buren,  27 
Hun  (N.  Y.)  384;  Patterson  v.  Mc- 
Cunn,  38  Hun  (N.  Y.)53i;  Mapes  v. 
Coffin,  5  Paige  (N.  Y.)  297;  Sands  v, 
Codwise,  4  Johns.  (N.  Y.)  536. 

So  where  a  case  is  retried  in  accord- 
ance with  the  opinions  remanding  it, 
the  action  of  the  trial  court  in  con- 
forming the  trial  to  the  directions  of 
the  appellate  court  cannot  be  reviewed. 
Teichman  Commission  Co.  v.  Amer* 
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brings  before  the  appellate  court  only  the  proceedings  subse- 
quent to  the  issuance  of  the  mandate.* 

c.  Error  in  Prior  Decision— in  oeneraL — A&  the  appellate 

court  has  no  jurisdiction  to  review  its  prior  decision,  manifest  er- 
rors therein  do  not  warrant  a  re-examination.^  The  law  as  de- 
clared on  the  first  appeal  is  the  controlling  principle  of  the  case 
on  the  second  appeal,  although  in  the  interim  it  has  been  over- 
ruled as  erroneous  in  another  cause.' 

KatnM  of  Forum. — The  rule  applies  with  equal  validity  to  final  de- 
cisions at  law  or  in  equity,*  and  to  affirmations  by  a  divided 
court.*  A  change  in  the  membership  of  the  court  is  no  ground 
for  a  re-examination  of  its  prior  opinion.® 

Extent  of  the  Principle. — The  rule  obtains  only  where  the  record 
presents  the  same  matters  of  fact  or  law  upon  which  the  prior 
decision  was  based,''  Where  a  differenc  state  of  facts  is  presented 
the  law  applicable  to  them  will  be  reviewed,®  and  the  court  may 

ican  Bank,  35  Mo.  App.  472;  Lane  v,  where  a  party  perfects  an  appeal^  in 

Chicago,  etc.,   R.    Co.,  35  Mo.  App.  conformity  to  the  judicial  construction 

567.  of  a  statute  as  laid  down  by  the  Su- 

So   where   the   action   of    the   trial  preme  Court,  a  ruling  denying  a  motion 

court  in  excluding  evidence  on  a  new  to  strike  the  cause  from  the  docket  is 

trial  is  in  conformity  with  the  opinion  the  law  of  the  case,  and  will  require 

of  the  appellate  court  on  a  former  ap-  the  denial  of  a  subsequent  motion  to 

peal  of  the  same  cause,  the  questions  dismiss  on  the   same   ground,  based 

will   not   be   reviewed.       Redpath    v.  upon  a    later    decision    judging-    the 

Lawrence,  48  Mo.  App.  427.  prior  decision  erroneous. 

1.  Ogle  z/.  Turpin,  8  III.  App.  455;  Determination  of  Distinct  OtronndB.— 
Kingsbury  v,  Buckner,  70  111.  514;  An  opinion  of  the  appellate  court  de- 
Sizer  v.  Many,  16  How.  (U.  S.)  98;  termining  the  case  upon  two  distinct 
Browder  v.  McArthur,  7  Wheat.  (U.  and  sufficient  grounds  is  to  be  treated, 
S.)  58;  The  Santa  Maria,  10  Wheat.  (U.  when  cited  by  authority  or  decisions, 
S.)  442;  Sibbald  r.  U.  S.,  12  Pet.  (U.  upon  both  grounds,  not  as  dictum  on 
S.)  492;  Fortenberry  V.  Fraiier,  5  Ark.  either.  Corn  v.  Rosenthal,  3  Misc. 
200.  See  Proceedings  Subsequent  to  Rep.  (N.  Y.  C.  PI.)  72;  Hannay  v. 
Judgment^  infra,  Zerban,  I  Misc.   Rep.  (N.   Y.   C.    PI.) 

2.  Chicago,  etc.,  R.  Co.  w.  Hoyt,  44  330;  Bates  v,  Taylor,  87  Tenn.  319. 
111.  App.    54;    Hawley    v.   Smith,   45  4    Sibbald  v,  U.  S.,  12  Pet.  (U.S.) 
Ind.  183.  492- 

3.  Phenix  Ins.  Co.  v.  Pickel,  3  Ind.  The  fact  that  the  second  appeal  is 
App.  332;  Caldwell  ».  White,  77  Mo.  from  a  proceeding  in  equity,  while  the 
472.  first  appellate  decision  was  rendered 

Xisaonrl  —  In  Missouri,  under  Ses-  in  a  case  at  law,  does  not  affect  the 

sions    Acts   of    1883,    §    6,   declaring  rule.     Portland  Trust  Co.  v.  Coulter, 

that  •*  the  last  previous  rulings  of  the  23  Oregon  131. 

Supreme    Court  on  any   question  of  5.  Washington  Bridge  Co.  v.  Stew- 
law   or  equity  shall   in   all   cases  he  art,  3  How.  (U.  S.)  413. 
controlling  authority  in  said  courts  of  6.  Ten   Eyck  v,  Whitbeck,  69  Hun 
appeal,"    the    courts    of    appeal    are  (N.  Y.)450. 

bound  to  follow  the  last  decision  of  the  7.   Dodge   v,  Gaylord,  53  Ind.  365: 

Supreme  Court  on  the  same  points,  al-  Frazier  v,  Frazier,  77  Va.  783. 

though  it  differs  from  the  ruling  of  the  8.  Dodge  v,  Gaylord,  53  Ind.  365; 

Court  of  Appeals  on  a  prior  appeal  in  Pressley  v.   Lamb,  105  Ind.    171;   £1- 

the  same  case,  and  was  rendered  in  an  stoaz'.  Kennlcott,  52  111.  272;  Lane  v. 

entirely  different  cause.  Starkey,  20  Neb.  586;    Bloomfield   v, 

Motion  to  Strike. — So  in  Walker  v.  Buchanan,  14  Oregon  181;  Frazier  v. 

Heller,  104  Ind.  327,  it  was  held  that  Frazier,  77  Va,  783;  Plymouth  County 
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examine  the  prior  record  on  appeal  to  determine  whether  the 
case  presented  is  identical.^ 

impUad  AcUndieatioB. — The  principle  of  res  adjudicata  on  a  second 
appeal  of  the  same  cause  applies  to  all  questions  which  might 
have  been  decided  as  materially  involved  in  the  cause,  whether 
actually  decided  or  not.* 

Who  ii  Bound. — It  is  binding  on  parties  to  the  cause  and  those 
in  privity  with  them.'  The  introduction  of  a  new  party  de- 
fendant on  retrial  of  the  cause  does  not  change  the  validity  or 
extent  of  the  rule.* 

V,  Gilman  (S.  Dak.,  1892),  52  N.  W.  having  set  aside  his  findings  on  con- 
Rep.  869;  McKinley  v,  Tuttle,  42  Cal.  dieting  evidence,  leaves  no  determina- 
571.  tion  of  the  facts  standing  from  which 

In  Klaubert^.  San  Die^^o,  etc.,  Co.,  98  it  can  be  said  that  the  facts  found  on 

Cal.  105,  it  was  said  :  "As  this  rule  is,  the  first  and  second  trials  are  identical, 

however,  applicable  only  to   matters  Mahan  v.  Wood,  79  Cal.  258. 

which  have  been  determined  by  the  1.  Plymouth  County  v,  Gilman  (S. 

court,  it  is  only  when  the  same  mat-  Dak.,  1892),  52  N.  W.  Rep.  869. 

ters  that  were  determined  on  the  first  2.  California. — Brown  v,  Plummer^ 

appeal   are   brought   before    it  on  a  70  Cal.  337. 

second  appeal  that  the  rule  can  be  in-  Georgia, — McWilliams  v,   Walthall, 

voked;  and,  being  a  rule  which  tends  77  Ga.  7. 

to  prevent  a  judicial  consideration  of  Illinois, — Henning  v,  Eldridge,  146 

the  case,  it  is  not  to  be  extended  be-  111.   305;  Wabash,  etc.,  R.  Co.  v,  Pe- 

yond  the  exigencies  which  demand  its  terson.  115  111.  597;  Wadhams  v.  Gay, 

application."  83    111.    250;    Hough    v,    Harvey,    84 

Kew  Evidenoe    on    Kow    Trial.  — So  111.    308;    Taylor    v,   Frew,   113    111. 

where  a  new  trial  is  had  in  accordance  358;  Mix  v.  People,  122  111.  641;  Smith 

with  a  decision  on  a  prior  appeal,  and  v,  Neflf,  123  111.  310;  Miller  v.  Pence, 

new  evidence  is  introduced  and  a  new  131  111.  122;  Galena,  etc.,  R.  Co.    t/. 

state  of  facts  established,  the  rulings  Ennor,  116  111.  55;  Rogers  v,  Higgins, 

on  the  former  appeal  are  no  longer  ab-  57   111.  244;   Kelly  v,    Donlin,   70  111. 

solutely  controlling.     Dodge  v.  Gay-  378;  Briscoe  v.  Lloyd,  64  111.  33;  Hicks 

lord,  53  Ind.  365.  v,  Chapin,  67  111.   375;  Kingsbury  v. 

In  Burton  v.   Perry,  146  111.  71,  it  Buckner,  70  111.  514. 

was  said:  "When  the  opinion  of  this  Indiana, — McKinney  v.   State,    117 

court  directs  the  decree  of  the  Circuit  Ind.  26. 

Court  to  be  reversed  and  the  cause  to  Iowa. — Windsor  v,  Cobb,   74  Iowa 

be  remanded  without  directions,  what  709:  Heffner  v,  Brownell,  75  Iowa  341. 

is  said  in  such  opinion  in  regard  to  Missouri. — Keith  v.   Keith,  97  Mo. 

the  weight  of  evidence  must  be  under-  223. 

stood  as  applying  only  to  the  facts  dis-  Montana,  —  Davenport     v,     Klein- 
closed  in  the  record  then  under  con-  schmidt,  8  Mont.  467. 
sideration;  and   only  the  legal   prin-  Nebraska. — Meyers    v,    Shomp,    26 
ciples  therein  announced  are  binding  Neb.   729;    Chicago,   etc.,   R.    Co.    v. 
upon  the  inferior  court."  Hull,  24  Neb.  740. 

Appeal  f^om  Order  Granting  SeoondKew  North  Carolina, — State  v.  Speaks,  95 

Trial. — Where,  after  a  first  appeal,  a  N.  Car.  689. 

new  trial  is  ordered  and  held,  and  at  Oregon, — Thompson  v.    Hawley.   16 

its    conclusion    the   trial    judge    sets  Oregon  251;  Applegate  v,  Dowell,  17 

aside  his  findings  of  fact  and  orders  a  Oregon  299. 

third  trial,  the  appellate  court  cannot  Virginia, — Findley  v,  Trigg,  83  Va. 

on  appeal  from  the  order  hold  its  de-  539;     Alexandria    Sav.    Inst.    v.    Mc- 

cision  on  the  first  appeal  binding,  re-  Veigh,  84  Va.  41;   Stuart  v.  Heiskeli* 

verse  the  order,  and  affirm  the  second  86  Va.  191. 

judgment,  although  the  facts  brought  8.  Forgerson  v.  Smith,  104  Ind.  246. 

out  on  the  second  trial  were  the  same  4.  Forgerson    v.    Smith,    104     Ind. 

as  on  the   first,   as  the   trial  judge,  246. 
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VaaoooMary  tlaaotions. — The  principle  is  sharply  limited  to  decisions 
on  a  prior  appeal  on  points  necessary  to  a  determination  of  the 
cause.*  On  matters  not  essential,  or  questions  incidental  or  not 
considered,  the  court  is  not  conclusively  bound  on  the  second  ap- 
peal.* But  the  reversal  of  a  judgment  on  questions  not  final  to 
the  ultimate  rights  of  the  parties  does  not  enable  the  appellant  to 
raise  again  on  the  second  appeal  the  questions  decided  adversely 
to  him  on  the  prior  appeal  ' 

Ezoeptioni  to  the  General  Bole. — In  Missouri  and  Texas  appellate 
courts  are  held  competent  to  review  and  reverse  their  prior 
decisions  in  the  same  cause  on  a  second  appeal,  where  no  injus- 
tice or  hardship  results  therefrom.* 

d.  Interlocutory  Appeals. — The  principle  applies  to  inter- 
locutory appeals.*  The  appellate  decision  thereon  is  binding  on 
appeal  from  the  final  judgment  in  the  same  cause.® 

6.  Stare  Decisis. — A  court  of  last  resort  will,  as  a  general  rule, 
follow  the  rulings  which  it  has  laid  down  in  prior  and  different 
cases  involving  the  same  questions.''     But  it  is  not  conclusively 

1.  Findlay    v.   Trigg,   83    Va.    539;  6.  Grommes    v,    Thcime,    13    Lea 

Dil worth  v.  Curtis,  139  111.  508.  (Tenn.)  320. 

Obiter  Diota. — Opinions  on  matters  6.  Grommes    v.     Jheime,    13    Lea 

beyond  the  scope  of  the  case  or  not  (Tenn.)   320;   Jameson   v,    McCoy,    5 

necessary   to   the    determination    are  Heisk.  (Tenn.)  108;  Murdock  v,   Gas- 

obiUr  dicta^  and  have  no  weight  beyond  kill,  8  Baxt.  (Tenn.)  22. 

mere  indications  of  the  law  in  the  de-  On  Demnrrer. — So  the  adjudication  of 

cision  of  subsequent  cases.     Barney  the  court  on  appeal  from  a  demurrer  is 

zf.  Winona,  etc.,  R.  Co.,  117  U.  S.  228.  controlling  as  to  all  questions  embraced 

8.  Barney  v,  Winona,  etc.,  R.  Co.,  therein,  on  appeal  from  the  final  de- 
ny U.  S.  228;  Forgerson  v.  Smith,  104  cision  of  the  cause.  Grommes  v, 
Ind.  246.  Theime,  13  Lea  (Tenn.)  320;  Murdock 

8.  Although  the  first  judgment  was  v,  Gaskill,  8  Baxt.  (Tenn.)  22. 

reversed     in     his    favor.     Adams    Vn  7.  Ellison  v,  Georgia  R.  Co.,  87  Ga. 

Fisher,  75  Tex.  657.  691 ;  Phelan  v,  San  Francisco,  20  Cal. 

4.  Gwin  V.  Waggoner,  116  Mo.   143;  39;  Kahn  v,  San  Francisco  (Cal.,  1890), 

Bell  V.  Hannibal,  etc.,  R.  Co.,  72  Mo.  25  Pac.    Rep.   403;   Chicago,  etc.,  R. 

50,  86  Mo.  599;  Eans  v.  Bans,  79  Mo.  Co.  v,  Stites,  26  111.   App.  430;   Sher- 

53;  Wernse  v.  McPike,  76  Mo.  249,  86  man  Center  Town  Co.  v,   Fletcher,  46 

Mo.     565,    100    Mo.    476;     Boone    v,  Kan.  524;  McMahon  v,  McMahon,  100 

Shackleford,   66  Mo.   497;    Chambers  Mo.  97;  Grommes  v.  Theime,   13  Lea 

V.  Smith,  30    Mo.    156;    Hamilton   v,  (Tenn.)  320;  Dupre  v.  Board,  42  La. 

Marks,  63  Mo.  167;  Bomar  v,  Parker,  Ann.  8ot;    McCormick  v,  Bauer,  122 

68  Tex.  435;  State  v,  Wiggall,  2  Tex.  111.  579;  Butler  v.  Eaton,  141  U.  S.  240; 

Law  Rev.  138;  Burns  v.  Ledbetter,  56  Schultz  v.  Brown,  47  Minn.  255;   Sti- 

Tex.  282;   Frankland  z/.  Cassaday,  62  vers  ?/.  Carmichael,  83  Iowa  759;  Ayres 

Tex.  418.  V,   Kalstrom   (Iowa,   1891),   50  N.  W. 

In  Chambers  'v.  Smith,  30  Mo.   156,  Rep.  550;  Cavanagh  v.  New  York  El.  R. 

it  was  said  by  Nopton,  J.,  in  declining  Co.  (Supreme  Ct.),  16  N.  Y.  Supp.  947. 

to  review  the  judgment:  "  To  review  Cases  EssentiaUy  Alike. — So  where  a 

the  former  adjudication,  in  accordance  case  in  all  its  essential  features  resem- 

with  which  the  parties  plaintiff    had  bles   another    already  considered   on 

necessarily  to  conform  their    action,  appeal,  the  principles  laid  down  in  the 

might  now  be  attended  with  a  loss  of  prior  case  on  appeal  will  control  the 

their  right  of  action  by  reason  of  the  decision   of    the    subsequent   appeal, 

lapse  of  time — a  result  which  would  be  State  v.  Smith  (Oregon,  1890),  25  Pac. 

occasioned  altogether  by  the  action  of  Rep.  3S9;  Fisher  z/.  San  Diego  Police 

this  court."  Court,  86  Cal.  158. 
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bound  to  do  so,*  and  may  modify  or  entirely  overrule  its  previous 
declarations  of  law  as  it  may  deem  proper.*  See  Am.  &  Eng. 
Ency.  Law,  tit.  Stare  Decisis. 

7.  On  Motion  for  Eehearing — a,  IN  General. — A  rehearing  of 
an  appeal  is  a  review  upon  reargument  by  an  appellate  court  of  its 
own  decision  for  the  purpose  of  correcting  some  error  therein.' 

b.  How  AND  BY  Whom  Made — How  Kade. — Application  for  a 
rehearing  must  be  made  upon  a  written  petition  or  motion,*  and 
notice  of  the  application  must  be  given  to  the  adverse  party-* 

By  Whom. — The  application  can  be  made  only  by  one  who  was  a 
party  to  the  appellate  proceeding.* 

c.  Requisites  of  Petition. — The  petition  for  rehearing  is  a 

1.  Kearney  v.  Metropolitan  El.   R.  consideration   of    the    cause,  without 

Co.,  129  N.  Y.  76.  necessarily   implying  that    the  court 

Mere  BemarkB. — So  the  rule  does  not  has    fallen    into    error.      Morrow   r. 

obtain  where  the  remarks  of  the  court  *  Weed,  4  Iowa  123. 

are  mere  expressions  of  opinion  on  Only  Mode  of  Review. — A  motion  to 

matters  not  necessary  to  the  decision,  reargue  is  in  general  the  only  mode 

Clark  t'.  Hershey.  52  Ark.  473;  Barney  by  which   a  decision  of  an  appellate 

V,  Winona,  etc.,  R.  Co.,  117  U.  S.  22S;  court  can  be  reviewed  by  it.     Belles 

nor  are  such  remarks  conclusive  on  v.  Duff,  56  Barb.  (N.  Y.)  567. 

the  trial  court  on  a  new  trial.  Clark  v,  4.  Fertich  v,  Michener  (Ind.,  1887), 

Hershey,  52  Ark.  473.  14  N.  E.  Rep.  68;  Willson  v.  Broder, 

3.  State  V.  Pugh  (Ohio,  1885),  I  West.  24  Cal.  190. 

Rep.  40;  Blimlinez/.  Cohen,  8  M'd.  147;  6.  Adams  v.  Sharon,  89  Tenn.  335. 

Kilbourn  v,  Thompson,  103  U.  S.  168;  6.  Parker  v.  State,  133  Ind.  178. 

Callender   v.   Keystone   Mut.  L.  Ins.  In  accordance  with  the  general  rule 

Co.,  23  Pa.  St.  474;  Thaw  v,  Ritchie,  4  that  none  but  a  party  can  allege  errors 

D.  C.   347;    Legal  Tender  Cases,    12  in  the  proceedings,  see  /'flr/iVj  <?»  ^^ 

Wall.  (U.  S.)  457.  peal,  supra, 

•*  When  Chancellor  Kent  wrote  fifty  A  rehearing  will  not  generally  be 

years  ago  he  reckoned  more  than  a  granted  on  the  application  of  a  party 

thousand  cases  as  overruled  or  doubt-  who  failed  to  make  an  argument  when 

ed.  •  The  fourth  edition  of  Greenleaf's  the  case  was  submitted,  Wachendorf 

•  Overruled   Cases  *   claimed   to  have  v.  Lancaster,  61  Iowa  509;  a  case  in 

added   fifteen   hundred   cases   to   the  which   the  court,    while    refusing   to 

great   number  contained   in  the  first  sanction  such  a  practice,  granted  the 

publication  of  the  work,  and  the  in-  rehearing  of  its  own  motion  because 

crease   has  been  manifold  since  that  convinced  of  its  error, 

time."    Thaw  v,  Ritchie,  4  D.  C.  347.  Suit  on  Relation. — Where  a  suit  is 

8.  San  Prancisco  v.  Pacific  Bank,  89  brought  on  the  relation  of  the  state 
Cal.  23;  Weathersbee  v.  Farrar,  98  N.  by  a  private  individual,  to  test  the  con- 
Car.  255.  stitutionality  of  a  law  affecting  mem- 

**  Petitions   for  rehearing  are   per-  bership  in  the  legislature,  the  appear- 

mitted  by  the  rules  of  the  court  for  ance   of  the  attorney-general   in   the 

the   purpose   of  correcting  any  error  appellate  court  to  present  the  inter- 

which  the  court  may  have  made  in  the  ests  of  the  state  by  leave  of  court  does 

opinion,  or  of  enabling  counsel  to  di-  not  make  him  or  the  state  a  party,  and 

rect  the  attention  of  the  court  to  mat-  he  cannot  therefore  petition  for  a  re- 

ters  presented  at  the  argument  which  hearing.      Parker  v.   State,    133  Ind. 

may  have  been  overlooked  in  the  de-  178. 

cision."  San  Francisco  v.  Pacific  Loiiifiana. — Under  the  Code  of  Lou- 
Bank,  89  Cal.  23.  isiana  an  appellee  cannot  make  appli- 

Under  Modern  Praetiee. — Under  mod-  cation   for  a   rehearing  of  the  cause 

ern  practice  granting  a  hearing  does  against  his  co-appellees  as  to  whom  he 

not  import  a  reversal  of  the  opinion  of  failed  to  occupy  the  position  of  appel- 

the  court,  as  under  common-law  prac-  lant  on  the  trial.     Jamison  v,  Barelli, 

tice,  but  merely  a  reargument  and  re-  20  La.  Ann.  452. 
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pleading.*  It  should  set  forth  concisely  and  simply  the  grounds 
for  the  application,*  as  the  motion  cannot  be  orally  argued.'  It 
is  improper  to  embody  rn  the  petition  a  written  argument  or  a 
citation  of  authorities  in  support  thereof,  unless  the  rules  of  court 
so  provide.* 

A  general  allegation  in  the  petition  that  the  decision  is  errone- 
ous is  not  sufficient.*  The  specific  errors  complained  of  must  be 
pohited  out  therein,*  and  the  petition  and  the  accompanying 
papers  must  be  sufficient  to  enable  the  court  to  decide  whether 
its  decision  is  erroneous,  without  reference  to  the  original  record 
on  appeal.'' 

d.  When  the  Application  must  be  Made— in  General. — The 

petition  or  motion  will  not  be  considered  unless  filed  within  the 
time  required  by  statute  or  rules  of  court.®     As  an   appellate 

1.  Florida  First  Nat.  Bank  v.  Ash-  justices.  /»  r^Jessup's  Estate,  8i  Cal. 
mead,  23  Fla.  391.  459;   Bull  v.   Coe,  77  Cal.  63;  Lux  v, 

2.  Florida  First  Nat.  Bank  v.  Ash-     Haggin,  69  Cal.  255. 

mead,  23  Fla.  391;  Jones  v.  Fox,  23  Fla.  fi.  Western  Union  Tel.  Co.  v.  Ham- 

462.  ikon,  50  Ind.  181;  Anderson  v,  Conti- 

8.  As  this  would  be  in  effect  to  re-  nental  Ins.  Co.,  106  N.  Y.  661. 
view  the  entire  case  upon  consideration  6.  Western  Union  Tel.  Co.  v,  Ham- 
of  the  motion.     Thompson  v.  Huron  ilton,  50  Ind.   181;  Goodwin  v.  Good- 
Lumber  Co.,  4  Wash.  600;  Florida  First  win,  48  Ind.  584;  Fertich  v.  Michener, 
Nat.  Bank  v,  Ashmead,  23  Fla.  391.  (Ind.,  1887),  14  N.  E.  Rep.  68. 

4.  Florida  First  Nat.  Bank  v.  Ash-  7.  Anderson  z/.  Continental  Ins.  Co., 

mead,    23   Fla.  391,   where  the  court  106  N.  Y.  661;  Western  Union  Tel.  Co. 

said:  '*  Such  alleged  omission  or  cause  v.  Hamilton,  50  Ind.  181. 

should  be  simply  stated  in  order  that  Imilffleient     Petition. — A     petition 

the  court  may  consider  it  (without  ar-  stating  that  "your  petitioner  respect- 

gttment),  and  determine  whether  it  is  fully  asks  a  rehearing  of  said  above 

a  point  which  has  failed   to   receive  entitled  cause,  for  the  reason  that  said 

proper  deliberation,  and  suggest  any  opinion  is,  as  your  petitioner  believes, 

error  of  judgment  and  the  propriety  founded  on  erroneous  conclusions  of 

of  a  rehearing."  law" — keldy    to    present    no    ground. 

^Jongtmotion  of  Ral«  of  Court. — A  rule  Western  Union  Tel.  Co.  v.  Hamilton, 

of  court  requi'ring  the  applicant  to  file  50  Ind.  181. 

a  printed  statement  of  points  and  au-  8.  Gough  v.  Root,  73  Wis.  37;  Fair- 
thorities  with  his  petition  for  rehear-  bank  v,  Lorig,  4  Ind.  App.  451;  Hunt- 
ing, is  complied  with  by  a  reference  in  ington  County  v.  Brown,  14  Ind.  191; 
the  petition  to  the  points  and  authori-  Hutts  v.  Bowers,  77  Ind.  211;  Arm- 
ties  cited  in  the  petitioner's  original  strong  v.  Harshman,  93  Ind.  216;  Ad- 
brief  on  file  in  the  case.  Breaux  v.  ams  v,  Sharon,  89  Tenn.  335;  Strick- 
Negrotto,  43  La.  Ann.  426.  land  v.  Draughan,  91  N.  Car.  103. 

IndorMmont  by  Judge. — In  some  ap-  Bule  of  Court. — Where  the  rules  of 
peltate  courts  the  practice  obtains  of  court  regulating  the  time  for  filing  a 
requiring  the  application  for  rehear-  petition  are  made  under  authority  of 
ing  to  be  indorsed  by  one  of  the  judges  a  statute,  they  are  to  be  construed  as 
of  the  court.  See  Herndon  v.  Imperial  statutory  provisions  and  cannot  be  re- 
Fa  Ins.  Co.,  Ill  N.  Car.  390,  where  laxed.  "  We  could  conceive  of  no  case 
such  practice  is  justified  as  a  proper  in  which  the  time  for  filing  a  petition 
restriction  on  the  hearing  of  causes.  could  be  enlarged  or  the  failure  to  file 

Boqvliltoi  Of   Order — California. — An  excused."     Hanson  v,  McCue,  43  Cal. 

order  for  rehearing  entered   on   the  178. 

minutes  of  the  court,  in  accordance  Waiver. — The  rules  adopted  by  the 

with   the    directions,  is    suflScient    in  court  with  reference   to  a  rehearing 

California.     The   order  need    not   be  cannot  be  waived  by  consent  of  court. 

made  in  writing  and  signed  by  five  Bernhard  v.  Brown,  31  111.  App.  385. 
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-court  loses  jurisdiction  over  its  decisions  at  the  expiration  of  the 
term  at  which  they  are  rendered,*  a  motion  for  rehearing  cannot 
be  made  thereafter  unless  by  express  provision  of  law.* 

After  Semittitnr. — Nor  has  the  appellate  court  power  to  entertain 
the  motion  after  a  remittitur  has  been  sent  down  and  filed  in 
the  court  below.* 

Aftor  Appeal  Taken. — An  application  for  a  rehearing  by  an  inferior 
appellate  court  cannot  be  granted  after  an  appeal  has  been  taken 
to  a  higher  court.* 

e.  Grounds  of  the  Motion — in  General. — A  motion  for  re- 
argument  or  rehearing  will  not  be  granted  unless  it  is  based  on 
papers  showing  clearly  that  some  question  decisive  of  the  case 
has  been  overlooked  by  the  court,  or  that  the  decision  is  in  con- 
In  OhanoeryPraetioe. — Under  English  U.  S.  390;  Brooks  v.  Burlington,  etc., 
chancery  practice  the  appellate  court  R.  Co.,  102  U.  S.  107;  Public  Schools 
has  power  to  grant  a  rehearing  at  any  v.  Walker,  9  Wall.  (U.  S.)  603:  Hudson 
time  before  the  decree  and  proceed-  v.  Guestier,  7  Cranch  (U.  S.)  i;  Brown 
ings  are  enrolled.  Brumagim  v.  Chew,  v.  Aspden,  14  How.  (U.  S.)  25;  U.  S.  v. 
19  N.  J.  Eq.  338.  Knight,  I  Black  (U.  S.)  488;  Wright 

Time  to  Appeal. — An  application  for  v.  Sherman,  (S.  Dak.,  1892),  53  N.  W. 
j-ehearing  does   not  extend   the   time     Rep.  425. 

within  which  to  take  an  appeal.  After  Judgment. — The  motion  may 
Oberne  v,  Bunn,  39  111.  App.  122.  be  made  after  judgment  has  been  ren- 

Time  of  Order. — Where  an  order  for  dered  if  before  the  expiration  of  the 
:rehearing  must  by  the  constitution  be  term.  Brown  v.  Aspden,  14  How. 
made  within  a  defined  time,  the  court    (U.  S.)  25. 

cannot  make  the  order  after  its  expira-  8.  Grogan  v.  Ruckle,  i  Cal.  193; 
Xion,  although  the  petition  has  been  Mateer  v.  Brown,  i  Cal.  221;  Hanson 
filed  within  the  required  time,  but  did  v,  McCue,  43  Cal.  178;  In  re  Jessup's 
not  reach  the  hands  of  the  court  before  Estate,  81  Cal.  467;  Martin  v.  Wilson, 
its  termination.  Durgin  v,  Neal,  82  i  N.  Y.  241;  Delplaine  v,  Bergen,  7 
Cal.  595.  Hill  (N.  Y.)  591;  Burkle  v.  Luce,  i  N. 

A  petition  for  rehearing  deposited  Y.  240;  Peck  v.  Sanderson,  18  How. 
in  the  office  of  an  express  company  for  (U.  S.)  42;  Browder  v,  McArthur,  7 
transmission  to  the  clerk  in  the  usual  Wheat.  (U.  S.)  58;  Sullivan  f.  Speights, 
course,  is  constructively  in  the  hands  14  S.  Car.  358;  Caldwell  v,  Brugger- 
of  the  clerk  from  the  time  when  de-  man,  8  Minn.  286;  Atkinson  v.  Rich- 
posited,  where  lost  in  transit.  Hanson  ardson,  14  Wis.  157. 
V.  McCue,  43  Cal.  178.  EfTeet  of  Remittitur. — Sending  down 

1.  Campbell  v.  Campbell,  22  Gratt.  a  remittitur  after  the  order  granting  a 
<Va.)  649;  Barksdale  v.  Fitzgerald,  76  rehearing  has  been  made  does  not  af- 
Va.  892;  Woodson  v.  Leyburn,  83  Va.  feet  the  jurisdiction  to  rehear.  Grogan 
Z\y,    Wright    v,    Sherman    (S.    Dak.,     v.  Ruckle,  i  Cal.  193. 

J8y),  53  N.  W.    Rep.  425;  Brooks  v.  And  the  remittitur  being  in  such  a 

Burlington,   etc.,    R.   Co.,    102    U.  S.  case  improperly  issued  may  be  recall- 

107-  ed.      Hanson  r.  McCue,  43  Cal.  178. 

Except   to   correct    merely  clerical  See  article  Remittitur. 

errors.     Wright  v.  Sherman  (S.  Dak.,  4.  In  re  Citizens'  Water  Works  Co. 

1890),  53  N.  W.  Rep.  425.  (Supreme  Ct.),  15  N.  Y.  Supp.  579. 

2.  Emery  v.  Raleigh,  etc.,  R.  Co.,  After  Jury  Trial. — A  motion  for  a  re- 
102  N.  Car.  234;  Hodges  v,  Davis,  4  hearing  of  questions  of  law  will  not 
Hen.  &  M.  (Va.)  400;  Parker  V.  Logan,  be  granted  where  there  has  been  a 
82  Va.  376;  Diffendal  v.  Virginia  Mid-  jury  trial  of  the  case  since  the  first  de- 
land  R.  Co.,  86  Va.  459:  McArthur  v,  cision.  Preston  z/.  Travellers' Ins.  Co., 
Henry,  34  Tex.  143;  Kincheloe  v.  Mc-  59  N.  H.  49;  Bell  i/.  Lamphrey,  58  N, 
Willie,  33  Tex.  9;  Roemer  v,  Simon,  H.  124;  Ashuelot  R.  Co.  v.  Elliot,  58 
q\  U.  S.  149;  Williams  v.  Conger,  131  N.  H.  452. 
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fiict  with  an  express  statute  or  a  controlling  decision  which  has 
escaped  the  attention  of  the  court  through  the  inadvertence  or 
neglect  of  counsel.* 

Quoitionf  of  Faot. — A  rehearing  will  not  be  granted  because  the 
•statement  of  facts  in  the  record  is  erroneous.*  It  is  the  duty 
of  a  party  injuriously  affected  by  a  deficiency  or  falsity  in  the  rec- 
ord to  apply  for  certiorari  upon  the  first  hearing  of  the  appeal,' 
and  a  rehearing  will  not  be  granted  to  correct  the  record.*  But 
where  the  court  overlooks  or  misapprehends  material  facts  shown 
by  the  record  a  rehearing  may  be  allowed.* 

1    New  York, — Mount  v,    Mitchell,  4.  Indiana,  —  Porter  v.    Choen,   60 

32  N.  Y.  702;  Stearns  v,  Hemmens  (C.  Ind.  338;  Warner  v.  CampbeU,  39  Ind. 

PL),  3  N.  Y.  Supp.  16;  Curley  z'.  Tom-  409;  Pittsburgh,  etc..   R.  Co.  v.  Van 

linson,  5  Daly  (N.  Y.)  283;  Duncan  v,  Houten,  48  Ind.  90;  Cole  v.  Allen,  51 

Koot  (C.    PI.).   4  N.    Y.    Supp.    613;  Ind.   122;  State  v,  Terre  Haute,  etc., 

Uhler  V,  Ryer  (C.  PI.),  4  N.  Y.  Supp.  R.    Co.,    64   Ind.    297;    Merrifield    v, 

834;  Heald  v,  McGowan  (C.  PI.),  5  N.  Weston,  68  Ind.  70:  Laurence  County 

Y.  Supp.  450;  Mahon  v.  Sewell  (C.  PL),  v.  Hall,  70  Ind.  469;  Mansur  v.  Church- 

7  N.  Y.  Supp.  600;  Cornelius  v.  Reiser  man,  84  Ind.  573;  Robbins  v,  Magee, 

<C.    PL),   18  N.   Y.   Supp.  304;  Eagle  96  Ind.   179;  State  v,  Dixon,  97  Ind. 

Tube  Co.  V.  Edward  Barr  Co.  (C.  PL),  125;  Warner  v.  Campbell,  39  Ind.  409. 

II  N.  Y.  Supp.  712;  Fosdick  v.  Hemp-  Iowa. — Heintrages  v.  Hennessy,  46 

stead,  126  N.  Y.  651;  Welsh  v.  New  Iowa  604;  Nixon  c^.  Downey,  49  Iowa 

York   EL   R.  Co.  (C.   PL),   16  N.    Y.  170. 

Supp.  174;  Produce  Bank  v,  Morton,  Kentucky,  —  Stanaford    v,    Parker 
42  N.  Y.  Super.  Ct.  124;  Marine  Nat.  (Ky.,  1891),  16  S.  W.  Rep.  268;  Chris- 
Bank  V.  National  City  Bank,  59  N.  Y.  topher  v,  Searcy,  12  Bush  (Ky.)  171. 
67.  Tennessee.  —  Chesapeake,   etc.,    R. 

North  Carolina. — ^Watson   v.   Dodd,  Co.  v.  Hendericks,  88  Tenn.  710. 

72  N.  Car.  240;  Lockhart  v.  Bell,  90  Texas. — Ross  v.  McGowen,  58  Tex. 

N.  Car.   501;    Haywood  v.  Daves,  81  603. 

N-  Car.  8;  Devereux  v.  Devereux,  8r  Washington. — Lybarger  v.  State,  2 

N.  Car.  12;  Leins  v.  Rountree,  81  N.  Wash.  552. 

Car.  20.  Ezoeption  —  Wisconsin.  —Where  the 

KevYork — Behearing  at  General  Term,  appeal  had  been  decided  purely  on  a 

— Where   the  court   or  general   term  question  of  practice,  the  court,  in  Al- 

commits  some  obvious  mistake  of  fact,  lerding  v.  Cross,  15  Wis.  530,  allowed, 

or  the  court  of  last  resort,  pending  its  on  granting  the  motion  for  rehearing, 

4lecision,  has  decided  the  question  in-  an  application  to  be  made  to  the  trial 

volved  otherwise,  *a  reargument  may  court  for  amendment  of  the  record,  so 

be    ordered.      But   where    the    error  as  to  present  the  facts  on  which  the 

claimed  is  on  a  question  of  law  the  rem-  questions  of  law  arose, 

edy  is  appeal,  not  reargument.  Taylor  Hew  York — Appeal  from   Order. — On 

-v.    Grant,    36   N.    Y.  Super.   Ct.   259;  appeal  from  a  general-term  order  of  re- 

Solles  V.  Duff,  56  Barb.  (N.  Y.)  567.  versal  counsel  cannot,  after  a  decision 

Kemberahip  of  Court. — A   partial  or  has  been    rendered    therein    by   the 

An  entire  change  in  the  membership  of  Court  of  Appeals,  obtain  a  rehearing 

the  court  does  not  justify  rehearing,  on  the  ground  that  since  the  decision 

People  V,  Evening   News  Assoc,   51  the   general   term   has  amended    the 

>Iich.  II.  order  by  inserting  therein  a  statement 

2.    Weathersbee    v.   Farrar,   98   N.  that  the  reversal  was  on  the  facts,  and 

Car.  255;  Wilson  v.  Lineberger,  90  N.  that    such    amendment    avoided    the 

•Car.  180:  Lockhart  v.  Bell,  90  N.  Car.  conclusive  presumption  of  law  on  the 

•502;  Barcroft  v.  Roberts,  92  N.   Car.  first  appeal  that  the  order  of  reversal 

249;  Shipherd  v.  Cobn  (Super.  Ct.),  5  was  made  on  the  law  only.     Cudahy 

N.  Y.  Supp.  187.  V.  Rhinehart,  133  N.  Y.  675. 

8.  Laurence  County  v.  Hall,  70  Ind.  6    Weathersbee  v.  Farrar,  98  N.  Car. 

^69;    Porter  v.    Choen,   60   Ind.    338;  255;  Mason  r.  Pelletier,  80  N.  Car.  66; 

'Warner  v.  Campbell,  39  Ind.  409.  Gay  v.  Grant,  105  N.  Car.  478. 

2  Encyc.  PL  &  Pr.— 25.      •         3S5 


SsaaiAfttitii  9t  the                        APPEALS.  Cbm  oa  AfpMl. 

/«  New  QuASTXOKS.-^New  questians  cannot  be  raised  for  the 
first  time  on  a  m^tioii  for  rehearing,^     Counsel  are  presumed  to 

have  presented  on  the  original  argument  all  the  grounds  upon 
which  they  rdy  for  the  aiffirmance  or  reversal  of  the  judgment 
appealed  ^ou'  But  new  considerations  or  authorities  substan- 
tially affecting  the  questions  already  presented  to  the  court  must 
be  adduced  oti  the  motion,'  as  the  court  will  not  grant  a  rehear- 
ing merely  to  reexamine  questions  on  grounds  already  carefully 
considered** 

OmiMioni  in  Opinion.— A  rehe&rhis  The  court  tratinot  en  a  ttiotion  for 

will  not  be  granted  merely  because  the  rehearing  review  a  decision  or  ruling 

court  iails  tQ  notice  in  its  opinion  au*  of  the  trial  court  from  which  no  ap- 

thorities  cited  on  the  argument.  Moore  peal  was  taken.     Lovenberg  v.  Texas 

y.  Beaoian,  m  N.  Can  558.  Kat.Bank<Tex.,i887),  s  S.W.  Rep.8i6. 

On  a  motion  for  rehearing  it  Is  not  Snpplemental  Brief. — ^The  court  will 

sufficient  to  show  that  every  question  not   therefore  grant  a    rehearing    to 

presented    by  the   argument   is    not  enable  a  party  to  file  a  supplemental 

specifically  referred  to  in  the  opinion  brief  or  move  for  dismissal  of  appeal, 

oi  the  appeliate  court.     Where   the  Schrichte  v.  Stite,  127  Ind.  472:  Lau- 

principies  laid  down  in  the  opinion  rence  County  c\  Hall,   70  Ind.   469; 

necessarily  imply  the    consideration  Bitting  v.  Ten  £yck,  82  Ind.  421. 

and  determination  of  all  such  ques-  THminecl  Appeal. — The  failure  of  tlie 

tions  the  motion  will   be  dismissed*  appellee  to  call  the  attention  of  the 

Meinhard    v.    Youngblood    (S.    Car.,  court  to  the  fact  that  defendant's  ap- 

1892)^    16   S.    £.    Rep.   771;    State  v,  peal  had  been  dismissed  by  the  clerk, 

BarneS)  3$  Fla.  86.  under  rules  of  the  court*  for  abandon- 

1.    w4/M^aM«%'--Robln«on  v.   Allison  nent  was  lield  no  ground  for  grant- 

(Ala.,  1893I,  1-2  So*  Rep.  604.  ing  a  rehearing.     Coleman  v.  Keels, 

/^/ar<^.--f  lorida  First  Nat.  Bank  f^  31  S.  Car.  601. 

Ashnread,  23  Fla.  391;   Jacksonville,  H.  Underwood   v.   Sample,   70  Ind. 

etc.,  R.  Co.  V.   Peninsular  Land,  etc.«  450;  Brooks  v.   Harris,  42  Ind.   177; 

Co.,  87  Fla.  1,  157,  Heavenridge  r.   Mondy,  34   Ind«  28: 

Indiana, — Funk   v,    Rentchler,   134  Yates  v.  Mullen,  24  Ind«  277;  Porter 

lad.  68;  Martin  v.  Martin,  74  Ind«  no7;  v,  Choen,  60  Ind.  388;  New  Albany, 

lAurence  County  9,  Hall,  70  Ind.  477;  etc.,   R.   Co.   v.    Huff,    19    Ind.    325; 

Yates  v<  Mullen,  24  Ind.  277;  Graeter  Graeter  v,  Williams,  55  Ind.  461;  Xel- 

9^  Williams,  55  Ind.  461;    Rikhoff  9«  logg  v,   Cochran,    87   Cal.    192;    San 

Brown's  Rotary  Shuttle  Sewing  Mach.  Francisco  v.  Pacific  Bank,  89  CaL  23; 

Co.>    68    Ind.    388;    Heavenridge  v.  Farrell  c^.  Pingree,  5  Utah  530;  Rogers 

Mondy,  34  ind.  28^  Brooks  9!.  Harris,  v.   Lay  tin,    81   N. .  Y.    642.;    Western 

42  Ind«  177^  News  Co.  r.  Wilmarth,  34  Kan.  254; 

Iowa,  —  Cramer  v,    Burlington,   4S  Knoth  v.  Barclay,  8  Colo.  305^,  White- 
Iowa  650;  McDermott  v,  Iowa  Falls,  head  v,  Tulane,  11  La.  Ann.  302. 
etc.,  R«  Co.,  8$  Iowa  180.  Traasorlpt.— vA  rehearing  will  not  be 

N€w  Kt^ri.— Dietlin  v%£gan,  2Misc.  granted  when  the  evidence  relied  on 

Rep.  (N.  V.  C.  Pi.)  S2.  to  support  the  application  is  only  to 

North  Carolina. — Moore  v,  Beaman,  be  found  in  a  different  transcript  from 

112  N.   Car.  558J;  Hudson  v.  Jordan,  that  on  the  appeal,  which  the  parties 

no  N.  Car.  25a  liad  agreed  might  be  referred  to,  but 

^iMM«jtn.-^Weld  c.  Johnson  Mfg.  to  which  no  reference  was  made  in 

Co.,  84  Wis*  537.  the  argument  of  the  cause.     firoom'*s 

Srron  not  Pointed  (hit. — A   party  Is  Succession,  24  La.  Ann.  67. 

therefore  not  entitled  to  a  rehearing  8^    Knoth  tk  Barclay,  8  Colo.  305: 

upon  alleged  errors  appearing  in  tbe  Parks  v,  Wilcox,  6  Colo.  6D0;  Jones 

record   which    were    not    specifically  v.  H-ouse,  4  U tali  484;  Cunnington  9. 

pointed  out  by  counsel  on  the  original  Scott,  4  Utah  497;  Rufiin  c.  Harrison, 

hearing.   State  v.  Coulter,  40  Ran.  673.  01  N.  Car.  76;  Broom*s  Succession,  14 

Nor  assigned  in  the  case  stated  or  La.  Ann^  67. 

settled  t>n   appeaL      Weathersbee  v,  1.    Colorado,  — Parks  «.   Wilcox,   6 

Farrar,  98  N.  Car.  255.  Colo.  600. 
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g.  The  Record— Motioft  Bawd  o&  Eeootd, — ^The  motion  for  rehear- 
ing must  be  based  on  and  limited  by  the  record  on  appeal.^  Facts 
outside  the  record  cannot  be  presented  by  affidavits  or  other- 
wise.* 

BettlAg  Ailde  ^ndpnent. — Matters  which  should  properly  be  alleged 
on  a  motion  to  set  aside  an  appellate  judgment  cannot  be  ad- 
duced or  considered  in  support  of  a  motion  to  rehear.' 

Afm(/4*— ^anli  V,  Freeman»  84  Fla.  1.  Vanneter  v.  Grossman,  39  Mich. 

235.  611;   Weld   V.   Johnson  Mfg.  Co.,  80 

Indiana.  —  Fletcher  «.  McGill,  no  Wis.   537;  Diffendal  v.  Virginia  Mid- 

Ind.  395.  land  R.  Co.,  86  Va.   459;  McMeen  v. 

Lomsiana. — Broom's  Succession,  14  Com.  (Pa.,  1887),  10  Atl.  Rep.  785. 

La.  Ann.  67.  Bubsaqiient  Amendmsat.— Since  the  ap- 

Mickigan,  •—  Nichols  v.    Marsh,   62  pellate  court  must  act  on  the  record  of 

Mich.  439.  the  trial  court,  it  cannot  grant  a  mo- 

il^fiffi/j^^t.-^MinneapoHs  Trust  Co.  tion  to  reargue  an  appeal  because  a 

V.  Eastman,  47  Minn.  306.  corporation  appellant  has  so  amended 

North  Carolina, — Gay  v.  Grant,  105  its  articles  of  association  as  to  comply 

N.  Car.  481;  Ruffin  v,  Harrison,  91  N.  with  the  opinion  of  the  court.     New 

Car.  76.  York  Cable  Co.  v.  New  York  City  (N. 

SQuik  Carc/ina,^Fi3hcT  v.  Fair,  34  Y.,  1887),  10  N.  E.  Rep.  347. 

S.  Car.  580;  State  v,  James,  34  S.  Car.  Additional  Abitraet. — Where  a  cause 

579;  State  V.  Merriman,  34  S.  Car.  576;  is  finally  submitted  to  the  court  on  an 

Williams    tr.   Benet,   35  S.   Car.    598;  abstract  which  is  satisfactory  to  the 

Chisolm    V,    Providence,    etc.,    Co.,  parties,  the  unsuccessful  party  cannot 

35  S.  Car.  599;  Cantwell  v.  Williams,  be  allowed  to  present  an  additional  ab- 

35  S.  Car.  602;  Land  Mortgage  Co.  v,  stract  upon  the  rehearing.     Cramer  v. 
Williams,   35  S.   Car.  615;   Munro  v.  Burlington,  45  Iowa  630. 

^n^t  35  S>  Car.  615;  State  v.  Turner,  In  Sqnitf — Michigan, — Upon  appli- 

36  S.  Car.  608;  Sanders  v,  Sanders,  a8  cation  in  equity  for  rehearing  to  send 
S.  Car.  609.  the  cause  back  for  new  trial,  the  peti* 

Dismissal.— -Where  a  careful  examina-  tion  must   show   that  material  testi* 

tion  of  the  case  on  appeal  and  an  in*  mony,   not  cumulative,   which  could 

spection  of  the  opinion  delivered  on  not   with  reasonable  care  have  been 

affirmation  of  judgment  herein  fail  to  proved  in  season,  has  been  discovered 

Bhow  any  misconception   concerning  since  the  decision  of  the  cause,  and 

the  questions  presented,  a  rehearing  which  in  the  opinion  of  the  court  would 

will  be  dismissed.   Goodman  v,  Cohen  have  materially  changed   the  decree 

(C.  PI.),  II  N.  Y.  Supp.  65.  granted  if  introduced.  Taylor  fr.  Board- 

Hrty  Applying  laiiiiatsrial. — It  makes  man,  24  Mich.  303. 

°o  difference    m   the   application  of  2.  Hutchins   v.    Kimmel,   31   Mich, 

the  rule  stated  in   the  text  whether  126;    Ryerson   v,    £ldred»    23    Mich. 

<^«    application    for    rehearing     be  537:  Adams  v.  Field,  25  Mich.  16;  Case 

made  by  appellee  or  appellant.     The  v.  Case,  26  Mich.   484;  Detroit  Sav. 

appellee   is  equally   bound  to  bring  Bank  t^.  Truesdail,  38  Mich.  430. 

ap  on  the  first  hearing  all  the  points  AiAdavits.^-Thus  on  motion  for  re- 

apoA   which    he    relies    in    support  argument  the  affidavits  of  witnesses  to 

of    the    judgment.      Underwood    v,  the  eflfect  that  they  were  mistaken  in 

Sample,  70  Ind.  450;  Hannon  v.  Griz-  their  testimony  on  the  trial  court  can- 

tard,  99  N.  Car.   161;  Fry  v,  Currie,  not  be  considered.     McMeen  f.   Com. 

X03  N.  Car.  206;  Venard  v.  Green,  4  (Pa.,  1887),  16  Atl.  Rep.  785. 

Uuh  71;  Fishv.  Heinlin,  8  Minn.  540.  8.  State  e^.  McFail,  35  S,  Car.  595; 

.    Lsehis.'^An  appellant  cannot  have  Aultman  v,    Utsey,   35   S.   Car.    596; 

a  rehearing  to  argue  the  question  of  Blake  v.  Griswold  (N.  Y.,  1886),  9  N. 

the  appealability  of  an  order  where  £.  Rep.  493. 

the   appeal   was    dismissed    on    that  So  an  alleged  want  of  authority  in 

ground  and  he  had  ample  notification  the  members  of  an  appellate  court  to 

of  the  question    and  opportunity   to  hear  the  appeal  is  not  a  proper  ground 

argue  it.     Uhler  v,  Ryer  (C.   PI.),  4  to  base  a  motion  for  rehearing  upon. 

N.  Y.  Supp.  834.  State  v,  McFail,  35  S.  Car.  595. 
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A.  Discretionary. — in  General. — A  rehearing  cannot  be  de- 
manded as  a  matter  of  right  or  upon  the  mere  certificate  of  coun- 
sel.^ Its  granting  rests  in  the  sound  discretion  of  the  appellate 
court.* 

strong  Caie  Seqoired. — The  applicant  for  a  rehearing  must  therefore 
present  a  strong  case  to  justify  its  allowance.'     A  showing,  on 


Beath  of  Appellant.  -^  An  aflSdavit 
showing  that  when  an  appeal  was 
argued  and  decided  appellant  was 
dead,  is  not  a  proper  reason  for  grant- 
ing a  rehearing.  Blake  v,  Griswold 
(N.  Y.,  1886),  9  N.  E.  Rep.  493. 

1.  First  National  Bank  v.  Ashmead, 
23  Fla.  391:  Brumagim  v.  Chew,  19  N. 
J.  Eq.  337. 

2.  First  National  Bank  v,  Ashmead, 
23  Fla.  391;  New  Jersey  Zinc  Co. 
V,  New  Jersey  Franklinite  Co.,  14 
N.  J.  Eq.  308;  Brumagim  v.  Chew,  19 
N.  J.  Eq.  337;  Jenkins  v.  Eldredge.  3 
Story  (U.  S.)  299;  Daniels'.  Mitchell,  i 
Story  (U.  S.)  172;  Travis  v.  Waters,  i 
Johns.  Ch.  (N.  Y.)  48;  Land  v.  Wick- 
ham,  I  Paige  (N.  Y.)256;  Decarters  r. 
La  Farge,  i  Paige  (N.  Y.)  574;  Field  v. 
Schieffelin,  7  Johns.  Ch.  (N.  Y.)  256; 
Walsh  V.  Smyth,  3  Bland  (Md.)  27. 

As  the  motion  rests  largely  in  the 
discretion  of  the  court,  it  may  for 
forcible  reasons  grant  a  rehearing 
where  the  principles  stated  in  the  text 
would  require  its  denial.  Knox  v, 
Barclay,  8  Colo.  305. 

On  the  Court's  Own  Kotion. — Where 
the  record  is  obscure  and  counsel  ar- 
gue the  cause  in  a  negligent  manner 
insufficient  to  clear  up  its  unintelligi- 
bility,  the  court  may  on  its  own  mo- 
tion require  a  reargument.  Lenoir  v. 
Valley  River  Min.  Co.,  104  N.  Car. 
490. 

Conformation  to  Bnle  of  Court. — As  a 
rehearing  is  not  a  matter  of  right,  but 
a  privilege  conferred  by  the  appellate 
court,  it  can  be  exercised  only  in  strict 
accordance  with  the  rules  prescribed 
therefor  by  the  court  or  statute.  Han- 
son V.  McCue,  43  Cal.  178. 

California.  —  The  code  provision  of 
California  (Code  Civ.  Pro.,  §  45), 
providing  that  **  every  judgment  of  the 
court  in  banc  shall  be  final,  except  in 
cases  in  which  no  previous  judgment 
has  been  rendered  in  one  of  the  de- 
partments," precludes  the  right  to  pe- 
tition for  a  rehearing  of  a  case  decided 
in  department  and  afterwards  in  banc, 
Hegard  v.  California  Ins.  Co.,  72  Cal. 

535. 


Kot  Authoriied. — Where  a  petition  for 
a  rehearing  is  not  authorized  by  the 
statute  defining  the  powers  of  an  in- 
ferior appellate  court  nor  sanctioned 
by  its  practice,  an  order  granting  a  re- 
hearing is  irregular.  Fabretti  v,  Santa 
Clara  County,  77  Cal.  305. 

Hew  York. — In  Armstrong  v.  Sand- 
ford,  60  Hun  (N.  Y.)  356,  it  was  held 
that  a  county  judge,  having  once  re- 
versed the  judgment  of  a  justice  of 
the  peace  by  a  judgment  duly  entered 
in  the  county  court,  had  no  power  to 
open  the  judgment  on  affidavits  relat- 
ing to  the  legal  questions  involved, 
rehear  the  appealed  case,  and  affirm 
the  judgment  of  the  justice. 

In  Criminal  Cases — North  Carolina, — 
In  State  v,  Jones,  69  N.  Car.  16,  it  was 
held  that  the  Supreme  Court  of  North 
Carolina  had  no  power  to  rehear  a 
criminal  appeal,  on  the  ground  that 
such  cases  were  only  sent  up  for  the 
opinion  of  the  Supreme  Court,  which  it 
certified  to  the  court  below,  without 
passing  judgment;  and  with  this  cer- 
tification the  jurisdiction  of  the  court 
ended. 

8.  Venard  v.  Green,  4  Utah  71;  In 
re  McKnight,  4  Utah  237;  Brown  v. 
Pickard,  4  Utah  294;  People  v.  Roger- 
son,  4  Utah  233;  Yearian  v.  Spiers,  4 
Utah  482;  Ducheneau  v.  House,  4  Utah 
483;  State  V,  Woodbury.  17  Nev.  3371 
Emry  v,  Raleigh,  etc.,  R.  Co.,  105  N. 
Car.  45  ;  Fisher  v,  Merwin,  25  How. 
Pr.  (N.  Y.  C.  PI.)  284;  Clark  v.  Roots, 
50  Ark.  179. 

The  Bule  Beetated.  —  "  Rehearings 
should  not  be  granted  simply  for 
the  purpose  of  having  a  reargu- 
ment. unless  there  is  a  reasonable 
probability  that  the  court  mjay  have 
arrived  at  an  erroneous  conclusion  or 
overlooked  some  important  question 
which  was  necessarv  to  be  discussed 

m 

in  order  to  arrive  at  a  full  and  proper 
understanding  of  the  case."  State  v, 
Woodbury,  17  Nev.  353. 

"A  rehearing  on  the  same  facts  and 
legal  controversy  is  not  properly  to  be 
granted  unless  there  is  some  very  pe- 
culiar assumption  or  defect  on    the 
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the  motion,  of  mistakes  or  errora  which  could  not  substantially 
affect  the  decision  is  not  sufficient.*  The  court  will  correct 
minor  errors  not  aflfecting  the  merits  on  denial  of  the  motion.* 

first  hearing  by  which  courts  and  par-  Where  it  appears  that  the  appellate 

ties  have  been  misled.    The  case  must  judgment  was  on  the  whole  correct,  a 

be  an  extraordinary  one  in  which  the  rehearing   will  be  denied.      Teaz   t7. 

appellate  court  can   properly   revoke  Chrystie,  2  Abb.  Pr.  (N.  Y.  C.  PI.)  260. 

its   decision  on   any  other  ground."  Overlooking  ETidenoe. — Where  a  party 

Brown  v.  Brown,  64  Mich.  82.  moves  for  reargument  on  the  ground 

Two  Comb  ConAued. — Where  is  was  that  the  appellate  court  overloolced  im- 

shown  that  the  court  might  have  been  portant  testimony,  he  must  show  that 

misled  by  confusion  arising  from  the  the  court  in  fact  did  not  consider  all  the 

arguing  and  consideration  together  of  evidence.     It  does  not  follow  that  the 

*wo  totally  different  cases,  a  rehearing  court  did  not  consider  all  the  evidence, 

was    granted.       Moore     v.    Forsaith  from  a  mere  failure  to  refer  to  some 

Mach.  Co..  38  S.  Car.  319.  of  it  in  the  opinion.     Weston  v.  Ketch- 

Where  Orantad. — Where  it  is  reason-  um,  39  N.  Y.  Super.  Ct.  552. 

abiy  clear  from  the  petition  that  a  mis-  Miiiqaotiiig  Tettimony. — A  rehearing 

take  rendering  the  appellate  decision  will  not  be  granted  because  the  court 

erroneous  has  been  made,  a  rehearing  misquotes   testimony   in   the   opinion 

should  be  granted.     Florida  First  Nat.  when    such    misquotation    does    not 

Bank  v.  Ashmead,  23  Fla.  391;  Jack-  change  the  opinion  of  the  court.    Tar- 

sonville,   etc.,  R.    Co.   v.   Peninsular  rent  v.  Duluth  Lumber  Co.,  32   Fed. 

Land,  etc.,  Co.,  27  Fla.   i,  157;   New  Rep.  229. 

Jersey  Zinc  Co.  v.  New  Jersey  F.  Co.,  Oiowlng  HarmloM  Error. — ^Where    a 

14  N.  J.  £q.  311.  judgment  was  reversed  because  erro- 

Where  lienied. — Where   no  material  neous  evidence  was  excluded  on  the 

fact  or  important  principle  of  law  has  trial,  a  rehearing  will  not  be  granted 

been  overlooked  or  misunderstood,  the  where  it  is  shown  that  evidence  was 

rehearing   will   be  denied.     Williams  admitted    of   like  effect  as    that   ex- 

V.  Benet,  35  S.  Car.  598.  eluded.     Doyle  v.  Manhattan  R.  Co. 

Overlooking    Xxeeptioni. — Where   on  (C.  PL),  11  N.  Y.  Supp.  65. 

rehearing  the  appellant  shows  that  the  Immaterial  Kiitake. — Where  the  court 

court  overlooked  some  of  the  excep-  states  by  mistake  in  its  opinion   that 

tions  which  the  appellant  had  been  al-  an  essential  fact  was  specifically  found 

lowed  to  add  by   amendment   to  the  by  the  jury,  a  rehearing  on  that  ground 

original  bill,  a /rtina-/«r<>  case  is  made  will  not  be  granted  where  the  fact  is 

out  for  the  motion.     Covar  v,  Sallat,  necessarily  implied   in   their  general 

22  S.  Car.  272.  verdict.    Johnston  v,  Davis,  61  Mich. 

Certifloato  of  Error.— -Where  a  certifi-  278. 
cate  of  members  of  the  bar  is  required  Teohnioal    Kattere.  — A    reargument 
fhat  the  court  has  committed  an  error  will  not  be  allowed  in  matters  purely 
in  the  exposition  of  the  law,  on  the  technical  and  not  affecting  the  general 
fiifng  of  a  petition  for  rehearing  this  law  of  the  case  or  the  real  merits  of  the 
'*  not  alone  sufficient;  the  requisites  controversy.     Produce  Bank  v,  Mor- 
stated  in  the  text  must  also  appear,  ton,  42  N.  Y.  Super.  Ct.  124;  Butter- 
Fry  V,  Currie,  103  N.  Car.  205.  field  v,  Radde,  40  N,  Y.    Super.    Ct. 

X.  Cobbs  V.  Philadelphia  F.  Assoc,  169. 

5^ Mich.  465;  Mechanics',  etc.,  Ins.  Co.  Unless  the  motion  involves  a  ques- 

f,.  Lozano,  39  La.  Ann.  321;  Villvaso  tion  affecting  an  important    remedy, 

V.  Barthet,  39  La.  Ann.  247;  Barrett's  from  the  decision  of  which  there  is  no 

Succession,    43    La.    Ann.  62;    Ritter  further  appeal.    Produce  Bank  z^.  Mor- 

tr.  Phillips,  35   N.  Y.  Super.   Ct.  388;  ton,  42  N.  Y.  Super.  Ct.  124. 

Teazv.  Chrystie,  2  E.  D.  Smith  (N.Y.)  Clerk'e   Failure   to   File   Brief.— The 

635;  New  Jersey  Zinc  Co.  v.  New  Jer-  court  will  not  grant  a  rehearing  be- 

sey  Franklinite  Co.,  14  N.  J.  Eq.  311;  cause  of  the  failure  of   the   clerk  to 

Bishop  V.  Glassen  (Cal.,  1886),  12  Pac.  properly    file    appellant's    brief    and 

Rep.  258.  bring  it   to  the   notice   of  the  court, 

2.  Cobbs  V,  Philadelphia  F.  Assoc,  where  an  examination  shows  nothing 

68 Mich.  465;  Mechanics',  etc.,  Ins.  Co.  to  justify  reversal.     People  v,  Moraa 

V.  Lozano,  39  La.  Ann.  321.  (Cal.,  1892),  31  Pac.  Rep.  853. 
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Ezamination  of  the  APPEALS,  Case  on  Appeal. 

i.  Argument  on  Rehearing.— On  rehearing,  the  reargument 
of  the  appeal  must  be  confined  to  the  grounds  upon  which  the 
rehearing  was  granted.*  But  where  the  rehearing  is  asked  and 
granted  upon  the  whole  case,  it  sets  aside  the  appellate  decision 
rendered  on  the  prior  hearing.*  The  case  comes  up  for  re-exami- 
nation as  if  it  had  never  been  decided,'  and  all  concessions  made 
in  the  original  briefs  of  the  parties  may  be  withdrawn.* 

8.  Examination  of  ftuestions  of  Pact — a.  Action  at  Law. — In 
actions  at  law  appellate  courts  are. confined  to  an  examination  of 
questions  of  law  arising  on  the  record  or  brought  up  by  a  bill  of 
exceptions.*  The  credibility  of  witnesses  and  the  probative  force 
of  facts  introduced  in  evidence  are  the  sole  province  of  the  jury.* 

OmiMion  to    Serve   Brief. — A  party        8.  Booher  v.  Goldsborough,  44  Ind. 

may  obtain  a  rehearing  on  the  ground  496;  Gilbert  v.  Southem^Ind.  Coal,  etc., 

that  no  copy  of  his  opponent's  brief  Co.,  62  Ind.  524. 

was  served  on  him  as  the  order  for  sub-        4.  Booher  v.  Goldsborough,  44  Ind. 

mission  required,  and  that,  in  conse-  496. 

quence,  the  cause  has  been  decided  •  So  it  is  entirely  proper  to  grant  leave 
against  him  without  a  brief  being  to  amend  or  file  an  entirely  new  as- 
filed  in  his  behalf.  Patterson  v.  Ely,  signment  of  errors.  Gilbert  v.  South- 
19  Cal.  28.  ern  Ind.  Coal,  etc.,  Co.,  62  Ind.  524. 

CroM-appeal.  —  An  appellee  seeking        Change  of  Foeltloii. — Other  cases  hold, 

only  affirmation  of  the  judgment  will  however,     that     the    parties    cannot 

not  be  granted  a  rehearing  because  his  change  their  position  on  the  rehear- 

exceptions  on  cross-appeal  have    not  ing.    Republic  L.  Ins.  Co.  v.  Swigert, 

been  considered,  where  the  judgment  135  111.  150. 

has  been  affirmed  for  him  on  the  whole        Seeord  Deemed  Perfeeted. — Where  on 

case.     Dudley  V.  Goddard  (Ky.,  1889),  the   first    hearing   the   cause   is   sub- 

12  S.  W.  Rep.  382.  mitted  by  the  parties  on  the  assump- 

1.  Arizona  Prince  Copper  Co.  v,  tion  that  the  order  appealed  from 
Copper  Queen  Copper  Co.  (Arizona,  is  properly  embodied  in  the  record, 
1886),  II  Pac.  Rep.  396  ;  Willson  v,  such  order  will  be  treated  as  legiti- 
Broder,  24  Cal.  190 ;  Dougherty  r.  mately  in  the  record  on  rehearing. 
Henarie,49Cal.  686;  Furlong  t/.  Riley,  Republic  L.  Ins.  Co.  r.  Swigert,  135 
104  III.  97.  111.  150. 

Waiver. — Grounds   not  included    in  Law    and   Fact.  —  And   where  both 

the  petition  for  rehearing  are  deemed  parties  on  the  first  argument  treat  the 

to  be  waived.     Willson  v,  Broder,  24  case  as  involving  only  questions  of 

Cal.  190.  law,  counsel  cannot  on  rehearing  treat 

Additional    Grounds. — A  motion    for  the  case   as    involving   questions  of 

leave  to  file  additional  suggestions  for  fact.     Atherton  v,  San  Mateo  County, 

rehearing  will  not  be  allowed,  as  a  48  Cal.  157. 

matter  of  course,  after  the  time  for  fil-  6.    Chrystal  v.   Troy,  etc.,  R.  Co., 

ing  the  petition  has  expired,  but  only  105  N.  Y.  166;  People  v.  Fish,  125  N. 

on  special  cause  shown  to  the  satis-  Y.   137;  People  v.  Cignarale,  no  N. 

faction  of  the  court.     Hawley  v,  Sim-  Y.  23;  Morganthau  v.  King,  15  Colo, 

mons,  loi  III.  654.  413;   Baltimore,  etc.,  R.  Co.  v.   Wal- 

Stipnlation  of  Farties. — Where  parties  born,  127  Ind.  148;  Demill  v.  Moffat, 

consent  by  stipulation,  on  a  petition  for  45  Mich.  410;  Wolf  v,  Irwin,  84  Mich, 

rehearing,   that   the   record   shall   be  344;    Rayl  v,   Hammond's  Estate,   95 

changed  so  as  to  present  different  ques-  Mich.  22;   Taylor  v,  Penquiti,  35  Mo. 

tions,   the    petition   will   be  granted.  App.  403;  Gaines  v.   Fender,  82  Mo. 

Munger  v.  Jacobson,  100  111.  468;  Gat-  507;  Hamilton  v.  Bogges,  63  Mo.  233, 

ling  V.  Newell,  12  Ind.  116.  unless,  of  course,  expressly  vested  by 

2.  Booher  v.  Goldsborough,  44  Ind.  statute  with  jurisdiction  to  decide 
496;  Gilbert  v  Southern  Ind.  Coal,  etc.,  questions  of  fact. 

Co.,  62  Ind.  524.  6.  Whitsett  r.  Ransom,  79  Mo.  258; 


And  a  re-cxamination  of  such  questions  would  be  an  exercise  of 
original  jurisdiction.* 

t.  Verdict  and  Findings  or  Court— verdiot.— In  reviewing 

a  cause  an  appellate  court  cannot^  therefore,  weigh  the  evi- 
dence. The  only  question  before  the  court  is  whether  there  is 
any  legal  evidence  to  sustain  each  point  in  the  case«^  ^ 

Baltimore,  etc.,  R.  Co.  w.  Walbom,  land  R.  Co.  i/.  O'Brieo,  x6  Colo.  219; 
X27  Ind.  142;  Smith  v.   Coleman,  77    Cooper  w.  Perry,  16  Colo.  436;  Doheriy 

Wis.    543;    Chicago,  etc.,    R,  Co.   ».  »,  Morris,  17  Colo.  105;  Uockaday  v. 

Goracke,  3a  Neb.  go;  Hicks  v.  Sum-  Goodwin,  i  Colo,  App.  90;  Harazsthy 

ter  Cotton  Mills.  39  S,  Car.  39;  Marion  v,  Shandel,  i  Colo,  App.  157';  Lindsay 

V.Aiken,  39  S.  Car.  33;  State  «,  Ash-  v.  Lindsay,  i  Colo.  App.  108:  Williams 

worth,  43  La,  Ann.  204;  State  v.  Nel-  v.  Wishard,  i  Colo.  App.  212;  Pawnee 

son,  33  La.  Ann.  84a;  State  v.  Chat-  Land,  etc.,  Co.  v.  Jenkins,  i  Colo,  App. 

man,  34  La.  Ann.  881;  State  t*.  Hud-  425;  Hnrd  v.  Atkins,  i  Colo.  App,  449. 
son,  33  La.  Ann,  1052;  State  v.  Belden,        Florida. — Jacksonville,  etc.,  R.  Co.  v. 

35  L.  Ann,  833;  State  it,  Spooner,  41  Hunter »  26    Fla.    308;    Schleicher  v. 

La.  Ann.  781-  Walker,  28  Fla.  680;  Clark  v.  Pope,  99 

L  People  V,   Fish»  i«5   N.  Y.  137;  Fla,  238;  Johnston  ».  State.  29  Fla.  S58. 
People  r.  Cignaralc,  no  N.  Y.  a3«  (jr^A-^'tf.— Jordan  v.  Grogan,  87  Ga. 

2.  Alabama, — Gibson  v.  Snow  Hard-  533;  McBride  v.   Bagley,  88  Ga.  46a; 

ware  Co.,  94  Ala.  346.  Savannah,  etc.,  R.  Co.  v.  Watson,  89 

Arkansas. — Hinkle    v.    HinkJe,    55  Ga.  no;  Paschal  v.  State,  89  Ga.  303; 

Ark,  583;  Fraxerv.  Grady  (Ark,,  189a),  Central  R..  etc*.  Co.  v.  Strickland,  90 

18  S.  W.  Rep.  76a;  Chandler  r.  Las-  Ga.  562;  Witkowski  v,  Stubbs,  91  Ga. 

>ni8,  55  Ark,  31a;  Little  Rock,  etc.,  440;  Georgia  Pac.   R.  Co.  v.  Hudson, 

R.  Co.  V.  Voss  (Ark.,  189a),  x8  S.  W.  89  Ga.  558;  Richmond,  etc.,  R.  Co.  v. 

Rep,  17a;   St.  Louis,  etc.,  R.  Co.  v.  Butler,  91  Ga.  52;  Peek  v.  Boone,  90 

Taylor,  57  Ark.   136;  St.  Louis,  etc,  Ga.    767;   Georgia    R.,    etc.,    Co.    v. 

R.  Co.  V.  Morgart,  56  Ark.  ai3:  Gavin  Peterson,   9r    Ga.   74;    Bohannon    v. 

V.  Armistead,  S7  Ark.  574;  Speiser  9.  State,  89  Ga.  44$;  Jones  v.  Farmer,  87 

Cook  (Ark,,  1893),  ai  S.  W,  Rep,  36.  Ga.  266;  Johnson  v.  State,  89  Ga.  107; 

Calif emia. — People  v.  Chew  Sing  Nolen  v.  Heard.  87  Ga.  293;  Moss  v. 
Wing.  88  Cal.  268;  People  w.  Christen-  State,  88  Ga,  241;  Brown  v.  State,  88 
sen,  85  Cal.  568;  Willamette  Steam  Ga.  257;  Pool  v,  Callahan,  88  Ga.  468; 
Mills  Co.  V,  Kremer,  94  Cal.  ao5:  Barnes  9.  State,  89  Ga,  316;  Schroeder 
Townsend  v.  Briggs  (CaL,  1893),  33  v.  Palmer  Hardware  Co.,  88  Ga.  578; 
N.  E.  Rep.  307;  Prior  v.  Diggs  (Cal.,  Parr  v.  Robinson,  88  Ga.  590;  Cedar- 
^892),  31  Pac*  Rep.  155;  San  Gabriel  town  v.  Freeman,  89  Ga.  457;  North- 
Wire  Co.  IK  Behlow,  94  Cal.  no;  eastern  R.  Co.  v.  Barnett,  89  Ga.  399. 
Rosenthal  «.  McMahon,  93  Cal,  505;  Idak^, — Van  Hook  v.  West  (Idaho, 
People o.  Freeman,  93  Cal.  359;  Ailing-  1893),  32  Pac.  Rep.  1133;  State  v, 
ham  V.  Rix(CaJ.,  1891),  28  Pac.  Rep.  O'Brien,  a  Idaho  J094. 
579;  Welch  V.  Mohr,  93  Cal.  371;  Peo-  ///i«<?w. --Chicago,  etc.,  R.  Co.  «. 
pie  v.  Ah  Jake,  91  Cal.  98;  Cross  v,  Mehlsack,  33  III.  App.  aai;  Brown  v. 
Reed  (Cal.,  189a),  39  Pac.  Rep.  244;  Walker,  32  111.  App.  199;  Chicago  R. 
Barnhart  v.  Fulkerth,  93  Cal.  497;  Co.  v,  Delcourt,  33  111.  App.  430; 
Townsend  v,  Briggs  (Cal.,  1893),  32  Joliet,  etc.,  R.  Ca  v.  Velie,  140  111. 
Pac.  Rep.  307;  Swain  v.  Fourteenth  59;  Hinckley  v.  Horazdovsky,  33  111. 
St.  R.  Co.,  93  Cal.  179.  App,  359:  Barton  «f.  Trentler.  33  III. 

O/^ra^.-^-Californaa    Ins.     Co.    c*.  App.  358;  Terre  Haute,  etc.,  R.  Co,  v. 

Gracey,  15  Colo.  70;  With  v.  Equita-  Barr,  31  IIU  App,  57;  Geary  v.  Bangs, 

blc  P.,  etc.,  Ins,  Co,,  3  Colo.  App.  138  111.  77;  St.   Louis  Bridge  Co.  v. 

484:  Taylor  t».  Buckley,  3  Colo.  App.  Fellows,   39   lU.   App.  45^;  Ward   v 

79:  Jones  c.  Montrose  Mercantile  Co. ,  Redden,  39  111.  App.  643;   Ingalls  v. 

2  Colo.  94;  Bice  V.  Hover,  a  Colo.  172;  Allen,  144  III.  $35;  Joliet  St.  R,  Co,  v. 

Potts  V.  Magnes,  17  Colo,  364;  Cald-  Call,  143  III.   177;  McDaneld  v,  Logt, 

well  V.  Willey,  16  Colo,  169:  Spaulding  143  Bl-  4^7;  Jacksonville  Journal  Co. 

V.  Saltiel,  18  Colo.  86;  Colorado  Mid-  v.  Beymer,  42  111.  App.  443;  Wabaah 
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R.   Co.  V.   Kime,  43   III.    App.   973; 
Richardson  v.  O'Brien,  44   III.  App. 
343;  Ohio,  etc.,  R.  Co.  v.  Combs,  142 
111.    187;    Chicago,    etc.,    R.    Co.    v, 
Fisher,  141  III.  614;  Weber  Wagon  Co. 
V.    Kehl,    139    111.    644;     Shelton    v, 
O'Riley,  32  III.  App.  640;  Thurber  v. 
Anderson,  35  111.  App.  628;   Cudahy 
V.  Powell.  35  111.  App.  29;  Edmanson 
V.  Andrews,  35  111.  App.  233;  Chicago 
R.  Co.   V.   Brady,   35   111.    App.    4^; 
Pugh  V,  Merchants'  Bank,  33  111.  App. 
353;  Ashford  v,  Worrell,  33  111.  App. 
350;  Daegling  v,  Illinois  Vault  Co.,  33 
111.  App.  341;  McDonald  v.  Moore,  32 
III.  App.   142;  Telford  v.  Telford,  31 
111.   App.    415;    Huber    v,  Schmacht, 
39  111.  App.  229;  Wilbur  v.  Turner,  39 
111.  App.  526;  St.  Louis,  etc.,  R.  Co.  v, 
Mondy,  38    III.   App.   322;    Brown  v, 
Donner,    38   111.    App.    336;    King   v. 
Kelly,  38  111.   App.   389;   Treishel  v, 
Weise,  38  111.  App.  405;  Rock  Island 
City  V,  Deis,  38  111.  App.  409;  Wallace 
V,    Buckingham,    38    111.    App.    516; 
Davis   V.   Gurney,   38   III.    App.  520; 
Kankakee  v.  Kankakee  Water  Co.,  38 
III.   App.  620;  111  V.  Peterson,  38  111. 
App.   633;    Smith   V,    People,   38   111. 
App.  638;  Mostoller  v.  Dubois,  38  111. 
App.  644;  Gary  v.  Cole,  38  111.  App. 
236;  Metz  V.  Wood,  39  111.  App.  131; 
Russell  V,  Thomas,  39  111.  App.  158;* 
Westgage  v.  Aschenbrenner,  39  111. 
App.  266;  Toledo,  etc.,  R.  Co.  v.  Con- 
roy,  39  111.  App.  351;  Ohio,  etc.,  R.  Co. 
V,  Ramey,  39  111.  App.  409;  St.  Louis 
Stockyards  v.  Tiblier,  39  111.  App.  422; 
Osborne    v,    Meyerott,    39    111.    App. 
425;  Eugene  Robinson  Floating  Mu- 
seum Co.  V,  Hauptmann,  39  111.  App. 
441;  Anderson  v,  Thiele,  39  111.  App. 
476;  Timmerman  v.  Pusey,  39  111.  App. 
523;  Johns  V.  McQuigg,  39  III.  App. 
609;  Pratt  V.  Morris,  40  111.  App.  83; 
Pure  Ice,  etc,  Co.  v.  Hill,  40  111.  App. 
145;  Brounback  v,  Vandeveer,  40  III. 
App.   149;   Pomeroy  v,   Patterson,  40 
111.  App.  275;  O'Donnell  v.  People,  41 
111.  App.  23;  Horn  v,  Thimmig,4i  111. 
App.   525;    McGregor  *v.  Parsons,  41 
111.  App.   571;  Carter  v.   Carter  (111., 
1891),  20   N.    E.  Rep.  948;    Green  v. 
Mumper,  138  111.  434:  Smith  v.  People, 
142  111.  117;  Stastney  v,  Marschall,  37 
111.  App.  137;  Block  V,  Rehfeld,  37  111, 
App.   534;    Chicago,   etc.,    R.    Co.    v, 
Fisher,    38    111.    App.    33:     Plant    v. 
Young,  38  111.   App.   102;  Piano  Mfg. 
Co.  V,  Jackson,  38  III.  App.  104;  Belles 
V.  Anderson,  38  111.  App.  126;  Macon 
County  V*  Mouzy,  38   111.   App.   129; 


Payne  v.  Irvln,  144  111.  483;  Razor  v. 
Razor,  43  111.  App.  504;  Angus  v,  Fos- 
ter, 42  111.  App.  19;  Aft  V,  Weyand.43 
111.  App.  235;  Blair  v,  Guthrie,  43  lU. 
App.  186;  Cleveland,  etc.,  R.  Co.  v. 
Ahrens,  42  III.  App.  434. 

Indiana, — Pennsylvania  Co.  v.  Da- 
vis, 4  Ind.  App.  51;   Ayres  v,  Ham- 
ilton, 131  Ind.  98;  Evansville,  etc.,  R. 
Co.  V,  Talbot,  131  Ind.  321;  Lewis  v, 
Rowland,    131    Ind.    37;    McCormirk, 
etc.,  Co.  V.  Gray,  114  Ind.   345;  Fort 
Wayne,  etc.,  R.  Co.  v,  Husselman,  65 
Ind.  73;    Cornelius    v.    Coughlin,   86 
Ind.  461;  Allyn  v.AUyn,  108  Ind.  327; 
Swope  V,  Paul,  4  Ind.  App.  463;  Mich- 
igan Mut.   L.  Ins.  Co.  V.  Naugie,  130 
Ind.    79;    Porter    County    First   Nat. 
Bank  v,  Williams  (Ind.  App.,  1892),  31 
N.   E.   Rep.  370;  Ogden  v,  Kelsey,  4 
Ind.  App.  922;  Knight  v.  Knight  (Ind. 
App.,  1892),  30  N.  E.  Rep.  922;  Rine- 
hart  V,  State,  3  Ind.  App.  553;  Fehn  v. 
State,  3   Ind.   App.  568;  Adamson  v, 
Shaner,    3   Ind.    App.   448;    Block   v. 
Haseltine,  3  Ind.  App.  491;  Crawford 
V.  Anderson,  129  Ind.  117;  Gastlin  v. 
Weeks,  2  Ind.   App.   222;    Burrell  v. 
State,  129  Ind.  290;  Stalcup  v.  State, 
129  Ind.  519;  Pulaski  Co.  v.  Shields 
(Ind.,  1891),  29  N.  E.  Rep.  385;  Eppert 
V,  Hall,  133  Ind.  417;  Kentucky,  etc.. 
Bridge  Co.  v.  Quihkert,  2  Ind.  App. 
244;  Michael  v,  Fetterhoof  (Ind.  App., 
1891),  28  N.  E.  Rep.  731;  Beers  z'.  Flock, 
2  Ind.  App.  567;  NichoU  v,  Pressler,  3 
Ind.  App.  324;  Eaken  v,  Thompson,  4 
Ind.  App.  393;  Terra  Haute,  etc.,  R. 
Co.  V,  Schaeffer,  5  Ind.  App.  86;  Hell- 
zer  V,  Bossard  (Ind.  App.,  1893),  33  M. 
E.  Rep.  217;  Evansville,  etc.,  R.  Co. 
V.  Weikle,  6  Ind.  App.  340;  Robertson 
V,  Monroe,  7  Ind.  App.  470;  Noftsger 
V,  Smith,  6  Ind.  App.  54;  Walker  9. 
Johnson,  6  Ind.  App.  600;  Kackley  v. 
£vansville,  etc.,  R.   Co.,  7  Ind.   AppL 
169. 

Iowa, — Ressler  v,  Baxley,  81  Iowa 
750;  Churchill  v.  Gronewig,  8t  Iowa 
449;  Blair  v,  Madison  County,  81  Iowa. 
313;  Carpenter  v,  Scott,  86  Iowa  563; 
Ketcham  v,  Larkin  (Iowa,  1893),  55  N. 
W.  Rep.  472;  Fulliam  v.  Hagens 
(Iowa,  1891),  50  N.  W.  Rep.  355; 
Freeman  v,  Herwig  (Iowa,  1892),  51 
N.  W.  Rep.  169;  Buetzier  v,  Jones,  85 
Iowa  721;  Stone  v,  Moore,  83  Iowa 
186;  State  V,  Conable,  81  Iowa  60; 
Ellithorpe  v.  Reidessell  (Iowa,  1893), 
55  N.  W.  Rep.  313;  Cochran  v,  Iowa 
Cent.  R.  Co.,  86  Iowa  753;  Hughes  v. 
Chicago,  etc.,  R.  Co.  (Iowa,  1893),  5S 
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N.  W.  Rep.  470;  Daugherty  v,  Chicago, 
etc.,  R.  Co.  (Iowa,  1893),  54  N.  W. 
Rep.  219;  Criss  v,  Chicago,  etc.,  R. 
Co.  (Iowa,  1893).  55  N.  W.  Rep.  523; 
McMurrin  v,  Rigby  (Iowa,  1893),  53  N. 
W.  Rep.  1079;  Kimball  v,  Saquin,  86 
Iowa  186. 

Kansas^ — Kansas  City,  etc.,R.  Co.  v. 
Gumes,  50  Kan.  655;  Yadon  v.  Mackey, 
50  Kan.  630;  Mullaney  v.  Humes,  48 
Kan.  368;  Kansas  City  v.  Manning, 
50  Kan.  373;  Cogshall  v.  Pittsburgh 
Roller  Milling  Co.,  48  Kan.  480;  Wich- 
ita, etc.,  R.  Co.  V,  Johnson,  47  Kan. 

351. 
Kentucky, — Quinlich  r.  Quinlich,  12 

Ky.  L.  Rep.  589;  Hampton  v.  Meek 
(Ky.,  1891),  15  S.  W.  Rep.  521;  Louis- 
ville, etc.,  R.  Co,  V.  Foley  (Ky.,  1893), 
21  S.  W.  Rep.  866;  Louisville,  etc.,  R. 
Co.  V.  Law  (Ky.,  1893).  21  S.  W.  Rep. 
648;  Holmes  v,  Harringer  (Ky.,  1892), 
20  S.  W.  Rep.  225;  Gayheart  v,  Pat- 
ton  (Ky.,  1893),  20  S.  W.  Rep.  912. 

Louisiana.  —  Olivier  v,  Louisville, 
etc.,  R.  Co.,  43  La.  Ann.  604. 

Massachusetts,  —  Westcott  v.  New 
York,  etc.,  R.  Co.,  152  Mass.  465; 
Hillyer  v,  Dickinson,  154  Mass.  502. 

Michigan,  —  Essex  vi  lie  v.  Emery 
(Mich.,  1892),  51  N.  W.  Rep.  204;  Cos- 
lello  V,  Ten  Eyck,  86  Mich.  348; 
Oldenberg  v.  Miller,  82  Mich.  650; 
Wolf  V,  Irwin,  84  Mich.  344:  Jacobia 
V.  Terry,  92  Mich.  275;  Luttenton  v, 
Fritz,  83  Mich.  145;  Retan  v.  Lake 
Shore,  etc.,  R.  Co.,  94  Mich.  146. 

Minnesota,  —  Cosgrovt  v,  Kohler,  45 
Minn.  148;  Ostrander  v,  Everest,  44 
Minn.  419;  Culver  v,  Scott,  etc..  Lum- 
ber Co.,  53  Minn.  360;  Bohan  v,  St. 
Paul,  etc.,  R.  Co.,  49  Minn.  488;  Law- 
son  V,  Viehman,  50  Minn.  488;  Innis 
V.  Maxwell,  42  Minn.  371;  Krogstad 
V.  Northern  Pac.  R.  Co.,  46  Minn.  18; 
Koch  V.  St.  Paul  R.  Co.,  45  Minn.  407; 
Henderson  v.  St.  Paul,  etc.,  R.  Co., 
52  Minn.  479;  Bergloff  v,  Mille  Lacs 
Lumber  Co.,  47  Minn.  564;  Cowles  v, 
Canfield,  49  Minn.  496;  Garnder  v, 
Minea,  47  Minn.  295. 

Mississippi, — Louisville,  etc.,  R.  Co. 
V,  Van  Eaton  fMiss.,  1892),  11  So. 
Rep.  hi;  Louisville,  etc.,  R.  Co.  v, 
Crayton,  69  Miss.  152;  Kansas  City, 
etc.,  R.  Co.  V.  Cantrell,  70  Miss.  329; 
Mobile,  etc.,  R.  Co.  v,  Gunn,  68  Miss. 
366;  Bernheim  v,  Dibrell  (Miss., 
1892),  II  So.  Rep.  795;  Greenville 
Brick,  etc..  Imp.  Co.  v,  Hyatt,  etc., 
Mfg.  Co.  (Mito.,  Z89Z),  zz  So.  Rep. 
47X. 


Missouri,— 'WsLvamonir^^  v,  Huber, 
39  Mo.  App.  326;  McCartney  v.  Fin- 
nell,  106  Mo.  445;  Mauget  v,  O'Neill, 
51  Mo.  App.  35;  Deuchler  v.  Farmers* 
F.  Ins.  Co.,  51  Mo.  App.  154;  O'Con- 
nell  V.  St.  Louis,  etc.,  R.  Co.,  106  Mo. 
482;  Duggan  V,  Wabash  Western  R. 
Co..  46  Mo.  App.  266;  State  v,  Geise, 
39  Mo.  App.  189:  State  v,  Bateswell, 
105  Mo.  609;  Dickson  v.  Missouri  Pac» 
R.  Co.,  104  Mo. 491;  Henry  v,  Wabash 
Western  R.  Co.,  109  Mo.  488;  Pohlman 
V,  Tilden,  44  Mo.  App.  569;  Polhaus  v, 
Atchison,  etc.,  R.  Co.,  45  Mo.  App. 
153;  Newland  College  v,  Borck,  44 
Mo.  App.  19;  Wilbur  v.  Turner,  39 
Mo.  App.  526;  Brown  v.  Union  R.  Co., 
51  Mo.  App.  192;  Franklin  v.  Fischer, 
51  Mo.  App.  345;  Williams  v.  Missouri 
Pac.  R.  Co.,  109  Mo.  475;  State  v, 
McCoy,  III  Mo.  517;  Ballard  v,  Chi- 
cago, etc.,  R.  Co.,  51  Mo.  App.  453; 
Reisert  v.  Williams,  51  Mo.  App.  13; 
Penter  v,  Roberts,  51  Mo.  App.  222; 
Mesker  v.  Cutler,  51  Mo.  App.  341; 
State  V,  Minton,  116  Mo.  605. 

Montana, — Sweetland  v,  Olsen,  1 1 
Mont.  27;  O'Donnell  v,  Bennett,  12 
Mont.  242. 

Nebraska,  —  Porter  v,  Sherman 
County  Banking  Co.,  36  Neb.  271; 
Connor  v.  Draper,  34  Neb.  870;  Fran- 
sen  V.  Eller,  34  Neb.  664;  Curry  v.  Met- 
calf.  39  Neb.  256;  Farmers*  etc.,  Bank 
V,  Dunbier,  32  Neb.  487;  Tubbs  r. 
Mcintosh,  31  Neb.  238;  Conklin  v, 
Graham,  32  Neb.  546:  Tallman  v. 
Miller,  32  Neb.  559;  Billingsley  v, 
Ricketts,  32  Neb.  438:  Bull  v.  Wagner, 

33  Neb.  246;  Deering  v,  Ruffner,  32 
Neb.  845;  Hill  v,  Fouse,  32  Neb.  637; 
Wasmer  v.  Lean,  32  Neb.  519;  Brecher 
V,  Treitschke,  33  Neb.  699;  Kelly  ». 
Watts,  33  Neb.  729;  McCleneghan  v. 
Reid,  34  Neb.  472:   Nichols  v.  Miller, 

34  Neb.  459;  Beeler  v.  Lamed  First 
Nat.  Bank,  34  Neb.  348;  Hill  v,  Hel- 
man,  33  Neb.  731;  Roach  v,  Hawkin* 
son,  34  Neb.  658;  Omaha  Real  Estate, 
etc.,  Co.  V,  Murphy,  53  Neb.  800; 
Courtney  v,  Neimeyer,  33  Neb.  796; 
Union  Pac.  R.  Co.  v,  Marston,  30 
Neb.  241. 

New  Mexico. — Cerf  v,  Badaraco  (N. 
Mex.,  1891),  27  Pac.  Rep.  504;  Lacey 
V,  Woodward  (N.  Mex.,  1891),  25  Pac. 
Rep.  785;  Corkins  v,  Prichard,  3  N. 
Mex.  184. 

New  York, — Oliver  v,  Moore  (Su- 
preme Ct.),  12  N.  Y.  Supp.  343;  Smith 
V,  Gunn  (Supreme  Ct.),  12  N.  Y.  Supp. 
808;   Trimmer  v.  Fish  (Supreme  Ct.) 
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15  N.  Y.  Supp.  68;  Titus  v.  Poole  (Su-  Kene  v,  Becgkb^  (Supreme  Cu\  \i 

preme  Ct.)»  14  N.  Y.  SiBpp.  678;  Wedge  N.  Y.  Supp.  943;  Hall  v.  Canary  (City 

V.  McMahoQ  (Supreme  Cc),  11  N.  Y.  Ct.).   13    N.   Y.  Supp.   582;    Grabaai 

Supp.  459;  Hall  v,  iittletoQ  (Supreme  v.  RichArdson  (Supreme   Ct.),  11    N. 

Ct.),   13   N.   Y.  Supp.  323;   Da^idsoo  Y.   Supp.   328;    May  v,  Hamesschlag 

Steam  Pump  Co.  v.  Peerless  Mfg.  Coi.  (Brooklyn  City  Ct.),  14  N^  Y.  Supp. 

(C.  PI.),  13  N.  Y.  Supp.  368;   Hunter  636;  Duford  v,  Patrick  (Supreme  Cu), 

V,  Stuge  (Super.  Ct.)«  13  N.  Y.  Supp.  15  N.  Y.  Supp.  285;  Byron  v.  Bell  (C. 

557;  ScUumaker  v.  Mather  (Supreme  Pl.X  14  N.  Y.  Supp.   886;   Burtis  v. 

Ct.),    14  N.    Y.   Supp.    911;    Hoe    v,  Cassidy  (Brooklyn  City  Ct.),  11  N.  Y. 

Hoey  (City  Ct,),  1$  N.  Y.  Supp.  105;  Supp.  959;  Prensser  v.  Stock&on  (C. 

Whittin  V.  Fitzwater,  58  Hun  (N.  Y.)  PI.),  14  N.  Y.  Supp.  877;  Moskovitz  ». 

6oi;  Berg  v.  Carroll  (C.  PU),  16  N.  Y.  Ugbte.  68  Hun  (N.  Y.)  loa;  Wcigh- 

Supp.  175;   Millett  V.  New  York,  etc.,  mann  v.  Sire  (Supreme  Ct.),  16  N.  Y. 

R.  Co.  (Supreme  Ct.),  19  N.  Y.  Supp.  Supp.  701;   Martin  v,  Piatt  (Supreme 

122;   Nutting  V,  Kings  County  El.  R«  Ct.),  16  N.  Y.  Supp.  115;  McGoorty  v. 

Co.  (Supreme  Ct.),i6  K.  Y.  Supp.  673;  Curran  (Brooklyn  City  Ct.),  11   N.  Y. 

Kozer  v.  Somoner  (Supreme  Ct.),  19  N.  Supp.  777;  Morris  v.  Eighth  Ave.  R. 

Y.  Supp.  449;  Sternberger  v.  Metro-  Co.,  68  Hun  (N.  Y.)  39;  Gross  v,  Janc- 

politan  El.  R.  Co.,  a  Misc.  Rep.  (N.  sok  (C.  PI.),  10  N.  Y.  Supp.  541;  Storm 

Y.  C.  PI.)  1x3;   Holmes  v,  Jones,  69  v,  Phenix  Ins.  Co.  (Supreme  Ct.),  15 

Hun  (N.  Y.)  346;  Sherman  y,  Rogers  N.  Y.  Supp.  aSi;  Guion  v.  Mundy(C. 

(Supreme  Ct.),  24  N.  Y.  Supp.  390;  PL).  x8   N.  Y.  Supp.  445;    Boues  v. 

Willard  v.  Holmes,  a  Misc.  Rep.  (N.  Steflfens  (Supreme  Ct.),  16  N.  Y.  Supp. 

Y.  C.  PI.),  303;  Toomey  v.  Delaware,  819:  Lay  ton  v,  Brady  (City  Ct.),  20 

etc.,  R.  Co.   (Super.  Ct.),   24  N.    Y.  N.  Y.  Supp.  S34;  Olena  v.  Hunting- 

Supp.  108;  Randall  v,  Packard  (C.  PI.),  ton  (Supreme  Ct.),  15  N.  Y.  Supp.  614; 

ao  N.  Y.  Supp.  716;   Beaker  v.  Com-  Mitchell  v.    Broadway,   etc.,    R.   Co. 

mercial   Union  Assur.  Co.  (Supreme  (Supreme  Ct.),24  N.  Y.Supp.  32;  Kruse 

Ct.),  20  N.  Y.  Supp.  37;   Korneman  v,  v.  Seeger,  etc..  Co.  (City  Ct.),  15  N. 

Fred  Hower   Brewing  Co.  (Brooklyn  Y.  Supp.  835;   Pentlarge  v.  Eddy  (Su- 

City  Ct.),  24  N.  Y.  Supp.  103;   Brown  preme  Ct.),  15  N.  Y.  Supp.  968;  Bauer 

V,    Wakeman    (City   Ct.),    16    N.    Y.  v.  Consumers'  Ice  Co.  (Super.  Ct.),  15 

Supp.    846;     Kingsland    v,    Murray,  N.  Y.  Supp.  975;  Van  Dorn  v.  Jelliffe 

133  N.  Y.  170;  Matter  of  Thompson,  (City  Ct.),  16  N.  Y.  Supp.  209;   Con- 

127  N.  Y.  463;  Van  Reypen  v.   Van-  ger  v,  Kinney  (Supreme   Ct.).  16  N. 

dermark    (City    Ct.),    46    N.    Y.    St.  Y.  Supp.   752;  Anderson  v.  Supreme 

Rep.  296;  Mortimer  v,  Doelger,  58  N.  Council  (Supreme  Ct.),  16  N.  Y.  Supp. 

Y.  Super.  Ct.  578;   Ehrman  v.  Brook-  947;  Klpp  v.  Scott  (Supreme  Ct. ).  16  N« 

lyn   R.  Co.  (Supreme  Ct.),  14  N.  Y.  Y.  Supp.  948;  Lee  v,  Wightman  (Su- 

Supp.  336;  Tidden  v,  Raab  (Supreme  preme  Ct.),  x6  N.  Y.  Supp.  949;  Young 

Ct.),  14  N.  Y.  Supp.  556;   Mc Bride  v,  v,  Kingsbury  (Supreme  Ct.),  16  N.  Y. 


Orange  County  R.  Co.  (Supreme  Ct.),  Supp.  950;  Mnssen  v.  White  (Supn 

15  N.  Y.  Supp.  505;   Maboney  z'.  New  Ct.)«  16  N.  Y.   Supp.  951;   Bedell   0. 

York   Cent.,   etc.,   R.    Co.   (Supreme  Kirk  (Supreme  Cl),  17  N.  Y.  Supp. 

Ct.),   15   N.  Y.  Supp.  501;   People  v.  638;  Mann  v.  Brooklyn  (Supreme  Ct.), 

McHale  (Supreme  Ct.).  15  N.  Y.  Supp.  17  N.  Y.  Supp.  643;  Schmerenbeck  o. 

496;  Oliver  tr.  Moore  (Supreme  Ct.),  Funke  (Supreme  Ct.),  17  N.  Y.  Supp. 

IS  N.  Y.  Supp.  210;  Mendel  «.  Brook-  717;  Menike  v.  Manhattan  R.  Co.  (Su- 

lyn   R.  Co.  (Supreme   Ct.),  10  N.  Y.  per.  Ct.),  17  N.  Y.  Supp.  954;  Zim- 

Supp.  796;   Parker  v.  Knox  (Supreme  merman    v,    Broadway,   etc.,   R.   Co. 

Ct.),  15   N.  Y.  Supp.  256;  Kellow  w.  (Super.  Ct.),  I7N.  Y.Supp.  957;  Lein* 

McCaw  (Brooklyn  City  Ct.),  14  N.  V.  kAuf  v.  Lombard  (Super.  Ct.),  17  N. 

Supp.  267;   Petrie  v.  Petrie,  126  N.  Y.  Y.  Supp.  953;  Rudolph   v.  McCaldia 

683;   Raeder  v,  Ibert  (Brooklyn  City  (City  Ct.),  17  N.  Y.  Supp.  959;  Cor- 

Ct.).  14  N.'Y.  Supp. 930;  Stone  W.Troy  aelius  v.   Reiser  (C.    PI.),   18   N.   Y. 

(Supreme   Ct.),  14   N.  Y.  Supp.  616;  Supp.  113;   Harris  v.  Pryor  (C.  M.X 

Kerr  V.  Hammer  (Supreme  Ct.),  15  N.  18   N.   Y.  Supp.   128;   Gould   v.  Wal- 

Y.  Supp.  605;   Barwick  v.  Gast  Litho-  bridge  (Super. Ct.),  t8  N.  Y.  Supp.  190; 

graphic,  etc.,  Co.,  $8  Hun  (N.  Y.)  603;  Depan  v.  Wallace  (Supreme  Ct.)  18  N; 

Crosby  v,  Delaware,  etc.,  Canal  Co.  Y.  Supp.  274;   Riley  v.  Rea  (Supreme 

(Supreme  Ct.),  13  N.   Y.  Supp.   306;  Ct.),  18  N.  Y.  Supp.  597;  Sanford  «, 
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Moas  (Supreme  Ct.)t  i8  N.  Y.  Supp. 
673;  Fisher  v.  Smith  (Brooklyn  City 
Ct.),  18  N.  Y.  Supp.  752;  Hulse  v, 
NichoU  (Supreme  Ct.),  18  N.  Y.  Supp. 
890;  Armour  v,  Kirchoff  (City  Ct.),  19 
N.  Y.  Supp.  175;  Lutz  V,  Keiser  (Su- 
preme Ct.),  19  N.  Y.  Supp.  505;  Haas 
V.  Altieri  (City  Ct).,  19  N.  Y.  Supp. 
687;  Soderman  v.  Troy  Steel,  etc.,  Co. 
(Supreme  Ct.),  24  N.  Y.  Supp.  401; 
Schuler  v.  Roberts  (Supreme  Ct.),  21 
N.  Y.  Supp.  27;  Rieger  V.  Swan  (City 
Ct.),  22  N.  Y.  Supp.  747;  Goldstein  v, 
Silverstein  (City  Ct.),  23  N.  Y.  Supp. 

350. 
North  Carolina, — Cox  v,  Jones,  110 

N.  Car.  309. 

North  Dahota. — Taylor  v.  Jones  (N. 
Dak..  1893),  55  N.  W.  Rep.  593. 

Ohio, — Turner  v.  State,  5  Ohio  Cir. 
Ci,  Rep.  537. 

Oklahoma, ^^Yio\An%oxtv,  Peru  Plow, 
etc.,  Co.,  I  Okla.  14a 

Or/-^!?/*.— Hardwick  v.  State  Ins.  Co., 
23  Oregon  290;  State  v.  Foot  You,  24 
Oregon  61;  Custer  v.  Custer  (Oregon, 
1892),  29  Pac.  Rep.  78. 

Pennsylvania, — Miller  v.  Hammer, 
141  Pa.  St.  196;  Hoge  v.  Dwelling 
House  Ins.  Co.,  138  Pa.  St.  66;  Yost 
V,  Mensch,  27  W.  N.  C.  (Pa.)  562; 
Readdy  v,  Shamokin,  137  Pa.  St.  98; 
People's  Sav.  Bank  v,  Alexander,  140 
Pa.  St.  22;  Quigley  v,  Delaware,  etc., 
Canal  Co.,  142  Pa.  St.  388;  Currier  v. 
Grebe,  142  Pa.  St.  48;  Light  v«  Zeller, 
144  Pa.  St.  570;  Fisher  v.  Delaware, 
etc..  Canal  Co.,  153  Pa.  St.  379;  Na- 
tional Dredging  Co.  v.  Mundy,  155 
Pa.  St.  233;  Sylvester  v,  Maag,  155 
Pa.  St.  225;  Hoffman  v.  Burr,  155  Pa. 
St.  218. 

Rhode  Island, — Davidson  r.  "Wheeler, 
17  R.  I.  433. 

South  Carolina. — Sullivan  v,  Susong, 
36  S.  Car.  287;  Miami  Powder  Co.  v. 
Port  Royal,  etc.,  R.  Co.,  38  S.  Car.  78; 
Du  Rant  v,  Du  Rant,  36  S.  Car.  49; 
Redfearn  v,  Douglass,  35  S.  Car.  569. 

Tennessee, — Newport  News,  etc.,  R. 
Co.  V.  Griffin,  92  Tenn.  694;  Tarvers 
V,  State,  90  Tenn.  485. 

Texas, —  Rio  Grande  Bridge,  etc., 
Co.  V,  Varela  (Tex.  Civ.  App.,  1893), 
22  S.  W.  Rep.  993;  Langston  v.  Ham- 
mond (Tex.  App.,  1890),  15  S.  W.  Rep. 
197;  Barrow  v.  Henry  (Tex.,  1890),  15 
S.  W.  Rep.  221;  Swan  v.  Acres,  80 
Tex.  245;  International,  etc.,  R.  Co. 
V,  Brazil,  78  Tex.  314;  Calhoun  v, 
Quinn  (Tex.  Civ.  App.,  1892),  2Z  S. 
W.  Rep.  705;  Show  V,  Seymour  (Tex. 


Civ.  App.,  1893),  22  S.  W.  Rep.  925; 
Galveston,  etc.,  R.  Co.  v,  Wesch  (Tex, 
Civ.  App.,  1893),  21  S.  W:  Rep.  1014; 
International,  etc.,  R.  Co.  v.  Hall,  i 
Tex.  Civ.  App.  221;  Bowen  v.  State 
(Tex.  App.,  1892),  18  S.  W.  Rep.  464; 
i£tna  Ins.  Co.  v,  Hanna,  81  Tex.  487; 
Browser  v.  Field  (Tex.,  1891),  17  S. 
W.  Rep.  45;  Gulf,  etc.,  R.  Co.  v, 
Necco  (Tex.,  1891),  18  S.  W.  Rep.  564; 
Dallas,  etc.,  R.  Co.  v,  Kinnard  (Tex., 
1892),  18  S.  W.  Rep.  1062;  Niagara  F. 
Ins.  Co.  V,  Lee  (Tex.,  1892),  19  S.  W. 
Rep.  1030;  Bonner  v.  Bean,  80  Tex. 
152;  Missouri  Pac.  R.  Co.  v,  Platzer 
(Tex.,  1891),  15  S.  W.  Rep.  577;  St, 
Louis,  etc.,  R.  Co.  v,  McClain,  80 
Tex.  85;  Koenigheim  v.  Sherwood,  79 
Tex.  508;  Baylors'.  Hopf,  81  Tex,  637. 

d7/aA.— State  V.  Cragum  (Utah, 1 891), 
27  Pac.  Rep.  4. 

Virginia. — BarboMr  v,  Melandy,  88 
Va.  595;  Preston  v,  Oley,  88  Va.  491; 
Burch  V,  Hylton,  89  Va.  441;  Blakeley 
V,  Morris  (Va.,  1893),  17  S.  E.  Rep. 
126;  Richmond,  etc.,  R.  Co.  v.  Bur- 
nett, 88  Va.  538;  Bell  v.  Com.,  88  Va. 
365;  Boulware  v,  Jewett,  87  Va.  253. 

Washington, — Dillon  v,  Folsom,  5 
Wash.  439;  In  re  Hoover's  Will  (D. 
C),  19  Wash.  L,  Rep.  178;  Puget 
Sound,  etc.,  R.  Co.  v,  Ingersoll,  4 
Wash.  675:  Pederson  v,  Seattle  Con- 
solidated St.  R.  Co.,  6  Wash.  202; 
Graves  v,  Griffith  Realty,  etc.,  Co.,  3 
Wash.  742;  Noyes  v,  Pugin,  2  Wash. 
653;  Cogswell  V,  West  Street,  etc., 
Electric  R.  Co.,  5  Wash.  46. 

West  Virginia, — State  v.  Ice,  34  W. 
Va.  244. 

Wisconsin, — Valley  Iron  Works  Mfg. 
Co.  V,  Grand  Rapids  Flouring  Mills 
Co..  85  Wis.  274;  Johnson  v,  Borson, 
77  Wis.  593;  Larson  r.  Lake  Superior, 
etc.,  R.  Co.,  79  Wis.  201;  Bergevin  ». 
Chippewa  Falls,  82  Wis.  505;  Werner 
V,  Ashland  Lighting  Co.,  84  Wis.  652; 
McDermott  v.  Chicago,  etc.,  R.  Co., 
85  Wis.  102:  Brown  v,  Vannaman,  85 
Wis.  451;  Hurd  v.  Milton,  82  Wis.  402; 
Weadock  v,  Kennedy,  80  Wis.  449; 
Arnold  v.  State,  81  Wis.  278;  Aultman 
w.  Ritier,  81  Wis.  395;  Rumrill  v,  Del- 
afield,  82  Wis.  184;  Coolican  v,  Mil- 
waukee, etc  ,  Imp.  Co.,  79  Wis.  471; 
Dugan  V,  Chicago,  etc.,  R.  Co.,  85 
Wis.  609. 

Wyoming,~^0* Brien  v.  Foglesong,  3 
Wyoming  57. 

United  States,  —  Morning  Journal 
Assoc.  V.  Rutherford,  si  Fed.  Rep. 
513;  Smith  V,  Sun  Printing,  etc.,  As- 
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Esaminfttion  of  the                        APPEALS.  Case  on  Appeal. 

Findings  of  Conrt. — The  findings  of  a  trial  court  in  actions  at  law 

stand  in  place  of  the  verdict  of  a  jury ;  *  and  if  there  is  any  le- 
gal evidence  to  sustain  them  they  will  not  be  reviewed  on  appeal.* 

soc,   55  Fed.   Rep.   240;    Henning  v.  term   of  the  Supreme  Court  has   no 

Western  Union  Tel.  Co.,  43  Fed.  Rep.  power  to  review  upon  the  facts  an  in- 

131;  The  Columbia,  50  Fed.  Rep.  441;  terlocutory  judgment   directed   by  a 

The  William  Branfoot,  52  Fed.  Rep.  referee.  Dorchester  v.  Dorchester  (Ct. 

390;  Anderson  v.  New  York,  etc.,  R.  App.),  30  N.  Y.  St.  Rep.  498. 

Co.,  47  Fed.  Rep.  38.  Decree  of  Surrogate, — A   judgment 

By  Statute. — Where  the  judgment  of  of  the  general  term  of  the  Supreme 
an  inferior  appellate  court  is  made  by  Court  reversing  on  the  facts  a  decree 
statute  conclusive  and  final  as  to  ques-  of  a  surrogate  admitting  a  will  to 
tionsof  fact, an  appeal  therefrom  raises  probate,  and  directing  a  new  trial  of 
no  questions  for  review  in  a  case  tried  questions  of  fact  by  a  jury,  is  not 
on  issues  of  fact,  unless  a  question  of  an  interlocutory  judgment  or  an  in- 
law is  raised  by  exceptions,  instruc-  termediate  order  affecting  the  final 
tions,  propositions  submitted  to  the  judgment  entered  upon  the  verdict  on 
courts,  or  in  some  other  appropriate  trial  of  the  issue  so  ordered,  within 
manner.  Bradish  v.  Yocum.  130  111.  the  meaning  of  the  Code  Civ.  Pro. 
391;  Schlesingerv.  Keifer,  I3t  111.  104.  N.  Y.,  §   1316,   Matter  of    Budlong's 

Where  an  appellate  court  is  ex-  Will,  126  N.  Y.  423.  But  even  in  such 
pressly  vested  by  statute  with  the  case  it  will  not  reverse  unless  the  de- 
same  power  to  decide  questions  of  cision  below  is  clearly  against  the 
fact  on  appeal  as  the  trial  court,  it  is  weight  of  evidence  on  the  whole  rec- 
under  obligation  to  examine  and  de-  ord.  Davis  v.  Clark,  87  N.  Y.  623. 
cidc  such  questions  as  a  court  of  the  On  Appeal  from  Order, — The  gen- 
first  instance.  McGraw  v.  Cornell  eral  term  may  examine  facts,  and,  if  it 
University,  45  Hun  (N.  Y.)  364;  Davis  arrive  at  a  different  conclusion,  will  set 
V.  Clark,  87  N.  Y.  623;  Hewlett  v,  aside  the  order  made  by  the  special 
Elmer,  103  N.  Y.  156.  term   of   the  Supreme  Court   below. 

Order  Denying  Kew  Trial. — Where  an  Sperb  v.  Metropolitan  £1.  R.  Co.  (Su- 

appellate    court    has    jurisdiction    of  preme  Ct.),  10  N.  Y.  Supp.  865. 

questions  of  law  only,  an  appeal  from  1.  Hallock   v,    Portland,   8   Oregon 

an  order  denying  a  new  trial  brings  186;  Walrod  v.  Flanigan,  75  Iowa  366; 

up  only   questions   of  law.     State  v.  Ellsworth  v,  Campbell  (Iowa,    1893), 

Pujo,  41  La.  Ann.  348.  54  N.  W.   Rep.  477;  Weil  v.   Eckard, 

Hew  York — Assumed  Jurisdiction. —  37  Kan.  696;  Pierson  v,  Slifer,  52  Mo. 

Where  on  appeal  from  an  interlocu-  App.    273;    Com.     v,     Westinghouse 

tory  judgment  entered  on  a  referee's  Electric,  etc.,  Co.,  151  Pa.  St.  265.    So 

report,  the  general  term  reverses  on  with  special  findings.    Lobdell  v.  Bald- 

the   facts,   although  confined  by  the  win,  93  Mich.  569;  Gilchrist  v,    Kelly, 

Code  Civ.  Pro.,  §  looi,  to  a  review  of  85    Mich.  413;    Keating   v.  Springer, 

questions  of  law,  the  Court  of  Appeals  44  111.   App.  547;   Cary  v.  Norton,  35 

will  reverse  and  remand  the  cause  for  111.  App.  365;  Watts  v.  Sweeney,   127 

a  decision   on  the   questions  of  law  Ind.  116;  Miller  v.  Best,  36  111.  App. 

alone.     Dorchester  v,  Dorchester,  121  74;  Ditto  v,  Sharpe,  35  111.  App.  132: 

N.  Y.  156.  Conrad  v,  Kloepfer,  33  111.  App.  228; 

Denying  Motion  for  New   Trial. —  Conwell  v.   Inderrieden,  35   111.  App. 

An  order  of  the  general  term  denying  389:   Wihilter  v.  Smith  (Tex.,    1889), 

a  motion  for  a  new  trial,  made  under  11  S.  W.  Rep.  1136;  Richards  v.  Moore 

§1001,  Code  Civ.  Pro.,  based  on  ex-  (Supreme  Ct.),   14  N.   Y.  Supp.   851; 

ceptions    taken    during    the    trial,   is  Evans  v.  State  Bank,  141  U.  S.  107; 

appealable  to  the  Court  of  Appeals;  Sauter   v.    Dollman,    46    Minn.    504; 

but  neither  the  Court  of  Appeals  nor  Robson  v,  Tomlinson,  54  Ark.  229. 

the  general  term  can  consider  ques-  2.  Alabama,  —  Dodd    v.    State,    92 

tions  of  fact  on  such  a  motion.     Ray-  Ala.  61. 

nor  V,  Raynor,  94  N.  Y.  248;  Wahl  v,  Arkansas,  —  Blass     v,     Anderson 

Barnum,    116    N.    Y.  95;    Walker    v,  (Ark.),  22  S.  W.  Rep.  94:   Bunch  v, 

Spencer,  86  N.  Y.  162.  Potts,  57  Ark.  257. 

Judgment  of  Referee, — The  general  California, — Tuffree  v.  Brock  (Cal. 
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i893)»  31  Pac.  Rep.  1134;  Delano  f. 
Jacobs.  96  Cal.  275;  Joseph  v,  Macow- 
sky,  96  Cal.  518;  Hemlen  v.  Heilbron, 

97  Cal.  loi ;  Statler  v,  Broedel,  89  Cal. 
1S4;   Stockton  Sav.   Bank  v.  Staples, 

98  Cal.  189;  Fitzgerald  v,  Neustadt, 
91  Cal.  600;  Hoyt  v.  Selby  Smelting, 
etc.,  Co.,  90  Cal.  339;  Howell  v,  Bur- 
lingame,  90  Cal.  379;  White  v,  McKie 
<Cal.,  1891),  27  Pac.  Rep.  427;  San 
Bernardino  Nat.  Bank  v,  Colton  Land, 
etc.,  Co.,  91  Cal.  124;  Belhow  v, 
Shorb.  91  Cal.  141;  Lovejoy  z/.  Chand- 
ler, 93  Cal.  376;  Young  v,  Donegan 
(Cal.,  1892),  29  Pac.  Rep.  412;  Childs 
V.  Lanterman,  95  Cal.  369;  Startler  v, 
Broedel,  84  Cal.  184;  Duff  v.  Duff,  87 
Cal.  104;  Storch  v.  McCain,  85  Cal. 
304:  Campe  v,  Meierdiercks,  87  Cal. 
290;  Long  V,  Saufley,  89  Cal.  437; 
Breeze  v.  Brooks,  97  Cal.  72;  Reay  v, 
Butler,  95  Cal.  206;  Robinson  v,  Mc- 
Donald, 92  Cal.  33;  Ganceart  v.  Henry, 
98  Cal.  281;  Fisher  v.  Hopkins  (Cal., 
1893),  33  Pac.  Rep.  438;  Bull  v.  Strong, 
98  Cal.  27;  Georgeson  v.  Consumers' 
Lumber  Co.  (Cal.,  1892),  31  Pac.  Rep. 
257;  Alexander  v.  Chick  (Cal.,  1892), 
30  Pac.  Rep.  587;  Burbridge  v,  Lem- 
mert,  99  Cal.  493. 

Colorado.  —  Nixon  v.  Harmon,  17 
Colo.  276;  Lundy  v,  Hanson,  16  Colo. 
267;  Amter  v.  Conlon,  3  Colo.  App. 
1S5;  Olson  V,  Scott.  I  Colo.  App.  94; 
Witkowski  v.  Hill,  17  Colo.  372*  Col- 
lins V.  McChurg,  I  Colo.  App.  348; 
Ay  res  v.  People,  3  Colo.  App.  117; 
Wallace  v.  Giltman  (Colo.,  1893),  33 
Pac.  Rep:  185;  Thorne  v,  Schumaker 
Piano  Co.,  3  Colo.  App.  183;  Light- 
hall  V.  Moore,  2  Colo.  App.  554;  Look 
V.  Odle,  3  Colo.  App.  87;  Gillett  v, 
McAllister,  i  Colo.  App.  168;  Castner 
-z'.  Richardson,  18  Colo.  497. 

Connecticut,  —  In  re  3turdevant*s 
Estate  (Conn.,  1892),  23  Atl.  Rep. 
826. 

Georgia, — Chavos  v.  State,  89  Ga. 
147;  Sanders  v.  State,  88  Ga.  254. 

Idaho, — Hoffman  v,  Hoffman  (Idaho, 
1890),  46  N.  W.  Rep.  1 106. 

Illinois. — Behrensmeyer  v,  Kreitz, 
135  111.  591;  Moran  v,  Gordon,  33  111. 
App.  46:  Dempsey  v,  Whiteside,  31 
111.  App.  32;  Mullaney  v.  Duffy,  145 
III.  559;  Sherrett  v.  Royal  Clan,  37 
111.  App.  446;  Kouhn  V,  Schroth,  44 
111.  App.  513;  South  Park  Com'rs  v, 
Gavin,  139  111.  280;  Braun  v,  Winans, 
37  111.  App.  248;  Newfeld  v,  Doig,  37 
111.  App.  519;  Patterson  v,  Scott,  37 
111.    App.    520;   Allison  V,   Leslie,   40 


111.  App.  441;  Gamble  v,  Ross,  44  111. 
App.  291. 

Indiana, — First  v.  First,  132  Ind. 
572;  Equitable  Accident  Ins.  Co.  v. 
Stout,  135  Ind.  444;  Sohn  v,  Gantner, 
134  Ind.  31;  Ashmead  v.  Reynolds,  134 
Ind.  139;  Zimmerman  v,  Snyder,  6 
Ind.  App.  178;  Reddick  v,  Keesling, 
129  Ind.  128;  Anderson  v.  Galloway 
(Ind.  App.,  1891),  28  N.  E.  Rep.  570; 
Martinsville  First  Nat.  Bank  v,  Con- 
necticut Mut.  L.  Ins.  Co.,  129  Ind. 
241;  Deacon  v.  Van  Nuys,  129  Ind. 
580;  Brown  v,  Sullivan,  3  Ind.  App. 
211;  Duffy  V.  Carman,  3  Ind.  App.  207; 
Brundage  v,  Deschler,  131  Ind.  174; 
Bennett  v,  Acton,  130  Ind.  597;  Miller 
V,  Miller,  4  Ind.  App.  128;  Taylor  v, 
Birely,  130  Ind.  484;  Sinn  v.  King, 
131  Ind.  183;  McGregor  v,  Hubbs,  125 
Ind.  487;  Poole  v,  McGahan,  126  Ind. 
168;  Berridge  v.  Banks,  125  Ind.  561; 
Fankboner  v,  Corder,  127  Ind,  164; 
Lewis  V,  Godman,  129  Ind.  359;  Matt- 
ler  V.  Stragmier,  i  Ind.  App.  556; 
Louisville,  etc.,  R.  Co.  v,  Hendricks, 
128  Ind.  462. 

Iowa, — Harper  v,  Buder  (Iowa, 
1893),  54  N.  W.  Rep.  203;  Arbach  v, 
Chicago,  etc.,  R.  Co.,  86  Iowa  loi; 
King  V,  Chicago,  etc.,  R.  Co.  (Iowa, 
1893),  54  N.  W.  Rep.  204;  Markley  v, 
Keeney  (Iowa,  1893).  54  N.  W.  Rep. 
251:  Markley  v,  Hull,  51  Iowa  109; 
Rollins  V,'  Davidson,  84  Iowa  237; 
Pace  V,  Heinley,  85  Iowa  733;  Durlam 
V,  Steele  (Iowa,  1893),  55  N.  W.  Rep. 
509;  Smalleyt/.  Fullerton(Iowa,  1893), 
55  N.  W.  Rep.  320. 

Kansas, — Wyandotte  County  v,  Ar- 
nold, 49  Kan.  279;  Harrison  v,  Harri- 
son, 48  Kan.  443;  Miltonvale  State 
Bank  v,  Kuhnle,  50  Kan.  420;  Culver 
V,  Moeser,  46  Kan.  329;  Pollard  v, 
Newton  First  Nat.  Bank,  47  Kan.  406; 
Wilson  V,  Howell,  48  Kan.  150; 
Mushrush  v,  Zarker,  48  Kan.  382; 
Kirby  v,  Henry,  49  Kan.  176. 

Kentucky, — Haynes  v,  Wiley,  12 
Ky.  L.  Rep.  299;  Flowers  v.  Miller 
(Ky.,  1891).  16  S.  W.  Rep.  705;  Hall 
V.  Miles  (Ky.,  1893),  22  S.  W.  Rep. 
652;  Cottrell  V,  Branin  (Ky.,  1892), 
20  S.  W.  Rep.  703. 

Louisiana, — Sullivan  v.  New  Or- 
leans Stave,  etc.,  Co.,  44  La.  Ann. 
787;  Barrios  v,  Lacroix,  44  La.  Ann. 
147;  Consumers'  Ice  Co.  v,  Trautman 
(La.,  1893),  12  So.  Rep.  930. 

Maine, — Chase  v,  Jones,  84  Me. 
107;  Pettengill  v,  Shoenbar,  84  Me. 
104. 
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Maryland,  —  Thom&s     v.      Brandt 
(Md.,  1893),  26  Atl.  Rep.  524. 
Massachusetts, ^Qt^viTioti  v,  Shepard, 

156  Mass.  355;  Houghton  v,  Wllhelmy, 

157  Mass.  521. 

i1/«VA«"^fl«.— Voofheis  v.  People's 
Mut.  Ben.  Soc,  86  Mich.  31;  Bahan 
V.  Turnbull,  86  Mich.  347;  Bateman  v. 
Blaisdell,  83  Mich.  357;  Bates  v.  Her* 
rick,  82  Mich.  29S;  Ripley  v,  Selig- 
man,  88  Mich.  177;  Schuler  v,  Eckert, 
90  Mich.  165;  Peck  v.  Cook,  95  Mich. 
31;  McGill  V,  Hawks,  95  Mich.  153; 
Joslin  V,  Goebel.  90  Mich.  71;  Landy- 
skowski  V.  Martyn,  93  Mich.  575; 
Browne  v,  Winslow,  95  Mich.  441. 

Minnesota,-^Comb\nB.iioti  Steel,  etc., 
Co.  V.  St.  Paul  R.  Co.,  52  Minn.  203; 
St.  Paul  Trust  Co.  v.  Sargent,  44 
Minn.  449;  Macfee  v.  Horan,  45  Minn. 
519;  Hendrickson  ».  Tracy,  53  Minn. 
404;  Kilgore  v.  Frisbee,  52  Minn.  519; 
Joyslin  v.  Kent,  47  Minn.  271;  Cros- 
.Bon  V.  Olson,  47  Minn.  27;  Minnesota 
State  Agricultural  Soc.  v,  Swanson, 
48  Minn.  231;  Reynolds  v.  Curtiss,  53 
Minn.  257. 

Missouri. ^-Brsiy  v,  Adams  (Mo., 
1893),  21  S.  W.  Rep.  853;  Brown  v. 
Brown,  io6  Mo.  611;  St.  Louis  v.  Wet- 
zel, no  Mo.  260;  Griffith  v,  Kansas 
City  Material,  etc.,  Co.,  46  Mo.  App. 
539;  Schnare  r.  Austin,  106  Mo.  610; 
Wood  V.  Wood,  103  Mo.  17;  Naylor  v. 
Cox  (Mo.,  1893),  21  S.  W.  Rep.  589; 
Bray  v.  Kremp  (Mo.,  1893),  21  S.  W. 
Rep.  220;  Craig  v,  Kelly,  49  Mo.  App. 
312;  Hall  V.  Hall,  107  Mo.  loi;  Magee 
V.  Burch.  108  Mo.  336;  Kehoe  v,  Phil- 
lipi,  42  Mo.  App.  292;  Nelson  v.  Nel- 
son, 41  Mo.  App.  130:  Wanchaff  v. 
Masonic  Mut.  Ben.  Assoc,  41  Mo. 
App.  206;  McGee  v.  Lovelock.  39  Mo. 
App.  502. 

Montana, — Harris  v,  Lloyd, 1 1  Mont. 
390;  McMaster  v,  Montana  Union  R. 
Co.    (Mont.,     1892),    29    Pac.     Rep. 

539- 
Nebraska, — Cooper    v*    Chittenden, 

33  Neb.  313;  Johnson  v.  Blazer,  33 
Neb.  841;  Oleson  v,  Plattsmouth,  35 
Neb.  153;  Lewis  v,  Lewis,  31  Neb. 
528;  Columbus  Nat.  Bank  v.  Hollerin 
(Neb.,  1891),  48  N.  W.  Rep.  392; 
Hoagland  v.  Van  Etten.  31  Neb.  292; 
Westover  v,  Lewis,  36  Neb.  692;  Her- 
bert V.  Keck,  35  Neb.  508;  Gerber  v, 
Jones,  36    Neb.    126;   May  v,   Cahn, 

34  Neb.  652;  McConnell  v,  McCon- 
nell.  37  Neb.  57. 

A^t^flrftf.— Welland  v,  Williams,  21 
Nev.  230. 


A>w /frj^ry.— Dimrock  v.  U.  S.  Nat. 
Bank  (N.  J.,  1893),  25  Atl.  Rep.  926. 

New  Mexico.-^Lynch  v.  Grayson  (N. 
Mex.,  1893),  32  Pac.  Rep.  149;  Tor- 
lina  V.  Trorlicht  (N.  Mex.,  1891),  27 
Pac.  Rep.  794. 

New  York.—AWtn  v.  Heine  (Su- 
preme Ct.),  20  N.  Y.  Supp.  38;  Brian 
V  Mead  (Supreme  Ct.),  15  N.  Y.  Supp. 
488;  Eysaman  v.  Small  (Supreme  Ct.), 
15  N.  Y.  Supp.  288;  Mitchell  v,  Broad- 
way, etc.,  R.  Co.  (Supreme  Ct.),  24  N. 
Y.  Supp.  32;  Queen  v.  Bell  (Super. 
Ct.),22N.Y.  Supp.  397;  SingSingFirst 
Nat.  Bank  V.  Chalmers  (Supreme  Ct.), 
23  N.  Y.  Supp.  1 143;  Burrows  ».  Atlas 
Steamship  Co.  (Super.  Ct.),  18  N.  Y. 
Supp.  781;  Ashton  V,  Rochester,  133 
N.  Y.  197;  May  v.  Meierdierck  (C. 
PI.),  16  N.  Y.  Supp.  871  ;  En- 
right  V,  Seymour  (C.  PI.),  24  N.  Y. 
Supp.  704;  Eckenroth  v,  Vought  (C. 
PI.),  21  N.  Y.  Supp.  1132;  FuUer  v. 
Wise  (Super.  Ct.),  21  N.  Y.  Supp. 
1 1 33;  Moss  V.  Manhattan  R.  Co. 
(Super.  Ct.),  21  N.  Y.  Supp.  1134; 
Matter  of  McCarthy's  Will  (Supreme 
Ct.),  20  N.  Y.  Supp.  581;  Clemens  v. 
Society  of  Good  Fellows  (Supicmc 
Ct.).  i6  N.  Y.  Supp.  378;  Johnston  v. 
Manhattan  R.  Co.  (Supreme  Ct.),  16 
N.  Y.  Supp.  434;  Dunne  v.  Young 
(C.  PI.),  16  N.  Y.  Supp.  957;  Holland  v. 
Brown  (Supreme  Ct.),  17  N.  Y.  Supp. 
657;  Murray  v,  MoUoy  (Supreme  Ct.), 
17  N.  Y.  Supp.  705;  Bultman  v. 
New  York  El.  R.  Co.  (Super.  Ct.),  17 
N.  Y.  Supp.  952;  Hyman  v.  Fried- 
man (C.  PL),  18  N.  Y.  Supp.  446; 
Austin  V,  Rappleye  (Supreme  Ct.),  19 
N.  Y.  Supp.  102;  Tucker  v.  McLean 
(Supreme  Ct.),  21  N.  Y.  Supp.  224; 
Michel  V.  Colegrove,  47  N.  Y.  St.  Rep. 
937;  Goldberg  v,  Lavinski  (C.  PL), 
22  N.  Y.  Supp.  552:  McLaughlin  v, 
O'Toolc  (C.  PL),  20  N.  Y.  Supp.  653; 
Bensler  v,  Locke  (Super.  Ct.),  24  N.  Y. 
Supp.  364;  Zareck  v,  American  Biscuit, 
etc.,  Co.  (C.  PL),  22  N.  Y.  Supp.  1126; 
Wolf  V.  Farley  (C.  PL),  16  N.  Y.  Supp. 
168;  Berg  V.  Carroll  (C.  PL),  r6  N.  Y. 
Supp.  175. 

Oiio, — Metropolitan  Bank  v,  Cin- 
cinnati, etc.,  R.  Co..27Wkly.  L.  Bull. 
(Ohio)  105. 

Oregon. — Hughes  v,  Holman,  23 
Oregon  481. 

/'/wxjy/vtfnw.  —  Mitchell's  Appeal, 
21  Pitts.  L.  J.  N.  S.  (Pa.)  215;  In  re 
Sheehan*s  Estate,  139  Pa.  St.  168; 
Perrin  v.  Wells,  155  Pa.  St.  299;  Guyer 
V.   Port,   155   Pa.   St.  322;   Fisher  v. 
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Kia^.  iss  P^*  St.  5;  Reeder  ti,  Trul* 
linger,  151  Pa.  St.  287, 

South  Carolina, — ^Alexander  v.  Mes- 
senrey,  35  S.  Car.  409;  McCratly  v, 
Jones,  36  S.  Cht,  136;  Willfanns  v. 
Mower,  35  S.  Car.  206;  Brooks  v.  Mc- 
Meekio,  37  S.  Car.  285",  Bates  v. 
American  Mortgage  Co»,  37  S.  Car. 
8S;  Attltman  v.  Utsey,  34  S.  Car.  559; 
McFall  V.  McFall.  35  S.  Car.  559;  Riv- 
ers V.  Rivers,  36  S.  Car.   30a. 

Tennessee, — EUer  v.  Ricbardson,  89 
Tenn.  575. 

Texas^ — Umschied  v.  SchoU,  84  Tex. 
265;  Chase  v.  Veal,  83  Tex.  333;  Tripis 
V.  Weslow  (Tex.,  189a),  18  S.  W.  Rep. 
684;  Wight  V,  Sweetwater  Grocer  Co. 
(Tex.  Civ.  App.,  1893),  22  S.  W,  Rep. 
58s;  James  v,  James,8i  Tex.  373;  Cable 
V.  Bignowitty  (Tex,,  1891),  17  W.  Rep. 
33;  Saaborn  v,  GuDter,  84  Tex.  273; 
Willis  V.  Heath  (Tex..  1891),  1^  S.  W. 
Rep.  801;  Gray  «.  Shelby,  83  Tex.  405; 
Blam  V.  Watson  (Tex.,  1892),  19  S,  W. 
Rep-  357t  Keesey  9.  Gage  (Tex. 
Civ.     App.,    1893),    21    S.    W.    Rep. 

397. 

Utak.^Ann^tt  v.  Garland,  8  Utah 
150;  Victoria  Copper  Mln.  Co.  v.  Haws, 
7  Utah  515;  Goodwin  v.  Hamilton,  7 
Uuh  475;  Rogers  v.  Cook,  8  Utah 
123. 

yirginia, — Stinsoa  v«  Barley  (Va., 
1892),  14  S.  E.  Rep.  531. 

lV<eLtkingtim, — JansoD  v^  Petersoa,  2 
Wash.  447. 

West  FtV^VfM.-^Bartlett-v.  Cleaven- 
ger,  35  W.  Va.  719. 

fViscoHsin, — Robbins  v.  Fond  du  Lac.  ' 
82  Wis.  540;  filindert  v,  Kreiser,  81 
Wis.  174;  Hamphrey  v,  Pluaoer,  80 
Wis.  246;  Farr  v.  Seznple,  81  Wis.  230; 
Spehn  V,  Hueb«chen,  83  Wis.  313; 
Kehoe  v.  Burns,  84  Wis.  372;  Upton 
V.  Johnston,  84  Wis.  8. 

United  States, — Case  Mfg.  Co.  v. 
Soxman,  138  U.  S.  431;  The  Ludwig 
Holberg,  43  Fed.  Rep.  117;  Bar- 
tel  V.  Mathias,  19  Oregon  482; 
Tyng  V,  Grinneli,  92  U.  S.  467;  Ex ^ 
French,  91  U.  S.  423;  Scnith  v.  Gale, 
144  U.  S.  509. 

Xxtent  <if  Beviow.  —  The  appellate 
court  is  limited  to  a  consideration  of 
what  principles  of  law  are  applicable  to 
the  facts  so  found.  Rexroth  v.  Coon, 
15  R.  I.  39;  Providence  County 
Sav.  Bank  v,  Phalen,  la  R.  I.  495; 
Providence  Gas  Burner  Co.  v.  Barney, 
14  R.  L  18;  Kenney  z;.  Sweeney,  14  R. 
I.  581. 
XxaUiioA  •f  SvM»noe.-^So  where  the 


appbllate  «ourt  holds  the  exclusion 
of  evidence  by  the  court  below  erro- 
neous, it  cannot  go  further  and  ex- 
amine its  weiglit  if  admitted.  Apple- 
bee  V,  Duke*  (Supreme  Ct.),  13  N.  Y. 
Supp.  929. 

Wairer.  —  Where  the  parties  waive 
findings  of  fact,  a  judgment  rendered 
upon  conflicting  evidence  will  not  be 
disturbed  on  appeal.  Long  v.  Saufley, 
89  Cat.  437. 

When  Equal  to  Special  Tordiet.  — 
Where  the  findings  of  the  court  are 
equivalent  to  a  special  verdict  of  a 
jury,  substantive  facts  sufficient  to  up- 
hold the  judgment  must  be  found,  and 
a  failure  to  find  material  facts,  or  a 
mere  finding  of  evidentiary  facts  upon 
a  material  point,  will  warrant  reversal 
as  a  question  of  law.  The  E.  A. 
Packer,  140  U.  S.  365;  Graham  v, 
Bayne,  18  How.  (U.  S.)  60;  Wayne 
County  V,  Kennicott,  103  U,  S.  554; 
Phoenix  Ins.  Co.  v,  Copelin,  9  Wall. 
(U.  S.)  461;  Wood  V,  La  Rue,  9  Mich. 
158;  Howerter  v,  Kelly,  23  Mich.  337; 
Adams  v.  Champion,  31  Mich.  233; 
Briggs  V,  Brushaber,  43  Mich.  330; 
Bates  V,  Wilbur,  zo  Wis.  415;  Addle- 
man  V,  Erwin,  6  Ind.  494. 

JTo  4ineitioa  Eaised.— So  where  a  trial 
is  had  before  a  court  alone  without  a 
jury,  and  no  objection  is  made  to  the 
admission  or  exclusion  of  evidence, 
and  no  propositions  of  law  are  pre- 
sented to  the  trial  court  for  its  ruling, 
the  record  raises  no  question  for  re- 
view. Chicago  First  Nat.  Bank  v. 
Northwestern  Nat.  Bank  (111.,  1892), 
29 N.  E.  Rep.  884;  McCleary  V.  Menke, 
109  111.  301, 

Bill  of  ZsMptiOM. — ^Where  in  cases 
tried  by  the  court  alone  the  facts  found 
are  conclusive,  a  bill  of  exceptions  can- 
not be  used  to  bring  up  the  evidence 
for  a  review  of  the  findings.  The  City 
of  New  York,  147  U.  S.  75;  The  Ab- 
botsford,  98  U.  S.  440;  The  Clara,  102 
U.  S,  200;  The  Benefactor,  102  U.  S. 
214;  The  Annie  Lindsley,  104  U.  S. 
1854  Collins  V,  Riley,  104  U.  S.  322; 
Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co., 
107  U.  S.  485;  Watts  </.  Camors,  115 
U-  S.  353;  The  Maggie  J.  Smith,  123 
U.    S.    349;    The  Gazelle,  128   U.    S. 

474- 
IsiaM  de  HoTO. — Hence    on  appeal 

froin  an  action  at  law,  tried  by  the 
court  without  a  jury,  the  appellate 
court  cannot  try  the  issues  de  novo, 
McCormick  v,  Lundburg,  74  Iowa 
55S. 
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^.  In  Criminal  Cases. — There  is  no  distinction  in  the  applica- 
tion of  the  principle  between  civil  and  criminal  cases.*  A  judgment 
of  conviction  will  not  be  reversed  unless  the  verdict  is  against  the 
clear  weight  of  evidertce,  or  shows  a  corrupt  or  arbitrary  motive** 


1.  People  V.  Cignarale,  no  N.  Y. 
23;  People  V.  Driscoll,  107  N.  Y.  417; 
People  V.  Fish,  125  N.  Y.  137;  People 
v.  Lyons,  no  N.  Y.  618;  People  v, 
Kelly,  113  N.  Y.  647;  People  v.  Stone, 
117  N.  Y.  480. 

8.  Alabama, — Graham  v.  State,  92 
Ala.  55. 

Arkansas,  —  Richardson  v.  State 
(Ark.,  1892),  19  S.  W.  Rep.  502;  Porter 
V,  State,  57  Ark.  267. 

California, — People  v,  Nagle  (Cal., 
1892),  29  Pac.  Rep.  640;  People  v. 
Hong  Quin  Moon,  92  Cal.  41;  People 
V,  Curran  (Cal.,  1892),  31  Pac.  Rep. 
1 1 16;  People  V,  Nelson,  85  Cal.  421. 

Colorado, — Bueno  v.  People,  i  Colo. 
App.  232;  Metcalf  v.  People  (Colo., 
1892),  30  Pac.  Rep.  39;  Ireland  v. 
People,  I  Colo.  App.  126;  Clarke  v. 
People,  16  Colo.  571. 

Florida, — Woodruff  v.  State,  31 
Fla.  320;  Armstrong  v.  State,  30  Fla. 
170. 

Georgia. — Roberts  v,  Hinson,  77  Ga. 
589;  Davis  V,  State  (Ga.,  1893),  17  S. 
£.  Rep.  336;  Rag  v.  State,  91  Ga.  87; 
Holt  V,  State,  89  Ga.  316;  Surles  v. 
State,  89  Ga.  167. 

Illinois, — Ogden  v.  People,  134  111. 

599. 

Indiana, — Taylor  v.  State,  130  Ind. 

66;    McCarty  v.   State,   127  Ind.  225; 

Ard    V,  State,  114    Ind.    542;    Wach- 

stetter  v.  State,  99  Ind.  290;  Hudson 

V,  State.  107  Ind.  372;  Ritier  v.  State, 

III  Ind.  324;    Trout  v.  State,  in  Ind. 

499;  Kleespies  v.  State,  106  Ind.  383; 

Dolke  V.  State,  99  Ind.  229;  Murphy 

V.    State,  97    Ind.    579;     McCarty    v. 

State,  127  Ind.  223;  Howell  v.  State, 

4  Ind.  App.  483;  Campbell  v.  State, 

3    Ind.    App.  206;    Baker  v.  State,  2 

Ind.  App.  517. 

Iowa, — State  v.  Wise,  83  Iowa  596; 
State  V,  Ginger,  80  Iowa  574;  State  v, 
O'Brien,  81  Iowa  88;  State  v,  Hogan, 
85  Iowa  712;  State  v,  Sipult,  81  Iowa 
40. 

Kansas, — State  v.  Hunter,  50  Kan. 
302. 

Kentucky,  —  Blair  v.  Com.  (Ky., 
1892),  20  S.  W.  Rep.  434;  Cargill  v. 
Com.  (Ky.,  1892),  20  S.  W.  Rep.  782; 
Combs  V,  Com.  (Ky.,  1892),  20  S.  W. 
Hep.    268;    Thomas    v*    Com.    (Ky., 


1892),  20  S.  W.  Rep.  226;  Cosby  v. 
Com.  (Ky.,  1891),  16  S.  W.  Rep.  88; 
Johnson  V.  Com.  (Ky.,  1891),  15  S.  W. 
Rep.  662;  Vowells  v.  Com.,  83  Ky. 
193:  Campbell  v.  Com.  (Ky.,  1891), 
16  S.  W.  Rep.  127;  Jackson  v.  Com. 
(Ky.,  1890),  14  S.  W.  Rep.  677;  Bran- 
son V,  Com.,  92  Ky.  330;  Upton  v. 
Com.  (Ky.,  1892),  19  S.  W.  Rep,  744; 
Smith  V,  Com.  (Ky..  1891),  17  S.  W. 
Rep.  182;  Faustre  v.  Com.  (Ky.,  1892), 
19  S.  W.  Rep.  188;  Williams  v.  Com. 
(Ky.,1892),  18S.W.  Rep.  364;  Simmons 
V,  Com.  (Ky.,  1892).  18  S.  W.  Rep. 
534;  Madison  v.  Com.  (Ky.,  1891),  17 
S.  W.  Rep.  164;  Whitaker  v.  Com. 
(Ky.,  1891),  17  S.  W.  Rep.  358. 

Louisiana, — State  v,  Jones,  44  La. 
Ann.  1120;  State  v,  Asworth,  43  La. 
Ann.  204. 

Massachusetts, — Com.  v,  Cronan,  155 
Mass.  393;  Com.  v,  Ryan,  152  Mass. 
283;  Com.  V,  Jacobs,  152  Mass.  276. 

Michigan,  —  People  v.  Cahoon,  88 
Mich.  456;  People  v.  Ten  Elshof,  92 
Mich.  167. 

Minnesota, — State  v.  Rose,  47  Minn. 

47. 

Mississippi, — Maury  v.  State  (Miss., 
1891),  9  So.  Rep.  445;  Terry  v.  State, 
(Miss.,  1893),  12  So.  Rep.  344. 

Missouri, — State  v,  Schaefer,  116 
Mo.  96:  State  v,  Samuels,  in  Mo.  566; 
State  V.  Campbell,  115  Mo.  391;  State 
V,  Moxley,  115  Mo.  644;  State  v,  Wel- 
sor,  117  Mo.  570;  State  v.  Baker,  104 
Mo.  269;  State  v,  Pickett,  105  Mo.  311; 
State  V,  Orrick.  106  Mo.  in;  State  v. 
Turner,  no  Mo.  196;  State  v,  Hilter- 
brand,  116  Mo.  543. 

Nebraska, — Owen  v.  State,  34  Neb. 

392. 
New  Mexico. —  Hicks    v.    Territory 

(N.  Mex.,  1892),  30  Pac.  Rep.  872; 
Faulkner  v.  Territory  (N.  Mex.,  1892), 
30  Pac.  Rep.  905. 

New  York,  —  People  v,  Cignarale, 
no  N.  Y.  23;  People  v,  Driscoll,  107 
N.  Y.  417;  Latham  v,  Delaney  (Su- 
per. Ct.),  15  N.  Y.  Supp.  146;  People 
V,  O'Connell  (Supreme  Ct.),  12  N.  Y. 
Supp.  477;  People  V,  Fish,  125  N.  Y. 
136;  People  V,  Spriggs  (Supreme  Ct.), 
II N.  Y.  Supp.  483;  People  v.  Fitzthum, 
137  N.  Y.  581;  People  v,  Zounek  (Su- 
preme Ct.),  20  N.  Y.  Supp.  755;  People 
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d.  Referee's  Report. — The  same  principles  obtain  in  an  ap- 
peal from  a  judgment  entered  on  the  report  of  a  referee.* 

•V.  Hamilton  (Ct.   App.)i  5o  N.  Y.  St.  Wisconsin, — Schuster    v.   State,    80 

Rep.  22;  People  v.  Taylor,  138  N.  Y.  Wis.  107. 

398;  People  V,  Loppi,  128  N.  Y.  629;  1.    California, — Fulmore      v,     Mc- 

People  V.   Bergen  (Supreme  Ct.),  17  George,  91  Cal.  611. 

N.  Y.  Supp.  296;  People  v,  Davis  (Su-  Delaware, — La yton  v.  Sussex  County 

preme  Ct.).  19  N.  Y.  Supp.  781;  People  Poor  Trustees,  6  Houst.  (Del.)  13. 

V,  Sliney,  137  N.  Y.  570.  Florida, — Moulie  v,  Hughes,  28  Fla. 

Pennsylvania, — Com.   v.  Ware,    137  617;  Jacksonville,  etc.,  R.  Co.  v,  Gar- 
Pa.  St.  465.  rison,  30  Fla.  567. 

South  Carolina, — State  v,  Vari,  35  S.  Illinois, — Herbert  v.    Herbert,    144 

Car.  175.  111.  115. 

Texas, — Lienburger  v.   State  (Tex.  Iowa, — Yetzer  v,  Applegate,  83  Iowa 

Crim.  App.,  1893),  21  S.  W.  Rep.  603;  726. 

Clay  V,  State  (Tex.  Crim.  App.,  1893),  Kansas, — Harper  v,  Hendricks,   49 

22   S.   W.    Rep.   973;  Quinn   v.  State  Kan.  718;  Bryan   v,  Moore,  48  Kan. 

<Tex.  App.,  1893).  20  S.  W.  Rep.  1108;  217. 

Foresythe  v.  State  (Tex.  Crim.  App.,  ICentucfy, — Cowan  v,    Prowse  (Ky., 

1892),  20  S.  W.  Rep.  371;  Texas,  etc.,  1892),  19  S.  W.  Rep.  407. 

R.  Co.  V,  Dessommes(Tex.,  1891),  15  S.  Massachusetts, — Freeland  v,  Wright, 

W.  Rep.  806;  Stephens  v.  State  (Tex.  154  Mass.  492;  Morrell  v.  Kelley,  157 

^pp.,  1891),  16  S.  W.  Rep.   764;  Mis-  Mass.  126. 

«ouri  Pac.  R.  Co.  v,  Fennell,  79  Tex.  Minnesota, — State  v.  Rose,  47  Minn. 

448;  Warren  v.  State  (Tex.  App.,  1891),  47. 

16  S.  W.  Rep.  747;  Lewis  v.  State,  29  Missouri, — Leavel  v.  Porter,  52  Mo. 

Tex.  App.  105;  Lunsford  v.  State,  29  App.  632. 

Tex.  App.  205;  Ellis  v.  State,  29  Tex.  Nebraska,  — State    v.    Commercial, 

App.  413;  Glass  V,  State  (Tex.,  1890),  etc..  Bank,  37  Neb.  174;  States.  Crab- 

15  S.  W.  Rep.  403;  Reynolds  v.  State,  tree,  35  Neb.  106;  Brown  v,  W^iUiams, 

29  Tex.  App.  368;  Newberry  v.  State,  34  Neb.  376. 

•32  Tex.  Crim.  Rep.  145;  Halliburton  v.  New  Hampshire, — Towne  v,  Davis 
State,  32  Tex.  Crim.  Rep.  51;  Cham-  (N.  H.,  1891),  22  Atl.  Rep.  450. 
l>ers  V,  State  (Tex.  Crim.  Rep.,  1892),  New  York, — Reed  v,  Zimmerman,  i 
20  S.  W.  Rep.  715;  Green  v.  State  Misc.  Rep.  (N.  Y.  City  Ct.)  189;  Griffin 
{Tex.  Crim.  App.,  1892),  20 S.  W.  Rep.  v.  Griffin  (Supreme  Ct.),  23  N.  Y. 
-712;  McLeodv.  State  (Tex.  Crim.  App.,  Supp.  1070;  Matter  of  Rochester  (Su- 
1892),  20  S.  W.  Rep.  749;  Hardy  v,  preme  Ct.),  20  N.  Y.  Supp.  506;  Mat- 
State,  31  Tex.  Crim.  Rep.  289;  Gabe  terof  New  York,  etc..  Bridge,  137  N. 
V,  State  (Tex.  App.,  1892),  18  S.  W.  Y.  95;  Livingston  v.  Metropolitan  El. 
Rep.  413;  Lyons  V.  State,  30  Tex.  App.  R.  Co.,  138  N.  Y.  76;  Nette  v.  New 
^642;  Robertson  v.  State.  30  Tex.  App.  York  El.  R.  Co.  (C.  PI.),  20  N.  Y. 
498;  Rodgers  v.  State,  30  Tex.  App.  Supp.  844;  Hall  v,  Thompson  (Su- 
510;  Linticum  v.  State  (Tex.  App.,  preme  Ct.),  24  N.  Y.  Supp.  86;  New- 
1891),  17  S.  W.  Rep.  930;  Ramey  v,  hall  v,  Appleton  (Super.  Ct.),  47  N.  Y. 
State  (Tex.  App.,  1892),  18  S.  W.  Rep.  St.  Rep.  299;  Murphy  v,  Graham  (Su- 
417;  Good  V,  State,  30  Tex.  App.  276;  preme  Ct.),  23  N.  Y.  Supp.  1147; 
Sauls  V,  State,  30  Tex.  App.  496;  Straus  v.  Straus,  67  Hun  (N.  Y.)  491; 
Crumpton  v,  U.  S.,  138  U.  S.  361;  Hopkins  v.  Marlette  (Supreme  Ct.).  20 
Freeborn  v.  Smith,  2  Wall.  (U.  S.)  160;  N.  Y.  Supp.  576;  Seggerman  v,  Hillis 
Pittsburgh,  etc..  R.  Co.  v.  Heck,  102  Plantation  Coffee  Co.  (Super.  Ct.),  19 
U.  S.  120;  Lancaster  v,  Collins,  115  U.  N.  Y.  Supp.  1023;  Betjeman  v.  New 
S.  222.  York  El.  R.   Co.  (C.   PI.),   20   N.  Y. 

Utah. — Helfrich  v,   Ogden   City  R.  Supp.    628;    Camp  v.   Mehrhoff  (Su- 

Co.,  7  Utah  186.  per.  Ct.),  21  N.  Y.  Supp.  453;   Griggs 

Virginia, — Lashley  v.  Com.,  88  Va.  v.  Day  (Super.  Ct.),  19  N.  Y.   Supp. 

400;  Lyles  V,  Com.,  88  Va.  396;  Hite  v.  1019;  Bolte  v.  Fichtner,  68  Hun  (N. 

Com.,  88  Va.  882;  Tucker  v.  Com.,  88  Y.)  147;  O'Neill   v,    Nolan  (Supreme 

Va.  20.                                          '  Ct.),   21   N.    Y.    Supp.   222;    Crim   v, 

IVashington, — Lybarger  v.  State,  3  Starkweather,  136  N.  Y.  635;  Reed  z. 

Wash.  552.  Canastota  Northern  R.  Co.  (Suprem* 
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InaiitttlM  tf  tha                        APPEALS.  Gim  oa  IffMiL 

e.  Appeal  in  Equity. — In  equity  appeals  an  appellate  court 

may  review  questions  of  facti  and  decide  for  itself  whether 
the  evidence  is  sufficient  to  support  the  decision  appealed  from.^ 
But  the  findings  of  the  trial  court  >yill  be  given  great   weight 

and  will  be  deemed  conclusive,  unless  there  are  forcible  reasons 

for  the  inference  that  they  are  erroneous.*      The  tendency  of 

Ct.)»  30  N.   Y.   Supp.  S4:;    Scott  V.  1893),  14  S.  E.  Re{K  9S9;  Fry  v.  Feam- 

Hav«rstraw  Clay,  etc,  Co.,  135  N.  Y.  ster,  36  W.  Va.  454. 

141;  Taylor  9.  Kirkover  (Super.  Cu),  Wist^nsin^ — Kinsey  v.    Archer,    80 

21  N.  Y.  Supp.  108 1 ;  Conboy  v.  Cun-  Wis.  201;  Drummond  v,  Huyssen,  46 

aingham    (Supreme    Ct.).    24    N.    Y.  Wit.  1S8;  North  Hudson  Mut.  Bldg., 

Supp.  75;  Skidmore  v.  Anchor  Brew-  etc.,  Assoc,  v.  Childs,  82  Wis.  460. 

ing  Co^  (Supreme  CtO«  ai  N.  Y.  Supp.  Uniud  StaUs. — Furrer  v.  Ferris,  145 

1 125;    Preston    v.   Groben    (Supreme  U.  S.  r^fi. 

Ct.),  2t  N,  Y.  Supp.  9&i;  Matter  of  Conflietiig  Lifmnosi.— And  the  same 

Meilin's  Estate  (SapmmeCt.).  21  N.  Y.  rule  applies  where  the  testimony.  &1- 

Supp.  811;  Dilts  V.   Sweet  (Supreme  though  not  conflicting,  is  open  to  con- 

Ct.),  It  K.  Y.  Supp.  57;  Thompson  v,  flicting  inferences.     Cohn   v,  Metro- 

Vrooman  (Supreme  Ct.),«i  N.Y.  Supp.  politan  £1.  R.  Co.,  136  N.  Y.  646. 

179;  Vit\t^x  yK  Buffalo  Star  Brick  Co.  findings  by  Befarse.— In  every  case 

(Supreme  Ct.X  ^x  N.  Y.   Supp%  604;  heard  by  a  referee  in  which  any  eTi- 

Cohn  v.  Metropolitan  El.  R,  Co.,  136  dence  is  presented,  a  decision  stating 

N.  Y.  646.  the  facts  found  and  conclusions  of  law 

North   Carolina, — Tilley  v,  Bivens,  based  thereon  must  be  made;  otherwise 

no  N.  Car.  343^  the  judgment  will  not  be  reviewed.  Gil- 

Oregon. — Lovejoy  v.   Chapman,   t3  man  v.  Prentice,  132  N.  Y.  488;  Wood 

Oregon  571;  Hummel  er.  Frise,  84 Ore-  v.  Lary,  134  N.   Y.  83;  Place  9.  Hay- 

gon  586;  Clemmensen  if,  Holcomb,  34  ward,  117  N.  Y.  487;  Forbes  v.  Chi- 

Oregon  395>  Chester*   125   N.   Y.  769;    Bridger  w. 

Pennsylvania, '-YixMmhliX^X  tr.  Grif-  Weeks,  30  N.  Y.  328. 

Aths,  151  Pa.  St.  223;  Stewart  v.  Par-  Findings  of  fact  are  necessary  for  a 

nell,    147  Pa.  St.  $^3^   ^^  ^*  Boffen*  review  of  the  judgment,  even  when 

tnyer's  Estate,  150  Pa.  St.  540;  In  re  the  complaint  is  dismissed  at  such  a 

Reading  Iroa  Works,  149  Pa.  St.  268;  stage  of  the  hearing  as  to  entitle  it  to 

In  re  Harbison's  Estate,   145  Pa.  St.  be  treated  as  a  nonsuit.     Oilman  0. 

456;  /m  nf  Drink  house's  Estate,  11  Pa.  Prentice,  13s   N.  Y.  488.     See  article 

Co%  Cu  Rep.  144;  ElUsoa  v.  Hosie,  147  Excsptions  and  Objections. 

I^.   St.   33?o;  Lee  ».    Perry*  6  Kulp.  1.  ///i>mj.— French  v,  Gibbs,  105  111. 

(^^0  3)9>  Baird  w.  Ford,  152  Pa.  St.  5^3;    Moore  v,  Tierney,   too  lU.  307; 

637;  Kittel's  Estate,  156  Pa.  St.  445.  Stillman  v.  Stillman,  99  111.  196;  Joliet, 

Scmth  Carolina. ^Khodt^  v.  Russell,  etc.,  R.  Co.  v,  Healy,  94  111.  416;  Fan- 

38  S.  Car.  421;  Buchanan  v.  Buchan-  ning  v,  RusselU  ^  111.  386:  Ellis  w. 

an^  38  S.  Car.  410;  Witte  v,  Weinberg,  Ward,  137  111.  509;  Miller  v.  Cook,  135 

37  S.  Car.  579:  Bo3rd  v.  Lee,  36  S.  Car.  111.  aoi. 

19;  Bratfman  v.  Glover,  3s  S.  Car.  431;  MassacAusttts* — Chase  v.  Hubbard, 

Levi    9.    BlackweU,   35   S.  Car.    sn;  1 53  Mass.  91;  Reed sr.  Reed,  114  Mass. 

Rhode  V.  Taten,  34  S.  Car.  496;  Hair-  37s;   Montgomery  -v,   Pickering,   116 

ston  v>,  Hairston,  35  S.  Car.  298.  Mass.  227. 

TenHesttt.-^DoMaizXk  v.  Collier,  93  i9/f>T0«rv.— Nichols  v.    Nichols,  99 

Tenn.  66d;  Vance  t.  Mottley,  92  Tean.  Mo.  App.  291;  Bryden  v.  Fourth  Nat. 

3 to;  Palmer  9.  Van  Wyck,  92  Tenn.  Bank,  15  Mo.  App.  580;  Snell  t/.  Har- 

397.  rison,  83   Mo.  651  ;  Dale  v.    Hogaa, 

fV^'St^itf.— Hathaway  v,  Hogan,  64  39  Mo.  App.  648;  State  v.  Hurlstone, 

Vu   135;    Baxter  v,  Blodgett,   63  Vt.  92  Mo.  327:  Caruth-Byrnes  Hardware 

629;  Manning  'v,  Leaghton,  65  Vu  84.  Co.  v.  Wolter,  91  Mo.  484;  Smith  v. 

Virgin, — Porter  v.   Christian,  88  Paris,  70  Mo.  615, 

Va.  730;  Douglas  v.  Spoor,  89  Va.  379.  lV4uAinffto9w^Yts\tXMf,  Hochstettiei .. 

H^est  Virginia, — ^McClanahaa  v,  Mc-  4  Wash.  349. 
Clanahan,   36  W.    Va.    34;  Fairmont  H.  JtfassacJkmsetis*  —  Chase  v.    Hub- 
First  Nat.  Bank  r.  Bowman  (W.  Va.,  bard,  153  Mass.  91;  Reed  v.  Reed,  tl4 
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appellate  courts  is  to  require  the  same  preponderance  of  evidence 
against  a  decision  to  justify  its  reversal  on  questions  of  fact  ia^ 
equity  as  in  actions  at  law.* 


Mass.  372;  Montgomery  v.  Pickering, 
116  Mass.  227. 

Missouri,  —  Mathias  v.  O'Neill,  94 
Mo.  520;  Hodges  v.  Black,  76  Mo.  537; 
Chapman  v,  Mcllwrath,  77  Mo.  43; 
Chouteau  v,  Allen,  70  Mo.  290;  Sharpe 
V,  McPike,  62  Mo.  300;  Bushong  v, 
Taylor,  82  Mo.  666;  Gill  v.  Ferris,  82 
Mo.  168;  Snell  v.  Harrison,  83  Mo. 
658;  Nichols  V,  Nichols,  39  Mo.  App. 
291;  Bryden  v.  Fourth  Nat.  Bank,  15 
Mo.  App.  580;  Royle  v.  Jones,  78  Mo. 
403. 

The  appellate  court  may,  however, 
disregard  altogether  the  findings  of 
fact  made  by  the  trial  court,  and  act 
upon  its  own  findings  where  satisfied 
that  the  findings  below  are  erroneous. 
Drosten  v.  Mueller,  103  Mo.  631. 

1.  Alabama,  —  Adams  v,  Warren 
(Ala.,  1892),  II  So.  Rep.  754;  Moser  v. 
McClain,  94  Ala.  601;  Zeigler  v.  Car- 
ter, 94  Ala.  291 ;  Fogarty  v,  McArdle 
(Ala.,  1892),  II  So.  Rep.  19. 

Arkansas, — Neal  v,  Deming  (Ark., 
1893),  21  S.  E.  Rep.  1066;  Kelly  v. 
Carter,  55  Ark.  112. 

Colorado.  —  Roberts  v,  Arthur,  15 
Colo.  456;  Rust  V,  Strickland,  i  Colo. 
App.  215. 

Florida, — Waterman  v.  Higgins,  28 
Fla.  660. 

Georgia. — Brunner  v.  Royal,  89  Ga. 
776. 

Illinois, — Patterson  v,  Scott,  142  111. 
138;  Jenkins  v,  Cohen,  138  111.  634; 
Burt  V.  Burt,  40  111.  App.  536;  Ayers 
V.  Ayers,  142  111.  672;  Jenkins  v.  Cohn, 
37  111.  App.  256;  Kusch  V,  Kusch,  143 
111.  353;  Batcheller  v.  Batcheller,  144 
III.  471;  Metcalfe  v,  Bradshaw,  145  111. 

124. 

Indiana, — Coon  v,  Cronk,  131  Ind. 
44;  Hendersons.  Henderson,  no  Ind. 
316;  Lake  Erie,  etc.,  R.  Co.  v.  Griffin, 
107  Ind.  464. 

Iowa, — Ruppin  v,  Lee  (Iowa,  1893), 
55  N.  W.  Rep.  338;  Yetzer  v.  Apple- 
gate,  83  Iowa  726;  Smith  v,  Utesch, 
85  Iowa  381;  Clarke  v,  George,  85 
Iowa  710. 

Kentucfy,  —  Houchin  v,  H  ouch  in 
(Ky.,  1892),  20  S.  W.  Rep.  506;  Dawson 
V.  Sbafer  (Ky..  1893),  22  S.W.  Rep.  323; 
Grigsby  v.  Hart  (Ky..  1892),  18  S.  W. 
^*P-  537:  Huss  V,  Rice,  92  Ky.  869; 
Lmkenhoff  V.  Lutkenhoff  (Ky.,'1891), 
17  S.  W.  Rep.  863. 


Massachusetts. — Loud  v,  Barnes,  154 
Mass.  344;  Francis  v,  Daley,  150  Mass. 
381;  McDonough  v.  O'Niel,  113  Mass. 
92;  Bacon  v.  Abbott,  137  Mass.  397; 
Boston  Music  Hall  Assoc,  v,  Cory,  129 
Mass.  435;  Montgomery  v,  Pickering, 
116  Mass.  227. 

Michigan,  —  Darling  v,  Jewell,  96 
Mich.  187;  Stebbins  v.  Timm,  96  Mich. 

55. 
Missouri, — Thomas  v,  Chicago,  etc., 

R.  Co.,  49  Mo.  App.  no;  King  v,  Is- 

ley,  116  Mo.  155;  Armstrong  v,  Logan, 

115  Mo.  465;  Western  Union  Tel.  Co. 

V,  Guernsey,  etc..  Electric  Light  Co., 

46  Mo.  App.  120;  Page  v.  Shelby,  108 

Mo.  286;  Gotcher  v.  Haefner,  107  Mo. 

270. 

Nebraska,  —  Emery  v,  Johnson,  37 
Neb.  53. 

New  Mexico, — Medler  v.  Albuquerque 
Hotel,  etc.,  Co.  (N.  Mex.,  1892),  28 
Pac.  Rep.  551. 

New  York, — Francis  v,  Rome,  etc., 
Co.  (Supreme  Ct.),  36  N.  Y.  St.  Rep. 
745:  Timoney  v.  Hippock  (Supreme 
Ct.),  13  N.  Y.  St.  Rep.  568;  Losee  v, 
Morey,  57  Barb.  (N.  Y.)  561;  Wright 
V,  Saunders,  65  Barb.  (N.  Y.)  215  ; 
Raines  v,  Totman,  64  How.  Pr.  (N. 
Y.  Supreme  Ct.)  493;  Symes  v,  Vyse 
(Supreme  Ct.),  2  N.  Y.  St.  Rep.  io6; 
Smith  V.  Gunn  (Supreme  Ct.),  12  N. 
Y.  Supp.  808;  Murray  v,  Murray  (Su- 
preme Ct.),  16  N.  Y.  Supp.  363. 

Oregon. — Hummel  v,  Friese,  24  Ore- 
gon 586;  Buchtel  V,  Bode,  24  Oregon 

587. 

Pennsylvania, — Warner  v.  Hare,  154 
Pa.  St.  548;  Logue's  Appeal,  104  Pa, 
St.  141. 

South  Carolina, — Miller  v,  Hughes, 
38  S.  Car.  513. 

Utah. — Dooly  Block  v.  Salt  Lake 
Rapid  Transit  Co.  (Utah,  1893),  33 
Pac.  Rep.  229. 

West  Virginia, — Dorr  v.  Dewing,  36 
W.  Va.  466. 

United  States.— V,  S.  v.  Old  Settlers, 
148  U.  S.  427;  Metropolitan  Nat.  Bank 
V.  Rogers,  53  Fed.  Rep.  779;  Kimberly 
V,  Arms,  129  U.  S.  525;  Camden  v, 
Stuart,  144  U.  S.  105  ;  Crawford  v, 
Neal,  144  U.  S.  585;  Tilghman  v.  Proc- 
tor, 125  U.  S.  137;  Callaghan  v.  Myers, 
128  U.  S.  619;  Furrer  v,  Ferris,  145  U. 
S.  132;  Dravo  v.  Fabel,  132  U.  S.  487; 
Hewitt   V,   Campbell,    109  U.  S.   103; 
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/.  When   the  Facts  may  be  Examined  at  Law.— The 

jury  have  no  power  to  render  a  verdict  wholly  unsustained  by 
legal  evidence.*  And  whether  there  is  any  such  evidence  to  sup- 
port it  is  a  question  of  law  reviewable  in  the  appellate  court.* 

But  an  apparent  preponderance  of  evidence  against  the  verdict 
or  finding  is  not  sumcient  to  justify  reversal.     The  lack  of  evi- 

•dence  must  be  so  complete  as  to  raise  a  strong  presumption  that 
the  verdict  was  the  result  of  passion,  prejudice,  mistake,  or  other 
arbitrary  motive  on  the  part  of  the  jury,' 

Harrell  v,  Beall,  17  Wall.  (U.  S.)  590;  App.,  1891),  28  N.  E.  Rep.  563;  Bash  v. 

Whitney  v.  New  Orleans,  54  Fed.  Rep.  Young,  2  Ind.  App.  297. 

617.  Iowa. — Phelps  v.  Walkey,  84  Iowa 

Special  Findings  Vnneoessarj. — Con-  120. 

sequently,    on    an    appeal    in   equity  Louisiana. — Nelson  v.  Clark,  45  La. 

it  is  not  essential  to  the  validity  of  Ann.  678. 

the  decree  appealed   from  that  there  Maryland,  —  McLaughlin      v.    Mc* 

should  be  any  special  finding  of  facts  Laughlin  (Md.,  1893),  26  Atl.  Rep.  509. 

by  the  trial  court,  because  the  appel-  Missouri. — Spohn   v.  Missouri   Pac. 

late  court  may,  in  any  event,  find  its  R.  Co.  (Mo.,  1893),  22  S.  W.  Rep.  690; 

own  facts  and  disregard  the  findings  Empey  v.  Grand  Ave.  Cable  Co.,  45 

below.     Kehoe  v.  Taylor,  31  Mo.  App.  Mo.  App.  422;    Davis  v.  Kansas  City 

589.  Belt  R.  Co.,  46  Mo.  App.  180;  Cahn 

1.  Hammond  v.  Jewett,  22  Neb.  v.  Groves,  46  Mo.  App.  263;  Dug- 
359;  Helfrich  v,  Ogden  City  R.  Co.,  gan  v.  Wabash  Western  R.  Co.,  46 
71  Utah  186;  Pratt  v.  Clawson,  7  Utah  Mo.  App.  266;  Schmitz  v.  St.  Louis, 
254;  Caldwell  v,  Craig,  21  Gratt.  (Va.)  etc.,  R.  Co.,  46  Mo.  App.  380;  Watson 
132;  Grayson  v.  Buchanan.  88  Va.  251;  v.  Race,  46  Mo.  App.  546;  Watson  v. 
Keaggv  V.   Hite,   12  111.  100;  Ham  v.  Stromberg,  46  Mo.  App.  630. 

State  (Tex.,  1890),  15  S.  W.  Rep.  405.  Montana. — Stevenson  v.  Gelsthorpe, 

2.  Vogel  V.  Wadsworth,  48  Iowa  28;  10  Mont.  563. 

Knox  V.  Hanlon,  48  Iowa  252;  Smith  Nebraska. — Conway    v.  St.    Joseph 

V.  Walker,  49  Iowa  289.  Iron  Co.,  33  Neb.  454. 

The  same  ruling  applies  to  findings  New    York. — Gunning    v.  Gunning 

and   decisions.     Pratt   v.    Clawson,  7  (Supreme  Ct.),  20  N.Y.  Supp.  804;  Mor- 

Utah  254.  genthau  v.  Walker,  2  Misc.   Rep.  (N. 

8.  Alabama. — Alabama  Loan  Co.  v.  Y.  C.  Pl.)245;  Kummer  v.  Christopher, 

Deans,  94  Ala.  377.  etc.,  R.  Co.,  2  Misc.  Rep.  (N.  Y.  C.  PI.) 

California. — Marriner  v.  Dennison,  298;    Kingsland   v.    Hall  (C.   PI.),  16 

91  Cal.  555.  N.  Y.  Supp.  862;  Riche  v.  Martin  (City 

Colorado. — Johnsonv.  Jones,  16 Colo.  Ct.),   17  N.  Y.   Supp.  723;    Powell  v. 

138;  Green  v.  Taney,  7  Colo.  278;  Bar-  Fletcher  (C.  PI.),  18  N.  Y.  Supp.  451; 

ker  V.  Hawley,  4  Colo.  327;    Lebanon  Booth  v.  Simpson  (C.   PL),   18  N.  Y. 

Min.  Co.  V.  Consolidated   Republican  Supp.  951;  Thompson  v.  Simpson,  128 

Min.  Co.,  6  Colo.  372.  N.  Y.  270. 

Florida. — McSwain     v.    Howell,    29  Oregon. — Herbert  v.  Dufur,  23  Ore- 

Pla.  248.  gon  462. 

Georgia. — Campbell   v.  Higginboth-  South  Dakota. — Stone  v.  Crow,  2  S. 

am,  87  Ga.  324.  Dak.  525. 

Illinois. — North  Chicago  St.  R.  Co.  Texas. — Sanders  v.  State  (Tex.  Crim. 
V.  Lotz,  44  111.  App.  78;  Rock  Island  App.,  1892),  20  S.  W.  Rep.  556;  New 
-v.  Mclniry,  39  111.  App.  218;  Espen-  York  Mut.  L.  Ins.  Co.  v.  Tillman 
hain  v.  Fekete,  40  111.  App.  34;  Hart-  (Tex.,  1892).  19  S.  W.  Rep.  294;  Gal- 
man  V.  Hartman,  38  111.  App.  407;  veston,  etc.,  R.  Co.  v.  Matula(Tex., 
Bunn  V.  Third  Nat.  Bank,  38  III.  App.  1892),  19  S.  W.  Rep.  376;  Texas  Trunk 
76;  Peoria,  etc.,  R.  Co.  v.  Barton,  38  R.  Co.  v.  Pannill  (Tex.  App.,  1891),  17 
111.  App.  469;  Chicago,  etc.,  R,  Co.  S.  W.  Rep.  iioo;  Texas  Trunk  R.  Co. 
».  Bentz,  38  111.  App.  485.  v.  Allen   (Tex.    App.,  1891),  17  S.  W. 

Indiana. — Wischart   v.    Pugh   (Ind.  Rep.  1 100. 
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g.  On  Questions  of  Law — in  oonarai. — An  appellate  court  may 
always  examine  the  facts  so  far  as  is  necessary  to  determine  ques- 
tions of  law  based  upon  them.^ 

Here  DiiTtrtnM  of  Opini«n. — The  mere  verdict  of  the  jury,  the  same  rule  ap- 

fact  that   the  appellate  court  would  plies  where   the  case  is  not  tried  de 

have  decided  dififerently  if  it  had  acted  novo,      Johnson   v,    Borson,   77   Wis. 

as  the  trial  court,  will  not  justify  re-  600;  Stebbins  v.  Kilieen,  68  Wis.  682; 

versal.   Coleman  v.  Reierson,  36  Minn.  Campbell   v.    Babbitts,   53  Wis.   276; 

222.  Baker  v,   Stonebraker,   36    Mo.   345; 

Power  to  Beview  by  Statnto. — Even  Evans  v.  Price,  49  Mo.  396;  Spohn  v. 
where  an  appellate  court  has  power  to  Missouri  Pac.  R.  Co.,  87  Mo.  74:  Gar- 
review  a  case  at  law  upon  the  facts  rett  v.  Greenwell,  92  Mo.  120;  Oliver 
and  set  aside  a  verdict  which  has  evi-  v,  Moore  (Supreme  Ct.),  12  N.  Y^ 
dence  to  support  it,  it  will  not  reverse  Supp.  343. 

the  judgment  unless  the  evidence  so  Judgment  Clearly  Wrong. — When  the: 

strongly    preponderates    against    the  judgment  is  clearly  against  the  weight 

verdict    as  to  show   it  to  be  clearly  of  evidence,  and  finds  no  support  in  the 

wrong.  evidence   which   is   not   satisfactorily^ 

Alabama, — Richmond,  etc.,  R.  Co.,  contradicted   or  explained,  it  will  be 

V.  Hissong,  97  Ala.  187.  reversed.     Mitchell  v.  Reed,  16  Colo. 

California,— T^xx^zoW  v.  Market  St.  109. 

Cable  R.  Co.,  97  Cal.  553.  1.  Hayden  v,  AUyn,  55  Conn.  280;. 

Illinois, — Chicago  West  Div.  R.  Co.  State  v.  Nelson,  32  La.  Ann.  842;  State 

V.  Conley,  43  111.  App.  347;    Pennsyl-  v.  Ashworth,  43  La.  Ann.  204;   Hicks 

vania  Co.  v.  Bakes,  35  111.  App.  379.  v,  Sumter  Cotton  Mills,  39  S.  Car.  39; 

Indiana, — Daubenspeck  v.  Pool,  127  Hooper  v.  Columbia,  etc.,  R.  Co.,  2l 

Ind.  364.  S.   Car.   549;  Brown  v.  Frost,  2  Bay 

Kansas, — McNeely  v,  Duflf.  50  Kan.  (S.  Car.)  126;  McCall  v.  Cohen,  16  S.. 

488.  Car.  448;    Hopkins  v,  DeGrafifenreid,. 

Minnesota, — Coleman    v,   Reierson,  2  Bay  (S.  Car.)  441. 

36  Minn.  222.  Unoontroverted    Facta. —Where     the-. 

Montana. — Mattock   v,  Goughnour,  facts  upon  which  a  decision  is  based. 

II  Mont.  265.  are  uncontro verted,  their  legal  effect 

Nebraska, — Wood    River    Bank   v,  is  a   question  of  law,  and  the  appel- 

Dodge,  36  Neb.   708;    Wedgewood  v,  late  court  may  inquire  whether  they 

Withers,  35  Neb.  708.  warrant     the     decision.      Knapp     v^ 

New    York, — Bliss  v.  Sickles    (Su-  Standley,  45  Mo.  App.  264;  Bruen  v^ 

premeCt.),  21  N.Y.  Supp.  273;  Stevens  Kansas  City  Agricultural,  etc.,   Fair 

V.  Trask  (C.  PI.),  18  N.  Y.  Supp.  117;  Assoc,  40  Mo.  App.  425;  Waddell  v. 

Slater  v,   McGuire  (Supreme  Ct.),  16  Williams,  50  Mo.  216;  Henry  v.  Bell. 

N.   Y.    Supp.   682;    De  Mets  v.  Moss  75  Mo.  194;    Douglass  v,  Arr,  58  Mo. 

(Supreme   Ct.),    17  N.  Y.    Supp.   902;  573;  Moore  v.  Hutchinson,  69  Mo.  429. 

McClave  v,  Sterne  (Supreme  Ct.),  17  Koniuit. — Soon  appeal  from  an  order 

N.  Y.  Supp.  892.  of  nonsuit  the  court  may  examine  the 

Oklahoma, — Quinton  v.  CutIip(Okla.,  testimony  to  determine  whether  there 

1893),  32  Pac.  Rep.  269.  was  any  error  of  law  in  granting  it. 

7V»«^jj^^.— Glascow   v.  Turner,   91  Hicks  v,  Sumter  Cotton  Mills,  39  S. 

Tenn.  163.  Car.  39;  Hooper  v,  Columbia,  etc.,  R. 

r^jptfj.— Texas    Trunk    R.    Co.    v,  Co.,  21  S.  Car.  549. 

MuIIins  (Tex.   App.,  1891),  18  S.   W.  Direotionof  Verdiet.— And  so  wherea. 

Rep.  790;  Willis  v,  Lewis,  28  Tex.  185;  verdict  has  been  directed  below  only 

Eggleston  v.  Gulf,  etc..  R.  Co.  (Tex.  to    discover   whether    the    testimony 

App..  1892),  18  S.  W.   Rep.  137;  Mis-  was  in  any  degree  conflicting  or  sus- 

souri  Pac.   R.  Co.  v.  Somers,  78  Tex.  ceptible  of  different  inferences.'    Chi- 

439;  Dimmitt  v,  Robbins,  74  Tex.  441.  cago,  etc.,  R.  Co.  v,  Bernard,  32  Neb. 

F«r^»»a.--Rather  v.  Rather,  88  Va.  306. 

875.  Where  each   party  asks   the  court 

Appeals  fr(xm  Justioe  of  the  Peaee. —  to  direct  a  verdict  in  his  own  favor. 

And  so  on  appeal  from  a  judgment  of  both  parties  are  deemed  to  have  waived 

a  justice  of  the  peace  rendered  on  a  a  jury  trial  and  to  have  submitted  the 
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CauM  of  Aetion.  —So    where  the  facts  fail  to  prove  a  cause  of 

questions  of  fact  to  the  judge,  and  his  v.  Louisville,  etc.»  R.Co.»43  La.  Ann. 

derision  will   not  be    reversed  where  522. 

facts  are  conflicting.     Mehrhof  Brick  Michigan, — Detroit     v.    Kreamann, 

Mfg.  Co.  V.  Wood  (City  Ct.).  14  N.  Y.  79  Mich.  584. 

Supp.  142;   Atchison,  etc.,   R.   Co.  r.  Mississippi, — Mosely  v.  Jamison,  68 

Loree,  4  Neb.  446;  Osborne  v.  Kline,  Miss.  336. 

18  Neb.  344;  Burlington,  etc.,  R.  Co.  v,  Missouri, — Weese  v.  Brown,  102  Mo. 

Wendt,  12  Neb.  80;    Reynolds  v.  Bur-  299;  Lally  v,   Cantwell,  40  Mo.  App. 

lington,   etc.,    R.   Co.,    11    Neb.    186;  49. 

Lent  V.   Burlington,  etc.,  R.   Co.,  11  Nebraska, — Nebraska,  etc.,  R.  Co.  v. 

Neb.  201:  Hiatt  v.  Brooks,  17  Neb.  38.  Scott.  31  Neb.  571. 

Conititutional  Prohibition. — A  consti-  New  York.—Ke\\y  v,  Rochester  (Su- 
tutional  limitation  of  appellate  juris-  preme  Ct.),  IS  N.  Y.  Supp.  29;  David- 
diction  to  questions  of  law  has,  son  Steam  Pump  Co.  v.  Peerless  Mfg. 
therefore,  been  held  not  to  exclude  Co.  (C.  PI.),  13  N.  Y.  Supp.  268;  Clark 
the  examination  of  the  facts  and  the  v.  Stewart,  127  N.  Y.  676;  Crate  v, 
record  to  determine  whether  a  trial  Decora  (Supreme  Ct.),  15  N.  Y.  Supp. 
judge  erred  in  denying  a  motion  for  a  607:  Gibbons  v,  Russell  (Brooklyn 
new  trial,  where  the  facts  established  City  Ct.).  13  N.  Y.  Supp.  879;  Hen- 
on  the  motion  were  not  such  as  were  derson  v,  McReynoIds  (Supreme  Ct.), 
submitted  to  and  passed  on  by  the  jury,  14  N.  Y.  Supp.  351;  Pendleton  v, 
but  by  the  judge  only.  State  v,  Nel-  Johnston  (Super.  Ct.),  14  N.  Y.  Supp. 
son,  32  La.  Ann.  842;  State  v.  Ash-  629;  Wallace  v.  Vacuum  Oil  Co.  (Su- 
worth,  43  La.  Ann.  204.  preme  Ct.),  12  N.  Y.  Supp.  425;  Lock- 
Damages. — The  court  may  review  wood  v,  Twenty-Third  St.  R.  Co. 
the  question  of  compensatory  damages  (C.  PL),  7  N.  Y.  Supp.  663. 
to  determine  whether  they  have  been  Tennessee, — Massadilloz'.  Nashville, 
computed  within  the  rules  of  law.  etc.,  R.  Co.,  89  Tex.  661. 
Lally  V.  Cantwell,  40  Mo.  App.  49.  Texas. — St.   Louis,  etc.,   R.    Co.   v. 

But  the  judgmentwill  not  be  reversed  Berry  (Tex.  App.,  1890),  15  S.  W.  Rep. 

because  either  compensatory  or  puni-  48;  St.  Louis,  etc.,  R.  Co.  v,  McClain, 

tive  damages  are  excessive,  unless  so  80    Tex.    85;    Gulf,    etc.,    R.    Co.    v, 

clearly  disproportionate   to   the    evi-  Thompson  (Tex.,  1890),  16  S.  W.  Rep. 

dence  as  to  indicate  prejudice  or  arbi-  174:  Gulf,  etc.,  R.  Co.  v.  Necco  (Tex., 

trary  motives  in  the  jury.  1891)1  I5  S.  W.  Rep.  1102. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v,  Washington, — Hennessy  v.   District 

Blackburn  (Ark.,  1891),  15  S.  W.  Rep.  of  Columbia  (D.  C),  19  Wash.  L.  Rep. 

469.  322. 

Gj/«/i;rff«tf.— Bromley    v,    Flint,    87  West    KiVj^ww.— Battrell    v.    Ohio 

Cal.  471.  River  R.  Co.,  34  W.  Va.  232. 

Colorado, — Johnson     v,     Jones,     16  Wisconsin, — Robinson  v,  Waupaca, 

Colo.  138.  77  Wis.  544;  McDonald  v,  Ashland,  78 

Georgia, — Southern  Bell  Tel.,  etc.,  Wis.  251. 

Co.  V,  Jordan,  87  Ga.  69.  United  States, — Ross  v,  Texas,  etc., 

Illinois, — Chicago,  etc.,    R.    Co.    v,  R.  Co.,  44  Fed.   Rep.  44;    Wilson  v. 

Wolf,    137   111.  360;  Stockton   V,  Chi-  Everett,  139  U.  S.  6t6. 

cago,  136  111.  434.  Kegligonoe     Oasaa. — In      negligence 

Indiana, — Louisville,   etc.,    R.    Co.  cases  the  court  will  only  examine  the 

V,  Schmidt,  126  Ind.  291;  Indianapolis,  facts  to  determine  whether  there  was 

etc.,   R.    Co.   V,  Howerton,    127   Ind.  any  reasonable  ground   for  a  differ- 

236;    Graeter  v,  Hogan,  2  Ind.  App.  ence  of  opinion,  upon  the  submission 

193.  to  the  jury  of  a  question  of  fact. 

Kansas, — Parsons,  etc.,    R.    Co.    v,  Indiana. — Warsaw  v,    Dunlap,    113 

Montgomery,  46  Kan.  120.  Ind.  576;  Cincinnati  R.  Co.  v.  Long, 

Kentucky, — Newport  News,  etc.,  Co.  112  Ind.  166;  Reily  v.  Boyer,  76  Ind. 
V.  Dentzel  (Ky.,  1890),  14  S.  W.  Rep.  152;  Pittsburgh,  etc.,  R.  Co.  v. Morton, 
958;  Shurin  v,  Meyer,  12  Ky.  L.  Rep.  61  Ind.  539;  Roe  v,  Cronkhite,  55  Ind. 
350;  Louisville,  etc.,  R.  Co.  v,  Asher,  183;  Rayt/.  Dunn,  38  Ind.  230;  Cross- 
is  Ky.  L.  Rep.  815.  ley  v,  O'Brien,  24  Ind.  325. 

Louisiana, — Postal    Tel.   Cable  Co.  Massaekusetts, — Shea  9.  Boston,  etc., 
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action,^  or  where  the  conclusions  of  law  are  entirely  unsupported 
by  the  evidence,^  judgment  will  be  reversed.' 

Constrnetim  of  Written  Initnu&ont. — Where  the  finding  of  a  trial 
coutt  depends  on  the  construction  of  a  written  instrument,  the 
appellate  court  may  review  it.* 

A  BefoMl  to  Find  a  Paet  which  is  supported  by  undisputed  evi- 
dence, or  a  finding  of  fact  unsupported  by  any  evidence  tending  to 
establish  it,  is  also  reviewable  as  a  question  of  law.' 


R.  Co.,  154  Mass.  31;  Hinckley  v. 
Cape  Cod  R.  Co.,  120  Mass.  257; 
Crafts  V,  Boston,  109  Mass.  519: 
Griffin  v,  Boston,  etc.,  R.  Co.,  148 
Mass.  143;  Irwin  v.  Alley,  158  Mass. 

249- 

New  York, — Rathbun  v.   Snow,  123 

N.  Y.  343;  Mowrey  v.  Central  City  R. 

Co.,  51  N.  Y.  666;  Byrne  v.  New  York, 

etc.,  R.  Co.,  03  N.  Y.  620;  Dowling  v. 

New  York  Cent.,  etc.,  R.  Co.,9oN.  Y. 

670;    Maverick   v,    Maury,    79    Tex. 

436;     Indianapolis,    etc.,    R.    Co.    v. 

Howerton,  127  Ind.  236. 

1.  Scanion  v,  H.  B.  Claflin  Co.  (N.  Y. 
C.  PI.),  25  N.  Y.  Supp.  1 149. 

2.  Duncan  v,  Wyatt  Park  R.  Co., 
48  Mo.  A  pp.  659. 

8.  Duncan  v.  Wyatt  Park  R.  Co.,  48 
Mo.  A  pp.  659. 

4.  Alabama. — Brown  v.  State  (Ala., 
1S94),  14  So.  Rep.  761. 

Arkansas. — Jones  v.  State,  58  Ark. 

390. 

Ciwii^^/«r«/,— Whitman  v.  Winches- 
ter Arms  Co..  55  Conn.  249. 

Gforgia, — White  v.  State  (Ga.,  1894), 
19  S.  E.  Rep.  49. 

Illinois,  —  McCormick  Harvesting 
Mach.  Co.  V.  Adele,  47  III.  App.  542. 

ZrM^maffa,-^  Jack  son  v,  Illinois  Cent. 
R.  Co.  (La.,  1894),  14  So.  Rep.  514. 

Montana, — State  v.  Kellogg  (Mont., 
1894).  36  Pac.  Rep.  1077. 

Nebraska, — Walthers  v,  Knutzen,  37 
Neb.  420;  Latta  v,  Visel,  37  Neb.  612; 
St.  John  V.  Swanback,  39  Neb.  841; 
Kilpatrick  v,  Richardson,  37  Neb.  731. 

New  York. — Scanlont^.  H.  B.  Claflin 
Co.  (C.  PI.),  25  N.  Y.  Supp.  1 149; 
Kunzmann  v.  New  York,  etc.,  R.  Co. 
(Brooklyn  City  Ct.),  6  Misc.  Rep. 
440;  Poen  V,  Scott,  4  Misc,  Rep, 
(N.  Y.  C.  PI.)  603;  Razy  v,  Whitteck 
(Supreme  Ct.),  27  N.  Y.  Supp.  55; 
Bliss  V.  Fosdick,  jt  Hun  (N.  Y.)  508. 

South  Carolina, ^^ook  v,  Jennings, 
40  5.  Car.  2Q4> 

Texas,  —  Houston,  etc,  R.  Co.  v, 
Shirley  (Tex.  Civ.  App.,  1894),  24  S. 
W.  Rep.  809;  Howard  v»  Austin,  etc.. 


Cattle  Co.  (Tex.  Civ.  App.,  1894),  24 
S.  W.  Rep.  818. 

United  States, — The  Daniel  Burns, 
56  Fed  Rep.  605. 

5.  Bed  low  V.  New  York  Floating 
Dry  Dock  Co.,  112  N.  Y.  263:  The  City 
of  New  York,  147  U.  S.  77;  The  Francis 
Wright,  105  U.  S.  381;  The  E.  A. 
Packer,  140  U.  S.  360. 

Bseords. — Where  documents  and  rec- 
ords are  submitted  in  evidence,  their 
legal  effect  is  reviewable  as  a  question 
of  law.  Henry  v.  Bell,  75  Mo.  194; 
Waddell  v.  Williams,  50  Mo.  216. 

Bnbmittad  by  Instmetion.  —Where  par- 
ties submit  by  consent  all  the  evidence 
of  a  contract  to  the  court,  upon  which 
it  instructs  the  jury  to  return  a  ver- 
dict for  one  of  the  parties,  an  appeal 
presents  the  instruction  as  a  question 
of  law  whose  propriety  is  dependent 
upon  the  construction  of  the  contract 
as  a  matter  of  law,  and  not  of  fact. 
Goulding  v,  Hammond,  54  Fed.  Rep.641. 

Motion  for  Honsnit. — Accordingly, 
where  the  motion  for  a  new  trial  is 
grounded  on  the  erroneous  overruling 
of  a  motion  for  nonsuit  based  on  the 
insufficiency  of  the  complaint,  the 
general  rule  that  the  insufficiency  of 
pleadings  will  not  be  examined  on 
such  an  appeal  does  not  preclude  a  re- 
view of  the  complaint,  as  a  question  of 
law  is  raised.  Alpers  v.  Hunt,  86  CaU 
78;  Warner  v,  Darrow,  91  Cal.  309; 
Fogel  V,  Schmalz,  92  Cal.  412;  Span- 
agel  V,  Dellinger,  38  Cal.  263;  People 
V,  Turner,  39  Cal.  372;  Mason  v,  Aus- 
tin, 46  Cal.  385:  Jacks  v,  Buell,  47 
Cal.  162;  Onderdonk  v,  San  Francisco 
County,  75  Cal.  534:  Wheeler  v,  Kas- 
sabaum,  76  Cal.  90. 

Evidentiar J  Faets. — But  a  mere  fail- 
ure of  the  trial  court  to  find  eviden- 
tiary facts  cannot  be  reviewed  as  ■ 
question  of  law,  as  it  is  under  obliga. 
tion  to  find  only  ultimate  f^cts.  The 
City  of  New  York,  147  U.  S.  76;  The 
F'-ancis  Wright,  105  U.  S.  381;  Mer- 
chants'  Ins.  Co.  v.  Alien,  121  U.  S.  71; 
The  John  H.  Pearson,  isi  U.  S.  469, 
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Zzamlaliig  Xyidonoe  in  Ordor  to  Support  Judgmont. — And  the  appellate 
court  may  look  beyond  the  findings  into  the  evidence  for  the 
purpose  of  affirming,  but  not  of  reversing,  the  judgment.* 

Yerdiot. — A  verdict  rendered  will  be  presumed  to  have  been  well 
proved,  although  the  case  is  defectively  stated  in  the  pleadings, 
under  the  operation  of  the  statute  of  jeofails.*  But  where  the 
evidence  is  made  a  part  of  the  record  by  a  demurrer  to  it,  or  by 
a  general  bill  of  exceptions  upon  a  motion  for  a  new  trial  over- 
ruled, the  court  will  examine  it  to  find  if  it  is  sufficient  to  sup- 
port  the  verdict  or  judgment.' 

h.  Under  Code  Procedure.  —  Under  code  procedure  the 
same  distinction  exists  in  the  power  of  the  appellate  court  to  re- 
view questions  of  fact  at  law  and  in  equity,  unless  constitu- 
tional or  statutory  provisions  enlarge  or  limit  its  power  to  exam- 
ine them.'* 

Boquett  Baiod  on  Faots. — V^here  the  136  III.  309;  Pergande  v.  People.  36- 

trial  court  refuses  a  ruling  because  it  111.  App.  169;  Chamberlain  v.  Bain.  36 

finds    the  assumption  of  facts   upon  111.  App.  230;  Hazen  v*  Johnson,  36* 

which    the    request  was   based   erro-  111.   App.  336;  Singer  v„  Lidwinosky^ 

neous,  the  appellate  court  will  not  re-  36  111.  App.  343;  Colburn  r.  Wescott, 

view  the  refusal,  unless  the  evidence  36  111,  App.  347;  Scharf  r.  People,  34 

sustains  the    assumed    facts    beyond  III.  App.  400. 


doubt.     Butrick  r.  Tilton,  155  Mass. 
462. 


Indiana, — Smith  «/.  State,   125  Ind- 
599;  Hinkle  r.  State,  127  Ind.  490;  To- 


1.  Ruyter  v.  Reid  (N.  Y.,  1890),  25     ledo,  etc.,  R.   Co.  v.   Levy,  127  Ind. 


N.  E.  Rep.  377. 


168;    Moore   v.    Auge,    125   Ind.    5827 


Where  the  evidence  is  capable  of  Lockwood  v.  Rose,  125  Ind.  588;  Lit- 
the  construction  given  it  by  the  referee,  ton  v,  Wright  School  Tp.,  i  Ind.  App. 
judgment  will  not  be  reversed.     Eck-    92. 


hardt  v.  Epstein,  58  N.  Y.  Super.  Ct. 
Rep.  288. 


Iowa. — Judge   v.  Jordan,    8i    Iowa. 
519;  Sickles  V.  Brabbitts,  82  Iowa  747; 


An  appellate  court  will  try  to  so  in-  Eckelund  v.  Talbot,  80  Iowa  569. 
terpret  the  findings  or  verdict  upon  Kansas, — Kansas  City  v,  Berming- 
the  whole  record  as  to  support  the  ham,  45  Kan.  212;  Young  v.  Young- 
judgment  rendered.  Drinkwater  v,  man,  45  Kan.  65;  Hodgden  v,  Larkin, 
Samble,  46  Kan.  170;  Bevens  t/.  Smith,  46  Kan.  454. 

42   Kan.   250;   Union  Pac.   R.   Co.  v.  Texas, — Bradley    v^    San    Antonio, 

Fray,  43  Kan.  750;  German  Ins.  Co.  v,  etc.,    R.    Co.,   80    Tex.   84;    Western: 

Smelker,  38  Kan.   285;  Clark  v.  Mis-  Union  Tel.  Co.  v.   Tones,  81  Tex.  271; 

souri  Pac,  etc.,  R.  Co.,  35  Kan.   350;  Texas  Standard  Oil  Co.  v.  Hanlon,  7^ 

Missouri  Pac,  etc.,  R.  Co.  v.  Holly,  30  Tex.  678;  Windham  v,  Aultman  (Tex. 

\Kan.  465;  Nichols  v.  Weaver.  7  Kan.  App.,  1889),  14  S.  W,  Rep.  1008;  Clark 

373;  Simpson  v.  Greeley,  8  Kan.  586;  v.  Pearce  (Tex.,  1891),  15  S.  W.  Rep^ 

St.  Louis,  etc,  R.  Co.  v.  Ritz,  33  Kan.  787;  Bonner  v.  Bean,  80  Tex.  152. 


404;  Kansas  R.  Co.  v,   Philipfert,  25 
Kan.  583. 
2.  Holmes  v,  Preston,  70  Miss.  156; 


Washington, — Seattle   Land   Co.   v. 
Day,  2  Wash.  451. 
4.  California, — People  9.  Chew  Si ng^ 


Reaves    v.   Dennis,   6    Smed.    &    M.     Wing,  88  Cal.  271;  People  v.  Valencia,. 


(Miss.)  89. 

8.  Louisiana, — State  v,  Ashworth, 


43  Cal.  556. 

North  Ctfr^/f«fl.— Roberts  v,  Lewald,, 


43  La.  Ann.  204;  State  v.  Nelson,  32     107  N.  Car.  309;  Jones  v,  Boyd,  80  N. 


La.  Ann.  842. 


Car.  258;  Young  v,  Rollins,  90  N.  Car. 


Illinois, — Mason   v.   Halley,  34   111.  125;  Worthy   v.  Shields,  90  N.  Car. 

App.  624;  Cary  v,  Norton,  35  111.  App.  192;  Coates  v.  Wilkes,  92  N.  Car.  376; 

365;  Wallace  v,   Buckingham,  34  111.  Gate  wood  v.  Burns,  99  N.  Car.  357. 

App.  38;  Aultman  v,  Osborne,  32  111.  80  in  Masiachasetts. — Old  Colony  R. 

App.  130;   Champlain  v,  Champlain,  Co.  z'.  Wilder,  137  Mass.  536;  Cochrane 
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i.  Presumptions  on  Appeal  from  Intermediate  Appel- 
late Court — Law  or  Fact. — Where  the  court  of  last  resort  has 
power  to  review  the  facts  upon  appeal  from  a  decision  of  an  in- 
ferior appellate  court  reversing  a  judgment  entered  on  a  referee's 
report,  or  from  a  decision  of  a  court  upon  trial  without  a  jury,  or 
on  appeal  from  an  order  granting  a  new  trial  on  such  reversal,  it 
must  appear  in  the  body  of  the  judgment  or  order  appealed  from 
that  the  reversal  was  upon  questions  of  fact,  or  it  will  be  con- 
clusively presumed  that  it  was  upon  questions  of  law  alone,  and 
the  facts  will  not  be  examined.^ 

X.  BXVIEW  OF  EXESCISE  OF  DI8CBETIOHABT  POWES— Diamtlon  Deflnod. 
— A  judicial  act  is  said  to  lie  in  discretion  when  there  are  no 
fixed  legal  principles  by  which  its  correctness  may  be  determined.* 

V.  Boston,  I  Allen  (Mass.)  480;  Charl-  the  issue  made  by  the  pleading  in  the 

ton  V.  Dunnell,  100  Mass.  22g;  Keegan  cause,  irrespective  of  whether  the  evi- 

V,  Cox,  116  Mass.  289;  Atlantic  Nat.  dence  is  or  is  not  conflicting.    La  Salle 

Bank  v,  Harris,  118  Mass.  147;  West  County     v*    Milligan,    143     111.    329;. 

f.    Piatt,   120  Mass.  421;    Powers  v.  American  Exch.  Nat.  Bank  z'.  Chicago 

Provident  Sav.  Inst.,  122  Mass.  443;  Nat.   Bank,   131   111.   547;    Cothran  v» 

Fitzsimmons  V.  Carroll,  128  Mass.  401;  Ellis,  125  111.  496;  Wallace  v,  Goold» 

Mayhew   v.    Durfee,    138    Mass.    584;  91  111.  15;  Wrought  Iron  Bridge  Co.  v, 

Hecht  V.  Batcheller,  147  Mass.  335.  Highway  Com'rs,  loi   111.  518;  Capen 

1.  New  York, — Matter  of  Ross,  87  N.  v,  De  Steigcr  Glass  Co.,   105  111.  185; 

Y.  514;  Roberts  v.  Tobias,  120  N.  Y.  i;  Edgerton  v.  Weaver,  105  111.  43;  Baird 

Nostrand  v.   Knight,   123   N.  Y.   614;  v.  School  Trustees.  106  III.  657. 
Stilwell  V,  Mutual  L.  Ins.  Co.,  72  Hun         Such  a  statute  precludes  the  exam- 

(N.  Y.).385;  Matter  of  Hunt,  no  N.  ination   of   the  question  whether  the 

Y.  278;  Goodwin  v,  Conklin,  85  N.  Y.  evidence  is  legally  insufficient  to  sup«- 

21;   Devlin  v,  Greenwich  Sav.   Bank  port  the  judgment  recovered,  but  not 

(Ct.    App.),   35   N.   Y.    St.    Rep.   922;  whether  the  facts  stated  in  the  decla- 

Foster  v,  Persch,  68  N.  Y.  400;  Smith  ration  constitute  a  cause  of  action  if 

v.  Pettee,  70  N.  Y.  13;  Van  Tassel  v.  admitted  to  be  true. 
Wood,   76   N.   Y.   614;    Direct   U.    S.         American  Exchange  National  Bank. 

Cable  Co.  v.  Dominion  Tel.  Co.,  84  N.  v,   Chicago    Nat.    Bank,   131   111.  547; 

Y.  153:  Snebley  v.  Conner,  78   N.  Y.  Tibbals  v.  Libby,  97  111.   552;  Hobbs- 

218;  Tolman  v.  Syracuse,  etc.,  R.  Co.,  v.  Ferguson,  100  111.  232;  Wrought  Iron 

92  N.  Y.  353;  Sheldon  v.  Sheldon,  51  Bridge  Co.  v.  Highway  Com'rs,  loi  111. 

N.  Y.  354;  Thornton  r.  Autenreith.  55  518;    St.    Louis   Nat.   Stock  Yards  v. 

N.  Y.    659:    Whitman    v,    Foley  (Ct.  Wiggins  Ferry  Co.,  102  111.  514;  Fitch 

App.),  36  N.  Y.  St.  Rep.  133;  Ward  v.  v.  Johnson,  104  111.  in;  Edgerton  v, 

Craig,  87  N.  Y.  550;  Davis  v,  Leopold,  Weaver,  105  111.  43;  Farwell  v.  Shove 

87  N.  Y.  620;  Lowery  v.  Erskine,  113  105  111.  61;  Barber  v.  Hawley,  116  111.. 

N.  Y.  52;  Weyer  v.   Beach,  79  N.  Y.  91;    Brown  r.    Aurora,    109   111.    165; 

409;  Kane  v.  Cortesy,  100  N.  Y.  132;  Hardy  v,  Rapp,  112  111.  359;  Indian- 

Prosser  z^.  Buffalo  First  Nat.  Bank,  10  apolis,  etc.,  R.   Co.  v.   Morgenstern^ 

N.  Y.  St.  Rep.  677;  Ingelhart  v.  Thou-  106  111.  216;  Chicago,  etc.,  R.  Co.  »- 

sand  Island  Hotel  Co.,  109  N.  Y.  454;  Bell,  112  111.  360;  Williams  v.  Forbes, 

Matter  of  Haxtun,  102  N.  Y.  157:  Mat-  114  111.  167;  Sun  Mut.  Ins.  Co.  v.  Sag- 

ter  of  Kings  County  El.  R.  Co.,  82  N.  inaw  Barrel  Co.,   114  111.  99;  Rogers 

Y.  95;  Goodwin  v.  Conklin,  85  N.  Y.  21  v.  Chicago,  etc.,  R.  Co.,  117  111.  115. 
See  Presumptions  on  Appeal^  infra.  Such   a  statute   does   not   apply  to* 

CoBtroYertod  dneitioiu  of   Fsot.  —  A  equity    causes    unless    expressly    in- 

"controverted     question     of     fact,"  eluded.     Miller  v.  Cook,  135  111.  201;. 

within  the  meaning  of  a  statute  pre-  French  v,  Gibbs,   105  111.  523:   Moore- 

eluding  the  examination  of  such  ques-  v,  Tierney,  100  111.  207;    Stillman  v^ 

tions    by  an    appellate   court,   arises  Stillman,  99  III.  196. 
wherever  the  facts  tend  either  as  evi-        2.   State  v.  Wood,  23  N.  J.  L.  560;. 

deniiary  or  ultimate  facts  to  sustain  Rogers  v,  Hosack,  18  Wend.  (N.  Y.)* 
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Whore  Xxoreiiod. — Such  a  power  is  generally  exercised  by  trial 
courts  in  furtherance  of  the  convenience  of  courts  and  suitors,  the 
expedition  of  business,  and  in  the  decision  of  interlocutory  mat- 
ters on  conflicting  facts  where  one  tribunal  could  not  easily  pre- 
scribe to  another  the  appropriate  rule  of  procedure.* 

Bnrdon  on  Appellant. — An  appellant,  to  obtain  reversal,  must  show 
the  denial  of  a  legal  right.*  But  where  the  act  below  involved 
the  exercise  of  a  discretionary  power  error  cannot  in  general  be 
established,  because  there  is  no  definite  rule  of  law  violated.* 

Ho  Beview. — It  is  therefore  a  fundamental  principle  of  appellate 
procedure  that  decisions  of  a  trial  court  or  officer  resting  in  dis- 
cretion will  not  be  reviewed  on  appeal,  whether  the  case  be  civil 
or  criminal,  at  law  or  in  equity.* 

319;  Rowley  v.   Van   Benihuysen,  16  1.  Tripp  v.  Cook,  26  Wend.  (N.  Y.) 

Wend.  (N.  Y.)  369:  Garr  v,  HiU,  5  N.  J.  153;  Howell  v.  Mills,  53  N.  Y.  3?2. 

Eq.  639;  Winslow  v.  Collins,  3  Paige  It  may  also  be  exercised  in  decid- 

(N.  Y.)  89.  ing  on  the  application  of  one  or  other 

DUcretion    Dlscuised. — In    State     v,  of  two  conflicting  rules,  according  to 

Wood,  23  N.  J.  L.  560,  the  court,  in  de-  special  circumstances,  or  else  in  cases 

ciding  that  no  appeal  lay  from  a  refusal  of  doubt,  where   the  decision   is  not 

of  the  lower  court  to  issue  a  writ  of  cer-  governed  by  the  absolute  certainty  of 

tiorari,said:  '*  Discretion,  on  theother  law,  but  rests  on  the  probabilities  of 

hand,   implies    that    in    the    absence  evidence.     Tripp  v.  Cook,  26  Wend, 

of    positive    law    or   fixed    rule    the  (N.  Y.)  153. 

judge  is  to  decide  by  his  view  of  By  Statute. — So  where  by  constitu- 
expediency  or  of  the  demands  of  tional  or  legislative  authority  a  court 
equity  and  justice.  And  where  a  is  expressly  vested  with  discretionary 
matter  rests  in  the  discretion  of  the  power  to  act,  the  lawful  exercise  of 
court  below,  by  what  principle  or  rule  such  discretion  is  a  judicial  act  not  re- 
is  this  court  to  regulate  its  judgment,  viewable  in  the  absence  of  power  by 
and  to  affirm  or  reverse  the  judg-  a  direct  proceeding.  Fleming  v, 
ment  of  the  inferior  tribunal  ?  There  Johnson,  26  Ark.  421. 
has  been  no  violation  of  law.  The  8.  Howell  v.  Mills,  53  N.  Y.  322. 
plaintiff  has  been  deprived  of  no  right,  S.  Matter  of  Eldridge,  82  N.  Y.  165. 
for  the  writ  is  not  of  right.  An  erro-  4.  It  will  suffice  to  cite  only  a  few  of 
neous  exercise  of  discretion  is  all  that  the  vast  multitude  of  cases  support- 
is  complained  of.  But  how  Is  that  ing  this  general  rule.  Many  authori- 
error  to  be  ascertained  and  corrected  ?  ties  are  cited  in  the  pages  immediately 
There  is  no  rule  by  which  to  test  it.  following,  and  reference  should  also 
It  can  only  be  done  by  this  court  in  the  be  had  to  other  appropriate  titles, 
exercise  of  its  own  discretion.  *  ♦  *  such  as  Amendments  ;  Assistance, 
The  constitution  and  the  laws  have  Writs  of;  Bills  of  Review:  Continu- 
vested  that  discretion  in  them  [in-  ANCBs;  Injunctions,  etc.,  where  appli* 
ferior  tribunals],  not  in  us;  and  by  cations  of  this  principle  may  be  found, 
what  right  are  we  to  assume  the  Alabama, — Talladega  Mercantile  Co. 
exercise  of  a  discretion  vested  not  v,  McDonald,  97  Ala.  508;  Alabama, 
here,  but  in  another  tribunal?  It  etc.,  R.  Co.  v.  Hill,  93  Ala.  514. 
would  clearly  be  a  violation  of  law  Arkansas, — Price  v.  State,  57  Ark. 
and   an   unwarranted    usurpation    of  165. 

authority.  ♦  *  *  It  majr  be  regarded  California, — Eltzroth    v.    Ryan,  91 

as  an  elementary  principle  in  the  ad-  Cal.    584;  People  v,   Collins,  75  Cal. 

ministration  of  justice  that  a  superior  411. 

tribunal  will  never    reverse   the   de-  Colorado, — Hill    v,    Colorado    Nat. 

cision  of  an  inferior  common-law  tri-  Bank,   3  Colo.   App.   324;   Hayes  v. 

bunal  for  the  mere  erroneous  exercise  Williams,  17  Colo.  4)65. 

of  judgment  upon  a  matter  committed  Connecticut, — White  v,  Portland.  65 

to  Its  discretion."  Conn.  z8. 
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ninstratioas  of  Bfaeretloiiary  Poww. — So  questions  of  practice  are  gen- 
erally addressed  to  the  discretion  of  the  court,  and  rulings  thereon 
are  not  reviewable  on  appeal;^  as  granting  or  refusing  an  application* 
for  leave  to  amend  pleadings ;'  or  a  ruling  on  a  motion  to  strike 


Florida. — Ortiz  v.  State,  30  Fla.  256; 
Jenkins  v.  State,  31  Fla.  196;  Living- 
ston V.  Cooper,  22  Fla.  292. 

Georgia, — Taffe  v.  State,  90  Ga.  459; 
East  Tennessee,  etc.,  R.  Co.  v.  Smith, 
90  Ga.  558;  Edwards  v.  State,  90  Ga. 
143;  Nealy  v.  State,  89  Ga.  806. 

Illinois, — Waterman  v,  Alden,  144 
Hi.  90. 

Indiana, — ^Sample  v.  Carroll,  132 
Ind.  496;  Lindiey  v,  Sullivan,  133  Ind. 
588. 

/(^wa.— Wight  man  v,  Butler  County, 
83  Iowa  691 ;  Hamilton  v,  Des  Moines, 
etc.,  R.  Co.,  84  Iowa  131;  State  v. 
Woodard,  84  Iowa  172. 

Kansas, — National  Hotel  Co.  v. 
Crane  Mfg.  Co,^  50  Kan.  49;  Wilson, 
etc..  Invest.  Co.  v,  Hiilyer,  50  Kan. 
446. 

Kentucky, — Hite  v.  Com.  (Ky.,  1892), 
20  S.  W.  Rep.  217. 

Louisiana, — State  v.  Christian,  44 
La.  Ann.  950;  State  v.  Hilistock,  45 
La.  Ann.  298. 

Maine, — Bondnr  v,  Le  Bourne,  79 
Me.  21 ;  Hayford  9.  Everett,  68  Me. 

505. 
Maryland. — ^Deford  v.  State,  30  Md. 

179- 
Massachusetts, — Com.  v,  Trefethen, 

157  Mass.  180;  Barlow  v.  Nelson,  157 

Mass.  395;  Perry  v,  Shedd,  159  Mats. 


Michigan, — Church  v.  Davis,  93 
Mich.  477. 

Minnesota, — Stensgaard  v,  St.  Paul 
Real  Estate  Title  Ins.  Co.,  50  Minn. 
429;  Mykleby  v,  Chicago,  etc,  R.  Co., 
49  Minn.  459. 

Missouri. — State  v,  Martio,  52  Mo. 
App.  511;  BrowjieU.  etc.  Car.  Co.  v, 
Barnard,  116  Mo.  667. 

Montana, — Jensen  fr«  Barbour,  in 
Mont.  566. 

/Nebraska, — Omaha  Coal,  etc.,  Co.  9, 
Fay,  37  Neb.  68;  Rupert  v.  Penner,  35 
Neb.  587. 

New  Jersey, — U.  S.  Watch  Co.  v, 
LeamedU  36  N.  J.  L.  429. 

New  yprh,Scw  York  v,  Santh,  138 
N.  Y.  676;  Crocker  v,  Gollner,  13s 
M.  y.  •66s;  People  -v,  McGonegal,  136 
N.  Y.  6«. 

North  Carplimu,'^JenkinM  v,  Wil- 
mtngton*  etc.,  £.  Co.«  no  N.  Car.  436; 
Mom  tu  Garjier,  109  N.  Car.  157. 


Ohio, — Clark  v,  Clark,  20  Ohio  St., 
128. 

Oregon, — Kumli  v.  Southern  Pac. 
Co., 21  Oregon  505;  Garrison  v.  Good- 
ale,  23  Oregon  307. 

Pennsylvania, — Gorgas  tr.  Hertz,  150 
Pa.  St.  538;  Hall  V,  Vanderpool,  156 
Pa.  St.  152;  Walter  v.  Fees,  155  Pa.  St. 
55;  Philadelphia  v.  Weaver,  155  Pa. 
St.  74- 

South  Carolina, — State  v.  Haines,  36 
S.  Car.  504. 

South  Dakota, — Vert  v.  Vert  (S. 
Dak.,  1893),  54  N.  W.  Rep.  655. 

Tennessee. — Brown  v.  State,  85  Tenn. 

439. 

Texas, — Guy  v.  Metcalf ,  83  Tex.  37. » 

Utah, — Thomas   v,   Morris,  8  Utah" 
284. 

Vertnont. — Johnson  v.  Shumway,  65 
Vt.  389;  East  Montpelier  -r.  Mont- 
pelier,  65  Vt.  193. 

Washington, — Sanborn  v.  Centralia 
Furniture  Mfg.  Co.,  5  Wash.  150. 

West  Virginia. — Marmet  Co.  v, 
Archibald,  37  W.  Va.  778;  Buster  v, 
Holland,  27  W.  Va.  511. 

Wisconsin. — Plumer  v,  Clarke,  59 
Wis.  646. 

United  States. — Whitney  v.  New  Or- 
leans, 54  Fed.  Rep.  614;  Van  Stone  v, 
Stillwell,  etc.,  Mfg.  Co.,  142  U.  S.  128; 
Cox  V.  Hart,  145  U.  S.  376;  Crumpton 
V,  U.  S.,  138  U.  S.  361. 

1.  Fort  V,  Bard,  i  N.  Y.  43;  Spauld- 
ing  V,  Kingsland,  i  N.  Y.  426;  Scher- 
merhorn  v,  Mohawk  Bank,  i  N.  Y.  125; 
Pendleton  v.  Weed,  17  N.  Y.  72;  Sher- 
man V,  Felt,  2  N.  Y.  186;  Birdsall 
V,  Birdsall,  41  How.  Pr.  <N.  Y.  Ct. 
App.),  389;  JBelknap  v.  Waters,  11  N. 
Y.  477;  Wakeman  v.  Price,  3  N.  Y.  334; 
Hazleton  v,  Wakeman,  3  How,  Pr. 
(N.  Y.  Ct.  App.)  357;  Buffalo  Sav. 
Bank  v,  Newton,  23  N.  Y.  160;  Dows 
V.  Congdon,  28  N.  Y.  122;  King  v, 
Piatt,  3  Abb.  Pr.  N.  S.  (M.  V.  Ct. 
App.)  174. 

%,  Arkansas, — Ford  v.  Ward,  26  Ark. 
36a 

Indiana, — Lindley  9.  SuHiTan,  133 
Ind.  588:  Adams  v.  Main,  3  Ind.  App. 
232;     Peigh   V.    Huffman  (lad.    App. 

1893).  34  N-  E-  Rep.  3«- 

Miehigem, — Minoock  v.  Etireka  F. 
&  M.  Ins.  Co.,  90  Mich.  236. 

Miunes^ta^-^Wyam  v.  GUcagD,  etc.. 
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out  pleadings '}  or  a  ruling  allowing  an  extension  of  time  to  plead ;' 
or  the  imposition  of  terms  on  allowing  the  amendment  of  plead- 
ings ;'  or  the  imposition  of  costs  by  a  court  of  equity  ;*  or  the 
submission  of  issues  in  an  equitable  cause  to  a  jury  ;^  or  a  ruling 
determining  what  questions  shall  be  asked  a  juror  on  the  voir  dire^ 

R.  Co.,  40  Minn.  273;  Iverson  v.  Du-  Gay  Mfg.  Co.,  108  N.  Car.  282;  Howell 

bay,  39  Minn.  325;  North  v,  Webster,  v.  Stewart,  54  Mo.  400;  State  v,  Mat- 

36  Minn.  99.  lock,  82  Mo.  455;  Austin  9.  Boyd,  28 

New  York. — Van  Ness  v.  Bush,  14  Mo.  App.  52;  Giles  v.  Giles,  Bailey  Eq. 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  33;  Ford  (S.  Car.)  428;  Hair  v.  Moody,  9  Ala. 
V.  David,  i  Bosw.  (N,  Y.)  569;  Hunt  399;  Simms  v.  Richardson,  32  Ark. 
V.  Hudson  River  F.  Ins.  Co.,  2  Duer  309;  Gilbert  v.  Plant,  18  Ind.  308; 
(N.  Y.)  481;  Coffin  V.  Grand  Rapids  Thornton  v.  Borland,  12  Cal.  439;  New- 
Hydraulic  Co.,  136  N.  Y.  655:  Selig-  som  v.  Ran,  18  Ohio  240. 
man  v.  Schmidt,  3  Misc.  Rep.  (N.  Y.)  8.  Illinois. — Empire  F.  Ins.  Co. 
630.  V.  Real  Estate  Trust  Co.,  i  111.  App. 

United   States, — Alexandria  Marine  391;  Jackson  v,  Warren,  32  111.  331; 

Ins.  Co.  V.  Hodgson,  6  Cranch  (U.  S.)  Jenks  v,  Wandolah,  29  111.  App.  165. 

206;  Ayers  v,  Watson,  137  U.  S.  584;  Iowa, — Poole  v,  Hintrager,  60  Iowa 

Wright  V,  Hollingsworth,  i  Pet.  (U.  180;  Harrison  v.  Colton,  31  Iowa  16. 

S.)   166;  Smith   V.  Babcock,  3  Sumn.  Maine, — Bolster  v,   China,   67  Me. 

(U.   S.)  583;  Tiernan  v.  Woodruff,   5  551;  Hayford  v.  Everett.  68  Me.  505. 

McLean    (U.   S.)   135;  The  Schooner  Michigan. — Beecher  v,  Wayne  Cir. 

Harmony,  i  Gall,  (U.  S.)  124;  Walden  Judge,  70 Mich.  363;  Tupper  v.  Kilduff, 

V.  Craig,  9  Wheat.  (U.  S.)  576;  Tilton  26  Mich.  394. 

V,  Cofield,  93  U.  S.   163;  Pott  V.  Ar-  Minnesota, — Caldwell    v,    Brugger« 

thur,   15  Blatchf.  (U.  S.)  314;  U.  S.  v,  man,  8  Minn.  286. 

Breward,  16  Pet.  (U.  S.)  143;  Bamber-  North  Carolina. — Teasdale  9. Jordan, 

ger  V,  Terry,    103   U.   S.   40;  Bullitt  2  Hayw.  (N.  Car.)  281. 

County  V,  Washer,  130  U.  S.  142;  Cen-  United  States. — Sheets  v.  Selden,  7 

tral   Trust   Co.   v.  Grant  Locomotive  Wall.  (U.  S.)  416;  Brown  v.  The  Brig 

Works,  135  U.  S.  207.  Cadmus,  2  Paine  (U.  S.)  564;  Wigfield 

See  article  Amendments,  Vol.  I.,  p.  v.  Dyer,  i  Cranch  (C.  C.)  403. 

524.  See  article  Amendments,  Vol.  I.,  p. 

1.  Alabama, — Lankford  v.  Green,  62  647. 

Ala.   314;  Johnson  v.  Wren,  3  Stew.  4.  Frisby  v.  Ballance,  5  111.  287;  Mc- 

(Ala.)  172;  Townson  v,  Moore,  9  Port.  Artee  v.  Engart,  13  111.  242;  Constant 

(Ala.)   136;   Stanley  v.    Hill,   9   Port,  v,  Matteson,  22  111.  546;  Blue  v.  Blue, 

(Ala.)  368;  Turner  v.  Brown,  9  Ala.  38  111.  9;  Northern  111.  R. Co.  v.  Racine, 

867;  Johnson  v.  McLaughlin,  9  Ala.  etc.,  R.  Co.,  49  111.  356;  Gage  v.  Chap- 

557;  Williams  v,  Hinkle,  15  Ala.  713;  man,  56  111.  311;  Barton  v.  Mosher,  62 

Duncan  v,  Hargrove,  22  Ala.  150;  Ma-  111.  237;  Howard  v.  Bennett,  72  III. 

honey  v.  O'Leary,  34  Ala.  97;  Black-  297;   Ling  v.  King,  91   111.   571.     See 

ford  V.  Killan,  42  Ala.  487.  article  Costs. 

Arkansas, — Goodwin  v.  Robinson,  30  6.  Colman  v.  Dizon,  50  N.  Y.  572; 

Ark.  535.  Brinkley  v,   Brinkley,  56  N.  Y.   192; 

Indiana. — Gill  v.  State,  72  Ind.  266;  Colie  v,  Tifft,  47  N.  Y.  1x9;  Apthorp 

Cox  V.  Bird,  65  Ind.  277;  Hay  V.  State,  v,   Comstock,   2   Paige  (N.   Y.)    482; 

58  Ind.  337;  Crawfordsville  v.  Brun-  Candee  v.  Lord.   2   N.   Y.   269;   For- 

<^^gc,  57  Ind.  262;  Moore  9.  State,  55  rest  v,  Forrest,  25  N.  Y.  501;   Pence 

Ind.  360;  Owens  V.  Tague,  3  Ind.  App.  v.   Garrison,   93   Ind.   345;  Abbott  r. 

245;  Smith  V,  Martin,  80  Ind.  260;  Lake  Monti,  3  Colo.  561;  Dorr  v,  Tremont 

Erie,  etc.,  R.  Co.  v.  Kinsey,  87  Ind.  Nat.  Bank,  128  Mass.  349;  New  York 

514;  Hoke  V,  Applegate,  92  Ind.  570.  Tradesmen's  Bank  v,  Fairchild,  32  N. 

Ohio. — Newburg   Petroleum   Co.  v,  J.  L.  543. 

Weare,  44  Ohio  St.  604.  6.  Com.  v.  Gee,  6  Gush.  (Mass.)  174; 

2.  Boddie  v.  Woodard,  83  N.  Car.  Com.  v.  Livermore,  4  Gray  (Mass.)i8; 
3;  Reese  t^.  Jones,  84  N.  Car.  597;  Long  State  v.  Wilson,  8  Iowa  407;  Anson  v. 
V,  Logan,  86  N.  Car.  535:  Warden  v,  D wight,  18  Iowa  241;  May  v.  Elam,  27 
McKinnon,  99  N.  Car.  251;  Banks  v,  Iowa  365;  State  v.  Marr,  83  Mo.  591; 
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or  a  finding  of  the  trial  court  as  to  the  qualifications  of  a  juror 
when  challenged  ;^  or  allowing  the  jury  to  take  out  with  them 
documents  used  in  the  trial ;'  or  excusing  a  juror  for  any  reason 
deemed  sufficient  to  the  trial  court ;'  or  causing  or  refusing  to 
cause  a  mistrial  by  granting  a  motion  to  withdraw  a  juror  ;^  or 
refusing  to  permit  the  jury  to  take  written  instructions  out  with 
them  ;•  or  requesting  the  jury  to  answer  written  inquiries  ;•  or  a 
ruling  defining  the  time  and  order  in  which  testimony  shall  be 
introduced  ;''  or  a  ruling  allowing  a  party  to  introduce  further 
testimony  after  his  case  is  closed  ;®  or  receiving  or  rejecting  testi- 

Watson  V,  Whitney.  23  Cal.  375;  U.  S.  Wade  v.  State,  50  Ala.  164;  Sonneborn 

V,   Borger,  7  Fed.  Rep.  193;  Butler  v.  v.  Bernstein,  49  Ala.  168. 

State,  97  Ind.  378.  Connecticut, — Chapman    v.   LoomU, 

1.  Arkansas. — Maclin    v.    State,  44  36  Conn.  460. 

Ark.  115;  Casey  v.  State,  37  Ark.  67;  Florida, — Coker  v.  Hayes,   x6  Fla. 

Benton  v.  Slate,  30  Ark.  328.  368. 

Georgia, — Ray  v.  State,  15  Ga.  223;  (7^^^'o.— Jordan  v.  Pollock,  14  Ga. 

Costly  V,  State,  19  Ga.  614;  Vann  v,  145. 

State,  83  Ga.  44;  Moon  v.  State,  68  Ga.  Indiana, — Snyder  v,  Snyder,  50  Ind. 

688;  Williams  V.  State,  69  Ga.  12;  Eber-  492;  Williams  v,  Allen,  40  Ind.  295; 

hardt  v.  State,    47    Ga.     598;    West-  Miller  z^.  Wildcat  Gravel  Road  Co.,  52 

xnoreland  v.  State,  45  Ga.  279;  Gallo-  Ind.  51. 

way  V,  State,  25  Ga.  596.  Massachusetts, — Com.  v,  Ricketson, 

Iowa. — Perry  v,  Cottingham,  63  Iowa  5  Met.  (Mass.)  412. 

43.  8.  Massachusetts, — Liverpool  v,  Prcs- 

Oregon. — Kumli  v.  Southern  Pac.  R.  cott,  4  Allen  (Mass.)  22;   Conklin   v, 

Co.,  21  Oregon  505.  Arrance,  5  Allen  (Mass.)  517;  Carruth 

United  States, — Hopt  v,   Utah,    120  z^.  Bayley,  14  Allen  (Mass.)  532;  Brewer 

U.    S.    430;    Southern     Pac.    Co.    v,  v,  Housatonic  R.  Co.,  104"  Mass.  593; 

Rauh,  49  Fed.  Rep.  696.  Com.  v.  Dam,  107  Mass.  210;  Hatha- 

2.  Campbell  v.  State,  23  Ala.  83;  way  v.  Evans,  108  Mass.  267;  Brown  v, 
Robinson  z'.  Allison,  36  Ala.  525;  Burg-  Brown,  108  Mass.  3S6;  Wright  v, 
hardt  v.  Van  Deusen,  4  Allen  (Mass.)  Foster,  109  Mass.  57;  Com.  v,  McGorty, 
374;  Clapp  V.  Norton,  106  Mass.  33;  114  Mass.  299;  Lowe  v,  Pimental,  115 
Whithead  v,  Keyes,  3  Allen  (Mass.)  Mass.  44;  Strong  v.  Connell,  115  Mass. 
495;  Territory  v,  Doyle,  7  Mont.  245.   ,  575;  Huntsman  v,  Nichols,  116  Mass. 

3.  Omaha  Southern  R.  Co.  v.  Bee-  521:  Wheeler  v,  Wheeler,  116  Mass. 
son,  36  Neb.  361;  People  v.  Carrier,  46  297;  Wallace  v,  Taunton  St.  R.  Co.,  119 
Mich.  442;  Atlas  Min.  Co.  v,  Johnston,  Mass.  91;  Com.  v,  McCue,  121  Mass. 
23  Mich.  36;  O'Brien  v,  Vulcan  Iron  358;  Eames  v.  Whittaker,  123  Mass. 
Works,  7  Mo.  App.  257;  Ochs  v,  Peo-  342;  Com.  v,  Blair,  126  Mass.  40;  Baker 
pie,  124  III.  410:  Montague  v.  Com.,  10  v.  Gavitt,  128  Mass.  93;  Hodgkins  v, 
Gratt.  (Va.)  767;  U.  S.  v,  Cornell,  2  Chappell,  128  Mass.  197;  Com.  v. 
Mason  (U.  S.)9i;  Hurley  v.  State,  29  Brown,  130  Mass.  279;  Smith  v,  Bur- 
Ark.  17.  rill,  131  Mass.  92. 

4.  Freeman  v.  Grant,  132  N.  Y.  22;  Michigan. — Detroit,  etc.,  R.  Co.  v. 
People  V.  Olcott,  2  Johns.  Cas.  <N.Y.)  Van  Steinburg,  17  Mich.  99;  Thomp- 
301;  State  V.  Weaver,  13  Ired.(N.  Car.)  son  v.  Richards,  14  Mich.  172;  Hoff- 
203;  Brady  v,  Beason,  6  Iredl  (N.  Car.)  man  v.  Harrington,  44  Mich.  183;  Fick 
425;  State  V,  Morrison,  3  Dev.  &  B.  v.  Runnels,  48  Mich.  302. 

(N.  Car.)  115.  Minnesota, — Crandall    v,    Mcllrath, 

6.  Benton   v.   State,   30  Ark.     328;  24  Minn.   132;   Tapley  v,  Tapley,   lo 

Hurley  v.  State,  29  Ark.  17.  Minn.  448. 

6.  Louisville,  etc.,  R.  Co.  v.  Case,  9  New  York. — Williams  v,  Hayes,  20 
Bush  (Ky.)  736;  Spurr  v,  Shelburne,  N.  Y.  58;  Third  G.  W.  Turnpike 
Z31  Mass.  429.  Road  Co.  v,  Loomis,  32  N.  Y.  127. 

7.  Alabama, — Bell  v.  State,  74  Ala.  United  States. — Philadelphia,  etc., 
420;  Addison   v.   State,   48  Ala.  478;  R.   Co.  v.  Stimpson,  14  Pet.  (U.  S.) 
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mony  offered,  out  of  the  proper  order  ;*  or  refusing  further  time 

to  take  testimony ;'  or  granting  or  refusing  a  writ  of  mandamus.' 

»ow  Trial. — Or  granting  or  denying  a  motion  for  a  new  trial.* 


448;  Johnston  v.  Jones,  i  Black  (U.  S.) 
309. 

1.  Dave  V.  State,  22  Ala.  23;  Edgar 
V,  McArn,  22  Ala.  796;  Ivey  v,  Phifer, 
13  Ala.  821;  Stein  v.  McArdle,  24  Ala. 
344;  Crandall  v,  Mcllrath,  24  Minn. 
132.     See  article  Order  of  Proof. 

8.  Hill  V,  Reif snider,  39  Md.  429; 
O wings  V.  Worthington,  10  Gill  &  J. 
(Md.)  2S3;  Randall  v.  Glenn,  2  Gill 
(Md.)43o;  Calvert  v.  Carter,  18  Md. 
74;  Cumberland  Coal,  etc.,  Co.  v,  Mc- 
Kaig,  27  Md.  258. 

8.  Georgia, — Sims  v.  Consolidated 
Ice  Mach.  Co.,  91  Ga.  100. 

Iowa, — Clark  v.  American  Coal  Co., 
86  Iowa  451. 

Minnesota,  —  Meyers  v.  Duluth 
Transfer  R.  Co.,  53  Minn.  335. 

North  Carolina. — Stephenson  f.  Ste- 
phenson, 4  Jones  (N.  Car.)  472;  State 
V,  Brannen,  8  Jones  (N.  Car.)  208. 

Vermont, — Foster  v.  Austin,  33  Vt. 
615;  Sutton  V,  Tyrrell,  10  Vt.  89;  Perry 
V.  Ward,  18  Vt.  120;  Mosseaux  v, 
Brigham,  19  Vt.  457;  Rutland,  etc..  R. 
Co.  V,  Wales,  24  Vt.  299;  Banfill  v, 
Banfill,  27  Vt.  557;  Amidon  r.  Aiken, 
28  Vt.  440:  Phelps  V.  Phelps,  16  Vt. 
73;  Adams  v,  Adams.  21  Vt.  162;  Frost 
V,  Frost,  40  Vt.  625. 

See  article  Mandamus. 

4.  Alabama.  —  Phlening  v.  State, 
Minor  (Ala.)  42;  Spence  v,  Tuggle,  10 
Ala.  538;  Walker  v,  Blassingame,  17 
Ala.  810;  Martin  v.  Higgins,  23  Ala. 
775;  Benje  v.  Creagh.  21  Ala.  151; 
Brister  v.  State,  26  Ala.  107;  Franklin 
V.  State,  29  Ala.  14. 

California, — Speck  v,  Hoyt,  3  Cal. 
413;  Duell  V,  Bear  River,  etc.,  Min. 
Co.,  5  Cal.  84;  Thompson  v,  Thorn- 
ton, 47  Cal.  76;  Minturn  v.  Burr,  20 
Cal.  48;  Moore  v,  Los  Angeles  Infirm- 
ary, 49  Cal.  669;  Austin  v,  Gagan 
(Cal.,  1892),  30  Pac.  Rep.  790;  Gollin 
V,  Lyle  (Cal.,  1892),  31  Pac.  Rep.  456. 

Georgia, — McElroy  v,  Bolton,  91  Ga. 
83;  Pelligrini  v.  Cunningham  (Ga., 
1893),  17  S.  E.  Rep.  673:  Story  v.  Cen- 
tral R.,  etc.,  Co.  (Ga.,  1893),  17  S.  E. 
Rep.  860;  Cruse  v.  Foster,  76  Ga.  723; 
Georgia,  etc.,  R.  Co.  v,  Curry,  90  Ga. 
250;  Dobbs  V.  Fort.  92  Ga.  573;  Byne 
V,  Smith,  76  Ga.  loi;  Stegall  v.  Baker, 
76  Ga.  107;  Lessees  v.  Sigman,  77  Ga. 
71;  Anderson  v.  Barksdale,  77  Ga.  86; 
Wicker  v.  Walter,  77  Ga.  490. 


Iowa,  —  New  York  Pianoforte  Co. 
V,  Mueller,  38  Iowa  552;  Tegeler  v, 
Jones,  33  Iowa  234;  Boardman  v,  Chi- 
cago, etc.,  R.  Co.,  32  Iowa  391;  Pick- 
ering V.  Kirkpatrick,  32  Iowa  163; 
Ruble  V.  McDonald,  7  Iowa  90;  Shep- 
herd V,  Brenton.  15  Iowa  84;  Stock- 
well  V,  Chicago,  etc.,  R.  Co.,  43  Iowa 
470;  Forney  v,  Ralls,  30  Iowa  559; 
Roberts  v,  Jones,  30  Iowa  525;  White 
V.  Poorman,  24  Iowa  108;  Chapman  v, 
Wilkinson,  22  Iowa  541;  Burlington 
Gas  Light  Co.  v.  Green,  21  Iowa  335; 
Newell  V.  Sanford,  10  Iowa  306;  Rob- 
inson V.  Bacon, -24  Iowa  409;  Reeves  v. 
Royal,  2  Greene  (Iowa)  451;  Sanders 
V.  Clark,  22  Iowa  275:  Mehan  v,  Chi- 
cago, etc.,  R.  Co.,  55  Iowa  305;  Man- 
son  V.  Ware,  63  Iowa  345. 

Kansas, — Swartzel  v,  Dey.  3  Kan. 
244;  McMillan  v.  Baker,  20  Kan. 
50. 

Kentucky, — Hutcheson  v,  Plummer, 
Sneed  (Ky.)  322;  Ewing  v.  Price,  3  J. 
J.  Marsh.  (Ky.)  520;  Caldwell  v, 
Wright,  8  B.  Mon.  (Ky.)  526;  Eastin 
V,  Bell,  I  A.  K.  Marsh.  (Ky.)  342;  Mc- 
Call  V,  Hitchcock,  9  Bush  (Ky.)  68; 
Becker  v.  Crow,  7  Bush  (Ky.)  198; 
Ford  V,  Gregory,  lo  B.  Mon.  (Ky.) 
182. 

Louisiana, — State  v,  Newton,  44  La. 
Ann.  966. 

Maine. — Annis  v,  Gilmore,  47  Me. 
152;  Milliken  v,  Whitehouse,  49  Me. 
527;  Cooper  V,  Waldron,  50  Me.  80; 
Farmer  v,  Portland,  63  Me.  46. 

Massachusetts, — Lowell  Gas  Light 
Co.  V,  Bean,  i  Allen  (Mass.)  274;  Gif- 
ford  V,  Brownell,  2  Allen  (Mass.)  534; 
Phillips  V,  Soule,  6  Allen  (Mass.)  150; 
Kidney  V.  Richards.  10  Allen  (Mass.) 
419;  Whittaker  v.  West  Boylston,  97 
Mass.  273;  McAllister  v,  Burrill,  98 
Mass.  334  ;  Stetson  v,  Medford,  109 
Mass.  242;  Hadley  v.  Citizens'  Sav. 
Inst.,  123  Mass.  301;  Behan  v,  Will- 
iams, 123  Mass.  366;  Aldrich  v, 
Springfield,  etc.,  R.  Co.,  125  Mass. 
404;  Wamesit  Co.  v.  Lowell,  etc.,  R. 
Co.,  130  Mass.  455;  Com.  v,  Morrison, 
134  Mass.  189;  Clapp  v,  Clapp,  137 
Mass.  183;  Groustra  v,  Bourges,  141 
Mass.  7;  Greene  v.  Farlow,  138  Mass. 
146:  Gray  v.  Bridge,  11  Pick.  (Mass.) 
189;  Shea  V.  Lawrence,  i  Allen  (Mass.) 
167;  Harrington  v,  Worcester,  etc.,  R. 
Co.,  157  Mass.  579;  Sylvester  v.  Hub- 
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Isjunetloii. — Or  refusing,  denying,  continuing,  or  dissolving  a  tem- 
porary injunction.     (See  article  INJUNCTIONS.) 

Bofereo's  Boport. — Or  a  decision  of  the  trial  court  recommitting  a 
referee's  report.*     See  article  REFERENCES. 

limitation  of  the  Prlnolplo. — The  exercise  of  discretionary  power  is 
not  an  arbitrary  act  of  will  ;*  it  is  an  act  of  judgment  deciding  what 


by,  157  Mass.  306;  Perry  v,  Shedd, 
^59  Mass.  200. 

^fV^(faif.>— Pennsylvania  Min.  Co. 
v»  Brady,  14  Mich.  260;  People  r. 
Wayne  Circuit  Judge,  20  Mich.  220; 

{ohr  V.  People,  26  Mich.  427;  Jones  v, 
lobson,  37  Mich.  36;  People  v.  Judge, 
41  Mich.  5  ;  Mahoney  v.  People,  43 
Mich.  39;  Toulman  v.  Swain,  47  Mich. 
82;  Hake  v.  Buell,  50  Mich.  89;  People 
V.  Francis,  52  Mich.  575. 

Missouri, — McCullough  v.  Phoenix 
Ins.  Co.,  113  Mo.  606;  Bullock  v.  Cook, 
38  Mo.  App.  222. 

Montana, — Falk  v.  Brown,  13  Mont. 

125- 

Nivada, -^PtWAofi  Consolidated  Min. 
Co.  cr.  Richmond  Min.  Co.,  19  Nev. 

235. 

New  York. — Dickson  v,  Broadway, 
etc.,  R.  Co.,  47  N.  Y.  507;  Courtney  v. 
Baker,  60  N.  Y.  i;  Wagner  v.  Long 
Island  R.  Co.,  70  N.  Y.  614;  Whitson 
V.  David,  81  N.  Y.  645;  Bronk  v.  New 
York,  etc.,  R.  Co.,  95  N.  Y.  656;  Pharis 
».  Gere,  107  N.  Y.  231;  Randall  v, 
Randall,  1x4  N.  Y.  499. 

North  Carolina, — Webber  v.  Webber. 

79  N.  Car.  572;  Reeves  v.  Reeves,  82 
N.  Car.  348;  Gordon  v,  Gordon,  88  N. 
Car.  45;  Schonwald  v.  Schonwald, 
Phill.  Eq.  (N.  Car.)  215;  Pain  v.  Pain, 

80  N.  Car.  322;  Morris  v,  Morris,  89 
N.  Car.  109;  Peebles  v.  Peebles,  63  N. 
Car.  656;  Rogers  v,  Goodwin,  64  N, 
Car.  278;  Ferrall  v.  Broadway,  95 
N.  Car.  551;  Redmond  v,  Stepp,  100  N. 
Car.  212;  Snowden  v,  Norfolk  South- 
ern R.  Co.,  9S  N.  Car.  93:  State  v, 
Davis,  80  N.  Car,  384;  Watts  v.  Bell, 
71  N.  Car.  405;  Whitehurst  v,  Petti- 
pher,  105  N.  Car.  40;  Brown  v.  Hale, 
93  N.  Car.  188;  Burke  v.  Turner,  85 
N.  Car.  500;  Munden  v.  Casey,  93  N. 
Car.  97;  Boykin  v.  Perry,  4  Jones  (N. 
Car.)  325;  Findly  v.  Ray,  5  Jones  (N. 
Car.)  125;  State  v,  Caveness,  78  N. 
Car.  484;  Brink  v.  Black,  74  N.  Car. 
329;  Brown  v,  Morris,  4  Dev.  &  B.  (N. 
Car.)  429;  Goodson  e^.  .Mullin,  92  N. 
Car.  2zx;  Davenport  9.  Terrell,  103  N. 
Car.  53;  Goodman  v.  Smith,  4  Dev.  (N. 
Car.)  450;  Terrell  v.  Wiggins,  i  Ired. 


(N.  Car.)  172;  State  v.  Gallimore,  7 
Ired.  (N.  Car.)  147;  State  v.  Small- 
wood,  78  N.  Car.  560:  Long  v,  Gant- 
ley,  4  Dev.  &  B.  (N.  Car.)  313;  Reed 
V,  Moore,  3  Ired.  (N.  Car.)  310;  Alley 
V,  Hampton,  2  Dev.  (N.  Car.)  11. 

C?^w.— Fowble  V.  Walker,  4  Ohio 
64;  Hurley  v.  State,  6  Ohio  399;  Davis 
V,  State,  15  Ohio  72. 

Oregon, — Bowen  v.  State,  i  Oregon 
271;  State  V,  Fitzhugh,  2  Oregon  227; 
State  V,  Wilson,  6  Oregon  428;  Hollock 
V.  Portland,  8  Oregon  29;  State  v,  Mc- 
Donald, 8  Oregon  113;  State  «'.  Mackey, 
12  Oregon  154;  Kearney  v.  Snodgrass, 
12  Oregon  311;  State  v,  Becker,  12 
Oregon  318;  Tucker  v.  Flouring  Mills 
Co.,  13  Oregon  28;  McBride  v.  North- 
ern Pac.  R.  Co.,  19  Oregon  64;  Beek* 
man  v,  Hamlin,  23  Oregon  313. 

Pennsylvania, — McClain  v.  Com., 
no  Pa.  St.  263;  Gray  v.  Com.,  loi  Pa. 
St.  384;  McGinnis  v.  Com.,  102  Pa.  St. 
66. 

South  Carolina, — McKie  v.  Gar  ling- 
ton,  3  McCord  (S.  Car.)  276;  English 
V,  Clerry,  3  Hill  (S.  Car.)  279;  Carter 
XT.  Olive  Oil  Co.,  37  S.  Car.  604;  Doty 
V,  Crawford  (S.  Car.,  1893),  17  S.  E. 
Rep.  377;  Stickley  v.  Mobile  Ins.  Co., 
37  S.  Car.  56;  Blvthe  v,  Sutherland, 
3  McCord  (S.  Car.)  258. 

Texas, — Davis  v,  Zumwalt,  i  Tex. 
App.  (Civ.  Cas.)  597;  Yarborough  v, 
Downes,  z  Tex.  App.  (Civ.  Cas.)  676; 
Bolls  V,  Galloway,  i  Tex.  App.  (Civ. 
Cas.)  725. 

Vermont* — Bloss  » .  Kittridge,  5  Vt. 
28. 

fVashingfon,-^Psige  v,  Rodney,  2 
Wash.  Ter.  461. 

1.  Wilkinson  v,  Wilkinson,  61  Vt. 
411;  Fuller  V.  Wright,  10  Vt.  512; 
Averill  Coal,  etc.,  Co.  v,  Vemer,  22 
Ohio  St.  378;  Coil  V,  Willis.  18  Ohio 
28;  Hall  V,  Reed,  17  Ohio  498;  Hicks 
V.  Person,  19  Ohio  426;  Wilson  v. 
State,  2  Ohio  St.  319;  Youmans  v, 
Caldwell,  4  Ohio  St.  71;  Eastman  v, 
Wight,  4  Ohio  St.  156;  Ide  v.  Church- 
ill,  14  Ohio  St.  372;  Walker  v,  San- 
born, 8  Me.  288. 

2.  Stringer  v.  Davis,  30  Cal.   322; 
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equity  and  justice  require  upon  a  given  state  of  facts.* 

AbnM  of  DiMretioiL — Accordingly,  where  the  power  is  so  exercised 
as  to  deprive  a  party  of  a  legal  right,*  or  unduly  benefit  one 
party  at  the  expense  of  the  other,*  or  where,  generally,  the  in- 
justice or  inexpediency  of  the  act  is  so  clear  as  to  show  beyond  a 

reasonable  doubt^  the  violation  of  equitable  considerations,  the 
act  of  decision  is  always  reviewable  in  some  form  on  appeal,  as  an 
abuse  of  power,* 

Webster  v.  French,  ii   111.  273;  Tripp  been  said  to  exist  between  absolute 

iu.  Cook,  26  Wend.  (N.  Y.)  152;  Stock-  and  legal  discretion.     *'  The  distinc- 

well  V,  Chicago,  etc.,  R.  Co.,  43  Iowa  tion  between  absolute  discretion  and 

470;  Watson  V.   Dickens,  X2  Smed.  &  that  which  is  governed  by  legal  rules 

M.  (Miss.)  608;  Husted  v.  Mead,  58  is  well  recognized.    The  former  is  not 

Conn.  67.  reviewable,  the  latter  is."     People  v, 

"  Judioial  Disorotlon  is  a  phrase  of  Syracuse,  78  N.  Y.  56. 

great  latitude;  but  it  never  means  the  So  if  an  application  is   made  for  an 

arbitrary  will  of  the  judge.     It  is  al-  order  which  is  not  a  matter  of  right, 

ways   a  legal  discretion,  to  be  exer-  and  may  or  may  not  be  granted  with- 

cised   in  discerning  the    course  pre-  out  wrong  to  either  case,  it  is  an  order 

scribed  by  law;  when  that  is  discerned,  resting  in  absolute  discretion,  and  not 

it  is  the  duty  of  courts  to   follow  it.  reviewable  by  the  Court  of  Appeals. 

It  is  to  be  exercised,  not  to  give  effect  Matter  of  Eldridge,  82  N.  Y.  165. 

to  the  will  of  the  judge,  but  to  that  of  Improper  ICotives. — A  mere  abuse  of 

the  law."     Tripp  v.  Cook,  26  Wend,  discretion  raises  of  itself  no  presump- 

<N.  Y.)  152.  tion  of  improper  motives  in  a  judge. 

In  refusing  to  set  aside  a  judgment  Meyer  v.  CuUen,  54  N.  Y.  397. 

by  default,  the  court  said,  in  Faber  v.  2.  The  Corozal,  19  Fed.   Rep.  655; 

Bruner,  13  Mo.  541,  regarding  discre-  Hexter  v,  Schneider,  14  Oregon  184. 

tion:  "  It  does  not  mean  a  wild  self-  8.  The  Corozal,  19  Fed.  Rep.  655. 

wilfulness,  which  may  prompt  to  any  4.  Morris  v.  Wheeler,  45  N.  Y.  711. 

and  every  act;  but  this  judicial  discre-  6.   California. — Sutter  v.  Cox,  6  CaL 

tion  is  guided  by  the  law — ^see  what  415;    People    v.    Arceo,   32    Cal.  40; 

the  law  declares  upon  a  certain  state-  Stringer  t/.  Davis,  30  Cal.  318. 

tnent  of  facts,  and  then  decide  in  ac-  Georgia. — Jesse  v.  State,  20  Ga.  164; 

cordance  with  the  law,  so  as  to  do  sub-  Thomas  v.  State,  27  Ga.  295. 

stantial  equity  and  right.     In  many  of  Illinois. — Spies  v.  People,  122  111.  i; 

the  cases  coming  before  this  court,  Thomas  v.  Leonard,  5  111.  556. 

had  I  been  on  the  bench  in  the  lower  Kansas. — Wright    v.    Bacheller,   16 

court,  I  should  in  all  probability  have  Kan.   259;   Hunt   v.   Fy£fe,   McCahon 

made  quite  a  different  decision.     But  (Kan.)75;  Gaylord  v.  Stebbins,  4  Kan. 

as  the  lower  courts  have  the  best  op-  42. 

portunity  to  know  the  facts:  as  these  Louisiana. — State  v.  Diskin,  34  La. 

courts  must  from  necessity  see  more  Ann.  979. 

of  the  real  history  of  the  case,  as  they  Maine. — Snow     v.   Weeks,   75    Me. 

have    before   them    the    parties,   the  I05;  Ware  v.  Ware,  8  Me.  42. 

cause,  the  witnesses,  and  the   jurors;  Maryland.  —  Deford     v.   State,    30 

as  they  have  the  opportunity  of  seeing  Md.  179. 

the  case  under  all  the  various  shades  Massachusetts. — Shea  v.  Lawrence,  i 

of  light,  it  is  but   proper   to  suppose  Allen  (Mass.)  167. 

that  the  exercise  of  judicial  discretion  Missouri. — Lenox  v.  Livingston,  47 

by  them  will  always  be  as  sound  and  Mo.  256. 

as  prudent  as  it  can   be  in  an  appel-  Montana. — Ervin  v.  Collier,  a  Mont. 

late    court,    which    sees    everything  688. 

that   touches    the  case    through   the  Michigan, — Chicago,  etc.,  R.  Co.  v. 

same  cold,  uniform  medium — the  rec-  Edson,   41    Mich.   673;    Pangborn    v, 

ord  alone."  Continental   Ins.    Co.,   67  Mich.   683; 

1.  Webster  v.    French,  n   III,  272;  Torrent    v.    Yager,    52     Mich.      506; 

Faber  v.  Bruner,  13  Mo.  541.  Moore  v.  Graham,  58  Mich.  25. 

In    Nitif  York    a    distinction    has  New  York. — Colie   v.  Tiflft,  47  N.  Y. 
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Initaaeoi  of  Abue  of  Dlicretioa. — Thus  the  allowance  of  an  amend- 
ment to  a  complaint  substituting  a  new  cause  of  action  ;^  or  the 
allowance  of  a  substantial  amendment  to  pleadings  after  the  trial 
has  been  concluded ;'  or  the  refusal  to  allow  an  amendment, 
thereby  depriving  a  defendant  of  a  meritorious  defense  ;'  or  ex- 
cluding questions  on  the  voir  dire  tending  to  show  the  existence 
of  proper  grounds  for  challenging  a  juror  for  cause;*  or  the  re- 
fusal of  a  new  trial  when  it  clearly  appeared  that  the  applicant 
did  not  have  an  impartial  trial,^  constitutes  an  abuse  in  exercising 
discretionary  power,  and  is  a  reviewable  and  reversible  error. 

Befiiial  to  Aot. — The  refusal  of  a  tribunal  to  exercise  a  discretion- 
ary power  is  not  discretionary ;  it  may  be  compelled  to  act, 
although  the  act  be  not  reviewable  on  appeal.® 


X19;  Lansing  v,  Russell,  2  N.  Y.  563; 
People  V,  Damon,  13  Wend.  (N.  Y.) 
351;  People  V.  Ferris,  i  Abb.  Pr.  N. 
S.  (N.  Y.  Supreme  Ct.)  197;  Meyer  v, 
Cullen,  54  N.  Y.  392;  Matter  of  Beggs, 
67  N.  Y.  120;  Bailey  v,  Kay,  50  Barb. 
(N.  Y.)  no. 

North  Carolina, — Brooks  v.  Brooks, 
90  N.  Car.  142;  Christmas  v.  Mitchell, 
3  Ired.  Eq.  (N.  Car.)  535;  State  v. 
Benton,  2  Dev.  &  B.  (N.  Car.)  221; 
State  V,  Bell,  81  N.  Car.  591. 

OregoH^—lii^xltT  v,  Schneider,  14 
Oregon  184. 

Texas. — Holt  v.  State,  9  Tex.  App. 
571:  Loggins  V,  State,  12  Tex.  App.  65. 

Vermont.  — Carpenter  v,  Gookin,  2 
Vt.   496;    Emerson  v.  Wilson,  11   Vt. 

357. 

Virginia* — Tooel  v.  Com.,  n  Leigh 

(Va.)749- 

Wisconsin, — Smith  v.  Gould,  61  Wis. 

31;  Schieffelin  v.  Whipple.  10  Wis.  81. 

United  States.  —In   re   Bear,  8  Fed. 

Rep.  428;  The  Corozal,  19  Fed.  Rep. 

655;  U.  S.  V.  Morris,  i  Curt.  (U.  S.)  23. 

1.  Gill  V.  Young,  88  N.  Car.  53; 
Christmas  v.  Mitchell,  3  Ired.  Eq.  (N. 
Car.)  535;  Brooks  v.  Brooks,  90  N. 
Car.  142;  Cogdell  v.  Exum,  69  N.  Car. 
464;  Henderson  v.  Graham,  84  N.  Car. 
496:  Mandeville  v.  Wilson,  5  Cranch 
(U.  S.)i5;  McGlinchyv.  U.  S.,4Cliflf. 
(U.  S.)  312;  West  V.  Smith,  loi  U.  S. 
263;  Brown  v.  Smith,  24  111.  196;  Beyer 
V.  Reed.  18  Kan.  86.  See  article 
Amendments,  Vol.  I.,  pp.  547-74. 

2.  Indiana. — Miles  v.  Vanhorn,  17 
Ind.  245;  Proctor  v.  Owens,  18  Ind. 
21:  Hoot  V.  Spade,  20  Ind.  326;  Shrop- 
shire V.  Kennedy,  84  Ind.  11 1;  Trees 
V.  Eakin,  9  Ind.  554;  Kerstetter  v. 
Raymond,  10  Ind.  199:  Kerschbaugher 
V.  Slusser,  12  Ind.  453;  Danville,  etc., 
Plank-road  Co.   v.  State,  16  Ind.  456. 


New  Hampshire. — Rowell  v.  Bruce,  5 
N.  H.  381. 

New  Jersey, — Campion  v.  Kille,  14 
N.  J.  Eq.  232. 

New  York. — Fish  v.  Dodge,  4  Den. 
(N.  Y.)  311;  Corning  v.  Corning,  6  N. 
Y.  97;  Coulter  v.  American  Merchants* 
Union  Express  Co.,  5  Lans.  (N.  Y.) 
67;  Decker  v.  Parsons,  11  Hun  (N.  Y.) 
295;  Bemis  v.  Bronson,  i  Code  Rep. 
(N.  Y.)  27;  Egert  v.  Wicker,  10  How. 
Pr.  (N.  Y.  Supreme  Ct.)  193;  Curtiss 
V.  Lawrence,  17  Johns.  (N.  Y.)  iii; 
Dox  V.  Dey,  3  Wend.  (N.  Y.)  356. 

8.  California. — Stringer  v.  Davis,  30 
Cal.  318. 

Illinois, — Brown  t^.  Smith,  24  111.  196. 

Kansas.  —  Wright  v.  Bacheller,  16 
Kan.  269;  Hunt  v.  Fyffe,  McCahon 
(Kan.)  75;  Gaylord  v.  Stebbins,  4 Kan. 

42. 

Michigan. — Pangborn  v.  Continental 
Ins.  Co.,  67  Mich.  683. 

New  York. — Bailey  v.  Kay,  50  Barb. 
(N.  Y.)  no. 

North  Carolina.  —  Christmas  v. 
Mitchell,  3  Ired.  Eq.  (N.  Car.)  535; 
Brooks  V.  Brooks,  90  N.  Car.  142; 
Cogdell  V.  Exum,  69  N.  Car.  464; 
Henderson  v.  Graham,  84  N.  Car.  496. 

Wisconsin, — Schieffelin  v.  Whipple, 
10  Wis.  81. 

United  States. — Mandeville  v.  Wil- 
son, 5  Cranch  (U.  S.)  15;  McGlinchv 
V.  U.  S.,  4  Cliff.  (U.  S.)  312;  West  v. 
Smith,  loi  U.  S.  263. 

4.  Watson  v.  Whitney,  23  Cal.  375; 
People  V.  Car  Soy.  57  Cal.  102;  Com. 
V.  Livermore,4Gray  (Mass.)  18;  U.  S. 
V,  Borger,  7  Fed.  Rep.  193.  See  arti- 
cle Juries. 

6.  Trulock  v.  State,  i  Iowa  515.  See 
article  New  Trial. 

6.  Wallis  V.  White,  58  Wis.  28; 
Phcenix  Mut.  L.  Ins.  Co.   v.  Walrath, 
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fii  Xqttitj. — Where  an  equitable  cause  is  removed  into  the  appel- 
late court  to  be  heard  there  anew,  questions  of  fact  being  re-exam« 
inable  as  well  as  of  law,  the  acts  of  discretion  may  be  reviewed  as 
in  the  court  of  first  instance.^ 

PrMompfetoBL — The  presumption  on  appeal  that  the  exercise  of  dis* 
cretionary  powers  was  sound  is  very  strong.'    The  appellant 

53  Wis.  676;  Russell  v.  Codq,  20  N.Y.  is  not  strictly  so.  bat  is  one   which 

S3;  Tracey  v.  Altmayer,  46  N.  Y.  598;  ought  to  be  decided  upon  authority  of 

Powell  v.  Jopling,  2   Tones  (N.  Car.)  established  principles,  or  by  the  settled 

400;  Best  V.  Clyde,  86  N.  Car.  4;  Rey-  course  and  practice  of  the  court."  Gra- 

nolds  9.  Boyd,  i  Ired.  (N.  Car.)  106;  ham  v.  Skinner.  4  Jones  Eq.  (N.  Car.) 

Smith   V,   Mitchell,   63   N.    Car.   620;  94. 

Baggarly  v.  Calvert,  70  N.  Car.  688:  On  appeal  from  a  superior  court  of 

King  V,  Justices,  14  East  395.  law,  the  Supreme  Court  has  never  re- 

So  if  the  court  below  acts  on  the  viewed  the  exercise  of  a  purely  discre- 

supposition  that  it  has  no  discretion,  it  tionary  power  in  the  Superior  Court, 

is  an  error  in  law,  and   reviewable,  but  has  been  confined  to  the  correction 

Reynolds  v,  Boyd,  i   Ired.  (N.  Car.)  of    error  in  law.     But  the  Supreme 

106.  Court  sustained  a  very  different  rela- 

1.  With   reference  to  the  jurisdic*  tiontothe  Court  of  Equity  in  this  state; 

tion  of  the  Supreme  Court  of  North  and,  as  said  in  Graham  v.  Skinner,  4 

Carolina   over    acts    in  discretion  in  Jones  Eq.  (N.  Car.)  94,  causes  might 

equity  the  court  said:  "In  matters  be  removed  into  it  from  the  latter  to 

ot   equity   the    former  is    not  solely  be  heard  for  the  first  time  upon  ques- 

an  appellate  court  to  correct  errors  tions  of  fact  as  well  as  of  law;  and  in 

of    law.      Causes    may    be    removed  appeals  from  the  final  decrees  of  the 

into  it  from  the  latter,  to  be  heard  for  courts    of    equity,   the    causes    were 

the  first  time,  upon  questions  of  fact,  heard   in  the  Supreme  Court   in  the 

as  well  as  of  law;  and,  in  appeals  from  same  way.     The  Supreme  Court  had, 

the  final  decree  of  the  Court  of  Equity,  therefore,    the    same    materials    for 

the  causes  are  heard  in  the  Supreme  forming  a  correct  judgment  as    the 

Court  in  the  same  way.     The  Supreme  Court  of  Equity  in  every  case  and  upoo 

Court   has,  therefore,   the  same  ma-  every  question,  whether  discretionary 

terials  for  forming  a  correct  judgment  ,or    otherwise.     Hence    we    conceive 

as  the  Court  of  Equity,  in  every  case  that  every  order  of  the  Court  of  Equity 

and  upon  every  question,  whether  dis-  by  which  the  rights  of  the  parties  may 

cretionary  or  otherwise.     Hence,  we  be  affected  may  be  reviewed  in  the 

conceive  that  every  order  of  the  Court  Supreme  Court.     Long  v.  Holt,  68  N. 

of  Equity  by  which  the  rights  of  the  Car.  53. 

parties  may  be  affected    may  be   re-  8.  Georgia ^^-%9X\.tx  v.  Glenn,  43  Ga. 

viewed  in  the  Supreme  Court.     There  78;  Taylor  v.  Central  R.,  etc.,  Co.,  79 

may  be,  indeed,  some  orders  of  a  dis*  Ga.  334. 

cretionary  kind  which  do  not  affect  the  Iowa, — Ruble  cr.  McDonald,  7  Iowa 

merits  of  the  cause,  as,  for  instance,  90;  Newell  v.  Sanford,  10  Iowa  396; 

an  order  foritscontinuance,  or  forgiv-  Shepherd  v.  Brenton,  15  Iowa  84:  Me« 

ing  time  to  a  defendant  to  file  his  an-  han  v.  Chicago,  etc.,  R,  Co.,  55  Iowa 

swer,  from  which  no  appeal  would  be  305;  Conklin  v^  Dubuque,  54  Iowa 571; 

entertained  by  the  Supreme  Court,  as,  Phelps  v.  Hart,  15  Iowa  596;  Caffrey 

in  like  case,  no  appeal  would  lie  from  v,  Groome,  10  Iowa  548;  Alger  v.  Mer- 

the  County  to  the  Superior  Court;  but  ritt,  16  Iowa  lai;  New  York  Piano- 

from  an  interlocutory  order  which  does  forte   Co.   v.  Mueller,    38   Iowa   552; 

or  may  affect  the  merits  of  the  cause  Stewart  v.  Dunlap,  61  Iowa  248. 

an    appeal   may   be   taken  from  the  Kentucky, — Ewing  v^  Price,  3  J.  J. 

Court  of  Equity  to  the  Supreme  Court,  Marsh.  (Ky.)  520. 

and  the  question,  whether  one  of  law  Michigan, — Brown   v.  Marshall,   47 

or  fact,  will  be  there  considered,  and  Mich.  576;  Hoffman  v.  Harrington,  44 

either  reversed  or  affirmed.     In  every  Mich.  183. 

such  case,  it  will  be  found  that  the  Mississippi, — Dorr    v.    Watson,    28 

question,  though  called  discretionary,  Miss.  383;  Smith  v.Walsh,  63  Miss. 584. 
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must  rebut  it  by  showing  a  strong  and  dear  case  of  abuse  of 

power  to  his  prejudice,*  or  that  the  decision  below  rested  on  an 

erroneous  principle  of  law  not  vested  in  discretion.*     A  mere 

Ohio^ — Morris  v,  Faurot,  21  Ohio  St.  agement  by  his  counsel.     The  rules  of 

161.  the  court,  and  what  is  called  the  course 

On  appeal  in  an  action  for  libel  it  of  the  court,  have  their  origin  in  the 

was  held  erroneous  to  permit  plain-  purpose  to  secure   fairness    in   legal 

tiff's  counsel,  in  his  preliminary  state-  controversies,  and  the  order  of  busi- 

ment  of  his  case  to  the  jury,  to  read  at  ness  and  the  regulated  succession  of 

length  against  objections  other  publi-  steps  and  trials  have  the  same  object. " 

cations  by  the  defendant  which  were  Scripps  v,  Reilly,  35   Mich.   372.     See 

not  otherwise  offered  as  evidence,  and  also,  touching  new  trials  for  abuses 

which  were  not  relevant  or  admissible  of  argument,  article   Arguments   op 

as  evidence,  the  court  saying:  **  The  Counsel. 

trial  judge  must  always  have  a  very  1.  California, — Conlon   v,   Gardner 

large   discretion    in    controlling    and  (Cal.,  1893),  32  Pac.  Rep.  565;  Roland 

managing  the  routine  proceedings  at  v.  Kreyenhagen,  18  Cal.  455;  Haight 

the  trial,  and  it  is   not  necessary  to  v.  Green,  19  Cal.  113;   Mulholland  v. 

specify  the  matters  to  which  such  dis-  Heyneman,    19  Cal.    605;    Barratt  v. 

cretion   extends.     It  applies    beyond  Graham,  19   Cal.   632;   Woodward  v. 

doubt  to  the  addresses  of  counsel  as  Backus,  20  Cal.  137;  Howe  v,  Inde- 

well  as  to  other  incidents.  But  it  must  pendence     Consolidated    Gold,    etc., 

be  a  reasonable,  a  legal  discretion,  and  Min.  Co.,  29  Cal.  72. 

whether  it  be  so  or  not  must  depend  Florida, — Ballard   v.  State,  31  Fla. 

upon  the  nature  of  the  proceeding  on  266;  Jenkins  r.  State,  31  Fla.  191. 

which  it  is  exercised,  the  way  it  is  ex-  Georgia, — Steele  Lumber  Co.  v.  Law- 

ercised,  and  the  special  circumstances  rens  Lumber  Co.,  92  Ga.  446. 

under  which  it   is  exercised.     It  can  Indiana, — Barner  v,  Bayless  (Ind., 

never  be  intended  that  a  trial  judge  1893),  33  N.   E.   Rep.  907;  Lindley  v, 

has  purposely  gone  astray  in  dealing  Sullivan,  133  Ind.  588. 

with  matters  within  the  category  of  Kansas, — Vaughn  t^.  Hixon,  5oKan. 

discretionary  proceedings,  and  unless  773. 

it  turn  out  that  he  has  not  merely  mis-  Kentucky,  —  Harmon    v,    Kentucky 

stepped,  but  has  departed  widely  and  Coal,  etc.,  Co.  (Ky.,  1893),  20  S.  W. 

injuriously,  an  appellate  court  will  not  Rep.  1054. 

re-examine.     It  will  not  do  it  when  Michigan, — Brown  v,  Marshall,  47 

there  is  no  better  reason  than  its  own  Mich.  578. 

opinion  that  the  course  actually  taken  New    York, — Kelly    v.    New    York 

was   not  as   wise   or  sensible  or  or-  Cent.,  etc.,  R.  Co.  (Supreme  Ct.),  21 

derly  as  another  would   have  been.  N.  Y.  Supp.  190;  Hart  v.  Ogdensburg, 

For  example,  if  all  the  articles  allowed  etc;,  R.  Co.,  69  Hun  (N.  Y.)  497. 

to  be  read  in  the  opening  statement  Oregon, — Lovejoy   v.    Chapman,  33 

had  been  afterwards  given  in  evidence,  Oregon  571. 

their  reading  in  the  opening,  however  IVashingion, — Carroll    v,   Centralia 

contrary  to  settled  practice,  might  not  Water  Co.,  5  Wash.  613. 

have  offered  anything  proper  for  con-  United  States, — Girard  L.  Ins., etc., 

sideration  here.     Questions  concern-  Co#  v.  Cooper,  51  Fed.  Rep.  332. 

ing  their  admissibiliiy  would  fall  un-  Plain  Case  of  Abuse  Bequired. — An  ap- 

der  another  head.     But   where   it   is  pellate  tribunal  should   never  except 

manifest  the  trial  judge  has  fallen  into  in   a  plain  case  control  discretion  of 

a  serious  mistake — one  likely  to  have  this  character  in  matters  of  practice, 

hurt  a  party — an  error  mentioned  in  as  it  has  not  the  opportunity  of  know- 

the  books  as  an  abuse  of  discretion —  ing  many  things  which  should  to  some 

this  court  is  bound  to  take  cognizance,  extent  control  its  exercise,  and  which 

or  disregard    its  constitutional   duty  the  court  below,  in   which   the   case 

of  supervision.     It  is  a  chief  duty  of  is    tried,    knows    necessarily.     Glad- 

the  trial  judge  to  secure  fair  play  to  den  v.  State,  12  Fla.  562;  Matters  of 

litigants,  and  so  far  as  practicable  to  New  York,  etc.,  R.  Co.,  98  N.  Y.  12; 

shape   the  order  and  course  of  pro-  Cushman  v,  Brundrett,  50  N.  Y.  291; 

ceedings  in  such  a  way  that  neither  McKenna  v,  Bolger,  94  N.  Y.  641. 

party  will  be  put  to  a  disadvantage  2.  Mills  v,  Hildreth,  81    N.  Y.  91; 

not  due  to  his  case  or  its  mode  of  man-  Cole  v.  Malcolm,  66  N.  Y.  363;  Brooks 
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mistake  of  judgment,  or  a  difference  in  opinion  between  the  ap- 
pellate and  the  trial  court,  is  not  sufficient.^ 

Inq^tloii  of  Terms. — Where  a  matter  lies  in  discretion  the  imposi- 
tion of  terms  as  a  condition  of  granting  an  application  for  the 
favor  of  the  court  does  not  make  the  act  of  discretion  review- 
able.* 

XI.  Pbesukptiohs  OV  Appeal— 1.  In  OeneraL — ^The  general  as- 
sumption obtains  in  all  legal  proceedings  that  judicial  tribunals 
and   officials   act  according  to    law.'      On    appeal   accordingly 


V,  Mexican  Nat.  Constr.  Co.,  93  N.  Y. 
647:  Bate  V.  McDowell,  97  N.  Y.  646; 
Matter  of  Kings  County  El.  R.  Co.,  82 
N.  Y.  95;  Llamosas  v,  Llamosas,  63  N. 
Y.  618. 

1.  State  V,  Stout,  37  Ohio  L.  J.  225; 
Illinois  Cent.  R.  Co.  v.  Slater,  139  111. 
190;  Rosquist  V,  D.  M.  Gilmore  Furni- 
ture Co.,  50  Minn.  192;  Morse  v, 
Woodworih,  155  Mass.  233;  Wright  v. 
Reusens,  133  N.  Y.  298;  Liberty  v. 
Burns.  114  Mo.  426;  Wray  v.  Spence, 
145  Pa.  St.  399;  Van  Stone  v,  Still- 
iKrell,  etc.,  Mfg.  Co.,  142  U.  S.  128; 
Burns  v,  Morrison,  36  W.  Va.  423; 
Peninsular  Land  Transp.,  etc.,  Co.  v, 
Franklin  Ins.  Co.,  35  W.  Va.  666. 

S.  St.  Lawrence  Wholesale  Grocery 
Co.  V,  Hotson  (Supreme  Ct.),  20  N. 
Y.  Supp.  908. 

8.  Alabama, — Duncan  v.  State,  88 
Ala.  34;  Gayle  v.  Cahawba,  etc.,  R. 
Co.,  8  Ala.  586;  Cumming  v,  Richards, 
32  Ala.  459;  Kirksey  v.  Hardaway,  41 
Ala.  330;  Beadle  v,  Davidson,  75  Ala. 
494;  Lake  v.  Gaines,  75  Ala.  143; 
Guilmartin  v.  Wood,  76  Ala.  204;  Hale 
V,  Vaughan,  73  Ala.  145;  Rodgers  v. 
Gaines,  73  Ala,  218;  Alexander  v, 
Alexander,  71  AIa.295;  Planters',  etc., 
Ins.  Co.  V.  Tunstall,  72  Ala.  142;  Col- 
lins 9.  Loyal,  56  Ala.  403;  Wheeler  v. 
Bullard.  6  Port.  (Ala.)  352;  Gilbert  v. 
Lane,  3  Port.  (Ala.)  267;  Hobcon  v, 
Emanuel,  8  Port.  (Ala.)  442;  Beal 
9.  Suedicor,  8  Port.  (Ala.)  523;  Seals 
V.  Pheiffer,  84  Ala.  359;  Decatur 
Nashville  Imp.  Co.  v.  Cross,  97  Ala. 
524;  Watson  V,  Simmons,  91  Ala.  567. 

California, — Paige  v.  Roeding,  96 
Cal.  388;  Cockrill  v.  Clyma,  n8  Cal. 
123;  Bacon  v,  Robson,  53  Cal.  399; 
Nevada  County,  etc.,  Canal  Co.  v, 
Kidd,  37  Cal.  282:  Hastings  v,  Cun- 
ningham, 35  Cal.  549;  People  v,  For- 
restier  (Cal.»  1892),  29  Pac.  Rep.  646. 

Colorado,  —  Parker  v.  People,  13 
'Colo.  155. 

Florida,— Sams  v.  State,  18  Fla. 
552;  Baker  v.  Chatfield,  23  Fla.  540. 


Georgia. — Ronsheim  v.  Brimberry, 
89  Ga.  97;  Smith  v,  Wrights ville,  etc., 
R.  Co.  83  Ga.  671. 

Illinois. — Espen    v,  Hinchliffe,   131- 
111.  468;  Rippentrop  v.  Doctor,  39  111. 
App.  120. 

Indiana. — Beavers  v.  State,  58  Ind. 
530;  Walls  V,  Anderson,  etc.,  R.  Co., 
6  Ind.  56;  Thames  Loan,  etc.,  Co.  v. 
Beville,  100  Ind.  309:  Justice  v.  Justice, 
115  Ind.  201;  Bristor  v,  Galvin,  62 
Ind.  352;  Brooks  v.  Allen,  62  Ind. 
401;  Young  V.  Dickey,  63  Ind. 
31;  Cline  V,  Lindsey,  no  Ind.  337; 
Taylor  v,  Birely,  130  Ind.  484;  Morn- 
ingstar  v,  Musser,  129  Ind.  470. 

Iowa, —  Worthington  v.  Olden,  31 
Iowa  419;  Calder  v.  Smalley,  66  Iowa 
219;  State  V,  Sanders,  30  Iowa  5S2; 
Brobst  V,  Thompson,  4  Greene  (Iowa) 
135;  Speers  v,  Fortner,  6  Iowa  553; 
Scofield  V,  Ford,  56  Iowa  370;  Bower 
V,  Webber,  69  Iowa  286;  State  v. 
Hopkins,  67  Iowa  285;  Holland  v. 
Union  County,  68  Iowa  56;  State  v. 
Henderson,  83  Iowa  749;  Fonts  v. 
Pierce,  64  Iowa  71, 

Louisiana. — State  v,  Thomas,  39 
La.  Ann.  318;  Bartoli  v,  Hugenard, 
39  La.  Ann.  412;  State  v,  Revells,  31 
La.  Ann.  387;  State  v.  Smith,  31  La. 
Ann.  406;  Davis  v.  Compton,  13  La. 
Ann.  396. 

Massachusetts. — Miller  v.  Shea,  150 
Mass.  283. 

Michigan.  —  Kermott  r.  Ayer,  11 
Mich.  181;  Farmers',  etc..  Bank  v. 
Troy  City  Bank,  i  Dougl.  (Mich.) 
457;  Jacobs  v,  Callaghan,  57  Mich.  11; 
Peabody  v.  McAvoy,  23  Mich.  526; 
Jennison  v,  Haire,  29  Mich.  207;  Gil- 
bert V,  American  Ins.  Co.,  30  Mich. 
400;  Atkinson  v,  Morse,  57  Mich.  276; 
Sherwood  v.  Landon,  57  Mich.  219. 

Minnesota,  —  State  v,  Hennepin 
County  Dist.  Ct.,  42  Minn.  40. 

Mississippi,  —  Wells  v.  Smith,  44 
Miss.  296;  Scott  V.  Porter,  44  Miss. 
364;  Smith  V.  Hurd,  8  Smed.  ^  M. 
(Miss.)  682;   Balfour  v.  Mitchell,  12 
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from  the  decision  of  an  inferior  judicial  tribunal  an  appellate 
court  will  presume  in  review  that  i(  has  complied  with  all  the  re- 
quirements of  law,  and  that  its  determination  rested  on  facts  suf- 
ficient to  sustain  them.* 


Smed.  &  M.  (Miss.) 629;  Henderson  v. 
Guyoc,  6  Smed.  &  M.  (Miss.)  209;  An- 
derson V.  Williams,  24  Miss.  684;  Ste- 
vens V,  Mangum,  27  Miss.  481;  Lee 
V.  Bennett,  31  Miss.  119;  Olive  v, 
Walton,  33  Miss.  103;  Dyson  v.  State, 
26  Miss.  362. 

Missouri,  —  State  v,  Harkins,  100 
Mo.  666;  Goode  v.  Crow,  51  Mo.  212; 
State  V.  Sullivan  County  Ct.,  51  Mo. 
522;  Lewis  V,  Whitten,  112  Mo.  318; 
Cape  Griadeau  v,  Burrough,  112  Mo. 
559;  State  V,  Cross,  27  Mo.  332;  State 
V,  Matthews,  20  Mo.  55. 

Montana, — Boardman  v,  Thompson, 
3  Mont.  387;  Mason  v.  Germaine,  i 
Mont.  270;  Rooney  v,  Tong,  4  Mont. 

597. 

Nebraska. — Roehl  v.  Roehl,  15  Neb. 

65s;    Bedford   v.  Ruby,   17  Neb.   97; 

Saxon  V.  Cain,  19  Neb.  488;  Aspinwall 

V.  Sabin,  22  Neb.  73. 

New  Mexico. — U.  S.  v.   De Amador 

(N.  Mex.,   1891),   27   Pac.   Rep.   488; 

Territory  v,   Webb,  2  N.  Mex.  147; 

Territory    v.   Yar berry,    2    N.    Mex. 

458. 

New  York, — Sing  Sing  Nat.  Bank  v, 
Chalmers,  120  N.  Y.  658;  Prentiss  v, 
Weatherly,  68  Hun  (N.  Y.)  114:  Mat- 
ter  of  Vandewater,  115  N.  Y.  669; 
Schermerhorn  v.  Mount  McGregor  R. 
Co.,  69  Hun  (N.  Y.)  512. 

Texas. — Tomlin  v.  State,  25  Tex. 
App.  676. 

Vermont, — Potter  v,  Thompson,  64 
Vt.  427. 

IVashington, —  Elma  v,  Carney,  4 
Wash.  419;  Doyle  v,  McLeod,4Wa8h. 

732. 

United  States, — Cheney  v.  Bacon,  49 

Fed.  Rep.  305;  Red  River  Cattle  Co. 
V,  Sully,  144  U.  S.  209;  O'Dowd  v, 
Russell,  14  Wall.  (U.  S.)  402;  St. 
Louis,  etc.,  R.  Co.  v,  Graham,  56 
Fed.  Rep.  258;  Glenn  v,  Liggett,  135 
U.  S.  533. 

OAokl  Aets  Sagnlarly  Performed.— 
It  will  be  presumed  that  the  trial 
court  and  its  officials  regularly  per- 
formed all  formal  acts  required  for  a 
legal  trial  of  the  cause  and  the  valid- 
ity of  the  judgment  rendered.  State 
V.  Ball,  30  W.  Va.  382;  Brownlee  v, 
Davidson,  29  Neb.  785;  Hausen  v. 
Bergguist,  9    Neb.   269;    O'Brien  v. 


State,  125  Ind.  38;  Leslie  v.  State,  83 
Ind.  180;  App  V.  State,  90  Ind.  73; 
Bright  V,  State,  90  Ind.  343;  Duncan 
V,  State,  84  Ind.  204;  Kittle  v.  Belle- 
garde,  86  Cal.  556. 

1.  Alabama, — Walker  v.  State,  91  Ala. 
76;  Lehman  v.  Comer,  89  Ala.  579; 
McReynolds  v,  Jones,  30  Ala.  loi; 
Patton  V,  Hayter,  15  Ala.  18;  Donnell 
V,  Jones,  17  Ala.  689;  Henderson  v„ 
Renfro,  31  Ala.  loi;  Butnpass  v, 
Webb,  3  Ala.  109;  Wilson  v.  Wilson, 
18  Ala.  176;  Phillips  v,  Peteet.  35 
Ala.  696;  Jones  v,  Jones,  42  Ala.  218; 
Duckworth  v.  Butler,  31  Ala.  164; 
Taylor  v.  Kelly,  31  Ala.  59;  Lyon  v. 
Odom,  31  Ala.  234;  Forrester  v,  For- 
rester, 40  Ala.  S57;  Griffin  v.  Bland, 
43  Ala.  542;  King  v,  Crocheron,  14 
Ala.  822;  Knapp  v,  McBride,  7  Ala. 
19;  Greene  v,  Tims,  16  Ala.  541:  Ware 
V,  Dudley,  16  Ala.  742;  McGehee  v, 
Hansen,  13  Ala.  17;  Breden  v.  State, 
88  Ala.  20;  Goodyear  Rubber  Co.  v. 
Scott  Co.  (Ala.,  1892),  II  So.  Rep.  370; 
Walker  v.  Smith,  28  Ala.  569. 

Arkansas, — Everetts  v,  Clements,  9 
Ark.  480;  Bankhead  v,  Hubbard,  14 
Ark.  298;  Taylor  v.  Spears,  8  Ark.  429; 
Trapnall  v.  State  Bank,  18  Ark.  53; 
Bellows  V,  Cheek,  20  Ark.  42;  State 
V.  Wallis,  57  Ark.  64;  Farrelly  ». 
Cross,  10  Ark.  197. 

California, — Crane  v,  Barnard  (Cal., 
1892),  30  Pac.  Rep.  193;  People  v. 
Fowler,  88  Cal.  137;  Parker  v,  Alt- 
schul,  60  Cal.  380;  Batchelder  v* 
Baker,  79  Cal.  267;  Livermore  v, 
Webb,  56  Cal.  491;  Monterey  County 
V,  Cushing,  83  Cal.  509;  Crim  v- 
Kessing,  89  Cal.  484;  Drake  v.  Duve- 
nick,  45  Cal.  455;  Crane  v,  Brannan,. 
3  Cal.  192;  Ford  v,  Holton,  5  Cal.  319; 
De  Johnson  v,  Sepulbeda,  5  Cal.  149; 
People  V.  Chung  Lit.,  17  Cal.  320; 
People  V,  Connor,  17  Cal.  354;  Doane 
V,  Houghton,  75  Cal.  360;  Broder  v. 
Conklin,  98  Cal.  360;  Sichler  v.  Look, 
93  Cal.  600;  Jessup  v.  King,  4  Cal. 
331;  Seaver  v.  Cay,  9  Cal.  564;  Mc- 
Croskey  v.  Ladd,  96  Cal.  455;  Jones 
V.  Snow,  64  Cal.  456;  People  v.  Ah 
Lee  Doon,  97  Cal.  171;  Stockton  Sav. 
Bank  v.  Staples,  98  Cat.  189;  Lyons 
V,  Roach,  84  Cal.  27;  People  v,  Cline» 
83  Cal.   374;    Belt  V,    Davis,  i  Cal. 
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134:  Shepherd  v.  Jones,  71  Cal.  223:  Conklin    v.    Fishnell,    12    Ind.     394; 

People  V.    Huff,  72  Cal.   117;   People  Kraus  v.  Montgomery,  114  Ind.  103; 

V.  Leong  Sing,   77  Cal.  117;   Grewell  Littleton  v.   Smith,  119  Ind.  230;  Mc- 

V,  Henderson,  7  Cal.  290;  In  re  Kreiss  Cray  v.  Humes,  116  Ind.  103:  Patter- 

(Cal.,  1892),  28  Pac.  Rep.  806.  son  v.  Stair,  26  Ind.  137;  Hartlep  v» 

Colorado, — Parkison  v,  Boddiker,  10  Cole,  120  Ind.  247;  Pemberlon  v.  John- 
Colo.   503;  Martin  v»   Force,  3  Colo,  son,  113  Ind.  538. 
199;   Evans   z/.    Young,  10  Colo.  316;  Iowa. — Johnson  v.  Mantz,  69  Iowa 
Empire  Land,  etc.,  Co.  v.  Engley,  14  710:  Bower  v.  Webber,  69   Iowa  286; 
Colo.  289.  Hunt  V.  Higman,  70  Iowa  406;  Shields 

Florida. — Brown  v.   Harley,  2  Fla.  r.  Guffey,  9  Iowa  322;  State  v.  Quick, 

159;  Mountains  V.  Roche,  13  Fla.  581;  10    Iowa    451;   Suiter    v.   Turner,    10 

Burk  V.  Clark.  8  Fla.  9;  Livingston  v^  Iowa  517;  Piles  v.  Hughes,  10  Iowa 

Cooper,  22  Fla.  292.  579;    Butt    v.    Tuthill,    10  Iowa   585; 

Georgia. — Doe  v.  Peeples,  i  Ga.   i;  Wisner  v.  Brady,  11  Iowa  248;  Sigler 

Franklin  v.  Madden,  77  Ga.  487;  Chat-  v.  Woods,  i  Iowa  177;  State  v.  Strong, 

tanooga,  etc.,   R.  Co.  v.  Jackson,  86  6  Iowa  72;  McClure  v.  Bates,  12  Iowa 

Ga.  696;  'Lester  v.  Georgia,  etc.,  R.  77;  David  v.  Leslie,  14  Iowa  84;  State 

Co.,  90  Ga.  802;  Chattanooga,  etc.,  R.  v.  Dixon,  3  Iowa  416;  Semple  v.  Lee, 

Co.  V.  Huggins,  89  Ga.  494.  13  Iowa  304;  Lowen  v.  Grossman,   8 

Illinois. — Seavey  v.  Seavey,  30  111.  Iowa  325;  Garner  v.  Pomroy,  11  Iowa 

App.  639;  Patterson  v.  Folsom,  30  111.  149;   Hefjferman  v,  Burt,  7  Iowa  320; 

App.  437;  Douglas  V.  Matson,  35  111.  Parker    v.    Slaughter.    23    Iowa   125: 

App.  539;  Espen  v.  Hinchliffe,  131  111.  Robbins  v,  Neal,  10  Iowa  560;  State  v, 

470;  Riely  v.  Barton,  32  111.  App.  524;  Mosher,    78    Iowa  321;    Kavaleir    v, 

Montgomery    v.    Black,   124   111.    62;  Machula,  77  Iowa  121. 

Brownell  v.  Welch,  91  111.   523;  Com-  Kansas. — Douglass   v.    Hannon,   45 

mercial  Nat.  Bank  v.  Proctor,  98  III.  Kan.  732;  Head  v.  Daniels,  38  Kan.  i; 

558;  Smith  V.  Gilman,  38  111.  App.  393;  McCormick  v.   Holmes.  41  Kan.    265; 

Linckt/.  Litchfield,  141  111.  469;  Pearce  Eskridge   v.    Lewis  (Kan.,    1893),    32 

V.  Hyde  Park,  126  111.  287;  Hansen  v.  Pac.  Rep.  1104;  Great  Spirit  Springs 

Hale,  44   111.    App.   474;   Baldwin   v.  Co.  v.  Chicago  Lumber  Co.,  47  Kan. 

Radcliff,  125  111.  376:  Rice  v.  Hatha-  672;    Ford  v.   Pearson,  37   Kan.   554; 

way,    18    111.    548;    Mutual   Accident  Beanbien  v.  Hindman,  37  Kan.  228. 

Assoc.    V.   Tuggle,  39   111.   App.    509:  Kentucky. — Grigsby    v.    Cocke,    85 

Mason  v.  Blair,  35  III.  194;  Holloway  Ky.    314;    Simmons    v.    Com.    (Ky., 

V.  Freeman,  22  111.  197;  Ryan  v.  San-  1892),  18  S.  W.  Rep.  534;  Brassfield  v. 

ford,    25    111.    App.    571;    Mattson    v.  Burgess  (Ky.,   i888),  10  S.  W.   Rep. 

Borgeson,  24   III.   App.  79;   Links  v.  122;  West  v.  Com.  (Ky.,  1892),  20  S. 

Mayer,   22   111.   App.   489;  Gordon   v.  W.   Rep.  219;  Brown  v.   Home,   etc., 

Gordon,  25  111.  App.  310;  Rohrheimer  Assoc.   (Ky.,    1890),    13   S.    W.    Rep. 

V.  Eagle,  30  111.  App.  498;  Lambert  v.  1085;  Noble  v.  Com.  (Ky.,  1890),  13  S. 

Hyers,    22   111.  App.    616;    Jasper    v.  W.  Rep.  429. 

Schlesinger,  22  111.  App.  637:  Welch  Louisiana. — Miller    v.    Whittier,    6 

V.  Wallace,  8  111.  490;  Garrity  v.  Ham-  La.  72;  Landry  v.  Jefferson   College, 

burger  Co.  (111.,  1891),  28  N.  E.  Rep.  7  Rob.  (La.)  179;  Le  Blanc  v.  Pittman, 

743.  16  La.  Ann.  430;  Marks  v.  Stein,  ii 

Indiana. — Laverty  v.  State,  109  Ind.  La.  Ann.  509;  Qasquet  v.  City  School 

217;  Becknell  v,  Becknell,  no  Ind.  42;  Directors,  45  La.   Ann.   342;   State  v, 

Johns  z'.  State,  104  Ind.  557;  Graves  V.  Peterson.  41   La.  Ann.  85;  Bloom  r. 

Duckwall,    103    Ind.    560;    Unruh   v.  Martin,   20  La.   Ann.    256;    Pilcher's 

State.  105  Ind.   117;   Louisville,  etc..  Succession,  39  La.  Ann.  362;  Miller  v. 

R.  Co.  V.  Jones,  io8  Ind.   551;  Koile  Cappel,  39  La.  Ann.  881. 

V.  Ellis.  16  Ind.  301;  Hyatt  v.  Kirk,  8  Maine^—lx^ixonv.  Hill,  80  Me.  503; 

Ind.  178;  Rooker  v.  Wise,  14  Ind.  276;  Durell  v.  Gibson  (Me.,  1887),  9  Atl. 

Hedley  v.  Franklin  County,  4  Blackf.  Rep,  353:  Webb  r.  Fuller  (Me.,  1888), 

(Ind.)  116;  Hanes  v.  Worthington,  14  12  Atl.  Rep.  731. 

Ind.  320;  Hawkins  v.  Heinzman,  126  Maryland. — Rigden    v.     Martin,    6 

Ind.  551;  O'Brien  v.   State,  125  Ind.  Har.   &  J.    (Md.)  403;    Gardiner    v. 

38;  Louisville,  etc.,  R.   Co.  v.  Green,  Miles,    5    Gill    (Md.)  94;   Calvert  w. 

120  Ind.  367;  Amory  v.  Reilly,  9  Ind.  Coxe,  i  Gill  (Md.)  95;  Cherry  v.  Baker, 

490;  Byers  v.  Davis,  3  Ind.  App.  387;  17  Md.  75;  Lefever  v.  Lefever,  6  Md. 
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472;  M'Mecken  v.   Baltimore,  2  Har.  Ct.)  126:  Leighton  v.  Wood,  12  Abb. 

&  J.  (Md.)  41.  Pr.  (N.  Y.  Supreme  Ct.)  177;  Taylor 

Massachusetts, —K^om.  v.  Ward,  157  v.   Carpenter.    2  Sandf.   Ch.  (N.  Y.) 

Mass.  482;  Com.  v.  Ferry,  146  Mass.  603. 

203.  North  Carolina, — Tones  v.  Palmer,  83 

Michigan. — Achey  c/.  Hull,  7  Mich.  N.   Car.    303;   Cowles    v,   Richmond, 

423;    Hill  V,   Robbins,  22  Mich.  475;  etc.,R.Co.,  84N.  Car.  309:Cfaasteen  v. 

Manning  v.  Bresnahan,  63  Mich.  584;  Martin.  84  N.  Car.  391;  State  v.  Craige, 

Duflo  V.  Juif.  63  Mich.  513;  Walters  v.  89  N.  Car.  475;  Honeycut  v.  Angel,  4 

Tcflft,  57  Mich.  390;  People  r.  Hurphy,  Dev.   &   B.  (N.  Car.)  306;   Wood  v. 

56  Mich.   546;  Huff  V.  Hall,  56  Mich.  Sugg,  91  N.  Car.  93;  Wade  v,  Dick,  z 

4S6;    People  v.   Scott.  56  Mich.  154;  I  red.  Eq.  (N.  Car.)  313;  Lyle  v.  Siler, 

Kline  v.  Kline,  49  Mich.  419;  Brown  103  N.  Car.  261;  State  v.  Wilkerson, 

V.    Haak,   48   Mich.  229;   Howard   v.  103  N.  Car.  337:  Greer  v.  Herren,  99 

Patrick.  43    Mich.    121;    Maillett    v,  N.  Car.  492;  Den  v.  Graham,  i  Dev.  & 

People,  42  Mich.  262;  Hurd  v.  New-  B.  (N.  Car.)  76;  Pickett  v.  Pickett,  3 

ton,  36  Mich.  35;  Turner  v.  People.  33  Dev.  (N.  Car.)  6;  Brooks  v.  Ross,  2 

Mich.  363;  Brown  v.  People,  29  Mich.  Dev.  &  B.   (N.  Car.)  484:   Mayo  v. 

232;   People  V.   Jones,  24  Mich.  215;  Leggett,  96  N.  Car.  237;  Ware  v,  Nis- 

Glover  v.  Alcott,  11  Mich.  470;  Sallee  bet,  92  N.  Car.  202;  Currie  v.  Clark, 

V.    Ireland,  9  Mich.  154;    Stevens  v.  90  N.  Car.  17;  McDaniel  v.  King,  89 

Rose,  69  Mich.  259;  Carr  v.  McCarthy,  N.  Car.  29;  State  v.  Miller,  94  N.  Car. 

69  Mich.  258;  Longyear  v,  Aplin.  72  902;    State   z/.  Gay,   94  N.   Car.  822; 

Mich.  415.  Morisey  V.  Swinson.  104  N.  Car.  555; 

Minnesota. — Graves     v.     American  Reucher  v,  Anderson,  95  N.  Car.  208. 

Live  Stock   Ins.   Co..  46  Minn.    130;  North  Dakota.^-<jo\x\d    v.    Duluth, 

Dougan  v.  Turner,  51  Minn.  330;  Dorr  etc..  Elevator  Co.  (N.  Dak.,  1893),  54 

V.  McDonald,  43  Minn.  458.  N.    W.    Rep.  3T6;    Garr  v.   Spalding 

Mississippi. — Duncan  v. ScottCounty,  (N.  Dak.,  1892),  51  N.  W.  Rep.  867. 

64  Miss.  38;  Cummings  v.  Johnson,  65  O^i^.— Wilson  v.  Giddings,  28  Ohio 

Miss.  342.  St.  554;  Cincinnati  Hotel  Co.  v.  Cen- 

Missouri.SYiockX^y  v.    Fisher,    21  tral  Trust,  etc,  Co.,  25  Ohio  L.  J.  375; 

Mo.  App.  551;  Wood  V.  Land,  22  Mo.  Cook   v.   Dinsmore,  5   Ohio  Cir.   Ct. 

App.  425;  Steel  V.  McCutchen,  5  Mo.  Rep.  385. 

522;  State   V,   Jackson,  106  Mo.    174;  Pennsylvania. — Gram's    Appeal,    4 

State  V.  Orrick,  106  Mo.  iii;  Greene  Watts    (Pa.)  43;   Windsor  Township 

County  V.  Wilhite,  35   Mo.  App.  39;  Case,  9  Watts  (Pa.)  248;  Cromelieu  v. 

State  V.   Crawford,  99  Mo.  App.  74;  Brink,  29  Pa.  St.  522;  Steele  r.  Her- 

State    V,   Wilson,   39  Mo.   App.   187;  rington,  i  Grant's  Cas.  (Pa.)  442;  Mc- 

State  V.  Riley,  34  Mo.  App.  426.  Henry  v.  Burnett,  i   Phila.  (Pa.)  297; 

Montana. — State  v»  Ryan,  12  Mont.  Vensel  v.  Coiner,  31  Leg.   Int.   (Pa.) 

397;  Mayger  v.  Cruse,  5  Mont.  48s.  373:  Ripple  r.  Ripple,  i  Rawle  (Pa.) 

Nebraska. — Brown   v.   Williams.  34  386;   Shaw   v.    Boyd,  12   Pa.    St.  215; 

Neb.  376;  Brownlee  v.  Davidson.  28  Ohio   v.    Hinchman,  27   Pa.   St.   479; 

Neb.  785;  Reedv.  Bagley,  24  Neb.  332.  Fowler  v.   Jenkins,   28   Pa.   St.    176; 

Nevada. — Thompson  v.  Reno  Sav.  Friti  v.  Evans,  13  S.  &  R.  (Pa.)  9;  Fit- 
Bank,  19  Nev.  293;  Patchen  v.  Keeley,  ler  v.  Patton,  8  W.  &  S.  (Pa.)  455;. 
19  Nev.  404;  Jones  v.  Adams,  19  Nev.  Sidney  School  Furniture  Co.  v.  War- 
78;  Nosier  v.  Haynes,  2  Nev.  53.  saw  School  Dist.,  130  Pa.  St.  76;  In 

New  Jersey. ^-GuWclii  v.  Loder,  15  N.  re  Pottstown,  117  Pa.  St.  538. 

J.  L.  416.  Rhode  Island. — Bosworth  v.  Provl- 

New  ytfri.—Knight  v.  Willson(Su-  dence.  17  R.  I.  58. 

preme  Ct.),  9  N.  Y.  Supp.  20;  Gibbons  South  Carolina.^-Sta,te  v,  Wyse,   33 

V.  Van  Alstyne  (Supreme  Ct.),  9  N.  Y.  S.  Car.  582;  State  v.  McGraw,  35  S, 

Supp.    156;    Williamson   v.   Field,    s  Car.  283;  State  v.  Brown,  33  S.  Car. 

xiarb.   Ch.  (N.  Y.)  281;    Schwartz  v.  151;  Magruder  v.  Clayton,  29  S.  Car. 

Liaington    (Supreme  Ct.),   18  N.   Y  457. 

Supp.  879;  Jackson  v.  Smith,  16  Abb.  South  Dakota. — Cahn  v.  Farmers', 

Pr.    (N.   Y.   C.    PI.)   201;    Lewis    v.  etc.,  Bank,  i   S.  Dak.  237;  Me  vers  vs. 

Graham,  16  Abb.  Pr.  (N.  Y.  Supreme  Mitchell,  i  S.  Dak.  849. 
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of  regularity.*     He  must  show  clearly  and  affirmatively  from  the 
record  itself  facts  constituting  error  in  the  proceeding  below.*   A 

Texas. — Craig  v.  Marx,  65  Tex.  649;  App.  564:  Tread  well  v.   McEwen,  23 

Pridgin    v.    Strickland,   8    Tex.    427;  111.   App.   iii;  Shaw  v.  Wayman,  23 

Rogers  v,   Gould,  20  Tex.  437;  Mis-  111.  App.  363;  Boone  v.  Clarke,  23  111. 

souri  Pac.  R.  Co.  v.  Smith,  84  Tex.  App.  597;  Stein  v.  Abell,  24  III.  App. 

348;   Peabody  v,  Buentillo,    18    Tex.  126;   Dunham  v,  Laflin,  24  111.  App. 

3:3;  Fernandez  v,  Casey,  77  Tex.  452;  146;   Anderson  v.  Henderson,  2S  111* 

Giebel  v.  State,  28  Tex.  App.  157.  App.  79;  Travers  r.  Leopold,  25  111. 

Vermont,  —  Poultney  v.   Glover,  23  App.   238;  Davies  v.   Phillips,  27  111. 

Vt.  328;  Bradley  v,  Pratt,  23  Vt.  378;  App.  387;    Glancy  v.    Elliott,   14   111. 

Green  v.  Donaldson,  z6  Vt.  162;  Oaks  456. 

V,  Oaks,  27  Vt.  410:  Beard  v.  Murphy,  Indiana, — Fecheimer  v.  Hays,  11  Ind. 

37  Vt.  99;  Moulthrop  v.  School  Dist.,  478;  Round  v.  State,  14  Ind.  493;  Car- 

59  Vt*  381*  nahan  v.   Chenowerth,    i    Ind.    App. 

Virginia, — Robinson    v.    Com.,   88  178;  Rogers  v,  Leyden,  127  Ind.  50. 

Va.  900;  McArter  v,  Grigsby,  84  Va.  Iowa, — Jewett  v.  Miller,  12  Iowa  85; 

159;    Cooper  V,    Hepburn,    15   Gratt.  State  v.  Sampson,  79  Iowa  763;  State 

(Va.)  551;   Wright  v.  Smith,  81   Va.  v.   Murphy,   79   Iowa    764;    State    v. 

777.  Simpson,  79  Iowa  766. 

Washington, — Way  v.  Territory,    i  Maryland, — Maccubbin  v,  Cromwell, 

Wash.  415.  2  Har.  &  G.  (Md.)  443;   Clemens  v. 

West    Virginia, — State    v.    Ball,    30  Baltimore,  16  Md.  208;  Alexander  v, 

W.  Va.  382.  Webster,    6    Md.    359;     Ringgold    v, 

Wisconsin,  —  Kelley     v.    Fond    du  Ringgold,  I  Har.  &  G.  (Md.)  11. 

Lac,  36  Wis.  307;  Dinsmore  v.  Smith,  Michigan,  — Walters    v,    Tefft,    57 

17  Wis.  20;  Duncan  v,  Erickerson,  82  Mich.  390;  Somerville  v,  Richards,  37 
Wis.  128;  Murray  v,  Scribner,  74  Wis.  Mich.  299. 

602;  Reed  v,  Wilson,  75  Wis.  39.  Missouri, — State  v,  Sullivan,  19  Mo. 

United  States, — Prince  v.  Towns,  33  App.  48;  Sloan  v,  Wilkerson,  21  Mo. 

Fed.  Rep.  i6z;  Colorado  Cent.  Consol.  App.  562;  Guinn  v.  Boas,  31  Mo.  App. 

Min.  Co.  V.  Turck,  54  Fed.  Rep.  262;  131;  Vaughan  v,  Kansas  City,  etc.,  R. 

Fowler  v.  Equitable  Trust  Co.,  141  U.  Co.,  34  Mo.  App.  141;  Walter  v,  Cath- 

S.  384.  cart,   18  Mo.  256;  State  v,   Felps,  16 

1.  Spinney  v.  Bowman  (Me.,  1887),  Mo.  384;  Crowley  v,  Gossett,  32  Mo. 

10  Atl.  Rep.   252;   Augusta,  etc..   R.  App.  17. 

Co.  V,  McElmurry,  24  Ga.  75;  Heard  New  Jersey, — State  v,  Freeh,  51  K. 

V,   McKee,   26  Ga.   332;    Herriter  v,  J.  L.  501. 

Porter,  23  Cal.  385;  Todd  v,  Winants,  South  Carolina, — Coburn  v,  Mag- 
36  Cal.  129;  Grant  v,  Morse,  22  N.  Y.  wood,  Riley  Eq.  (S.  Car.)  187. 
323;  Mead  v,  Bunn,  32  N.  Y.  275;  Vermont, — Spaulding  v,  Warner,  57. 
State  V,  Hughes,  4  Iowa  554;  Wall  v.  Vt.  654;  State  v,  Nulty,  57  Vt.  543; 
Heinson,  i  Ired.  (N.  Car.)  276;  Good-  Partch  v,  Spooner,  57  Vt.  583;  Raw- 
man  v.  Minear  Min.,  etc.,  Co.,  i  Idaho  son  V,  Prior,  57  Vt.  612;  State  v. 
134;  Reese  v.  Beck,  9  Ind.  238.  Thornton,    56    Vt.    35;    Brownell    r. 

S.  Alabama, — King  v,  Crocheron,  14  Troy,  etc.,   R.  Co.,  55  Vt.  218;  Arm- 
Ala.      822;     Schooner     Southron    v.  strong  v.  Noble,  55  Vt.  428;  Burton  v, 
.O'Riley,  21  Ala.  228;  Brazier  v,  Burt,  Barlow.  55  Vt.  434;  Lillie  v,  Lillie,  55 

18  Ala.  201;  Knapp  v,  McBride,  7  Ala.  Vt.  470;  Eames  v,  Brattleboro,  55  Vt. 
19;  Stone  V,  Stone,  I  Ala.  582.  471;  Melendy  v,  Spaulding,  54  Vt.  517; 

California, — Thompson  v,  Monro w,  Rogers  v,  S wanton,  54  Vt.  585:  Weeks 

2  Cal.  99:  Bartlett  v,  Hogden,  3  Cal.  v,  Lyndon,  54  Vt.  638. 

55;    White   V,   Abernaty,  3  Cal.   426;  The    appellant    must    affirmatively 

Ford  V,  Holton,  5  Cal.  319;  People  v,  state   enough   to  show  error  clearly, 

Johnson,  88  Cal.  175:  People  v.  Huff,  either  by  stating  definite  law   points 

72  Cal.  117;  People  v,  Leong  Sing,  77  decided  or  the  entire  testimony.  Rich- 

Cal.  117;  People  v,  Cline,  83  Cal.  374;  ardson  v,  Denison,  i  Aik.  (Vt.)   210; 

Waldie  v.  Doll,  29  Cal.  555.  Eaton  v,  Houghton,  i  Aik.  (Vt.)  380; 

Connecticut,  —  Hoey     v,    Hoey,     36  Adams  v,  Ellis,  i  Aik.  (Vt.)24;  Stearns 

Conn.  392.  V,  Warner,  2  Aik.  (Vt.)  26;  Green   v 

Illinois, — Bishop  v,  Morris,  22  111.  Donaldson,  16  Vt.  162. 
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mere  suspicion  or  color  of  error  is  not  sufficient,*  but  every  reason- 
able  intendment  establishing  the  regularity  of  the  decision  ren« 
dered  must  be  removed,*  as  all  doubtful  interpretations  will  be 
resolved  in  favor  of  the  validity  of  the  action  of  the  trial  court.' 

a.  Omissions  in  Record. — It  follows  that  all  the  facts  and 

circumstances  upon  which  the  claim  of  error  rests  must  be  fully 
presented  by  the  record.  Where  a  material  fact  or  circumstance 
essential  to  establish  the  error  is  omitted,  the  presumption  on 
appeal  is  that  it  would  have  sustained  the  decision  objected  to  if 
included.*     As  the  appellate  court  proceeds  on  the  record,  such 

Wisconsin, — Heald  v.  Wells,  7  Wis.  facts   which  are  not  consistent  with 

149.  the  presumption  that  the  proceedings 

1.  Doe  V.  Peeples,  i  Ga.  i.  appealed     from     were    regular,    and 
It  is  not  sufficient  for  the  appellant  which  affirmatively  constitute   error, 

to   show   that    the  judgment  of    the  the  judgment  will  be  affirmed  by  the 

court  below  might  have   been  incor-  appellate   court.     Leland    v.   Central 

rect.     White  v.  Abernathy,  3  Cal.  426;  Nat.  Bank,  140  U.  S.  687;  Cotzhausen 

Mackeroer     v.      Benner,     i     Greene  v,   Kerting,  140   U.   S.  678:    State   v, 

(Iowa)  157;  McCue  v,  Napello  County,  Harben,  105  Mo.  603;  Shipley  v.  Bol- 

56    Iowa   698;    Hooker  v.  Wittenberg  ivar,   42    Mo.    App.    401;    People    v. 

College,    2     Cine.    Super.    Ct.    Rep.  Slocum,  125  N.  V.  716;  Roe  v,  Sennett 

(Ohio)  353.  (Kv.,  1891).  17  S.  W.  Rep.  127. 

2.  Bishop  V,  Morris,  22  111.  App.  4.  Alabama,  —  Alexander  v.  Alex- 
564;  Snow  V.  Nowlin,  43  Mich.  383;  ander,  71  Ala.  295;  Montgomery,  etc., 
Linn  v,  Gilman,  46  Mich.  628;  Devlin  R.  Co.  v.  Kolb,  73  Ala.  405;  Goley 
V.  Greenwich  Sav.  Bank,   125   N.    Y.  v.  State,  87  Ala.  57. 

756;    Hoey   f.    Hoey,   36  Conn.    392;  Illinois, — Miller   v.   Glass,    118    111. 

Augusta,  etc.,  R.  Co.  v,  McElmurry,  443;  Matson  v,  Davies,   35   111.    App. 

24  Ga.  75.  78. 

8.  Alabama, — McReynolds  v,  Jones,  Indiana. — Mattinger  v.  Lake  Shore, 

30  Ala.  loi;  Patton  v.  Hayter,  15  Ala.  etc.,  R.  Co.,  117   Ind.  137;  Kleyla  v, 

18;  Donnell  v,  Jones,  17  Ala.  689.  State,  112  Ind.  146. 

Iowa, — Mackemer    v,    Benner,     I  Missouri, —  Bauer  v,   Cabanne,    11 

Greene  (Iowa)  157;  Ward  v,  Cockran,  Mo.  App.  114;  VanEvery  v,  Flanders, 

36  Iowa  432;   Johnson   v,   Mantz,  69  17  Mo.  App.  240. 

Iowa  710;  Stone  v.  Hawkeye  Ins.  Co.,  Oregon,  — Woods   v,   Courtney,    16 

68  Iowa  739.  Oregon  121;  Tucker  t^.  Salem  Flouring 

Mississippi, — Balfour  v.  Mitchell,  12  Mills  Co..  13  Oregon  28;  Danvers  v, 

Smed.  &  M.  (Miss.)  629;  Robinson  v,  Durkin,  14  Oregon  37. 

Francis,  7  How.  (Miss.)  458.  SUenee  of  the  Beoord  as  to  the  ex- 

Missouri,  —  State    v.    Cunningham,  istence  of  a  state  of  facts  afifords  no 

100  Mo.  382;  Zervis  v,  Unnerstall,  29  presumption  that  they  do  not  exist,  in 

Mo.  App.  474.  the  absence  of  any  showing  of  facts. 

New    York, — Devlin    v,   Greenwich  It  will  be  presumed  on  appeal  that  the 

Sav.   Bank,   125  N.  Y.   756:  Jenks  v,  judgment  is   in  accordance   with   the 

Smith,  I  N.  Y.  90:  Crooke  v,  Mali,  11  facts.    Bauer  z^.  Cabanne,  11  Mo.  App. 

Barb.  (N.  Y.)  205.  114;    VanEvery  v,  Flanders,  17   Mo. 

Wisconsin, — Eaton     v,    Lyman,    33  App.  240. 

Wis.  34.  Extent  of  Principle. — The  presump- 

Inooniittent  Oronndf.  —  So  where  a  tion  of  regularity  extends  not  only  to 

record   presents   several  inconsistent  facts  as  to  which  the  record  is  silent, 

grounds  upon  which  a  ruling  purports  but  it  will  assume  a  state  of  facts  to 

to  be  based,  it  will  be  presumed  that  have  existed  which  in  all  probability 

it  was  based  on  the  ground  which  up-  did  not  exist,  if  necessary  to  sustain 

holds  it.     Worthington  v.    Olden,   31  the  judgment.      Thus    in    Illinois    a 

Iowa  419.  judgment,  probably  erroneous  because 

EequlsitM  to  BaTOne. — Unless,  there-  probably  ex  parte  ^  dismissing  a  replevin 

fore,  the  record  on  appeal   presents  suit  on  the  motion  of  the  olainciff  in 
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presumption  cannot  be  rebutted  by  affidavits  or  evidence  de/wrs 
the  record.*     See  Record  on  Appeal,  supra, 
b.  Limitations  of  the  Rule. — As  the  doctrine  of  presump- 

replevin  has  been  presumed  correct,  Newlin  v.  Snyder,  78  111.  528;  Pitts- 

although  the  judgment  did  not  recite  burgh,  etc.,  R.  Co.  v.  Shannon,  11  III. 

the  appearance  of  the  defendant,  nor  App.  222;  Schirmer  v.  People,  33  111. 

show  even  notice  to  him,  and  the  prop-  275;  Baker  v.  Singer,  35  111.  App.  271; 

erty,  on  granting  the  motion,  was  not  Magloughlin   v,    Clark,  35    111.  App. 

awarded  to   his   possession.     Matson  251. 

V.  Davies,  35  111.  App.  78.     Compare  Indiana, — Justice    v.   Justice,    115 

also  Vinyard  v.  Barnes,  124  111.  346;  Ind.  201;  LonisTille^  etc.,  R«  Co.   v. 

Blair  V.   Ray.  5  111.  App.  453;  fl^r/w/</  Boland,    70    Ind.    595;    Wishmier  v, 

in  103  III.  615.  State,   no  Ind.  523;    Du  Soucbet  v. 

HoBiUofZzoeptioiui. — So  where  there  Dutcher,     113     Ind.    249;    Evans    v. 

is  no  bill  of  exceptions  the  prcsump-  Schafer,  88  Ind.  92;  White  v,  Gregory, 

tion  as  to  matters  dehors  the  record  is  126  Ind.  95;  Plymouth  v.  Fields,  125 


in  favor  of  the  verdict  and  judgment. 
Treihel  v.  McGill,  28  111.  App.  78. .  Sec 
article  Bills  of  Exceptions. 

Ko  StatanuAt  of  Faeta. — And  accord- 
ingly where  there  is  no  statement  of 
facts,  bill  of  exceptions,  or  special 
verdict,  judgment  will  be  affirmed  if 
the  complaint  states  a  good  cause  of 
action.     Close  v.  State,  30  Tex.  631. 

Decree. — So  where  a  material  defect 
in  the  record  on  appeal  makes  it  im- 
possible to  decide  on  the  merits,  the 
decree  will  be  approved.  Campbell  v, 
Monroe  County,  130  Ind.  598.;  Snell  v. 
De  Land,  36  111.  App.  638;  Crane  v. 
Schloss  (C.  PL),  14  N.  Y.  Supp.  886. 

Judgment  Wanting. — So  where  the 
*'  case  "  on  appeal  does  not  contain  the 
judgment  appealed  from,  judgment 
will  be  affirmed.  Home  v,  Terry  (C. 
PI.),  19  N.  Y.  Supp.  233;  Altin  Lime, 
etc.,  Co.  V.  Colvey,  41  111.  App.  597; 
Launtz  v.  Heller,  41  111.  App.  528; 
Adams  v,  McPherson,  2  Idaho  855. 

Objections  and  Ezoeptiona. — Thus  the 
timeliness  and  due  form  of  objections 
and  exceptions  must  be  properly  shown 
by  the  record.  Grubbs  v.  Morris,  103 
Ind.  166;  Shafer  v.  Ferguson,  103  Ind. 
90;  Osburn  v,  Sutton,  108  Ind.  443; 
Ketcham  v.  Barbour,  102  Ind.  576; 
Louisville,  etc.,  R.  Co.  v.  Jones,  108 
Ind.  551;  Chapman  v.  Moore,  107  Ind. 
223;  Louisville,  etc.,  R.  Co.  v,  Thomp- 
son, 107  Ind.  442. 

1.  California, — Goyhinech  v.  Goyhi- 
nech,  80  Cal.  410;  In  re  Siering,  90 
Cal.  207. 

Colorado, — Hill  v.  Corcoran,  15  Colo. 
270. 

Florida, — Williams  v.  Hutchinson, 
26  Fla.  513. 


Ind.  323;  Bozeman  v,  Calc  (Ind.,  1893), 
35  N.  E.  Rep.  82S;  HeatoQ  v,  Peter- 
son, 6  Ind.  App.  I. 

Iowa, — Holmes  v,  Budd,  11  Iowa 
186;  Bartle  v.  Des  Moines,  37  Iowa 
63s;  Pearson  v.  Maxfield,  47  Iowa 
136;  Dedric  v.  Hopson,  62  Iowa  562; 
Conner  v.  Long,  63  Iowa  297;  Hardin 
V,  Iowa  R.,  etc.,  Co.,  78  Iowa  726; 
Musgrave  v,  Brady,  Morr.  (Iowa)  456; 
Stiles  V.  Botkin,  30  Iowa  60;  Thorpe 
V,  Smith,  86  Iowa  410;  Blanchard  v, 
Devoe,  80  Iowa  521. 

Michigan,  — Ward  le  v,  C u mmi ngs , 
86  Mich.  403. 

Minnesota, — State  v,  Adamson,  43 
Minn.  196;  Plymat  v.  Brush,  46  Minn. 
23. 

Mississippi, ^-Hsiryey  v,  Briggs,  68 
Miss.  60. 

Nebraska, — South  Omaha  Lumber 
Co.  V,  Central  Invest.  Co.,  32  Neb. 
529;  Burke  v.  Pepper,  29  Neb.  320; 
Sullivan  v,  Benedict,  36  Neb.  409. 

New  Mexico, — ^Waldez  v,  Archuleta, 
3  N.  Mex.  195. 

New  York, — Gibbons  v.  Van  Alstyne 
(Supreme  Ct.),  9  N.  Y.  Supp.  156; 
Donohue  v,  Whitney  (Supreme  Ct.), 
15  N.  Y.  Supp.  622. 

North  Carolina, — ^State  v,  Chastain, 
104  N.  Car.  900;  Baker  v,  Garrts  (N. 
Car.,  1891),  T3  S.  E.  Rep.  2. 

Oregon, — Grafton  v.  Sell  wood,  24 
Oregon  118. 

Texas.  —  Taylor  v.  Davis  (Tex. , 
1890),  13  S.  W.  Rep.  642;  Ezzell  v. 
State,  29  Tex.  App.  521;  Cunningham 
V,  State,  74  Tex.  511. 

Utah, — Bowring  v,  Bowring,  4  Utah 
185. 

United  States,— K^d.  River  Cattle  Co. 
V,  Needham,  137  U.  S.  632;  U.  S.  v. 


Illinois, — Lane  v.   Doe,  4   111.  238; 
Lambert  v,  Borden,  10  111.  App.  648;    Wingate,  44  Fed.  Rep.  129. 
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tion  rests  on  the  assumption  that  a  judicial  tribunal  acts  legally, 
facts  constituting  judicial  error  will  not  be  assumed  to  exist  on 
appeal  to  reverse  the  judgment,*  But  where  an  error  is  clearly 
shown,  it  cannot  be  presumed,  because  the  record  is  incomplete, 
that  the  omitted  portions  would  have  corrected  it.*     It  must 


1.  California. — Dimick  v.  Campbell, 
31  Cal.  238;  Landers  V.  BoUoq,  36  Cal. 

393. 

Ccnnecticut,  —  Weed    v.    Weed,    25 

Conn.  498. 

Florida, — Gibson  v.  State,  26  Fla. 
X09. 

Georgia, — Carson  v.  State,  80  Ga. 
170. 

Illinois, — Gordon  v.  Gordon,  25  lU. 
App.  310;  Byrne  v,  Clark,  31  lU.  App. 
651;  Schmidt  v.  Braley,  112  111.  48. 

Indiana. — Cline  v,  Lindsey,  iiolnd. 
337;  Indianapolis,  etc.,  R.  Co.  v, 
Pitzer,  109  Ind.  179. 

Iowa, — Fredericks.  Mitchell,  i  Iowa 
100;  State  V.  Gibbs,  39  Iowa  318;  Steel 
V.  Miller,  40  Iowa  402;  Lawson  v. 
Campbell,  4  Greene  (Iowa) 413*.  Crane 
V,  Ellis,  31  Iowa  510;  Freher  v.  Gee- 
seka,  5  Iowa  472;  Bower  v.  Webber,  69 
Iowa  286. 

Kansas. — Bartlett  v.  Feeney,  n  Kan. 
593;  Moore  v.  Mcintosh,  6  Kan.  39; 
Hall  V,  Jenness,  6  Kan.  356;  Hofifman 
V,  Meyer,  6  Kan.  398;  Wooledge  v. 
Converse,  8  Kan.  473;  Winsor  v.  Cole, 
10  Kan.  620;  Winsor  v.  Goddard,  10 
Kan.  625;  Ephraim  V.  Garlick,  10  Kan. 
280:  Horsington  v.  Armstrong,  22  Kan. 
112;  Humphrey  v,  Collins,  23  Kan. 
549;  Torrington  v.  Rickershauser,  41 
Kan.  486;  McCoy  v.  Whitehouse,  30 
Kan.  433. 

Maine. — Gilman  v,  European,  etc., 
R.  Co.,  60  Me.  235. 

Missouri. — Lewis  v,  Whitten,  ii2 
Mo.  318. 

Nebraska. — Dawson  v.  Williams,  37 
Neb.  I. 

Ne^v  York. — People  v.  Dimick,  107 
N.  Y.  24;  Northampton  Nat.  Bank  v. 
Kidder,  13  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  376;  Martin  v.  Stoddard,  127 
N.  Y.  61;  La  Motte  v.  Archer,  4E.  D. 
Smith  (N.  Y.)  47. 

Ohio. —  Bethel  v.  Wood  worth,  11 
Ohio  St.  397:  Coil  V.  Willis.  18  Ohio 
28;  Serviss  v.  Stockstill,  30  Ohio  St. 
418;  Braden  v.   Hoffman,  46  Ohio  St. 

639- 
Oregon. — Long  v.  Lander,  10  Oregon 

175:  State  V.  Lee  Yan  Yan,  10  Oregon 

365;   Newby  v.  Rowland,  11  Oregon 

133;  Tucker  v.  Flouring  Mills  Co.,  13 


Oregon  28;  Danvers  v.  Durkin,  14 
Oregon  37;  Thompson  v.  Uglow,  4 
Oregon  369;  Dolph  v.  Barney,  s.Oregon 
192;  Richard  v.  Fanning,  5  Oregon  356; 
Monroe  v.  Northern  Pac.  Coal  Min. 
Co.,  5  Oregon  509;  Parkers.  Monteith, 
7  Oregon  277;  Lahey  v.  Knott,  8 
Oregon  198;  Ladd  v.  Sears,  9  Oregon 
244;  Tenny  v,  Mulvaney,  9  Oregon 
405;  Du  Bois  V,  Perkins,  21  Oregon 
189. 

Texas. — Humason  v.  Lobe,  76  Tex. 
512;  Davis  V.  State,  75  Tex.  420. 

Wisconsin. — Cutler  v.  Hurlbut,  29 
Wis.  152;  Brangerv.  Buttrick,  30  Wis. 
665. 

Counterbalancing  Error  not  Presumed. 
— So  the  appellate  court  will  not  pre- 
sume to  sustain  the  judgment  that 
an  equivalent  error  was  committed 
against  the  appellee,  to  counterbalance 
an  error  affirmatively  shown  on  the 
record  against  the  appellant.  Ward 
V.  Kalbfleish,  21  How.  Pr.  (N^Y.  Su- 
preme Ct.)  283. 

Error  not  Presumed. — So  where  a 
state  of  facts  can  be  supposed  on  ap- 
peal which  would  render  the  judg- 
ment valid,  no  presumption  will  be 
made  that  the  proof  established  a  state 
of  facts  making  it  erroneous.  Duncan 
V.  State,  88  Ala.  31;  Gayle  v.  Cahawba, 
etc.,  R.  Co.,  8  Ala.  586;  Crane  v.  El- 
lis, 31  Iowa  510;  Freher  v,  Geeseka,  5 
Iowa  472. 

The  court  is  not  bound  to  help  by 
construction.  Hoey  v,  Hoey,  36  Conn. 
392;  Randolph  Bank  v.  Armstrong,  11 
Iowa   515;  Gantz   v.  Clark,  31    Iowa 

254. 

So  it  will  not  be  presumed  that  ex- 
hibits offered  were  withheld  from 
the  consideration  of  the  jury,  to  sup- 
port a  claim  that  the  verdict  was  un«- 
sustained  by  the  evidence.  Dawson  tr. 
Williams,  37  Neb.  i. 

Bate  of  Demise. — And  so  where  the 
validity  of  a  judgment  depended  on  a 
date  at  which  demise  was  made,  it  will 
not  be  presumed  that  the  date  expired 
before  the  writ  was  brought  to  reverse 
the  judgment.  Sweeney  v,  Craddocks, 
6  B.  Mon.  (Ky.)  590. 

8.  Columbia  County  v.  Branch,  31 
Fla.  62;  Gridleyt/.  St.  Francis  Xavier 
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appear  from  the  record  itself  that  it  was  corrected  or  rendered 
nonprejudicial,^  or  judgment  will  be  reversed.* 

Where  the  record  properly  purports  to  present  all  the  facts 
upon  which  the  action,  ruling,  or  decision  of  the  trial  court  rested, 
the  appellate  court  is  confined  to  such  intendments  and  presump- 
tion in  favor  of  the  judgment  appealed  from  as  the  trial  court 
or  the  jury  would  have  been  authorized  to  make  from  the  facts 
stated  in  the  record.' 

c.  To  Sustain  the  Decision  Appealed  from.— The  gen- 
eral presumption  will  be  made  in  favor  of  a  decision  appealed 
from,  where  the  record  does  not  affirmatively  show  error,  that 
every  proceeding  below  essential  to  its  legality  was  validly  taken,* 

College,  137  N.  Y.  327;  Bailey  v,  De  Bakken,    36    Minn.     333;    McMillan 

Graff,  2  Dougl.  (Mich.)  i(>9.  Marble  Co.  v.  Black,  89  Tenn.  118. 

Dormancj  of  Judgment.  —  So  where  Whatever  appears  by  necessary  im- 

the   record  on  appeal  disclosed  that  plication  from   the  statement  of  the 

another  judgment  for  the  same  cause  record  is  before  the  tribunal  of  review 

of  action  had  been  recovered  by  the  as   if    expressly    averred.    Miller    v. 

same  plaintiff  against   the  same  de-  Sparks,  4  Colo.  303. 

fendants,    and    did    not    show    upon  4.  Alabama.  —  Davis     v.     Badders 

what  grounds  the  judgment  appealed  (Ala.,  1892),  10  So.  Rep.  422;  Lucas  v, 

from    had    been    rendered,   and   the  Hitchcock.  2  Ala.  287;  Castleberry  v, 

defendants    had   pleaded   res  adjudi-  Pearce,  2  Stew.  &  P.  (Ala.)  141:  Wade 

cata — held^  that  it  would  not  be  pre-  v.  Killough,  3  Stew.  &  P.  (Ala.)  431; 

sumed  to  sustain  the    judgment  ap-  Jennings  v.  Cummings,  9  Port.  (Ala.) 

pealed  Jrom;  that  the  first  judgment  309;  Wheeler  v.  Bui  lard,  6  Port.  (Ala.) 

became  dormant,  because  no  execu-  352;    Bettis  v.    Saint,    28    Ala.    214; 

tion  had  been  issued  upon  it  within  Chambers  v.   Walker,    42   Ala.    445; 

twelve   months    from   the    rendition.  Kirkley  v,  Segar,  20  Ala.  226:  Sauls 

Humason  v.  Lobe,  76  Tex.  512.  v.  Carmichael,  37  Ala.  87;  North  Ala- 

1.  So  an  error  in  the  conditional  ad-  bama  Home  Protection  v,  Caldwell, 
missidn  of  evidence  must  be  shown  by  85  Ala.  607;  Cleveland  v.  State,  86 
the  record  to  have  been  rectified  or  Ala.  i ;  Walker  v.  Smith,  28  Ala.  569; 
cured  by  the  introduction  of  the  Allen  v.  State,  91  Ala.  19;  Southern 
proper  preliminary  proof,  or  judgment  Suspender  Co.  v.  Von  Borries,  91  Ala. 
will  be  reversed.  The  appellate  court  507;  Rosenberg  v.  H.  B.  Claflin  Co. 
will  not  presume  the  error  was  cor-  (Ala.,  1892),  10  So.  Rep.  521;  Harrison 
rected  because  the  record  does  not  v.  Nolin,  41  Ala.  256;  Phillips  v.  Kelly, 
purport  to  contain  all  the  evidence.  29  Ala.  628;  Rigby  v,  Norwood,  34 
Moore  v.  Clay,  24  Ala.  236.  Ala.   129:  Cazalas  v,  Rodayt,  35  Ala. 

2.  Massengill  v,  Shadden,  i  Heisk. .  256;  Gluck  v.  Cox,  90  Ala.  331. 
(Tenn.)    359;    Turnley    v.    Evans,   3  Arizona, — Baston,     etc..    Smelting, 
Humph.  (Tenn.)  224;    Mulholland  v.  etc.,  Co.  v.  Lewis  (Arizona,  1889),  20 
Ellitson,  I  Coldw.  (Tenn.)  313.  Pac.   Rep.  310:   Newmark  v.    Marks 

So  it  roust  affirmatively  appear  that  (Arizona,  1890),  28  Pac.  Rep.  960. 

a  judgment  is  right  notwithstanding  Arkansas, — Blackburn  v,  Morton,  18 

error  in  the  record,  otherwise  it  will  Ark.  384;   St.  Louis,  etc.,  R.  Co.  v. 

not  be  affirmed.     Houk  v.  Allen,  126  Alexander,  49  Ark.  190;  James  v.  Pine 

Ind.  56S.                                               •  Bluff,  49  Ark.  199;  Farrelly  v.  Cross, 

If  there  is  no  ground  upon  which  10  Ark.  197;  Trapnall  v.  State  Bank, 

the  judgment  can  rest  the  presump-  18   Ark.   53;    Bellowes  v.   Cheek,  20 

tion  of  regularity  is  overcome.     Baird  Ark.  424:  Hays  v.  Roberts,  23  Ark. 

V.  Chicago,  etc.,  R.  Co.,  61  Iowa  359.  193;    Wallis  v.    State,    54  Ark.   611; 

8.  Blunt  v.  Bates,  40  Ala.  470;  Law-  Wells  v.  State  (Ark.,  1891),  16  S.  W. 

ler  V.  Norris,  28  Ala.  675;  Smith  v.  Rep.  577. 

Maxwell,    i    Stew.    &   P.   (Ala.)  221;  California, — Gage  v.  Downey  (Cal., 

Miller  V.  Sparks,  4  Colo.  303;  Reiff  z'.  1888),  19  Pac.  Rep.    113;  Dominguez 
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if.  Mascotti,  74  Cal.  269;  Randall  v. 
Duff.  79  Cal.  115;  Weidekind  v,  Tuo- 
lumne County  Water  Co.,  74  Cal.  386; 
In  re  Ray  nor,  74  Cal.  421;  People  v, 
Johnson,  88  Cal.  171;  Peoples.  Bar- 
ton, 88  Cal.  176;  People  v,  Wheatley, 
83  Cal.  114;  People  v,  Jones,  20  Cal. 
50:  Anderson  v.  Fisk,  36  Cal.  625; 
Hentsch  v.  Porter.  10  Cal.  555;  Peo- 
ple V.  McGregar,  88  Cal.  140;  Prescott 
V.  Grady,  91  Cal.  518;  Hewlett  v, 
Pilcher,  85  Cal.  542;  Jessup  v.  King, 4 
Cal.  331;  Seaver  v.  Cay,  9  Cal.  564; 
Caruthers  v.  Hensley,  90  Cal.  559. 

Colorado. — Rollins  v.  Pueblo  County, 
15  Colo.  103;  Parker  v.  People,  13 
Colo.  155. 

Illinois, — Dunlap  v.  Taylor,  23  111. 
440;  Rearden  v.  Smith,  36  111.  204; 
Swartwout  v,  Evans,  37  111.  442;  Mont- 
gomery v.  Black.  124  111.  57;  Belleville 
Sav.  Bank  v.  Bornman,  124  III.  200; 
Matson  v.  Davies,  35  111.  App.  79; 
Vinyard  v,  Barnes,  124  111.  346;  Wich- 
ita, etc.,  R.  Co.  V.  Johnson,  47  Kan. 
351;  Camp  V,  Small,  44  III.  37;  Mor- 
ton V,  People,  47  111.  468;  Hermann  v, 
Pardridge,  79  111.  471;  Bulger  v,  Hoff- 
man, 45  III.  352;  Fanning  v,  Russell. 
81  111.  398;  Blair  z/.  Ray,  103  111.  615; 
McCarty  v.  Chicago,  etc.,  R.  Co.,  34 
111.  App.  273;  Strieker  V.  Kubusky,  35 
111.  App.  159;  Morgan  v.  People  (III., 
1S91),  26  N.  E.  Rep.  651;  Way  v,  Har- 
riman,  126  III.  132;  Horner  v.  Zim- 
merman, 45  111.  14;  Dunlap  V,  Taylor, 
23  111.  440;  Rearden  v.  Smith.  36  111. 
204;  Swartwout  v.  Evans,  37  III.  442; 
Commercial  Union  Assur.  Co.  v, 
.Scammon  (III.,  1887),  12  N.  E.  Rep. 
324;  H  olio  way  z/.  Freeman,  22  111.  197; 
Mason  v.  Blair,  33  111.  194;  Mason  v. 
Tiffany,  45  III.  392. 

Indiana, — Stewart  v.  State,  in  Ind. 
554;  Whisler  v.  Lawrence,  112  Ind. 
229;  Pond  V.  Irwin,  113  Ind.  243; 
Montgomery  v.  Black,  124  Ind.  57; 
Louisville,  etc.,  R.  Co.  v.  Donnegan, 
III  Ind.  179;  Harter  v,  Eltzorth,  in 
Ind.  159:  Hollingsworth  v.  State,  in 
Ind.  289;  Passmore  v.  Passmore,  113 
Ind.  237;  Delhaney  v.  State,  115  Ind. 
499;  Lehman  v.  Hawks,  121  Ind.  541; 
Ford  V.  Ford,  no  Ind.  89;  Adams  v. 
Main,  3  Ind.  App.  232;  Leib  v,  But- 
terick,  68  Ind.  199:  Judd  v.  Small,  107 
Ind.  398;  Levy  V.  Chittenden,  120  Ind. 
37;  Sandford  Tool,  etc.,  Co.  v.  Mullen, 
I  Ind.  App.  204;  French  v.  State,  12 
Ind.  670;  Mitchell  v.  Parks,  26  Ind. 
354;  Hyatt  V,  Kirk,  8  Ind.  178;  Rooker 
V.   Wise,    14   Ind.   276;    Patterson   v. 


Stair.  26  Ind.  137;  Wolf  v.  State,  n 
Ind.  251;  Indiana,  etc.,  R.  Co.  v.  Bird, 
116  Ind.  217;  Holland  v.  State,  131 
Ind.  368;  Skillen  v,  Phillips,  23  Ind. 
229;  Westfield  v,  Inman  (Ind.  App., 
1893)1  34  N.  E.  Rep.  21;  Bates  v»  De- 
haven,  10  Ind.  319:  Harrison  v,  Mar- 
tinsville, etc.,  R.  Co.,  16  Ind.  505; 
Welsh  V,  State,  126  Ind.  71;  Walter  v. 
Uhl,  3  Ind.  App.  219;  Hilker  v.  Kel- 
ley,  130  Ind.  356;  Sheeks  ».  Fillion,  3 
Ind.  App.  262;  Goshen  v.  England 
(Ind.,  1889),  21  N.  E.  Rep.  977. 

Iowa, — Lacey  V.  Straughan,  11  Iowa 
258;  Ayers  v.  Hartford  Ins.  Co.,  21 
Iowa  193;  McNally  v,  Shobe,  22  Iowa 
49;  Woodbridge  v,  Austin,  81  Iowa 
671;  Rawson  v,  Guiberson,  6  Iowa 
507;  State  V.  Kennedy,  77  Iowa  208; 
State  V,  Standley,  76  Iowa  262;  God- 
dard  v,  Cunningham,  6  Iowa  400:  Fos- 
ter V,  Hinsen,  75  Iowa  291;  State  v, 
Viers,  82  Iowa  397;  State  v.  Wood- 
ard,  84  Iowa  172;  Johnson  v.  Knudt- 
son,  82  Iowa  762;  Leiber  v,  Chicago, 
etc.,  R.  Co.  (Iowa,  1891),  50  N.  W. 
Rep.  547;  McMurrin  v,  Rigby,  87 
Iowa  18;  Robbins  v,  Neal,  10  Iowa  560. 

Kansas, — Tipton  v.  Warner,  47  Kan. 
606;  Buecher  v.  Casteen,  41  Kan.  141. 

Kentucky,  —  Botts  v,  Fitzpatrick,  5 
B.  Mon.  (Ky.)  397;  German  Ins.  Co. 
V.  Read  (Ky.,  1890).  14  S.  W.  Rep.  595; 
Lee  V.  Beatty,  8  Dana  (Ky.)  204. 

Louisiana, — Bloom  v,  Martin,  20  La. 
Ann.  256;  Rooks  v,  Williams,  13  La. 
Ann.  374. 

Maryland, — Calwell  v,  Boyer,  8  Gill 
&  J.  (Md.)  136;  Dorbert  v.  State,  68 
Md.  209;  Hartsock  v,  Mort,  76  Md. 
281. 

Massachusetts, — Com.  v,  Lynn,  154 
Mass.  405. 

Michigan, — Stange  v,  Clemens,  17 
Mich.  402;  People  v,  Wright,  89  Mich. 
70. 

Minnesota,  —  Mead  v,  Billings,  40 
Minn.  505;  State  v,  Brecht,  41  Minn. 
50. 

Missouri, — Newman  v,  Newman,  29 
Mo.  App.  649;  Lee  v,  Dunn,  29  Mo. 
App.  467;  State  V,  Hultz,  106  Mo.  41; 
State  V,  Doyle,  107  Mo.  36;  Lainiger 
V.  Kansas  City,  etc.,  R.  Co.,  41  Mo. 
App.  165;  State  V,  Miller,  100  Mo.  606; 
Blodgett  V.  Perry,  97  Mo.  263. 

Montana, — McMullenv.  Armstrong, 
I  Mont.  486;  Ervin  v.  Collier,  2  Mont. 
605. 

Nebraska, — Gapen  v,  Bretternitz,  31 
Neb.  302;  Clarke  v.  Van  Court,  3d 
Neb.  154. 
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Nevada, — Champion  v.  Sessions,  2 
Nev.  271;  Nosier  r.  Haynes,  2  Nev. 
53;  Lady  Bryan  Gold,  etc.,  Min.  Co.  v. 
Lady  Bryan  Min.  Co.,  4  Nev.  414; 
Mitchell  V.  Bromberger,  2  Nev.  345. 

New  Jersey* — State  v,  Passaic  County 
Agricultural  Soc.,  54  N.  J.  L.  260. 

New  Mexico, — Water,  etc,  Co,  v. 
Gildersleeve,  4  N.  Mex.  171. 

Nerv  York, — Day  v.  New  Lots,  107 
N.  Y.  148;  Wolf  V,  Goodhue  F.  Ins. 
Co.,  43  Barb.  (N.  Y.)  400;  Paige  v, 
Chedsey,  i  Misc.  Rep.  (N.  Y.  City  Ct.) 
396;  Purvis  V,  Coleman,  21  N.  Y.  iii; 
Kenny  v,  Albany  First  Nat.  Bank,  50 
Barb.  (N.  Y.)  112;  Marine  Bank  v, 
Clements,  6  Bosw.  (N.  Y.)  166;  Vos- 
burgh  V.  Teator,  32  N.  Y.  561;  People 
V,  Wilber  (Supreme  Ct.),  15  N.  Y. 
Supp.  435;  De  Puy  v,  Quinn,  61  Hun 
(N.  Y.)  237;  Standfast  v,  Crotty  City 
(City  Ct.),  13  N.  Y.  Supp.  584;  Jack- 
son f.  Smith,  16  Abb.  Pr.  (N.  Y.  C.  PI.) 
201;  Leigh  ton  v.  Wood,  17  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  177. 

North  Carolina, — Love  v,  Howell,  3 
Dev.  &  B.  (N.  Car.)  69;  State  v.  Hicks, 
loi  N.  Car.  747. 

Oregon. —  Carothers  v,  Wheeler,  i 
Oregon  194. 

Pennsylvania, — Gallagher  v.  Miller, 
34  Leg.  Int.  (Pa.)  355;  Com.  v,  Bartil- 
son,  85  Pa.  St.  482;  Babcock  v.  Day, 
104  Pa.  St.  4;  Brookville  v,  Arthurs, 
152  Pa.  St.  334;  Goodman  v.  Gay,  15 
Pa.  St.  z88;  Johnson  v,  Allegheny 
City,  139  Pa.  St.  330. 

Rhode  Island, — Edwards  v.  Hopkins, 
5  R.  I.  138. 

South  Carolina, — Young  v.  Young, 
27  S.  Car.  201. 

Tennessee, — McDaniel  v,  Adams,  87 
Tenn.  756. 

Texas, — Withers  v,  Patterson,  27 
Tex.  491;  Mitchell  v,  Meuley,  32  Tex. 
460;  Black  v.  Epperson,  40  Tex.  179; 
Hubbard  v.  Home,  24  Tex.  270;  Will- 
iams V,  State,  29  Tex.  App.  89;  Prid- 
gin  V.  Strickland,  8  Tex.  427;  White  v, 
Leavitt,  20  Tex.  703;  Fernandez  v, 
Q^L^^y^  77  Tex.  452;  Graves  v,  Cam- 
eron, 77  Tex.  273;  Railway  Co.  v, 
Orenbaum  (Tex.  App.,  1890),  16  S.  W. 
Rep.  936;  Lawlerr. White,  27  Tex.  250. 

Virginia, — Maggort  v.  Hansbarger, 

8  Leigh  (Va.)  532;  White  v,  Toncray, 

9  Leigh  (Va.)  347;  Thomas  v,  Dawson, 
9  Gratt.  (Va.)  531;  Spotts  v.  Com.,  85 
Va.  531. 

West  Virginia, — State  v.  Ice,  34  W. 
Va.  244. 

Wisconsin, — Freeman  v.  Carpenter, 


17  Wis.  126;  Griffin,  etc.,  Co.  v,  Jo-' 
annes.  So  Wis.  6oz. 

United  States, — Reagan  v,  Aiken,  138 
U.  S.  109;  Southern  Pac.  Co.  v,  Rauh, 
49  Fed.  Rep.  696. 

The  Bmle  Baitated. — Where  an  appeal 
to  this  court  is  to  be  determined  on  the 
judgment-roll  alone,  all  intendments 
will  be  in  support  of  the  judgment,  and 
all  proceedings  necessary  to  its  va- 
lidity will  be  presumed  to  have  been 
regularly  taken.  If  the  error  relied  on 
to  destroy  such  presumptions  consists 
in  matters  dehors  the  record,  such  mat- 
ters must  be  brought  to  this  court  by  a 
bill  of  exceptions  or  other  appropriate 
method.  If  any  matters  could  have 
been  presented  to  the  court  below 
which  would  have  authorized  the  en- 
try of  this  judgment,  it  will  be  pre- 
sumed that  such  matters  were  pre- 
sented and  that  the  judgment  was 
entered  in  accordance  therewith.  Ca- 
ruthers  v,  Henslev,  90  Cal.  559. 

Extent  of  PrinoipU. — The  presump- 
tion of  regularity  extends  to  every 
step  in  the  cause.  Dove  v.  Com.,  82 
Va.  305. 

In  Matters  of  IMseretion. — ^Where  the 
decision  rests  in  discretion,  the  pre- 
sumption in  its  favor  is  very  strong. 
Clinton  Nat.  Bank  v,  Torry,  30  Iowa 
85.  See  Review  of  Exercise  of  Discre- 
tionary Power ^  supra, 

Coniistonoy  with  Finding. — A  judg- 
ment for  $490.43  and  costs  was  pre- 
sumed consistent  with  a  finding  for 
$539.24,  the  record  not  showing  the 
amount  of  costs.  Towne  v.  Sparks, 
23  Neb.  142. 

Premises. — So  the  premises  awarded 
in  the  judgment  were  presumed  the 
same  as  those  described  in  the  com- 
plaint.    Morgan  v,  Eggers,  127  U.  S. 

63. 

Continuanco.  —  Where  the  record 
showed  a  continuance  to  May  27,  and 
the  verdict  to  May  29,  the  presumption 
was  made  that  the  trial  began  on  the 
first  date,  and  ended  on  the  last. 
Brunck  v.  Wood,  33  Neb.  639. 

Hearing  of  Motion. — In  New  York  if 
the  record  shows  no  exception,  it  will 
be  presumed  that  the  hearing  of  a 
motion  for  a  new  trial  before  a  judge 
who  did  not  preside  at  the  trial  was  by 
direction  of  the  trial  judge.  Code  Civ. 
Pro.  N.  Y.  1002 ;  Martin  v,  Piatt,  61 
Hun  (N.  Y.)  626;  Hutchison  v.  Pow- 
ell, 92  Ala.  619. 

Demand  fiat  Jury  Trial. — So  where  a 
party  is  entitled  to  a  jury  trial  on  de- 
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and  that  every  fact  essential  to  its  regularity  was  legally  shown.* 

mand   therefor,   it  will  be   presumed  Waivar. — So  it  will  be  presumed  that 

waived  when  the  record  fails  to  show  filing  of  written  judgment  below  was 

the  demand.     Garrity  v.  Hamburger  waived  by  consent  of  parties  if  it  could 

Co.  (111.,  1891),  28  N.  E.  Rep.  743.  be  waived.      Garr  v.    Spaulding  (N. 

In  Aetion  Based  on  Kote. — ^A  cause  of  Dak.,  1892),  51  N.  W.  Rep.  867. 

action  was  based  on  a  promissory  note  Aisuaiption  of  Faot. — But  the  appel- 

in  writing,  set  out  in  the  petition.  The  late  court  will  not  assume  a  fact  to 

judgment  stating,    "  It  appearing  to  have  existed  if  the  record  shows  the 

the  court  that  the  cause  of  action  is  evidence  to  have  been  conflicting,  and 

liquidated  and  proved  by  an  instru-  that  neither  party  requested  a  finding 

ment   in  writing,"  it  was   presumed,  with    reference   to  it.      Hollister    v. 

in    the    absence    of    a    statement    of  Mott,  132  N.  Y.  18. 

facts,    that    the   fact    that    the  cause  So  where  the  respondent  sought  to 

of  action  was  liquidated  and  proved  sustain  a  judgment  on  the  ground  that 

by  an  instrument  in  writing  was  made  the  contractor  was  justified  in  refus- 

to  appear  in  the  trial  court  by  legal  ing  to  complete  the  work  until  certain 

evidence.    Graves  v.  Cameron,  77  Tex.  extra  expenses  which  he  had  been  put 

273.  to  were    agreed   upon,  and   the   evi- 

Motlon  finr  Vew  Trial. — Where  a  mo-  dence  was  conflicting  as  to  the  extra 

tion  for  a  new  trial  had  to  be  made  expenses,   and    no  request   had  been 

within  three  days  after  final  decision  made  that  the  referee  should  find  the 

was  rendered,  it  was  presumed,  where  'fact,  it  was   held   that  the   Court  of 

the  date  of  the  motion  appeared  in  the  Appeals  could  not  assume  it  to  exist 

record,  but  not  the  date  of  the  de-  to  support  the  judgment.      Hollister 

cision,   that   the  latter  was  rendered  v.  Mott,  132  N.  Y.  18. 

within  three  days  of  the  date  of  the  1.  Alabama, — Godbold  v.  Meggison, 

motion.  Wichita,  etc.,  R.  Co.  zr.  John-  16  Ala.  140;  Montgomery  v.  Givhan. 

son,  47  Kan.  351.  24  Ala.  568;  Pendry  v.  Shows,  87  Ala. 

ttrUdiig  oat  Pleat. — Where  the  conrt,  339;  Steele  v.  Savage,  85  Ala.  230. 
on  motion,  struck  meritorious  pleas  Ariwima,  —  Territory  v.  Kay  (Ari- 
from  the  file  and  rendered  judgment  zona,  1889),  21  Pac.  Rep.  152. 
by  default,  which  was  assigned  for  Caiifpmia, — Cameron  v,  San  Fran- 
error,  the  court  said:  *' It  will  not  be  cisco,  68  Cal.  390;  Sidlinger  v.  Kerkow, 
denied  that  cases  may  occur  where  82  Cal.  42;  People  v.  Williams,  75  Cal. 
snch  an  order  would  be  proper.  There  306;  Alpers  v.  Schammel,  75  Cal.  590; 
being  no  bill  of  exceptions  to  show  the  Bagnall  v.  Roach,  76  Cal.  106;  Gon- 
contrary,  this  court  will  presume  that  zales  v.  Huntley,  i  Cal.  32;  Palmer  v, 
a  proper  case  for  such  an  order  was  Brown,  i  Cal.  42;  Tompkins  v.  Weeks, 
made  before  the  Circuit  Court."  Fan-  26  Cal.  50;  Dow  v.  Gould,  etc.,  Silver 
ning  V.  Russell,  81  111.  398.  Min.   Co.,   31   Cal.   629:    Fabretti    v. 

Judgment  without  Jury. — In  an  ac-  Santa  Clara  County,  77  Cal.  305;  Han- 

tion  for  the  possession  of  real  estate  cock  v.  Burton,  73  Cal.   ss;  Bostwick 

and  damages  for  wrongful  detention  v.  Mahoney,  73  Cal.  238. 

the  conrt  decided  the  t^uestion  of  the  Colorado, — Brink  v.  Posey,  11  Colo. 

value  of  the  rents  and  profits  without  521;  Reddicker  v.  Lavinsky,  3  Colo, 

submitting  it  to  the  jury,  as  the  defend-  App.  159, 

ant  was  entitled  to  have  done.     The  Illinois. — Michigan  City  First  Nat. 

record  contained  no  part  of  the  evi-  Bank   v.  Haskell,    23   111.   App.   616; 

dence.     It  was  presumed  that   there  Brown   v.    Miner,    21    111.    App.    60; 

was  no  dispute  as  to  the  amount  of  Northwestern  Ben.,  etc.,  Aid  Assoc, 

the  rents  and  profits,  and   that    the  v.  Woods,  21  111.  App.  372;  Keating  v. 

court  was  justified  in  entering  judg-  Stebbins,   22   111.    App.    567;   Woeris- 

ment  for  that  amount.     Woodbridge  hofler  v.  Lake  Erie,  etc.,  R.  Co.,  25 

V.  Austin,  81  Iowa  671.  111.     App.    84;    School    Trustees    v. 

AmaadmsntofCertiiloate. — An  amend-  Stoltz,  26  111.  App.  389:  Thompson  z/. 

ment  of  certificate  of  notice  of  assess-  People,  125  111.   256:  Miller  v.  Glass, 

ment  was  presumed  properly  allowed  118  111.  443;  Burns  v.  People,  126  111. 

where  the  record  did  not  contain  the  282;  Butt  v»  Lee,  27  111.  App.  419. 

evidence   on    which     it    was     based.  Indiana, — ElkhartMut.  Aid,  etc.,  As- 

Walker  v,  Aurora,  140  111.  402.  soc.  v.  Houghton,  103  Ind.  286;  Johns 
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And  where,  on  any  contingency  supposable  in  the  state  of  the 


-v.  State,  104  Ind.  557;  North  British, 
etc.,  Ins.  Co.  V,  Aritchfield,  108  Ind. 
518;  Piatt  V.  Dawes,  10  Ind.  60; 
Lemasters  v  Johnson,  12  Ind.  385; 
JMcClure  v,  McClure,  19  Ind.  189; 
Huntington  v,  Drake,  24  Ind.  347; 
Townsend  v.  State,  132  Ind.  315;  Jones 
V.  Ahrens,  116  Ind.  490;  Evansville, 
etc.,  R.  Co.  V.  Marohn,  6  Ind.  App. 
646;  McCormick  Harvesting  Mach. 
Co.  V,  Maas,  121  Ind.  132. 

lowix, — Wagner  v,  Condron,  73  Iowa 
753:  Porter  v,  Sharpe,  16  Iowa  438; 
Parshall  v.  Moody,  24  Iowa  314;  State 
V.  Moore,  77  Iowa  449;  Read  v.  Divil- 
bliss,  77  Iowa  88;  Nelson  v.  Chicago, 
^etc,  R.  Co.,  77  Iowa  405;  State  v, 
iHarty,  80  Iowa  769;  Durham  v.  Huss- 
miann  (Iowa,  1893),  55  N.  W.  Rep.  ii; 
3iartyn  v.  Lamar,  75  Iowa  235. 

Kentucky. — Louisville,  etc.,  R.  Co. 
iu,  Finley,  86  Ky.  294. 

Maryland, — Brice  v,  Randall,  7  Gill 
.&  J.  (Md.)  349;  Prout  V.  Berry,  2  Gill 
(Md.)  147. 

Michigan, — Jacobs  v,  Callaghan,  57 
J^ich.  XI;  Hoffman  v,  Churchill,  74 
;Mich.  235. 

Minnesota,  —  State  v,  Wyman,  42 
Minn.  182;  Boright  v,  Springfield  F., 
'etc.,  Ins.  Co.,  34  Minn.  352;  State  v, 
Framness,  43  Minn.  490;  Adamson  v, 
:Sundby,  51  Minn.  460;  Harris  v,  Kerr, 
37  Minn.  537. 

Missouri, — Chitwood  v,  Russell,  36 

Mo.  App.  245;  Williams  v,  Williams, 

-26  Mo.   App.  408;    Blair  v,  Chicago, 

•etc.,  R.   Co.,  89  Mo.  334;  O'Mellia  v, 

Kansas  City,   etc.,    R.   Co.,   115   Mo. 

:203:  State  v,  Clarkson,  96  Mo.  364. 

Montana, — Robertson  v.  Smith,  i 
Mont.  410;  Clark  v.  Baker,  6  Mont. 
153;  Alder  Gulch  Consol.  Min.  Co.  v, 
Hayes,  6  Mont.  31. 

Nebraska. — Chamberlain  v.  Brown, 

■25  Neb.  434;  Omaha,  etc.,  R.  Co.  v, 

•O'Donneli,  24  Neb.  753;  Schroder  v, 

Rinehard,    25   Neb.    75;    Welborn    v, 

Eskey,    25    Neb.    193;    Aspinwall    v. 

.Sabin,  22  Neb.  73. 

Nevada, — Leete  v,  Sutherland,  20 
Nev.  71. 

New  Jersey, — Perrine  v.  Serrell,  30 
'N.  J.  L.  454. 

New  York, — Tomlinson  v.  Borst,  30 
Barb.  (N.  Y.)  42;  Warners.  Chappell, 
32  Barb.  (N.  Y.)309;  Dresser  v.  Boat- 
men's F.,  etc.,  Ins.  Co.,  47  Hun  (N. 
Y.)  153;  Jeffers  V.  Bantley,  47  Hun  (N. 
T.)  90;  Atkinson  v,  Truesdell  (Super. 


Ct.),  7  N.  Y.  Snpp.  801;  Cowen  v. 
Arnold  (Supreme  Ct.),  32  N.  Y.  St. 
Rep.  554. 

North  Carolina, — Currie  v,  Clark, 
zoi  N.  Car.  321. 

Oregon, — Coffin  v,  Taylor,  16  Ore- 
gon 375;  State  V,  Lee  Yi^n  Yan.  10 
Oregon  365. 

Pennsylvania,  —  Wagenhorst's  Ap- 
peal, 126  Pa.  St.  127. 

South  Carolina, — Lites  v,  Addison, 

27  S.  Car.  226. 

Tennessee.  —  Union  Bank  v,  Lowe, 
Meigs  (Tenn.)  229;  Melton  v.  State, 
3  Humph.  (Tenn.) 394;  Martin  v,  Ten- 
nessee Bank,  2  Coldw.  (Tenn.)  334; 
Sible  v.  State,  3  Heisk.  (Tenn.)  140; 
Crawford  v,  Bynum,  7  Yerg.  (Tenn.) 
383;  Harris  v.  State,  3  Heisk.  (Tenn.) 
140;  Wick  ham  v.  State,  7  Coldw. 
(Tenn.)  525;  Matthews  v,  Weeden,  4 
Yerg.  (Tenn.)  167. 

Texas. — Watson  v,  Watson,  69  Tex. 
105;  Moss  v,  Katz,  69  Tex.  411;  In- 
ternational, etc.,  R.  Co.  V,  Folliard 
(Tex.,  i888),  9  S.  W.  Rep.  259;  Cooper 
v.  State,  22  Tex.  App.  419;  Missouri 
Pac.  R.  Co.  V,  James  (Tex.,  1888)  10 
S.  W.   Rep.  332;  Hawthorne  v.  State, 

28  Tex.  App.  212;  CotuUa  v,  Goggan, 
77  Tex.  32;  Largen  v.  State,  76  Tex. 
323:  Gentry  v,  Schneider,  77  Tex.  2; 
Smith  wick  v,  Kelley  (Tex.  Civ.  App., 
1892),  21  S.  W.  Rep.  690;  Ft.  Worth, 
etc.,  R.  Co.  v,  Wilson,  85  Tex.  516; 
Prideaux  v,  Glasgow,  2  Tex.  Civ.  App. 
182. 

Vermont,^B9Xe%   v,    Sabin,   64    Vt. 

5". 

Virginia, — Magarity  v,  Shipman,  82 
Va.  806. 

Washington. — Brown  v.  Forest,  i 
Wash.  Ter.  201:  Thompson  v.  Terri- 
tory, I  Wash.  Ter.  547;  Oregon  R., 
etc.,  Co.  V,  Galliher,  2  Wash.  Ter. 
70. 

IVest  Virginia, — Kinsley  v,  Monon- 
galia County  Ct.,  31  W.  Va.  464. 

Wisconsin, — Sisson  v.  State,  77  Wis. 
273;  Davies  v.  State,  72  Wis.  54;  Car- 
roll v.  Little,  73  Wis.  52. 

Wyoming, — France  v.  Omaha  Nai. 
Bank,  3  Wyoming  187;  Wyoming 
Loan,  etc.,  Co.  v,  HoUiday,  3  Wyo- 
ming 386,  where  presumption  does  not 
obtain. 

But  where  it  appears  affirmatively 
upon  the  record  that  the  judge  acted 
without  evidence,  the  case  will  be  re- 
versed.    Otis  v,  Sweeney,  43  La.  Ann. 
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record,  the  decision  below  might  have  been  valid,  such  contingency 
will  be  so  presumed.^ 

1073.  See  Examination  of  Facts,  su-  Aooeptanee  of  SanriM.— And  that  an 
^ra.  enclosed  acceptance  of  service  of  a 
Flea  of  Sao  A^Jiidioata.— Where  a  court  paper  was  genuine.  Spence  v, 
plea  of  res  adjudicata  is  made  below,  Rutledge,  11  Ala.  590. 
it  presents  a  mixed  question  of  law  Decree  "without  Prejudioo."— Where 
and  fact,  and  where  the  record  shows  a  decree  is  not  qualified  by  its  ^er^s 
that  the  trial  judge  acted  on  the  law  or  made  expressly  **  without  preju- 
alone,  judgment  will  be  reversed,  dice,"  indicating  reservation  of  a 
Otis  V.  Sweeney,  43  La.  Ann.  1073.  right  to  take  further  legal  pro- 
Article. — Where  the  appellee  moves  ceedings,  it  is  presumed  to  be  ren- 
on  affidavit  to  set  aside  a  judgment,  dered  on  the  merits.  Washington, 
and  appellant  excepts,  but  fails  to  etc.,  R.  Co.  v.  Cazenovc,  83  Va. 
ask  for  findings  of  fact,  the  appel-  753;  Chrisman  v,  Harman,  29  Gratt. 
late  court  in  the  absence  of  a  specific  (Va.)  494;  Black  well  v,  Bragg,  78  Va. 
objection  by  appellant  will  presume  529;  Wilcher  v.  Robertson,  78  Va.  602: 
that  his  general  objection  is  based  Wither  v,  Sims,  80  Va.  651;  Hughes 
upon  the  ground  that,  taking  the  v,  U.  S.,  4  Wall.  (U.  S.)  237;  Russell 
view  of  the  testimony  most  favorable  v.  Place,  94  U.  S.  606;  Cromwell  v, 
to  appellee,  the  latter,  as  a  matter  of  Sac  County,  94  U.  S.  351;  Wilson  v. 
law,  would  not  be  entitled  to  relief.  Deen,  1^21  U.  S.  525. 
Holden  v.  Purefoy.  108  N.  Car.  163.  Hotioc  of  CorrcctioiL^So  it  will  be 
1.  SnfflcioncyofCcrtiiicatioii. — A  plain-  presumed  that  due  notice  was  given 
tiff  on  the  trial  offered  as  evidence  of  the  correction  of  errors  in  the  record 
a  copy  of  a  patent,  calling  for  land  in  of  a  judgment  at  a  subsequent  term, 
controversy  from  the  United  States  Brownlee  v.  Davidson,  28  Neb.  785. 
to  A.  Defendant  objected  on  the  Authority  of  Judge. —  So  where  a 
jrround  that  it  was  not  certified  to  be  county  judge  grants  an  attachment 
a  copy  of  the  record  of  the  original  for  a  debt  not  yet  due,  and  signs  the 
patent.  The  objection  was  overruled,  order  officially,  it  will  be  presumed,  in 
In  the  transcript  certified  to  the  ap-  order  to  legalize  his  action,  that  he  was 
pellate  court  the  clerk  of  the  court  judge  of  the  court  where  the  order  was 
stated,  after  copying  the  patent,  *'Cer  made,,  and  that  the  judge  of  the  dis- 
tified  to  be  a  copy  by  Josiah  Meigs,  trict  court  was  absent  therefrom.  Reed 
Commissioner.  Most  of  the  writing  v,  Bagley,  24  Neb.  333. 
unintelligible,  and  defaced,  so  that  it  Judgment  on  Hoto. — So  to  uphold  a 
cannot  be  copied.'*  The  court  in  sus-  judgment  on  a  note  it  was  presumed 
taining  the  ruling  admitting  the  that  the  material  for  which  a  note  was 
patent,  said:  "Whether  the  certificate  given  was  furnished  at  or  before  the 
to  the  patent  was  in  the  same  condi-  time  the  note  was  given.  Duvall  v, 
tion  when  offered  in  evidence  as  when  Kenton,  127  Ind.  181.  So  where  a 
the  clerk  made  out  the  transcript  for  suit  was  begun  August  18,  on  a  note 
this  court  is  a  matter  of  conjecture,  made  payable  August  17  of  the  same 
In  the  absence  of  affirmative  proof  year,  it  was  presumed  that  days  of 
touching  this  matter,  we  are  of  the  grace  were  waived  in  the  note,  where 
opinion  that  it  should  be  presumed,  it  was  not  in  the  record.  Cohn  v, 
in  favor  of  the  action  of  the  trial  court  Farmers*,  etc.,  Bank,  z  S.  Dak.  237. 
admitting  it  in  evidence  after  inspec-  Filing  of  Affidavit. — So  where  the 
tion,  that  the  certificate  as  it  then  was  record  fails  to  show  that  an  affidavit 
disclosed  the  requisite  authentica-  required  by  law  for  the  allowance  of 
tion.**  Holton  v,  Kemp,  81  Mo.  661.  attorney's  fees  provided  for  in  the 
Hoticc.  —  So  it  will  be  presumed,  note  and  mortgage  sued  on  was  not 
where  the  record  does  not  show  the  filed,  the  court  presumed,  in  support 
contrary,  that  a  party  had  notice  of  of  the  order  of  the  trial  court  allow- 
time  fixed  for  the  trial  of  the  cause,  ing  the  fees,  that  it  was  filed.  Mills 
Allen  V.  Peytavin,  10  La.  41;  and  that  County  Nat.  Bank  v.  Perry,  72  Iowa 
notice  was  given   of  a  proceeding,  if  15. 

required,    and    the    record   is   silent.  Attachment    Quashed. — So    that    the 

Chattanooga,  etc.,  R.  Co.  v.  Jackson,  court  rightly  quashed  an  attachment 

86  Ga.  676.  regular  on  its  face,  no  ground  appear- 
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2.  Presnmptioiu  as  to  Becord  and  Prooeedings  on  Appeal — a.  Rec- 
ord— la  General. — The  Statements  and  recitals  of  the  record  on 
appeal  are  conclusively  presumed  to  be  true,* 


ing  in  the  record.  Cobb  v,  O'Neal,  i 
How.  (Miss.)  581. 

Ditmisial. — And  that  the  dismission 
of  a  cause  by  the  Circuit  Court  on  mo- 
tion without  any  reason  appearing  on 
the  record  in  favor  of  or  against  the 
dismission  was  correct.  Congressional 
Tp.  V,  Clark,  z  Ind.  139;  Ross  v.  Mis- 
ner,  3  Blackf.  (Ind.)  362. 

Judgment  Delajed.  —  In  Indiana^ 
where  a  judge  holds  a  cause  under 
advisement  for  more  than  sixty  days 
without  objection  or  question,  he  will 
be  presumed  to  have  had  a  lawful  ex- 
cuse for  the  delay.  McCray  v,  Humes, 
116  Ind.  III. 

Special  Order. — An  attachment  for 
contempt  was  indorsed  by  the  clerk  as 
issued  by  special  order  of  court.  It 
was  presumed  that  such  an  order  had 
been  made.  Park  v.  Park,  80  N.  Y. 
156. 

Betnm. — So  that  a  sheriff's  return 
was  properly  amended.  Heaton  v. 
Peterson,  6  Ind.  App.  i. 

Befbree's  Baport. — So  a  referee's  re- 
port awarding  plaintiff  a  gross  sum  in 
an  action  for  services  and  expenses 
was  presumed  to  include  both.  Hook- 
er V,  Brandon,  75  Wis.  8. 

Holder  for  Value. — So  it  will  be  pre- 
sumed, where  a  court  below  allows  a 
decision  by  holders  of  a  note  against 
an  insolvent's  estate,  that  they  were 
holders  for  value.  Williams  v.  Im- 
porters*, etc.,  Nat.  Bank,  44  III.  App. 
295;  Jennings  Trust  Co.  r.  Merchants' 
Nat.  Bank,  44  111.  App.  295. 

Applieation  of  Law. — And  that  the 
trial  court  properly  applied  the  law  to 
the  proof.  Montgomery  v.  Black,  124 
111.  62;  Atkinson  Car  Spring  Works 
V,  Barber,  145  111.  418;  Smith  v.  Bar- 
ber (111.,  1893),  34  N.  E.  Rep.  34. 

Commencement  of  Trial.  —  A  case 
stated  on  the  record  to  be  on  trial 
Friday  will  be  presumed  to  have  com- 
menced the  day  before,  if  that  was 
th-*  day  set  for  trial.  Minor  v.  Lam- 
belie,  9  La.  325. 

Order  of  Warning. — So  that  an  order  of 
warning  was  correctly  entered  against 
defendant.  Herd  v.  Cist  (Ky.,  1889), 
»2  S.  W.  Rep.  466. 

Bejeetion  of  Evidence. — And  that  the 
trial  judge  properly  rejected  a  tran- 
script from  the  books  of  a  witness. 
Keaos  v.  Jones,  77  Ga.  91. 


Offer  of  Evidonoe. — In  a  suit  on  a  bill 
of  exchange  by  an  indorsee  for  collec- 
tion, the  record  on  appeal  showed 
that  the  appellee  did  *' offer  in  evi- 
dence the  draft,"  but  the  draft  itself 
was  not  shown  by  the  record.  It  was 
presumed  that  the  draft  so  adduced 
was  the  bill  of  exchange  described  in 
the  declaration  and  read  to  the  jury. 
Brown  v.  Griffin,  40  111.  App.  558. 

Testimony  of  Wife. — Where  the  wife 
of  a  defendant  in  a  criminal  trial  was 
examined  before  the  grand  jury  as  a 
witness,  it  was  presumed  that  she 
only  testified  to  the  fact  of  marriage 
under  Act  May  23,  1887,  Laws  Pa. 
Com.  V,  Mosier,  135  Pa.  St.  221. 

Waiyer  of  Objection. — So  where  the 
record  discloses  that  an  objection  was 
made,  but  no  ruling  affirmatively  ap- 
pears to  have  been  made  thereon,  it 
will  be  presumed  to  have  been  waived. 
Rosenthal  v.  Bilger,  86  Iowa  246; 
Gable  v,  Hainer,  83  Iowa  457;  Ortiz 
V,  State,  30  Fla.  270;  Willingham  v. 
State,  21  Fla.  761;  Pomeroy  v,  Indi- 
ana State  Bank,  i  Wall.  (U.  S.)  592; 
Laber  v.  Cooper,  7  Wall.  (U.  S.)  565; 
Locke  V.  U.  S.,  2  Cliff,  (U.  S.)  574. 

Time  of  Ezoeptioni. — So  where  the 
bill  of  exceptions  is  silent,  it  will  be 
presumed  that  exceptions  appearing 
therein  were  taken  at  the  time  a  rul- 
ing was  made.  Hall  v.  Harris,  2  S. 
Dak.  331;  U.  S.  V.  Carey,  no  U.  S.  51; 
Stanton  v,  Embrey,  93  U.  S.  548;  Bar- 
ton r.  Forsyth,  20  How.  (U.  S.)  532; 
Hannibal,  etc.,  R.  Co.  v.  Moore,  37 
Mo.  342;  Simpson  v.  Dall,  3  Wall.  (U. 
S.)469.  See  article  Exceptions  and 
Objections. 

1.  California, — Sichler  v.  Look,  93 
Cal.  600;  People  v.  Toal,  85  Cal.  333. 

//A'^^^ij.-^Chronice  v.  Pugh,  136  111. 

539- 
Indiana. — Garn  v.  Working,  5  Ind. 

App.  14;  Gould  V.  O'Neal,  i  Ind.  App. 
144. 
Kansas. — Ryan  v.  Madden,  46  Kan. 

245. 

Louisiana, — Bartoli  v.  Huguenard, 
39  La.  Ann.  412. 

Michigan. — Turnbull  v.  Richardson, 
69  Mich.  400. 

Minnesota.  —  Reiff  v.  Bakken,  36 
Minn.  333. 

Missouri. — Duke  v.  Kansas  City, 
etc.,  R.  Co.,  39  Mo.  App.  105;  Kinion 
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InelniiTeneM.  —  Accordingly,  as  no  presumption  can  be  made 
against  the  record,*  where  the  record  proper  or  bill  of  exception^ 
is  certified  to  contain  all  the  proceedings  or  all  the  evidence,  all 
presumptions  are  excluded  that  other  facts  or  circumstances,  not 
stated  therein,  existed  although  the  judgment  cannot  be  sustained 
unless  they  are  made  ;•  nor  can  facts  not  stated  in  the  record  be 

V.  Kansas  City,  etc.,  R.  Co.,  39  Mo. 
App.  382;  Eggert  v.  Chas.  H.  Heer 
Dry  Goods  Co.,  102  Mo.  512. 

Strnth  Dakota, — Wright  v.  Sherman 
(S.  Dak.,  1892),  53  N.  W.  Rep.  425. 

TVjTflj.—Ingle  V,  BcU,  84  Tex.  463; 
Western  Union  Tel.  Co.  v.  Brooks,  78 
Tex.  331. 

United  States. — Evans  v.  Stettnisch, 
149  U.  S.  605;  Butler  v.  Gage,  138  U. 
S.  52. 

Washington^ — Skagit  R.,  etc.,  Co.  v. 
Cole,  I  Wash.  330, 

Evidenoe  Dehors. — The  presumption 
cannot  be  rebutted  by  any  evidence 
outside  the  record  itself.  Bartoli  v. 
Huguenard,  39  La.  Ann.  412.  See 
He  cord  on  Appeal^  supra. 

Judgment  witnont  Kotiee  to  Plaintiff. 
— The  plaintiff  filed  a  petition  in  No- 
vember. Three  years  thereafter,  at 
May  term,  the  case  was  ordered  '*  con- 
tinued," On  the  i8th  day  of  the  fol- 
lowing August  the  record  recited:  **  It 
is  ordered  by  the  court  that  the  contin- 
uance heretofore  entered  herein  be  and 
the  same  is  hereby  set  aside,  and  this 
cause  stand  for  trial  at  the  adjourned 
term  of  this  court."  An  answer  was 
filed  August  20th  and  a  reply  Septem- 
ber 22d.  On  the  4th  day  of  Novem- 
ber appeared  an  entry  of  trial,  verdict 
for  defendant,  and  judgment  thereon. 
This  entry  began  with  the  recital 
••  Now  come  the  parties  herein  by 
their  attorneys."  On  November  12th 
the  plaintiff  moved  to  set  aside  the 
judgment  on  the  ground  that  the 
order  of  continuance  had  been  vacated 
in  the  absence  of  his  counsel  and 
without  notice,  and  in  support  of  his 
motion  the  affidavit  of  one  of  the 
plaintiff's  counsel  said  in  part:  *'  Said 
order  [of  continuance]  was  so  obtained 
during  the  absence  of  plaintiff's  coun- 
sel and  without  notice  to  plaintiff  or 
to  affiant  that  application  would  be 
made  to  the  court  for  the  vacation  of 
said  order  of  continuance,  and  no 
notice  or  information  whatever  was 
served  upon  or  communicated  to  said 
plaintiff  that  said  cause  stood  for 
trial  at  this  term  until  on  the  nth  day 
of  November,  and  after  judgment  had 


been  entered  thereon.'*     The  motion 
was  overruled. 

The  court  on  appeal  said:  **  The 
record  of  the  trial  shows  that  the  par- 
ties appeared  by  their  attorneys,  dis- 
closes no  application  for  a  postpone- 
ment, no  objection  to  the  proceeding 
at  the  time,  and  no  error  in  the  course 
of  the  trial.  As  against  this  there  is 
an  affidavit  which,  as  certified  by  the 
clerk,  is  among  the  files  in  the  case. 
For  several  reasons  this  is  insufficient. 
In  the  first  place,  only  error  apparent 
on  the  record  can  be  considered,  and 
an  affidavit  filed  for  use  on  a  motion  is 
not  part  of  the  record  "  except  **  by  be- 
ing incorporated  in  a  bill  of  exceptions. 
Stewart  v.  Wyoming  Ranch  Co.,  128 
U.  S.  383;  Backus  v.  Clark,  i  Kan. 
303;  Altschiel  v.  Smith,  9  Kan.  90; 
Jenks  V.  School  Dist.  No.  38,  18  Kan. 
356;  Tiffin  V.  Forrester,  8  Mo.  642; 
McDonald  v,  Arnout,  14  111.  58;  Smith 
V,  Wilson,  26  111.  186.  In  the  second 
place,  there  is  nothing  to  show  that 
this  was  the  only  affidavit.  The  cer- 
tifica'te  of  the  clerk  is  simply  '  that 
the  foregoing  folios  from  i  to  13  con- 
tain true  and  faithful  transcripts  from 
the  records  and  files  of  said  court  in 
the  case  '  of  Evans  v,  Stettnisch,  149 
U.  S.  605.  This  certificate  may  be 
true,  and  yet  a  dozen  affidavits  con- 
tradicting the  statements  in  this  have 
been  filed  and  used  on  the  motion. 
In  the  third  place,  if  it  were  affirm- 
atively shown  that  there  was  only 
the  one  affidavit,  that  is  not  sufficient 
to  overthrow  the  recital  in  the  record. 
The  record  imports  absolute  verity, 
an  affidavit  of  a  witness  does  not;  and 
when  the  court,  which  in  addition 
may  be  supposed  to  have  personal 
knowledge  of  the  fact,  sustains  the  re- 
cital in  the  record  as  against  the  state- 
ment in  the  affidavit,  its  ruling  can- 
not on  review  be  adjudged  errone- 
ous." Evans  v.Stettnisch,i49  U.S.605. 

1.  Townsend  v,  Jeffries,  17  Ala.  276; 
Smith  V,  Maxwell,  i  Stew.  &  P.  (Ala.) 
221;  Lawler  v,  Norris,  28  Ala.  675; 
Hunter  v,  Hatfield,  68  Ind.  416. 

2.  McMillan  Marble  Co.  v.  Black, 
89  Tenn.  118. 
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presumed  to  exist  if  they  conflict  with  its  recitals.* 

Ooniliet  in  Baoord. — So  where  statements  in  the  record  conflict  on 
a  material  point  the  construction  which  upholds  the  judgment 
will  be  deemed  conclusive.*  And  where  the  omissions  of  the 
record  raise  conflicting  presumptions,*  or  its  arrangement  is 
capable  of  different  interpretations,*  or  it  is  unintelligible  because 
of  a  confused  arrangement,  the  construction  maintaining  the 
judgment  will  be  adopted.* 

b.  Recitals  in  Judgment  or  Decree.— Recitals  in  judg- 
ments and  decrees  contained  in  the  record  proper  are,  ordinarily, 
conclusive  proof  of  their  own  verity,*  and  no  presumption  as  to 
evidence  can  be  made  which  contradicts  them.''     But  if  a  recital 


Appointment  u  Adminiitrator. — So, 
where  the  record  contained  all  the 
evidence,  but  failed  to  present  any 
proof  of  plaintifif's  appointment  as  ad- 
ministrator, it  was  conclusively  pre- 
sumed that  none  existed.  McMil- 
lan Marble  Co.  v.  Black,  SgTenn.  Ii8. 

Judgment  Alone  in  Beoord.  —  When 
the  clerk  certified  a  judgment  only, 
and  that  **the  same  is  all  the  rec- 
ord of  said  cause  on  file,  balance 
being  mislaid  or  lost,"  the  court  de- 
clined to  presume  the  existence  of 
writ,  declaration,  and  plea.  Murray 
V,  Tardy,  19  Ala.  710. 

Speoial  Bills  of  Ezoeption.— It  will  not, 
however,  be  presumed  as  against  a 
special  bill  of  exceptions  purporting  to 
bring  up  the  facts,  whether  by  affidavit 
or  otherwise,  upon  which  the  decision 
of  the  court  on  a  collateral  motion 
depended,  that  the  court  acted  on 
evidence  not  contained  therein,  where 
by  the  bill  of  exceptions  the  court  has 
stated  that  it  made  a  ruling  on  the 
facts  stated  in  the  bill.  Chicago,  etc.. 
Coal  R.  Co.  V.  McDaniels,  134  Ind. 
166. 

Papers  Used  on  Motion. — So  on  appeal 
from  an  order  where  a  statute  requires 
the  clerk  of  the  court  below  to  transmit 
to  the  appellate  court  **  the  original 
papers  used  by  each  party  on  the 
application  for  the  order  appealed 
from,"  it  will  be  presumed  that  all 
the  proper  documents  and  evidence 
before  the  court  below  have  been 
transmitted  by  the  clerk,  and  no 
presumption  as  to  other  evidence  not 
included  therein  will  be  made.  Hrocb 
V,  Aultman  (S.  D.,  1893),  54  N.  W. 
Rep.  270. 

1.  San  Francisco  Sav.  Union  v, 
Myers,  76  Cal.  624;  King  v,  Robinson, 
33  Me.  114;  Paul  V.  Hussey,  35  Me.  97; 
Humason  v.  Lobe,  76  Tex.  S12;  Mes- 


singer  v.  Kintner,  4  Binn.  (Pa.)  97; 
Townsend  v.  Jeflfries,  17  Ala.  276. 

8.  Prescott  v.  Grady,  91  Cal.  519; 
Worthington  v.  Alden,  31  Iowa  419. 

Legal  Holiday. — As  where  the  tran- 
script contains  a  notice  of  a  hearing 
of  a  motion  given  for  a  legal  holiday, 
but  judgment  recites  that  the  motion 
was  heard  at  a  subsequent  date 
thereto,  the  court's  statement  will  be 
presumed  true.  Prescott  r.  Grady,  91 
Cal.  519. 

8.  Whipley  v.  Flower,  6  Cal.  630. 

4.  Denver,  etc.,  R.  Co.  v,  Cowgill. 
44  Kan.  325;  McReynolds  v.  Jones,  30 
Ala.  loi;  Patton  ».  Hayter,  15  Ala.  18; 
Donnell  v.  Jones,  17  Ala.  689;  Davis  v. 
Severance,  49  Minn.  528;  Worthington 
V.  Olden,  31  Iowa  419. 

6.  Vaughan  v.  Kansas  City,  etc.,  R. 
Co.,  34  Mo.  App.  141;  Kelm  v.  Rath- 
bun,  36  Mo.  App.  199;  McReynolds  v. 
Jones,  30  Ala.  loi;  Patton  v.  Hayter, 
15  Ala.  18;  Whipley  v.  Flower,  6  Cal. 
630;  Davis  Vn  Severance,  49  Minn.  528: 
Denver,  etc.,  R.  Co.  v.  Cowgill,  44 
Kan.  325. 

Evidence. — When  a  statute  requires 
the  immaterial  evidence  to  be  sifted  out 
in  bringing  the  case  up  on  appeal,  the 
appellate  court  will  not  be  at  pains  to 
separate  it  out  where  the  rule  is  not 
complied  with;  but  where  the  material 
and  immaterial  evidence  is  confused 
the  verdict  will  be  presumed  correct. 
Bowe  V,  Gress  Lumber  Co.,  86  Ga.  17; 
Huff  V.  State,  91  Ga.  5. 

6.  Otis  V,  Sweeney,  43  La.  Ann. 
1073;  Blair  v,  Ray,  103  111.  615;  Wood- 
bridge  V.  Austin,  81  Iowa  671;  Sichler 
V,  Look,  93  Cal.  606.  See  Jurisdiction ^ 
supra, 

7.  Extent  of  Preinmptlon.  —  The  re- 
citals of  the  judgment  are  conclusively 
presumed  to  be  true,  even  if  their  effect 
be  to  rebut  the  assumption  that  ^he 
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states  the  existence  of  facts  properly  brought  up  by  the  bill  of 
exceptions,  and  the  bill  is  certified  to  contain  all  the  facts  and 
omits  the  recital  of  facts  so  stated  to  exist,  their  existence  cannot 
be  presumed.* 

c.  Time  to  Prepare  Transcript. — So  the  statement  in  a  rec- 
ord that  more  time  was  necessary  to  prepare  a  transcript  raises  a 
conclusive  presumption  that  in  the  opinion  of  the  trial  judge  there 
was  not  sufficient  time  to  prepare  the  record  by  the  next  regular 
return  day.* 

judgment  itself  wa«  legally  rendered,  verity  of  the  record.     Thus  in  Mon- 

Otis  V,  Sweeney,  43  La.  Ann.    1073;  terey  County  v.  Cushing,  83  Cal.  507, 

Woodbridge  v,  Austin,  81  Iowa  671.  it  was  said  that  a  notice  of  intention 

Conelnsioiui  of  Law. — When  a  judg-  to  move  for  new  trial  printed  in  the 
ment  recites  that  it  is  based  on  con-  transcript  and  made  part  of  the  record 
siderations  of  law  alone,  it  cannot  be  by  stipulation  does  not  nullify  an  as- 
presumed  that  it  was  based  on  the  law  sertion  in  the  statement  that  a  notice 
and  evidence,  even  to  sustain  it.  Otis  of  a  dififerent  character  was  given.  It 
V,  Sweeney,  43  La.  Ann.  1073.  ^^s  presumed  that  the  first  notice  was 

Lib«ral  Construction.  —  The   recitals  amended  or  that  a  second  notice  was 

may  be  liberally  interpreted,  if  a  nar-  given. 

row  construction   would   render    the  Two  FindiBgi. — So  where  an  appel- 

judgment  unauthorized.    Blair  z^.  Ray,  lant  presents  on  appeal  a  prior  set  of 

103  111.  615.  findings  and  a  judgment  subsequent  to 

Where  the  recitals  in  a  judgment  of  those  contained  in  the  judgment,  it 

dismissal   in  a  replevin  suit  were  in  will  be  presumed  on  appeal  that  the 

pait :  **  It  appearing  to  the  court  that  circumstances  arose  wherein  the  trial 

the  injunction  heretofore  granted  by  court  would  have  been  justified  under 

this  court  in    the  suit  of  Novel  Blair  the  law  in  setting  aside  the  first  find- 

against  the    said  defendants   on   the  ings   and   judgments  and    filing    the 

chancerysideof  this  court  has  on  a  final  second.     Paige   v.    Roeding,   96   CaL 

hearing  been  dissolved,  therefore,  it  is  391. 

ordered  by  the  court  that  this  suit  be  Hearing  on  Attaehment. — So   where 

and  the  ^ame  hereby  is  dismissed."    It  two  decrees  embodied  in  the   record 

was  held  not  to  be  conclusive  that  the  recite  that  a  cause  was  heard  on  attach- 

court  dismissed   the  suit  for  the  sole  ment  duly  levied,  it  will  be  presumed 

reason  that  the  injunction  had  been  to   have  been  so   heard,  though  the 

dissolved,  but  that  in  the  absence  of  a  attachment  appeared  on  the  face  of  the 

bill  of  exceptions  it  would  be  presumed  record  to  have  been  quashed.     Taylor 

that  other  evidence  appeared  before  v.  Cox,  32  W.  Va.  148. 

the  court,  if  necessary  to  support  its  Becord  and  Bill  of  Exoeptioni. — As  to 

judgment.     Blair  v.  Ray,  103  111.  615.  matters  properly  in  the  bill  of  excep- 

1.  Lonkey  V.  Keyes  Silver  Min.  Co.,  tions,  its  statements  control  where  in 
21  Nev.  312;  Lambert  v,  Hyers,  22  111.  conflict  with  the  record,  and  vice  versa, 
App.  616.  See  Record  on  Appeal^  infra, 

2.  Bartoli  v.  Huguenard,  39  La.  Exoeptioni. — Exceptions  appearing  in 
Ann.  414.  the   printed   record,  but  found  to  be 

Anthentioity  of  Entries. — So  it  will  be  stricken  out  of  the  bill  of  exceptions  as 

presumed  that  the  trial  court  ordered  returned,  are   presumed   not  to   have 

the  entries  apparent  upon  the   record  been  taken  unless  it  is  shown  that  the 

to    be    recorded    therein.       State    v.  return  has  been  tampered  with.     At- 

Searcy,  46  Mo.  App.  421.  kinson  v  Morse,  57  Mich.  276. 

Nnno  pro  Tnno  Entry. — And  that  the  *  Statoment  of  Facts.— Where  the  cer- 

judge's  minutes  authorized  a  nunc  pro  tificate  of  the  judge  to  the  statement 

tunc  entry  where  the  record  did  not  of   facts  certifies  that  regular  notice 

show     the     contrary.        Fletcher    v.  had  been  given  of  the  settlement  at  a 

Coombs,  58  Mo.  430.  certain  time  and  place,  and  that  such 

Notieo  of  Intention. — Some  cases  go  settlement  had  been  adjourned  to  an- 

very  far  in  their  attempt  to  uphold  the  other  time  and   place.it  will  be  pre- 
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d.  Proceedings  Essential  on  Appeal.— There  is  no  pre- 
sumption that  appellate  courts  have  jurisdiction  on  appeal,^  and 
the  record  on  appeal  must  affirmatively  show  substantial  compli- 
ance with  statutory  requirements  essential  to  the  taking  and  per- 
fection of  an  appeal  ;•  but  the  presumption  that  judicial  officers 
perform  their  duty  applies.'  So  it  will  be  presumed  that  appeal 
papers  were  returned  in  the  manner  prescribed  by  law,^  and 
where  the  contrary  does  not  appear,  that  the  original  papers  ac- 
companied the  transcript,*  and  that  the  transcript  was  prepared 
within  the  required  time.* 

e,  Undektaking— BiLLOF  Exceptions — Abstract — undertak- 
ing.— It  will  be  presumed  by  the  appellate  court  that  an  under- 
taking to  effect  the  appeal  was  filed  at  the  date  of  justification;'' 

sumed   that   the   settlement   was  ad-  verdict,  motion  for  new  trial,  and  judg- 

journed  by  an  order  of  the  court,  if  the  ment,    and    at    the    end    of  all    this 

record  does   not   so  state.     Doyle  v.  a  stipulation  of  both  parties  as  to  time 

McLeod,  4  Wash.  732.  of  settling  the  case,  followed  by  a  cer- 

1.  Zuberbier  v,  Robin,  36  La.  Ann.  tificate  of  the  judge,  it  was  presumed 
418;  New  Orleans  v.  Apken,  36  La.  that  the  pleadings  and  proceedings 
Ann.  419;  De  Smet  First  Nat.  Bank  v,  were  what  they  purported  to  be,  and 
Northwestern  Elevator  Co.  (S.  Dak.,  that  by  fair  presumption  they  were 
1891),  50  N.  W.  Rep.  386.  See  Record  all  included  in  the  case  made  when  it 
OH  Appeal^  supra ^  and  the  titles  of  the  was  served  upon  the  defendants  and 
various  proceedings.  settled  and  signed  by  the  judge.  Ryan 

2.  Bright    v.    State,    90    Ind.    343;  v.  Madden,  46  Kan.  245. 
O'Brien  v.  State,  125  Ind.  41;  Leslie  v,  5.  O'Brien  v.  State,  125  Ind.  41. 
State,  83  Ind.  180;  Duncan  V.  State,  84  6.    It     will     be    presumed    that    a 
Ind.  209;  App.  V.  State,  90  Ind.  73.  transcript    on    appeal    was   prepared 

3.  Wilkins  v,  Tourtellott,  42  Kan.  within  the  time  required  by  law,  al- 
176;  Head  v.  Daniels,  38  Kan.  i.  though  the  certificate  of  the  clerk  of 

Acknowledgment  before  Depnty  Clerk,  the  Superior  Court  was  not  attached 

— Where  an  instrument  has  been  ac-  until  a  month  later,  when  no  rule  re- 

knowledged  in  another  state  before  a  quires  such  certificate  to  be  attached 

deputy  clerk  of  a  court,  signing  him-  at  the  time  the  transcript  was  made. 

self  as  such,  and  affixing  the  seal  of  Skagit  R.,  etc.,  Co.  v.  Cole,  I  Wash, 

office,  it  will  be  presumed  in  support  330.     Statutory  time  to  file,  however, 

of  the  certificate  that  the  clerk  was  au-  is  ordinarily  mandatory.     See  Record 

thorized  to  appoint  a  deputy.   Sumner  on  Appeal;  Time p or  Filing  Transcript ^ 

V,  Mitchell,  29  Fla.  179.  supra. 

Seryioe  of  Venire. — So.  although  it  is        7.  Harmon  v,  Herndon,  99  N.  Car. 

shown  that  a  justice  of  the  peace,  in  477. 

delivering  a  venire  to  the  constable  to        Although  this  presumption  may  ren- 

summon  a  jury,  instructed  him  to  se-  der  the  appeal  irregular.     Harmon  v. 

lect  from  only  one  class,  as  farmers,  it  Herndon,  99  N.  Car.  477. 
will  be  presumed  that  the  constable        Diicrepancy  in  Dates. — The  record  of 

disobeyed  the  illegal  instruction,  un-  a  district  court  recites   that  on    the 

less  the  contrary  is  shown.     Gibbons  5th  day  of  November  judgment  was 

V.  Van  Alstyne  (Supreme  Ct.),  9  N.  Y.  rendered  for  plaintiff,  and  that  defend- 

Supp.  156.  ant  appealed  and  gave  bonds.     The 

4.  O'Brien  v.  State,  125  Ind.  41.  bond  actually  given  by  defendant  to 
Pleadings  in  Case  Made. — So  when  to  prosecute  the  appeal  was  dated  Nov. 

a  petition  in  error  there  was  attached  a  8th,  which  was  too  late  to  perfect  the 

case  made  containing  a  brief  recital  of  appeal.     Held^  that  the  recital  of  the 

the  different  proceedings  in  the  trial  record  would  be  conclusively  presumed 

referred  to  as  *' hereto  attached."  fol-  correct.  Miller  v.  Shea,  150  Mass.  283. 

lowed  by  what  purported  to  be  copies  A  writ  of  error,  citation,  and  bond 

of  pleadings,  evidence,   instructions,  were  dated   Dec.  13th;  the   writ  and 
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and  that  it  was  duly  approved  where  seasonably  filed.* 

Bill  of  EzoeptionM. — So  it  will  be  presumed  that  the  bill  of  excep*. 
tions  was  presented  to  the  trial  judge  within  the  legal  time 
required,*  and  that  it  was  read  by  the  judge   before   he  signed 

citation  were  filed  on  that  day,  while  orderof  appeal  was  duly  entered  in  the 

the  judgment  sought  to  be  reviewed  journal.    Elma  v,  Carney,  4  Wash.  419. 

was    not    rendered  until  the  14th  of  Petition  of  Appeal. — A  judgment  uf 

December.      But    the   record   of    the  reversal  was  rendered  by  the  appellate 

case  stated  that  after  such  judgment  court  of   Illinois  on  March  13,    1889. 

was   entered   the    plaintiff  presented  On  May  3,  1889,  an  order  was  entered 

to    the    court    a    writ    of    errors,    a  granting  the  appeal  to  the  Supreme 

citation,  and  a  bond,    and    that    the  Court.     Appellee  moved  to  dismiss  on 

court    allowed    the    writ    of    errors,  the  ground  that  it  was  not  prayed  at 

and   the   citation   was  signed  by  the  any  time  within  twenty  days  after  the 

judge,  and  the  bond  was  approved  and  rendition   of  the  judgment  appealed 

ordered  to  be  filed  as  part  of  the  rec-  from.    It  was  presumed  that,  although 

ord.     It  was  presumed  on  appeal  that  the  appeal   was  granted    more    than 

all  these  proceedings,  including  the  fil-  twenty  days  after  the  judgment  was 

ing,  took  place  after  the  judgment  of  rendered,  the  petition  was  filed  within 

the  14th  day  of  December  was  rendered  the  twenty  days,  the  record  not  show- 

and  entered,  and  that  the  discrepancy  ing  affirmatively   when   it   was  filed, 

was  a  clerical  error.     Glenn  v,  Liggett  Espen  v.  Hinchliffe,  131  111.  468. 

135  U.  S.  533.  Fees  of  Clerk. — So  it  will  be  presumed 

Stipulation    of   Parties. — ^Where    the  that  fees  required  by  law  were  paid  to 

parties  stipulate  on  appeal  that  an  un-  the  clerk  on  appeal,  where  the  record 

dertaking  has  been   properly  filed,  a  does  not  show  the  contrary.    Miller  v, 

date  indorsed  on  the  bond,  showing  it  Superior  Machine  Co.,  79  111.  450. 

unseasonably  filed,  will  be  presumed  Time  to  Extend. — Where  no  notice  is 

a   mistake  of  the  clerk.     Pearson  v,  presented  by  the  record  of  an  applica- 

Ashley,  5  Wash.  172.  tion  to  extend  the  time  to  file  the  ap- 

Amount  of  Bond. — So  where  a  justice  peal  record,  it  will  be  presumed  that 

of  the  peace  is  to  fix  the  amount  of  it   was   properly  given.     Pennington 

an  appeal  bond  in  the  probable  amount  v.  McNally,  11  Colo.  559;   Martin  v» 

of  costs  it  will  be  presumed  that  he  in-  Force,  3  Colo.  199;  Gomer  v,  Chaffe,  5 

eludes   in   his   estimate   the  probable  Colo.    383;  Hughes   v,   Cummings,   7 

costs  and  disbursements  in  the  appel-  Colo.  138. 

late  court,  as  well  as  those   already  1.  Clapp  v.  Freeman,  16  R.  I.  344; 

accrued  below.     Bilyeu  v.  Smith,  18  Hooker  v.  Brandon,  75  Wis.  8;  Hunt 

Oregon  335.  v,  Kemper  (Ky.,  i888),  9  S.  W.  Rep. 

Order  of  Appeal. — The  statement  con-  803;  Spencer  v.  Credle,  102  N.  Car.  68; 

tainedintheorderof  appeal,  that  there  Tradesmen's  Nat.  Bank  v,  LeMoyne, 

was  not  sufficient  time  to  prepare  the  '  127  III.  253;  Buecher  v,  Castteen,  41 

record  by  the  next  regular  return  day  Kan.  141. 

for  appeals,  even  if  suggested  by  the  2.  Childers   v.    State    (Tex.    App., 

appellant's  counsel,  must  be  held  as  1890),  13  S.  W.  Rep.  650;   Golden   v. 

adopted  by  and  emanating  from   the  State,   22    Tex.    App.    i;   Clement  v. 

trial  judge  and   is   presumed  to    be  State,  22  Tex.    App.    23;    Tomlin   v, 

true;  and  the  court  will  not  consider  State,  25  Tex.  App.  676;  Doe  v.  Roe, 

ex-parte   certificates    or   affidavits    or  13  Fla.    602;    Summerlin   v.  Tyler.   6 

other  evidence  outside  the  record  to  Fla.  718;  Smith  v.  Wrights ville,  etc., 

rebut  such   presumption.     Bartoli  v.  R.  Co.,  83  Ga.  671;  Cowart  v.  Page, 

Huguenard,  39  La.  Ann.  412.  59  Ga.  235;   Poppell   v.    Thigpen,  74 

Oral  Hotiee  of  Appeal. — Where  under  Ga.  412;  Clayton  v.  May,  68  Ga.  27; 

Civ.  Code  Pro.  Wash.,  §  1405,  a  no-  Cottle  v.  Harrold,  72  Ga.  831;  Vickery 

ticeof  appeal  was  given  orally  in  open  v.  Roe,  26  Ga.  582. 

court  and  noted  at  the  minute  of  the  Fraud. — But    upon    suggestions    of 

judgment  appealed  from,  it  was  pre-  fraud   the  court  will  investigate  the 

snmed,  where  the  record  failed  so  to  actual   facts.     Smith  v,  Wrightsville, 

state.,  that  the  proper  order  for  entry  etc.,  R,  Co.,  83  Ga.  671. 

was  given  to  the  clerk  and  that  the  Order  Allowing  Time. — If  the  tran- 
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it/  and  that  all  corrections  therein  were  made  with  his  knowl- 
edge and  before  the  act  of  signing.* 

Abttraet. — So  the  abstract  of  the  record  furnished  by  the  appel- 
lant in  the  supreme  court  will  be  presumed  correct.* 

/.  Case  on  Appeal — Certificate. — a  caM  on  appmj  is  presumed 

to  have  been  settled  in  accordance  with  requirements  of  law  where 
made,  signed,  sealed,  and  settled  by  the  proper  judge,  duly  at- 
tested and  filed  by  the  clerk,  and  seasonably  served  on  the  appellee.'* 

Certiiloato. — So  no  presumption  can  be  made  on  appeal  to  con- 
tradict the  positive  statement  of  the  certificate  to  the  record  as  to 
its  completeness.* 

Btotoment.— A  Statement  settled  on  a  motion  for  a  new  trial  is  pre- 

script  on  appeal  contains  no  copy  of  decision,  the  presumption  is  that  the 

an  order  allowing  time  for  settling  a  statement  contains  all   the    material 

bill  of  exceptions,  it  will  be  presumed,  evidence  in  relation  to  it.     Judson  v. 

where  the  bill  of  exceptions  states  that  Lyford,  84  Cal.  505;  Hidden  v.  Jordan, 

such  an  order  has  been  made,  that  the  28  Cal.  303;  Smith  v,  Athern,'34  Cal. 

order  was  regularly  made  and  entered.  511;  Clark   v,   Gridley,   35   Cal.   403; 

Baker  r.  Chatfield,  23  Fla.  540.  Grigsby  v.  Clear  Lake  Water  Co..  40 

Where   bills  of  exceptions  must  be  Cal.  405;  Abbey  Homestead  Assoc,  v. 

made  up  and  signed  during  the  term,  Willard,  48  Cal.  619. 

except  when  by  special  order  further  A  record  containing  a  certificate  that 

time  is  allowed,  it  will  be  presumed  it  embraced  "  so  much  of  the  evidence 

on  appeal  that  a  bill  certified  by  the  as  is  material  to  the  questions  to  be 

judge  as  having  been   made  up  and  raised,"  was  presumed  to  include  all 

tendered  for  signature  after  the  term  the  evidence  relating  to  the  particular 

by  his  special  leave,  was  upon  an  order  question  raised.     Traders'  Nat.  Bank, 

of  the  court  granting  such  leave.    Rob-  v,  Parker,  130  N.  Y.  415. 

inson  v,  Hartridge,  13  Fla.  501.  Certifieate  as  to  Initraotioni. — So  the 

1.  State  V.   Stephens,  96   Mo.    638;  certificate  of  the  trial  judge  that  in- 

Wilson  V.  Giddings,  28  Ohio  St.  554.  structions    were    applicable     to    evi- 

8.  State  V.  Stephens,  96  Mo.  639.  dence  is  conclusively  presumed  true. 

3.  Eggert    v,    Chas.    H.   Heer  Dry  Gould  v.  O'Neil,  i  Ind.  App.  144. 
Goods  Co.,  102  Mo.  512.  Cnmnlative  Evidenoe.  —  The    state- 
Interlineation. — An  abstract  on  ap-  ment  at  the  end  of  a  case  on  appeal, 

peal  showed  a  certain   interlineation  "that  case  does  not  contain  all  the 

made  by  a   pen.     The  interlineation  evidence  taken  at  the  trial;  there  was 

amended  an  allegation  in  a  petition,  additional  evidence  for  the  defendant 

The    amendment    was    necessary    to  which  was  cumulative,"  does  not  ex- 

support  an   essential  finding.      Held^  elude  the  presumption  that  evidence 

that  the  abstract  so  amended  would  be  not  appearing   sustained  facts  found 

presumed  correct.     Mahaska  County  by  a  referee.  Guion  v.  Mundy  (C.  PL), 

V,   Ruan,  45  Iowa  328.     See  Abstract;  18    N.    Y.   445;    Augusta   R.    Co.    v. 

Record  on  Appeal^  supra,  Andrews,  89  Ga.  653;  O'Bear  v,  Gray^ 

4.  Atchison,  etc.,  R.  Co.  v.  Cone,  37  73  Ga.  455. 

Kan.  570:  Douglass  v.  Parker,  32  Kan.  Statement  on  Motion  for  Vetr  Trial. — 

593;  Fearns  v.  Atchison,  etc.,  R.  Co.,  In  the  absence  of  a  showing  to  the 

33  Kan.  275.  contrary,  a  statement  on  a  motion  for 

5.  Reiff  V,  Bakken,  36  Minn.  333.  a  new  trial,  which  is  certified  to  by  the 
As,  where  a  case  is  certified  to  con-  trial  judge  as  having  been  properly 

tain  all  the  evidence,  it  will  not  be  as-  settled,    is    presumed    to    have  been 

sumed,  to  sustain  the  judgment,  that  served  as  required  by  law.     Sullivan 

there  was  other  evidence  not  included,  v,  Wallace,  73  Cal.  307;  People  v.  Mar- 

Reiff  V,  Bakken,  36  Minn.  333.  tin,  6  Cal.  477;  Valentine  v.  Stewart, 

Iniui&oient  Evidenoe.— Where    there  15  Cal.  387;  Young  v.  Rosenbaum,  39 

is  a  proper  specification  of  the  insuffi-  Cal.  646;  Robb  v,  Ankeny,  4  W.  &  S. 

ciency  of  the  evidence  to  justify  the  (Pa.)  128. 
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sumed  to  contain  all  the  evidence  necessary  to  explain  the  error- 
assigned.^ 

3.  OmiMdon  of  Xyideiice  Oenerally. — ^Where  the  record  does  not 

affirmatively  purport  to  contain  all  the  evidence,  a  state  of  facts- 
will  be  presumed  proved  in  the  trial  court  authorizing  the  rulings,, 
verdict,  and  judgment.* 

1.  Cereghioo  v,  Cereghino,  4  Utah  584;    State   v,   Foster,   40  Iowa    303; 

loi.  Thompson  v.  Winnebago  County,  48- 

8.  Alabama, — Southern     Suspender  Iowa  155;    Pottawattamie  County    v, 

Co.  V,  Van  Borries,  91  Ala.  507;   Dun-  Marshall  County,  56  Iowa  410. 

ton  V,  Keel  (Ala.,  1891),  10  So.  Rep.  Kansas, — Bartlett    v,     Feeney,     11: 

333.  Kan.  593;  Moore  v,  Mcintosh,  6  Kan.. 

Arkansas, — St.  Louis,  etc.,  R.  Co.  v,  39:  Hall  v,  Jenness.  6  Kan.  356;  Hoflf- 

Amos,  54  Ark.  159.  man  v,  Meyer,  6  Kan.  398;  Winsor  v, 

California, — Caruthers  v,  Hensley,  Cole,    10   Kan.   620;   Winsor  v.  God- 

9oCal.  559;  California  Southern  Hotel  dard,  10  Kan.  625;  Ephraim   v,  Gar-^ 

Co.  V,  Callender,  94  Cal.  120;  Sullivan  lick,  10  Kan.  280;  Hunter  v,  Ferguson, 

V,  Wallace,  73  Cal.  307.  13   K^n.   462  ;   Ford    v,    Pearson,   37- 

Colorado, — Rollins  v,  Pueblo  County,  Kan.  554. 

15  Colo.  T03.  Louisiana, — Otis  v.  Sweeney,  43  La. 

Connecticut, — Weed     v.     Weed,     25  Ann.    1073;    Pilcher's   Succession,   39- 

Conn.  498.  La.    Ann.  364;   Miller  v,   Cappel,   39- 

Florida, — Stearns  v,  Jandon,  27  Fla.  La.  Ann.  883;  Nugent  v.  Stark,  34  La. 

469.  Ann.  631;  Verges  v,  Gonzales,  33  La.' 

Georgia. — Skinner    v,    Roberts,    92  Ann.   415;    Hefner   v.   Hesse,  26  La» 

Ga.  366.  Ann.  148;  State  v,  De  Monasterio,  26* 

Idaho, — Tolouse  v,  Burkett,  2  Idaho  La.  Ann.   734;   Citizens'  Bank   v,  St. 

265.  Amans,  23  La.  Ann.  293;  Graham  v,. 

Illinois, — Wilson  v,   Nilson,   44  111.  Rice,  23   La.   Ann.  393:    Simmons   v. 
App.  209;    Ryan  v,  Newcomb,  36  III.  Howard,  23  La.  Ann.  504;  Parham  v^ 
App.  538;  Walker  v,  Aurora,  140  111.  Ogle,  22  La.  Ann.   73;  State  v,  Bru- 
402.  ington,  22  La.  Ann.  8;  State  v,  Vox- 
Indiana, — Weir  Plow  Co.  v,  Walms-  ter,  41  La.  Ann.  402. 
ley,   110  Ind.  242;  Joseph  z'.  Mather,  Maryland, — Ridgely  </.  State,  75  Md. 
no  Ind.  114;  Stevens  v,  Stevens,  127  510. 

Ind.  560;    Hilker  v,  Kelley,  130  Ind.  Massachusetts, — Parks  v.  Smith,  155. 

356;  Brownlee  v.  Hare,  64   Ind.   311;  Mass.  26. 

Hammon  v.  Sexton,  69  Ind.  37;  Col-  Michigan, — ^Wagar  v.  Peak,  22  Mich. 

lins  V,  Collins,  100  Ind.  266;  McNeely  368*.  McGraw  v,  German ia  F.  Ins.  Co.,. 

V,   Holliday,  105  Ind.  324;    Beatty  v,  54  Mich.  146;  Wood   v.   Lake   Shore, 

O'Connor,  106  Ind.  81;  Ohio,  etc.,  R.  etc.,    R.    Co.,   49    Mich.    370;    Lang-- 

Co.  V,  Voight,  122  Ind.  288;  Swales  v.  worthy  v.  Green  Tp.,  88  Mich.  207; 

Grubbs,  6  Ind.  App.  477;    Hunsii\ger  Richards  z^.  Tozer,  27  Mich.  451;  Lon-- 

V.  Hofer,   no  Ind.  390;  Indiana,  etc.,  den   v.    East   Saginaw,   41    Mich.   18; 

R.  Co.  V,  Adams,  112  Ind.  308;  Rails-  Anderson  v,  Walter,  34  Mich.  113. 

back  V,  Greve,  58  Ind.  72.  Minnesota, — Warner  v,  Myrick,  16' 

Iowa, — Brady  V.  Malone,  4  Iowa  146;  Minn.  91;  Jaspers  v,  Lano,  17  Minn. 

Hefferman  v,  Burt,  7  Iowa  320;  Jen-  296;    Lake   Superior,  etc.,  R.   Co.   v, 

nings  V,   Conn,  11  Iowa  542;  Willett  Greene,  17  Minn.  322;  Young  v.  Young, 

V,  Millman,  61  Iowa  123;  Phillips  v,  18  Minn.  90;  Daly  v,  Proetz,  20  Minn. 

Phillips,  46  Iowa  703;  State  v,  Postle-  411;  Bfown  v.  Gurney,  20  Minn.  527; 

wait,  14  Iowa  446;   Mcintosh  v,  Kil-  Butler    v,    Fitzpatrick,  21   Minn.    59; 

bourne,    37    Iowa    420;    Laughlin    v,  Dickerman  v,  Ashton,  21  Minn.  538;' 

Main,  63  Iowa  580;  Day  v,  Hawkeye  Plummer  v.  Mold,  22  Minn.  15;  Trog-- 

Ins.    Co.,    72   Iowa   597;    Hudson    v,  den  v.  Winona,  etc.,  R.  Co.,  22  Minn. 

Matthews,   Morr.  (Iowa)  94;    Isett  v,  198;  Anderson  v,  Morrison,  22  Minn. 

Oglevie,  9  Iowa  313;  Way  v.  Lamb,  15  274;  Kohn  v,  Tedford,  46  Minn.  i<6. 

Iowa   79;    Messer  v,   Reginmitter,  32  Mississippi, — Harris  v,   Newman,    5 

Iowa  312;  Stewart  v.  Bishop,  33  Iowa  How.  (Miss.)  654;  Briggs  vt  Clark,  7' 

441 


FrOTumptionf  on  Appeal.                 APPEALS,  OmiMioii  of  Eyidenoe. 

And  where  the  record  on  appeal  contains  no  statement  of  the 
evidence,  it  will  be  presumed  in  order  to  sustain  the  judgment 

How.  (Miss.)  457;  Abbott  V.  Hackman,  503;  Deming  v,  Gainey,  95  N.  Car. 
2  Smed.  &  M.  (Miss.)  510;  Ross  v,  528;  Fleming  v,  Halconib,  4  Ired.  (N. 
Mims,  7  Smed.  &  M.  (Miss.)  121;  Long  Car.)  268;  Porter  v.  Western  N.  Car. 
V,  Schackleford,  25  Miss.  559;  Stead-  R.  Co.,  97  N.  Car.  63;  Cowles  v.  Rich- 
man  V.  Holman,  33  Miss.  550;  Pass  v.  mond,  etc.,  R.  Co.,  84  N.  Car.  309; 
McRea,  36  Miss.  143;  Gale  v.  Lan-  Honeycut  v.  Angel,  4  Dev.  &  B.  (N. 
caster,  44  Miss.  413;    Byrd  v.  State,  i  Car.)  306. 

How.  (Miss.)  163;  Doty  v,  Lucas,  43  Ohio. — King  v,    Kenny,  4  Ohio  79; 

Miss.  337;   Peterson  v,  Kittredge,  65  McDougal    v,    Fleming,   4  Ohio  388; 

Miss.  33;  Fox  V.  Matthews,  33  Miss.  Knox  County  Mut.  Ins.  Co.  v.  Bower- 

433;  Green  v.  Creighton,  7  Smed.  &M.  sox,  6  Ohio  Cir.  Ct.  Rep.  275;   Justice 

(Miss.)    197;     Ferriday    v,    Sclser,    4  v.  Uhl,  10  Ohio  St.  170. 

How.  (Miss.)  506.  Pennsylvania, — Johnson      v*      Alle- 

Missouri, — Foster  v,  Nowlin,  4  Mo.  gheny,  139  Pa.  St.  330. 

23;    Walter  v,  Cathcart,  18  Mo.   256;  South    Carolina, — State   v,    Murrell, 

Newman   v,    Newman,    29   Mo.    App.  33  S.  Car.  83;  Scott  v,  Alexander,  27 

649;  Smith  V.  Laumeier,  12  Mo.  App.  S.  Car.  15. 

546;  Campbell  v.  Butler,  32  Mo.  ^pp.  South  Dakota, — Hroch   v,    Aultman 

646;  State  V.  Watkins,  25  Mo.  App.  21;  (S.  Dak.,  1893),  54  N.  W.   Rep.  271; 

Bowman  v,    Branson,    iii    Mo.    343;  Kent  v,   Dakota  F.,  etc.,   Ins.  Co.,  2 

Lewis  V,  Written,  112  Mo.  318;  Guinn  S.  Dak.  300;   Cole  v,  Custer   County 

V.   Boas,   31    Mo.   App.  131;   State  v.  Agricultural    Stock,   etc.,    Assoc.   (S. 

Stevenson,  93  Mo.  91;    State   v,  Gil-  Dak.,  1892),  52  N.  W.  Rep.  1086. 

more,  95  Mo.  554;  Carney  v.  Carney,  Texas, — Alexanders.  Sanders  (Tex. 

95  Mo.  353.  Civ.  App.,  1893),   22  S.  W.   Rep.  121; 

Nebraska. — McClure    v,    Lavendar,  Swearington   v,    Wilson,  2   Tex.  Civ. 

21   Neb.    181;  Stanton    v,    Spence,    22  App.  157;  Tumlinson  v.  York,  20  Tex. 

Neb.    191;    Fitzgerald   v,    Brandt,    36  694;  Smith  v.  Allen,  28  Tex.  497. 

Neb.  683;  Brown  v.  Goodyear,  29  Neb.  Utah, — Cochrane  z^.  Bussche,  7  Utah 

376.  233. 

New  York, — Somers  v.  Metropolitan  Vermont, — Moulthrop      v.      School 

El.  R.  Co.  (Super.  Ct.),  14  N.  Y.  Supp.  Dist.,  59  Vt.  381. 

950;  Farrell  v.  Horgan  (Super.  Ct.),  Wisconsin. — Antisdel  v,  Chicago, 
14  N.  Y.  Supp.  951;  Gerry  v.  Cat-  etc.,  R.  Co.,  26  Wis.  145;  Conklin  v. 
tabury  (Super.  Ct.).  14  N.  Y.  Supp.  Hawthorn,  29  Wis.  476;  Heald  v, 
951;  Cole  V,  New  York  El.  R.  Co.  Wells,  7  Wis.  149;  Smith  v,  Lavin,  8 
(Super.  Ct.).  14  N.  Y.  Supp.  951;  Wis.  265;  Meyer  v.  Prairie  Du  Chien, 
Haynes  v.  Aid  rich  (Super.  Ct.),  14  9  Wis.  233;  Manning  v,  McClurg,  14 
N.  Y.  Supp.  951;  Weber  v,  Metropol-  Wis.  350;  Shaw  v,  Shaw,  8  Wis.  168; 
itan  El.  R.  Co.  (Super.  Ct.),  14  N.  Y.  Remington  v.  Willard,  15  Wis.  583; 
Supp.  952;  Mortimer  v,  Manhattan  R.  Finch  v,  Houghton,  19  Wis.  149;  Pot- 
Co.  (Super.  Ct.),  14  N.  Y.  Supp.  952;  ter  v.  Brown  County,  56  Wis.  272. 
Watson  V.  Benz,  58  Hun  (N.  Y.),  607;  United  States.— Grsm^  Trunk  R.  Co. 
Olin  I'.  Metropolitan  El.  R.  Co.  (Super,  v,  Ives,  144  U.  S.  408;  Carroll  v, 
Ct.),  14  N.  Y.  Supp.  950;  Bohm  v.  Peake.  i  Pet.  (U.  S.)i8. 
Metropolitan  El.  R.  Co.  (Super.  Ct.),  In  Chancery  Cause. — So  where  tes- 
14  N.  Y.  Supp.  950;  Matter  of  Byrne  timony  in  chancery  causes  is  taken  in 
(Supreme  Ct.),  8  N.  Y.  Supp.  676;  Paige  open  court  it  will  be  presumed,  where 
V.  Fazackerly,  36  Barb.  (N.  Y.)  392;  no  case  is  settled,  that  there  was  evi- 
Fish  V.  DeWolf,  4  Bosw.  (N.  Y.)  573;  dence  to  support  the  decree.  Shelden 
Drummond  v,  Fisher  (C.  PI.),  '18  N.  v,  Weatherwax,  75  Mich.  418;  Ryan  v. 
Y.  Supp.  142;  Guionv.  Mundy(C.Pl.),  Sanford,  133  111.  291. 
18  N.  Y.  Supp.  445;  Watson  v.  Benz  Written  Promise. — So  where  the 
(Supreme  Ct.),  14  N.  Y.  Supp.  942.  record  does  not  contain  the  evidence. 

North   Carolina, — Davis  v.  Shaver,  it  will  be    presumed  that  a   promise 

Phil.  (N.  Car.)  18;  Hardin  v.  Murray,  was  written,  if  essential  to   support 

68  N.  Car.  534;  Bell  v,  Cunningham,  the  judgment.     Huntington  v,  Todd, 

81  N.  Car.  83;  Logan  v,  Harris,  90  N.  3  Day  (Conn.)  469. 

Car.  7;  State  v,  Bennett,  93  N.  Car.  DissolTing  Attachment. — And  that  an 
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that  every  fact  was  proved  which  could  have  been  legally  proved 
under  the  pleadings.^ 


attachment  was  rightly  dissolved. 
Cochrane  v,  Bussche,  7  Utah  233. 

Proof  of  Insolyenoy. — And  that  the 
facts  justified  the  action  of  the  court 
with  reference  to  proof  of  insolvency. 
Baker  v.  Singer,  35  111.  App.  271  ;  St. 
Louis,  etc.,  R.  Co.  v.  Winfrey  (Ark., 
1891),  16  S.  W.  Rep.  572. 

Injanction. — And  that  an  injunction 
was  rightly  granted,  Hunt  v.  Kemper 
(Ky.,  1888),  9  S.  W.  Rep.  803;  or  dis- 
solved. Gray  v,  Montgomery,  17  Iowa 
66, 

Dismissal. — And  that  an  order  dis- 
missing the  action  for  failure  to  pay 
costs  was  based  on  evidence  support- 
ing it.  Smith  V,  Yager,  85  Iowa  706. 
And  a  judgment  of  dismissal  will  be 
presumed  to  have  been  justified  by 
noncompliance  with  some  rule  or 
order  of  the  court,  if  the  record  does 
not  show  the  reasons  upon  which  it 
was  based.      Bulger  v.  Hoffman^  45 

111.  352. 

Judgment-roll. — So  it  will  be  pre- 
sumed that  a  judgment-roll  was  read 
in  evidence  when  necessary  to  validate 
the  judgment.  Blackman  v,  Wheaton, 
13  Minn.  326. 

Appointment  of  Chiardians. — A  guard- 
ian appointed  by  the  court  of  its  own 
motion  was  presumed  to  have  been 
correctly  appointed,  the  record  not 
showing  the  contrary.  Mason  v,  Mc- 
Lean, 6  Wash.  31. 

Judgment  for  Taxes. — So  where  the 
trial  court  sustained  some  of  several 
objections  filed  against  the  entry  of 
judgment  for  delinquent  taxes,  it  was 
presumed  that  there  was  evidence 
to  sustain  its  action.  People  v.  Stone, 
142  111.  281. 

Lis  Pendens. — So  it  will  be  presumed 
that  a  lis  pendens  was  duly  verified. 
Webb  V.  Meloy,  32  Wis.  319. 

Entry  Nuno  pro  Tnno. — And  that  a 
judgment  nunc  pro  tunc  vvdiS  improperly 
entered.  Katzenberg  v,  Lehman,  80 
Ala.  512. 

Damages.  —  And  that  damages 
awarded  were  amply  proven  by  the 
omitted  evidence.  Becknell  v.  Beck- 
nell,  109  Ind.  42. 

By  Confession. — And  that  all  essen- 
tial evidence  was  heard  to  warrant 
the  entry  of  a  judgment  by  confes- 
sion. Links  V.  Mayer,  22  111.  App. 
489. 

Venue.  —  And  that  a  motion  for 
change  of  venue  was  properly  over- 


ruled.    Kutch  V,  State,  32  Tex.  Crim. 
App.  184. 

Jurisdiction.  —  So  where  the  evi- 
dence is  not  fully  returned,  facts  sufil- 
cient  to  confer  jurisdiction  on  the 
lower  court  will  be  presumed  to  have 
been  shown.  Graves  v,  Bonham  First 
Nat.  Bank,  77  Tex.  555;  Riggins  v. 
O'Brien,  34  Mo.  App.  613. 

On  appeal  from  a  judgment  of  a  com- 
mon pleas  court  rendered  on  appeal 
from  a  justice's  court  it  will  be  pre- 
sumed, where  no  transcrpt  is  exhibited, 
that  plaintiff's  demand  was  within  the 
jurisdiction  of  the  justice.  Wise  v, 
Allen  (Pa.,  1888),  13  Atl.  Rep.  544, 

Judgment  by  Consent. — In  California 
it  is  held  that  the  consent  must  ap- 
pear of  record  to  sustain  a  judgment 
by  consent,  and  where  no  stipulation 
is  included  in  the  bill  of  exceptions 
that  judgment  would  be  reversed.  San 
Francisco  Sav.  Union  v.  Myers,  76 
Cal.  624. 

1.  Callison  v.  Antry,  4  Tex.  371; 
Cartwright  v,  Roff,  i  Tex.  78;  Gilder 
V,  Mclntyre,  29  Tex.  89;  Wheeler  v. 
Pope.  5  Tex.  262;  Gentry  v,  Schnei- 
der, 77  Tex.  2. 

If  from  the  nature  of  the  case  no 
other  evidence  than  that  introduced 
could  have  been  admitted,  it  will  be 
presumed  that  none  was.  McGovern 
V.  Keokuk  Lumber  Co.,  61  Iowa  265. 

So  in  Texas^  where  the  evidence  is 
presented  in  the  record  by  a  state- 
ment of  facts,  written  instruments 
necessary  to  support  the  cause  of  ac- 
tion will  be  presumed  to  have  been 
produced,  in  the  absence  of  the  state- 
ment.   Gentry  v,  Schneider,  77  Tex.  3. 

Case  Made. — Where  a  **case  made" 
was  certified  to  as  containing  '*all 
*  *  *  the  evidence  *  *  *  upon  which 
judgment  was  rendered,"  by  the  attor- 
ney for  plaintiff  and  the  judge  of  the 
court,  and  was  further  attested  by  the 
clerk,  and  after  the  attestations  ap- 
peared in  the  record  forty  pages  of 
evidence,  with  the  certificate  of  the 
ofiScial  stenographer  that  it  was  the 
entire  evidence  given  in  the  cause,  it 
was  held  that  since  the  evidence  did 
not  appear  in  the  "case  "  it  could  not 
be  presumed  to  be  that  given  in  the 
cause.  Mullaney  v,  Humes,  47  Kan. 
99;  Herbison  v.  Taylor,  29  Neb.  217. 
See  articles  Case  Made  and  Bills  of 
Exceptions. 

On  Finn  Notes. ->So  it  will  be  pre- 
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4«  Bnlingi. —  All  rulings  of  the  court  on  questions  arising  dur- 
ing the  trial  are  presumed  correct  where  the  evidence  upon  which 
they  are  based  is  wholly  or  partly  omitted/  and  where  they  are 

sumed  to  support  a  judgment  that  firm  certain  facts  do  not  appear  in  evidence, 
notes  sued  on  and  exhibited  before  it  will  not  be  assumed  that  they  do 
the  trial  court  showed  that  defendants  not  exist  where  the  case  does  not  con- 
entered  into  a  stipulation  to  waive  ex-  tain  all  the  evidence  and  the  facts  are 
emption  in  such  a  manner  as  to  au-  admitted  by  the  pleadings.  Sweet  v, 
thorize  a  judgment  against  them  with  Morrison  (N.  Y.,  1890),  23  N.  E.  Rep. 
waiver  as  to   personality,  the  record  897. 

not  showing  the  note.  Hutchison  v.  SahMuriiig. — Upon  rendition  of  a  de- 
Powell,  92  Ala.  619.  cree  a  petition  and  a  motion  for  rehear- 

Vew  Trial. — On  appeal  from  an  order  ing  were  filed.  At  the  succeeding  term 
granting  a  new  trial  on  the  ground  of  of  the  court  an  order  was  entered 
surprise,  if  the  appellant  asks  for  no  granting  a  rehearing,  which  order 
findings  of  fact,  his  objection  will  be  was  entered  as  of  a  previous  term, 
presumed  to  be  on  the  ground  that.  The  record  contained  no  order  show- 
taking  the  most  favorable  view  of  the  ing  the  continuance  of  the  motion  and 
testimony  for  appellee,  the  latter  is  not  the  petition  for  rehearing  to  the  suc- 
entitled  to  have  the  motion  granted,  ceeding  term.  It  was  presumed  that, 
Holden  v,  Purifoy,  108  N.  Car.  163.  the  court    having  jurisdiction  of  the 

Votioe  in  Writing. — So  where  a  record  action  and  subject-matter,  the   facts 

did   not  state   whether  a  notice  was  existed  which  justified  its  action,  and 

written  or  not,  and  a  written   notice  that  therefore  the  court  granted  the 

was  essential  to  render  the  judgment  application  for  rehearing  at  a  previous 

appealed  from  valid,  it  was  presumed  term.     Fowler  t^.  Equitable  Trust  Co., 

to  have  been  given  in  writing.     Harris  141  U.  S.  384. 

V.  Rowland,  23  Ala.  644.  Inoompotenoy  not  Prenuned. — Where 

Motion    to    Set    Aside. — On    appeal  the  record  stated  that ''at  and  about 

from  an  order  denying  a  motion  to  set  the  time  "  an  obligee  executed  a  bond 

aside    a    judgment   for    irregularity,  the  evidence  tended  to  show  that  *' he 

where  the  record  does  not  show   on  was  of  diseased  and  unsound  mind," 

what  grounds  it  was  denied,  it  may  be  it  was  not  presumed,  when  the  evi- 

presumed  that  it  was  denied  because  dence  was  absent  from  the  record,  that 

the  notice  of  motion  did  not  specify  the  the  obligee  was  mentally  incompetent 

irregularity  complained  of.     Lewis  v,  to  execute  the  bond,  the  record  not  so 

Graham,  16  Abb.  Pr.  (N.  Y.  Supreme  expressly  stating.     Hooker  v.  Witten- 

Ct.)   126;   McGovern   v,    Eldredge,    i  berg  College,  2  Cine.  Super.  Ct.  Rep. 

Misc.  Rep.  (N.  Y.  C.  PI.)  170;  Inter-  (Ohio)  353. 

national,   etc.,   R.   Co.  v.  Wolf  (Tex.  Indefinite  Answer. — Judgment  that 

Civ.  App.,  1893).  22  S.  W.  Rep.  187;  plaintiflf  **  recovers  of  said  defendant 

Hamburg  Min.  Co.  v,  Stephenson,  17    the  said  sum  of dollars,  so  as- 

Nev.  449.  sessed  as  aforesaid,"    was  presumed 

Land  Map. — And  it  will  be  presumed  to  be  for  the  same  sum  as  returned 

that  a  land  map  not  in  the  record  sus-  specifically  in  a  verdict  for  the  plain- 

tains  a  judgment  that  a  street  had  been  tiff.     Ellis  v,  Dunn,  3  Ala.  632. 

dedicated.    Covington  v,  Chesapeake,  Forei|pi  Jndgment. — Where  a  judg- 

etc,  R.  Co.  (Ky.,  1892),  2  S.  W.  Rep.  ment  is  based  on  authentications  or 

538.  judgment   from   another  state,  which 

Where  no  Trial  Appears.— Where    it  is     insufficient,    the    presumption    is 

appears  on  the  face  of  the  judgment  that  other   evidence    was  introduced 

record  itself   that  there  was  no  trial  curing  the  defect,  unless  the  record 

before  a  jury  and  no  evidence  given  to  shows    the    contrary.       Clemmer    v^ 

the  court,  it  will  not  be  presumed  on  Cooper,      24     Iowa     185;     Penny    v. 

appeal  that  any  evidence  was  adduced  Holmes,  13  Fla.  579;  Parsons  v.  Bax- 

in  the  case,  but  the  court  will  presume  ter,  13  Fla.  580. 

that  the  cause  was  heard  on  the  plead-  1.  Alabama, — Marx  v.  Lelnkauff,  93 

ings  alone.     Belt  v.  Davis,  i  Cal.  135;  Ala.  453;    Black  v.  Pratt  Coal,  etc., 

Owen  V,  Morton,  24  Cal.  378.  Co.,  85  Ala.  504;  Brassell  v.  State,  91 

Voneziitonoe   of    l^ets.— So    where  Ala.  45;   Nelson  z^.  Shelly  Mfg.,  etc.. 
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Co.    (Ala.,    1892),   II    So.    Rep.    695;  cago,  etc.r  R.  Co.,  86  Iowa  20a;   Min- 

Webb  V,  Ballard.  97  Ala.  584;  Clarke  nesota  Stoneware  Co.   v.   Knapp,  75 

V.  State,  87  Ala.  71.  Iowa  561. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v,  Kansas, — Krouse  ».  Pratt,  37  Kan. 
Amos,  54  Ark.  159;  Fordyce  v,  Har-  651;  Byington  v.  Saline  County,  37 
din,  54  Ark.  554;  Potter  v.  State,  42  Kan.  654;  Denver,  etc.,  R.  Co.  v.  Cow- 
Ark.  29.  gill,  44  Kan.  325;   Burtiss  v.  La  Belle 

California, — Silvarer  v,  Hansen,  77  Wagon  Co.,  45  Kan.  413. 

Cal.  579:  Campbell   v.  Walls,  77  Cal.  Louisiana, ^^XAXe^  v,  Tiernan,  40  La. 

250;  McAulay  v,  Truckee  Ice  Co.,  79  Ann.  525. 

Cal.  50;  Santa  Marina  v,  Connolly,  79  Maine, — Hartwell  v,  California  Ins. 

Cal.  517;  Webb  v,  Trescony,  76  Cal.  Co.,  84  Me.  524. 

621;    Pardy   v,  Montgomery,   77   Cal.  Maryland, — Green  v.  State,  59  Md. 

326;    Coburn    v,  Ames,  80   Cal.  243;  126. 

O'Callaghan    v.    Bode,   84    Cal.   489;  Massachusetts,  —  Butrick   v,  Tilton, 

Kittle    V.    Bellegarde,    86    Cal.    556;  155  Mass.  461;  Schendell  v.  Stevenson, 

Kittle   V,   McMullen   (Cal.,    1890),   25  153  Mass.  351. 

Pac.  Rep.  58;  Jones  v,  Chalfant  (Cal.,  Michigan,  — Walters    v,    Tefft,    57 

1892),  31    Pac.   Rep.  257;   Curtiss    v,  Mich.  390. 

Starr,  85  Cal.  376;   White  v.  White,  86  Minnesota,  —  State      v,     Hennepin 

Cal.  219.  County  Dist.  Ct.,  42  Minn.  40;  Os- 

Colorado, — Klink  v.  People,  16  Colo,  borne  v,  Williams,  37  Minn.  507. 

467.  Mississippi, — Watts    v,    Patton,   66 

^/9r<^.— Livingston   v.  Cooper,  22  Miss.  54. 

Fla.    292;    Burk    v,  Clark,  8    Fla.  9;  Missouri, — State  v,  Sullivan,  19  Mo. 

Tompkins  v,  Eason,  8  Fla.  14;  Fash  v,  App.  48;   Guinn  v.  Boas,  31  Mo.  App. 

Clark,  8  Fla.  16;  Blige  v.  State,  20 Fla.  131;  Vaughn  v,  Kansas  City,  etc.,  R. 

742;   Myrick   v.  Merritt,  22   Fla.  335;  Co.,  34  Mo.  App.  141;  Crowley  v.  Gas- 

Waddell  v.  Cunningham,  27  Fla.  477;  sett,  2   Mo.  App.  17;    Christopher  v. 

Baker  v,  Chatfield,  23  Fla.  540.  White,  42  Mo.  App.  428;  Blair  v,  Chi- 

Georgia. — Franklin    v.    Madden,    77  cago,  etc.,  R.  Co.,  89  Mo.  383;   Smith 

Ga.  487:   Dc   Pauw  v.  Kaiser,  77  Ga.  v,  Johnson,  107  Mo.  494;   Kennedy  v, 

176;  Davis  V,  Covington,  etc.,  R.  Co.,  McNichols,  29  Mo.  App.  11. 

77  Ga.  322;  Roberts  v,  Crowley,  81  Ga.  Montana,  —  Barber   v,    Briscoe,    8 

429;   Skinner  v,  Roberts,  92  Ga.  366;  Mont.  214. 

Allgood  V,  State.  87  Ga.  668.  Nebraska,  —  Latham   v,   Schaal,  25 

Illinois, — Powers  v.  People,  42  111.  Neb.  535. 

App.  30;  Elkins  v,  Wolfe,  44  111.  App.  New  Jersey, — State  v,  Freeh,  51  N. 

376;   Matson  v,   Davies,  35    111.  App.  J.  L.  501. 

78;  Melrose  v,  Barnard,  126  111.  496;  New  yi^ril^.^Bishop  9*  Goshen    120 

Baker  v.  Singer,  35  111.  App.  271;  Chi-  N.  Y.  337. 

cago,  etc.,  R.  Co.  v,  Aldrich;  134  111.  North  Carolina, — Falknerv.  Thomp- 

9;   Chicago  City  R.  Co.  v,  Duffin,  24  son,  112  N.  Car.  455;   State  v,  Jones, 

III.  App.  28;  Waugh  V,  Schlenk,  23  111.  97  N.  Car.  469. 

App.  433;  People  V,  Board,  etc.,  23  111.  Ohio, — Lake  Shore,  etc.,  R.  Co.  v, 

App.  386.  Herrick,  49  Ohio  St.  25. 

Indiana, — Prillman  v,  Mendenhall,  Texas, — Suit  v.  State,  30  Tex.  App. 

120   Ind.  279;   Morris   v,  Morris,   119  319;    International,    etc.,    R.    Co.    v, 

Ind.    341;    Lawrenceburgh   Furniture  Smith  (Tex.,  1890),  14  S.  W.  Rep.  642; 

Mfg.  Co.  V,  Hinke,  119  Ind.  47;  Louis-  Missouri  Pac.  R.  Co.  v,  Lamorthe,  76 

ville,    etc.,    R.    Co.    v,  Hubbard,    116  Tex.  219;   Humason  v.  Lobe,  76   Tex. 

Ind.  193;   Pennsylvania  Co.  v.   New-  512. 

meyer,  129  Ind.  401;   Adams  t/.  Main,  Utah, — Cochrane    v,    Bussche,    7 

3  Ind.  App.  232;   Holland  v.  State,  22  Utah  233;  U.  S.  v,  Groesbeck,  4  Utah 

Ind.  343.  487;  U.  S.  V,  Bromley,  4  Utah  498. 

Iowa,  —  Fairfield      Ind.      Dist.     v,  Vermont,  —  Tenney  v,   Harvey,   63 

Farmer,  74  Iowa  744;   Halpin  v,  Nel-  Vt.  520. 

son,  76  Iowa  427;  Brown  v.  Long,  76  Virginia, — Fry   v,  Leslie,    87    Va. 

Iowa    414;    Johnson    v,   Webster,    81  269;  Fugate  v,  Moore,  86  Va.  1045. 

Iowa  581;   State  v,  Coppock,  79  Iowa  West  Virginia, — Baltimore,  etc.,  R. 

482;   Hirschl  v,  J.  I.  Case  Thrashing  Co.    v,    Vanderwerker,    33     W.    Va. 

Mach.  Co.,  85  Iowa  451;  Smith  v,  Chi-  191. 
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properly  made  with  regard  to  the  conditions  of  the  case  and 
parties,*  where  consistent  with  the  pleadings  and  any  conceivable 
state  of  facts  ;*  and  where  several  inconsistent  grounds  for  the 
ruling  appear  in  the  record,  the  action  of  the  court  will  be  pre- 
sumed to  have  been  based  on  the  legal  ground.* 

5.  Motions. — Where  the  record  shows  that  a  motion  was  made 
during  the  progress  of  the  trial,  but  no  ruling  thereon  appears,  the 
motion  will  be  presumed,  on  appeal,  to  have  been  abandoned  by 
the  moving  party.*  When  the  record  does  not  bring  up  all  the 
evidence  upon  which  the  order  or  ruling  granting  or  denying  a 
motion  was  based,  it  will  be  presumed  to  have  sustained  the 
action  of  the  court  thereon.*  So  where  an  affidavit  upon  which 
a  motion  is  based  is  omitted  from  the  record,  the  order  overruling 
it  will  be  deemed  correct.*  An  original  notice  of  motion  will  be 
presumed  amended  to  conform  to  the  statement  of  its  contents  in 
the  record.''  And  in  support  of  the  judgment  the  motion  will  be 
presumed  to  have  been  filed  in  time,  where  the  record  does  not 
show  the  contrary.®     Where  the  reasons  for  the  ruling  of  the 

Wisconsin.  —  Marsh   v,  Briesen,  84        S.  McNides  v,  Sirrine,  84  Iowa  58; 

Wis.  618.  Miller  v.  Aram,  37  Wis.  142;  Greening 

United  States, — Home  Ben.  Assoc,  v.    Bishop,  39  Wis.  552;    Tide   Land 

V.  Sargent,  142  U.  S.  691.  Reclamation   Co.  v,  Cunningham,  71 

1.  Presthood  v,  Tillis  (Ala..  1892),  Cal.  221;  Wilson  v.  State,  2  Ohio  St. 
II    So.   Rep.   283;    Hood  v.    Pioneer  319. 

Min.,   etc.,   Co.   (Ala.,    1892),  11   So.  Motion  for  Default. — So  the  denial  of 

Rep.  10;  Walter  v,  Uhl,  3  Ind.  App.  a  motion   for  a  default  will  be   pre- 

219;   Burrell  v.  State,  129  Ind.   290;  sumed   to   have  proceeded    on  valid 

Witkowski  v.  Hill,  17  Colo.  372;  Kley  statutory  grounds  where  the  record  .s 

V,   Healy,  127   N.    Y.  555;    Smith   v,  silent.     Mason  v.  McLeon,  6  Wash. 

Yager,  85  Iowa  706.  31. 

2.  Ward  z/.  Cochran,  36  Iowa  432;  Motion  to  Strike  from  Docket. — Where 
Johnson  v,  Mantz,  69  Iowa  710;  Stone  a  motion  was  made  to  strike  the  case 
V,  Hawkeye  Ins.  Co.,  68  Iowa  737;  from  the  docket  on  the  ground  that 
Black  V,  Pratt  Coal,  etc.,  Co.,  85  Ala.  costs  had  not  been  paid,  it  was  pre- 
504;  Campbell  y.  Walls,  77  Cal.  250.  sumed,  in  order  to  support  a  judgment 

3.  Worthington  v.  Olden,  31  Iowa  overruling  the  motion,  that  .they  were 
419.  paid.     Patrick  v,  Schields,  3  Mo.  App. 

4.  Rosenberg  v.  Claflin  Co.  (Ala.,  590;  Marsden  v,  Wheelock,  i  Mont. 
1892),  10  So.  Rep.  521;   Hutchison  v,  49. 

Powell,  92  Ala.  619;  Covington  Co.  v,  6.  Ostler  v.  State,  3  Ind.  App.  122; 

Kinney,  45   Ala.    176;    Dougherty   v.  Harper  v.  State,  loi  Ind.  109. 

Colquitt,  2  Ala.  337;  Johnson  v,  Web-  7.  Monterey  County  v,  Cushing,  83 

ster,  81   Iowa  581;  Busick   v.  Bumm,  Cal.  507. 

3  Iowa  63;   Hoopes  v,  Culbertson,  17  8.  Parrish  i^.  Pensacola,  etc.,  R.  Co., 

Iowa  305;   Boardman  v.  Beckwith,  18  28   Fla.   251;  Wichita,  etc.,  R.  Co.  v, 

Iowa  292;  State  v.  Ross,  21  Iowa  467;  Johnson,  47  Kan.  351. 

Nellis  V,   McCarn,  35   Barb.  (N.  Y.)  When    ProBumed  Out  of   Time. —So 

115.  when  the  record  is  silent  as  to  the  time 

Where  the   record   does    not  show  of  filing  a  motion  for  a  new  trial  and 

any  rulings  on  a  motion  to  set  aside  no  other  reason  appears  for  overruling 

submission  and  to  transfer  the  case  to  it,  it  will  be  presumed  that  it  was  not 

the   equitable   calendar,    it  was   pre-  filed  in  time.  Eskridge  v.  Lewis  (Kan., 

sumed,   on  appeal,   that  the   motion  1893),  32  Pac.   Rep.    1104;   Nesbit   v, 

was  abandoned.     Johnson  v.  Webster,  Hines,  17  Kan.  316;  Lucas  v,  Sturr,  21 

81  Iowa  581.  Kan.  480;  Hover  v,  Tenney,  27  Kan. 
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court  on  the  motion  do  not  appear,  it  will  be  sustained  if  correct 
on  any  possible  ground.*  Where  the  motion  itself  is  omitted  from 
the  record,  the  ruling  of  the  court  thereon  will  not  be  reviewed.* 

6.  Orders — in  General. — Where  the  ground  upon  which  an  order 
IS  based  is  omitted  from  the  record,  a  valid  ground  therefor  is  pre- 
sumed.* An  order  not  contained  in  the  record  is  conclusively  pre- 
sumed correct.*  So  it  is  presumed  that  an  order  not  objected  to 
was  made  by  consent.*  Orders  overruling  demurrers  are  presumed 
made  on  the  merits  if  the  grounds  are  not  stated  in  the  orders.* 

Votiee. — Sq,  the  contrary  not  appearing,  it  will  be  presumed  that 
all  proper  parties  had  due  notice  of  the  application  upon  which 
the  order  was  based.'' 

133;  Wichita,  etc.,  R.  Co.  v.  Johnson,  sumed  that  a  trial  judge  rightly  set 

47  Kan.  351.  aside  a  verdict  and  granted  a  new  trial 

1.  East  Tennessee,  etc.,  R.   Co.  v,  on  the  facts,  where  no  request   was 

Lee,  90  Tenn.  570;  Oskaloosa  v.  Pin*  made  for  his  reasons  and  the  record 

kerton,  51  Iowa  597.  does  not  show  them.     Ratlacy  Co.  v, 

8.  Kissell  V,  Anderson,  73  Ind.  485;  Lee,  90  Tenn.  572. 
La  Follette  v,  Higgins,  109  Ind.  241.  Granting     New     Trial. — An    order 

3.  California, — People   v.   Otto,   77  granting  a  new  trial  will  be  presumed 

Cal.  50.  to   have  been  rightly  granted  where 

Illinois. — Bulger  v,  Hofifman,  45  111.  the  affidavits  are  not  contained  in  the 

352;  Chicago  V.    Porter,  124  111.  587;  record.     Leete  v.  Sutherland,  20  Nev. 

Gebbie  v,  Mooney,  124  111.  255;  Blair  71. 
V,  Sennott,  134  111.  78.  Speeifloation  of  Eyidenoe — California. 

Indiana, — Brown  v,  Muncie  Nat.  — Under  the  Statute  of  California  pro- 
Bank,  109  Ind.  323;  Whisler  v.  Law*  viding  that  '*  when  the  notice  desig- 
rence,  112  Ind.  229.  nates  as  the  ground  upon  which  the 

Iowa. — State    v.    Drorsky,  73   Iowa  motion  will  be  made  the  insufficiency 

484;  Arneson  V.  Thorstad,  72  Iowa  145;  of  the  evidence  to  justify  the  verdict 

Smith  V.  Yager.  85  Iowa  706;  Wagner  or  other  decision,  the  statement  shall 

9.  Condron,  73  Iowa  484.  specify  the  particulars  in  which  such 

Minnesota, — Chesley  v.  Mississippi,  evidence  is  alleged  to  be  insufficient, 

etc.,  Boom  Co.,  39  Minn.  83.  ♦  ♦  »  xhe  statement  shall  contain  so 

Missouri. — Kennedy  v.   McNichols,  much   of  the   evidence   or    reference 

29  Mo.  App.  II.  thereto  as  maybe  necessary  to  explain 

Montana. — Beck   v.  Beck,  6  Mont,  the   particular    points   thereto  speci- 

318.  fied  and  no  more,"  it  was  held  that 

Nevada. — Leete    v.   Sutherland,   20  no  presumption  can  be  made  in  favor 

Nev.  71.  of  the  appellee  where  a  point  has  been 

Virginia. — Scott  v.    Rowland  (Va.,  properly  specified  from  the   fact  that 

X887),  4  S.  £.  Rep.  595.  the   record   does  not  contain  all   the 

Wisconsin. — Stutz  v.  Chicago,  etc.,  evidence  with  reference  to  such  point. 

R.  Co.,  69  Wis.  312;  Marsh  V.  Briesen,  It  is  the  duty  of  the  appellee  to  see 

84  Wis.  618.  that  all  material  evidence  is  included 

Verity  of  Affidavit. — On  appeal  from  in  the  record  on  appeal  from  the  rul- 

an  order  made  on  motion  and  affidavits,  ing  below  on  the  motion,  and  it  will  be 

every  presumption  will  be  made  of  the  conclusively  presumed  that   it  is  in- 

truth  of  the  matter  alleged  in  the  affi-  eluded.      Hidden  v.   Jordon,  28  Cal. 

davit  when  no   papers  were  read  in  303;    Smith   v,    Athern,  34  Cal.    511; 

reply.    Watson  v.  Barker,  16  Abb.  Pr.  Clark  v.  Gridley  35  Cal.  403;  Grigsby 

(N.  Y.  Supreme  Ct.)  203.  v.  Clear  Lake  Water  Co.,  40  Cal.  405; 

Saffioienoy  of  Facts. — So  where  facts  Abbey  Homestead  Assoc,  v.  Willard, 

upon  which  orders  of  the  courts  are  48  Cal.  619;  Judson  v.  Lyford,  84  Cal. 

based  are  not  preserved  by  the  record,  509. 

the  presumption  is  that  they  justified        4.  Carpenter  v.  Parker,  23  Iowa  450. 
them.     Baker  v.  Singer,  35  lU.  App.        S.  Wilson  v.  Dougherty,  45  Cal.  34. 
271.  6.  Anderson  v.  Fisk.  36  Cal.  625^ 

Setting  Aside  Verdict. — So  it  is  pre-        7.  Allen  v.  Beekman,  42  Wis.  185. 
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Ordor  Grantiiig  ft  Hew  Trial— Vtw  York. — Where  an  order  of  the 
general  term  of  the  Supreme  Court  granting  a  new  trial  and  re- 
versing the  judgment  below  does  not  show  affirmativrfy  that  it 
was  made  on  the  facts,  it  will  be  conclusively  presumed  by  the 
Court  of  Appeals  to  have  been  made  on  the  law.*  Where  the 
reversal  appears  by  the  order  to  have  been  upon  law  and  fact, 
it  will  be  presumed  to  have  been  upon  the  facts  if  necessary  to 
sustain  the  decision.* 

7.  FresumpUoni  as  to  Joriidiotioii— ^i.  Courts  of  General 
Jurisdiction. — Where  jurisdiction  is  assumed  by  a  court  pos- 
sessing general  jurisdiction,  it  will  be  presumed  that  all  facts  neces- 
sary to  vest  jurisdiction  existed.*     The  record  itself  is  prima-facie 

1.  Thornton  v.   Autenreith,   55   N.  effort  was  made,  and  the  cause  must 

Y.  659:    Wallace   v.   Drew,  54  N.  Y.  be  considered  in  the  light  of  such  facts 

•678;  Hier  v,  Abrahams,  82  N.  Y.  519;  and  matters  of  record  as  appear  in 

Sheldon    v,   Sheldon,  51   N.   Y.   354;  the     transcript.     Hoskins  v.     Hight 

Foster    v,    Persch,    68   N.     Y.     400;  (Ala.,  1892),  11  So.  Rep.  253. 

Krekeler  v.    Thaule,   73   N.    Y.   608;  8.  ^/tf^ama.-^amp  v.  Marion  Coun- 

Weyer  v.  Beach,  79  N.  Y.  409;  Lewis  ty,  91  Ala.  240. 

V,   Barton,  106  N.  Y.   70;  Slattery  v.  California, — Clark    v.    Sawyer,    48 

Schwannecke,  118  N.  Y.  547;  Reed  v.  Cal.  133. 

McConnell,  133  N.  Y.  425;  Inglehartv.  Colorado, — Behymer  v,  Nordloh,  la 

Townsend  Island  Hotel  Co.,  109  N.  Y.  Colo.  352. 

454.  Connecticut, — Bridgeport    v,   Blinn, 

Even  although  the  opinion  shows  43  Conn.  274. 

that  it  was  reversed  on  a  question  of  Illinois. — Wallace    v.  Cox,    71    111. 

fact.      Lewis   v.   Barton,   106  N.  Y.  548;  Wenner  v,  Thornton,  98  111.  158: 

70.  Wells  V,  Mason,  5  111.  84. 

8.  Lowery  v.    Erskine,   113'  N.    Y.  Indiana, — Exchange  Bank  v.  Ault, 

52;  Verplanck  v.   Member,  74  N.  Y.  102  Ind.  322;  Reid  v.  Mitchell.  93  Incl. 

^20.  469;    Rogers  v,  Beauchamp,  102  Ind. 

Illinoii.  —  If  the  Court  of  Appeals  33:    Reed    v,   Whitton,    78   Ind.   579: 

reverses  the  judgment  below,  and  its  Young  v.  Wells,  97  Ind.  410;   Earle  v, 

order  recites  no  findings  of  facts  and  Earle,  91  Ind.   27;    Jackson  v.  State, 

fails  to  remand  the  cause,  it  will  be  104  Ind.  520;    Albertson  v.  State,  95 

conclusively   presumed   that  the    re-  Ind.  370;  Morris  v.  State,  115  Ind.  282: 

versal  was  for  error  in  law.  Capes  v.  Pickering  v.  State,  106  Ind.  228;  Cas- 

Burges,  135  111.  61;  and  that  the  judg-  sady  v.  Miller,  106  Ind.  69;  Horner  v, 

ment  was  not  the  result,  in  whole  or  Doe,  i  Ind.  130;  Waltz  v,  Borroway, 

in  part,  of  any  findings  of  facts  dif-  25  Ind.  380;  Dwiggins  v.  Cook,  71  Ind. 

ferent  from  the  findings  of  the  trial  579;  Davidson  v,  Koehler,  76  Ind.  398; 

court.     Coalfield  Co.  v.  Peck,  98  111.  Thompson    v.  Doe,   8   Blackf.   (Ind.) 

139.  336;    Doe  V,  Harvey,  3  Ind.  104;   Ger- 

Alabama. — Before  a  party  can  be  rard  v,  Johnson,  12  Ind.  636;  Haw- 
granted  a  new  trial  on  the  ground  kins  v,  Hawkins,  28  Ind.  66;  Com- 
of  surprise  and  mistake  which  were  paret  v,  Hanna,  34  Ind.  76:  Gavin  v, 
known  or  discovered  before  or  during  Graydon,  41  Ind.  563;  O'Brien  v.  State, 
the  trial,  he  must  first  move  for  a  con-  125  Ind.  38.  Warmoth  v,  Dryden,  I2:y 
tinuance  or  take  such  legal  steps  to  Ind.  355;  Clay  County  v,  Markle,  46 
postpone  the  trial  of  the  cause  as  the  Ind.  96;  Culph  v,  Phillips,  17  Ind.  209; 
circumstances  of  the  particular  case  Nichols  v.  State,  127  Ind.  406;  Balti- 
may  require.  This  motion  for  a  con-  more,  etc.,  R.  Co.  v.  North,  103  Ind. 
tinuance  or  effort  to  postpone  the  trial  486. 

is  affirmative  matter,  and  should  there-  Iowa,  —  Morrow   v.  Weed,  4   Iowa 

fore  appear  by  record.     In  its  absence  77. 

from  the  record  the  appellate  court  Kansas, — English  v.  Woodman,  40 

cannot  presume  that  such  motion  or  Kan.  752. 
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evidence  of  jurisdiction,  and  will  be  presumed  conclusive  on  ap- 
peal, unless  explicitly  disproved.* 

Kentucky, —V^Vk^^X^  v,  McDonald,  4  Ind.  417;  Burton  v,  Ferguson,  69  Ind. 

Dana  (Ky.)  336.  486;  Hawkins  v.  Hawkins,  28  Ind.  66; 

Maine, — Granger  v,  Clark,  22  Me.  Houk  v,  Barthold,  73  Ind.  21;  State  v. 

328.  Ennis,  74  Ind.  17;  Exchange  Bank  v, 

Minnesota, — Turrell  v,  Warren,   25  Ault,  102   Ind.  322;    Warring  v.  Hill, 

Jiifinn.   9;    Hempstead   v,   Cargill,   46  89  Ind.  497;  Warmothz'.  Dryden,  125 

^inn.  141.  Ind.  355;  Brownfield  v,  Weicht,  9  Ind. 

Mississippi, — Briggs     v,    Clark,     7  394;    Ragan  v,   Haynes,  10  Ind.  348; 

How.  (Miss.)  457.  Godfrey  v,  Godfrey,  17  Ind.  6;  Wilcox 

Missouri, — Cunninghams.  Pacific  R.  v,   Moudy,    82    Ind.    219;    Calton   v, 

Co.,  61  Mo.  33;  Schad  v.  Sharp, 95  Mo.  Lewis,  119  Ind.  181. 

573*  Massachusetts, — Com.  v,  O'Donnell, 

Montana, — Stephens   v.  Hartley,   2  150  Mass.  502. 

Mont.  504.  Minnesota, — Hempstead  v,  Cargill, 

Nebraska, — State  v,  Gregg,  23  Neb.  46  Minn.  141. 

328.  Missouri, — Schad  v.  Sharp,  95  Mo. 

New  Jersey, — Vandyke   v,  Bastedo,  573;  Blair  v.  Chicago,  etc.,  R.  Co.,  89 

20  N.  J.  L.  224.  Mo.  383;  Riggins  v,  O'Brien,  34  Mo. 

New   York, — People  v,  Bradner,  107  App.  613;  St.  Louis  v,  Lanigan,  97  Mo. 

U.  Y.  i;  Jewett  v,  Albany  City  Bank,  175. 

Clarke's  Ch.  (N.  Y.)i79;  Mills  v.  Mar-  Nebraska, — Reed  v,  Bagley,  24  Neb. 

tin,  19  Johns.  (N.  Y.)  33;   Thomas  v,  332. 

Robinson,  3  Wend.  (N.  Y.)  267;  Shum-  New    York, — Hart    v,    Seixar,     21 

way    V.    Stillman,   4    Cow.    (N.    Y.)  Wend.  (N.  Y.)  4a 

592.  Ohio,— AWyn    v.   Depew,   28   Ohio 

North  Carolina, — State  v.  Baker,  63  St.  619;  Knox  County  Mut.  Ins.  Co. 

V.  Car.  276;  Lyle  v,  Siler,  103  N.  Car.  v,    Bowersox,  6  Ohio   Cir.   Ct.   Rep. 

:26l.  275. 

Ohio, — Morgan  v.  Burnet,  18  Ohio  Pennsylvania, — Wise  v,  Allen  (Pa., 

535.  1888),  13  Atl.  Rep.  544. 

Fennsylvania, — ^Wise  v,  Allen  (Pa.,  Texas, — Graves    v,    Bonham    First 

:i888),  13  Atl.  Rep.  544;    Hall  v.  Law,  Nat.   Bank,  77  Tex.   555;    Koehler  v, 

tz  W.  &  S.  (Pa.)  121.  Earl.  77  Tex.  188;  Williams   v.  Ball, 

Tennessee, — Wright   v,   Watson,    il  52  Tex.  607. 

Humph.  (Tenn.)  529.  West  Virginia, — Stewart  v,  Stewart, 

Texas. — Brockenborough  v.  Melton,  27  W.  Va.  167. 

55  Tex.  493.  Extent  of  Presumption. — In  Caruthers 

Vermont, — Huntington  v.  Charlotte,  v,  Hensley,  90  Cal.  560,  it  was  said: 

15  Vt.  46.  •*  If  any  matters  could  have  been  pre- 

United  States, — Pennington  v,  Gib-  sented  to  the  court  below  which  would 

Aon,  16  How.  (U.  S.)  65.  have  authorized  the  entry  of  the  judg- 

England, — Peacock  v.  Bell,  i  Saund.  ment,  it  will  be  presumed  on  this  ap- 

73.  peal,  in  support  of  the  judgment,  that 

1.   California, — People   v,  Williams,  such  matters  were  so  presented,  and 

84  Cal.  6i6.  that  the  judgment  was  entered  in  ac- 

/^»»<wj.— Kenny  v,  Greer,  13  111.  cordance  therewith." 
JI32;  Diblee  v,  Davison,  25  111.  486;  Hotioe. — Where  exercise  of  jurisdic- 
Tug  Montauk  v.  Walker,  47  111.  335;  tion  is  suspended  on  dismissal  of  ap- 
Farmers',  etc.,  Ins.  Co.  v.  Buckles,  49  peal,  but  again  resumed,  it  will  be  pre- 
111.  482;  Haywood  v,  Collins,  60  111*  sumed  that  notice  to  a  party  was  given 
328;  Propst  V,  Meadows,  13  111.  157;  if  necessary,  the  record  not  showing 
Strieker  v.  Kubusky,  35  111.  App.  159;  it.  Chattanooga,  etc.,  R.  Co.  v.  Jack- 
Scott  V,  White,  71  111.  287;  Reitz  v,  son,  86  Ga.  676;  State  v,  McKee,  109 
People,  77  111.  518;  Morgan  V.  Corlies,  Ind.  497. 

-81   111.  72;   Vance  v.  Funk,  3  111.  263;  Ho  Bill  of  Exoeptioni. — If  there  is  no 

^Wells  V.  Mason,  5  111.  84;  Yaeger  v,  bill  of  exceptions  in  the  record,  juris- 

IHenry,  39  111.  App.  21.  dictional   facts   will   be   presumed  to 

Indiana, — Brown    v,  Anderson,    90  have   existed.     Yaeger  v,   Henry,  39 

Jnd.  93;    Kinnaman  v,  Kinnaman,  71  111.  App.  21. 
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b.  Courts  of  Inferior  Jurisdiction. — But  if  the  tribunal 

is  not  a  court  of  record,  or  if  its  jurisdiction  is  special  and  limited, 

Enlimg  on  Ploa  to  Jvriodiotioii. — De-  be  applied  when  the  record  of  an  de- 
fendants pleaded  to  the  jurisdiction,  tion — ^the  jttdgment-roll — purports  to 
plaintiffs  excepted  to  the  plea,  and  the  show  the  manner  in  which  jurisdic- 
trial  court  sustained  the  exception;  tion  was  acquired,  as  was  the  case  in 
the  record  on  appeal  did  not  contain  Barber  v,  Morris,  37  Minn.  194." 
the  exception.  Held,  that  it  must  be  Hempsted  z/.  Cargill,  46  Minn.  141. 
presumed  that  the  tria^  court's  ruling  Juiodiotion  of  BoftI  Estate. — The  deed 
was  correct.  Dwyer  v.  Bassett,  i  described  the  real  estate  in  contro- 
Tex.  Civ.  App.  513.  versyas  situated  in  Scottsburgh,  but 

"Where  Court  Acts  wfthin  its  Territory,  was  silent  as  to  the  county  and  state 

— But  if  a  superior  court  acts  out.«ide  in  which  it  was  situated.     The  deed, 

the  territory  to  which  its  jurisdiction  however,  was  made  and  acknowledged 

is  limited,  jurisdiction  must  appear  on  in  Scott  county,  Indiana,  and  the  par- 

the  record.     Clark  z/.  Harkness,  3  HI.  ties   thereto  were  described  as  being 

56;  Key  V.  Collins,  2  111.   403;  Beau-  residents  of  that  county.     The  cause 

bien  V*  Brinkerhoff,  3  III.  269.  was  tried  in  Scott  county,  Indiana,  in 

When  Juriidiotioii  Qveetloiked  Below,  a  court  of  general  jurisdiction,  without 

•—Jurisdiction  is  said  to  be  rebutted  if  objection,  and  the  witnesses  spoke  of 

that  question  was  raised  and  the  juris-  the  land  as  situated  in  Scottsburgh.    It 

dictional  facts   do   not  appear.     Tug  was  presumed  that  the  land  in  contro- 

Montauk  v.  Walker,  47  111.  335.  versy  was  in  Scott  county,  Indiana. 

JnzMietional  Faeto  Alleg^— It  will  Warmoth   v.  Dryden,  125    Ind.    355. 

be  presumed  that  jurisdictional  facts  See  also  Brownfield  9.  Weicht.  9  Ind. 

alleged  in  a  petition  are  supported  by  394;   Ragan    v.  Haynes,  10  Ind.    348; 

evidence  where  the  record  docs  not  Godfrey  v.  Godfrey,  17  Ind.  6;  Houk 

bring  it  all  up.     Knox  County  Mut.  r.   Barthold,   73    Ind.  21;    Wilcox    v, 

Ins.  Co.  V,  Bowersox,  6  Ohio  Cir.  Ct.  Moudy,  82  Ind.  219;  Brown  v.  Ander- 

Rep.  275.  son,  90  Ind.  93;  Calton  v,  Lewis,  119 

Jiurisdiction  of  Intotmediato  Appellato  Ind.  181. 
Comrt. — On    Appeal  from  Justice, — It        Illinois    GomtT'    Court. — When     the 

will  be   presumed  on  appeal   to  the  county  court  is  acting  on  the  classes 

Supreme  Court  that  the  lower  court  of  of  subjects  within  its  jurisdiction,  as 

general  jurisdiction  rightly  acquired  liberal  intendments  will  be  granted  in 

jurisdiction  of  the  cause   on  appeal  its  favor  as  would  be  extended  to  the 

from  a  justice's  court,  if  the  record  is  proceedings  of  the  Circuit  Court,  and 

incomplete.     Morris  v.  State,  115  Ind.  it  is  not  necessary  that  all  the  facts 

282;  State   V.   McKee,    109   Ind.   497;  and  circumstances  which  justify  the 

Wise  V.  Allen  (Pa.,  1888),  13  Atl.  Rep.  action  should  affirmativelyappear  upon 

544-  the  face  of  its  proceedings.     Propst  v. 

On  Appeal  from  Qmniy  CommtS"  Meadows,  13  111.  157;  Strieker  v.  Ku- 
Honers. — On  appeal  from  the  judgment  busky,  35  111.  App.  159. 
of  the  District  Court  in  condemnation  Probate  Court. — A  court  having  gen- 
proceedings,  the  appellant  sought  a  re-  eral  probate  jurisdiction  is  a  court  of 
versal  of  the  judgment  on  the  ground  superior  jurisdiction,  and  so  within 
that  there  had  been  no  effectual  ap-  the  rule.  Doe  v.  Smith,  i  Ind.  451; 
peal  to  the  District  Court.  The  state-  Powell  v.  North,  3  Ind.  392;  Sims  v. 
ment  of  facts  prepared  by  such  appel-  Gay,  109  Ind.  501. 
lant,  and  authenticated  by  the  District  Ckmnnitment  Presumed  Legal. — ^Where 
Court  as  true,  showed  merely  such  a  the  record  on  appeal  does  not  show  by 
notice  of  appeal  by  publication  as  did  whom  a  commitment  was  made,  an  in- 
not  comply  with  the  law,  but  did  not  formation  will  not  be  set  aside  on  the 
show  that  notice  was  not  served  per-  alleged  ground  that  it  was  made  by  a 
sonally.  Held^  that  it  would  be  pre-  police  judge  having  no  authority  to 
sumed  that  the  District  Court  acquired  make  it:  it  will  be  presumed  that  a 
jurisdiction  in  some  other  way.  The  duly  qualified  magistrate  committed 
court  said:  "  The  rule  of  presumption  the  defendant.  People  v.  Williams, 
in  such  a  case  is  different  from  that  to  84  Cal.  616. 
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jurisdiction  will  not  be  presumed.*  The  facts  vesting  jurisdiction 
must  be  affirmatively  shown  by  the  record.*  They  will  not  be 
supplied  by  intendment.'  But  where  jurisdiction  of  the  parties 
and  subject-matter  is  shown,  the  general  presumption  of  regu- 
larity  applies  to  all  subsequent  proceedings.* 


1.  Illinois. — Abbott  v.  Kruse,  37  111. 
App.  551;  Stolberg  v,  Ohnmacht»  50 
111.  442;  Kenney  v.  Greer,  13  III.  432; 
White  V,  Primm,  36  111.  416;  Schufeldt 
V,  Buckley,  45  III.  223;  Spooner  v, 
Warner,  2  111.  App.  240;  Haywood  v. 
Collins,  60  111.  328;  Reed  v.  Driscoll, 
84  111.  96. 

Indiana, — Cobb  v.  State,  27  Ind. 
133;  State  V.  Gachenheimer,  30  Ind. 
63;  Ohio,  etc.,  R.  Co.  v,  Shultz,  31 
Ind.  150;  Wilkinson  v.  Moore,  79  Ind. 
397;  Newman  v.  Manning,  89  Ind.  422; 
Michael  v,  Thomas,  24  Ind.  72. 

Michigan.  —  Moore  v.  Hansen,  75 
Mich.  564;  Gadsby  v,  Stiner,  79  Mich. 
360. 

Missouri,  —  McQuoid  v.  Lamb,  19 
Mo.  App.  153. 

2.  Arkansas. — Pendleton  v.  Fowler,  6 
Ark.  41;  Latham  v.  Tones,  6  Ark.  371. 

Colorado, — Liss  v,  Wilcoxcn,  2  Colo. 
85:  Downing  v,  Florer,  4  Colo.  209. 

Connecticut,  —  Hall  v,  Howd,  10 
Conn.  514;  Starr  v,  Scott,  8  Conn. 
480. 

Georgia,^T\ix.  v.  Griffin,  5  Ga.  185; 
Scroggins  v.  State,  55  Ga.  380. 

Illinois. — Abbott  v,  Kruse,  37  111. 
App.  551;  Swearengen  v,  Gulick,  67 
in.  208. 

Indiana, — Clay  County  v,  Markle, 
46  Ind.  96;  Britton  v.  State,  54  Ind. 
535;  Porter  v,  Byrne,  10  Ind.  146; 
McEwen  v,  Gilker,  38  Ind.  233. 

Maine. — Granite  Bank  v.  Treat,  18 
Me.  340;  Green  v,  Haskell,  24  Me. 
180. 

Massachusetts. — Bridge  v.  Ford,  4 
Mass.  641;  Smith  v.  Rice,  11  Mass. 
507;  Brooks  V,  Adams,  11  Pick.  (Mass.) 
441;  Folger  V,  Columbian  Ins.  Co.,  99 
Mass.  267. 

Michigan. — Chandler  v,  Nash,  5 
Mich.  409;  Warren  v.  Grand  Haven, 
30  Mich.  24;  Clark  v.  Holmes,  i  Dougl. 
^Mich.)  390;  Wright  v,  Warner,  i 
Dougl.  (Mich.)  384. 

Missouri. — State  v,  Metzger,  26  Mo. 

65. 

U'ew  Hampshire, — Russell  v.  Perry, 
14  N.  H.  155. 

I/ew  Jersey. — Snediker  v.  Quick,  13 
N.  J.  L.  306;  State  v,  Shreeve.  20  N. 
J.  L.  57;  Perrine  v,  Farr,  22  N.  J.  L. 


356:  State  V,  Newark,  25  N.  J.  L.  399; 
State  V,  Jersey  City,  25  N.  J.  L. 
309;  Brice  v.  Bray,  21  N.  J.  L.  13 j 
Carron  v,  Martin,  26  N.  J.  L.  594. 

New  York, — Staples  v,  Fairchild,  3 
N.  Y.  41;  Harriott  v.  Van  Cott,  5  HiU 
(N.  Y.)  285;  Suydam  v.  Keys,  13 
Johns.  (N.  Y.)  444;  Litchfield  v, 
Vernon,  41  N.  Y.  123;  Matter  of  Flat- 
bush  Ave.,  I  Barb.  (N.  Y.)  286. 

Ohio, — Miami  Exporting  Co.  v. 
Brown,  6  Ohio  535;  Magruder  v. 
Esmay,  35  Ohio  St.  235;  Skinner  v. 
Brown,  17  Ohio  St.  33. 

Pennsylvania, — Wilson  v.  John,  2 
Binn.  (Pa.)  209;  Camp  v.  Wood,  xo 
Watts  (Pa.)  118;  McGee  v,  Fessler,  i 
Pa.  St.  X26;  Fahnestock  v.  Fausten- 
auer,  5  S.  &  R.  (Pa.)  174. 

Rhode  Island, — Wilcox  v,  Emerson, 
10  R.  I.  270. 

South  Carolina, — Hill  v,  Robertson, 
I  Strobh.  (S.  Can)  i. 

Vermont, — Sherwin  v.  Bugbee,  17 
Vt.  337;  Barrett  v.  Crane,  16  Vt.  246; 
Clapp  V,  Beardsley,  i  Aik.  (Vt.)  168. 

United  States, — Den  v.  Turner,  9 
Wheat.  (U.  S.)  549. 

8.  Abbott  V,  Kruse,  37  111.  App.  551. 

4.  Clay  County  v,  Markle,  46  Ind. 
96;  Galena,  etc.,  R.  Co.  v.  Pound,  22 
111.  399;  Brooks  V,  Duckworth,  59  Mo. 
48. 

Collateral  Attaek. — Hence  where  ju- 
risdiction does  not  affirmatively  ap- 
pear, the  proceedings  below  may  be 
set  aside  as  a  nullity  where  called  in 
question,  although  in  a  collateral  con- 
troversy. Lamar  v,  Marshall  County, 
21  Ala.  772;  Talladega  County  v, 
Thompson,  15  Ala.  134:  Jennings  v, 
Stafford,  i  Ired.  (N.  Car.)  404;  Har- 
shaw  V.  Taylor,  3  Jones  (N.  Car.)  513: 
Swann  v.  Cumberland,  8  Gill  (Md.) 
150;  Wise  V,  Withers,  3  Cranch  (U.S.) 

331. 

Jnstioeof  PeaM — Illinois. — ^Where  the 
filing  of  a  written  complaint  was  essen- 
tial by  statute  to  authorize  a  justice  of 
the  peace  to  issue  a  writ  in  an  action 
of  forcible  detainer,  it  was  held  that  a 
statement  of  the  record  on  appeal  that 
a  "complaint "  was  filed  could  not  be 
presumed  to  have  meant  "written 
complaint,"   and,   consequently,    that 
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c.  Courts  Exercising  Special  Statutory  Authority. — 

So  where  a  special  statutory  authority  is  exercised,  although  by 
a  court  of  common-law  jurisdiction,  all  the  facts  essential  to 
authorize  the  action  of  the  court  must  appear  by  the  record  on 
appeal ;  they  will  not  be  supplied  by  presumptions.^ 

the  record  failed  to  show  jurisdiction.  This  is  no  less  true  of  the  justice's 

Abbott  V.  Kruse,  37  111.  App.  551.  court    than    of    the    district    court." 

Michigan, — Sections    70,    74,    How.  Koehler  v.  Earl,  77  Tex.  188. 

Stat.  Mich.,  provide  that  the  justice.  Residence  of  Defendant. — So  where 

whenever  he  shall  judge  it  expedient,  residence  in  the  township  where  suit 

on  the  request  of  a  party,  may  by  writ-  is  brought  is  jurisdictional,  it  will  not 

ten  authority  indorsed  on  such  process  be  presumed,  even  where  the  record 

empower  any  proper  person,  being  of  shows   the    defendant   to   have   been 

lawful  age  and  not  a  party  or  inter-  served,   an    attachment    issued,  and 

ested  in  the  suit,  to  execute  the  same,  property   seized,   that  defendant  was 

The   summons   in   a  case   was  dated  such  resident,  if  the  record  does  not 

Nov.  13,  1886,  and  indorsed:  "I  here-  state  where  he  resides.      Michael  v. 

by  appoint  Jonathan  Bryant  to  serve  Thomas,  24  Ind.  72. 

the  within  summons.     D.  S.  Palmer,  Attachment, — The  justice  has  no  ju- 

Justice    of    the    Peace."      The    sum-  risdiction  to  issue   an   attachment  if 

mons  was  otherwise  properly  served,  he  has  no  principal  suit  to  which  it  is 

The  defendant  appealed,  setting  up  auxiliary.     Wilkinson    v.    Moore,    79 

Bryant's    want     of    authority.      The  Ind.  379. 

justice  made  a  return  which  showed  1.  Denning"  v.  Corwin,  11  Wend.  (N. 

nothing  more  than  the  summons  and  Y.)648;  Bloom  v,  Burdick,  i  Hill  (N. 

indorsements,  and  gave   no  explana-  Y.)  130;  Mills  v,  Martin,  19  Johns.  (N. 

tion  of  the  appointment.     The  Circuit  Y.)  7;  Borden  v.  Fitch.  15  Johns.  (N.  Y.) 

Court     overruled    the     jurisdictional  121;  Rogers  v.  Dill,  6  Hill  (N.  Y.)4i5; 

question.      The    Supreme    Court    on  Latham  v,   Edgerton,  9  Cow.   (N.  Y.) 

appeal,    after    quoting    the    statute,  227;  Thatcher  v.  Powell,  6  Wheat.  (U. 

said:  "The  power  given  is  not  gen-  S.)  119;  Williamsons.  Ball,  8 How. (U. 

eral,  but  limited  and  conditional,  re-  S.)  566;  Williamson  v.  Berry,  8  How. 

quiring  the  request  of  the  party.  *  *  *  (U.  S.)  495;  Haywood  v,   Collins,  60 

There  can  be  no  absolute  presumption  111.  328;  Carron  v.  Martin,  26  N.  J.  L. 

that  a   process-server  appointed  by  a  594. 

justice  is  legally  appointed  without  In  Sammmry  Proceedings.  —  In  sum- 
some  showing  of  the  necessary  facts,  mary  proceedings  in  courts  under  a 
Here  the  justice's  docket  shows  noth-  special  statute  prescribing  the  course 
ing,  and  his  return  shows  nothing,  to  be  pursued,  that  course  ought  to  be 
It  does  not  even  appear  that  the  ap-  exactly  observed  and  those  facts  espe- 
pointment  did  not  originate  with  the  cially  which  give  jurisdiction  ought 
justice  of  his  own  motion.  What-  to  appear.  Haywood  v.  Collins,  60  111. 
ever  presumption  exists  as  to  the  reg-  328. 

ularities  of   proceedings,  there  must  Ejectment  Cue. — So  in  an  action  of 

always  appear  enough  to  show  juris-  ejectment  it  was  held  that  the  court 

diction,   and   when   that  depends   on  exercised  a  special  power  created  by 

anything  unusual  the  power  must  ap-  statute,  and  that  it  must  appear  by 

pear  distinctly.     Judgment  reversed."  the  record  on  appeal  that  the  statute 

Gadsby  v,  Stimer,  79  Mich.  260.  had  been  complied  with  or  the  judg- 

Texas,  —  In   Texas,    however,    the  ment  was  invalid.   Benning  v.  Coreion, 

court  of  a  justice  of  the  peace  is  held  11  Wend.  (N.  Y.)  648. 

to  be  of  general  jurisdiction,  and  the  Attachment. — So  in  a  proceeding  by 

general  doctrine  of  presumptions  ac-  attachment  it  was  held  in  Haywood  v. 

cordingiy  applies  thereto.    "All  courts  Collins^  60  111.  333,  that  a  court  was 

in  this  state  are  of  limited  jurisdiction  exercising  a  special  statutory  power 

in  the  sense  that   the  jurisdiction  of  in  derogation  of  the  common  law,  and 

each  is  specifically  defined;  but  within  consequently  where   acquiring   juris- 

the  limits  so  defined  they  are  courts  of  diction  by  publication  the   requisites 

general  jurisdiction,  as  distinguished  of   jurisdiction    must  appear  in  the 

from  tribunals  of  special  jurisdiction,  record. 
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d.    Notice    of     Proceedings    before     Quasi-Judicial 

Board.  —  Where  in  proceedings  before  ^«^j^judicial  boards 
the  record  shows  that  the  tribunal  below  adjudged  that  notice  to 
the  parties  interested  was  sufficient,  and  the  record  also  shows 
that  some  notice  was  given,  it  will  be  presumed  on  appeal 
that  it  was  sufficient,*  although  the  notice  preserved  in  the 
record  is  defective.*  A  formal  order  of  the  tribunal  below  assum- 
ing jurisdiction  is  not  required  to  be  entered.' 

8.  JuriMlictioii  of  Person— «.  Presumption  as  to  Service.— The 
general  presumption  of  jurisdiction  extends,  with  soYne  qualifica- 
tions, to  jurisdiction  over  the  person.*    A  finding  or  recital  in  a 

1.  Arkansas, — Borden   v.   State,  ii  United  States, — Grignon  v,  Astor,  2 

Ark.  519.  How.  (U.  S.)  319. 

California,  —  People   v,    Hagar,  52  Borne  Notioe  Soquisite. — But  it  must 

Cal.  171.  appear  either  in  the  body  of  the  com- 

Indiana, — Brown  v.  Goble»  97  Ind.  plaint  or  in  the  exhibit  attached 
86;  Terre  Haute  v.  Beach,  96  Ind.  143;  thereto  properly  part  of  the  pleadings, 
McCormick  v,  Webster,  89  Ind.  107;  that  there  was  some  notice;  the  aver- 
Million  V.  Carroll  County,  89  Ind.  6;  ment  in  direct  terms  is  not  necessary, 
Oppenheim  V.  Pittsburgh,  etc.,  R.  Co.,  but  it  is  sufficient  if  this  is  necessar- 
85  Ind.  471;  Stout  V,  Woods,  79  Ind.  ily  involved  in  the  averment  made. 
108;  Mc Alpine  v.  Sweetser,  76  Ind.  78;  Marshall  v.  Gill,  77  Ind.  404;  Argo  v, 
Muncey  v,  Joest,  74  Ind.  409;  Wash-  Barthand,  80  Ind.  63;  Cauldwell  v, 
ington  Ice  Co.  v.  Lay,  103  Ind.  48;  Curry,  93  Ind.  363;  Baltimore,  etc., 
Lantz  V,  Mafifett,  102  Ind.  23;  Quarlz/.  R.  Co.  v.  North,  103  Ind.  486. 
Abbett,  102  Ind.  233:  Brown  V.  Brown,  2.  Quarl  v,  Abbett,  102  Ind.  233; 
loi  Ind.  340;  Anderson  v.  Wilson,  100  Brown  v,  Goble,  97  Ind.  86;  Terre 
Ind.  402;  Forsythe  v,  Kreuter,  100  Haute  v.  Beach,  96  Ind.  143;  McCor- 
Ind.  27;  Mclntyre  v.  Marine,  93  Ind.  mick  v,  Webster,  89  Ind.  107;  Foyles 
193:  Hilton  V,  Mason,  92  Ind.  157;  t^.  Kelso,  i  Blackf.  (Ind.)  215;  O'Brien 
Smith  V,  Clifford,  99  Ind.  114;  Cicero  v,  Daniel,  2  Blackf.  (Ind.)  290;  Leach 
V.  Williamson,  91  Ind.  541;  Corey  v.  v,  Swann,  8  Blackf.  (Ind.)  68;  Picker- 
Sagger,  74  Ind.  211;  Kleyla  v.  Has-  ingv.  State,  106  Ind.  228;  McMuUen 
kett,  112  Ind.  515;  Hume  v,  Conduitt,  v.  State,  105  Ind.  334;  Shaw  v.  State, 
76  Ind.  598;  Pickering  v.  State,  106  97  Ind.  23;  Wishmier  i/.  State,  97  Ind. 
Ind.  228;  Jackson  V.  Dyer(Ind.,  1885),  160. 

3   N.    E.  Rep.   863;    Helphenstine   v,  8.  Sinis  v.  Gray,  109  Ind.  501;  Plat- 

Vincennes    Nat.    Bank,   65   Ind.    582;  ter  v.  Elkhart  County,  103  Ind.  360; 

McMuUen  v.  State  (Ind.,  1886),  4  N.  Carr  v.  State,  103  Ind.  548. 

E.  Rep.  903.  4.  Mahoney  v,  Middleton,  41  Cal. 

/4?««i.— Morrow  f.  Weed,  4  Iowa  77;  41;    People    v,    Hagar,   52   Cal.    171; 

Bunsall   v,  Irett,  14  Iowa  309;  Ballin-  Paine    v,    Mooreland,    15    Ohio  435; 

ger  V,   Tarwell,  16  Iowa  491;  Wright  Callen    v,    Ellison,  13   Ohio  St.    446; 

V,  Marsh,  2  Greene  (Iowa)  94.  Hannas  v.  Hannas,  no  111.  53;  Pierce 

Massachusetts, — Hendrick  v.  Whitte-  v,  Carleton,  12  111.  358;  Herd  v.  Cist 

mere,  105  Mass.  23;  Cook  v.  Darling,  (Ky.,  1889),  12  S.  W.  Rep.  466;  Sayler 

18    Pick.   (Mass.)    393;    Finneran    v,  v,  Davis,  20   Wis.    302;    Finerran   v. 

Leonard,    7   Allen  (Mass.)  54;  Riley  Leonard,  7  Allen  (Mass.)  54;  Wright 

V.  Waugh,  8  Cush.  (Mass.)  220.  v.  Marsh,  2  Greene  (Iowa)  94;  Borden 

I^ew   York. — Henderson  v.  Brown,  v.    State,    it    Ark.    519;    Sheldon    v, 

I   Cai.   (N.  Y.)  92;  Vail  v,  Owen,  19  Wright,  5  N.  Y.  497;  Jackson  v.  State, 

Barb.  (N.  Y.)  22;  Sheldon  v,  Wright,  104  Ind.  516. 

5  N.  Y.  497.  On  Collateral  Attack.— In  Horner  v, 

Ohio, — Paine  v,  Mooreland,  15  Ohio  Doe,  i  Ind.  133,  it  was  said:   '*  Where 

436;  Callen  v,  Ellison,  13  Ohio  St.  446.  the  record  discloses  nothing  upon  the 

Pennsylvania,  —  Youngman   v.    El-  point,  jurisdiction  of  the  person  and 

mira,  etc.,  R.  Co.   65  Pa.  St.  278;  De-  of  the   subject-matter  will,  the  con- 

laney  v,  Gault,  30  Pa.  St.  65.  trary  not  being  proved,  be  presumed 
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judgment  or  decree  that  defendant  has  been  duly  served  with 
process,  raises  a  presumption  that  the  trial  court  had  jurisdiction 

over   him.*     The   presumption  is   rebuttable,  but  on  collateral 
attack  only  by  the  statements  of  the  record  itself*     Where  it 

in  cases  of  domestic  judgments  of  Infant  Hain. — ^Where,  however,  a 
courts  of  general  jurisdiction,  where  record,  expressly  or  by  necessary  im- 
they  come  collaterally  in  question."  plication,  negatives  notice  to  the  in- 
After  Oenaral  Appearanea. — So  where  fant  heirs  in  a  probate  or  other  pro- 
a  judgment  is  rendered  upon  issues  ceeding,  no  presumption  of  their 
joined  or  upon  other  general  appear-  personal  presence  or  of  notice  will  be 
ance  of  the  defendant,  it  will  be  pre-  indulged.  Babbitt  v.  Doe,  4  Ind.  355; 
sumed  on  appeal  that  process  was  Doe  v,  Bowen,  8  Ind.  197;  Cox  v. 
duly  issued  and  served.  Mahoney  v,  Matthews,  17  Ind.  367. 
Middleton,  41  Cal.  41.  Aoeeptanoe  of  Serviea. — Where  the 

Ordar  of  Warning. — Thus    in    JCen-  language  of  a  record  entry  was,  "It 

tucky   it   will   be   presumed    that    an  is  therefore  ordered  that  proof  of  ac- 

order    of    warning    against    nonresi-  ceptance  of  writ  be  now  entered  as  of 

dents   was  authorized,    although   no  last  term,"  it  was  presumed  that  proof 

affidavit  to  the   facts  appears  in  the  of  the  acceptance  of  the   service  of 

record.     Herd  v.  Cist  (Ky.,  18S9),  12  the   writ  was    duly  made,   although 

S.  W.  Rep.  466.  evidence   thereof  did   not  appear  by 

On  Corporation. — It  will  be  presumed  record.     Godbold  v,  Meggison,  t6  Ala. 

that  due  service  has  been  made  on  a  140. 

foreign  corporation  where  the  record  1.  Illinois, — Haworth  v.  Huling,  87 

does  not  show  to  the  contrary.     King  111.  27;  Freeman  v,  Karr,  34  111.  App. 

V,  National,  etc.,  Min.  Co.,  4  Mont.  7.  647;  Tompkins  v,  Wiltberger,  56  III. 

Answer. — And  that  an  answer  was  385;  Millettv.  Pease,  31  III.  377;  Tibbs 

duly  served  on  the  plaintiff.     Mason  v.  Allen,  27  111.  119;  Proutf.  People,  83 

V,  Germaine,  i  Mont.  273.  111.  154;  Turner  v.  Jenkins.  79  111.  228; 

Prooeoding  do  Idiota  Inqoirondo. — It  Miller  v.  Handy,  40  III.  448;  Mulvey 
will  be  presumed  that  an  idiot  had  v.  Gibbons,  87  111.  367. 
proper  notice  of  inquiry  as  to  his  Indiana, — Jackson  v.  State,  104  Ind. 
sanity,  where  the  record  does  not  516;  Evansville,  etc.,  R.  Co.  v.  Evans- 
show  that  he  was  not  present  and  ville,  15  Ind.  395;  Forsythe  v.  Kreuter, 
the  notices  were  not  served.  Gridley  100  Ind.  27;  Young  v.  Wells,  97  Ind. 
V,  St.  Francis  Xavier  College,  137  N.  410;  Smith  v.  Hess,  91  Ind.  424; 
Y.  331.  Million  v.  Carroll  County,  89  Ind.  5; 

On  Proptr  Party. — ^So  where  the  court  Madison  v.  Smith,  83  Ind.  502:  Mar- 
below  is  one  of  general  jurisdiction  shall  v.  Gill,  77  Ind.  402;  De  Quindre 
the  fact  that  the  record  shows  affir-  v.  Williams,  31  Ind.  444;  Pickering  v, 
matively  that  a  summons  was  served  State,  106  Ind.  228. 
on  a  person  not  a  party  does  not  rebut  Iowa, — Cooper  v.  Sunderland,  3 
the  presumption  that  due  service  was  Clarke  (Iowa)  114. 
made  on  a  proper  party.  Wilcox  v»  Massachusetts, ^KW^j  v,  Waugh,  8 
Egan,  51  N.  Y.  Super.  Ct.  275.  Gush.  (Mass.)  220. 

By  Consent. — Where  it  appears  that  New    York. — Henderson  v.   Brown, 
defendants   were    duly    served    with  i  Cai.  (N.  Y.)  92. 
process,  and  that  their  attorneys  came  Pennsylvania. — Youngman     v.     El- 
and filed   a  written  agreement  for  a  mira,  etc.,  R.  Co.,  65  Pa.  St.  278. 
certain  judgment,  it  will  be  presumed  United  States, — Grignon  t/.  Astor,  2 
on  appeal  that  the  parties  were  pres-  How.  (U.  S.)  319. 
ent  in  court  and  consented  thereto,  2.  Hunter  9.  Stoneburner,  92  111.  75; 
the  contrary  not  being  shown.     Bate-  Clark  v,  Thompson,  47  111.  25;  Hem- 
man  V.  Miller,  118  Ind.  345;  Callen  v.  mer  v,  Wolfer  (111.,  1887),   n  N.  E. 
Ellison,  13  Ohio  St.  446.  Rep.  887. 

In  California^   however,  it  is   held  The  Certifioato  of  the  Clork  that  the 

that  it  will  not  be  presumed  in  support  copies  of  the  files  transmitted  by  him 

of  a  judgment  that  it  was  given  by  "  are  complete  in  the  cause  "  does  not 

consent.     The  consent  must  affirma-  rebut  the  ^Wma-ZsaV  case  made  by  the 

tively  appear.      San    Francisco  Sav.  recital  of  service  in  the  decree.    The 

Union  v,  Myers,  76  Cal.  624.  finding  of-  the  court  cannot  be  disputed 
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shows  insufficient  service,  and  no  affirmative  recital  of  due  ser- 
vice in  the  decision  appears,  the  presumption  is  rebutted.^ 

b.  Substituted  Service. — The  general  rule  is  that  where 
substituted  service,  as  by  publication,  is  made,  a  mere  recital  in  the 
judgment  that  due  service  was  had  is  insufficient.*  It  will  not  be 
presumed  to  support  the  judgment  that  there  was  other  proof  of 
service  than  that  shown  by  the  record.' 

Where  the  judgment  recites  due  service  and  the  record  con- 
tains facts  which  can  be  reasonably  construed  as  a  compliance 
with  the  proof  required  by  statute,  the  general  presumption  that 
jurisdiction  existed  will  be  made.*     In  other  cases  a  more  strict 


by  the  certificate  of  the  clerk.  Brown 
V.  Miner,  12S  lU.  148;  Freeman  v. 
Karr,  34  111.  App.  648. 

1.  Thas  where  there  is  no  proper 
certificate  of  publication  by  the  per- 
son designated  by  statute  and  the 
judgment  does  not  recite  notice  the 
court  acquires  no  jurisdiction.  Hay- 
wood V.  Collins.  60  111.  328. 

2.  Osborne  v.  Williams,  39  Minn. 
353;  Barber  v,  Morris,  37  Minn.  194; 
Brown  v,  St.  Paul,  etc.,  R.  Co.,  38 
Minn.  506;  Morey  v.  Morey,  27  Minn. 
265:  Galpin  v.  Page,  8  Wall.  (U.  S.) 
356;  Sichler  v.  Loolc,  93  Cal.  600. 

8.  Osborne  9.  Williams,  39  Minn. 
353;  Barber  v,  Morris,  37  Minn.  194; 
Brown  v.  St.  Paul,  etc.,  R.  Co.,  38 
Minn.  506;  Morey  v.  Morey,  27  Minn. 
265;  Wilkerson  v.  Schoonmaker,  77 
Tex,  615;  Martin  v.  Burns,  80  Tex. 
676;  Hardy  v.  Beaty,  84  Tex.  562; 
Treadway  v,  Eastburn,  57  Tex.  211; 
Galpin  v.  Page,  8  Wall.  (U.  S.)  350. 

Wh«re  Sooord  Sets  Oat  SerriM  Inoom- 
plete.— Where  the  record  sets  forth 
the  manner  in  which  the  summons  in 
an  action  was  served,  and  this  was  in- 
effectual to  confer  jurisdiction,  it  will 
not  be  presumed  that  a  valid  service 
was  made  in  some  other  way.  Barber 
V.  Morris,  37  Minn.  194. 

Modo  of  Berrioe. — Where  jurisdic- 
tional facts  must  aflSrmatively  appear, 
the  rule  of  service  required  by  law 
must  appear  on  the  record  to  have 
been  complied  with.  White  v»  Primm, 
36  111.  416. 

So  in  Texas  it  is  held  that  where 
the  judgment  appealed  from  is  silent 
on  the  subject  of  notice,  and  it  is 
made  to  appear  from  the  record  that 
citation  was  issued  and  served  by 
publication,  and  the  record  does  not 
show  an  acceptance  or  waiver  of  no- 
tice, it  will  be  held  void,  although  the 
proceeding  is  collateral.     McCarthy  v. 


Burtis  (Tex.  Civ.  App.,  1893),  22  S.W. 
Rep.  423;  Taliafferro  v,  Butler,  77  Tex. 

579- 
But  where  due  notice  by  publication, 

or  whatever  of  this  nature  the  law  re- 
quires in  reference  to  persons  or  other 
matters,  appears  by  the  record,  the  suf- 
ficiency cannot  be  questioned  collater- 
ally. Morrow  v.  Weed,  4  Iowa  77; 
Bonsall  v,  Isett,  14  Iowa  309;  Ballin- 
ger  V.  Tarbell,  16  Iowa  491;  Hendrick 
V.  Whittemore,  105  Mass.  23;  Cook  v. 
Darling,  18  Pick.  (Mass.)  393;  Cava- 
naugh  V.  Smith,  84  Ind.  380;  Quarl  v. 
Abbett,  102  Ind.  233;  McMuUen  v. 
State,  105  Ind.  334;  Pickering  v.  State, 
106  Ind.  228;  Baltimore,  etc.,  R.  Co.  v. 
North,  103  Ind.  486. 

4.  Sichler  v.  Look,  93  Cal.  607; 
Emeric  v,  Alvarado,  64  Cal.  529.^ 

Thus  where  a  judgment  recited  that 
an  appellant  had  been  '*  duly  and  regu- 
larly summoned,"  and  there  was  found 
in  the  judgment-roll  in  support  of  this 
recital  in  the  judgment  an  affidavit 
of  publication  of  the  summons  and  of 
a  deposit  of  a  copy  thereof,  as  re- 
quired by  the  statute  in  case  of  ser- 
vice by  publication,  the  affidavit  of 
the  printer  or  his  foreman  or  princi- 
pal clerk  showing  the  same,  and  an 
affidavit  of  a  deposit  of  a  copy  of  the 
summons  in  the  post-office,  the  court 
said,  in  holding  that  due  service  was 
made:  "  The  statute  has  provided  that 
under  certain  circumstances  the  court 
may  obtain  jurisdiction  of  a  defendant 
by  a  service  of  the  summons  by  publi- 
cation, and  what  shall  be  the  proof  of 
such  service;  and  in  support  of  the 
judgment  of  the  court  it  will  be  pre- 
sumed upon  a  direct  appeal,  in  the  ab- 
sence of  any  evidence  to  the  contrary, 
that  this  mode  of  service  was  made 
under  a  proper  order  of  the  court 
therefor,  and  that  sufficient  affidavit 
for  such  order  was  presented  to  the 
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construction  excluding* all  presumptions  is  made,  and  the  record 
is  required  to  show  affirmatively  all  the  facts  constituting  due 
service,* 

c.  Judgment  by  Default.— So  it  is  generally  held  that  the 
record  on  appeal  from  a  judgment  by  default  must  affirmatively 
show  all  the  facts  constituting  a  good  service  of  process  on  the 
defendants.'     But  in  some  earlier  cases  it  has  been  held  on  ap- 

court  before  making  the  order.  *  *  *  If  court  will  presume,  until  the  contrary 
the  appellant  had  desired  to  show  that  be  made  to  appear,  that  minor  defend- 
no  order  for  publication  was  made  ants  who  were  nonresidents  of  the 
until  [too  late],  and  that  the  publica-  state  at  the  commencement  of  the 
tion  and  mailing  of  the  summons  action,  and  who  were  served  with 
were  premature  and  unauthorized,  he  summons  by  publication,  were  over 
should  have  presented  such  facts  in  a  the  age  of  fourteen  years,  and  that 
bill  of  exceptions,  by  which  the  proofs  no  service  of  the  summons  or  com^ 
upon  which  he  would  rely  would  be  plaint  upon  the  parents  or  persons 
properly  authenticated.  Upon  the  having  them  in  charge  was  re- 
same  rule  it  must  be  intended  that  the  quired.  Emeric  v.  Alvarado,  64  Cal. 
original  affidavit  of  mailing  had  been  529. 

lost,  and  that  the  copy  found  in  the  1.  Godfrey  v,  Valentine,  39  Minn, 

judgment-roll  was  substituted  therefor  336. 

by  the  order  of  the  court  upon  a  proper  Thus  a  statement  in  the  judgment- 
showing  (Code  Civ.  Pro.,  §  1045);  also  roll  embraced  in  the  affidavit  of  publi* 
that  the  indorsement  upon  the  com-  cation  that  th^  summons  was  pub'^ 
plaint  of  the  default  of  the  defendant  lished  for  a  period  of  six  weeks,  com- 
prior  to  the  date  of  the  affidavit  was  mencing  on  the  23d  day  of  June,  1883, 
made  upon  proper  proof  of  such  mail-  on  which  day  it  was  first  published, 
ing,  even  though  the  same  does  not  and  ending  on  the  4th  day  of  August, 
appear  in  the  record."  Sichler  v.  1883,  on  which  day  it  was  last  pub- 
Look,  93  Cal.  608.  lished,  does  not  on  appeal  "  show  pub- 

CoUateral     Attack     Dlitingnished.  —  lication  once  a  week,"  as  the  statute 

**The  main  difference  between  coUat-  required. 

eral  knd  direct  attacks  is,  that  in  the  The  want  of  jurisdiction  thus  shown 

former  the   record   alone  can  be   in-  is  not  cured  by  an  appearance  of  the 

spected,  and  is  conclusively  presumed  defendant  after  judgment  to  secure  a 

to  be  correct;  while  on  direct  attack  relief   from   the  judgment  as  to  set 

the  true  facts  may  be  shown,  and  then  aside  the  judgment.     *'  In  thus  urging 

the  judgment   itself   on  appeal   may  his  legal  right  and  then  invoking  and 

be  reversed  or  modified."     Lyons  v,  consenting  to  the  future  action  of  the 

Roach,  84  Cal.  30;  Sichler  v.  Look,  93  court,   the   moving  party  should  not 

Cal.  606.  be  deemed  to   have   conferred  juris- 

Confliet  with  Finding. — But  where  the  diction  retrospectively  so  as  to  render 

record  on  appeal  contradicts  the  find-  valid  the  previous  judgment,  which, 

ing  in  the  judgment  as  to  service,  the  being  unsupported  "  by  any  authorized 

finding  must  be  disregarded  and  judg-  judicial  proceedings,  was  not  merely 

ment  reversed.     Lonkey  v,  Keyes  Sil-  voidable,  but  void  and  in  legal  effect 

ver  Min.  Co.,  21  Nev.  312;   Cloud  v,  a  nullity.     Gray  v.  Hawes,  8  Cal.  563^ 

Pierce   City,  86   Mo.    366:   Adams   v,  Shaw  v,  Kowland,  32  Kan.  154;  Boal» 

Cowles,  95  Mo.  506;  Settlemier  v,  Sul-  v,   Shules,    29    Iowa    507;    Briggs   v, 

livan,  97  U.  S.  448;  Cheely  v,  Clayton,  Sneghan,  45  Ind.  14;  State  v.  Cohen, 

no  U.  S.  708;  Galpin  t/.  Page,  18  Wall.  13  S.  Car.   198;  Moore  v.  Watkins,  i 

(U. S.) 350;  Pollard  f.  Wegener,  13  Wis.  Ark.    268;    Godfrey  v,   Valentine,   39 

575;  Shea  V.  Knoxville,  etc..  R.  Co.,  6  Minn.  336;  overruling  Curtis  v.  Jack- 

Baxt.  (Tenn.)  277;  Hobby  z'.  Bunch,  83  son,  23   Minn.   268.     See  article   Ap- 

Ga.  11;  Shenandoah  Valley  R.  Co.  v.  pearancbs,  XVIII.  4. 

Ashby,  86  Va.  235;  Coan  v.  Clow,  83  2.  Carlton  r.  Miller,    2    Tex.    Civ, 

Ind.  419;  Odell  v.  Campbell,  9  Oregon  App.  619;  Burditt  v.  Howth,  45  Tex. 

300;  Belcher  v»  Chambers,  53  Cal.  639.  466;     Fitch    v.  Boyer,   51    Tex.    344; 

Minor     Defendants. — The    appellate  Wheeler  v,  Ahrenbeak,  54  Tex.  535; 
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peal  that  it  would  be  presumed  that  the  court  below  was  duly 

satisfied  that  jurisdiction  existed  by  due  proof  of  service,  and  that 
such  presumption  would  validate  the  judgment  on  appeal  unless 
the  contrary  was  shown  by  the  record.* 

Tread  way  v,  Eastburn,   $7  Tex.  214;  does    not    affirmatively  show   it,   al- 

Hart  V.  Weatberford,  19  Tex.  57;  Wil-  though  the  recital  of  judgment  states 

kinson  V.  Bayley,  71  Wis.  131;  Matte-  that    all   the    defendants    were   duly 

son  V,  Smith,  37  Wis.  333.  served.  Carlton  v.  Miller,  2  Tex.  Civ. 

*'  Upon  an  appeal  from  a  judgment  App.  619:  Burditt  v.  Howth,  45  Tex» 
by  deiault  we  are  of  the  opinion  that  466;  Fitch  v,  Boyer,  51  Tex.  344; 
the  record  must  affirmatively  show  Wheeler  v,  AhrenbeaJc,  54  Tex.  536; 
jurisdiction  of  the  defendant  either  by  Treadway  v.  Eastburn,  57  Tex.  214. 
his  appearance  or  by  a  proper  service  So  where  service  of  process  upon 
of  process,  and  no  presumption  can  be  father,  mother,  or  guardian  of  an  in- 
indulged  that  there  was  some  other  fant  was  necessary  to  confer  jurisdic- 
and  different  mode  than  that  which  tion,  and  the  record  showed  that  proc- 
appears  in  the  record."  Lonkey  v,  ess  was  served  on  the  infant  "J. 
Keyes  Silver  Min.  Co.,  21  Nev.  312,  W.  Jones"  in  an  action  to  enforce 
citing  Schloss  v.  White,  16  Cal.  68;  a  lien,  and  upon  "J.  B.  Jones"  as 
People  V,  De  Bernal,  43  Cal.  489.  another  defendant,  it  will  not  be  pre- 

Bacital  in  Judgment. — If  due  service  sumed  that  *' J.  B.  Tones"  was  father 

is  not  shown  on  the  face  of  the  proc-  of    "J.   W.    Jones      to    sustain    the 

ess  itself,  even  a  recital  in  the  judg-  judgment.    Jones  v.  Mathews  (Miss.^ 

ment  that  it  was  duly  served  will  not  1888),  4  So.  Rep.  547. 

legalize  the  judgment,  and  it  will  be  Dafaiilt  after  Tleading.— It  is  evident 

reversed.    Carlton   v.   Miller,  2  Tex.  that   this    has    no    application   to    a 

Civ.  App.  619.  judgment   rendered  by   default  after 

A  Servioe  on  Corporation. — So  where  the  court  has  struck  out  the  pleading 

a  judgment   recited   that   "  summons  of  a  party  who  fails  to  replead.     If  a 

was  issued  and  served  as  by  law  pro-  party  has  pleaded  he  has  appeared, 

vided,  and  that  all  parties  were  prop-  and    no   presumption  is  required  a» 

erly  before  the  court,"  and  a  statute  to    that    fact.     McKinney    v.    State, 

provided  that,  where  an   action  was  loi  Ind.  355. 

brought  against  a  corporation  organ-  So  where  a  decree  recites  judgment 

ized  under  laws  of  another  state,  ser-  by  default,  but  an  answer  is  found  on 

vice   might    be   made  on    a  resident  record,  the  judgment  will  be  presumed 

agent  thereof,  or  in  his  absence  on  the  regular.     De  Pedrorena  v.  Hotchkiss^ 

secretary  of  the  state  where  organized,  95  Cal.  636. 

and  in  addition  that  a  copy  of  the  sum-  1.  Stevens   v.    Helm,   15   Ind.   183; 

mons  and  complaint  should  be  mailed  State  v,  Elgin,  11  Iowa  216;  Muscatine 

to  the  president  and  trustees  at  their  Turn  Verein  v*  Funck,  18  Iowa  469; 

place  of  business  in  such  foreign  state,  Fleming  v.  Beck,  48  Pa.  St.  309;  Gil- 

and  the  record  on  appeal  from  a  judg-  Christ  v.  Cannon,    i   Coldw.  (Tenn.) 

ment  by  default  against  such  corpora-  581;  St.  Louis  v.  Lanigan,  97  Mo.  175. 

tions  failed  to  show  personal  service,  A  defendant  on  the  trial  below  in 

but  did  show  service  on  the  foreign  condemnation  proceedings,  appealed, 

deputy  secretary  of  state — held^  that  and   assigned    as   error    that    Henry 

such  service  was  not  authorized   by  Learned  and  Patrick  McMahon,  who 

the  statute,  and  that  the  fact  that  the  were    parties    defendants,  were     not 

record  showed  proper  mailing  of  a  copy  served  with  process  nor  by  publica- 

of  the  complaint  and  summons  did  not  tion,  nor  did  they  enter  appearance  to 

cure  the  defect  or  validate  the  judg-  the  action.    But  the  court  said:  "The 

ment.     Lonkey  v,  Keyes  Silver  Min.  record  shows  that  Mrs.  P.  McMahon 

Co.,  21  Nev.  312.  entered  her  voluntary  appearance  to 

Bervioe  on  Infant  Defendants. — Where  the  action,  and  in  absence  of  aught 

judgment  by    default   was    rendered  to  the  contrary  in  the  record  appear- 

against     infant    defendants,    it   will  ing,  it  must  be  taken  for  granted  that 

not   be    presumed  that  an  amended  she  was  the  McMahon  mentioned  in 

petition    found    in    the    record    was  the  petition,  writ,  and  judgment,  and 

served  upon  them  where  the  record  the  real  party  in  interest.  *  *  *  As  to 
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d.  In  Criminal  Cases. — No  presumption  will  be  made  in 
criminal  cases  that  the  trial  court  had  jurisdiction  locus  delictu 
It  must  be  affirmatively  shown  on  the  record.* 

9.  Organization  of  CoartB. — So  a  special  judge  will  be  presumed 
to  have  been  legally  appointed  where  the  order  or  manner  of  his  ap- 
pointment is  not  contained  in  the  record,*  or  it  does  not  affirma- 
tively ap|>ear  to  have  been  objected  to  below,'  and  the  terms 
of  court  will  be  presumed  to  have  been  legally  held  and  ad- 
journed.* 

Henry  Learned  *  *  *  it  will  be  pre-  by  a  sheriff,  clerk,  and  auditor,  and  on 

sumed  that  the  circuit  court  obeyed  appeal  it  was  objected  that  his  appoint- 

the  rules  of  law,  and  had  acquired  ju-  ment  was  illegal,  the  court  said  on  ap- 

risdiction    as   to    Henry   Learned   in  peal:  **  The  appointment  constitutes  a 

some  appropriate  way.*'    St.  Louis  v*  part  of  the  record.   It  appears  in  legal 

Lanigan,  97  Mo.  175.  form,and  gave  to  the  appointee  at  least 

Presumption  of  Kotiee. — Where  the  a  colorable  title  to  the  office.  ***  Dur- 

record  does  not  show  that  a  default  ing  the  trial  no  attempt  was  made  to 

was  not  properly    entered,    the   pre-  impeach   the  authority  of  the  court, 

sumption  arises    that    the     required  and  after  conviction  it  was  too  late  to 

notice  was  given.    Evans  v.  Young,  question  the  validity  of  the  title  under 

10  Colo.  316.  which    its    duties    were    exercised." 

Offloer  Prosamed  Bisintoreitod. — Mere  Case  v.  State,  5  Ind.  i.  See  also 
identity  of  name  will  not  after  judg-  Jones  v.  State,  11  Ind.  357;  Shattuck 
ment  by  default  authorize  the  appcl-  v.  State,  11  Ind.  473;  Feaster  t^.  Wood- 
late  court  to  presume  for  the  purpose  fill,  33  Ind.  499;  Oppenheim  v.  Pitts- 
of  reversing  the  judgment  that  the  burgh,  etc.,  R.  Co., 85  Ind.  471;  State 
sheriff  who  executed  the  summons  on  v.  Murdock,  86  Ind.  124;  Moore  v. 
one  of  the  defendants  was  a  party  Trimble,  94  Ind.  153;  Rogers  v,  Beau- 
to  the  writ.  Cumming  v.  Richards,  champ,  102  Ind.  33. 
32  Ala.  459.  And  see  for  further  ex-  Probate  Judge. — Where  the  probate 
position  of  the  subject  the  article  De-  judge  of  the  county  in  which  an  ac- 
FAULTS.  tion  was  brought  was  authorized  to 

1.  State  V.  Clark  First  Nat.   Bank  sign  a  writ  of    attachment,  and    he 

(S.  Dak.,   1892),  51   N.  W.  Rep.  780;  signed  **  H.  S.Miller,  County  Judge," 

Stazey  v»  State,  58  Ind.  514;  State  t/.  it  was  presumed   on  appeal  that   he 

McGinniss,    74  Mo.    245;    People   v.  was  judge  of  the  county  in  which  the 

Parks,  44  Cal.  105;  Larkin  v.  People,  suit  was  brought.     Reed  v.  Bagley,  24 

61  Barb.  (N.  Y.)  226;  Dougherty  v.  Neb.  332. 

People,  118  111.  160;  Sedberryz/.  State,  Signatiire  of  Beoord. — It  will  be  pre- 

14  Tex.  App.  233.  sumed  that  a  special  judge  who  signed 

Servioe  of  Indiotment,    eto. — But    it  the  record  on  appeal  had  authority  to 

will  be  presumed  that  a  copy  of  the  do  so.     Green  v.  Walker,  99  Mo.  68. 

indictment  and  of  the  special  venue  Seappointment.  —  And  where  a  reap- 

was  seasonably  served  in  compliance  pointment  is  necessary  to  validate  his 

with  the  order,  where  the   record  is  acts,  it  will  be  presumed  to  have  been 

silent.  Walker  v.   State,   91  Ala.  76,  properly  made.     Montgomery  County 

citing  Clarke   v.   State,    78  Ala.  474;  v.  Courtney,  105  Ind.  311. 

Breden  v.  State,  88  Ala.  20.  8.   Smurr  v.   State,    105    Ind.    125; 

8.  Smurr    v.    State,  105   Ind.    125;  Case  z/.  State,  5  Ind.  I ;  Jones  z/.  State, 

Strieker  v.  Kubusky,  35  111.  App.  159;  11  Ind.  357;  Shattuck  v.  State,  11  Ind. 

Scott  V,  White,  71  111.  287;    Reitz  v.  473;  Feaster  v.  Woodfill,  23  Ind.  493; 

People,  77  111.  518;  Morgan  v.  Corlies,  State  v,  Murdock,  86  Ind.  124;  Moore 

81  IlL  72;  Hess  V,  Dean,  66  Tex.  663;  v,  Trimble,   94  Ind.    153  ;    Rogers  v, 

Koehler  v.    Earl,   77  Tex.   188;  Van  Beauchamp,  102  Ind.  33  ;  Harman  v» 

Slyke  V.  Trempeleau  County  Farmers'  Copenhaver,  89  Va.  836. 

Mut.  F.  Ins.  Co.,  39  Wis.  390;  Reed  v.  4.  In  A&oUier  Comity. — If  the  record 

Bagley,  24  Neb.  332.  does  not  show  why  a  circuit  judge  is 

Appointment    of   Judge    de  Faoto. —  holding  court  in  another  circuit  than 

Where  a  judge  de  facto  was  appointed  his  own,  it  will  be  presumed  that  he 

458 


ProramptloiM  on  Appeal. 


APPEALS. 


Juries. 


10.  Jurieg. — It  will  be  presumed  that  all  the  requirements  of 
the  law  relating  to  the  drawing,  summoning,  and  selection  of  the 
petit  jury  were  complied  with,  unless  the  irregularity  affirmatively 
appears  upon  the  record.*  The  same  rule  applies  to  grand 
juries.*   The  fact  that  an  order  of  the  trial  court  required  for  the 


was  doing  so  rightly.  Scott  v.  White, 
71  III.  287;  Reitz  t/.  People,  77  lU.  518; 
Morgan  v,  Corlies,  81  111.  72. 

In  Another  District.  —  So  a  district 
judge  who  held  court  in  another  dis- 
trict than  his  own  is  presumed  to 
have  had  authority  to  do  so.  Empire 
Land,  etc.,  Co.  v,  Engley,  14  Colo. 
289. 

Term  Prolonged. — That  a  term  was 
legally  prolonged  beyond  its  natural 
limit  will  be  presumed.  State  v.  Pen- 
ley,  107  N.  Car.  808. 

Speeial  Temi. — And  that  an  order  for 
holding  a  special  term  was  duly  made. 
State  V,  Baker,  63  N.  Car.  276;  Spark- 
man  V.  Daughtry,  13  Ired.  (N.  Car.) 
168. 

'  Begnlarityof  A4Jonmment.-*Andthat 
a  term  was  duly  adjourned,  to  prevent 
conflict  with  another  term  to  be  hel4 
at  the  same  time  in  the  same  district. 
Myers  v,  Mitchell,  i  S.  Dak.  249; 
Bartley  t/.  Phillips,  114  Ind.  189. 

Acyonmed  Tenn. — So  an  adjourned 
term  of  court,  held  under  color  of  au- 
thority, will  be  presumed  to  have 
been  properly  ordered  and  held. 
Smurr  r.  State,  105  Ind.  131;  Porter 
V,  State,  2  Ind.  435;  Shirts  v.  Irons, 
28  Ind.  458;  Harper  v.  State,  42  Ind. 
405;  State  V.  Clark,  30  Iowa  168;  Cook 
V.  Smith,  54  Iowa  636;  Cook  v,  Skelton, 
20  III.  107. 

1.  Alabama, — Cleveland  v.  State,  86 
Ala.  I. 

Colorado, — Parker  v.  People,  13  Colo. 

155. 

Illinois, — People  v,  Madison  Coun- 
ty, 23  III.  App.  386,  125  111.  334;  Pate 
V,  People,  8  111.  644. 

Iowa, — Allison  v,  Chicago,  etc.,  R. 
Co.,  76  Iowa  209;  McMurrin  v,  Rigby, 
87  Iowa  18. 

Minnesota, — State  v,  Brecht,  41 
Minn.  50;  Davis  v.  Severance,  49 
Minn.  528. 

Nebraska. — Brunck  v.  Wood,  33 
Neb.  639;  Gapen  v,  Bretternitz,  31 
Neb.  302. 

CV^^^n.— State  v,  Tom,  8  Oregon  179. 

Tennessee, — McDaniel  v,  Adams,  87 
Tenn.  756. 

TVjra/.— Williams  v.  State,  29  Tex. 
App.  89. 


Virginia, — Harman  v,  Copenhaver, 
89  Va.  836. 

Wisconsin, — Osgood  v.  State,  64 
Wis.  472. 

United  States, — New  Orleans,  etc., 
R.  Co.  V,  Jopes,  142  U.  S.  18;  South- 
ern Pac.  Co.  V,  Rauh,  49  Fed.  Rep. 
696. 

dnalifioatlons.  —  So  it  will  be  pre- 
sumed  that  the  jurors  possessed  req- 
uisite qualifications  where  the  record 
recites  that  there  was  a  jury  of  twelve 
lawful  men.  French  v.  State,  12  Ind. 
670. 

Special  Venire. — Where  a  writ  of 
special  venire  states  that  jurors  named 
therein  were  selected  according  to 
law,  it  will  be  presumed  that  all  the 
requirements  were  fulfilled.  .  Handi- 
line  V,  State,  6  Tex.  App.  347;  Nash 
V.  State,  2  Tex.  App.  362;  Gregory  v, 
Allen,  Mart.  &  Y.  (Tenn.)  74. 

Challenged  OeneraUy.— So  where  a 
juror  was  challenged  generally  for 
cause  not  shown  on  appeal,  and  it  was 
sustained,  it  will  be  presumed  that  the 
jury  was  not  a  legal  panel.  Chicago, 
etc.,  R.  Co.  V.  Aldrich,  134  111.  g. 

Setting  aside  Panel. -> An  order  set- 
ting aside  a  regular  panel  and  sum- 
moning another  is  presumed  regular, 
where  the  record  does  not  show  the 
grounds  therefor.  Dixon  v.  State,  29 
Ark.  165. 

Lawful  Knmber. — On  a  record  entry, 
**  Issues  tried  by  a  jury  of  good  and 
lawful  men,"  after  verdict  it  was  pre- 
sumed on  appeal  that  there  were  twelve 
jurors,  although  only  eleven  names 
were  set  out  in  the  record,  where  no 
objection  was  made  below.  Larillian 
V,  Lane,  8  Ark.  372. 

Contra, — The  record  stated  that 
'*  thereupon  came  a  jury  of  good  and 
lawful  men,  to  wit,"  naming  thereafter 
only  eleven.  Held^  that  it  could  not  be 
presumed  there  were  twelve.  Hunt 
V.  State,  61  Miss.  577. 

2.  Thus  it  will  be  presumed  that  a 
venire  facias  was  regular,  if  not  spread 
on  the  face  of  the  record,  and  the  latter 
shows  the  selection  of  a  grand  jury  of 
good  and  lawful  men.  Conner  v. 
State,  4  Yerg.  (Tenn.)  137;  Cornwall 
V.   State,    Mart.  &    Y.    (Tenn.)    147; 
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issuance  of  a  special  venire  on  appeal  was  regularly  made  and  en^ 
tered,  will  be  presumed  where  no  objection  appears  to  have  been 
taken  thereto  below  ;*  and  that  the  court  rightly  exercised  its 
discretion  in  refusing  or  accepting  jurors  where  all  the  evidence 
upon  which  it  acted  is  not  brought  up.*    So  it  will  be  presumed 

M'Clure  v.  State,  i  Yerg.  (Tenn.)  206;  Le^al  Panel. — So  where   it  appears 

State  V,  Davidson,  2  Coldw.  (Tenn.)  affirmatively  by  the  record,  and  also 

186.  by  recital  m  the  copy  of  the  indict- 

Order  Presumed. — And  therefore  an  ment  which  it  contains,  that  the  in- 
order  may  be  presumed,  as  it  will  not  dictment  was  returned  by  the  grand 
be  supposed  that  the  clerk  acted  with-  jury,  the  presumption  must  be  that 
out  it.  State  v.  Cole,  9  Humph,  it  was  a  legally  impaneled  grand  jury. 
(Tenn.)  626.  O'Brien  v.  State,  125  Ind.  40. 

Good  and  Lawful  Men. — So  they  will  1.  Williams  v.  State,  29  Tex.  App. 

be  presumed  to  be  good  and  lawful  89. 

men  if  the  record  shows  selection,  ^m-  2.  Dupuy  v,  Quinn  (Supreme  Ct.), 

panelment,  and    charge.      Galvin    v,  16  N.   Y.  Supp.  708;  State  v,  Tom,  S 

State,  6  Coldw.  (Tenn.)  285;  Turner  Oregon  179;  State  v.  Brown,  7  Oregon 

V.    State,    9     Humph.     (Tenn.)    119;  186;  Hayden  v.  Long,  8  Oregon  244; 

McCliire  v.  State,  i  Yerg.  (Tenn.)  215.  State   v.   Saunders,    14    Oregon    300; 

Begularly  Sworn. — So  where  the  rec-  Southern  Pac.  Co.  v,  Rauh,  49  Fed. 

ord  stated  that  a  jury  were  '*  called,  Rep.  696;  U.  S.  v,  Groesbeck,  4  Utah 

impaneled,  and  sworn,"  it  was   pre-  495. 

sumed  that  they  were  regularly  sworn.  Bejeetion  of  Jurymen.  —  Defendant'^ 

Potsdamert^.  State,  17  Fla.  895.  counsel  made  the  point  that  a  certain 

Where  the  caption  of  an  indictment  juror  was  incompetent.     The  record 

as  shown  by  the  record  states  that  a  on  appeal  disclosed  that  the  court  said 

grand   jury  **  were  duly  chosen,  im-  to   the   juror  after  his    examination, 

paneled,  and  sworn  diligently  to  in-  "Stand    aside,"    the    usual    formula 

quire,"  etc.,  *'do  present,"  it  will  be  for  rejecting  a  juror.    The  record  also 

presumed    that    the   presentment    is  disclosed    that    the   same    juror  was 

upon  their  oath.     Potsdamer  v.  State,  among  the  forty  accepted  by  the  judge 

17  Fla.  895.  as   competent,   that   he   was    unchal- 

Variance  in  Hame  of  Poreman.  —  So  lenged  by  the  defendant's  counsel,  and 

where  the  court  minutes   show  that  sat  as  one  of  the  twelve  trial  jurors. 

"  C.  J.   Davis  "  was  made  foreman  of  It  was  presumed  that  the  entry  "  Stand 

the  grand  jury,   and  the  indictment  aside"  was  a  mistake  of  the  stenog- 

was    indorsed    "  A    true    bill.    J.    C.  rapher,  and  that   the  juror  had   not 

Davis,"  it  will  be  presumed  that  the  been  rejected.    State  v.  Hultz,  106M0. 

variance   in   the   names   was  a  mere  41. 

clerical  error  and  immaterial.     Green  Administering  Oath. — Where  it  is  not 

v»  State,  88  Tenn.  614.  shown  what  oath  was  administered  to 

(lualifled  Oifieer. — So  a  person  who  the  jurors,  but  the  record  says  that 

appears  by  the  record  to  have  taken  they  were  sworn  according  to  law,  the 

a  juryman  in  charge,  on  separation  of  presumption  is  that  the  proper  oath 

the  jury,  will   be  presumed  to   have  was   administered.       Wells    v.    State 

been  a  properly  qualified  subordinate  (Ark.,  1891),  16 S.  W.  Rep.  577;  Hurley 

of  the  sheriff ,  where  the  contrary  does  v.    State,    29   Ark.    17;    Anderson    v, 

not  appear.      State  v.    Crawford,  99  State,  34  Ark.  257. 

Mo.  74.  Ezouse  Preenmed    Proper.  —  Defend- 

Waiver  by  Plea  of  Not  Guilty. — So  ant's  motion  to  quash  the  indictment 
where,  after  return  of  an  indictment  on  the  ground  that  the  grand  jury 
and  before  asking  that  venue  be  was  not  legally  constituted  was  over- 
changed,  the  defendant  entered  his  ruled.  It  appeared  that  certain  grand 
plea  of  not  guilty,  he  was  thereby  jurors  had  been  excused,  and  three 
presumed  to  waive  any  irregularity  in  bystanders  called  to  sit.  It  was  pre- 
the  organization  of  the  grand  jury,  sumed,  the  record  not  disclosing  the 
O'Brien  v.  State,  125  Ind.  38;  Powers  contrary,  that  the  court  excused  such 
V,  State,  87  Ind.  144;  Ford  v.  State,  persons  for  good  and  sufficient  rea- 
113  Ind.  373.  sons.     Wallis  v.  State,  54  Ark.  611. 
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that  a  jury  followed  the  instruction  given  by  the  court.* 

11.  Ab  to  Parties. — It  will  be  presumed  that  the  appellant 
was  a  party  to  the  proceedings  below,  although  the  complaint 
does  not  so  aver,*  and  that  where  a  jury  finds  for  "the  plaintiff*' 
generally,  all  the  coplaintiffs  are  included.' 

And  an  appearance  in  the  record  for  the  defendant  will  be  pre- 
sumed  to  mean  all  the  defendants,*  and  that  a  prisoner  was  repre- 
sented by  counsel  where  the  record  shows  that  arguments  were 
made,*  and  that  an  attorney  had  authority  to  appear  on  behalf 
of  his  ostensible  clients.* 

Drawing  Panel. —A    challenge   was  c.   78,  Rev.  Stat.  111.,  existed,  which 

made  to  an  array  and  overruled.    The  authorized  the  Circuit  Court  to  order 

clerk    testified    that    the    panel    was  a  special  venire  for  a  jury.    People  v. 

obtained  upon  an  order  of  the  judge  Board,  etc.,  23  111.  App.  386. 

made  upon  a  preceding  day,  directing  Jnry  of  Ten  Men.  —  On  appeal  in  a 

the  issuance  of  a  special  venire  for  civil  cause  the  record  disclosed  that 

iwenty-four  men,  and  that  upon  that  the  jury  had  consisted  of   ten  men. 

order  he  issued  the  writ  to  the  sheriff.  No  exception  appeared  to  have  been 

Held^  that  it  would  be  presumed  on  taken  in  the  trial  court.     The  appel- 

appeal,  to  sustain   the  ruling  below,  late  court  presumed  that  the  jury  was 

that  the  clerk  performed  his  duty  by  so  composed  by  consent,  or  waiver  of 

repairing  to  the  county  clerk's  office,  the  parties,  and  the  trial  legally  had. 

and  there  drawing  the  names  of  the  McDaniel  v.  Adams,  87  Tenn.  756. 

jurors.      People  v,  Madison  County,  1.  Burney    v.    State,   32   Fla.    253; 

125  111.  334.  Baker    v.    State,   30    Fla.   41;    Mont- 

Irregnlarity  of  Panel.  — Defendant  gomery  v.  Black,  124  111.  62;  Brownell 
challenged  the  panel  of  the  petit  jury  v.  Welch,  91  111.  523;  Commercial 
on  the  ground  that  it  was  illep:ally  Nat.  Bank  v.  Proctor,  98  111.  558; 
drawn,  because  the  clerk  placed  only  State  v,  Sigg,  86  Iowa  746;  Brown  v. 
twenty- four  names  instead  of  seventy-  State,  32  Tex.  Crim.  Rep.  119;  Bough- 
two  in  the  box  from  which  to  draw  ton  v.  Smith  (Supreme  Ct.),  22  N.  Y. 
the  jurors.  The  challenge  was  over-  Supp.  148;  Harper,  etc.,  Co.  v,  Wil- 
Tuled  in  the  trial  court.  The  certificate  gus,  56  Fed.  Rep.  587. 
filed,  made  by  the  clerk,  and  the  sheriff  And  that  the  jury  rejected  all  im- 
and  justice  in  whose  presence  the  proper  items  of  damages  in  accordance 
jury  were  Urawn,  and  upon  which  the  therewith.  Stanton  v,  French,  91 
venire  issued,  stated  that  twenty^four  Cal.  274. 

names  were  put  in  the  box.     It  was  So  where   the   items  of   a  demand 

held  that  the  regularity  of  the  drawing  were  specified  in  a  bill  of  particulars, 

might  have  been  proved  in  the  trial  that  the  jury  included  none  others  in 

court,  by  the  officials  present  where  it  rendering    the     verdict.       Westfield 

took  place,  although   it  contradicted  Bank  v,  Inman  (Ind.  App.,  1893),  34 

the   certificate,  and  it  would  be   pre-  N.  E.  Rep.  21. 

sumed  that  it  was  so  proved  in  the  ab-  And  that  the  jury  ignored  incompe- 
tence of  a.  bill  of  exceptions.  State  v,  tent  testimony  as  directed.  Cheatham 
Brecht,  41  Minn.  50.  v.  State,  67  Miss.  335. 

Special  Venire. — The  only  evidence  JoryPresnmedMisled.— Itwill  be  pre- 

appearing  in  the  record  to  have  been  sumed  that  the  jury  were  misled  if  no 

heard  upon  the  motion  to  quash  the  evidence  admissible  under  the  issues 

array  of    jurors    in    the    trial    court  could  have  made  the  instruction  cor- 

was  the  statement  of  the   clerk,   ac-  rect.      Murray    v.    Fry,   6    Ind.    371; 

cepted  as   testimony  by  the   parties,  Rapp  v.  Kester,  125  Ind.  79. 

that  "upon  an  order  of   the  Circuit  2.  Pickering  v.  State,  106  Ind.  228. 

Court,    Judge    W.    H.    Snyder,    last  3.  Ellis  v,  Dunn,  3  Ala.  632. 

Wednesday,  ordering  me  to  issue  a  4.  Adamson   v.    Sundey,   51    Minn, 

special   venire  for  twenty-four  men.  460. 

Upon  that  order  I  issued  the  venire  to  6.  Noble  v.  Com.  (Ky.,  1890),  13  S. 

the  sheriff.'*     It  was  presumed  that  W.  Rep.  429. 

the  contingency  provided  for  in  §  12,  6.  Frankel  v.  Creditors,  20  Nev.  53. 
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12.  Preanmptioni  as  to  Pleadingi — a.  In  General. — Pleadings 
and  rulings  thereon  will,  in  support  of  the  validity  of  the  judg- 
ment, be  presumed  correct  where  not  affirmatively  shown  errone- 
ous by  the  record.^     So  where  two  copies  of  the  same  pleading 

are  embodied  in  the  record,  that  will  be  presumed  correct  which 
sustains  the  ruling  objected  to.*    And  all  defects  in  pleadings 

Power  to  Hold  Xoal  EoUto.— So  a  cor-  Identity  of  SzhiUt.->Wbere  a  plead- 
poracion  will  be  presumed  to  have  the  ing  is  founded  upon  a  written  instru- 
right  to  buy  and  hold  real  estate,  ment,  the  original  or  a  copy  must  be 
Stockton  Sav.  Bank  v.  Staples,  98  set  forth;  but  it  is  held  that  if  it  fol- 
Cal.  189.  lows  in  the  record  the  pleading  re- 
Defendant  Presumed  of  Full  Age. — So  ferring  to  it,  the  presumption  will  be 
where  there  is  no  proof  in  the  record  that  it  is  the  one  referred  to,  although 
of  the  case  that  a  defendant  is  a  minor,  not  otherwise  identified.  McCormick 
it  will  be  presumed  that  she  was  of  Harvesting  Mach.  Co.  v.  Glidden,  94 
age  and  competent  to  make  her  own  Ind.  447;  Carper  v,  Kitt,  71  Ind.  24; 
defense.  Kavaleir  v,  Machula,  77  Hill  v.  Mayo,  73  Ind.  357;  Peoria 
Iowa  121.  Marine,   etc.,  Ins.   Co.   v,  Walser.  22 

Presumption  of  Appearanoe  by  Attorney.  Ind.    73;  Reed  v.  Broadbelt,  68  Ind. 

— A  recital  in  a  judgment  that  an  ap-  91;  Friddle  v.  Crane,  68  Ind.  5S3. 

pearance  was  made  in  a  case  by  an  Filling  Blank  by  Preenmption.  —  So 

attorney  will  be  presumed  true  on  ap-  where  a    complaint    alleges    that    a 

peal,  although  the  judgment-roll  does  written  notice  to  surrender  premises 

not  otherwise  show  it,  as  a  notice  of  at  the  expiration  of  ten  days,  which 

appearance  is  not  a  necessary  part  of    ten  days  expired the 

the  roll.     Lyons  v.  Roach,  84  Cal.  27.  commencement  of  this  suit,  and  the 

1.  Alabama, — Birmingham  Flooring  clerk  certifies  in  the  transcript  that  he 
Mills  v»  Wilder,  85  Ala.  593;  Alabama  cannot  decide  whether  the  omitted 
State  Land  Co.  2/.  Reed  (Ala.,  1891),  10  word  is  "before"  or  '*  after,"  the 
So.  Rep.  238;  Brinson  v,  Edwards,  94  court  will  interpolate  by  presumption 
Ala.  447;  Smith  v.  Dick  (Ala.,  1892),  10  the  word  which  will  support  the  corn- 
So,  Rep.  845.  plaint  and  judgment  below.     Evans 

California,  —  Cleland  v.  Waldridge,  t/.  Schaefer,  88  Ind.  92. 

78  Cal.  3S8.  DefiMtlve  Affldaylt  in   Attaeliment.— 

Illinois, — ^Waggoner  v.  Green,  40  III.  Where  an  affidavit  to  obtain  an  attach- 
App.  648;  McFarland  v,  Claypool,  30  ment  in  an  action  on  an  assigned  de- 
111.  App.  38;  Schirmeierv.  Baecker,  20  mand  failed  to  state  to  whom  the  as- 
Ill.  App.  373.  signment  was  made,  but  the  complaint 

Indiana, — Citizens*  Bank  v.  Bolen,  sworn  to  on   the   same  day  averred 

121  Ind.  301;  Sheeks  v.  Fillion,  3  Ind.  the  assignment  to  have  been  made  to 

App.  262;  Goodbub  v.  Scheller,  3  Ind.  plaintiff,  it  was  assumed*  the  contrary 

App.  318.  not  appearing  on  the  record,  that  the 

Iowa, — State  v,  Cantonwine  (Iowa,  complaint  was  before  the  justices  when 

1891),  50  N.  W.  Rep.  571.  the  attachment  was  granted,  and  the 

Kansas, — Tipton  v,  Warner,  47  Kan.  defect  in  the    affidavit    cured    by  it. 

606.  Hill  V.  Knickerbocker  Electric  Light, 

Nebraska, — Clarke  v.  Van  Court,  34  etc.,  Co.  (Supreme  Ct.),  14  N.  Y.  Supp. 

Neb.  154.  517- 

New  York, — Moriarty  v.  Zepp  (Su-  Items  of  Damages.— But  it  will  not  be 

preme  Ct.),  17  N.  Y.  Supp.  28.  presumed  that  more  items  of  damages 

Pennsylvania, — Rundell  v,  Kalbfus,  than  were  set  forth  in  a  bill  of  particu- 

125  Pa.  St.  123.  lars  was   proved.     McHugh    v,   Chi- 

Begnlarity    of   Tiling.  —  So     where  cago,  etc.,  R.  Co.,  41  Wis.  75. 

pleadings  in  the  record  do  not  explain  2.  Bill  of  Partienlars. — Thus  where 

how  they  were  embodied  therein,  but  the   record  contains  two  copies  of  a 

are  mentioned  as  filed  in  other  plead-  bill  of   particulars,   in  one  of  which 

ings,  they  must  be  treated  as  properly  damages  are  alleged  and  claimed  for 

in  the  case.     Smith  v.  Profitt,  82  Va.  property  destroyed,  and  in  another  the 

832.  claim  and  allegations  are  omitted,  the 
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apparent  on  the  record,  curable  by  the  admission  of  evidence,  will 
be  presumed  cured  where  all  the  evidence  is  not  included  in  the 
record.* 

b.  Issues. — ^Wherc  the  record  omits  the  pleadings,  issues  will 
be  presumed  to  have  been  properly  joined,*  and  that  issues  out- 
side the  scope  of  the  proceedings  were  litigated  by  consent.* 
Where  the  record  shows  that  the  case  was  tried  on  issues  joined, 
it  will  be  presumed  that  the  general  issue  was  pleaded  *  or  that 
plaintiff  took  issue  on  all  defendant's  pleas.*  Where  the  record 
shows  a  general  finding  for  defendants,  it  will  be  presumed  that 

mltng  of  the  court  permitting  the  de-  that  the  parties  appeared,  and  there  is 

fftxuction  and  damages  to  be  proved  a  finding  by  the  jury,  the  court  will 

was  presumed  to  be  made  on  the  first  presume  that  it  was  on  a  proper  issue, 

bill  alleging  it.     Denver,  etc.>  R.  Co.  although    no    plea    appears    on    the 

V,  Cowgill,  44  Kan.  325.  record.     Eastland  v.  Sparks,  22  Ala. 

1.  Brown  v,  Searte,  104  Ind.  218.  607;  Lucas  v,  Hitchcock,  2  Ala.  287. 

Where  only  part  of  the  evidence  is        BuffisiMioy  of  Pleadings. — When  plead- 

introduced,  it  will  be  presumed  that  ings  are  omitted  from  the  record  on 

the  entire  mass  supported  the  judg-  appeal,  they  will  be  presumed  to  have 

ment,  if  the  judgment  be  consistent  been    sufficient  to   support    all    find- 

with    the     pleadings.     Whitefield    v.  ings  upon  them,  Licking  Rolling  Mill 

Hippie  (Ky.,  1889),  12  S.  W.  Rep.  150.  Co.  v.  Fischer,  88  Ky.  176;  and  to  have 

Jtirlsdiction    Averments. — It  will    be  supported    the    judgment    rendered, 

presumed,  where  the  evidence  is  not  Whitefield  v.  Hippie  (Ky.,  1889),  12  S. 

all  introduced  in  the  record,  that  juris-  W.  Rep.  150.  , 

dictional  allegations  of  the  complaint        Beply  to  Amended  Answer. — So  where 

were   proved.      Farrell  v.    Drees,  41  a  reply  is  necessary  to  an  amended 

Wis.  186.  answer,  and  there  is  no  reply,  and  the 

Vo  Cause  of  Aotion. — But  where  a  original  pleadings  are  not  contained  in 

pleading  is  demurred   to    because  it  the  record,  it  will  be  presumed  that 

does  not  state  facts  sufiicient  to  create  the  amended  answer  contained   sub- 

a  cause  of  action,  it  will  not  be  pre-  stantially  the  same  matter  as  the  orig- 

sumed  that  facts  supplying  the  defects  inal  answer,   to  which  a   reply  was 

were  shown  in  evidence.     Lime  City  made.    Lamberty  v.  Roberts  (Supreme 

Building,  etc.,  Assoc,  v.  Wagner,  122  Ct.),  loN.  Y.  Supp.  190. 
Ind.  78:  Farrell  v.  Drees,  41  Wis.  186;        Srror  not  Presomed.— It  will  not  be 

McHugh  V,  Chicago,  etc.,  R.  Co.,  41  presumed  on  appeal  that  a  complaint 

Wis.  75.  which  is  not  embodied  in  the  record 

Theory  of  the  Cnse.^The  presump-  contained      demurrable      allegations, 

tion  on  appeal  is  that  the  trial  court  Johnston  v.  Holmes,  32  S.  Car.  434. 
adheres  throughout  the  case  to  the        Amendment  of  TnsniBdent  fomplaint.  — 

theory  of  its  rulings  on  pleadings  or  Where  an  insuflScient  complaint  was 

evidence.     Replogle  v,  American  Ins.  amended,  but    the    amendment    was 

Co.,  132  Ind.  368.  omitted  from  the  record,  it  was  pre- 

Constractlon  of  Avennenti. — ^Upon  the  sumed   that   the   amended    complaint 

same  principle  the  appellate  court  will  showed  a  good  cause  of  action.   Kelsey 

follow  the  trial  court's  construction  of  v»  Chicago,  etc.,  R.  Co.,  i  S.  Dak.  80. 
the    averments    of    pleadings    where        8.  Ahlberg    v.    Swedish    American 

capable    of    different  interpretations.  Bank,  51  Minn.  162;  St.  Paul,  etc.,  R. 

Comegys  v,  Emerick,  134  Ind.  148.  Co.  v.  Bradburg,  42  Minn.  222. 

8.  Steed  v.   Knowles,  97  Ala.  573;        4.  Odum  ».  Rutledge,  etc.,  Co.,  94 

Swearingen  v,   Wilson,   a  Tex.   Civ.  Ala.  488;  May  v.  Sharp,  49  Ala.   140; 

App.  157;  Citizens'  Bank  v.  Bolen,  121  Hatchett  v.  Molton,  76  Ala.  410;  Steed 

Ind.   301;  Holland   v.  Union  County,  v.  Knowles,  97  Ala.  573;  Petty  v.  Dill, 

68  Iowa  56;  Clay  v.  Johnson,  5  Litt.  53  Ala.  645. 
(Ky.)  176.  5.  Home  Protection  v,  Caldwell,  85 

So  where  a  judgment  entry  shows  Ala.  607. 
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the  jury  disregarded  an  immaterial  issue  and  found  on  a  material 
issue  presented  by  the  court.* 

Omitted  Doolarations. — An  omitted  declaration  or  complaint  is  pre- 
sumed to  have  stated  all  the  facts  necessary  to  constitute  a  cause 
of  action.* 

Answer. — Where  the  answer  is  absent  from  the  record  and  judg- 
ment was  rendered  for  defendant,  the  answer  will  be  presumed 
to  liave  stated  a  good  defense.* 

Tnetruotions — And  instructions  given  will  be  presumed  to  have 
been  based  upon  pleadings  which  supported  them.* 

c.  Filing  and  Striking  out  Pleadings — raing. — So  it  will 

be  presumed  that  pleadings  were  properly  filed  where  the  record 
is  silent,^  and  that  an  amended  complaint  found  therein  was  duly 
Tiled  :*  and  where  the  grounds  of  the  ruling  are  not  preserved, 
that  the  granting  or  denying  of  a  motion  to  file  was  justified.'^ 

Scriking  Out. — So  where  the  pleadings  stricken  out  are  not  con- 
tained in  the  record,  it  will  be  presumed  that  they  were  defec- 
tive,® and  that  they  were  stricken  out  on  a  proper  ground,  where 
the  grounds  of  the  ruling  were  not  preserved.* 


1.  State  V.  Hood,  7  Blackf.  (Ind.) 
127;  Harvey  v,  Laflin,  2  Ind.  477. 

2.  Johnston  v.  Holmes,  32  S.  Car. 

434. 

8.  Holding  v.  Smith,  42  Ind.  536. 

4.  Rundell  v.  Kalbfus,  T25  Pa.  St.  123; 
Licking  Rolling  Mill  Co.  v.  Fischer, 
88  Ky.  176. 

So  in  an  action  in  the  nature  of  a  tort 
to  recover  for  a  conspiracy,  an  instruc- 
tion  by  the  court  that  the  jury  might 
find  a  verdict  for  one  defendant  and 
against  the  others,  will  be  presumed  to 
be  supported  by  the  declaration,  where 
its  absence  from  the  record  leaves  the 
court  uncertain  whether  the  tort  was 
of  such  a  nature  as  to  require  the  jus- 
tification of  all  the  defendants.  Run- 
dell V.  Kalbfus,  125  Pa.  St.  123. 

6.  Hervey  v.  Savery,  48  Iowa  313; 
Johnson  v.  Missouri  Pac.  R.  Co.,  18 
Neb.  690;  Citizens'  Bank  v,  Bolen,  121 
Ind.  301;  Kelsey  v,  Chicago,  etc.,  R. 
Co.,  I  S.  Dak.  80. 

6.  Thus  where  leave  was  given  to  file 
an  amended  complaint,  but  the  record 
does  not  show  that  it  was  done,  al- 
though it  contains  an  amended  com- 
plaint— held,  ■  that  it  will  be  pre- 
sumed to  have  been  filed.  Dick  v. 
Hitt,  82  Ind.  92. 

7.  Thus  where  the  court  overruled  a 
motion  for  leave  to  file  an  amended 
plea,  it  will  be  sustained  on  the  ground 
that  the  plea  was  not  presented  to  the 
court  with  the  motion,  the  record  not 


preserving  a  copy.  McFarland  v, 
Claypool,  128  111.  397,  holding  also  that 
it  will  not  be  presumed  that  the  plea 
was  good. 

Beplioation. — It  will  be  presumed,  to 
uphold  a  verdict,  that  a  replication  had 
been  filed  and  that  an  issue  was  before 
the  jury  appropriate  to  the  charge 
given.     Bectis  v.  Saint,  28  Ala.  214. 

8.  McFarland  v.  Claypool,  128  111. 
397;  Prior  V,  Wilbur,  63  Vt.  407. 

9.  Cleland  v.  Walbridge,  78  Cal. 
358. 

Strikiiig  out  Amended  Complaint.— 
Defendant's  demurrer  to  an  amend- 
ed complaint  was  sustained.  Three 
years  later  plaintiff  filed  another 
amended  complaint,  which  was  strick- 
en out  on  motion  of  defendant.  No 
reason  appeared  in  the  record  why 
such  motion  was  granted,  the  judg- 
ment merely  reciting  that  the  motion 
was  made  and  granted,  and  that  by 
reason  of  law  and  of  such  order 
judgment  was  given  for  defendant. 
Held,  that  it  would  be  presumed  that 
the  amended  complaint  was  stricken 
out  as  being  substantially  similar  to 
the  first  complaint  demurred  to.  Clel- 
and V,  Walbridge,  78  Cal.  358. 

Pretamod  Stricken  out.  —  Judgment 
was  rendered  upon  sustaining  a  de- 
murrer to  certain  counts  of  an  answer. 
It  did  not  appear  by  the  record  what 
disposition  was  made  of  certain  other 
counts   in   the  answer.     They  might 
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d.  Joinder  of  Good  and  Bad  Counts. — If  a  general  verdict 
is  rendered  upon  a  complaint  or  declaration  containing  one 
count  stating  a  valid  cause  of  action,  judgment  will  not  be  re- 
versed on  appeal  because  the  other  counts  are  bad.  It  will  be 
presumed  that  the  verdict  and  judgment  were  based  upon  the 
good  count,  and  it  is  unnecessary  for  the  record  to  show  it 
afiirmatively.^     The  same  rule  obtains  in  criminal  cases.* 

Omiiiioii  of  Byidenoo. — Where  the  evidence  is  not  certified  up,  it 
will  be  presumed  sufficient  to  support  the  judgment  under  the 
valid  count.'  Where  the  evidence  is  included  in  the  record  and 
tends  to  support  the  invalid  count  only,  the  presumption  is  rebut- 
ted and  judgment  will  be  reversed.* 

€.  Misjoinder  OF  Counts. — Misjoinder  of  counts  is  presumed 
to  be  prejudicial  error.*     But  if  at  any  stage  of  the  case,  even 

properly  have  been  stricken  out,  and  443;  State  v.  Bean,  21  Mo.  269;  State  v. 

it  was  held  on  appeal  that  this  was  Montgomery,  28  Mo.  594. 

done.     Union  Dist.  Tp.  v.  Smith,  39  Amendment  of  Complaint. — Where  an 

Jowa  9.  amendment  to  the  complaint  is   re- 

1.  Bradshaw  v,  Hubbard,  6  111.  390;  quired  to  make  a  good  cause  of  ac- 

Reece  v.  Smith,  94  111.  362;  Snyder  v.  tion,  and  a  motion  is  made  and  granted 

Gaither,  4  111.  91;  Missouri  River  Tel.  by  the  court  to  amend,  it  will  be  pre- 

Co.  V,  Sioux  City  First  Nat.  Bank,  74  sumed  to  have  been  so  made  as  to 

111.   217;  Davis  V.  Taylor,  41  111.  405;  constitute    a    good  cause   of    action. 

James  v.  Dexter,  113  111.  654;  Gebbie  Kelsey  v,  Chicago,  etc.,  R.  Co.,  i  S. 

V.  Mooney,  121  111.   255;  Shreffler  v.  Dak.  80;  Dick  v.  Hitt,  82  Ind.  92. 

Wadelhofifer,    133    111.    536;    Pennsyl-  Amendment  of  Answer. — Where  plain- 

vania  Co.  v,  Backes,  133  111.  255.  tiff  makes   reply   to   a  counterclaim. 

In  Indiana  an  anomalous  rule  pre-  and  defendant  thereafter  serves  an 
-vails.  It  is  there  held  that  the  record  amended  answer,  also  pleading  a  coun- 
must  affirmatively  show  that  the  ver-  terclaim,  and  moves  for  judgment 
diet  and  judgment  proceeded  upon  the  thereon,  which  is  denied  on  the  ground 
good  paragraphs  of  a  complaint  and  that  the  reply  already  made  was  suffi- 
not  the  bad.  Schafer  v.  State,  49  Ind.  cient,  it  will  be  presumed  that  the 
460;  Evansville  Steam  Packet  Co.  v,  counterclaims  were  identical,  where 
Wildman,  63  Ind.  370;  Peery  v.  Greens-  the  record  does  not  show  the  con- 
burgh,  etc.,  Turnpike  Co.,  43  Ind.  321;  trary.  Lamberty  v,  Roberts  (Supreme 
Bailey  t/.  Troxell,  43  Ind.  432;  Wolf  v.  Ct.),  10  N.  Y.  Supp.  190;  Leslie  v, 
Schofield,  38  Ind.  175.  Leslie,  11  Abb.  Pr.  N.  S.    (N.  Y.  C. 

But  in  criminal  cases  where  there  is  PI.)  317;  Howard  v.  Michigan  Southern 

a  good  and  a  bad  count  and  a  general  R.  Co.,  5  How.   Pr.  (N.  Y.  Supreme 

verdict  of  guilty,  the  presumption  is  Ct.)  206. 

that  the  judgment  was  entered  on  the  Election. — So  where  judgment  was 

good  count.     Enwright   v.   State,   58  rendered  forthe  plaintiff  on  a  complaint 

Ind.  567:  Powers  v.  State,  87  Ind.  97.  containing  inconsistent  causes  of  ac- 

In  Abeenoe  of  Bill  of  Ezeeptions. —  tion,  it  was  presumed,  the  record  not 
"Where  there  is  one  good  count  in  the  containing  the  trial  court  proceedings, 
declaration,  and  the  record  contains  that  plaintiff  elected  to  proceed  on  the 
no  bill  of  exceptions  incorporating  the  cause  of  action  upon  which  judgment 
evidence  adduced  on  the  trial,  the  was  rendered  and  that  defendant  con- 
legal  presumption  is  that  it  was  suffi-  sented.  Davis  v.  Severance,  49  Minn, 
cient  to  sustain  the  judgment  on  that  528. 

count.    Myrick  v.  Merritt,  22  Fla.  335;  2.  Enwright  v.  State,  58   Ind.  567; 

Miller  v.  Kingsbury,  8  Fla.  356;  Dor-  Powers  v.  State,  87  Ind.  97. 

man  v,  Bigelow,  i  Fla.  323.  8.  Myrick  v.  Merritt,  22  Fla.  347. 

In    criminal    cases    the   same   rule  4.  Willey  v.  State,  46  Ind.  363. 

holds.     U.    S.   V,   Furlong,  5  Wheat.  6.  Stark  v,  Wellman,  96  Cal.  400. 

(U.  S.)  184;  State  V,  Jennings,  18  Mo.  Contraet  and  Tort. — Where  an  action 
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the  jury  disregarded  an  immaterial  issue  and  found  on  a  material 
issue  presented  by  the  court.* 

Omitted  DooUrationi. — An  omitted  declaration  or  complaint  is  pre- 
sumed to  have  stated  all  the  facts  necessary  to  constitute  a  cause 
of  action.* 

Answer. — Where  the  answer  is  absent  from  the  record  and  judg- 
ment was  rendered  for  defendant,  the  answer  will  be  presumed 
to  have  stated  a  good  defense.* 

Tnitraotions  — And  instructions  given  will  be  presumed  to  have 
been  based  upon  pleadings  which  supported  them.* 

c.  Filing  and  Striking  out  Pleadings — raing. — So  it  will 

be  presumed  that  pleadings  were  properly  filed  where  the  record 
is  silent,^  and  that  an  amended  complaint  found  therein  was  duly 
filed  :•  and  where  the  grounds  of  the  ruling  are  not  preserved, 
that  the  granting  or  denying  of  a  motion  to  file  was  justified.""^ 

Scriking  Ont. — So  where  the  pleadings  stricken  out  are  not  con- 
tained in  the  record,  it  will  be  presumed  that  they  were  defec- 
tive,® and  that  they  were  stricken  out  on  a  proper  ground,  where 
the  grounds  of  the  ruling  were  not  preserved.* 


1.  State  V,  Hood,  7  Blackf.  (Ind.) 
127;  Harvey  v.  Laflin,  2  Ind.  477. 

2.  Johnston  v.  Holmes,  32  S.  Car. 

434. 

8.  Holding  v.  Smith,  42  Ind.  536. 

4.  Rundell  v.  Kalbfus,  125  Pa.  St.  123; 
Licking  Rolling  Mill  Co.  v,  Fischer, 
88  Ky.  176. 

So  in  an  action  in  the  nature  of  a  tort 
to  recover  for  a  conspiracy,  an  instruc- 
tion by  the  court  that  the  jury  might 
find  a  verdict  for  one  defendant  and 
against  the  others,  will  be  presumed  to 
be  supported  by  the  declaration,  where 
its  absence  from  the  record  leaves  the 
court  uncertain  whether  the  tort  was 
of  such  a  nature  as  to  require  the  jus- 
tification of  all  the  defendants.  Run- 
dell V.  Kalbfus,  125  Pa.  St.  123. 

6.  Hervey  v,  Savery,  48  Iowa  313; 
Johnson  v.  Missouri  Pac.  R.  Co.,  18 
Neb.  690;  Citizens*  Bank  v,  Bolen,  121 
Ind.  301;  Kelsey  v,  Chicago,  etc.,  R. 
Co.,  I  S.  Dak.  80. 

6.  Thus  where  leave  was  given  to  file 
an  amended  complaint,  but  the  record 
does  not  show  that  it  was  done,  al- 
though it  contains  an  amended  com- 
plaint— held,  '  that  it  will  be  pre- 
sumed to  have  been  filed.  Dick  v, 
Hitt,  82  Ind.  92. 

7.  Thus  where  the  court  overruled  a 
motion  for  leave  to  file  an  amended 
plea,  it  will  be  sustained  on  the  ground 
that  the  plea  was  not  presented  to  the 
court  with  the  motion,  the  record  not 


preserving  a  copy.  McFarland  v, 
Claypool,  128  111.  397,  holding  also  that 
it  will  not  be  presumed  that  the  plea 
was  good. 

Beplioation. — It  will  be  presumed,  to 
uphold  a  verdict,  that  a  replication  had 
been  filed  and  that  an  issue  was  before 
the  jury  appropriate  to  the  charge 
given.     Bectis  v.  Saint,  28  Ala.  214. 

8.  McFarland  v.  Claypool,  128  111. 
397;  Prior  V,  Wilbur,  63  Vt.  407. 

9.  Cleland  v.  Walbridge,  78  Cal. 
358. 

Strikiiig  oat  Amended  Complaint. — 
Defendant*s  demurrer  to  an  amend- 
ed complaint  was  sustained.  Three 
years  later  plaintiff  filed  another 
amended  complaint,  which  was  strick- 
en out  on  motion  of  defendant.  No 
reason  appeared  in  the  record  why 
such  motion  was  granted,  the  judg- 
ment merely  reciting  that  the  motion 
was  made  and  granted,  and  that  by 
reason  of  law  and  of  such  order 
judgment  was  given  for  defendant. 
Held,  that  it  would  be  presumed  that 
the  amended  complaint  was  stricken 
out  as  being  substantially  similar  to 
the  first  complaint  demurred  to.  Clel- 
and V.  Walbridge,  78  Cal.  358. 

Presamod  Stricken  ont.  —  Judgment 
was  rendered  upon  sustaining  a  de- 
murrer to  certain  counts  of  an  answer. 
It  did  not  appear  by  the  record  what 
disposition  was  made  of  certain  other 
counts  in   the  answer.     They   might 
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d.  Joinder  of  Good  and  Bad  Counts. — If  a  general  verdict 

is  rendered  upon  a  complaint  or  declaration  containing  one 
count  stating  a  valid  cause  of  action,  judgment  will  not  be  re- 
versed on  appeal  because  the  other  counts  are  bad.  It  will  be 
presumed  that  the  verdict  and  judgment  were  based  upon  the 
good  count,  and  it  is  unnecessary  for  the  record  to  show  it 
affirmatively.^     The  same  rule  obtains  in  criminal  cases.* 

Ominion  of  Evidenee. — Where  the  evidence  is  not  certified  up,  it 
-will  be  presumed  sufficient  to  support  the  judgment  under  the 
valid  count.'  Where  the  evidence  is  included  in  the  record  and 
tends  to  support  the  invalid  count  only,  the  presumption  is  rebut- 
ted and  judgment  will  be  reversed.* 

e.  Misjoinder  OF  Counts. — Misjoinder  of  counts  is  presumed 
to  be  prejudicial  error.^     But  if  at  any  stage  of  the  case,  even 

properly  have  been  stricken  out»  and  443;  State  v.  Bean,  21  Mo.  269;  State  v. 

it  was   held  on  appeal  that  this  was  Montgomery,  28  Mo.  594. 

done.     Union  Dist.  Tp.  v.  Smith,  39  Amondmont  of  Comphdiit. — Where  an 

Iowa  9.  amendment  to  the  complaint  is   re- 

1.  Bradshaw  v.  Hubbard,  6  111.  390;  quired  to  make  a  good  cause  of  ac- 

!Reece  v.  Smith,  94  111.  362;  Snyder  v,  tion,  and  a  motion  is  made  and  granted 

Gaither,  4  III.  91;  Missouri  River  Tel.  by  the  court  to  amend,  it  will  be  pre- 

Co.  V.  Sioux  City  First  Nat.  Bank,  74  sumed  to  have  been  so  made  as  to 

111.  217;  Davis  V,  Taylor,  41  111.  405;  constitute    a    good  cause   of    action. 

James  v.  Dexter,  113  111.  654;  Gebbie  Kelsey  v,  Chicago,  etc.,  R.  Co.,  i  S. 

V,  Mooney,  121  111.   255;  Shreffler  v.  Dak.  80:  Dick  v.  Hitt,  82  Ind.  92. 

Wadelho£fer,   133    111.    536;    Pennsyl-  Amendment  of  Answer. — Where  plain- 

vaqia  Co.  v,  Backes,  133  111.  255.  tiff  makes   reply  to    a  counterclaim, 

In  Indiana  an  anomalous  rule  pre-  and   defendant    thereafter  serves  an 

vails.     It  is  there  held  that  the  record  amended  answer,  also  pleading  a  coun- 

must  affirmatively  show  that  the  ver-  terclaim,    and   moves    for    judgment 

<dict  and  judgment  proceeded  upon  the  thereon,  which  is  denied  on  the  ground 

good  paragraphs  of  a  complaint  and  that  the  reply  already  made  was  suffi- 

not  the  bad.    Schafer  v.  State,  49  Ind.  cient,  it   will  be   presumed   that   the 

460;  Evansville  Steam  Packet  Co.  v.  counterclaims   were   identical,   where 

Wildman,  63  Ind.  370;  Peeryv.  Greens-  the  record  does  not  show  the  con- 

l>urgh,  etc.,  Turnpike  Co.,  43  Ind.  321;  trary.    Lamberty  v.  Roberts  (Supreme 

Bailey  V.  Troxell,  43  Ind.  432;  Wolf  w.  Ct.),   10  N.  Y.    Supp.    190;   Leslie   v. 

Schofield.  38  Ind.  175.  Leslie,  11  Abb.  Pr.  N.  S.    (N.  Y.  C. 

But  in  criminal  cases  where  there  is  PI.)  317;  Howards.  Michigan  Southern 

a  good  and  a  bad  count  and  a  general  R.  Co.,  5  How.   Pr.  (N.  Y.  Supreme 

verdict  of  guilty,  the  presumption  is  Ct.)2o6. 

that  the  judgment  was  entered  on  the  Election. — So  where  judgment  was 

good  count.     Enwright   v.    State,    58  rendered  forthe  plaintiff  on  a  complaint 

Ind.  567:  Powers  v.  State,  87  Ind.  97.  containing  inconsistent  causes  of  ac- 

In  Abienee  of  Bill  of  Ezoeptions. —  tion,  it  was  presumed,  the  record  not 
"Where  there  is  one  good  count  in  the  containing  the  trial  court  proceedings, 
declaration,  and  the  record  contains  that  plaintiff  elected  to  proceed  on  the 
no  bill  of  exceptions  incorporating  the  cause  of  action  upon  which  judgment 
evidence  adduced  on  the  trial,  the  was  rendered  and  that  defendant  con- 
legal  presumption  is  that  it  was  suffi-  sented.  Davis  v.  Severance,  49  Minn, 
cient  to  sustain  the  judgment  on  that  528. 

count.    Myrick  v.  Merritt,  22  Fla.  335;  2.  Enwright  v.  State,  58   Ind.  567; 

Miller  v.  Kingsbury.  8  Fla.  356;  Dor-  Powers  v.  State,  87  Ind.  97. 

man  v.  Bigelow,  i  Fla.  323.  8.  Myrick  v.  Merritt.  22  Fla.  347. 

In    criminal    cases    the   same   rule  4.  Willey  v.  State,  46  Ind.  363. 

holds.     U.    S.    V,    Furlong,  5  Wheat.  6.  Stark  v.  Wellman,  96  Cal.  400. 

(U.  S.)  184;  State  V,  Jennings,  18  Mo.  Contract  and  Tort. — Where  an  action 
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after  judgment,  the  court  permits  the  objectionable  count  to  be 
stricken  out  of  the  record,  the  presumption  is  that  the  evidence 
upon  which  judmient  was  rendered  apph'ed  only  to  the  remaining 
cause  of  action.^ 

/.  Rulings  on  Demurrer — 1«  OtMna. — Where  the  record 
contains  a  demurrer,  but  no  ruling  thereon,  it  is  presumed  on 
appeal  to  have  been  waived  or  abandoned,*   and  that  a  ruling 


of  contract  was  joined  with  an  action 
of  tort  demurred  to  on  that  ground, 
and  demurrer  overruled,  the  appellate 
court  said:  *'  It  would  be  going  a 
great  way  for  this  court  to  say  that 
one  is  not  injured  by  being  sued  in  a 
mode  not  only  not  authorized,  but,  if 
he  object,  expressly  forbidden  by  stat- 
ute. How  can  we  say  that  h^  may  not 
be  able  more  conveniently  and  suc- 
cessfully to  defend  a  single  action 
than  two?  *  ♦  *  The  issues  would  be 
more  simple,  he  would  have  fewer 
questions  to  try,  and  he  would  know 
exactly  what  was  required.*'  Stark  v, 
Wellman,  96  Cal.  400. 

1.  Schirmeier    v,    Baecker,   20  111. 

App.  373. 

IB  Case  of  Joint  Dtfendanti. — Where 
a  count  charging  defendants  jointly 
was  joined  with  one  charging  but 
one  of  them,  the  court  allowed  an 
amendment  after  judgment,  and  said: 
"It  cannot  be  doubted  that  it  was 
within  the  discretion  of  the  court  un- 
der our  present  statute  to  permit  the 
plaintiff  to  amend  her  declaration  by 
expunging  all  the  counts  except  those 
in'which  the  defendants  were  jointly 
charged  with  malicious  prosecution. 
After  the  amendment  there  was  no 
longer  any  misjoinder  of  counts,  and 
the  only  question  is  whether  any  prej- 
udice is  shown  to  have  been  done  the 
defendants  by  amendment.  The  prac- 
tical difficulty  with  the  judgment,  if  it 
had  been  rendered  upon  the  declara- 
tion as  it  was  originally  drafted,  aside 
from  the  impossibility  of  forming 
proper  issues,  would  have  been  that  it 
could  not  have  been  determined  from 
the  record  whether  the  damages  which 
were  assessed  against  both  the  de- 
fendants jointly  may  not  have  been 


applied  except  by  means  of  those  pre- 
sumptions which  the  law  raises  in 
support  of  the  judgments  of  courts  of 
general  jurisdiction.  In  support  of 
the  judgments  of  courts  of  ^general  ju- 
risdiction the  law  will  indulge  in  any 
reasonable  presumption  not  rebutted 
by  the  record  itself,  and  upon  that 
principle  it  will  be  presumed  that  the 
court  who  heard  the  evidence  would 
not  have  permitted  the  plaintiff  to  ex- 
punge from  her  declaration  the  last 
three  counts  and  take  judgment  on 
the  other  counts  if  any  poition  of  the 
evidence  adduced  before  the  jury  had 
applied  to  either  of  three  counts  so  ex- 
punged.'* Schirmeier  v,  Baecker,  ao 
111.  App.  373. 

2.  State  r.  Fitch,  113  Ind.  478;  Bir- 
mingham Flooring  Mills  v.  Wilder,  85 
Ala.  593;  Walker  v,  Cuthbert,  10  Ala. 
213;  Kirksey  v.  Dubose,  19  Ala.  43; 
Eastland  v.  Sparks,  22  Ala.  607;  Steed 
V.  Knowles,  97  Ala.  573;  Marcy  v, 
Howard,  91  Ala.  137;  Sigler  v.  Woods, 
I  Iowa  177;  Boardman  v.  Beckwith,  18 
Iowa  292;  State  v,  Ross,  21  Iowa  467; 
Dubuque  First  Nat.  Bank  v.  Carpen- 
ter, 41  Iowa  518;  Moore  v.  Gilbert,  46 
Iowa  508;  U.  S.  V.  Barnard,  i  Arizona 
319;  Basey  v.  Gallagher,  20  Wall.  (U. 
S.)670. 

Bomurror  OrerriLlod. — Or  that  it  was 
overruled  where  the  trial  court  decides 
on  the  merits.  Smith  v.  Profitt,  82  Va. 
832;  Matthews  v,  Jenkins,  80  Va.  463; 
Hinchman  v,  Ballard,  7  W.  Va. 
152. 

Where  the  record  shows  that  the 
defendant  demurred  generally  to  the 
plaintiff*s  declaration,  but  does  not 
show  any  action  thereon,  it  will  be  pre- 
sumed that  the  demurrer  was  over- 
ruled before  the  issues  of  fact  were 


given  in  whole  or  in  part  for  torts  of  submitted  to  jury.    Eastland  r.  Sparks, 

which  one  or  the  other  was  wholly  in-  22  Ala.  607;  Lucas  v.  Hitchcock,  2  Ala. 

nocent.     Is  such  difficulty  obviated  by  289. 

the  amendment  ?    We  think  it  is.    The        MoUon  to  Striko  out.— ^o  where  the 

evidence  upon  which  the  jury  assessed  record  does  not  show  that  the  court 

the  plaintiff's  damages  is  not  preserved  took  any  action  on  a  motion  to  strike 

in  the  record,  and  it  is  impossible  for  out,  it  will  be  presumed  waived.   Pitts 

us  to  know  to  which  count  it  may  have  v,  Opelika  Dist.,  79  Ala.  527;  Birming- 
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sustaining  a  demurrer  was  made  after  an  amended  pleading  was 
filed.*  An  overruled  demurrer  not  contained  in  the  record  is  pre- 
sumed to  have  been  bad.* 

So  where  the  transcript  does  not  contain  the  evidence,  a  ruling 
sustaining  a  demurrer  thereto  is  presumed  correct.'  Where  the 
record  shows  a  demurrer  argued  by  counsel,  and  judgment  thereon 
without  objection,  a  formal  joinder  or  waiver  thereof  will  be  pre- 
sumed  ;**  so  if  any  ground  of  demurrer  be  well  assigned,  a  ruling 
sustaining  it  will  be  presumed  to  be  based  thereon.^ 

Thoory  of  CaM. — Where  the  court  sustains  a  demurrer  to  a  plead- 
ing alleging  special  facts  not  admissible  under  any  other  state  of 
pleadings,  it  is  a  presumption  that  the  court  adhered  to  the 
theory  upon  which  the  demurrer  is  based  and  that  existence  of 
the  special  facts  was  excluded,  and  the  court  will  not  look  to  the 
findings  of  fact  or  conclusions  of  law  for  assurance  that  there  was 
no  waiver.* 

bam  Flooring  Mills  v.  Wilder,  85  Ala.  the  policy.      The    reply  alleged  that 

593.  the  company  affirmed  the  validity  of 

1.  Johnson  v,  Tostevin,  60  Iowa  46.  the  policy  by  requiring  the  appellant 

8.  Merriit  v.  Flemming,  42  Ala.  234;  to  furnish    plans  and   specifications, 

Newsom  v.  Huey,  36  Ala.  37;  Whitien  which   the   policy  permitted   only  in 

V.    Graves,  40  Ala.  578;   Bechdolt  v,  case  of  an  election   to  rebuild.     The 

Grand  Rapids,  etc.,  R.  Co.,  113  Ind.  company  demurred  to  the  reply.     The 

343;  State  V.  Hay,  88  Ind.  274;  Jessup  demurrer  was  sustained.  The  appellee 

V.  Trout,  77  Ind.  194:  Crowell  v,  Peru  company  claimed  on  appeal  that  the 

City,  41  Ind.  308;  Comer  v.  Himes,  49  evidence  of  facts  alleged  in  reply  was 

Ind.  482.  admissible  under  the  complaint  or  the 

3.  Baker  v.  Baker,  69  Ind.  399.  general  issue.    If  not,  that  the  error  in 
Whero  no  Preiiimption. — But  where  sustaining  the  demurrer  was  harmless, 

a  reply   in   the   record    contains   but  because  the  facts  found  by  the  court 

one   paragraph,  which  is   a  properly  and  its  conclusions  of  law  demonstrat- 

pleaded  general  denial,  and  designated  ed  that  the  evidence  was  admitted.  The 

as  the  second  paragraph,  and  a  de-  court  in  reversing  said: '*  The  question 

murrer  addressed  to  the  '*  second  para-  as  presented  to  us  is  one  of  pleadings 

graph"  is  erroneously  sustained,  the  alone.     Did  the  court  err  in  sustain- 

court  cannot  presume  that  it  was  in-  ing  a  demurrer  to  this  paragraph  of 

tended  for  some  other  paragraph  not  reply  ?    We  can  get  no  aid  in  the  de- 

in  the  record.     Eagle  Mach.  Works  v,  termination  of  this  question  from  the 

Arens,  123  Ind.  233.  finding,   or   from   an  examination  of 

4.  Gluck  V.  Cox,  90  Ala.  336.  the  evidence.     The  court  by  its  ruling 
A  Motion  for  Jadgment  sustained  be-  on  the  demurrer  held  that  such  facts 

low  will  be  presumed  on  appeal  to  have  as  were  pleaded,  even  if  proven,  would 
been  treated  as  a  demurrer  to  the  not  constitute  a  waiver.  The  pre- 
answer  where  the  record  shows  that  sumption  is  that  the  court  having  by 
after  the  ruling  evidence  was  Intro-  this  ruling  adopted  such  theory  ad- 
duced by  the  plaintiff  in  support  of  his  hered  to  it  throughout  the  case,  and  ad- 
cause  of  action,  upon  which  the  court  mitted  no  evidence  and  made  no  find- 
based  its  conclusion  of  fact.  Bethel  ing  relative  to  such  alleged  facts.  *  *  * 
V,  Robinson,  4  Wash.  446.  It  will  be  presumed  also,  that  what- 

6.  Baker  v.  Graves  (Ala.,  1893),  13  ever  evidence,  if  any,  the  appellant 

So.  Rep.  275.  may  have  had  in  support  of  this  para- 

6.  In  an  action  on  a  policy  of  insur-  graph  of  reply  was  not  offered,  and 

lance  the  complaint  alleged  that  proofs  would    therefore    not  appear  in   any 

of  law  required  by  the  policy  had  been  manner  in   the   record.      It   was   the 

furnished;  the  answer  alleged  the  for-  right  of  the  appellant  to  assume  that 

^eiture   by  violating   a  condition    of  the  court  would  adhere  to  the  theory 
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g.  Amendments. — So  it  will  be  presumed  that  pleadings  were 
properly  amended  to  validate  the  judgment  where  the  record 
shows  a  motion  to  amend,  and  does  not  affirmatively  show  that 
the  amendment  was  not  made/  as  that  an  amendment  to  conform 
pleadings  to  proof  was  duly  made,*  or  that  an  amendment  was 

indicated  by  its  ruling  in  sustaining  Southern  R.  Co.,  5  How.   Pr.  (N.  Y. 

the  demurrer,  and  he  was  not  required  Supreme  Ct.)  206;  Moriarty  v.  Zepp 

to,  and  presumptively  would  not,  offer  (Supreme  Ct.),  17  N.  Y.  Supp.  28. 

any  testimony  relating  to  the  questions  South  Dakota, — Kelsey  v.  Chicago, 

covered  by  such  ruling.    We  must  pre-  etc.,  R.  Co.,  i  S.  Dak.  80. 

sume  that  the  case  was  tried  and  de-  See  also  article  Amendments,  Vol. 

cfded  upon  that  theory.     The  theory  I.,  p.  641. 

being  erroneous,  and  relating  to  a  FtMomad  for  Sams  Cause  of  Aetioa. 
vital  and  controlling  question,  its  ef-  — Plaintiff  filed  in  the  court  below  a 
feet  being  to  exclude  such  question  petition,  an  amended  petition,  and  a 
■entirely  from  the  record,  we  cannot  seemingly  amended  petition.  The  rec- 
irom  an  examination  of  the  entire  ord  on  appeal  did  not  disclose  the  con- 
record  say  that  a  just  conclusion  tents  of  the  original  petition.  Thealle- 
was  reached."  Replogle  v.  American  gations  of  the  first  amended  petition 
Ins.  Co.,  132  Ind.  360.  were  indefinite  as  to  what  the  charac- 

To  Soply. — Where  the  answer  is  not  ter  of  the  cause  of  action  was.     The 

in   record,   an    order    sustaining  de-  second  amended  petition  stated  a  cause 

murrer  to  a  reply  on  the  ground  that  of  action  for  a  permanent  taking  and 

it  is  insufficient  to  constitute  a  defense  appropriation  of  plaintiff's  land  by  a 

will  be  presumed  correct.     Eaton  v.  railroad  company.     Held^  on  appeal, 

Patchin,  20  Wis.  485.  that  the  pleadings  would  be  presumed 

1.  Alabama.^SmwXi  v.  Dick  (Ala.,  consistent  with  the  original  petition, 
1892),  10  So.  Rep.' 845;  Alabama  State  and  that  there  was  no  substantial  de- 
Land  Co.  V,  Reed  (Ala.,  i8gi),  10  So.  parture  from  the  cause  of  action 
Rep.  238;  Brinson  v,  Edwards,  94  Ala.  therein  stated.  Wichita,  etc.,  R.  Co. 
447;Leatherwoodv.  Suggs  (Ala.,  1892),  v.  Fechheimer,  49  Kan.  643. 
II  So.  Rep.  415.  To  Bill  in  Equity. — So  an  amendment 

Illinois, — Waggoner    v.    Green,    40  to  a  bill  in  equity  to  enforce  a  judg- 

111.  App.  648.  ment,  alleging  that  defendant  in  the 

Indiana, — Burns   v.    Fox,    113   Ind.  action  in  which  the  judgment  was  ren- 

205;   Chaney  v.   State,   118  Ind.  494;  dered  was  never  served  with  process 

Dick  V,  Hitt,  82  Ind.  92;  Goodbub  v,  and  never  entered  an  appearance,  will 

Scheller,  3  Ind.  App.  318.  be  presumed  to  have  been  made  upon 

Iowa, — ^State  v.  Canton  Wine  (Iowa,  ample  evidence,  and  not  for  the  pur- 

1891),  50  N.  W.  Rep.  571.  pose  of  delay.     Mills  v,  Scott,  43  Fed. 

Kansas, — Tipton  v,  Warner,  47  Kan.  Rep.  452. 

^06;  Missouri  Valley  R.  Co.  v,  Cald-  2.  Evansville    R.   Co.   v,   Maddux, 

well,  8  Kan.  244;  Yandle  v.  Crane,  13  134  Ind.  571;   Tipton  v,  Warner,   47 

Kan.   344;  Bailey  v,  Bayne,  20  Kan.  Kan.  606;  Missouri  Valley  R.   Co.  v, 

657;  Wyandotte,  etc..  Gas  Co.  v,  Schlie-  Caldwell,  8  Kan.  244;  Yandle  v.  Crane, 

fer,  22  Kan.  468;  Grandstaff  t'.  Brown,  13  Kan.  344;  Bailey  v,  Bayne,  20  Kan. 

23  Kan.  178;  Wilcox,  etc.,  Organ  Co.  657;    Wyandotte,    etc..    Gas    Co.    v. 

t/.  Lasley,  40  Kan.  521;  Wichita,  etc.,  Schliefer,   22  Kan.  470;  Grandstaff  v. 

R.     Co.     V,     Fechheimer,    49     Kan.  Brown,    23    Kan.    178;    Hummer    v, 

643.  Lamphear,  32  Kan.  439;  Wilcox,  etc., 

Michigan,  —  Smith    v,    Pinney,     86  Organ   Co.    v,    Lasley,    40   Kan.  521. 

Mich.  484.  See  also  article  Amendments,  Vol.  I., 

Minnesota, — Dougan  v.  Turner,  51  p.  578  et  seq, 

Minn.  330.  Where  an  assessment  exhibit  sued 

Montana,  —  Barber    v,    Briscoe,     8  on  was  against  Aaron  and   John  C. 

Mont.  214.  Chaney,  and   the  one   introduced   in 

New    York, — Lamberty   v,    Roberts  evidence  was  against  Aaion  Chaney 

(Supreme   Ct.),    10  N.   Y.   Supp.  190;  alone,  the  exhibit  will  be   presumed 

Leslie  v,  Leslie,  11  Abb.  Pr.  N.  S.  (N.  amended   conformably  to  the    proof. 

Y.  C.   PI.)  317;  Howard  v,  Michigan  Chaney  v.  State,  118  Ind.  494. 
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made  upon  leave  first  obtained.*  And  even  where  the  amend- 
ment is  permitted  after  judgment,  it  will  be  presumed  to  have 
been  without  prejudice  to  the  appellant.* 

h.  Complaints — in  General. — A  complaint  omitted  from  the 
record  will  be  presumed  to  constitute  a  valid  cause  of  action.^ 
Where  the  original  complaint  does  not  appear,  an  amended 
complaint  will  be  presumed  to  have  supplied  merely  formal  de- 
fects.* A  judgment  overruling  a  petition  is  deemed  correct 
where  the  grounds  therefor  do  not  appear.* 

Sefasal  to  iMimiai. — So  a  ruling  denying  a  motion  to  dismiss  a 
complaint  will  be  presumed  correct  when  the  record  does  not 
show  the  contrary.* 

inforBUkUties. — Informalities  in  a  complaint  are  presumed  amended 
on  appeal  to  avoid  a  variance.'^ 

Ominion  of  ETidenoe. — Where  the  evidence  is  omitted,  it  will  be 
presumed  to  have  supported  the  allegations  of  the  complaint.® 

Covnterelaim. — A  counterclaim  is  presumed  allowed  or  disallowed 
by  consent,  in  the  absence  of  objection  in  the  record.* 

X.  Pleas  and  Answers— OmleeloM  from  the  Beeord. — Where  the 
record  does  not  contain  special  pleas,  it  will  be  presumed  that 
the  case  was  tried  on  the  general  issue  alone,^®  although  the  bill 


1.  Pedan  v.  Hopkins,  13  S.  &  R. 
(Pa.)  45;  Tipton  v,  Warner,  47  Kan. 
606.  See  also  article  Amendments, 
Vol.  I.,  p.  636. 

Formal  Defeote. — The  plaintiff  filed  an 
amended  complaint,  to  which  defend- 
ant excepted,  but  obeyed  the  order. 
No  copy  of  the  original  complaint  ap- 
peared in  the  bill  of  exceptions  or  else- 
where in  the  record  on  appeal,  nor  was 
there  anything  to  show  what  defects 
were  intended  to  be  cured  by  the 
amended  complaint.  Held^  that  the 
amendment  was  merely  formal,  and 
the  ruling  of  the  trial  court  was  cor- 
rect. Barber  v,  Briscoe,  8  Mont.  214. 
>3.  Burns  V.  Fox  113  Ind.  205.  Com- 
pare  Durham  v,  Fecheimer,  67  Ind. 
35;  Child  V.  Swain,  69  Ind.  230;  Mar- 
tinsville V,  Shirley,  84  Ind.  546;  Dar- 
rell  V,  Hilligoos,  etc..  Gravel  Road 
Co.,  90  Ind.  264.  See  also  article 
Amendments,  Vol.  I.,  p.  605. 

After  Trial. — Where  an  amendment 
to  a  complaint  is  allowed  after  trial, 
it  will  be  presumed  that  the  facts  to 
which  the  amendment  conforms  have 
been  fully  litigated,  and  that  there  was 
no  reason  for  opening  the  case  for 
the  introduction  of  further  testimony. 
Douganv.  Turner,  51  Minn.  330.  See 
also  article  Amendments,  Vol.  I. ,  p.  585. 

3.  Dow  V,  Northern  Land,  etc.,  Co., 
51  Minn.  326;  Johnston  v.  Holmes,  32 
S.  Car.  434. 


4.  Barber  v,  Briscoe,  8  Mont.  214. 
0.  Goodbub  V,  Hornung,   127   Ind» 
181. 

6.  Kennedy  v.  McNichols,  29  Mo.. 
App.  11;    Kley  v,   Healy,  127  N.  Y« 

555. 

7.  Goodbub  v,  Scheller,  3  Ind.  App.. 
318;  Buchanan  v.  State,  106  Ind.  251; 
Simons  v.  Busby,  119  Ind.  13. 

As  to  amendments  regarded  as  made 
on  appeal,  see  article  Amendments, 
Vol.  I.,  p.  582. 

Appearanoe  Fresnmed. — Even  where 
the  record  does  not  show  a  general 
appearance  to  have  been  entered  by 
the  plaintiff  to  the  merits  of  the  cause, 
or  that  she  had  otherwise  waived  her 
right  of  notice,  or  dismissal  for  want 
thereof,  as  the  record  contained 
nothing  to  rebut  the  presumption,  it 
was  presumed  that  her  appearance 
had  been  made.  Kennedy  v,  Mc- 
Nichols, 29  Mo.  App.  II. 

Dismissal  on  Opening.— When  a  com- 
plaint  dismissed  on  the  opening  of 
plaintiff's  counsel  is  omitted  from  the 
appeal  book,  the  opening  will  be  pre- 
sumed to  have  included  in  substance 
the  allegations  of  the  complaint  and 
nothing  inconsistent  therewith.  Kley 
V,  Healy,  127  N.  Y.  555. 

8.  Girardeau  v,  Burrough,  112  Mo. 

559. 

9.  Pace  r.  Heinley,  85  Iowa  713. 

10.  PoUak  V.   Searcy,  84  Ala.  259; 
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of  exceptions  states  that  the  plea  of  set-off  was  interposed,  and 
shows  that  an  exception  was  reserved  to  a  ruling  founded  on 
that  plea.*  Pleas  stricken  out  and  not  contained  in  the  record 
are  presumed  bad.*  And  where  a  judgment  of  nil  dicit  was 
rendered,  it  was  presumed  that  pleas  filed  in  the  cause  were 
abandoned.' 

Hatchett    v.    Molton,     76    Ala.    410;  of  his  sale  of  the  stock  of  goods  to 

Brinsonv.  Edwards.  94  Ala.  447;  Pryor  the   plaintiff.      Conceding    that    that 

V.    Beck,    21   Ala.    393;    McReynolds  question  could  have  been  raised  only 

9.   Jones,   30  Ala.   loi;  Chambers  v.  by  a  plea  of  justification  under  legal 

Walker,  42  Ala.  445.  process,  though  the  attaching  creditors 

1.  Odum  V.  Rutledge,  etc.,  K..  Co.,  themselves  were    parties    defendant, 

94  Ala.  48S.  which  was  not  the  fact  in  the  case  of 

Tho  Seoord  it  Parmmoimt, — It  is  not  Daniel  v.  Hardwick,  88  Ala.  557,  still 

the  function  of  a  bill  of  exceptions  to  we  do  not  feel  at  liberty  to  indulge  the 

show   the   pleadings  in  a  cause,  and  presumption  that  such  plea  was  not  in- 

a  mere  recital  in  it  cannot  be  allowed  terposed,  merely  because  the  record  is 

to  contradict  the  record  as  to  a  matter  silent  on  the  subject,  where  the  bill 

which  ought  to  appear  in  the  record  of  exceptions  affirmatively  states  that 

proper  instead  of  in  the  bill  of  excep-  there  was  such  a  plea,  and  makes  such 

tion.    Courie  v,  Goodwin,  89  Ala.  569.  a  showing  of  the  proceedings  on  the 

Bilenco  of  Rooord. — But  if  the  record  trial  that  a  presumption  of  th€  non- 
proper  is  wholly  silent  as  to  what  is-  existence  of  the  plea  would  involve 
sues  were  presented  by  defendant,  but  the  imputation  upon  both  the  parties 
the  bill  of  exceptions  states  thatacer-  litigant  and  the  trial  court  that  they 
tain  special  plea  was  filed,  and  the  addressed  themselves  almost  exclu- 
whole  tenor  of  its  recital  shows  that  sively  to  questions  not  presented  by 
the  matters  urged  by  both  parties,  and  the  pleadings." 

considered  by  the  court  without  ob-  In   Petty  v.   Dill,   53  Ala.  641,  the 

jection,    were    such    as    could   have  court  declined  to  ignore  a  plea  appear- 

been  properly  presented  only  by  the  ing  only  in  the  bill  of  exceptions,  al- 

special   pleas  mentioned,  the  bill  of  though  it  recognized  that  this  was  not 

exceptions  may  be  regarded  as  showing  the  place  for  it. 

that   a   special   plea  was   filed.     The  Where  the  record  shows  that  pleas 

silence   of   the  record  does   not   give  were    filed    and   demurred  to,    pleas 

rise  to  an  indisputable   presumption,  found  in  the  record  will  be  presumed 

Brinson    v,    Edwards,   94    Ala.    447,  to  be  those  which  were  filed,  although 

where  the  court  said  :  **  It  seems  more  not  signed  by  counsel  nor  indorsed 

reiasonable   to   look    to    the   showing  as  filed.     Reid  v.  Nash,  23  Ala.  733. 

liiade  by  the  bill  of  exceptions  than  2.  Cotton  v.  Bradley,  38  Ala.  506. 

to  disregard   it  altogether  and  to  in-  8.  Bryant  v.  Simpson,  3  Stew.  (Ala.) 

dulge    an    indisputable    presumption  339;  Dougherty  v.  Colquitt,  2  Ala.  337; 

that  the  only  plea  that  was  filed  was  Hutchinson  v,  Powell,  92  Ala.  619. 

one  which  does  not  present  the  ques-  B«jootion  of  Pleas. — And  where  pleas 

tion  which,  without  the  objection  of  tendered  by    the    defendant  are  re- 

either  party,  was  treated  as  the  main  jected  without  exception  being  taken 

matter  of  contention  in  the  trial.  *  *  *  by  him,  he  is  presumed  to  acquiesce 

From  the  recital  in  the  bill  of  excep-  therein.     Fry  v.  Leslie,   87  Va.  269; 

tions  in  this  case  of  the  evidence  in-  Herrington  v,  Harkins,  i  Rob.  (Va.) 

troduced   by  both   parties,   from   the  624:  White  v.  Toncray,  9  Leigh  (Va.) 

part  of  the  general  charge  of  the  court  347;  Bowyer  v.  Hewitt,  2  Gratt.  (Va.) 

to  which  an  exception  was  reserved,  193;  Roanoke  Land,  etc.,  Co.  v»  Karn, 

from  the  charge  given  at  the  request  of  80    Va.    589;    Morrissett  v.    Com.,   6 

the  plaintiff,  and  from  the  charges  re-  Gratt.  (Va.)  673;  Lawrence  v.  Com., 

quested  by  the  defendant  and  refused,  86  Va.  573;  Offtendinger  v.   Ford,  86 

it  clearly  appears  that  the  contest  in  the  Va.  917. 

trial  courtwas  on  the  question  of  the  va-  To  the  Merits. — Where  no  pleas  are 

lidity,  as  against  the  defendants  who  contained  in  the  record,  it  will  be  pre- 

were  attaching  creditors  of  Avenger,  sumed  that  those  only  were  filed  which 
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X^deneo. — Where  a  special  plea  is  erroneously  overruled,  it  will 
be  presumed  that  the  evidence  admissible  thereunder  was  intro- 
duced under  the  general  issue,  if  it  could  be.* 

Yorifieation. — A  pleading  will  be  presumed  verified  by  the  proper 
party  where  it  is  not  stated  in  the  record  by  whom  it  is  verified.* 
j.  Indictments. — A  ruling  granting  or  denying  a  motion  to 
quash  will  be  presumed  correct  where  the  grounds  of  the  motion 
do  not  appear,^  and  it  will  be  presumed  that  a  person  who  verifies 
an  information  on  oath  has  actual  knowledge  of  the  facts  alleged 
therein.*  So  it  will  be  presumed  that  all  the  prelimmaries  re- 
quired for  an  indictment  were  properly  complied  with,*  and,  where 
omitted  from  the  record,  that  the  indictment  supported  the  judg- 
ment of  conviction.*  The  appellate  court  will  so  construe  the 
indictment  as  to  support  the  judgment  by  refusing  to  draw  there- 
from any  unnecessary  presumptions  impugning  its  validity.^ 

13.  Fresnmptions  as  to  Evidence  —  a.  In  General. — Rulings 
admitting  or  rejecting  evidence  are  presumed  correct  where  the 
record  does  not  affirmatively  show  error.® 

b.  As  TO  Admissibility  of  Evidence — in  oonerai. — If  evi- 
dence could  have  been  legally  admitted  for  any  purpose,  it  will 
be  presumed  on  appeal  to  have  been  rightly  admitted,*  where  all 

went  to  the  merits.     Pryor  v»  Beck,  Drawing  Jury. — So  that  comxnission- 

21  Ala.  393.  ers  of  jurors  performed  their  duty  ac- 

Additional  Plea — Striking  out  Plea. —  cording  to  law  in  drawing  the  required 

And  that  a  motion  for  leave  to  file  an  numbers  for  grand  and  petit  juries, 

additional  plea  was  properly  overruled  English  v.  State,  31  Fla.  342. 

where  it  is  not  in  the  record,  and  that  6.  Benson  v.  Com.,  158  Mass.  164; 

a  plea  was  stricken  out  for  a  sufficient  Com.  v.  Lowrey,  159  Mass.  62. 

cause  where  not  preserved  in  the  rec-  7.  Com.  v.  Lowrey,    159  Mass.  62; 

ord.     Parish   v,   Jones,  23  Ark.  323;  Stevens  v.  Com..  4  Met.  ^Mass.)  364; 

Livingston   v.  L'Engle.   22   Fla.   427;  Carlton  v.  Com.,  5  Met.   (Mass.)  532; 

McNealy  v.  State,  17  Fla.   198;  Free-  Benson  v.  Com.,  158  Mass.  164. 

man  v.  Timanus,  12  Fla.  393;  Barger  Several  Counti. — So  where   the'  in- 

V.  Hobbs,  67  111.  592.  dictment    contains    three    counts    on 

1.  Wood  V,  Crane,  75  Ind.  208;  Ft.  offenses  alleged  to  have  been  com- 
Wayne  v.  Hamilton,  132  Ind.  487.  mitted   on  the  same  day  and  in   the 

2.  Clark  v.  Sawyer,  48  Cal.  133.  same  place,  and  the  accused  is  found 
Where  there  is  but  one  defendant     guilty  on  the  first,  and  not  guilty  on 

in   an  action,  and   the   record  states  the  second  and  third,  it  will  be  pre- 

that  the  answer  was  verified,  it  will  be  sumed  that  the  last  two  offenses  were 

presumed  to  have  been  verified  by  de-  distinct.  Com.  v.  Lowrey,  159  Mass.  62. 

fendant.     Roberts  v,  Eldred,  73  Cal.  8.  Xvidenoe  not  in  Seoord. — So  where 

394.  the  evidence  is  not  in  the  record,  rul- 

8.  Garrett  v.  State,  97  Ala.  18.  ings  thereon   will    not .  be   reviewed. 

4.  State  V.  Lund,  51  Kan.  i;  State  Wilson  v.  Kings  County  El.  R.  Co., 
V.  Brooks,  33  Kan.  712.  114  N.  Y.  487;  People  v.  Christie,  115 

5.  English  v.  State,  31  Fla.  340;  N.  Y.  158;  Randolf  v,  Bloomfield,  77 
State  V.  Lund,  51  Kan.  i.  Iowa   50;   Sullivan  v,   Missouri   Pac. 

Default  on  Bond. — Thus  an  adjudica-  R.  Co.,  97  Mo.  113;  Hicks  v.  State,  86 

tion  of  default  in  a  criminal  case  in  Ala.  30;  Latham  v,  Schaal,    25   Neb. 

which  a  bond  has  been  given  for  ap-  535;  Torrington  v,  Rickershauser,  41 

pearance  raises  the  presumption  that  Kai.   486. 

an  indictment  has  been  found  and  was  9.  Alabama,  —  Gardner     v.      State 

pending.     State  v,  Coppock,  79  Iowa  (Ala.,  1892),  11  So.  Rep.  402;  Smith  v. 

484.  Gaffard,    33    Ala.    168;   Hansford    «. 
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the  evidence  is  not  brought  up.  It  is  not  sufficient  to  constitute 

error  that  the  evidence  admitted  over  an  objection  appears  on  its 

Hansford,  lo  Ala.  561;  Eaton  v.  Kirk-  Pa.  St.  23i;  Hemphill  v.  McClimans, 

man,  35  Ala.  273;  Pulliam  v.  State,  88  24  Pa.  St.  367. 

Ala.  i;  Rice  v.  Schloss,  90  Ala.  416;  South   Carolina, — Stoddard    v.    Hilt 

Furlow  V.  MerrcU,  33  Ala.  705;  Round-  (S.  Car.,  1^93),  17  S.  E.  Rep.  138. 

tree  v,  Snodgrass,  36  Ala.  185.  South  Dakota, — Pollard  v.    FidcHtjr 

California, — Brown  v.  Casey, 80  Cal.  F.  Ins.  Co.,  I  S.  Dak.  570. 

504;    Towdy   V.    Ellis,    22    Cal.    650;  Tennessee,  —  Stone    v.    Duncan,    c 

People  V,  Gillis,  97  Cal.  542.  Head  (Tenn.)  103. 

Florida, — Ortiz  v.  State,  30  Fla.  256.  Texas, — Todd  v,  Dysart,  23  Tex.  590;. 

Illinois, — Holmes  v,  Sinclair,  19  111.  Moss  v,  Sanger,  75  Tex.  321;  Lienpo 

71;  Bullock  V,  Gemeble,  45  111.  218.  v.  State,  28  Tex.  App.  179;  Strickland 

Indiana, — Rogers  v.  Smith,  17  Ind.  v.  State  (Tex.  App.,   1890),  13  S.  W. 

323;  Wilkerson   v.  Springer,   16  Ind.  Rep.  865:  McKinney  v,  O'Connor,  26> 

376;  Strange  v.  Prince,  17   Ind.  524;  Tex.  5;  Gaines  v.  State  (Tex.   Crim. 

Schellenbarger  v,  Norris,  2  Ind.  285;  App.,  1892),  20  S.  W.  Rep.  397;  Bupp* 

Trees  V.  Eakin,  9  Ind.  554;  Perkins  v.  v,    O'Conner,   i   Tex.  Civ.  App.  328;: 

Hay  ward,  124  Ind.  445;  Ohio,  etc.,  R.  Tumlinson    v,    York,    20    Tex.    694; 

Co.'v.  Voight,  122  Ind.  288;  Thom  v.  Smith  v,  Allen,  28  Tex.  497. 

Wilson,  24  Ind.  323.  Vermont. — Spaulding   v,    Albin,    63. 

Iowa. — Gavin  v,  Bischoff,  80  Iowa  Vt.  148;  Baker  v.  Ufford,  63  Vt.  133. 

605;  Egan   V,   Murray,  80  Iowa   180;  Virginia.  —  Pickett    v.    Chilton,    5 

May  V.  Lamb,  15  Iowa  79;  Bell  v.  By-  Munf.  (Va.)  469:  Lawrence  v.  Com.,, 

erson,  11  Iowa  233;  Rosenthal  v.  Bel-  86  Va.  573. 

ger,  86  Iowa  249;  Stutsman  v.  School  IVisconsin, — Finch  v,  Houghton,  19^ 

Dist.  No.  2.  I  Iowa  94;  Speers  v.  Fort-  Wis.  149. 

ner,  6  Iowa  553.  United  States, — Continental  Ins.  Co.- 

Kentucky, — English  v.  Com.,  6  Dana  v,  Pennsylvania  Ins.  Co.,  51  Fed.  Rep. 

(Ky.)  234.  884;    Patrick   v,  Graham,    132   U.   S. 

Z^ifmafia.— Roberts  v,  Murray,  18  629. 

La.  Ann.  572;  Mortee  v.  Edwards,  20  limited  bj  Trial  Judge. — So  if  the^ 

La.  Ann.  236.  record  does  not  state  for  what  purpose- 

Michigan, — Hatch    v.     Squires,    11  evidence  was  admitted  it  will  be  pre- 

Mich.  185;  Rodman  V.  Clark,  81  Mich,  sumed   to  have  been  admitted   for  a 

466;  Wilson  V.  Hotchkiss,  81  Mich.  172.  proper  purpose,  and  to  have  been  so* 

Minnesota, — Conlan    v,    Grace,    36  limited   by  the   trial   judge  where   it 

Minn.  279.  might  also  have  been  introduced  and 

Missouri, — McAllister  v,  Barnes,  35  used  for  an  improper  one.     Van  Brunt 

Mo.  App.  668.  V.   Greaver,   32   Minn.   68;    Eaton    v, 

Nebraska, — Bair  v.  People's   Bank,  Kirkman,   35   Ala.    272;     Dennen    v. 

27  Neb.  577;  Rowland   v,  Shephard,  Haskell,  45  Me.  430;  Hovey  v.   Hob- 

37  Neb.  494;  Dawson  v.  Williams,  37  son,   55   Me.  256;  Earle  v,   Earle,  11 

Neb.  I.  Allen  (Mass.)  i;  Ghenn  v.   Province- 

New  Hampshire, — Zollar  v.  Janvrin,  town,   105  Mass.  313;  Howe  v,   Ray, 

47  N.  H.  324.  113  Mass.   88;  Sweetser  v.  Bates,  117' 

New   York. — Paige    v,    Fazackerly,  Mass.  466;  Ortiz  v.  State,  30  Fla.  258. 

36  Barb.  (N.  Y.)  392;  Fish  v,  De  Wolf,  Offielal  Papers. — So  if  papers  required 

4  Bosw.  (N.  Y.)  573;  Murphy  z^.  Tripp,  by  law  to  be  filed  have  been  admitted 

44  Barb.  (N.  Y.)  189;  Card  v.  Bird,  10  in  evidence  in  the  trial  court,  they  will 

Paige  (N.  Y.)  426;  Lee  Bank  v.  Sat-  be  presumed  on  appeal  to  have  been 

terlee,  i  Robt.  (N.  Y.)  i;  North  Amcr-  properly  filed  and  to  have  come  from- 

ica   Bank    v,  Embury,   33    Barb.  (N.  the  proper  custody,  unless  the  record 

Y.)  323;  Agar  v,  Tibbets,  46  Hun  (N.  shows   the  contrary.     Marble   Co.  v. 

Y.)  52.  Black,  89  Tenn.  118;  Barnhart  v.  Ford, 

North   Carolina, — State    v.    Parker,  41  Kan.  341;  Lienpo  ?/.  State,  28  Tex. 

106  N.  Car.  711;  Bonds  v.  Smith,  106  App.  179;  Fitzpatrick  v,  Missouri  Pac. 

N.  Car.  553.  R.  Co.,  34  Mo.  App.  280. 

0As<7.— Justice  V,  Uhl,  10  Ohio  St.  Bepoiitions.— -Where  the  statute  re- 

170.  quires  depositions  to  be  filed  at  least 

Pennsylvania, — Com.  v,  Mosier,  135  one  day  before  the  trial,  and  the  rec— 
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face  to  be  illegal  or  incompetent,  as  it  will  be  presumed  that  the 
omitted  evidence  would  have  legalized  its  introduction  if  any  state 
of  facts  can  be  conceived  which  would  have  rendered  it  admissi* 
ble.» 


ord  does  not  show  the  filing  to  have 
been  done,  it  will  be  presumed  that 
they  were  not  filed  if  the  court  ex- 
cludes them  on  a  ground  not  men- 
tioned. Lienpo  v.  State,  28  Tex.  App. 
17^. 

Without  Propor  Cortiiloate.  —A  copy  of 
a  decision  of  the  Land  Office  introduced 
in  evidence  in  the  court  below  appeared 
in  the  record  without  the  certificate 
required  by  law  attached,  but  there 
was  a  statement  accompanying  it  made 
by  the  court  below  that  it  was  duly  cer- 
tified to  be  a  true  copy  of  the  original 
decision.  Held^  that  the  law  would 
presume  it  to  be  such.  Barnhart  v. 
Ford,  41  Kan.  341. 

Prooooding  b^ore  Jnstico. — Where  a 
statement  had  to  be  filed  before  the 
justice  of  the  peace  could  issue  a  sum- 
mons, and  the  record  did  not  show  it 
to  have  been  done,  the  court  said  : 
**  The  ordinary  presumptions  of  right 
acting  attend  the  proceedings  of  jus- 
tices of  the  peace  in  cases  within  their 
jurisdiction,  and  we  are  not  author- 
ized to  presume  upon  mere  conjecture 
that  this  statement  was  filed  before 
the  justice  of  the  peace  after  the  sum- 
naons  was  issued  or  that  it  did  not 
come  from  the  justice  to  the  circuit 
court.  It  was  the  duty  of  the  court  to 
determine  that  question  as  a  question 
preliminary  to  the  reception  of  the 
paper  in  evidence,  and  we  must  pre- 
sume *  *  *  that  the  court  determined 
it  rightly."  Fitzpatrick  v,  Missouri 
Pac.  R.  Co.,  34  Mo.  App.  280. 

Admission  to  ObTiato  Proof. — Where 
an  admission  of  record  is  made  by 
counsel  in  the  court  below  for  the  pur- 
pose of  obviating  the  necessity  of 
proof,  it  will  be  presumed  that  he  had 
authority  to  make  it,  and  the  admis- 
sion cannot  be  withdrawn  in  the  ap- 
pellate court.  Montgomery  v,  Giv- 
han,  24  Ala.  568. 

Prosnmption  of  Ororsight. — Where  a 
statute  allows  a  party  to  introduce 
evidence  omitted  by  oversight  after 
the  case  has  rested  and  before  argu- 
ment, it  will  be  presumed  that  such 
oversight  existed.  Randolf  v.  Bloom- 
field,  77  Iowa  50. 

Corporato  S^dstonoe.— It  will  be  pre- 
sumed, where  a  note  given  to  a  bank 


was  introduced  in  evidence  by  it  in 
an  action  brought  by  it  against  the 
drawer,  that  the  name  of  the  bank  was 
its  corporate  name,  so  as  to  estop  the 
appellants  from  questioning  its  cor- 
porate existence.  Bair  v.  People's 
Bank,  27  Neb.  577. 

Statntos  of  Limitation. — It  will  be  pre- 
sumed that  an  account  below  was  not 
continuous  so  as  to  take  earlier  items 
out  of  the  statute  of  limitations  and 
justify  the  admission  of  evidence  with 
reference  thereto  where  the  record 
does  not  show  the  contrary.  Gavin  v. 
Bischoff,  80  Iowa  605. 

Limitation  of  ProsnmptioB.  —  But  it 
will  not  be  presumed  that  an  instru- 
ment was  in  evidence  in  the  trial 
where  it  is  only  shown  by  the  record 
that  it  was  offered,  but  not  that  it  was 
read  or  otherwise  adduced  as  evidence 
before  the  jury.  Strickland  v.  State 
(Tex.  App.,  i8go),  13  S.  W.  Rep.  865. 

1.  Alabama, — Gillespie  v.  Burleson,  S 
Ala^  552;  Smith  r.  Gaffard,  33  Ala.  168; 
Pulliam  V,  State,  88  Ala.  i. 

Georgia, — Davis  v.  Covington,  etc., 
R.  Co..  47  Ga.  322. 

Iowa, — Randolf  v,  Bloomfield,  77 
Iowa  50;  Chase  v,  Scott,  33  Iowa  309. 

Louisiana.  —  Albert  v,  Davis,  12 
Martin  (La.)  305. 

Maine, — Hartwell  v,  California  Ins. 
Co.,  84  Me.  524. 

Massachusetts,  —  Butrick  v,  Tilton, 
155  Mass.  461. 

Michigan, — Grosvenor  v,  Ellis,  44 
Mich.  452;  Crowell  V.  Truax,  94  Mich. 

585.  . 

Mississippi,  —  State  v.  Parish,  23 
Miss.  483;  Organ  v.  State,  26  Miss.  78; 
Townsend  v,  Blewitt,  5  How.  (Miss.) 

503. 

Texas, — Suit  v.  State,  30  Tex.  App. 
320. 

Vermont, — Reynolds  v,  Conway,  61 
Vt.  313;  Boutelle  v,  Westchester  F. 
Ins.  Co.,  51  Vt.  4;  Tenney  v,  Harvey, 
63  Vt.  520. 

Wisconsin,  —  Kelley  v,  Kelley,  20 
Wis  443. 

In  Aetion  for  Falso  Imprisonment. — 
Plainti£f  in  an  action  for  false  impris- 
onment claimed  in  aggravation  of  dam- 
ages that  '*  he  was  in  poor  health  at 
the  time  he  was  arrested;  and  he  was 
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Seoondary  XfideiLM. — It  will  be  presumed  that  a  proper  foundation 
was  laid  for  the  introduction  of  secondary  evidence.* 

Sooondam  Allegau. — And  that  evidence  omitted  from  the  record 
was  authorized  by  the  pleadings  and  legally  admitted,*  ss  where 
the  record  contains  no  objection  to  evidence  contained  in  the 
record.^ 

Trial  by  Coart. — Where  the  trial  is  by  the  court  acting  without  a 
jury,  it  will  be  presumed  on  appeal  to  have  acted  only  on  the 
legal  testimony  adduced.* 

Competency  of  Witness. — So  it  will  be  presumed  that  a  witness  was 
proven  competent  to  testify  as  an  expert.* 

allowed  against  the  defendant's  ob-  nothing  to  the  contrary.  Doe  v.  Ber- 
jection  and  exception  to  show  that  it  nard,  7  Smed.  &  M.  (Miss.)  319. 
was  his  daily  custom  when  well  to  go  2.  Sumner  v,  Sawtelle,  8  Minn, 
to  Sargent's  store,  and  that  he  had  not  309;  Eaton  v.  Kirkman,  35  Ala.  273; 
been  there  for  some  time  previous  to  Lunsford  v.  Dietrich,  86  Ala.  250; 
his  arrest.  If  this  evidence  was  ad-  Stewart  v.  McSweeney,  14  Wis.  46S; 
missible  under  any  conceivable  state  Harding  v.  Tibbill,  15  Wis.  232; 
of  the  evidence  not  disclosed  by  the  Steamboat  Emily  v,  Carney,  5  Kan. 
exceptions,  then  there  was  no  error  in  645;  Flynn  v.  Neosho,  114  Mo.  567; 
admitting  it.  Facts  and  circumstances  Parker  v.  Kellogg,  158  Mass.  90; 
may  have  appeared  that  rendered  the  Jhons  v.  People,  25  Mich.  499;  Doe  v, 
testimony  admissible,  such  as  proof  Bernard,  7  Smed.  &  M.  (Miss.)  319. 
that  the  plaintiff  was  at  home  and  cir-  8.  Dunton  v.  Keel  (Ala.,  1891), 
cumstanced  as  he  was  when  so  often  10  So.  Rep.  333;  City  Nat.  Bank  v, 
at  the  store.  If  such  facts  and  cir-  Martin,  70  Tex.  643;  Kelton  v.  Bev- 
cumstances  did  not  appear,  there  ins,  Cooke  (Tenn.)  102;  Betts  v, 
should  have  been  a  statement  in  the  Demumbrune,  Cooke  (Tenn.)  39;  Ewell 
exceptions  that  there  was  no  evidence  v.  State,  6  Yerg.  (Tenn.)  364;  Rich- 
tending  to  show  that  the  plaintiff  was  mond  v.  Richmond,  10  Yerg.  <Tenn.) 
circumstanced  as  he  was  when  he  was  347;  Davis  v,  Roberts,  5  Humph, 
accustomed  to  visit  the  store,  or  the  (Tenn.)  112;  Shields  v.  Hanbury,  128 
evidence  should  have  been  referred  to  U.  S.  584. 

in  order  to  sustain  the  defendant's  ex-  Objeotioni. — If  the  record  shows  an 

ceptions.     The  court  will  not  presume  objection,    but    presents    no    ground 

that  such  facts  and  circumstances  did  therefor,  it  will  be  presumed  to  have 

not  appear  in  order  to  find  error  in  the  been  overruled  for  that  reason,  Rosina 

ruling  of  the  county  court.     It  is  to  be  v.  Trowbridge,  20  Nev.  105;  and  ob- 

presumed  that  the  facts  and  circam-  jectioos  taken  not  shown  to  have  been 

stances  necessary  to  render  the  testi-  ruled    upon    are    presumed    waived, 

mony  admissible  did  appear  unless  the  Rosenthal    v,    Bilger,    86    Iowa    249; 

contrary  is  shown  in  the  exceptions.  Jenkins  v.  Merritt,  17  Fla.  304. 

It  is  incumbent  on  the  excepting  party  Objections  to  interrogatories  in   a 

to  show  that  the  evidence  objected  to  deposition  were  presumed  to  have  been 

was  clearly  inadmissible."     Tenneyv.  waived  where   no  ruling  was  shown 

Harvey,  63  Vt.  520.  and  no  motion  was  made  to  suppress 

Part  of  a  Document. — So  where  a  dis-  them.    Jenkins  v.  Merritt,  17  Fla.  304. 

connected  part  of  a  document  offered  See  article   Exceptions  and    Obj£C- 

as  evidence  is  excepted   to,  it  will  be  tions. 

presumed  that  the   whole  construed  4.    Brown    v.    Galesburg     Pressed 

together    would    have   been   properly  Brick,   etc.,   Co.,   32    111.    App.    650; 

admissible.     Gardner  v.   State  (Ala.,  Magnosson  v,  Charlson,  32  111.  App. 

1892),  II  So.  Rep.  402.  580. 

1.   Bonds  V.  Smith,  106  N.  Car.  553.  6.  Gardner  v.  State  (Ala.,  1892),  11 

The  ExeeatioA  of  Writtem  Instramentt  So.  Rep.  402;    Hardin  v.  Sparks,  70 

shown  to  have  appeared  in  evidence  Tex.  429. 

may  be  presumed  to  have  been  first  Witiees  to  Handwritiag.— So  a  wit- 
established    when   the   record  shows  ness  who  testifies  to  the  handwriting 
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c.  Questions. — So  a  question  will  be  deemed  rightly  rejected 
where  it  is  not  stated  in  the  record,*  and  in  the  absence  of  the 
evidence  the  admissibility  of  a  question  apparently  illegal  will 
be  deemed  to  have  been  shown.*  And  if  the  ruling  of  the  court 
on  the  admission  or  rejection  of  evidence  can  be  sustained  by  the 
presumption  that  the  question  was  properly  or  improperly  framed, 
the  appropriate  presumption  will  be  made  if  the  record  does  not 
bring  up  the  question.' 

<L  Depositions. — ^A  deposition  will  be  presumed  in  support 
of  the  ruling  to  have  been  seasonably  filed  where  the  contrary 
does  not  appear,*  or,  on  the  other  hand,  where  objected  to  on 
the  trial  and  excluded,  that  it  was  not  duly  filed.'  So  it  will  be 
presumed  that  due  notice  of  the  taking  was  given.*  Where 
depositions  are  embodied  in  the  record  without  any  certificate 
it  will  be  presumed  that  they  were  considered  at  the  hearing.'' 

e.  As  TO  Rejection  of  Evidence. — It  will  be  presumed  that 

the  court  acted  legally  in  rejecting  evidence  if  its  substance  is 
not  in  the  record.®     So  if  the  record  contains  a  written  instru- 

and  signature  of  a  certain  person  is  ness   several   questions,   but  did   not 

presumed  to  liave  had  sufficient  knowl-  state  their  nature.    Held^  that  it  would 

edge  thereof  to  make  him  competent,  be  presumed  that  the  court  satisfied 

in  the  absence  of  cross-examination  as  itself  by  the  questions  that  the  witness 

to  his  knowledge  by  the  adverse  party,  did  not  know  defendants  or  have  re- 

although  he  merely  testifies  that  be  quisite    knowledge    of    the    locality 

has  seen  his   handwriting.     Evan  v,  referred  to.     People  v.  Marseiler,  70 

Murray,  80  Iowa  180.  Cal.  98. 

Testimony  of  Wifo. — Where  a  wife  is  4.  Missouri  Pac.  R.  Co.  v.   Smith, 

examined   as  a   witness    against   her  84  Tex.  348. 

husband,  it  will  be  presumed  that  she  And  that  a  deposition  was  filed  at 

testified  only  as  to  matters  which  she  such  time  as  to  authorize  an  oral  ob- 

might    legally   testify    to.      Com.   v.  jection  made  in  open  court  and  sus- 

Mosier,  135  Pa.  St.  221.  tained  by  it.     Missouri  Pac.  R.  Co.  v, 

1.  Adams    v.    Main,    3    Ind.    App.  Smith,  84  Tex.  348. 

232.  So   it   will    be   presumed    that  the 

2.  Brown  v,  Casey,  80  Cal.  504.  judge    found    defendants    competent 
8.    Baker    v,    Ufford,   63    Vt.    133;    and  their  evidence  material  where  the 

People  V.  Marseiler,  70  Cal.  98;  But-  record  is  silent.     Parks  v.  Smith,  155 

rick  V.  Tilton,  155  Mass.  461;  Crowell  Mass.  26. 

V.  Truax,  94  Mich.  585.  5.  Leinpo  tr.  State,   28   Tex.    App. 

Where   the   objection    is    that    the  179. 

question  was  collateral,  but  it  was  not  6.  Steptoe  v.  Read,  19  Gratt.  (Va.) 

stated  in  the  bill  of  exceptions,  it  will  i;  Coffman  v,  Sangston,  21  Gratt.  (Va.) 

be  presumed  to  have  been  a  material  263:  Kates  v.  Com.,  17  Gratt.  (Va.)56i; 

question,  or  one  that  would  have  made  Trim  v*  Com.,  18  Gratt.  (Va.)  983. 

the  evidence  admitted  proper.     Baker  Contra. — In  Mississippi  the  Court  of 

V.  Ufford,  63  Vt.  133.  Errors  will  not   presume  that   notice 

Laek  of  Proper  Ibiowledge. — Defend-  was  given  of  the  taking  of  a  deposi- 

ant*s  counsel  asked  the  witness,  "Do  tion  if  the  record  does  not  show  it. 

you  know  the  reputation  of  this  de-  Pickett  v.  Ford,  4  Miss.  246. 

fendant  for  peace  in  the  community  7.  Ryan  v.  Sanford,  25  111.  App.  571. 

in  which  he  lives?*'    Plaintiff's  counsel  8.  Girard    F.   Ins.    Co.   v,   Boulden 

objected,  because  the  witness  had  not  (Ala.,  1892),  ix  So.  Rep.  773;  Dainese 

been  shown  to  know   the   parties  or  v.  Allen,  36  N.  Y.  Super.  Ct.  98. 

community.     The  court  sustained  the  Or  that  it  was  immaterial  and  ir- 

objection,  and  the  bill  of  exceptions  relevant,  or  rejected  for  some  other 

showed  that  it  asked  defendant's  wit-  sufficient  reason. 
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ment  rejected  on  the  trial,  but  does  not  state  the  ground  upon 
which  the  court  rejected  it,  the  appellate  cpurt  will  not  assume 
that  the  trial  court  erred  in  the  rejection,  unless  the  record 
shows  beyond  all  doubt  that  it  was  admissible.^ 


Alabama, — Nash  v,  Shrader,  27  Ala. 
377;  Rupert  V,  Elston,  35  Ala.  79; 
Humphries  v.  Bradford,  33  Ala.  500; 
Perry  v.  Danner,  74  Ala.  485. 

California. — ^Jones  v,  Morse,  36  Cal. 
205;  Houghton  V.  Clarke,  80  Cal.  417. 

Georgia, — Kearns  v,  Jones,  77  Ga. 
90;  Etheridge  v,  Hobbs.  77  Ga.  531. 

Illinois, — Bowers  v.  Block,  129  111. 
424;  Gaffield  9.  Scott,  33  111.  App.  317. 

Indiana, — Indiana,  etc.,  R.  Co.  v. 
Adams,  112  Ind.  302;  Nudd  v.  Hollo- 
way,  43  Ind.  366;  Holesapple  v,  Faw- 
bush,  51  Ind.  494;  Mercer  v,  Corbin, 
117  Ind.  450. 

Iowa, — State  v.  Butterfield,  73  Iowa 
86;  Kuhn  v,  Gustafson,  73  Iowa  633; 
Arneson  v,  Thorntad,  72  Iowa  145; 
Cook  V,  Sioux  City,  etc.,  R.  Co.,  37 
Iowa  426;  Walker  v,  Dailey,  87  Iowa 
375;  Blair  v,  Madison  County,  81  Iowa 

313. 

Maryland. — Blumhardt  v.  Rohr,  70 
Md.  328;  Ridgeley  tf.  State,  75  Md.  510; 
Gent  V,  Lynch,  23  Md.  58. 

Massachusetts, — Morville  v,  Ameri- 
can Tract  Soc.,  123  Mass.  129;  Burke 
V.  Savage,  13  Allen  (Mass.)  408;  Saf- 
ford  V,  Grout,  120  Mass.  20;  Com.  v, 
Sumner,  124  Mass.  321. 

Michigan, — Howard  v,  Patrick,  43 
Mich.  121;  Jhons  v.  People,  25  Mich. 
499. 

Mississippi, — Edwards  v.  State,  47 
Miss.  581 ;  Maulding  v,  Rigby,  4  How. 
(Miss.)  222. 

Montana, — Shober  v.  Jack,  3  Mont. 

351. 
New  York, — Warren  Chemical,  etc., 

Co.  V,  Holbrook,  118  N.  Y.  586;  Tooley 

V,  Bacon»  70  N.  Y.  34,  8  Hun  (N.  Y.) 

176. 

Texas, — New  York,  etc..  Steamship 
Co.  V,  Island  City  Boating,  etc.,  As- 
soc, 2  Tex.  Civ.  App.  490;  Harris  v, 
Spence,  70  Tex.  616. 

Vermont, — Ainsworth  v,  Hutchins, 
52  Vt.  554;  Carpenter  v,  Corinth,  58 
Vt.  214;  Smith  V,  Niagara  F.  Ins.  Co., 
60  Vt.  682. 

Virginia, — Fry  v,  Leslie,  87  Va. 
269. 

United  States. — Home  Ben.  Assoc. 
V.  Sargent,  142  U.  S.  691. 

But  where  the  court  rejects  a  gen- 
eral offer  of  evidence  as  incompetent, 


the  appellate  court  is  bound  to  pre- 
sume the  facts  stated  in  the  offer  to  be 
true.    Murray  v.  Burris,  6  Dakota  170. 

Wh«re  no  PreiumptiiAt. — Where  re- 
jected evidence  is  by  itself  inadmis- 
sible, the  court  will  not  presume  that 
other  evidence  was  offered  to  make  it 
admissible  if  the  record  does  not  so 
present  it.  Doe  v,  Latimer,  2  Fla. 
71;  Humphries  v,  Bradford,  32  Ala* 
500. 

1.  Smith  V,  Laumeier,  12  Mo.  App. 
546. 

Plaintiff,  in  a  suit  to  establish  a  tax 
title,  offered  a  collector's  deed  in  evi- 
dence. The  trial  court  excluded  it. 
A  copy  appeared  in  the  record,  but 
not  the  reason  of  the  trial  court 
for  exclusion.  The  appellate  court, 
in  sustaining  the  exclusion,  said: 
*' Where  the  trial  court  has  excluded 
a  deed  on  the  ground  that  it  is  void 
and  not  admissible  as  evidence,  the 
record  not  showing  why  it  was  so* 
held  to  be  void,  we  are  not  permitted 
to  conjecture  reasons  from  an  inspec- 
tion of  the  copy  in  the  transcript. 
Sufficient  reasons  may  thus  appear,, 
but  they  may  yet  not  be  the  real 
reason  which  actuated  the  court.  De- 
fects may  be  apparent  which,  it  may- 
be guessed,  were  considered  by  the 
trial  court  as  sufficient  for  the  exclu- 
sion of  the  deed,  but  which  we  should 
not  so  consider  sufficient.  In  every 
aspect,  however,  there  may  have  been 
still  other  vitiating  features  in  the 
original  which  we  are  unable  to  dis- 
cover in  the  copy.  The  inflexible 
rule  for  the  appellate  court,  in  all 
such  and  similar  cases,  is  that  every 
presumption  must  be  made  in  favor  of 
the  action  of  the  trial  court.  We  are 
therefore  bound,  in  the  state  of  the- 
present  record,  to  presume  that  there 
was  a  sufficient  legal  reason  for  the 
absolute  exclusion  of  the  deed^  and  so 
that  the  exclusion  was  not  erroneous 
as  carried  into  effect.  *  ♦  ♦  For  the 
reasons  above  indicated  we  did  not 
need  to  be  informed  outside  of  the  rec- 
ord what  were  the  moving  insufficien- 
cies in  the  deed,  nor  did  we  think  it 
proper  to  search  out,  or  even  to  rec- 
ognize them,  in  the  transcript  before 
us,  in  the  absence  of  a  record  identi- 
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14.  At  to  Inttrnctionfr— a.   IN   General.— Instructions  are  pre- 
sumed to  have  been  correctly  given  to  the  jury  by  the  trial  court 

fication.*'     Smith  v.  Laumeier»  12  Mo.  Texas*  —  Moss  v.  Sanger,  75   Tex. 

App.  54^*  321. 

Witness   Ezelndod.  —  If    the    record  Vermont, — Carpenter  v.  Cornith,  58 

shows   a  witness   to  have    been   ex-  Vt.  214;  Ainsworth  v,  Hutchins,  52  Vt. 

eluded,  and  does   not    show   affirma-  554;  Smith  v,  Niagara  F.  Ins.  Co.,  60 

lively  that  he  was  competent,  it  will  Vt.  682. 

be  presumed  that  he  was  incompetent.  Virginia,  —  Lawrence   v.   Com.,   86 

Shober  r.  Jack,  3  Mont.  351.  Va.  573. 

Sas  0«st». — If  evidence  would  only  Ground  of  Objeotion. — If  the  record 

have  been  admissible  under  the  doc-  shows  the  evidence  rejected,  but  not 

trine  of  res  gesta^  it  will  be  presumed,  the  ground  upon  which  the  trial  court 

if  it  was  excluded,  not  to  have  been  a  acted,  it  will  be  presumed  that  it  based 

part  of  the  res  gesta,   Mabley  v.  Kittle-  its  decision  on  any*ground  upon  which 

berger,  37  Mich.  361.  the  evidence  could  have  been  rejected. 

Scjaetion  of  Interpreter. — Where  the  Comstock  v.  Smith,  23  Me.  202;  Bowers 

judge  refuses  to  allow  testimony  to  v.  Block,  129  111.  424. 

be  interpreted  it  will  be  presumed  to  If  the  evidence  is  rejected  under  a 

be  immaterial.  Chicago,  etc.,  R.  Co.  v.  general  objection,  and  the  record  does 

Shenk,  131  111.  283.  not  disclose  that  appellant  requested 

B^eetod  Evidonoo  Shown  Apparently  a  specific  objection,  it  will    be    pre- 

Inadmissiblo. — If  rejected  evidence  ap-  sumed  that  the  trial  court  rejected  the 

pears  on  the  record  to  have  been  inad-  evidence  for  a  valid  reason.   Tooley  v, 

missible,  it  will  not  be  presumed  that  Bacon,   70  N.  Y.  34;  8  Hun  (N.  Y.) 

other    evidence    was    introduced    to  176. 

render  it  admissible,  if  the  record  does  If   the   record   shows  evidence  ob- 

not  present  such  additional  evidence,  jected  to  and  objection  sustained,  al- 

Doe  V.  Latimer,  2  Fla.  71.  though   no    ground   for  objection    is 

Statement  In  Beoord  as  to  Sejeotad  Evi-  preserved  in  the  record,  it  will  be  pre- 

donoe. — Statements  in  the  record  as  to  sumed  that  the  objection  was  sustained 

what   the   rejected  evidence   was  ex-  on  the  ground  that  the  evidence  re- 

pected  to  prove  are  presumed  correct,  jected  was  not  shown   to   have  been 

Spaulding   v.    Adams,   63    Iowa  437;  available.     Hoben  v,  Burlington,  etc.. 

Chase  v.  Scott,  33  Iowa  309.  R.  Co.,  20  Iowa  562. 

Where  the  Answer  Expected  does  not  Bnling  not  Shown. — If  an  objection 

Appear. — Where  the  question  appears  was  made  and  the  evidence  objected  to 

in  the  record  to  have  been  proper,  or  not  offered,  it  will  be  presumed,  where 

to  have  been  expressly  allowed  by  the  the  record  preserves  no  ruling  on  the 

court,  but  the  substance  of  the  answer  objection,  to  have  been  acquiesced  in 

expected   does  not  appear,  it  will  be  by  the  party  appearing.      Walker  v, 

presumed  to  have  been  admissible.  Dailey,  87  Iowa  375. 

Indiana,  —  Ohio,    etc.,    R.    Co.    v.  Irrelevant  Evidenoe. — If  the   record 

Voight,  122  Ind.  288.  shows  that  irrelevant  evidence   was 

Iowa. — Mays  v.  Deaver,  i  Iowa  216;  offered,  under  a  promise  to  show  by 

Speers  v.  Tortner,  6  Iowa  553;  Hanan  other  evidence  that  it. was  relevant,  it 

V.  Hale,  7  Iowa  153;  Willey  v.  Hall,  8  will  be   presumed,  if   such   evidence 

Iowa  62;  Lucas  v,  Jones,  44  Iowa  298;  was  rejected,  that  its  relevancy  was 

Thurston    v.   Cavenor,  8    Iowa    155;  not  shown.     Jones  v.  Morse,  36  Cal. 

Campbell   v.    Chamberlain,    10    Iowa  205. 

337;    State  V,  Keeler,  28    Iowa    551;  Bopositlons. — It   will    be   presumed 

Manny  v.  Woods,  33  Iowa  265;  Mosier  that  interrogatories  were  allowed  to 

V.  Vincent,  34  Iowa   478;    Oliver    v.  be    withdrawn    because    immaterial. 

Depew,  14  Iowa  490;   Bradley  v.  Kav-  Arneson  v,  Thornstad,  72  Iowa  145. 

anagh,  12  Iowa  273.  Offer  of  Proof. — A  party  defendant  to 

Michigan. — Howard    v.  Patrick,  43  an  administrator's  petition  for  an  order 

Mich.  121;  Jhons  v.  People,  25  Mich,  to  sell  land  to  pay  debts  contended,  on 

499;   Somerville  v.  Richards,  37  Mich,  appeal,  that  the  trial  court  erred  in  ex- 

399.  eluding  evidence  offered  by  defendant 

Missouri. — McAllister  v.  Barnes,  35  tending  to  show  an  outstanding  title 

Mo.  App.  668.  in  the  children  of  appellant  and  her 
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■ 

upon  all  questions  arising  in  the  case  if  the  record  does  not  affirm- 
atively show  them  to  have  been  erroneous.* 

deceased  husband,  from  whom  they  referred  to  in  favor  of  the  regularity 
claimed  to  have  acquired  possessory  and  correctness  of  judicial  proceed- 
right  to  the  land  in  controversy  by  in-  ings  must  prevail."  Bowers  r.  Block, 
heritance  and  by  adverse  possession.  199  111.  424. 

The  court  said : '  *  We  have  seen  that  the  1.  Alabama, — English  v,  McNair,  34 

statute  requires  all  occupants  of  lands  Ala.  40;  Myatts  v.  Bell,  41  Ala.  222; 

sought  to  be  sold  to  pay  debts  in  the  Louisville,  etc.,  R.  Co.  v,  Orr,  94  Ala. 

county  court  shall  be  made  parties  de-  602;  Davis  v.  Badders  (Ala.,  1892),  10 

fendant  to  the  proceedings  therefor;  in  So.  Rep.  422;  Hyde  v.  Adams,  80  Ala. 

the  absence  of  anything  appearing  to  iii;  Cobb  v,  Malone,  87  Ala.  514. 

the   contrary,  it   must    be    presumed  Arkansas, — Crisman   v.    McDonald, 

that  the  county  court  would  not  have  28  Ark.  8. 

proceeded  to  the  Rendition  of  the  de-  California, — People    v,    Gilbert,   60 

cree  authorizing  the  sale  of  the  land  Cal.  108;  People  v.  Smith,  57  Cal.  130; 

without    proof    that  such    occupants  Hinkle  v.  San  Francisco,  etc.,  R.  Co., 

were  parties  to  that  proceeding,     The  55  Cal.   627;   Brown   v,   Kentfield,  50 

presumption  existing  In  favor  of  the  Cal.  129;  Baldwin  v.  Bornheimer,  48 

regularity    of     judicial     proceedings  Cal.  434 ;  People  v.  Strong,  46  Cal. 

renders  it  imperative  upon  the  party  303;  People  v,  Donahue,  45  Cal.  321; 

alleging  error  in  suits  at  law  to  make  People  v,  Padillia,  49  Cal.  535;  People 

it  apparent  by  the  record.     If  appel-  v.  Torres,  38  Cal.  141;  People  r.  Dick, 

lant   desired   to    rely   upon   the  out-  34  Cal.  663;  People  r.  Bourke,  66  Cal. 

standing  title  of  the  heirs  of  Bowers,  455;  Beckman  r.  McKay,  14  Cal.  250; 

she  must  show  affirmatively  that  their  California  Cent.  R.  Co.  v.  Hooper,  76 

title  was  paramount;   this,  it  is  con-  Cal.  404;  Carpenter  r.  Ewing,  76  Cal. 

ceded,    might    be    done    by    showing  487;  People  t^.  King,  27  Cal.  507;  Shep- 

actual  adverse  possession  for  twenty  herd  v,  Jones  (Cal.,  1886),  16  Pac.  Rep. 

years   under  claim  of   title.      But   if  711;  Richardson  v.  Eureka,  96  Cal.  443; 

such    heirs   who   are   not    shown   by  Harris  ?a  Bern  hart,  97  Cal.  546;  People 

this  record  to  have  been  under  any  v.  Von,  78  Cat.  i. 

disability  whatever  were  made  parties  Colorado, — Klink  v.  People,  16  Colo, 

defendant  to  the  proceedings  in  the  469;  Halsey  v.  Darling,  13  Colo.  i. 

county    court    for   the  sale  of  these  District    of   Columbia, — Bunyea    v. 

premises  to   pay  debts    before    men-  Metropolitan  R.  Co.,  19  D.  C.  76. 

tioned,  as  it  must  be  presumed  they  Florida, — Gibson   v.   State,  26  Fla. 

were,  the  contrary  not  being  shown,  109;  Sammis  v,  Wightman,  31  Fla.  10. 

it  is  apparent  that  they  would  also  be  Georgia, — Wilson   v,    Atlanta,    etc., 

estopped  from  asserting  title  then  held  R.  Co.,  82  Ga.  386;  Christian  v,  Wahl, 

by  them  against  purchasers  at  the  sale  83  Ga.   395:  Carson  v.   State,  80  Ga. 

made  in  pursuance  of  the  decree  ren-  170;    Pool  v,   Gramling,  88   Ga.  653; 

dered  in  that  proceeding.  *  *  *  It  was  Chattahoochee  Brick  Co.  v.  Sullivan, 

the  duty  of  the  appellant  in  her  offer  86  Ga.  50. 

of  proof  to  make  such  a  case  as  would  Illinois. — ^Meyer  v,  Temme,  72  111. 

show  title  in  said  heirs,  and  if  for  any  574;  Wilmington  Coal  Min.,  etc.,  Co. 

reason  it  was  apparent  that  the  proof,  v,   Barr,  2  111.  App.  84:  Hahn  v,  St. 

if  admitted,  would  not  defeat  a  recov-  Clair  Sav.,  etc.,  Co.,  50  III.  526;  Chi- 

ery  by  appellees,  it  would  not  be  error  cago,  etc.,  R.  Co.  r.  Yando,   127  111. 

for  the  court  to  reject  it.     For  aught  214;  DeClerq  v,  Mungin,  46  111.  112; 

this  record  shows,  it  may  have  been  Abingdon  v.  Meadows,   28   111.   App. 

apparent  to  the  court,  from  an  inspec-  442. 

tion  of  the  record  in  the  county  court  Indiana, — Hilker  v,  Kelley,  130  Ind. 

proceedings,  which  is  shown  to  have  356;  Gould  v.  O'Neal,  i  Ind.  App.  144; 

been  introduced  and  considered  by  the  Elkhart    Mut.    Aid,    etc.,    Assoc,    v, 

court,  that  a  state  of  facts  was  therein  Houghton,    103    Ind.    286;    Johns    v, 

disclosed    which   would   constitute   a  State,  104  Ind.  557;  Joseph  v.  Mather, 

bar  or  estcp  such  third  person  from  no  Ind.  114;  Unruh  v.  State,  T05  Ind. 

asserting  his  title  as  against  appellees:  1x7;   Stull   v,    Howard,    26   Ind.    456; 

what  was  shown  we  are  not  permitted  Buntin  v,  Weddle,  ao  Ind.  449;  Lower 

to  know,  and  the  presumption  above  v,    Franks,    115   Ind.   334;  Walter  r^ 
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Gonftdared  ai  a  Wlioto. — If  the  instructions  on  a  given  point  embrace 
all  the  elements  of  a  correct  legal  proposition,  the  jury  will  be 

Uhl,   3   Ind.   App.    219;    Stockton  v.  Homer,  36  Mich.  374;   Herbstriet  v. 

Stockton,  73  Ind.  510;  Cincinnati,  etc.,  Beckwith,  35  Mich.  93;  Taff  v,   Hos- 

R.  Co.  V.  Clifford,  113  Ind.  460;  Silver  mer,  14  Mich.  309;  Farmers*  Mut.  F. 

V.    Parr,    115    Ind.    113;   Patchell    v.  Ins  Co.  t'.  Gargett,  42  Mich.  289;  Paine 

Jacqua,  6  Ind.  App.  70;  Marshall  v,  v.   Ringold.  43  Mich.  341;  People  v. 

Lewark,  117  Ind.  337.  Niles,  44  Mich.  606;  Hart  v.  Newton, 

Iowa, — Davis  v.   Walter,    70    Iowa  48  Mich.  401;  Stanton  v.  Estey  Mfg. 

465;  State  V,  Williamson,  68  Iowa  351;  Co.,  90  Mich.  12. 

Wood  V.  Porter,  56  Iowa  161;  Muir  v,  Minnesota, — Desnoyer  v.  L'Hereux, 

Miller,    72    Iowa   585;    Blackburn    v,  i   Minn.    17;  Siebert   v,  Leonard,   21 

Powers,  40  Iowa  681;  Gantz  v.  Clark,  Minn.  442;  Erd  v.  St.  Paul,  22  Minn. 

31  Iowa  254:  Rice  v.  Des  Moines,  40  443;  Cogley  v.  Cushman,  16  Minn.  397; 

Iowa  638;  State  v.  Hemrick,  62  Iowa  Stearns  v.  Johnson,  17  Minn.  142. 

414:  Wallace  v,   Robb,  37   Iowa  192;  Mississippi, — Strickland  v,  Hudson, 

Mainer  v.  Reynolds,  4  Greene  (Iowa)  55  Miss.  235;  Kellum  v.  State,  64  Miss. 

187;  Abrarms  v,  Foshee,  3  Iowa  274;  226. 

Bridgman  v.  The  Steamboat  Emily,  18  Missouri, — Fink  v,  Reagan,  22  Mo. 

Iowa  509;   Havelick  v,   Havelick,  18  App.  475;  Cress  v,  Blodgett,  64  Mo. 

Iowa  575;  Leiber  v.  Chicago,  etc.,  R.  449:  Tatum  v.  Anderson,  8  Mo.  App. 

Co.  (Iowa,  1891),  50  N.  W.  Rep.  547;  574;  State  v,  Mallon,  75  Mo.  355;  Field 

Warbasse  v.  Card,  74  Iowa  306;  Mc-  v,  Crecelius,  20  Mo.  App.  302;  McLain 

Millan  v.  Burlington,  etc.,  R.  Co.,  46  v,  Winchester,   17  Mo.  49;   Meade  v. 

Iowa  231;   Fernbach  v.  Waterloo,  76  Weed,  45  Mo.  App.  385;  State  v. Brown, 

Iowa  598;  State  v.  Brad  well,  73  Iowa  75  Mo.  317;  Campbell  v.    Butler,   32 

765;  State  V,  Moore,  44  Iowa  449;  State  Mo.  App.  646;  Wilkerson  v,  Corrigan 

tr.  Wyatt,  76  Iowa  328;  State  V.  Hunter,  Consol.  St.  R.  Co.,  26  Mo.  App.  144; 

68  Iowa  447;  Holland  v.  Union  County,  State  v.  Miller,  100  Mo.  606;  Simpson 

68  Iowa  56;  State  v.  Brewer,  70  Iowa  v,   Schulte,   21    Mo.   639;  Whiting  v, 

384;   Hu£f  V.   Aultman,  69  Iowa  71;  Kansas  City,  39  Mo.  App.  259. 

Johnson  v.  Knudtson,  82  Iowa  762.  Montana, — Territory    v.     Scott,     7 

^anjaf .—^Pacific  R.  Co.  v,  Nash,  7  Mont.  407. 

Kan.  380;  Wilson  v.   Fuller,  9  Kan.  Nebraska, — Birdsall    v.    Carter,    16 

176;   Linton  v,    Housh,  4   Kan.   536;  Neb.  422;  Malcom  v.  Hanson,  32  Neb. 

Educational  Assoc,   v,   Hitchcock,  4  52;  Willis  v.  State,  27  Neb.  98. 

Kan.  36.  New  Hampshire, — Conway  v,  Jeflfer- 

Kentucky, — Hunt  v,   Kemper  (Ky.,  son,  46  N.  H.  521. 

1888),   9    S.    W.    Rep.    803;    Licking  New  Mexico, — Lewis   v,  Baca  (N. 

Rolling   Mill   Co.   v,    Fischer,  88  Ky.  Mex.,  18S9),  21  Pac.  Rep.  343. 

176.  New  York, — Vosburgh  v.  Tea  tor,  32 

Maryland,  —  Whiteford   v,     Burck-  N.  Y.  561;  New  York  Marine  Bank  v, 

myer,   i   Gill   (Md.)  127;    Baltimore,  Clements,  6  Bosw.  (N.  Y.)  166;  Win- 

etc,   R.   Co.   V,   Resley,   14  Md.  424;  terson  v.  Eighth  Ave.  R.  Co.,  2  Hilt. 

Burtles  v.  State,  4  Md.  273;  Regester  (N.   Y.)  389;  Rumsey  v.   New  York, 

CF.  Medcalf,  71  Md.  528;  Bullitt  t'.  Mus-  etc.,   R.    Co.,   63   Hun    (N.   Y.)    200; 

grave,  3  Gill  (Md.)  31.  Crouse  v,  Rowley  (Supreme  Ct.),  3  N. 

Massachusetts, — Linton  v,  Allen,  154  Y.  Supp.  863;  Flannery  v.   Van  Tas- 

Mass.  432.  sell  (Supreme  Ct.),  32  N.  Y.  St.  Rep. 

Michi^an.—People  v,  McKinney,  ro  350;  Flannery  v.  Van  Tassell  (Supreme 

Mich.   54;    English    v.    Caldwell,   30  Ct.),  9  N.  Y.  Supp.  871. 

Mich.  362;  Cook  V,  Hopper,  23  Mich.  North  Carolina, — State  t^.  Dickerson, 

511;  Greenlee  v.  Lowing,  35  Mich.  63;  98  N.  Car.  708. 

Wicks  V,  Ross,  37  Mich.  464;  Fowler  Oregon, — Coffin  v.  Taylor,  16  Oregon 

V.  Gilbert,  38  Mich.  292;  Hall  v,  John-  375. 

son,  41  Mich.  286;  Cummins  v.  People.  Hhode  Island. — Heaton  v,  Manhattan 

42  Mich.  142;   Brown  v,  Dunckel,  46  F.  Ins.  Co.,  7  R.  I.  502. 

Mich.  29;  Curlcy  v,  Wyman,  34  Mich.  Texas, — Seal    v.  State,  28  Tex.  491; 

553;  Tupper  V,  Kidduff,  26  Mich.  394;  King  v.  State  (Tex.  Crim.  App.,  1893), 

Kline  v,  Kline,  49  Mich.  419;  Kimball  21  S.  W.  Rep.  190. 

V,  Macomber,  50  Mich.  362;  Hayes  v.  West  Virginia, — Hood  v.  Maxwell, 
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presumed  to  have  considered  it  as  a  whole.     The  appellant  can- 

I  W.  Va.  219;  Kingsley  v.  Monongalia  court  will  not  presume  that  a  palpa* 

County  Ct.,  31  W.  Va.  464.  bly  erroneous  instruction  appearing 

Wisconsin, — State    v.    Babcock,    42  on  the  record  was  a  mere  mistake  of 

Wis.  138;  Darling  v.  Conklin,  42  Wis.  the  clerk   who   made  the  transcript. 

478;    Graves    v.    State,  12  Wis.    591;  Stott  r.  Smith,  70  Ind.  298. 

Brabbits  v,  Chicago,  etc.,  R.  Co.,  38  Where  no  Charge  if  Contained  in  the 

Wis.   289;   Benton  v,   Milwaukee,   50  Record. — Where  no  charge  is  contained 

Wis.  368;  White  v.  Goodrich  Transp.  in  the  record  it  will  be  presumed  to 

Co.,  46  Wis.  493;  Killips  v.  Putnam  F.  have  been  correctly  given.     Flannery 

Ins.  Co.,  28  Wis.  472;  Townsends  v.  v.  Van  Tassell  (Supreme  Ct.),  32  N. 

Racine  Bank,  7  Wis.  185;  O'Malley  v.  Y.  St.  Rep.  350. 

Dorn,  7  Wis.  236;  Parish  v.  Eager,  15  Seqneet  for   Instroetione — Georgia. — 

Wis.   532;  Kelley  v,  Kelley,  20  Wis.  Where  a  court  instructed  a  jury  as  to 

443;  McPhee  v.  McDermott,  77  Wis.  the  form  of  their  verdict,  it  was  pre- 

33.  sumed   that    the  jury   so    requested, 

United  States.  —Ames  v.  Quinby,  106  under  Act  Ga.  1881,  p.  115,  although  no 

U.  S.  342;  Atchison,  etc.,  R.  Co.  v.  request  appeared  in  the  record.     Pool 

Howard,  49  Fed.  Rep.  206.  v,  Gramling,  88  Ga.  653. 

Where  no  Initmotioni  in  Secord. —  ^/a^ama.— Code  Ala.,g2756,requires 
And  if  the  record  contains  no  instruc-  requests  for  instructions  to  be  ofifered 
tions  whatever,  they  will  be  presumed  in  writing.  The  court  on  appeal  will 
to  have  been  given,  covering  every  not  presume,  where  they  were  re- 
branch of  the  case.  Richardson  v,  fused,  that  they  were  so  offered,  un- 
Eureka,  96  Cal.  443.  less  the  record  discloses  it.    Louisville, 

As  to  Issues. — So  it  will  be  presumed  etc.,  R.  Co.  v.  Orr(Ala.,  1891),  10  So. 

that  the  trial  court  properly  charged  Rep.  187. 

the  jury  with  regard  to  the  issues  pre-  On  Motion  In  Arreetof  Judgment.— On 

sented   by    the    pleadings.     Mum    v,  motion  in  arrest  of  judgment  it  will  be 

Shannon,  86  Iowa  363.  presumed  that  the  trial  court  properly 

Where  the  court's  instructions  re-  instructed  the  jury  as  to  what  items  re- 
late to  a  matter  not  pleaded,  and  as  to  covery  could  be  based  upon  where  the 
which  there  is  no  evidence,  it  will  counts  set  up  different  items,  on  some 
be  presumed  that  the  jury  made  no  of  which  the  plaintiff  was  not  entitled 
findings  on  this  point,  and  that  the  in-  to  recover.  Bunyea  v.  Metropolitan 
structions  were  therefore  without  pre-  R.  Co.,  19  D.  C.  76. 
judice.  Eckelund  v,  Talbot,  80  Iowa  Unanthoriied  Statement  of  Counsel. — 
571.  Where  an  attorney  assumed  in  his  ar- 

Performanoe  of  Bnty. — It  will  be  pre-  gument  before  the  jury  the  existence 

sumed  where  the  record  is  silent  that  of  facts  not  in  evidence,  it  will  be  pre- 

the  trial  court  performed  its  statutory  sumed — where  the  record  shows  an  ob- 

duty  in   instructing  the   jury  that  if  jection,  but  not  whether  the  court  cor- 

they  rendered  a  general  verdict  they  rected  the  statement  that   the   court 

must  answer  special  interrogatories, as  instructed  the  jury  to  disregard  them, 

required  by  a  code  provision.     Frank  Fredericks  v,  Judah,  73  Cal.  604. 

V,  Grimes  (188 1 ),  105  Ind.  246.  Initrnotions  <Hven  In  Writing~/»^t- 

When  not  Ezoepted  to  in  Trial  Gonrt. —  ana.—lx.  will  be   presumed  that,  un- 

The  entire  charge  is  presumed  correct  der   Rev.  Stat.   Ind.,  §  533,   instruc- 

when  not  excepted  to  in  the  trial  court,  tions  were    given    in    writing   where 

Armstrong  v.  Killen,  70  Iowa  51;  Wil-  necessary  to  support  the  judgment  ap- 

ley  V.  Norfolk  Southern  R.  Co.,  96  N.  pealed  from.     Lower  v.  Franks,  115 

Car.  408;  State  v.  Nipper,  95  N.  Car.  Ind.  334. 

653;  Cowles  V.  Richmond,  etc.,R.  Co.  Capable  of  Bivene  Interpretations. — 

£4  N.  Car.  309;  Chasteen  v,  Martin,  84  If  an  instruction  is  capable  of  two  in- 

N.  Car.  391 ;  State  v.  Craige,  89  N.  Car.  terpretations,  and  no  objection  is  made 

475;  Honeycut  v.  Angel,  4  Dev.  &  B.  to  it  in  the  trial  court,  it  will  be  pre- 

(N.  Car.)  306;  Estes  r.   Fry,  22  Mo.  sumed  to  have  been  based  upon  the 

App.  80;  State  V,  Bird,  38  La.  Ann.  theory  which  would  make  it  correct, 

497;  Khron  v.  Brock,  144  Mass.  516;  and  so  understood  by  the  jury.     Sie- 

Kennedy  v.  Anderson,  98  Ind.  151.  bert  v,  Leonard,  21  Mine.  442;  Erd  v. 

When  not  Presumed  Cerreot.  —  The  St.  Paul,  22  Minn.  443. 
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not  assign  as  error  an  isolated  part,  which  might  be  incorrect  if 
severed  from  its  connections.* 

FoUowod  bj  Jury. — Instructions  are  presumed  to  have  been  fol- 
lowed by  the  jury  and  to  have  influenced  the  verdict.  If  the  jury 
were  instructed  to  reject  improper  evidence  or  items  of  recovery, 
they  will  be  presumed  to  have  done  so ;  and,  on  the  other  hand, 
if  the  charge  was  erroneous  in  any  material  respect,  it  will  be  pre- 
sumed to  have  affected  the  jury.* 

1.  Arkansas, — Ward  v.  Blackwood,  The  court  on  appeal  said:  "The  fifth 

48  Ark.  396.  instruction  given  by  the  court  consists 

Florida* — Andrews  v.  State,  si  Fla.  of  a  recital  of  the  material  facts  as- 

598.  serted  by  the  appellee,  and  which  he 

Georgia, — Codone  v.  State,   74  Ga.  was  required  to  establish  by  evidence 

813;  Tucker  v.  Atlanta  St.  R.  Co.,  77  to  justify  a  recovery,  coupled  with  pref- 

Ga.  61.  atory  and  concluding   statements   in- 

Indiana, — Pennsylvania  Co.  v,  Mc-  structing  the  jury,  that  if  they  should 

Cormack,  131  Ind.  250;  Boyle  v.  State,  find  said  facts  from  the  evidence,  the 

105  Ind.  469.  appellant   was  liable   for  the   killing 

Iowa, — Davis   v,   Walter,    70    Iowa  of  the  decedent.     The  instruction  is 

467;   State   V.    Mahan,   68   Iowa  304;  long,  and  we  think  it  unnecessary  to 

Gee  V,  State,  68  Iowa  318;  State  v.  lengthen  this  opinion  by  bringing   it 

Williams,  70  Iowa  53.  into  the   record.     Several  objections 

Michigan,  —  Hart    v.    Newton,    48  are  urged  to  it.  *  *  *  It  is  urged  that 

Mich.  401.  it  is  misleading,  because  it  would  be 

South  Carolina. — Carolina,  etc.,  R.  difficult  for  the  common  mind  to  bear 

Co.  V,  Seigler,  24  S.  Car.  125.  in  mind  and  apply  to  each  proposi- 

Texas. — Missouri   Pac.    R.   Co.    v,  tion    the     prefatory    statement,    *  If 

James  (Tex.,  1888),  10  S.  W.  Rep.  332;  you  shall  find  from  the  evidence,'  and 

Hodges  V,  State,  22  Tex.  A  pp.   415;  that  there  was  therefore  danger  that 

Continental    Ins.   Co.    v,    Pruitt,   65  the  jury,  failing  to  make  the  necessary 

Tex.  126.  connection,  might  regard  some  of  the 

See  Reversible  Error,  infra,  expressions  used  as  expressions  of  the 

Charge  of  Exoeaiive  Length. — But  if  a  opinion  of  the  court.  We  have  read 
charge  is  of  excessive  length,  and  and  considered  the  instruction  care- 
capable  of  different  interpretations,  fully,  and  are  of  the  opinion  that  this 
this  presumption  ma^  be  rebutted,  objection  is  not  well  taken.  The  jury 
although  the  charge  is  correct  as  a  were  informed  that  if  they  found  cer- 
whole.  U.  S.  V,  Hamilton,  4  Mackey  tain  facts,  the  plaintiff  was  entitled  to 
(D.  C.)  446;  Louisville,  etc.,  R.  Co.  v,  recover.  It  certainly  imposed  no  very 
Jones,  108  Ind.  551;  Rushville  v,  severe  task  upon  the  average  intel- 
Adams,  107  Ind.  475;  Conrad  v.  Kin-  lect  to  apply  to  each  consecutive  fact 
zie,  105  Ind.  281;  Louisville,  etc.,  R.  stated,  and  following  immediately 
Co.  V.  Grantham,  104  Ind.  353;  State  after  it,  the  prefatory  statement. 
V.  True  (Mo.  App.,  1886),  2  West.  Rep.  Such  an  instruction,  if  it  embraces 
602;  Yocum  V,  Trenton,  20  Mo.  App.  and  fairly  and  tersely  states  all  the 
489;  Kennedy  v,  Klein,  19  Mo.  App.  material  facts  necessary  to  be  estab- 
1*5;  Cummingv.  Brooklyn  City  R.  Co.,  lished  by  the  plaintiff,  is  not  im- 
104  N.  Y.  .669.  proper."    Pennsylvania  Co.  v,  McCor- 

The  jury  will  be  presumed  to  have  mack,  131  Ind.  250. 

had  sufficient  intelligence  to  consider  If  one  part  of  a  charge  makes  refer- 

each  part  of  the  charge  in  relation  to  ence  to  another,  the  jury  will  be  pre- 

every  other  part.     Hart  v,   Newton,  sumed  to  have  considered  both  parts 

48  Mich.  401.  together.      Missouri  Pac.   R.   Co.   v. 

The   trial   court   began  a  long  in-  James  (Tex.,  1886),  10  S.  W.  Rep.  332. 

struction  to  the  jury  with  the  words.  See  Reversible  Error,  xii.,  8,  infra, 

'*  If  you  shall  find  from  the  evidence,"  2.  Stanton  v,  French,  91  Cal.   274: 

and  the  appellant  assigned  for  error  Mitchell  v,  Illinois,   etc.,  Co.,  85  111. 

that  this  portion  of  the  charge  was  566;  Needham  v.  People,  98  111.  275* 

misleading,  as  not  sufficiently  modified.  Pettibone  v,  Madem,  45  Mich.  381. 
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Stetomonta  of  Cliargo. — The  presumption  is  that  all  the  statements 
made  in  the  charge  are  true,  if  not  rebutted  by  the  record.*  Con- 
sequently^ if  instructions  state  facts  to  the  jury  as  established 
which  are  admitted  or  uncontradicted  by  the  evidence,  no  pre- 
sumption of  injury  arises  unless  the  record  discloses  the  contrary.' 

b.  Where  Record  does  not  Contain  all  Instructions. 

— If  the  record  does  not  afHrmatively  show  that  it  contains 
all  the  instructions  given  by  the  trial  court  to  the  jury,  and  the 
instructions  stated  therein  leave  the  legal  presentation  of  the  case 
incomplete,  it  will  be  presumed  that  additional  instructions  re- 
quired to  cover  the  entire  subject-matter  of  the  case  were  cor- 
rectly given.* 


1.  Stanton  v.  Estey  Mfg.  Co..  90 
Mich.  13;  Carson  v.  State,  80  Ga.  170; 
Wilson  V,  Atlanta,  etc.,  R.  Co.,  8s  Ga. 
386. 

Where  the  court  charged  the  jury 
that  if  they  **find  for  plaintiff  I  think 
there  is  no  dispute  about  the  amount. 
It  has  been  testified  to,  and  the  figures 
here  given  are  conceded  to  be  correct ;" 
it  was  held  that,  as  the  appellant 
did  not  object  below,  this  statement 
in  the  instruction  would  be  presumed 
to  be  true.  The  court  said:  "The 
admissions  and  concessions  of  coun- 
sel are  not  always  made  during  the 
taking  of  testimony.  They  may  be 
made  during  the  argument,  and  in 
such  case  do  not  appear  in  the  record. 
If  recited  in  the  court's  instructions 
to  the  jury,  such  concessions  will  be 
presumed  to  have  been  made,  unless 
the  record  shows  that  immediately,  or 
before  the  jury  has  retired,  the  court's 
attention  has  been  called  to  the  mat- 
ter, and  an  opportunity  given  to  the 
court  to  correct  the  charge  in  that 
respect."  Stanton  v,  Estey  Mfg.  Co., 
90  Mich.  la. 

In  Criminal  Cast. — ^In  a  murder  case, 
the  court  presented  the  theory  of  de- 
fense to  the  jury,  and  it  was  presumed 
on  appeal  correct  although  the  appel- 
lant assigned  it  as  error,  the  record 
not  showing  the  contrary.  Carson  v. 
State,  80  Ga.  170. 

*  *  Ho  Contention. " — The  court  charged 
the  jury:  "There  is  no  contention  in 
this  case  that  the  defendant  was 
bound  by  any  custom  to  accept  delir- 
ery  of  wood  delivered  along  the 
stations.^'  It  was  presuir.ed  on  ap- 
peal that  the  court  meant  that  there 
was  no  contention  at  the  trial,  and 
that  this  was  true.  Wilson  9.  Atlanta, 
etc.,  R.  Co.,  8s  Ga.  386. 

Statements  in  the  charge  as  to  what 
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was  insisted  at  the  trial  will  be  pre- 
sumed on  appeal  to  be  correct  and  to 
refer  to  the  contention  of  the  parties,  as 
such,  and  not  as  witnesses.  Chattahoo- 
chee Brick  Co.  v,  Sullivan,  86  Ga.  50. 

t.  Wood  V.  Porter,  56  Iowa  161. 

8.  Alabama,'^Cohb  v.  Malone,  87 
Ala.  514. 

Calif ifrnia. — Richardson  v.  Eureka, 
96  Caf.  443. 

Colorado,  —  Halsey  v.  Darling,  13 
Colo.  I ;  Klink  v.  People,  16  Colo.  467. 

Indiana. — Freezes.  De  Puy,  57lnd. 
188;  Myers  v.  Murphy,  60  Ind.  282; 
Bowen  v.  Pollard,  71  Ind.  177;  Morris 
V.  Stem,  80  Ind.  227;  Princeton  v. 
Gieske,  93  Ind.  102;  Frank  v.  Grimes, 
105  Ind.  346;  Becknell  v,  Becknell,  no 
Ind.  42;  Marshall  v,  Lewark,  117  Ind. 

377. 
Iowa,  —  Huff  r.  Anltman,  69  Iowa 

71;  State  V.  Wflliamson,  68  Iowa  351. 

Kentucky,  ^-HvLTit  v,  Kemper  (Ky., 
1888),  9  S.  W.  Rep.  803. 

Massachusetts, — Linton  v.  Allen,  154 
Mass.  432. 

Michigan, — English  v,  Caldwell,  30 
Mich.  362;  People  v,  Niles,  44  Mich. 
606. 

Missimri, — Whitney  v.  Kansas  City, 
39  Mo.  App.  259;  Wllkerson  v,  Cor- 
rigan  Consol.  St.  R.  Co.,  26  Mo.  App. 
144;  Meade  v.  Weed,  45  Mo.  App.  385. 

Nebraska, —  Malcom  r.  Hanson,  39 
Neb.  52. 

N^ew  Mexico,  —  Lewis  v,  Baca  (N. 
Mex.,  1889),  21  Pac.  Rep.  343. 

New  York, — Crouse  v.  Rowley  (Su- 
preme Ct.),  3  N.  Y.  Supp.  863;  Flan- 
nery  v.  Van  Tassell  (Supreme  Ct.),  9 
N.  Y.  Supp.  871. 

Ohio, — Davis  v.  State,  25  Ohio  St. 
369;  Bean  v.  Green,  33  Ohio  St.  444. 

Texas, — Ross  v,  McGowen,  58  Tex. 
603. 

^tV^vTP^'if.— McPhee  v.  McDermott, 
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c.  Burden  on  Appellant. — It  rests  upon  the  appellant,  who 
assigns  as  error  the  refusal  of  the  trial  court  to  charge  a  re- 
quested proposition  of  law,  to  show  conclusively  on  the  record 
either  that  no  instructions  whatever  were  given  embracing  the 
proposition  requested^  or  that  those  actually  given  were  incor- 
rect.* Otherwise  instructions  not  stated  in  the  record  will  be 
presumed  to  have  correctly  covered  the  requests  refused,  where 
the  record  does  not  contain  the  whole  charge.*  And  it  will  be 
presumed  that  further  instructions  were  given  to  correctly  modify 
erroneous  instructions  shown  by  the  record,  if  it  is  very  clear  that 
these  could  have  been  so  corrected  and  the  record  is  incomplete.' 

77  Wis.  33;   Graves  v.  State,  12  Wis.  Weed,   45   Mo.    App.   385;    Linton  v, 

591.  Allen,    154    Mass.    432;    Malcolm    v. 

In  Action  for  LlbeL — The  court  below  Hansen,  32  Neb.  52;  Huff  v.  Aulcman, 

in  an  action  for  libel  charged  the  jury  69  Iowa  71;  Hahn  v.  St.  Clair  Sav., 

that  **all  the  allegations  in  the  com-  etc.,  Co.,  50  111.  526;  Chicago,  etc.,  R. 

plaint  and  answer  and  all  the  evidence  Co.  v,  Yando,  127  111.  214;  Stearns  v. 

in  the  case  are  directed  to  the  sole  ques-  Johnson,  17  Minn.  142. 

tion  of  plaintiff's  character,  and  they  "In  some  way  which  does  not  ap- 

can  have  no  other  purpose."     It  was  pear,   the   instructions  given   by   the 

presumed  correct  when  the  record  did  court  on  the  trial  were  misplaced  or 

not  present  all  the  evidence  at  the  trial,  lost  and  do  not  appear  in  the  record, 

and  the  evidence  preserved  did   not  The  plaintiffs  in  error,  nevertheless^ 

support  the  allegations  of  libel.     Pat-  claim  that  the  court  erred  in  refusing 

chell  V,  Jaqua,  6  Ind.  App.  70.  to  give  certain  instructions  set  out  in 

Ai  Applied  to  Several  Counts. — If  there  the  record.     For  aught  that  appears 

is   evidence  sufficient   to  sustain   the  the  instructions  asked  may  have  been 

verdict  on  the  first  count,  but  not  on  given  by  the  court,  and  if  so  it  would 

the  second,  it  will  be  presumed  that  be   improper  to  repeat  them   to  the 

the  judge  instructed  the  jury  that  it  jury    and     thus     give    them    undue 

was  insufficient  to  support  the  cause  weight.     The  invariable  rule  in  this 

by  action  on  the  second  count.  McPhee  court  has  been  in  cases  where  error  is- 

V.  McDermott,  77  Wis.  33.  assigned  for  the  refusal  to  give  in- 

1.  King  V.  State  (Tex.  Crim.  App.,  structions  to  require  the  instructions. 
1893)1  21  S.  W.  Rep.  190;  Patchell  v.  given  to  be  set  out  in  the  record  so> 
Jaqua,  6  Ind.  App.  70;  Linton  v.  that  it  may  appear  that  the  jury  were 
Allen,  154  Mass.  432.  not  directed    as   to  the    law   on   the 

When  a  bill  of  exceptions  stated  the  points  stated."    Malcolm  v.  Hansen, 

charge  to  the  jury  commencing,  "The  32  Neb.  50. 

judge  charged  the  jury  among  other  8.  People  v.  Von,  78  Cal.  i;  Mar- 
things  as  follows,"  and  failed  to  show  shall  v,  Lewark,  117  Ind.  377;  Stuli  v. 
that  other  instructions  were  not  given  Howard,  26  Ind.  456;  Abingdon  v, 
on  the  matter  to  which  the  refused  re-  Meadows,  28  111.  App.  442:  Cogley  v, 
quests  related,  the  court  on  appeal  Cushman,  16  Minn.  397;  Fernbach  v. 
said: '*Under  these  circumstances  it  is  Waterloo,  76  Iowa  598:  Atchison, 
to  be  presumed  that  instructions  not  etc.,  R. Co. v. Howard, 49  Fed.  Rep.  206. 
stated  were  given  upon  the  matter  to  Contra, — If  an  instruction  is  plainly 
which  the  requests  relate,  and  that  erroneous,  judgment  will  be  reversed 
they  were  correct."  Linton  v.  Allen,  unless  appellee  shows  upon  the  record 
154  Mass.  432.  that  other  instructions  were  actually 

2.  Klinlc  V,  People,  16  Colo.  467;  given  correcting  the  error.  Cox  v. 
Ford  r.  Ford,  no  Ind.  89;  Stott  v.  People,  109  III.  457;  Meyer  v.  Temme, 
Smith,  70  Ind.  298;  Lehman  v.  Hawks,  72  111.  574;  Schmidt  v.  Chicago,  etc., 
121    Ind.    541;    Freeze   v,   DePuy,    57  R.  Co.,  83  111.  405. 

Ind.  188;  Myers  v.  Murphy,  60  Ind.  WithdrawaL — But  it  will  not  be  pre- 

382;    Coryell   v.   Stone,   62  Ind.   307;  sumed  that  an  erroneous   instruction 

Pnett  V.   Beard,   86  Ind.    104;   Clore  was  withdrawn.    Lower  v.  Franks,  115 

9.  Mclntire,  zao  Ind.  262;  Meade  v.  Ind.  334. 
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But  the  mere  omission  of  all  the  evidence  and  all  the  charge 
from  the  record  will  not  justify  the  affirmation  of  the  judgment 
if  an  instruction  brought  up  in  the  record  is  so  erroneous  that  it 
must  remain  wrong,  notwithstanding  further  instructions  might 
have  been  given.* 

(L  Presumption  that  the  Instructions  are  Based  on 
THE  Evidence. — It  will  be  presumed  that  the  instructions  given 
were  authorized  by  the  evidence  if  the  record  does  not  present 
its  entire  mass,  and  if  evidence  could  have  been  given  under  the 
issues  which  would  justify  the  instructions.'     But  they  must  be 

WhenHeld  Dofeetive.— a '*case"  on  Walter    v.    Uhl,    3    Ind.    App.    219; 

appeal  consisted  only  of  the  fact  of  Patchell  v,   Jaqua,   6    Ind.  App.  70; 

conviction    and    the    charge    of    the  Stockton  v.   Stockton,    73    Ind.    510; 

judge.    The  whole  charge  of  the  judge  Cincinnati,  etc.,  R.  Co.  v>  Clifford,  113 

related    to    the   defense   of    insanity  Ind.  460. 

alone.  The  record  did  not  show  what  Iowa, — Rice  v,  Des  Moines,  40  Iowa 
the  defense  was.  The  respondent's  638;  State  v.  Hemrick,  62  Iowa  414; 
counsel  were  not  present  at  the  argu-  Wallace  v.  Robb,  37  Iowa  192;  State  v. 
ment  on  appeal.  The  appellate  court  Bradwell,  73  Iowa  765;  Warbasse  r. 
refused  to  presume  that  such  was  the  Card,  74  Iowa  306;  McMillan  v.  Bur- 
defense,  and  held  the  charge  defective  lington,  etc.,  R.  Co.,  46  Iowa  231; 
or  incomplete.  State  v,  Leonard,  32  S.  State  v,  Moore,  77  Iowa  449;  State  v. 
Car.  201.  Wyatt,  76  Iowa  328;  Leiber  v.  Chicago, 

1.  Meyer  v.  Temme,  72  111.  574;  etc.,  R.  Co.  (Iowa,  1891),  50N.  W.  Rep. 
Schmidt  v.  Chicago,  etc.,  R.  Co.,  83  547;  Johnson  v,  Knudtson,  82  Iowa 
111.  405.  762;  Muir  V.  Miller,  72  Iowa  585. 

2.  Alabama, — Morris  v.  State,  25  Kansas,  —  Educational  Assoc,  v, 
Ala.  57;  Doe  v,  Godwin,  30  Ala.  242;  Hitchcock,  4  Kan.  36;  Linton  v. 
McElhaney  v.  State,  24  Ala.  71;  Housh,  4  Kan.  536;  Pacific  R.  Co.  ». 
Fourmier  v.  Black," 32  Ala.  41;  Davis  Nash,  7  Kan.  280;  Wilson  v.  Fuller,  9 
V,  Baddess  (Ala.,  1892),  10  So.   Rep.  Kan.  176. 

422;  Casey  v.  Coker  (Ala.,  1892),  11  Maine, — Thomaston  v,  Warren,  28 

So.  Rep.  742;  Hyde  v,  Adams,  80  Ala.  Me.  289;  Bryant  v,  Couill  ard,  32  Me* 

III.  520. 

California, — California  Cent.  R.  Co.  Maryland, — Regester  v,  Medcalf,  71 

V,    Hooper,   76  Cal.    404;    Harris    v.  Md.  528. 

Bernhart.  97  Cal.   546;   Carpenter  ».  Massachusetts, — Parker  v,  Kellogg, 

Ewing,  76  Cal.  487.  158  Mass.  90. 

District    of     Columbia, — U.     S.     v,  Michigan,  —  Cook     v.    Hopper,    23 

Lowenstein  (D.  C),  21  Wash.  L.  Rep.  Mich.    511;    Greenlee   v.   Lowing,   35 

227.  Mich.  63;   Wicks  v,   Ross,   37   Mich. 

Florida, — Keith  v,  Spencer.  19  Fla.  464:  Fowler  v,  Gilbert,  38  Mich.  292; 

748;    Sammis   v,   Wightman,   31   Fla.  Hall  v.  Johnson,  41  Mich.  286:  Cum- 

10.  mins  V,  People,  42  Mich.  142;  Brown 

Indiana, — Columbus,  etc.,  R.  Co.  v,  v,    Dunckel,   46   Mich.    29;    Kline   v, 

Powell,  40  Ind.  37;  Keating  v.  State,  Kline,  49  Mich.  419;  Kimball  v,  Ma- 

44  Ind.  449;    Aurora  F.  Ins.   Co.  v,  comber,  50  Mich.  362;    Bond  v,  Mc- 

Johnson,    46     Ind.    315;     Higbee    v,  Mahon,  94  Mich.  557. 

Moore,   66    Ind.    263;    Elkhart    Mut.  Mississippi, — Strickland  v,  Hudson, 

Aid,  etc.,   Assoc,   v,    Houghton,   103  55    Miss.    235;    Kellum    v.   State,   64 

Ind.   286;   Baltimore,  etc.,  R.  Co.  v.  Miss.  226. 

Rowan,  104  Ind.  88;  Joseph  v,  Mather,  Missouri, — State  v.  Brown,  75  Mo. 

no    Ind.    114;    Weir     Plow     Co.    v,  317;  Fink  v,  Regan,  23  Mo.  App.  475; 

Walmsley,    no    Ind.    242:    Silver    v.  Cress  v,  Blodgett,  64  Mo.  449;  State 

Parr,  115  Ind.  113;  Abrams  v.  Smith,  v,  Mallon,  75  Mo.   355;   Campbell  v, 

8  Blackf.  (Ind.)  95;  Murray  v.  Fry,  6  Butler,  32  Mo.  App.  646. 

Ind.    371;   Ruffing   v,  Tilton,   12  Ind.  Montana,  —  Territory    v,    Scott,    7 

259;  Hilker  v,  Kelley,  130  Ind.  356;  Mont.  407. 
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correct  as  statements  of  law  and  applicable  to  some  state  of 
the  case  possible  under  the  pleadings.^ 

e.  Refused  Request.— The  same  principle  applies  to  re- 
jected requests  to  charge  containing  correct  abstract  proposi- 
tions of  law.  They  may  be  presumed  to  have  been  unauthorized 
by  the  evidence.* 

Nebraska, — Willis  r.  State,  27  Neb.  8.  CaUfomia. — California  Cent.    R. 

981;  Birdsall  v.  Carter,  16  Neb.  422.  Co.  v.  Hooper,  76  Cal.  404;  Carpenter 

North   Carolina,  —  State    r.  Dicker-  v.  Ewing,  76  Cal.  487. 

son,  98  N.Car.  708.  District    of     ColumHa, — Oliver    v, 

Oklahoma, — Fisher  v.  U.  S.,  I  Okla.  Cameron,  MacA.  &  M.  (D.  C.)237. 

352.  Florida, — Sammis  v,  Wightman,  31 

Pennsylvania,  —  Connell  v,   O'Neil,  Fla.  43;   Horn  v,  Gartman,  i  Fla.  73; 

154  Pa.  St.  582.  Proctor  v.  Hart,  5  Fla.  465;  Burk  v, 

TVrflj.— Morris  v.  State  (Tex.  Crim.  Clark,  8  Fla.  8;  McKay  v,  Friebele,  8 

App.\  1893),  20  S.  W.  Rep.  979;  Jeffer-  Fla.  21:    Miller  v,  Kingsbury,  8   Fla. 

son  V.  State  (Tex.  Crim.  App.,  1893),  357;   Frisbee  v.  Timanus,  12  Fla.  537; 

22  S.  W.  Rep.  148;  Kutch  v.  State,  32  Blige  v.  State,  20  Fla.  742;  Livingston 

Tex.  Crim.   Rep.   184;   International,  v.  Cooper,  22  Fla.  292;  My  rick  v.  Mer- 

ctc,  R.  Co.  V,  Wolf  (Tex.  Civ.  App.,  ritt,  22  Fla.  335;   Bailey  v,  Clark,  6 

1893),  22  S.  W.  Rep.  187.  Fla.  516;  Tompkins  v.Eason,  8  Fla.  14. 

Wisconsin.  —  O'Malley  v,    Dorn,   7  Indiana, — Elkhart    Mut.   Aid,  etc.. 

Wis.   236;    Parish   v.  Eager,   15  Wis.  Assoc,   v,    Houghton,    103   Ind.    286; 

532;    Kelley  v,  Kelley,  20  Wis.  443;  Shulse  v,  McWilliams,   104  Ind.  512; 

Darling  v,  Conklin,  42  Wis.  478;  State  Baltimore,  etc.,  R.  Co.  v.  Rowan,  104 

V.  Babcock,  42  Wis.  138.  Ind.  88;   Johns  v.  State,  104  Ind.  557; 

United  States, — Ames    v,   Quimby,  Joseph     v,    Mather,     no    Ind.     114; 

X06  U.  S.  342.  Unruh  V.  State,  105  Ind.  117:  Blizzard  v. 

Reading  to  Jnry. — If  the  record  pre-  Bross,  56  Ind.  74;  Stout  v.  Turner,  102 

serves  the  evidence  in  a  condensed  Ind.  418;   State  v,  Beckmo,  8  Blackf. 

form,  it  will  not  be  presumed  on  ap-  (Ind.)  246;   Patchell  v,  Jaqua,  6  Ind. 

peal  that  the  trial  judge  misread  it  to  App.  70;   Sandford  Tool,  etc.,  Co.  v, 

the  jury,  although  his  statement  dif-  Mullen,  i  Ind.  App.  204;   Sheeks  v^ 

fered  from  the  evidence  set  forth  in  Fillion,  3  Ind.  App.  262;  Silver  v.  Parr, 

the   record.      Farmers*   Mut.  F.   Ins.  115    Ind.    113;     Ruffing  v,   Tilton,  la 

Co.  V,  Gargett,  42  Mich.  289.  Ind.  259;  Jefiferson,etc.,  R.  Co.  v.  Cox, 

Fleadingf. — If    the    pleadings    are  37  Ind.  325. 

omitted  from  the  record,  the  instruc*  Iowa, — Huff  v,  Aultman,  69    Iowa 

tion  will   be  presumed  to  have  been  71;  State  v.  Goode,  68  Iowa  593;  State 

authorized  by  them.     Licking  Rolling  v,  Williamson,  68  Iowa  351;   States. 

Mill  Co.  V,  Fischer,  88  Ky.  176.  Hunter,    68     Iowa    447;     Holland   v, 

Indiana. — Under  g  650,  Rev.   Stat.  Union  County,  68  Iowa  56;    State  v, 

Indiana  (1884),  the  lower  court  must  Brewer,  70  Iowa  384;  State  v,  Moore, 

certify  that  the  instructions  were  ap-  77  Iowa  449;  State  v,  Wyatt,  76  Iowa 

plicable  to  the  evidence,  and  such  cer-  328;    Warbasse  v.  Card,  74  Iowa  306; 

tificate  raises  a  conclusive   presump-  Si:ate  v.  Daniels,  76  Iowa  87. 

tion  that  such  was  the  fact,  unless  the  Kansas, — Missouri    River,    etc.,  R. 

record     contains     all     the    evidence.  Co.  v.  Owen,  8  Kan.  409;  St.  Joseph, 

Gould  V,    O'Neal,    i   Ind.    App.    144;  etc.,  R.  Co.  v,  Orr,  8  Kan.  419. 

Stockton  V,  Stockton,  73  Ind.  510.  Maryland, — Regester    v,    Medcalf, 

1.  Fisher  V.  U.  S.,i  Okla.  252;  War-  71  Md.  528. 

basse  v.  Card,  74  Iowa  306;  McMillan  Michigan, — Curley    v,   Wyman,    34 

V,  Burlington,  etc.,  R.  Co.,  46  Iowa  Mich.  353;  Tupper  v.  Kilduff,  26  Mich. 

331;  State  V,  Broadwell,  73  Iowa  765;  394;  Hayes  v.  Homer,  36  Mich.  374. 

Cincinnati,  etc.,  R.  Co.  V.  Clifford,  113  Missouri, — Colburn     v,    Brunswick 

Ind.   460;  Willis  v.  State,  27   Neb.  98.  Flour  Co.,  49  Mo.  App.  415;  Fink  v, 

y  An  instruction  unwarranted  by  any  Reagen,   22   Mo.   App.  473;    Field  v, 

possible  state  of  the  proof  is  ground  Crecelius,  20  Mo.  App.  302. 

lor  reversal.    Robards  v.  Wolf ,  i  Dana  Montana, — Territory     v,     Scott,     7 

(Ky.)  156.  Mont.  407. 
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16.  Findings— «.  In  GENERAL.— The  findings  of  fact  by  the 
trial  court  are  presumptively  correct,  and  if"  the  record  on  appeal 
does  not  contain  all  the  evidence  the  appellate  court  will  not  re- 
view them.  It  will  be  presumed  that  sufficient  evidence  to  sup- 
port the  findings  was  legally  admitted.^ 

Nebraska, —V^\VC\%  v.  State,  27  Neb.  Rhoades    v,    Rhoades,    88    III.    139 ; 

98.  Walker  v,  Carey,  53  111.  470;  Allen  v. 

North    Carolina, — State   v.  Dicker-  LeMoyne,  102  111.  25;  Mauck  v.  Mauck, 

son.  98  N.  Car.  708.  54  HI*  281;  Walker  v.  Abt,  83  111.  226; 

West  Virginia, — Kinsley  v,  Monon-  Corbus  v.  Teed,  69  111.  205;  Brown  v, 

galia  County  Ct.,  31  W.  Va.  464.  Lehigh,    etc.,  Coal  Co.,  40  111.  App. 

RaquatttoCharge.— If  proper  charges  602;    James    v.  Dexter,    113    111.  656; 

are   requested,   and   the  record  does  Kohlsaat  v.  Crate,  144  III.  14:  Micbi- 

not  show  that  they  were  refused,  they  gan  City  First  Nat.  Bank  v,  Haskell, 

will  be  presumed  to  have  been  given.  23  111.  App.  6i6r;  Keating  v,  Stebbins, 

Donnell  v,  Jones,  17  Ala.  689.  22  111.  App.  564;  Rohrheimer  v.  Eagle, 

And    where    the    proper    charges  30  111.  App.  498  ;  School  Trustees  v, 

are  shown  correct  by  the  record,  they  Stoltz,  26  111.  App.  389;  Wabash,  etc., 

will  be   presumed  included  in  others  R.  Co.  v.  Peterson,  115  111.  597. 

given,  where  the  charge  given  is  not  Indiana, — Black  v,  Daggy,  13  Ind. 

in  the  record.     Meade  v.  Weed,  45  Mo.  383;  Desher  v.  Parks,  13  Ind.  394. 

App.  385;  Reinhold  r.  State,  130  Ind.  Iowa, — Frederick  v.  Mitchell,  i  Iowa 

467;    Garrett  v.  State,    109  Ind.  527;  100;  Lyster  v.  Lyster,  i  Iowa  130:  Holt 

Fitzgerald  v,  Jerolaman,  10  Ind.  338;  v.  Smith,  9  Iowa  373;  Whitney  v.  Olm- 

Myers  v.  Murphy,  60  Ind.  282;  Stott  stead,  5  Iowa  373 ;   Vredenburgh   v, 

V,  Smith,  70  Ind.  298.  Snyder,   6  Iowa   39;  Woodbridge   v. 

Bill  of  Ezoaptioni. — Where  the  only  Austin,  81  Iowa  671. 

instructions  contained  in   the  bill  of  Kansas, — Briggs     v,    Latham,    36 

exceptions  were  given  by  the  court  of  Kan.  205;  Foster  v,  Voigtlander,  j6 

its  own  motion,  and    the    bill  recites  Kan.  572. 

that  they  were  **  all  the  law  so  given,"  Kentucky,  — Abert    v,    Lape    (Ky., 

it  will  not  be  presumed  that  the  court  1891),  t5  S.  W.  Rep.  134;  Brandies  v. 

did  not  give  other  instructions  at  the  Stewart,  i  Mete.  (Ky.)  395;  Harvey  v. 

request  of  parties.     People  v,  Marks,  Payne,  2  Mete.  (Ky.)45i. 

72  Cal.  46.  Louisiana, — Harrison  v»  Creditors, 

1.  Alabama, — Rickettsz'.  Birmingham  43  La.  Ann.  91. 

St.  R.  Co.,  85  Ala.  600.  Michigan, — People  v.  Cline,  44  Mich. 

Arkansas, — Ruble  v.  Helm,  57  Ark.  290. 

304.  Minnesota, — Olson  v,  St.  Paul,  etc., 

California.— JioW.    v,    Anderson,  27  R.  Co.,  38  Minn.  479;  Deiber  v,  Loehr, 

Cal.  250;  Bunting  v,  Brideman,  i  Cal.  44  Minn.  451;  Butler  v,  Winona  Mill 

182;  Himmelmantr.  Henry  (Cal.,  1889),  ^o,^  28  Minn.  205. 

21  Pac.  Rep.  731;  Janes  v,  De  Azevedo  Missouri, — Christ  v.  Missouri  Pac.  R. 

(Cal.,  1892),  3oPac.  Rep.  1104;  Silvarer  Co.,  36  Mo.  App.  663;  Claflin  v.  Syl- 

V,  Hansen,  77  Cal.  579.  vester,  99  Mo.  276;  Sebree  v,  Patter- 

Colorado, — York   v,    Fortenbury,  15  son,   92  Mo.    451;    Joseph   Schnaider 

Colo.  129;   Galloway  v,    Carlisle,    15  Brewing  Co.  v,  Niederweiser,  28  Mo. 

Colo.  244;  Kester  v,  Jewell,  15  Colo.  App.  233:  Lee  v,  Dunn,  29  Mo.  App. 

220;  Behymer  v,  Nordloh,    12   Colo.  467;  Newman  v.  Newman,  29  Mo.  App. 

352.  649;  Matson  v,  Frazer,  48  Mo.  A  pp.  302. 

Connecticut,  —  Judd    v,    Weber,    55  Montana, — Bass  v,  Buker,  6  Mont. 

Conn.  267.  443;  Beck  if.  Beck.  6  Mont.  318;  Mc- 

Illinois. — Brown  v.   Miner,  128  111.  Millan  v.  Carter,  6  Mont.  220;  Mason 

148;  Hannas  v,  Hannas,   no  111.  53;  v,  Germaine,   i    Mont.    263;  Ming  v. 

Groenendyke  v,  Coffeen,  109  111.  334;  Truett,  i  Mont.  322;  Morse  v.  Swan, 

Sheen  v,  Hogan,  86  111.  16;  Davis  v,  2    Mont.    306;    Fabian   v,    Collins,  3 

American,  etc.,  Christian  Union,  100  Mont.  229;  Clark  v.  Baker,  6  Mont. 

111.  313;  Morgan  v,  Corlies,  81  111.  72;  153;  Alder  Gulch  Consol.  Min.  Co.  v. 

Mcintosh    V,   Saunders,  68    111.    128;  Hayes,  6  Mont.  31. 
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QiiBoii. — Where  the  judgment  of  the  trial  court  is  affirmed  by 
the  Illinois  Appellate  Court  it  will  be  presumed  on  appeal  to  the 

Supreme  Court,  in  the  absence  of  any  evidence  to  the  contrary, 
that  the  facts  were  all  duly  considered  and  found  sufficient  to 
support  the  judgment.* 

PretomptioiL — Where  there  is  no  statement  of  facts  the  correct- 
ness of  the  conclusions  of  fact  cannot  be  questioned  except  in  so 
far  as  they  contain  contradictions.^ 

Nebraska, — Herbison  ».  Taylor,  29  St.  441:  Cincinnati  Hotel  Co.  r.  Cen- 

Ncb.  217;  BeU  V,  White  Lake  Lumber  tral  Trust,  etc.,  Co.,  25  Ohio  L.  J.  375; 

Co.,  21  Keb.  525.  Kitchen  v,  Londenback,  25  Ohio  L.  J. 

Nevada, — Gammans  v,  Roussell,  14  142. 

Nev.  171;  Sherwood  v.  Sissa,  5  Nev.  Pennsylvania, — McHenry  v.  Burnett, 

349;  Howard  v.  Winters,  3  Nev.  539;  i  Phila.  (Pa.)  297, 

White   Pine    County  v,   Herrick,    19  Tennessee.  —  Stanly  v,    Crippen,    i 

Nev.  311;  Mandlebaum  v.  Liebes,  17  Head  (Tenn.)  115. 

Nev.   131 ;   Terry  v.  Berry,   13   Nev.  Washington, — Rathbun  v,  Thurston 

514;  Greeley  v,  Holland,  14  Nev.  320;  County,  2  Wash.  564. 

Bowkerzr.  Goodwin.  7  Nev.  135;  Libby  Wisconsin, — Punch  v,  Williams,  34 

V.  Dalton,  9  Nev.  23;  Lonkey  ». Wells,  Wis.  268;   KoUoch   v.  Stevens  Point, 

16  Nev.  271;  McLeod  v,  Lee,  17  Nev.  37  Wis.    348;    Sherman    v,    Madison 

103;  Caples  v.  Centra]  Pac.  R.  Co.,  6  Mut.  Ins.  Co.,  39  Wis.  104;  Dunbar  v, 

Nev.  265;  In  re  Winkleman,   9  Nev.  Bittle,  7  Wis.  143;   Smith  v,  Lavin,  8 

303;    Dilley  v,  Sherman,  2   Nev.  67;  Wis.  265;   Davidson  v,  Davidson,  10 

Champion   v.   Sessions,   2   Nev.   271;  Wis.   86;    Remington   v,   Willard,    15 

Carpenter  v,  Johnson,  i  Nev.  331.  Wis.  583;  Demier  v,  Durand,  15  Wis. 

New  York, — Palm  r.  New  York,  etc.,  580;  Ripon  v.  Joint  School  Dist..  17 

R.  Co.  (Super.  Ct.),  42  N.  Y.  St.  Rep.  Wis.  83;  Heald  v.  Wells,  7  Wis.  149; 

219;  Porter  v.  Smith,  107  N.  Y.  531;  Canfield  v,  Bayfield  County,  74  Wis. 

Levi  v,  Newhall  (Super.  Ct.).  9  N.  Y.  60;  Lee  v,  Campbell,  77  Wis.  340;  Reed 

Supp.  423;  Star  Printing  Co.  v.  An-  v,   Leups,    38    Wis.   352;    Morrow   v, 

drews  (Super.  Ct.),  9  N.  Y.  Supp.  731;  Lander,  77  Wis.  77. 

Harkness  v.  New  York  El.  R.  Co.,  55  United  States, — St.    Louis,    etc.,    R. 

N.    Y.   Super.    Ct.    532;    Niebuhr    v,  Co.  v.   Stark,  55  Fed.   Rep.  758;  St. 

Schreyer,  135  N.  Y.  614;  Davis  Sew-  Louis,  etc.,  R.  Co.  v,  Graham,  56  Fed. 

ing  Mach.  Co.  v.  Best,  50  Hun  (N.  Y.)  Rep.  258. 

76:  Simonson  v . Krollpfeiffer  (Supreme  Weight  of  Findingf. — Where  a  cause 
Ct.),  6  N.  Y.  Supp.  115;  Champlain  is  tried  by  a  court  without  a  jury,  the 
First  Nat.  Bank  v.  Wood,  45  Hun  (N.  satae  presumptions  attach  to  its  find- 
Y.)  411;  Brown  v,  Wakeman  (C.  PI.),  ings  as  would  have  attached  to  the 
18  N.  Y.  Supp.  363;  Aldridge  v.  Aid-  verdict  of  a  jury.  Claybaugh  v.  Hen- 
ridge,  120  N.  Y.  614;  Gardner  v,  Pat-  nessy,  21  111.  App.  124. 
ten  (C.  PI.),  15  N.  Y.  Supp.  324;  John-  1.  Pennsylvania  Co.  v,  Backes,  133 
son  v,  Snell,  58  Hun  (N.  Y.)6o6;  Dunn  111.  255. 

v.  Hunt  (Supreme  Ct.),  zo  N.  Y.  Supp.  Ko  Bill  of  Exeeptioni. — When   there 

412;  Heroy  v,  Kerr,  21  How.  Pr.  (N.  is  no  bill  of  exceptions  in  the  record, 

Y.  Super.  Ct.)  409;  Lee  Bank  v.  Sat-  the  appellate  court  will  presume  that 

terlee,  17  Abb.  Pr.  (N.  Y.  Super.  Ct.)  there  was  evidence  to  sustain  all  the 

6;  Viele  v,  Troy,  etc.,  R.  Co.,  20  N.  findings  of  facts  and  to  disprove  all 

Y.   184;  Mahoney  v,  Prendergast,  58  inconsistent  inferences.      Morrow  v. 

Hun  (N.  Y.)  611;    Doyle  v.   Trinity  Lander,  77  Wis.  77. 

Church  (Supreme  Ct.),  15  N.  Y.  Supp.  2.  Snowden  v.  Rush,  76  Tex.  197. 

626;  Murray  v.  Fox,  104  N.  Y.  382.  Where  a  decree    recites    that    the 

North  Carolina, — Green  v,  Jones,  cause  came  on  for  final  hearing  and 
78  N.  Car.  265;  Paschall  v,  Bullock,  80  that  the  court  below  found  certain  facts 
N.  Car.  8;  Morrison  v.  Baker,  81  N.  which  are  sufficient  to  support  the  de- 
Car.  76;  Battle  V,  Mayo,  102  N.  Car.  cree,  it  will  be  presumed  on  appeal 
413.  that  the  court's  findings  were  based  on 

Ohio. — Sealing  v.  Lawrence,  27  Ohio  evidence  introduced  at  the   hearing. 
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b.  Special  Findings. — ^Where  special  findings  are  requested 
and  refused,  it  will  be  presumed,  if  the  testimony  is  not  embraced 
in  the  record,  that  the  evidence  was  insufficient.^  And  material 
findings  based  upon  issues  not  included  in  the  pleadings  will  be 
sustained,  upon  the  presumption  that  the  parties  litigated  such 
issues  by  consent,  where  the  record  contains  no  "  case  "  or  bill  of 
exceptions.* 


Atkinson  v.  Chicago  Tire,  etc., 
Works  (111.,  1891).  27  N.  E.  Rep. 
919. 

No  Finding!  Saquasted. — Where  on 
appeal  from  an  order  setting  aside  a 
judgment  it  does  not  appear  that  the 
appellant  asked  for  findings  of  fact,  it 
will  be  presumed  that  his  objection  is 
on  the  ground  that,  taking  as  true  that 
view  of  the  testimony  most  favorable 
to  appellee,  he  cannot  be  entitled  to 
the  relief  asked.  Holden  v,  Purefoy, 
108  N.  Car.  163. 

Foreolosore  of  Lion. — In  an  action  to 
foreclose  a  mechanic's  lien,  no  answer 
was  filed  nor  issue  tried.  It  was  pre- 
sumed that  the  trial  court  heard  evi- 
dence sufllcient  to  justify  its  judgment, 
where  it  made  no  findings  of  fact  and 
stated  no  conclusions  of  law.  Cole  v, 
Custer  County  Agricultural,  etc., 
Stock  Assoc.  (S.  Dak.,  1892),  52  N. 
W.  Rep.  1086. 

Award  of  Bamagos. — When  a  judge 
expressly  found  as  a  matter  of  law 
that  certain  elements  should  not  be 
considered  In  awarding  damages,  it 
cannot  be  presumed  that  he  included 
them  in  the  judgment  rendered.  John- 
son V,  New  York  El.  R.  Co.  (Supreme 
Ct.),  43  N.  Y.  St.  Rep.  816. 

Bordon  on  Appellant — As  the  find- 
ings of  the  trial  court  are  presumably 
correct ,  the  appellant  must  show  afilrm- 
atively  that  the  facts  stated  required 
different  findings.  Moyes  v,  Grifllth, 
35  Cal.  556. 

Beversal.  —  If  the  express  findings 
are  totally  inconsistent  with  the  judg- 
ment it  will  be  reversed.  Thompson 
V.  O'Neil,  41  Cal.  683. 

Evidenoo  not  Clearly  Transeribod. — 
Where  evidence  was  voluminous  and 
not  clearly  transcribed,  the  appellate 
court  refused  to  consider  it,  and  pre- 
sumed that  the  findings  were  correct. 
Snell  V,  De  Land,  36  111.  App.  638. 

Signing  Findings. — It  will  be  pre- 
sumed that  specific  findings  were 
signed  by  the  jury,  the  record  not 
showing  the  contrary.  Douglas  v. 
Baker,  79  Tex.  499. 


Sorrioe  of  Proooos. — A  finding  that, 
defendant  was  properly  served  with 
process  is  presumed  true,  if  the  record 
does  not  show  to  the  contrary.  Kent 
V.  Coguilland.  67  Iowa  500;  Turner  v. 
Hale,  8  Kan.  38;  Baker  v.  Windham. 
25  Conn.  597.    See  Jurisdiction^  supra. 

In  Tax  Case. — The  court  below  found 
as  a  fact  that  the  delinquent  tax-list 
presented  by  plaintiff  contained  330 
separate  descriptions  of  real  estate, 
but  the  delinquent  tax-list  so  pub- 
lished was  not  made  part  of  the 
record.  It  was  held  that  it  presump- 
tively supported  the  finding  of  the 
court  below.  Rathbun  v,  Thurston 
County,  2  Wash.  564. 

As  to  Mortgage. — It  was  presumed 
on  appeal  that  a  mortgage  and  note 
were  introduced  in  evidence  to  support 
a  finding  of  the  trial  court  upon  which 
a  judgment  by  default  was  entered, 
where  the  record  did  not  show  that 
they  were  not  introduced.  Henry  v, 
Evans,  58  Iowa  560;  Reed  v.  State,  16 
Fla.  564. 

Soview  of  an  Sxooption. — On  excep- 
tion to  a  finding  of  the  trial  court  as 
contrary  to  law  it  will  be  presumed  that 
the  court  found  all  the  facts  which  the 
evidence  in  favor  of  the  finding  would 
have  authorized,  without  reference  to 
the  court's  evidence.  Fortman  v, 
Goepper,  14  Ohio  St.  562. 

Quashing  a  Writ. — In  Vermont,  where 
a  motion  to  quash  a  writ  must  be  based 
upon  defects  apparent  on  the  face  of 
the  papers,  and  that  which  requires 
proof  aliunde  must  be  presented  by 
plea  in  abatement,  a  ruling  of  the  trial 
court  quashing  a  writ  upon  the  ground 
of  certain  facts  found  outside  the 
papers  and  stated  in  the  bill  of  excep- 
tions will  be  sustained  if  there  is  noth- 
ing to  rebut  the  presumption  in  the 
record  that  the  facts  were  admitted  on 
agreement  of  the  parties.  Reynolds 
V,  Conway,  61  Vi.  313. 

1.  State  V.  Dillon,  125  Ind.  60. 

2.  Deiber  v,  Loehr,  44  Minn.  451; 
Salisbury  v.  Bartleson,  39  Minn.  365; 
Baker  v,    Byerly,  40  Minn.  489;  St. 


488 


Vretnmptlotti  on  Appeal.  APPEALS,  Findings. 

c.  Where  no  Findings  are  Made— in  General.— The  pre^ 

sumption  is  that  all  the  facts  were  found  in  favor  of  the  party  for 
whom  judgment  was  rendered  ;  ^  and  where  no  express  findings 
are  made  and  the  evidence  is  omitted  from  the  record,  such  find- 
ings will  be  presumed  as  are  sufficient  to  support  the  judgment.* 

Bj  Seferee. — The  same  rule  applies  where  the  record  shows  no 
express  findings  by  a  referee  and  no  requests  to  find  offered  by 
the  appellant.* 

Preenmption  when  Beeord  Contains  Zyidenoe  —  Omiiiion  of  Findingi. — So 
where  the  record  contains  the  evidence  but  omits  the  findings, 
or  the  findings  which  it  presents  are  insufficient  to  support  the 
judgment  rendered,  it  will  be  inferred  that  all  findings  implied  by 
the  judgment  were  made  by  the  trial  court  or  referee,  if  the  evi- 
dence tends  to  support  them.*  But  in  New  York  the  Court  of 
Appeals  will  not  make  the  presumption  that  findings  not  con- 
tained in  the  record  were  made  on  evidence  which  is  not  brought 

Paul,   etc.,  R.   Co.    v.   Bradbury,  42  Preenmption  as  to  Tendered  Iiines.— So 

Minn.  222;  Clark  v,  Austin,  38  M|nn.  where  a  judgment  for  plaintiffs  is  ren- 

487:  Wyvell  V.   Jones,   37  Minn.   68;  dered  upon  general  or  special  findings 

Ahlberg  v,  Swedish  American  Bank,  for  them,  without,  however,  contain- 

51  Minn.  162.  ing  any  reference  to,  or  express  find- 

1.  Smith  V,  Cushing,   41    Cal.   97  ;  ings  upon,  issues  tendered  by  the  an- 

Smith  V,  Penny,  44  Cal.  161;  Figg  v,  swer  in  bar  of  the  action,  it  will  be 

Mayo,  39  Cal.    262 ;   Lovell  v.  Frost,  presumed  that  all  the  tendered  issues 

44  Cal.  471;  Hixon  v.  Brodie,  45  Cal.  were   found    against  the    defendant. 

275;  Servanti   v,  Lusk,  43   Cal.   238;  Steinback  v.  Krone,  36  Cal.  303. 

Oakland    v.   Whipple,    39    Cal.    112 ;  3.  Sinclair  v,  Tallmadge,  35   Barb. 

Clark  r.  Willett,  35  Cal.  534;  Stein-  (N.  Y.)  602;   Whitaker  v.  Chapman,  3 

back  V.   Krone,  36  Cal.  303;  Lick  v.  Lans.  (N.  Y.)  155;  New  York  Car  Oil 

Diaz,  37  Cal.  437;  King  V.  Wellman,38  Co.   v,    Richmond,   6   Bosw.   (N.   Y.) 

Cal.  595;  Gregory  r.  Nelson,  41  Cal.  213;  McKeon  v.  See,  4  Robt.  (N.  Y.) 

278;  Tubbs  V.  Ghirardelli,  45  Cal.  231;  449. 

Kusel  V,  Sharkey,  46  Cal,  3;  Shelby  v.  4.  California, — Brady  v,  Burke,  90 

Houston,  38  Cal.  410;  Brown  v,  John-  Cal.  i;  Thompson  v,  O'Neil,  41  Cal. 

son,  45  Cal.  76.  683;  Lovell  v.  Frost,  44  CaL  471;  Hixon 

8.  Welland  V.  Williams,  21  Nev.  230;  v,    Brodie,  45   Cal.  275;    Servanti    v. 

More  V,  Lott,  13  Nev.  377;  Jones  v.  Lusk,  43  Cal.  238;  Smith  v.  Penny,  44 

Adams,  19  Nev.  78;  Rosina  v.  Trow-  Cal.  161. 

bridge,    20    Nev.    117;    Harriman    v,  Montana,  —  Sperling    v,    Calfee,    7 

School  Dist.  No.  12,  35  Vt.  313;  Seward  Mont.  514;   Ingalls  v,  Austin,  8  Mont. 

V.  Heflin,  20  Vt.  144;  Brady  v,  Burke,  333. 

90  Cal.  I.  Nevada, — Welland    v,  Williams,   21 

It  will  not  be  presumed   that  evi-  Nev.  230. 

dence  was  offered  in  support  of  issues  New  York, — Daly  v.  Wise,  *  132   N. 

upon  which  no  findings  were  made,  in  Y.  306;  Smith  v,  Coe,  29  N.  Y.  666; 

order  to   reverse   the  judgment  ren-  Viele  v,  Troy,  etc.,  R.  Co.,  20  N.  Y. 

dered.      Winslow    v.    Gohrauser,    88  189. 

Cal.  450.  Ohio, — Fortman  v.  Goepper,  14  Ohio 

Want    of    Finding. — The  appellate  St.  562. 

court  will  not  reverse  for  want  of  a  Vermont, — Harriman  v.  School  Dist. 

finding  on  an  issue  where  the  record  No.  12,  35  Vt.  313;  Seward  v.  Heflin, 

does  not  afiirmatively  show  that  evi-  20  Vt.  144. 

dence  was  introduced  having  relation  Where  all  the  evidence  is  contained 

thereto.     Rogers  v.  Duff,  97  Cal.  66;  in  the  record,  all   the  facts  inferable 

Wise  V,  Burton,  73  Cal.  174;  Himmel-  must  be  logically  deducible  from  the 

man  v.  Henry,  84  Cal.  104;  Winslow  v,  facts  found.     Emmal  v,  Webb,  36  Cal. 

Gohransen,  88  Cal.  450.  197. 
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up.    The  appellee  must  lay  a  foundation  for  the  presumption  by 

expressly  including  in  the  record  evidence  tending  to  support  it* 

1.  Rochester  Lantern  Co.  tr.  Stiles,  the  evidence  justified;  but  in  the  latter 

etc..  Press  Co.,  135  N.  Y.  209;  Rossi  v.  case  the  rule  contended  for  on  behalf 

MacKcllar  (C.  PL),  13   N.  Y.    Supp.  of  the  plaintiff  would  require  the  court 

827.  to  presume  not  only  the  evidence,  but 

Rochester  Lantern  Co.  z'.  Stiles,  etc.,  the  findings  of  facts  based  upon  it. 
Press  Co.,  135  N.  Y.  209,  explains  the  For  this  there  is  no  reason.  The  party 
cases  on  this  subject,  and  declares  succeeding  upon  atrial  before  a  judge 
the  rule  as  follows:  *'The  defendant  or  referee  must  see  to  it  that  he  has 
brings  this  appeal  without  having  findings  of  facts  sufficient  to  uphold  his 
made  a  case  sustaining  any  of  the  evi-  judgment;  and  if  he  does  not,  he  is 
dence,  and  relies  solely  upon  excep-  exposed  to  the  peril  of  a  reversal  of 
tions  contained  in  or  annexed  to  the  his  judgment  by  an  appeal  based 
judgment-roll,  as  provided  in  sections  solely  upon  the  exceptions  of  the  de- 
994  and  997  of  the  code.  We  do  not  feated  party  to  the  conclusions  of  law. 
know  what  the  evidence  upon  the  trial  If  the  rule  contended  for  by  the  plain- 
was,  except  as  we  are  informed  by  the  tiff  be  sustained,  then  very  rarely,  if 
findings  of  facts.  The  defendant  does  ever,  would  it  be  safe  for  a  party  to 
not  complain  of  the  findings  of  facts  appeal  without  a  case,  as  it  would 
made  by  the  referee,  but  it  finds  fault  nearly  always  be  possible  to  presume 
with  his  rulings  upon  matters  of  law;  facts  were  proved,  although  not  actu- 
and  the  sole  question  before  us  is  ally  found,  which  would  support  the 
whether  the  rulings  are  justified  by  judgment.  The  law  upon  this  matter 
the  facts  found;  in  other  words,  Do  of  practice,  by  some  inadvertence,  has 
the  facts  found  justify  the  judgment?  fallen  into  some  confusion  and  con- 
The  learned  counsel  for  the  plaintiff,  flict,  and  it  is  time  that  the  practice 
however,  contends  that  if  the  findings  should  be  finally  settled." 
of  facts  contained  in  the  record  are  in-  Explaining^  Limiting,  and  in  part 
sufficient  to  uphold  the  judgment,  then  Ov/rr»/tff^.---Chubbuck  9.  Vernam,  42 
we  may  assume  that  there  was  evi-  N.  Y.  432;  Stoddard  v.  Whiting,  46  N. 
dence  upon  the  trial  sufficient  to  jus-  Y.  637;  Kellogg  v.  Thompson,  66  N. 
tify  other  findings  of  facts  which  would  Y.  88;  Murray  v,  Marshall,  94  N.  Y. 
support  the  conclusions  of  law.  Such,  617;  Gardiner  v.  Schwab,  no  N.  Y. 
undoubtedly,  is  the  rule  when,  upon  650. 

appeal,  a  case  has  been  made  contain-  On  Conilieting  Svidenoe. — ^Where  the 
ing  the  evidence.  Then  the  appellate  evidence  is  conflicting  and  the  trial 
court  may  look  beyond  the  findings  of  court  has  not  been  requested  to  deter- 
facts  into  the  evidence,  and  see  if  there  mine  a  fact  either  way,  *'  the  Court  of 
is  any  evidence  to  support  the  conclu-  Appeals  will  not  presume  that  it  exists 
sions  of  law;  and  it  may  affirm  the  to  support  the  judgment."  Hollister 
judgment  even  if  the  findings  of  facts  v.  Mott,  132  N.  Y.  18. 
actually  made  do  not  support  it,  if  it  Wh«re  the  Bule  not  Applicable. — 
finds  sufficient  evidence  to  justify  it.  The  rule  stated  in  Oberlander  v. 
But  there  is  no  foundation  for  the  rule  Spein,  45  N.  Y.  179,  that  a  finding  can 
when  the  appeal  is  upon  the  judgment-  be  implied  only  when  it  would  be  jus- 
roll  alone,  and  the  evidence  is  not  be-  tified  by  the  evidence  appearing  in 
fore  the  court.  Then  the  appellate  the  case,  is  not  applicable  to  a  case 
court  can  know  nothing  about  the  evi-  where  none  of  the  evidence  appears, 
dence  except  as  it  is  embodied  in  the  In  such  cases  the  rule  necessarily 
findings  of  facts;  it  cannot  know  that  requires  the  presumption  that  the 
there  was  any  other  evidence,  and  evidence  was  sufficient;  but  this  can 
there  is  no  room  or  ground  for  pre-  scarcely  be  regarded  as  a  defective 
suming  that  there  was  any.  In  the  finding.  Phillip  v.  Gallant,  62  N.  Y. 
former  case  there  is  no  presumption  256. 

that  there  was  any  other  evidence  Case  on  Appoal — New  York, — Under 
than  that  contained  in  the  record.  Code  Civ.  Pro.  N.  Y.  §  993,  a  find- 
But  finding  the  evidence  there  the  ing  of  fact  by  a  court  or  referee  with- 
court  may  presume,  for  the  purpose  out  evidence  to  support  it  is  a  ruling 
of  upholding  the  judgment,  that  the  on  a  question  of  law.  An  exception 
judge  or  referee  found  the  facts  which  appearing    in    the   proposed  case    is 
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d.  General  Finding. — A  general  finding  is  presumed  to 
imply  findings  on  all  facts  necessary  to  sustain  it.^ 

Special  Finding. — But  if  a  special  finding  has  been  expressly 
made,  it  cannot  be  presumed  that  a  material  fact  omitted  from  it 
has  been  found,  but  not  expressed  therein.* 

e.  Waiver. — ^Where  the  record  contains  no  findings  it  will  be' 
presumed  that  they  were  waived,  if  nothing  to  the  contrary  ap- 
pears.* When  such  waiver  of  findings  is  not  shown  by  the  rec- 
ord they  will  be  conclusively  presumed  waived.*  Doubtful  or 
defective  findings  of  fact  not  excepted  to  will  be  presumed  to 
have  been  against  the  losing  party.* 

notice  to  the  respondent  of  an  inten-  Consequently  where  the  complaint 

tion  to  raise  the  question  of  error  in  states  a  cause  of  action  and  the  judg- 

the  ruling  excepted  to,  and  puts  upon  ment  grants  no  relief  in  excess  of  its 

him  the  responsibility  of  adding  by  demand,  judgment  will  be  affirmed, 

amendment    all    needed    proof.      No  Lee    Chuck    v,    Quan   Wo  Chong,  91 

statement   that  the  case  contains  all  Cal.  592. 

the  evidence  is  needed,  and  the  appel-  4.  Garr  v.  Spalding (N.  Dak.,  1892), 

late  court  will   presume  that  all  the  51  N.  W.  Rep.  867. 

evidence   bearing   on  the   ruling  ex-  Written    Findings. — So    if    written 

cepted  to  has  been  added.     Halpin  v,  findings  are  necessary  and  the  record 

Phoenix  Ins.  Co.,  118  N.  Y.  171;  Per-  does   not  include  them  they  may  be 

kins  V.   Hill,  56  N.  V.  87,  overruling  presumed  to  have  been  waived,  if  the 

*  Cox  V.  James,  45  N.  Y.  557;   Bray  ton  record  does  not   rebut  the  presump- 

V,  Sherman,  119  N.  Y.  623.  tion.     Campbell   v,   Coburn,   77   Cal. 

1.  Elerick   v,    Braden,  38  Kan.   83;  36;  Mulcahy  v.   Glazier,  51  Cal.  626; 

Bunnel  z'.  Stockton,  83  Cal.  319;  Ervin  Reynolds  v,   Brumagim,  54  Cal.  254; 

V,  Collier,  3  Mont.  189.  Glenn  v,  Arnold,  56  Cal.  631:  Gordon 

It  is  prejudicial  error  to  make  a  v,  Donahue,  79  Cal.  501.  But  thefe 
general  finding  when  a  special  finding  is  no  general  presumption  that  a  find- 
was  regularly  requested.  Ross  v.  ing  is  waived  because  not  contained 
Miner,  64  Mich.  204.  in   the    record.       Bard  v.    Kleeb,    i 

A  general  finding  on  several  issues  Wash.  370. 

was  presumed  to  include  a  finding  on  And  there  is  no  such  presumption 

an    issue  to   which   a   demurrer  had  when  the  record  does  contain  written 

been  filed,  but  upon  which  no  ruling  findings,  and  no  finding  on  a  material 

by  the  record  appeared  to  have  been  issue  has  been  made.     Ball  v,  Kehl, 

made.     Kilgore   v,    Emmitt,  33  Ohio  95  Cal.  606. 

St.  410.  5.  Carpenter  v.   Small,  35  Cal.  346; 

Thus    from    a    finding,   "that    the  Clark  «>.  Willett,  35  Cal.  534. 

equities    of  the  cause  are  with   the  Where  no  Special  Finding  Eeqaeited.— 

plaintiff,"  a  finding  of  all  material  facts  Where  the  trial  is  by  the  court  and  no 

for  the  plaintiff  is  presumed.     Ervin  special    finding    of  the    facts    is   re- 

V.  Collier,  3  Mont.  189.  quested,  and  a  general  finding  only  is 

Where  there  is  no  Ime   Tendered  in  made,  it  will  be  presumed  on  appeal 

the   pleadings  upon   a   material  mat-  that  all  facts  were  found  against  the 

ter  the  court  or  jury  will  not  be  pre-  appellant.     Sheldon   v,   Atkinson,  38 

sumed  to  have  found  on  such  matter.  Kan.   14;  Sangamon  Coal  Min.  Co.  v. 

Gifford  V.  Carvill,  29  Cal.  59a  Wiggerhaus,    122   111.    279;   Myers  v, 

9.  Citizens'  Bank  v.  Bolen,  121  Ind.  Tibbals,  72  Cal.  278. 

301.  Where  Referee's   Findings    Inooniiit^ 

Indiana. — ^Where  the  record  contains  ent. — \vi  New  York\.\i^  findings  most 

special  findings  they  will  be  presumed  favorable  to  appellant  are  presumed 

to  have  been  made,  as  Rev.  Stat.  Ind.  correct.     Kelly  v,  Leggett,  122  N.  Y. 

1881,  §   546,  requires,  at  the  request  633;   Redfield  v,  Redfield;  no  H.  Y. 

of  a  party.     Shoner  f.  Pennsylvania  671;  Bennett  v.  Bates,  94  N.  Y.  354; 

Co.,  130  Ind.  170.  Bonnell   v,  Griswold,  89  N.  Y.    122; 

8.  Lee  Chuck  v.  Quan  Wo  Chong,  Schwinger  r.  Raymond,  83  N.  Y.  192: 

91  Cal.  592.  Wahl  v.  Barnum,  116  N.  Y.  87;   Trad- 
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/.  Conclusions  of  Law, — ^Where  the  evidence  is  omitted 
from  the  record,  it  is  conclusively  presumed  on  appeal  to  justify 
the  conclusion  of  law.^ 

Aunrnptlon  m  toFaeti. — ^The  appellate  court  may  in  some  instances- 
assume  the  existence  of  a  fact  to  support  the  judgment  or  ver- 
dict,' but  the  assumption  will  not  be  made  upon  conflicting  evi- 
dence when  no  request  had  been  made  to  the  trial  court  to  find 
the  facts  either  way.* 

16.  Verdicts— «.  In  General. — ^Where  the  evidence  is  omitted 
from  the  record  it  is  presumed  to  have  been  sufficient  to  justify 
the  verdict,^  and  that  the  verdict  as  set  out  in  the  record  was- 

ers'  Nat.  Bank  v.  Parker,  130  N.  Y.  Clark,  8  Fla.  9;  Palatka,  etc,  R.  Co.. 

4I5«  V.  State,  23  Fla.  546;  Sammis  v.  Wight- 

If    the    findings     of    the     referee  man,  31  Fla.  10. 

conflict   with   those  of  the  court  the  Georgia, — Maddox  v.  Cross,  80  Ga. 

findings  of  the   court  are  presumed  105;  Smith  v.  Camp,  84  Ga.  1x7;  HuC 

correct.     Young  v.  Young,  27  S.  Car.  v.  State,  91  Ga.  5. 

201.  Illinois, — Redner  v.  Davern,  41  IlL- 

1.  Redner  v,   Davern,  41  111.  App.  App.  245;  Brown  t/.  Lehigh,  etc.,  CoaL 
245;  Kellogg  V,  Thompson,  66  N.  Y.  Co.,  40  111.  App.  602;  East  St.  Louis 
88;   Carman   v.    Pultz,  21  N.  Y.   547;  Union  R.  Co.  v.  East  St.  Louis,  39  111. 
Murray   v,    Marshall,  94   N.    Y.   617;  App.  398;    Blanchard  v.  Burbank,  16^ 
Champlain  First  Nat.  Bank  v.  Wood,  111.   App.    375;    School    Trustees    v. 
45  Hun  (N.  Y.)  411.  Staltz,  26  111.  App.  389;  Michigan  City 

Where  a  party  appeals  on  the  ground  First  Nat.    Bank   v.   Haskell,  23   IlL 

that  the  conclusions  of  law  made  by  a  App.    616;    Chicago    City  R.   Co.   v^ 

referee  are  not  supported  by  the  facts,  Duffin,  24  111.  App.  28;  Atchison,  etc.*. 

the    findings    of    fact    are   presumed  R.    Co.    v.    Baltz,   44    111.   App.  458;: 

correct.     Oswego  Second  Nat.   Bank  Phoenix    Ins.  Co.    v.    Frisch,   99  IlL 

V.  Poucher,  56  N.  Y.  348.  App.   265;    Chicago,  etc.,   R.   Co.   v^ 

2.  Hollister  v,  Mott,  132  N.  Y.  18.  Gross,  133  111.  37;  Pennsylvania  Co.. 

3.  Hollister  v.  Mott,  132  N.  Y.  18.        v.    Backes,    133    111.   255;    Brown    v. 
And  of  course  not  as  to  a  fact  which     Miner,  128  111.  148. 

the  trial  judge  has  expressly  refused  to  Indiana, — Westfield  Bank  v.  Inmaov 

find.  Paisley  v.  Casey  (C.  PL),  18  N.,  (Ind.   App.,  1893),  34  N.   E.  Rep.  %ir^ 

Y.  Supp.  102.  Evans ville,  etc.,  R.  Co.  v.  Maddux,. 

4.  Alabama, — Garner     v,     Ullman  134  Ind.  571. 

(Ala.,  1893),    13  So.  Rep.   382;  Hunt  Iowa, — State    v.    Pitman,   38    Iowa 

V,  Johnson   (Ala.,  1892)  ii   So.  Rep.  252;  Garner  v,   Pomroy,  ix  Iowa  149; 

387.  State  z'.  Blanchard,  74  Iowa  628;  Helt. 

Arkansas, — Fort   r.    State,  52   Ark.  v.  Smith,  74  Iowa  667. 

180;  Smith  V,  Fletcher  (Ark.,  1889),  11  Kansas, — Topeka  v,  Tuttle,  5  Kan. 

S.  W.  Rep.  824;  Knight  v.  Sharp,  24  312;  Wilson  v.  Fuller,  9  Kan.  176;  State 

Ark.  602;  Ruble  v.  Helm,  57  Ark.  304;  v.  Palmer,  40  Kan.  474;  Missouri  Pac. 

Rogers  v,  Duflf,  97  Ark.  66.                    "  R.  Co.  v.  Pierce,  39  Kan.  391. 

Colorado, — Hoagland  v.  Cole,  18  Colo.  Kentucky, — Daniel  v,  Brather,  i  Bibb* 

426;  Nuckolls  V,  Gaut,  12  Colo.  361;  (Ky.)  485;  Matthews  c/.  Davis,  4  Bibb- 

Knowles  v.  Clear  Creek,  etc.,   Mill,  (Ky.)  173;   Smith  v.  Morrow,  5  Litt.- 

etc.,  Co.,  18  Colo.  209.  (Ky.)  210;  Fowke  v,  Darnall,  5  Litt. 

Florida, — Miller    v,    Kingsbury,    8  (Ky.)  317;  Sanders  v,  Crawley,   2  J. 
Fla.  356;  Dorman  v,  Bigelow,  i  Fla.  J.  Marsh.  (Ky.)  123;  Fowler  v.  Wood- 
323;  Baily  v,  Clark,  6  Fla.  516;  Mitch-  yard,  6  J.  J.  Marsh.  (Ky.^606;  Elswick 
ell  V,  Chaires,  2  Fla.  18;  Horn  v,  Gart-  v,  Neusom,  9  Dana  (Ky.)  260:  Coving- 
man,  I  Fla.  73;  Frisbee  v,  Timanus,  ton  v,  Chesapeake,  etc.,  R.  Co.  (Ky., 
12  Fla.  537;  Dibble  v,  Truluck,  ii  Fla.  1892),  20  S.  W.  Rep.  538;  Gausman  v.. 
135;    Florida   Union   Bank  v.   Call,  5  Schmittenberg  (Ky.,   1889),  xi  S.  W.. 
Fla.  409;   Pons  v.    Hart,  5   Fla.   457;  Rep.  594;  Hunt  z^.  Kemper  (Ky.,  1888X 
Proctor  V.  Hart,  5  Fla.  465;  Burk  v,  9  S.  W.  Rep.  803. 
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Yerdleti. 


Lndsiana. — Moore's  Succession,  42 
Ann.  333. 

Massutkusetts,  —  Southbridge  Sav. 
Bank  v.  Mason,  147  Mass.  500;  Ben- 
xson  v.  Com.^  158  Mass.  164. 

MUkigan. — Shelden  v,  Weatberwax, 
75  Mich.  418;  Berry  v.  Munroe,  57 
Mich.  187. 

Minnesota. — Olson  v.  St.  Paul,  etc., 
R.  Co.,  38  Minn.  479;  State  v,  St. 
.Paul,  etc.,  R.  Co.,  38  Minn.  246;  Baker 
«r.  Byerly,  40  Minn.  489;  Chesley  v, 
Mississippi,  etc..  Boom  Co.,  39  Minn. 
B3;  lindeke  v.  Clark  (Minn.,  1890),  45 
N.  W.  Rep.  863. 

Missouri, —  Claflin  v.  Sylvester,  99 
JMo.  276;  Soderberg  v.  Pierce,  33  Mo. 
.App.  60;  Newman  v,  Newman,  29  Mo. 
App.  649;  Lee  v,  Dunn,  29  Mo.  App. 
.467;  Jervis  v.  Unnestall,  29  Mo.  App. 
•974;  Christ  V.  Missouri  Pac.  R.  Co., 
36  Mo.  App.  663;  Swayze  v.  Bride,  34 
Mo.  App.  414;  Pembroke  v,  Hannibal, 
•etc.,  R.  Co.,  32  Mo.  App.  61. 

Montana.  —  Princeton  Min.  Co.  v. 
Butte  First  Nat.  Bank,  7  Mont.  530. 

Nebraska. —  Becker  v,  Simonds,  33 
Heb.  680 

Nevada, — Bailey  v.  Papina,  20  Nev. 

^77. 

New  York. — Genet  v.  Brooklyn,  114 

K.  Y.  618;  Gardiner  r.  Schwab,  no  N. 
Y.  650;  Brown  v.  Wakeman(C.  PI.),  18 
N.  Y.  Supp.  363;  Steinhauserv.  Mason 
'(C-  PL),  19  N.  Y.  Supp.  228;  Davis  Sew- 
ing Mach.  Co.  V.  Best,  50  Hun  (N.  Y.) 
76;  Shailer  v,  Morgan  (C.  PI.).  9  N.  Y. 
^upp.  492;  Bond  V.  Bond,  51  Hun  (N. 
Y.)507;  Slattery  v.  Schwannecke,  118 
N.  Y.  543;  Sweet  v.  Morrison  (N.  Y., 
1890),  23  N.  £.  Rep.  897;  Jacobs  v. 
Morrison  (Super.  Ct.),  19  N.  Y.  Supp. 
1021;  Duncan  v.  New  York  Mut.  Ins. 
•Co.,  138  N.  Y.  88. 

Ohio. — Armleder  v.  Lieberman,  33 
Ohio  St.  77- 

Pennsyhfania,  —  Harbster's  Appeal, 
124  Pa.  St.  I. 

South  Carolina. — Chalmers  v.  Kinard 
'(S.  Car.,  1893),  16  S.  E.  Rep.  778. 

South  Dakota. — Cole  v.  Custer  Coun- 
ty Agricultural,  etc.,  Stock  Assoc.  (S. 
Dak.,  1892),  52  N.  W.  Rep.  1086. 

Tennessee.  —  Crawford  v.  Bynum,  7 
Ycrg.  (Tcnn.)38i;  Wilkins  v.  Gilmore, 
2  Hnmph.  (Tenn.)  140;  Melton  v.  State, 
.3  Hnmpb.  (Tenn.)389;  Union  Bank  v. 
Lowe,  Meigs  (Tenn.)  225;  Trott  v. 
West,  TO  Yerg.  (Tenn.)  501;  Sweat  v. 
Rogers,  6  Heisk.  (Tenn.)  119;  Nolen 
^.  Wilson,  5  Sneed  (Tenn.)  334;  Trott 
.9.  West,  Meigs  (Tenn.)  169;  Davis  v. 


Tones,  3  Head  (Tenn.)  605;  Pullen  v. 
Lane,  4  Coldw.  (Tenn.)  250;  Woods  v. 
State,  7  Coldw.  (Tenn.)  336;  Heatherly 
V.  Bridges,  i  Heisk.  (Tenn.)  220;  Chap- 
man V.  State,  87  Tenn.  300. 

Texas, — Snowden  v.  Rush,  76  Tex. 
197;  Kendall  v.  Page,  83  Tex.  131; 
Green  v.  State  (Tex.  Crim.  App.,  1892), 
20  S.  W.  Rep.  366;  Davis  v.  State  (Tex. 
Crim.  App.,  1892),  20  S.  W.  Rep.  553. 

Vermont, — Moore  v,  S wanton  Tan- 
ning Co.,  60  Vt.  459. 

Virginia, — ^Adams  v.  Hays,  86  Va. 

153. 

Wisconsin. — Mclntyre  Will  Case,  38 

Wis.  318;  Hinckley  t/.  Chicago, etc.,  R. 

Co.,  38  Wis.  194. 

United  States.  —  Arkansas  Valley 
Land,  etc.,  Co.  v.  Mann,  130  U.  S.  69; 
Callaghan  v.  Myers,  128  U.  S.  617; 
Morgan  v,  Eggers,  127  U.  S.  63. 

So  where  the  complaint  contains  an 
allegation  under  which  any  evidence 
authorizing  the  judgment  might  have 
been  brought  into  the  case,  it  will  be 
presumed  to  have  been  so  introduced. 
Wilier  V.  Oregon  R.,etc.,  Co.,  15  Ore- 
gon 153. 

niegalitj  must  Appear.  —  The  pre- 
sumptions are  in  favor  of  the  verdict 
of  the  jury,  and  the  record  must  show 
affirmatively  that  the  verdict  was  con- 
trary to  law  before  it  can  be  set  aside. 
Maddox  v.  Cross,  80  Ga.  105. 

California. — Section  627  of  the  Code 
Civ.  Pro.  Cal.  authorizes  the  jury  in 
an  action  for  the  recovery  of  specific 
personal  property,  in  case  their  ver- 
dict is  in  favor  of  the  plaintiff,  to  find 
the  value  of  the  property,  *Mf  the 
property  has  not  been  delivered  to 
the  plaintiff;"  and  section  667  author- 
izes a  judgment  for  the  plaintiff  for 
the  possession  ''or  the  value  thereof 
in  case  a  delivery  cannot  be  had." 
"When  the  jury  find  that  the  plaintifif 
is  entitled  to  the  possession,  they  are 
not  required  to  find  the  value  of  the 
property  if  it  has  been  delivered  to 
the  plaintifif,  and  unless  the  value  has 
been  found,  there  is  no  basis  upon 
which  to  render  the  alternative  judg- 
ment for  its  value.  For  the  purpose, 
therefore,  of  sustaining  a  judgment 
entered  in  favor  of  the  plaintiff  for 
the  possession  of  personal  property, 
without  the  alternative  for  its  value 
*  in  case  delivery  cannot  be  had,'  it 
can  be  presumed,  in  the  absence  of 
any  bill  of  exceptions  or  other  showing 
of  error,  that  it  appeared  at  the  trial 
that  the  plaintiff  had  already  obtained 
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returned  in  open  court  and  in  proper  form,*  and  was  properly 
signed.'  So  it  will  be  presumed  that  the  form  of  the  verdict  is 
correct  where  it  is  not  in  the  record.* 

Items  of  Dtmage. — So  it  will  be  presumed,  where  a  verdict  awards 
damages,  that  the  jury  included  therein  no  improper  items,  unless 
the  record  shows  to  the  contrary.*     Where  a  general  verdict  is 

the  possession  of  the  property  sued  amount  of  the  verdict  was  less  than 

for."     Caruthers  v.  Hensley,  90  Cal.  the  item  itself  called  for.     Ressler  v, 

559.  Baxley,  81  Iowa  750. 

CoBitmetion  of  Tindings.  —  Where  General  Finding. — Where  a  jury  are 
findings  are  fairly  susceptible  of  two  instructed  that  if  they  find  for  plain- 
constructions,  one  upholding  and  the  tiff  on  one  set  of  facts  they  should  find 
other  overthrowing  the  general  ver-  specially;  if  on  the  other,  generally, 
diet,  the  former  will  be  presumed  to  and  they  find  generally,  they  will  be 
be  the  true  construction.  It  will  not  presumed  to  have  found  on  the  latter 
be  presumed  that  the  jury  had  differ-  set  of  facts.  Mayfield  v.  Williams,  73 
ent  intentions  in  their  findings  and  Tex.  509;  Smith  v.  Fite,  98  N.  Car. 
verdict.      St.   Louis,  etc.,  R.   Co.   v,  517. 

Ritz,  33  Kan.  404;  Larkin  v,  Upton,  Items  Withdrawn. — Upon  a  general 

144  U.  S.  19.  verdict,  items  withdrawn  by  plaintiff 

In  Aeeerd  with  Svidenoe. — It  is  to  be  are  not  presumed  to  be  included.  Mc- 
presumed  that  the  verdict  of  the  jury  Vey  v.  Johnson,  75  Iowa  165;  Thatcher 
is  in  accord  with  the  evidence.  So  v.  State,  48  Ark.  60. 
where  there  was  no  evidence  of  con-  Finding  of  Vegligenee. — A  plaintiff 
tributory  negligence,  and  it  was  not  recoverecf  damages  from  a  town  for 
pleaded,  it  will  not  be  presumed  that  injury  received  while  walking  along  a 
the  verdict  was  based  thereon,  though  sidewalk.  The  verdict  was  a  general 
the  court  may  have  given  some  in-  one.  In  the  answers  to  special  in- 
structions in  relation  to  the  subject,  terrogatories  nothing  appeared  as  to 
Eakelund  v,  Talbot,  80  Iowa  569.  the    character    of  the    defect  except 

All  the  Defendants. — So  it  will  be  pre-  "that  the  curbing  was  gone  and  the 

sumed  that  a  general  verdict  for  the  bricks  misplaced."     It  was  presumed 

defendants  was  in  favor  of  all  of  them,  that  as  every  fact  essential  to  recovery 

Adamson  v,  Sundby,  51  Minn.  46a  must  have  been   found   by  the  jury, 

1.  Mattson  v,  Borgeson,  24  111.  App.  they  had  found  the  defect  to  be  such 
79.  as    indicated     culpable     negligence. 

2.  Douglas  V,  Baker,  79  Tex.  500.  Poseyville  v,  Lewis,  T26  Ind.  8a 

8.  Mattson  v,  Borgeson,  24  111.  App.  Donble  *BaBiage8. — If  the  charge  of 

79.  the  court  can  be  construed  as  allowing 

It  will  be  presumed  that  a  verdict  is  the  jury  to  recover  double  damage^, 

thedeliberate  result  of  individual  judg-  it  will  not  be  presumed  that  they  did 

ment  of  the  jurors.     Giese  v.  Schultz,  so  when  the  amount  of  the  verdict  is 

69  Wis.  521.  not  stated  in  the  record.     Georgia  R., 

The  verdict  of  the  jury  will  be  pre-  etc.,  Co.  v.  Baker,  82  Ga.  28. 

sumed  based  upon  issues  under  which  Special  Damages.  —  In  a  complaint, 

evidence  has  been  introduced  which  plaintiff  alleged   special   damages   to 

supports  it,  not  upon  other  issues  in  the  extent  of  $i,5oa     The  verdict  as- 

the  case  which  could  not.     Calder  v.  sessed  his  damages  at  $13,500  "  plus" 

Smalley.  66  Iowa  219.  $1500.     The   total  was  less    than  the 

4.  Stanton  v,   French,  91  Cal.  274;  damages  demanded.     It  was  held  that 

Ressler  v,  Baxley,  81  Iowa  750;  Posey-  if  the    evidence   did   not  justify  the 

ville  V,  Lewis,  126  Ind.  80;  Sandler  v.  item    of    special    damages,   it   would 

Bresnahan,  53  Mich.  567.  not  in  the  state  of  the  record  be  pre- 

The  plaintiff's  claim  consisted  of  sumed  that  the  item  of  $1500  was 
three  items,  but  one  of  which  was  given  as  special  damages.  Bishop  v, 
supported  by  any  evidence.  The  jury  St.  Paul  R.  Co.,  48  Minn.  26. 
gave  a  general  verdict.  It  was  pre-  All  the  Defendants. — To  uphold  a 
sumed  on  appeal  to  be  based  on  the  general  verdict  in  favor  of  all  the  de- 
item  supported  by  evidence,   as  the  fendants,  it  will  be  presumed  that  the 
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rendered,  every  point  having  the  support  of  sufficient  evidence  is 

presumed  to  have  been  found  in  favor  of  the  successful  party.^ 

In  Criminal  Cmw. — The  same  rule  obtains  in  criminal  cases  to 
uphold  a  verdict  of  guilty.* 

b.  Special  Findings. — ^While  every  reasonable  intendment  will 
be  made  in  favor  of  a  general  verdict,  nothing  will  be  presumed  to 

statement  in  the  record  that  counsel  to  be  established  in  accordance  with 

appeared  *'  for  the  defendants  "  meant  theory  of  the  party  against  whom  the 

all  the  defendants.  Adamson  v,  Sund-  verdict  is  directed,  it  will  be  presumed 

by,  51  Minn.  46.  that  the  evidence  supported  the  ver- 

Amendad  Potition. — An  amended  pe-  diet.    Sutter  v,  Vanderveer,  122  N.  Y. 

tition  duly  filed  stated  various  items  of  652;  Thompson  v,  Simpson,  128  N.  Y. 

damages  claimed.     The  verdict  was  270;  Powers  v,  Clarke,  127  N.  Y.  417. 

general  for  one  specific  sum,  but  no  re-  On  Bejeotion  of  Evidenot. — It  will  be 

quest  was  made  for  special  findings,  presumed,  in  support  of  a  ruling  di- 

It  was  presumed  on  appeal  that  the  recting  a  verdict  on  the  rejection  of 

finding  on  any  separate  item  did  not  evidence,    that    the    party  who    had 

exceed  the  sum  claimed  on  that  item  ofifered  the  evidence  did  not  suggest 

in  the  amended  petition.     Ciampit  v,  on  its  rejection  that  he  had  farther 

Chicago,  etc.,  R.  Co.  (Iowa,  1891),  50  proof.    Where  the   court  directed  a 

N.  W.  Rep.  673.  verdict  on  rejection  of  a  deed  in  an 

Correet  Bnle  of  Damago. — It  will  be  action  brought  on  its  covenants,  it  was 
presumed,  where  the  contrary  is  not  said:  '*  Plaintiff's  counsel  also  con- 
shown,  that  the  trial  court  adopted  the  tends  that  the  court  erred  in  directing 
correct  rule  for  damages,  and  that  it  a  verdict  on  the  rejection  of  the  deed; 
considered  only  the  proper  elements  of  that  he  could  not  legally  assume  that 
damages.  Sanders  v.  New  York  El.  no  possible  evidence  could  overcome 
R.  Co.  (C.  PL),  ID  N.  Y.  Supp.  112;  the  effect  of  the  statute  under  either 
Stearns  v,  McGinty  (Supreme  Ct.),  8  count  of  the  declaration,  or  that  no 
N.  Y.  Supp.  216.  subsequent  evidence  could  make  the 

1.  Sutter  v.  Vanderveer,  122  N.  Y.  deed  proper  first  evidence  in  any  pos- 

653.  sible  order  of  proofs  to  follow  it.    But 

IMroetion  of  Yardlot.  —  When    each  it  is  not  claimed  that  plaintiff's  counsel 

party  moves  for  a  verdict  in  his  own  offered  or  had  any  other  proof  of  the 

favor  and  neither  asks  to  go  to  the  kind  now  suggested.     It  is  fair  for  the 

jury,  it  will  be  presumed  on  appeal  court  to  presume  that  he  did  not  sug- 

that  both  intend^  to  waive. the  right  gest  any  other  or  farther  proof    in 

of  submission  to  the  jury  and  to  con-  support  of  his  case."    Sherwood   v. 

sent  that  the  court  decide  the  question  Landon,  57  Mich.  219. 

of  fact  as  well  as  of  law.     Provost  v.  8.  Miller  v.  Kingsbury,  8  Fla.  356; 

McEncroe,  102  N.  Y.  650;  Sutter  v.  Branham  v,  Bradford,  17  Ind.  47;  Cat- 

Vanderveer,  122  N.  Y.  654;   Koehler  terlin  v.  Douglass,  17  Ind.  213;  Griffin 

tr.  Adler,  78  N.  Y.   287;    Leggett  v.  v,  Templeton,  17  Ind.  234;  Clark  v. 

Hyde,  58  N.  Y.  272;  Dillon  v.  Cock-  Benefiel,  18  Ind.  405;  Carrick  v.  State, 

croft,  90  N.  Y.  649.  18  Ind.  409^  State  v.  Smock,  20  Ind. 

When  a  verdict  is  directed,  the  ap-  184;   Lawson  v.  Campbell,  4  Greene 

pellate  court  on  review  will  consider  (Iowa)  413;  Morton  v.  Chase,  13  Iowa 

everything  found  in  favor  of  the  ap-  597;  Terpenning  v,  Gallup,  8  Iowa  74; 

pellant  which  the  testimony  had  any  Portis  v.  Cochrane,  i  Tex.  77. 

legal  evidence  to  prove.     Knapp  v.  It  will  not  in  a  criminal  case  be  pre- 

Winchester,  11  Vt.  351.  sumed,  however,  that  the  verdict  of  a 

And  where  the  court  directs  a  verdict  jury  negatived  a  defense  as  to  which 

after  each  party  has  moved  that  the  the  charge  was  incorrect,  as  where 

jury  be  ordered  to  find  in  his  favor,  the  court  did  not  charge  the  jury  as  to 

and  neither  has  asked  that  they  be  in-  the  influence  of  threats  upon  defend- 

structed  to  pass  upon  any  questions,  ant's   liability,   and  they  found   him 

notwithstanding  the  statements  of  the  guilty  of  murder  in  the  first  degree, 

trial  judge  that  he  shall  hold  the  facts  Potter  v.  Sute,  85  Tenn.  88. 
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sustain  special  findings,^  or  answers  to  special  interrogatories.' 
Facts  not  stated  therein  are  presumed  not  to  exist  as  against 
the  party  having  the  burden  of  proof.' 

Where  the  special  findings  are  reconcilable  with  the  general 
verdict  upon  any  hypothesis,  the  former  will  not  control.  Judg- 
ment will  be  rendered  on  the  general  verdict.*  Where  the 
special  findings  are  consistent  with  each  other,  but  irreconcilable 
with  the  general  verdict,  they  will  control  and  judgment  will  be 
rendered  thereon.*  But  where  they  are  inconsistent  with 
each  other,  irreconcilable,  uncertain,  and  wholly  insufHcient 
to  support   any  judgment   in   favor  of   the  moving   party,   the 

1.  Indiana. — Baltimore,  etc. ,  R.  Co.  'to  have  been  found  in  favor  of,  and 

^.  Rowan,  104  Ind.  88;  Quill  v.  Gal-  covered    by,     the    general     verdict, 

jivan,  108  Ind.  235;  Brown  v,  Searle,  Johnson  v.  Miller,  82  Iowa  693;  Par- 

104  Ind.   218;    Frank  v.  Grimes,  105  menter  v.  Fitzpatrick  (Supreme  Ct.), 

Ind.  246;  Keller  v,  Orr,  106  Ind.  406;  14  N.  Y.  Supp.  748;  Sutter  v,  Vander- 

Rice  f.  Manford,  no  Ind.  697;  Cook  veer,  122  N.  Y.  652. 

V.    Howe,   77   Ind.   442;    Lassiter    v.  In  other  cases  it  is  said,  where  a 

Jackroan,  88  Ind.  118;  Baltimore,  etc.,  special  finding  is  silent  in  respect  to 

R.  Co.  f.  Rowan,  104  Ind.  88;  McCal-  certain  material  facts,  it  will  be  pre- 

iister  V,  Mount,  73  Ind.  559;  Cook  v.  sumed  that  they  were  found  against 

Howe,  77    Ind.   442;   Grand    Rapids,  the  party  upon  whom  the  burden  of 

etc.,   R.  Co.  V,  McAnnally,  98   Ind.  proving    them    rested.      Meeker    v, 

412;  Redelsheimer  v.  Miller,  107  Ind.  Shanks,  112  Ind.  208;  Mitchell  v,  Col- 

485;  Rice  f.  Evansville,  108  Ind.  7.  glazier,  106  Ind.  464;   Stix  v.  Sadler, 

Iowa, — Actont^.Cofifman,  74  Iowa  17.  109  Ind.  254. 

In  an  action  for  malicious  prosecu-  4.  Redelsheimer  v.  Miller,  107  Ind. 

tion  special  findings  were  made,  but  it  488;    Armidon   f.  Goff,   24  Ind.    128; 

was  not  specially  found  that  defend-  Woollen    v.   Wishmier,   70  Ind.   108; 

ants  commenced   the  prosecution  on  Carver  v.   Leedy,  80  Ind.  335;  Balti- 

appeal;  it  was  presumed  that  the  jury  more,  etc.,  R.  Co.  v.  Rowan,  104  Ind. 

had  so  found  as  essential  to  the  judg-  88;   Warner  v.  U.   S.  Mut.    Accident 

ment.     Johnson  v.  Miller,  82  Iowa 693.  Assoc,  8  Utah  431;  Larkin  v.  Upton, 

8.  Greenfield  v.  State,  113  Ind.  597;  144   U.  S.  19;  Mallory  v.   Traveler's 

Chicago,   etc.,    R.   Co.    v.    Ostrander  Ins.  Co.,  47  N.  Y.  54. 

<Idd.,  1888),  15  N.  E.  Rep.  227;  Cin-  5.  Johnson  v.  Miller,  82  Iowa  699; 

cinnati,  etc.,  R.  Co.   v,  Cli£ford,  113  Hardin  t/.  Branner,  25  Iowa  364;  Clark 

Ind.   460;   Sinker  v.  Green,  113   Ind.  v,  Warner,  32  Iowa  319;  Mershon  ». 

<6oo;  Redelsheimer  v.  Miller,  107  Ind.  Nat.  Ins.  Co.,  34  Iowa  87;  Conners  v. 

485;   Rice  V.  Evansville,   loS   Ind.   7;  R.  R.  Co.,  71  Iowa  490. 

Cincinnati,  etc.,    R.   Co.   v,    Clifford,  Special    flndlngi. — "All    the    facts 

113  Ind.  460;  Stevens  v.  Rose,  69  Mich,  specially  found  by  the  jury  must  be 

-259.  construed  together  for  the  purpose  of 

8.  Stix  V.  Sadler,  109  Ind.  254;  Vin-  ascertaining    their  true   legal   effect, 

ton  V,  Baldwin,  95  Ind.  433;  Mitchell  If  the  facts  so  found  when  thus  con- 

V,   Colglazier,  106  Ind.   464;    Cincin-  strued   are  so  inconsistent  with   the 

nati,  etc.,  R.  Co.  v,  Gaines,  104  Ind.  general  verdict  that  they  cannot  be 

526;  Kurtz  V,  Carr,  105  Ind.  574;  Rice  reconciled  therewith  on  any  reason- 

"v,  Evansville,   108   Ind.   7;    Dixon  v,  able  hypothesis,  and  are  sufficient  to 

Duke,  85  Ind.  434;  Pittsburgh,  etc.,  R.  support  a  judgment  in   favor  of  the 

Co.   V,   Spencer,   98   Ind.    186;   Pitts-  moving  party,  then  the  facts  so  found 

l)urgh  EI.  R.  Co.  v,  Adams,  105  Ind.  will  control  the  general  verdict,  and 

157;  Redelsheimer  v.  Miller,  107  Ind.  the  court  must  give  judgment  accord- 

489.  ingly."     Thompson  I'.  Cincinnati,  etc., 

AH   questions  arising  in  the   case  R.   Co.,  54  Ind.  197;  Baltimore,  etc., 

•essential  to  a  general  verdict  not  cov-  R.  Co.  v.  Rowan,  104  Ind.  88;  Frank 

«red  by  a  special  finding  are  presumed  v.  Grimes,  105  Ind.  346. 
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special  facts  so  found  will  not  control  the  general  verdict,  and  the 
latter  must  stand,  and  the  judgment  must  be  rendered  thereon 
without  regard  to  the  special  findings.^ 

17.  In  Beferred  CauBei. — It  will  be  presumed  that  a  cause  was 
legally  referred  where  the  record  does  not  show  the  contrary;* 
and  that  an  auditor  or  referee  was  duly  sworn  according  to  law ;' 
and  that  the  cause  was  a  referable  one  ;^  so  that  a  motion  to 
overrule  a  referee's  report  was  properly  denied  where  its  grounds 
were  absent  from  the  record.*  And  in  general  the  same  presump- 
tions apply  to  the  rulings,*  findings,''  and  other  acts  of  the  referee 
on  the  trial  of  the  cause  as  obtain  on  the  trial  of  a  cause  by 
a  court  without  a  jury.® 

18.  In  Criminal  Cases. — In  criminal  cases  the  same  principles 


1.  Hereth  v.  Hereth,  loo.Ind.  37; 
Byram  v,  Galbraith,  75  Ind.  134;  Kees- 
ling  V,  Ryan,  84  Ind.  89;  Grand,  etc., 
R.  Co.  V,  McAnnally,  98  Ind.  412. 

Where  a  plaintiff  asks  a  judgment 
on  the  special  findings,  notwithstand- 
ing the  general  verdict,  he  will  fail  un- 
less all  the  findings  are  favorable  to 
him;  but  if  somearefavorableandsome 
unfavorable,  the  general  verdict  will 
control.  Rice  v,  Evansville,  108  Ind. 
11;  Davis  V.  Reamer,  105  Ind.  318; 
Hereth  v.  Hereth,  100  Ind.  35;  In- 
diana Car  Co.  V.  Parker,  100  Ind. 
i8z. 

2.  Johnson  v.  Allegheny  City,  139 
Pa.  St.  330;  Connor  v,  Edwards,  36  S. 
Car.  563. 

Thus  written  consent  to  a  reference 
will  be  presumed  given,  where  not 
contained  in  the  record.  Duncan  v. 
Erickson,  82  Wis.  128;  Dinsmore  v. 
Smith,  17  Wis.  20;  Supervisors  v. 
Ehlers,  45  Wis.  281;  Gilbank  v,  Ste- 
phenson, 31  Wis.  592;  Crocker  r.  Cur- 
rier, 65  Wis.  662. 

5.  Garrity  V.  Hamburger  Co.  (111., 
1 891),  28  N.  E.  Rep.  743. 

4.  Schwartz  v.  Linington^  (Supreme 
Ct.),  18  N.  Y.  Supp.  879. 

9.  Moore  v,  Emmert,  21  Kan.  7; 
Dickinson  v.  Van  Horn,  9  Cal. 
207. 

6.  Beard  v.  Sinnott,  35  N.  Y.  Super. 
Ct.  51;  Phillip  v.  Gallant,  62  N.  Y. 
256;  Chubbuck  v.  Vernam,  42  N.  Y. 
432;  Grant  v,  Morse,  22  N.  Y.  323; 
Tomlinson  v.  New  York,  44  N.  Y.  601; 
Rice  V,  Isham,  i  Keyes  (N.  Y.)  44; 
Valentine  v.  Connor,  4  N.  Y.  248; 
Smith  V.  Coe,  29  N.  Y.  666;  Lamb  v, 
Grover,  47  Barb.  (N.  Y.)  317;  Davis  v, 
Allen,  3  N.  Y.  168;  Hoyt  v.  Hoyt,  8 
B08W.  (N.  Y.)  511;  Tibbs  v.   Morris, 


44  Barb.   (N.   Y.)  138;    Ferguson   v. 
Hamilton,  35  Barb.  (N.  Y.)  427. 

7.  Grant  v.  Morse,  22  N.  Y.  323; 
Rider  v.  Powell,  28  N.  Y.  310;  Doty  ». 
Carolus,  31  N.  Y.  549;  Oberlander  v. 
Spiess,  45  N.  Y.  179;  Stoddard  v. 
Whiting,  46  N.  Y.  627;  Tilghman  tr. 
Proctor,  125  U.  S.  138;  Kimberly  v. 
Arms,  129  U.  S.  512;  Evans  v.  State 
Bank,  141  U.  S.  107;  Crawford  v. 
Neal,  144  U.  S.  585;  Newman  v.  New- 
man, 29  Mo.  App.  649;  Lee  v.  Dunn, 
29  Mo.  App.  467;  Young  t/.  Young,  27 
S.  Car.  201;  Haynes  v,  Roberts,  4 
Utah  405. 

8.  Palmer  f .  Cypress  Hill  Cemetery, 
122  N.  Y.  429;  Meyer  v,  Lathrop,  73 
N.  Y.  315;  Nickels  v,  Kanes,  82  Va. 
315:  Peters  v.  Neville,  26  Gratt.  (Va.) 
549;  Cole  V.  Cole,  28  Gratt.  (Va.)  365; 
Simmons  v,  Simmons,  33  Gratt.  (Va.) 
456;  Kennedy  v.  McNichols,  29  Mo. 
App.  II. 

A  judge  who  overrules  exception  to 
the  referee's  report,  but  finds  no  facts, 
is  presumed  to  have  adopted  the  re- 
port. Barbee  v.  Green,  92  N.  Car. 
471;  Barcroft  v,  Roberts,  91  N.  Car. 
363;  Green  v.  Castlebury,  70  N.  Car. 
20;  Smith  V.  Fite,  98  N.  Car.  517. 

Dakota. — A  record  statement  that 
reference  was  '*duly  and  legally  re- 
ferred" raises  the  presumption  that 
the  requirements  of  Laws  of  Dakota, 
1889,  c.  112,  §  I,  with  respect  to  such 
references  were  complied  with.  Kent 
V,  Dakota  F.  &  M.  Ins.  Co.,  2  S.  Dak. 
300;  Sioux  City  Nursery,  etc.,  Co.  ». 
Carlton,  2  Colo.  App.  157. 

Filing. — And  that  the  report  of  the 
referee  was  filed  in  the  time  prescribed 
by  law,  where  the  record  does  not 
show  the  contrary.  Brown  v.  Will- 
iams, 34  Neb.  376. 
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of  presumption  obtain  generally,  and  with  the  same  validity,  to 
uphold  a  judgment  of  conviction,*  And  where  the  record  shows  a 
plea,  in  bar,  of  former  conviction,  and  another  of  not  guilty,  the 
former  is  presumed  waived.'  So  it  will  be  presumed  that  a  mag- 
istrate acted  in  accordance  with  the  terms  of  a  statute,'  and 
that  the  clerk  properly  entered  the  appearance  of  an  accused* 
and  indorsed  the  plea  of  not  guilty,^  and  that  the  accused  was 
properly  arraigned.* 

FreMiioe  of  Priiottor. — The  record  must  affirmatively  show  that  a 
prisoner  was  present  in  court  when  sentence  was  pronounced 
against  him  ;'  but  where  it  appears  by  the  record  that  the  pris- 


1.  Alabama, ^y^YiiX^y  v.  State,  87 
Ala.  84;  Christian  v.  State,  40  Ala. 
376;  Pearce  v.  State,  40  Ala.  720; 
Brown  v.  State,  31  Ala.  353;  Patter- 
son V.  State,  36  Ala.  297;  Powell  v. 
State,  63  Ala.  177;  Easterling  v.  State, 
30  Ala.  46;  Garner  v.  Ullman  (Ala., 
1893).  13  So.  Rep.  382. 

California, — People  v.  Barton,  88 
Cal.  178;  People  r.  Tonielli,  81  Cal. 
279;  People  V,  Carroll,  80  Cal.  153; 
People  V.  Marks,  72  Cal.  46;  People  v. 
Huff,  72  Cal.  Z17;  People  v.  Leong 
Sing,  77  Cal.  119;  People  f .  Clin^,  83 
Cal.  377. 

Indiana, — Supreme  Sitting  v.  Baker, 
134  Ind.  293. 

Aiississippi.  —  Dyson  v.  State,  26 
Miss.  362. 

Missouri, — 0*Donnell  r.  Patton,  117 
Mo.  13. 

New  York, — Morgan  v.  New  York 
Cent.,  etc.,  R.  Co.  (Supreme  Ct.),  23 
N.  Y.  Supp.  197. 

Pennsylvania,  ^-"Vrvnt,  v.  Com.,  x8 
Pa.  St.  103;  Dunn  v.  Com.,  6  Pa.  St. 

384. 

Texas, — Evans  v.  State  (Tex.  Crim. 

App.,  1893),  23  S.  W.  Rep.  x8. 

Virginia,  —  Hooker  v.  Com.,  13 
Gratt.  (Va.)  763. 

C/nited  States,— BslW  v,  U.  S.,  140  U. 
S.  118;  Hopt  V,  Utah,  no  U.  S.  574. 

Two  Trials. — So  it  will  be  presumed 
that  a  prisoner  tried  twice  was  tried 
first  on  an  invalid  indictment.  State 
V.  Wilson,  39  Mo.  App.  187. 

Oonassl. — Where  the  record  on  ap- 
peal failed  to  show  that  a  party  con- 
victed of  a  crime  had  benefit  of  coun- 
sel, but  does  show  that  argument 
was  made  to  the  jury  on  his  behalf, 
he  will  be  presumed  to  have  had 
counsel.  Noble  v.  Com.  (Ky.,  1890), 
13  S.  W.  Rep.  429. 

S.  State  V.  Cantonwlne  (Iowa,  1891), 
50  N.  W.  Rep.  571. 


So  an  appellant  will  be  presumed 
to  have  consented  to  the  shortness  of 
time  between  verdict  and  sentence 
where  he  makes  no  objection.  People 
V.  Johnson,  88  Cal.  171. 

Transfer  of  Cause.— It  will  be  pre- 
sumed that  a  transfer  of  a  criminal 
cause  from  one  department  of  the  Su- 
perior Court  to  another  was  properly 
made  by  the  presiding  judge  without 
objections  from  defendant.  People  v, 
Wheatley,  88  Cal.  114. 

Yenuo. — So  it  will  be  presumed,  in  a 
criminal  case,  that  a  copy  of  the  venue 
and  indictment  was  properly  served 
on  the  defendant.  Breden  v.  State, 
88  Ala.  20. 

nature  of  Charge. — So  it  will  be  pre- 
sumed that,  before  judgment  was  pro- 
nounced, the  defendant  was  informed, 
as  he  should  have  been,  of  the  nature 
of  the  charge  against  him,  of  his  plea, 
and  of  the  verdict,  although  the  rec- 
ord does  not  disclose  that  these 
formalities  were  complied  with,  if  it 
does  not  show  the  contrary.  People 
V,  Barton,  88  Cal.  176. 

8.  Com.  V,  Lynn,  154  Mass.  406; 
Hyde  v,  Malley,  121  Mass.  388;  Com. 
V,  Brusie,  145  Mass.  117. 

As  that  he  received  a  complaint 
and  issued  a  warrant  while  the  court 
was  not  "  in  session,"  as  the  statute 
requires.  Com.  v,  Lynn,  154  Mass. 
406. 

4.  State  V.  Passaic  County  Agricul- 
tural Soc,  54  N.  J.  L.  260. 

5.  State  V,  Brown,  33  S.  Car.  151. 

6.  Harris  v.  People,  130  111.  458; 
Sperry  v.  Com.,  9  Leigh  (Va.)  623; 
Hooker  v.  Com.,  13  Gratt.  (Va.)  763; 
Hamilton  v.  Com.,  16  Pa.  St.  129; 
Prine  v.  Com.,  18  Pa.  St.  103;  Peters 
V,  State,  39  Ala.  681;  Gibson  v.  State, 
39  Ala.  693;  Graham  v.  State,  40  Ala. 
659;  Dyson  v.  State,  26  Miss.  363; 
Rolls  V,  State,  52  Miss.  391;  State  9. 
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oner  was  in  court  at  the  opening  of  the  session  on  the  trial  day, 
and  that  the  session  continued  without  interruption  until  the 
close,  he  will  be  presumed  present  at  the  time  verdict  was  ren- 
dered, although  the  record  is  silent.* 

Xn.  SsvEBsiBLE  EbboBt— 1.  In  General— tf.  Must  be  Prejudi- 
cial.— An  error  is  any  act  of  a  trial  court  which  deviates  from 
the  rule  prescribed   by  law,*  but  is  not  sufficient  for  a  party 

Cross,  27  Mo.  352;  People  zr.  WincheU,  Kansas, — State  Ins.  Co.  v,  Curry » 44 

7  Cow.  (N.  Y.)525.  Kan.  741;  Glover  v.  Lawler,  45  Kan. 

1.  Burney  v.  State,  32  Fla.  253;  Loy-  559. 

ett  V.  State,  29  Fla.  356;  Schirmer  v.  Kentucky, — Johnson  v.   Park  (Ky., 

People,  33  111.  276.  1891),  17  S.  W.  Rep.  273. 

The  accused  will  be  presumed  to  Minnesota.  —  Bracket  v.  Cunning- 
have  continued  present  throughout  ham,  44  Minn.  498. 
the  trial  court  where  he  is  shown  Missouri,  —  Greeley  v.  Provident 
present  when  the  plea  of  not  guilty  is  Sav.  Bank,  103  Mo.  212;  Green  v,  St. 
entered.  State  v,  Peterson,  41  La.  Louis,  106  Mo.  454;  Hagar  v.  Graves, 
Ann.  85;  State  v.  Brown,  33  S.  Car.  25  Mo.  App.  164:  Pugh  v.  Evans,  31 
151.  Mo.  App.  290;  Oyster  v.  Oyster,   32 

Sufficiency  of  Syidenee. — In  a  criminal  Mo.  App.  270;  St.  Louis  Gaslight  Co. 

case  it  will  be  presumed,  in  the  ab-  v,  American  F.  Ins.  Co.,  33  Mo.  App. 

sence  of  evidence,  that  it  showed  the  348. 

crime  to  have  been  committed  at  the  Nebraska, — Zimmerman   v,   Klinge- 

time   alleged   in  the  indictment   and  man,  31  Neb.  495;  Malcolm  v.  Hansen, 

by  the  accused.     Green  v.  State  (Tex.  32  Neb.  50. 

Crim.  App.,  1892),  20  S.  W.  Rep.  306.  New  York, — Shaw  v.  Broadbent,  129 

Beport  of  Charge. — And  that  the  oral  N.  Y.  124;  Ostrander  v.  Hart,  130  N. 

charge  of  the  court  was  taken  down  Y.  406;  Reed  v.  McConnell,  133  N.  Y. 

by  the  stenographic  reporter  where  a  425;   Baker  v,  Crosby  (N.  Y.   Super, 

statute  so  requires.     People  v.  Barton,  Ct.),  11  N.    Y.  Supp.  575;   Brown  v. 

88  Cal.   177;  People  v,  Wheatley,  88  Wakeman  (C.  PI.),  18  N.  Y.  Supp.  363; 

Cal.  115.  Spring  v,  Chautauqua  Mut.  L.  Assoc. 

8.  Thompson  v.  Doty,  72  Ind.  336.  (Supreme  Ct.),  14  N.  Y.  Supp.  904. 

Iteoneous  Seasons. — Since  the  appel-  Pennsylvania, — Borda   v,    Philadel- 

late  court  reviews  only  judicial  acts,  it  phia,  etc.,  R.   Co.,  141   Pa.   St.   484; 

will  not  avail,  to  reverse  a  ruling  or  Fullerton's    Estate,    146    Pa.    St.    61 ; 

judgment  correct  upon  the  record,  that  Hopper  v.   Hopper,  146  Pa.  St.  365; 

ft  is  founded  on   erroneous   reasons.  Opening  Negley  Ave.,  146  Pa.  St.  456. 

Arkansas, — Merritt  v,    Hinion,    55  South     Carolina,  —  Kaminitsky     v. 

Ark.  12.  Northeastern   R.  Co.,  25   S.  Car.  53; 

California, — ^Wakeham    v.    Barker,  Crenshaw   v,  Julian,  26  S.  Car.  283; 

82  Cal.  46;  In  re  Kingsley  Estate,  93  Gee   v,   Humphries,   28   S.   Car.  606; 

Cal.  576.  Garvin  v,  Garvin,  34  S.  Car.  388. 

Illinois, — Campbell  V.  Powers,  139  111.  Texas,  —  Reagan   v,    Copeland,   78 

128;  Pennsylvania  Co.  v,  Versten,  140  Tex.  551:  Hill  v.  Gulf,  etc.,  R.  Co.,  80 

111.  637;  Hirsch  v,  Kohn,  20  III.  App.  Tex.    431:    Washington    v.    Eckhart 

330;  Mt.  Vernon  v,  Lee,  36  111.  App.  24;  (Tex.,  1891),  15  S.  W.  Rep.  1047. 

Grimley  v,  Donahue,  36  III.  App.  550.  West     Virginia,  —  Williamson     v,. 

Indiana,  —  Colchen   v,    Ninde.    120  Hays,  35  W.  Va.  52. 

Ind.  88;  State  v,  Kern,  127  Ind.  465;  Wisconsin, — Lockwood  v,  Reese,  76> 

Springer  v,  Fenner,  129  Ind.  579;  Sey-  Wis.  404. 

mour  Woolen  Factory  Co.   v,    Brod-  Wyoming, — Roy  v.  Union  Mercantile- 

hecker,     130    Ind.    389;    Sexson     v,  Co.,  3  Wyoming  417. 

Hoover,  I  Ind.  App.  65;  Sanford  Tool,  Washington    Territory,  —  Dillon    v„. 

etc.,  Co.  V,  Fullcn,   i  Ind.  App.  204;  Spokane  County,  3  Wash.  Ter.  498. 

Eichel  V,  Bower,  2  Ind.  App.  84.  United  States, — Egan  v,  Clasbey,  127 

Iowa, — Bailey   v.   Green,   80    Iowa  U.  S.  654;  U.  S.  v,  Norris,  44  Fed. 

616;  State  V,  lUsley,  81  Iowa  49;  State  Rep.  740;  Crosby  Lumber  Co.  v.  Smith» 

V,  Watson,  81  Iowa  380.  51  Fed.  Rep.  63. 
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attacking  the  judgment  below  to  show  that  such  an  error  was  com- 
mitted against  his  timely  and  legal  objection  below»  and  that  he 
has  substantially  complied  with  the  procedure  required  by  law  to 
properly  present  the  question  to  the  appellate  court.  The  error 
so  affirmatively  shown  must  apparently  or  presumptively  affect 
the  substantial  rights  of  the  appellant.^  The  system  of  appeabis 
founded  on  public  policy,  and  appellate  courts  will  not  encourage 
litigation  by  reversing  judgments  for  technical,  formal,  or  other 
errors  which  the  record  affirmatively  shows  could  not  have  preju- 
diced the  appellant's  rights.*    Where  it  appears  from  the  record 


From  Hngatorj  Order. — So  an  appeal 
from  a  nugatory  order  does  not  bring 
up  a  prejudicial  error,  as  where  an 
order  in  a  divorce  case  provided  that 
appellant  should  have  the  use  of  a 
homestead  until  the  beginning  of  the 
next  term,  and  after  term  began  the 
order  was|  set  aside.  Held,  harmless 
error,  since  it  could  not  prejudice  ap- 
pellant.    Blair  v.  Blair,  74  Iowa  311. 

1.  Alabama. — Capital  City  Water 
Co.  V,  National  Meter  Co. ,  89  Ala.  401 ; 
Alabama  G.  S.  R.  Co.  v.  Frazier,  93 
Ala.  45;   Ullman  v.   Myrick,  93  Ala. 

532. 

California, — Clavey  v.  Lord,  87  Cal. 
413;  Davies  v.  Oceanic  Steamship  Co., 
89  Cal.  280. 

Florida, — Pensacola,  etc.,  R.  Co.  v, 
Anderson,  26  Fla.  425. 

Georgia, — Furr  v,  Eddleman,  80  Ga. 
660. 

Illinois,  —  Grubey  v,  Illinois  Nat. 
Bank,  133  111.  79;  Marder  v,  Leary, 
133  111.  319;  McKay  v,  Riley,  135  111. 
586;  Leinweber  v.  Forest  City  Ins. 
Co.,  32  III.  App.  190. 

Indiana, — Ohio,  etc.,  R.  Co.  v,  Col- 
iarn,  73  Ind.  261;  Trammel  v.  Chip- 
man,  74  Ind.  474;  Uhl  V,  Harvey,  78 
Ind.  26;  Moyer  v.  Brand,  102  Ind.  301; 
%Vard  V,  Berkshire  L.  Ins.  Co.,  108 
Ind.  301;  Passmore  v,  Passmore.  113 
Ind.  237;  Mathews  v,  Droud,  114  Ind. 
268;  Kernodle  v,  Gibson,  114  Ind.  451; 
Cline  V,  Lindsey,  119  Ind.  337;  Chi- 
cago, etc.,  R.  Co.  V,  Hunter,  128  Ind. 
213;   Rinehard  v,   Niles,  3  Ind.  App. 

553- 

Iowa, — Blair  v,  Blair,  74  Iowa  311; 

Miles  V,  Wikel,  74  Iowa  712;  Rappleye 
V,  Cook,  79  Iowa  564;  Kelly  v,  Nor- 
wich F.  Ins.  Co.,  82  Iowa  137;  Rea  v, 
Jaflfray,  82  Iowa  231;  Cahalan  v, 
Cahalan,  82  Iowa  416;  Sickles  v,  Brab- 
ibitts,  82  Iowa  747. 

Kansas. — Burlington,  etc.,  R.  Co.  v. 
Grimes,  38  Kan.  241. 


Kentucky,— ^nW^x  v.  Fuller,  83  Ky. 

345. 

Michigan. — Mc Bride  v,  Wallace,  62 
Mich.  451. 

Missouri,— CX^mms  v,  Knox,  31  Mo. 
App.  185;  McGarry  v,  Missouri  Pac. 
R.  Co.,  36  Mo.  App.  340;  Reno  v. 
Kingsbury,  39  Mo.  App.  240;  Shaw  v. 
Bryan,  39  Mo.  App.  523;  Walton  v. 
Kansas  City,  etc.,  R.  Co.,  40  Mo.  App. 
544;  Pindell  v,  St.  Louis,  etc.,  R.  Co., 
41  Mo.  App.  84. 

New  York, — Baldwin  v.  Short,  125 
N.  Y.  553;  Matter  of  Myers*  Estate, 
58  Hun  (N.  Y.)  173;  Whieler  v,  Timp- 
son,  59  Hun  (N.  Y.)  625;  Beiser  v, 
Beiser  (Supreme  Ct.),  8  N.  Y.  Supp. 
55;  Arnstein  v,  Haulenbeek  (C.  PL), 
II  N.  Y.  Supp.  701;  Matter  of  Mc- 
Arthur's  Will  (Supreme  Ct.),  12  N.  Y. 
Supp.  822;  Bohlen  v.  Metropolitan  El. 
R.  Co.  (Super.  Ct.),  14  N.  Y.  Supp. 
378;  Eysaman  v.  Small  (Supreme  Ct.), 
15  N.  Y.  Supp.  288;  Rockwell  v.  Hurst 
(C.  PI.),  15  N.  Y.  Supp.  290. 

North  Carolina, — Cumming  v.  Bar- 
ber, 99  N.  Car.  332;  Blake  v,  Brough- 
ton,  107  N.  Car.  220. 

Pennsylvania, — Worrall  v,  Pyle,  132 
Pa.  St.  529. 

Texas, — Stonebraker  v.  Frier,  70 
Tex.  202;  Letcher  v,  Morrison,  79  Tex. 
240;  New  York,  etc.,  R.  Co.  v.  Galla- 
her,  79  Tex.  685;  Weis  v.  Quinan 
(Tex.,  1888),  7  S.  W.  Rep.  804;  Patten 
V,  Belo  (Tex.,  1890).  14  S.  W.  Rep. 
1037;  Seay  v,  Diller  (Tex.,  1889),  16  S. 
W.  Rep.  642. 

West  Virginia, — Moran  v,  Clark,  30 
\y.  Va.  358;  Tully  v.  Despard,  31  W. 
Va.  370. 

Wisconsin, — Browning  v.  Goodrich 
Transp.  Co.,  78  Wis.  391. 

Washington  Territory,  —  Silsby  v* 
Frost,  3  Wash.  Ter.  388. 

United  States, — Reagan  v,  Aiken» 
138  U.  S.  109. 

2.  Alabama,  —  Cobb    v,    Malone  86 
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A.a.  514;  McCaskey  v.  Pollock,  82  Ala.  Jordan,  87  Ga.  69;  Nunnally  v,  Owens,. 

174;  Bozeman  v.  Boxeman,  83  Ala.  416;  90  Ga.  220;  Perseverance  Min.  Co.  v, 

Stephens  v»  Regenstein,  89  Ala.  561;  Bisaner,  87  Ga.  193;  Powell  v.  Brun- 

Carrington  v,  Louisville,  etc.,  R.  Co.,  ner,  86  Ga.  531;  Christian  v.  State,  86 

88  Ala.  472;   Louisville,  etc.,  R.  Co.  Ga.  430;  Hunnicutt  v.  Georgia  Pac.  R. 

V.    Hall,   91    Ala.    112;    Williams  v.  Co.,  85  Ga.   195;  Merck  v,  American 

State,83  Ala.   55;   Cotton  v.  State,  87  Freehold  Land  Mortg.  Co.,  79  Ga.  213; 

Ala.   75;    Seals   v.    Pheiffer,   84   Ala.  Allen  v.  Daniels,  80  Ga.  813;  McCook 

359.  V.  Harp,  81  Ga.  229;  Walton  v.  Twiggs, 

Arkansas. — St.  Louis,  etc.,   R.  Co.  91  Ga.  90;  Harman  v.  Charleston,  etc., 

V.  State,  55  Ark.  200;  Martin  v.  Mc-  R.  Co.,  88  Ga.  261. 

Diarmid,    55    Ark.    213;    McLain   v.  Idaho.  —  O'Connor  v.   Langdon,   2 

Duncan,  57  Ark.  49;  Pruitt  v.  State  Idaho  803;  U.  S.  v.  Alexander,  2  Idaho 

(Ark.,  1889),  II  S.  W.  Rep.  822;  Camp-  354. 

bell  V.  Carnahan  (Ark.,  1890),  13  S.  Illinois.  —  Blackman  v.   Bloom,   31 

W.  Rep.  1098;  Murrell  v.  Pacific  Ex-  111.  App.  614;  Hinckley  v.  Cheney,  31 

press  Co.,  54  Ark.  22.  111.  App.   527;  Stewart  v.  School  Di- 

Cdlifornia. — Klumpke  v,   Ackerson  rectors,  24  111.  App.  229;  Keegan  v. 

(Cal.,   1886),  II  Pac.  Rep.  31;  Hobbs  Kinnare,    22   111.    App.    455,   ajjirmed 

V.  Nunn  (Cal..  1886),  11  Pac.  Rep.  32;  in  123   111.   280;    Erie   Pac.   Dispatch 

People  V.  Collins,  75  Cal.  411;  Menk  v.  Stanley,  22   III.  App.  459,  affirmed 

V.  Home  Ins.  Co.,  76  Cal.  50;  Tivnen  in  123  111.    158;   Franklin  Sav.  Bank 

V.  Monahan,  76  Cal.  131;  Reynolds  v.  v.    Taylor,   131   111.   376;  Schlesinger 

Lincoln,    71    Cal.    183;    Townsend   v.  v.  Keifer,  131    111.   104;  Hamburgher 

Briggs  (Cal.,  1893),  32  Pac.  Rep,  307;  Co.   v.   Levy,  27   111.   App.    570;  Mc- 

Heinlen   v.    Heilbron,    97    Cal.    loi;  Donald  v.  Moore,   32  111.    App.    142; 

People  V.  Cox,  76  Cal.  281 ;  Martin  v.  Waarich    v.    Winter,     33    111.    App. 

Splivalo  (Cal.,  1889),  21  Pac.  Rep.  547;  36;  Daegling  v.  Illinois  Vault  Co.,  33 

Learned    v.     Castle,     78    Cal.     454;  111.  App.  341;  Lake  v.  Bok,  33  111.  App. 

Bohnert  v.  Bohnert,  91  Cal.  428;   Mc-  45;    Aneals  v.    People,    134    111.   401; 

Lean  v.  Crow,  88  Cal.  644;  Dalton  v.  Graybeal    v.   Gardner,    146    111.    337; 

Leahey,  80  Cal.  446;   Shear  v.  Lyon  Austin   v.   Austin,  43   III.   App.   488; 

(Cal.,  1891),  26  Pac.  Rep.  619;  Ellen  Hellman  v.  Schwartz,  44  111.  App.  84; 

V.  Lewison,  88  Cal.  253;  Williamson  Mix  v.  People,  122  111.  641;  McMahon 

V.  Tobey,  86  Cal.  497;  Elbert  v.  Los  v.  Sankey,  35  111.  App.  341,  affirmed  in 

Angeles  Gas  Co.,  97  Cal.  244;  In  re  133  III.  636;  Ohio,  etc.,  R.  Co.  v,  Doo- 

Spencer's  Estate,  96  Cal.  448.  ley,  32  III.  App.  228;  Russell  v.Chicago 

Colorado. — Ullman  v.  McCormic,  12  Trust,  etc..  Bank,  139  111.  538;  Her- 

Colo.  553;  Tellers.  Hartman,  16C0I0.  cules  Iron  Works  v.   Elgin,  etc.,   R. 

447;   Schififer  v.  Adams,  13  Colo.  572:  Co.,  141  111.  491;  Schulz  v.  Schulz,  138 

Colorado  Mfg.   Co.  v.  McDonald,   15  111.  665;  Shea  v.  Wagner,  29  111.  App. 

Colo.    516;   Londoner  v.    People,   15  193;  Farwell  v.  Huling,  132  111.  112; 

Colo.  557.  Jackson  v.  People,  126  111.  139;  Moran 

Connecticut,  —  Harris'    Appeal,    58  v.  Pellifant,  28  III.  App.  278;  Crosby 

Conn.   492;    At  wood    v,    Partree,    56  v.  People,  137  111.  325;  Moline  Wagon 

Conn.  80.  Co.  v.  Preston,  25  111.  App.  358;  Kan- 

Dakota.  —  Sanders    v,    Reister,    i  kakee,  etc.,  R.  Co.  v.  Horan,  131  III. 

Dakota  151;  Yankton  County  V.  Ross-  288;   Chicago    City    R.    Co.    v.    Van 

teuscher,  i  Dakota  125.  Vleck,  143  111.  480;  Collar  v.   Patter- 

Florida. — Livingston  v.  L'Engle,  27  son,  157  111.  403;    English  v.  Leman 

Fla.  502;  Jacksonville,  etc..  R.  Co.  v.  (III.,  1888),  17  N.  E.  Rep.  758;  Chicago. 

Peninsula   Land   Transp.,   etc.,    Co.,  etc.,    R.   Co.  v.  Sullivan  (111.,   1888), 

27  Fla.   I,  157;  Hawkins  v.  State,  28  17  N.  E.  Rep.  460;  Post  v.  Springfield 

Fla.  363.                                                    '  First  Nat.   Bank,  138  111.  559;  Epling 

Georgia.-— YLe^LtiS  v.  Jones,  77  Ga.  90;  v.  Hutton,  121  111.  555;  Doll  v.  People,. 

Kelley  v.  McWhorter,  77  Ga.  91;  Col-  145  111.  253. 

lins  V.  State,  78  Ga.  87;  Simpson  v.  Indiana.  —  Binns   v.  State,  66  Ind. 

McBride,  78  Ga.  297;  Grier  v.  Cross,  428;    Powers   v.   State,   87    Ind.    1447 

79  Ga.  435;   Central  R.,  etc.,  Co.  v.  Rothrock   v.   Perkinson,   61    Ind.    39* 

Rouse,  77  Ga.  393;  Mitchell  v.  State,  Van  Valkenberg  v.  Van  Valkenberg,. 

79  Ga.  730;  Furr  v.  Eddleman,  80  Ga.  90   Ind.    433;  Woolery    v.  Louisville, 

660;   Southern  Bell  Tel.,  etc.,  Co.  v.  etc.,    R.    Co.,   107   Ind.   381  ;   Porter 
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that  the  error  alleged  therein  on  behalf  of  the  appellant  could 

V.  Waltz,  io8  lad.  40;  Holliogsworth  V.  can   v.   Com.,   85   Ky.   614;    Masonic 

State,  III  Ind.  289;  Kernodle  v,  Gib-  Temple  Co.  v.  Com.  (Ky.,  1889),    12 

son,  114  Ind.  451;  Brown  v.  State,  iii  S.  W.  Rep.  143. 

Ind.  441;  Farmers'  L.  &  T.  Co.  v.  Can-  Louisiana. — State  v,   Duffy,  39   La. 

ada,  etc.,  R.  Co.,  127  Ind.  250;  Keister  Ann.   419:  State  v,   Jackson,   42  La. 

V,  Myers,  115  Ind.  312;  Lake  Shore,  Ann.    1170;  State   v,    Beeder,  44  La. 

etc.,  R.  Co.  V,  Stupak,  123  Ind.  210;  Ann.  1007. 

Thistlewaite  v.  Thistlewaite,  132  Ind.  J/afifr.—State  v.  Clair,  84  Me.  248; 

355;    Monnix  z'.   State,    1x5    Ind.  245;  Manning  v.  Devereux,  8l  Me.  560. 

Cox  V.  Baker,  113  Ind.  62;  Hellebush  Maryland. — Goldman    v.    State,    75 

V,  Blake,  119  Ind.  349;  Peden  v.  Mail,  Md.  621. 

118  Ind.  556;  McNutt  V,  McNutt,  116  Massachusetts, — Com.  v,  Lowrey,  158 

Ind.    545;    Copeland   v,   Koontz,    125  Mass.  18;  Moors  v,  Washburn  (Mass., 

Ind.  126;  Quaker  t/.  State,  120  Ind.  92;  1893),  34  N.   E.   Rep.    182;   Hebert  v. 

Glover  v,   Stevenson,    126    Ind.    532;  Northampton,  152  Mass.  266;  Norwich, 

Chicago,  etc.,  R.  Co.  v,  Spilker,  134  etc.,  R.  Co.  v.  Worcester,   147  Mass. 

Ind.  380.  518;  Thompson  v.  Dickinson  (Mass., 

Iowa, — Walthelm  v.  Artz,  70  Iowa  1893),  34  N.  E.  Rep.  262. 

609;  Liston  t/.  Central  Iowa  R.  Co.,  70  Michigan, — Moreland  v,  Houghton, 

Iowa  714;    State  v,  Stubbs,  73  Iowa  94 Mich. 548;  People  v.Herrick, 59  Mich. 

765;    Logan   V,  Samsel,    74  Iowa  87;  563;  Hitchcock  i'.  Hahn,  60  Mich.  459; 

Snyder  v.  Snyder,  75  Iowa  255;  State  Brown  v.  Weightman,  62  Mich.   557; 

V,   Braniff,  76  Iowa  291;  Key  v,  Des  Highway  Comrs.  v,  Riker,  79  Mich. 

Moines  Ins.  Co.,  47  Iowa  174;  State  v,  551;  Manning  v,  Bresnahan,  63  Mich. 

Rainsbarger,   74  Iowa  196;   Clapp  v,  584;  People  v.  Dane,  81  Mich.  36;  Gray 

Trowbridge,  74  Iowa  550;  Dickens  v.  v,  Frank,  86  Mich.  382. 

Des   Moines,   74   Iowa  216;   State   v,  Minnesota, — Menzel    v.    Tubbs,    51 

Pugsley,  75  Iowa  742;  Seska  v.  Chi-  Minn.  364;  Akers  v,  Thwing,  52  Minn, 

cago,  etc.,  R.  Co.,  77  Iowa  137;  Alline  495. 

V,  Lc  Mars,  71    Iowa  654;    Clark  v,  Mississippi, — Hambrick  v,  Jones,  64 

Ralls,   71  Iowa  189;  Eckelum  v,  Tal-  Miss.  240;  Peterson  v,   Kittredge,  65 

bot,  80  Iowa  569;  Miles  v,  Wikel,  74  Miss.   33;   Louisville,  etc.,  R.  Co.  v, 

Iowa  712;    Chicago,  etc.,  R.   Co.    v,  Ryan,  64  Miss.  399;  Yazoo,  etc.,  R.  Co. 

Dey,  76  Iowa  278;  Mayne  v.  Council  v,  Williams,  67  Miss.  18. 

Bluff  Sav.  Bank,  80  Iowa  710;  State  Missouri, — Spence  v.  Crow,  47  Mo. 

V,    Ginger,    80    Iowa    574;    State    v.  App.  321;  Green  v,  St.  Louis,  106  Mo. 

iiemm,  82  Iowa  609;  Cook  v,  Chicago,  454;  Nave  v,  Adams,  107  Mo.  414;  Tay- 

<tc.,    R.   Co.,   81   Iowa  551;   State  v,  lor  v,    Penquite,   35  Mo.    App.    389; 

■Conable,  81  Iowa  60;  Walker  v.  Free-  Kirkbridge  v.  Gash,  34  Mo.  App.  256; 

3ove,  79   Iowa    752;  McVey    v.  Mar-  Fitzpatrick  v,  Missouri  Pac.  R.  Co., 

:ratt,   80   Iowa   132;    Russell   v,  Mur-  34  Mo.  App.  280;  Cox  v.  Syenite  Gran- 

*dock,  79  Iowa  loi;   Burdick   v,  Chi-  ite  Co.,  39  Mo.  App.  424;   Meyer  v, 

cago,  etc.,  R.  Co.,  87  Iowa  384.  Lewis,  43  Mo.  App.  417;  Dimmitt  r. 

Kansas, — Atchison,  etc.,   R.  Co.   v.  Hannibal,  etc.,  R.  Co.,  40  Mo.  App. 

Miller,  39  Kan.  419;  Atchison,  etc..  R.  654;  Cheek  v,  Waldron,  39  Mo.  App. 

Co.  V.  Sly,  41  Kan.  729;  Stephens  v,  21;    Gale    v.  State    Ins.  Co.,  33  Mo. 

Scott,  43  Kan.  285;  Reed  v.  New,  35  App.  664;  Harrington  v,  Sedalia,  98 

Kan.  727:  Goddard  V.  Donaha,  42Kan.  Mo.   583;  Building,  etc..   Mill  Co.  v, 

7S4;  State  v.  Smith,  50  Kan.  69;  Rock-  Huber,  42  Mo.  App.  432;  Schlereth  v. 

ford  Ins.  Co.  v.  Farmers'  State  Bank,  Missouri  Pac.  R.  Co.  (Mo.,  1892),  19 

50  Kan.  427;  Atchison,  etc.,  R.  Co.  v.  S.  W.  Rep.  1134;  Macey  v.  Stark  (Mo., 

Collins,  47  Kan.  11;  Southern  Kan.  R.  1893),  21  S.  W.  Rep.  1088;  McLaran  v, 

Co.  V,  Walsh,  45  Kan.  653;  Branaman  Wilhelm,  50  Mo.  App.  658;  Walsh  v, 

V,  Sherman.  49  Kan.  771.  St.  Louis  Drayage  Co.,  40  Mo.  App. 

Kentucky.— ^^stv,  Com.(Ky.,i892),  339;  MacDonald  v.  Wolff,  40  Mo.  App. 

20  S.  W.  Rep.  219;  Lane  v,  Mt.  Ster-  302;  Werner  v,  O'Brien,  40  Mo.  App. 
lingTraders*  Deposit  Bank  (Ky.,  1893),  483;  Griffith  v,  Gillum,  31  Mo.  App. 

21  S,  W.  Rep.  756;  Dean  ».  Dean  (Ky.,  33;  Nearen  v,  Bakewell,  no  Mo. 
1886),  I  S.  W.  Rep.  811;  Clark  v.  New-  645;  Todd  v.  Crutsinger,  30  Mo.  App. 
man  (Ky.,  1886),  i  S.  W.  Rep.  880;  Dun-  145;  State  v,  Prather,  41  Mo.  App.  451; 
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have  worked  no  injury  to  him»  and  could  not  have  changed  the 

Imler  v,  Springfield,  30  Mo.  App.  669;  Supp.  641;  Fey  v.  Fey  (Bropklyn  City 

Young  V.  Hudson,  99  Mo,  102;  Roe  v.  Ct.)r  8  N*  Y.  Supp.  362;  Abbey  v,  Fer« 

Kansas  City,  100  Mo.  190;  Williams  v.  ris  (Supreme  Ct.),  9  N.  Y.  Supp.  597; 

Mitchell,  112  Mo.  300;  Estes  r.  Fry,  94  Genovese  v»  New  Ybrk,  55  N.  Y.  Su- 

Mo.  266;  Hilz  V,  Missouri  Pac.  R.  Co.,  per.  Ct.  397;  Birch  v.  Metropolitan  £1. 

loi  Mo.  36;  Hudson  v.  Wabash  West-  R.  Co.,  15  Daly  (N.  Y.)  453;  People  v. 

ern  R.  Co.,  loi  Mo.  13;  Zeliff  v,  Schus-  Brooks  (Supreme  Ct.),  15  N.  Y.  Supp. 

ter,  31  Mo.  App.  493.  362;  People  v,  Morris  (Supreme  Ct.), 

Montana, — Newall  v,  Meyendorff,  9  la  N.  Y.  Supp.  492;  Arthur  v.  Wright 

Mont.  254.  (Supreme  Ct.),   10  N.  Y.   Supp.   368; 

Nebraska, — Trester  v.  Missouri  Pac.  Atkinson  v.  Oelsner    (Supreme    Ct.), 

R.  Co.,  33  Neb.  171;  North  Bend  First  10  N.  Y.  Supp.  822;  James  v.  Work 

Nat.   Bank  v.  Miltonberger,  33  Neb.  (Supreme  Ct.),  22  N.  Y.   Supp.    123; 

847;  Ackerman  v,  Bryan,  33  Neb.  515;  Read  v.  Nicholas,  118  N.  Y.  224;  Peo- 

Aspinwall  v,  Sabin,  22  Neb.  73;  Mc-  pie  v,    Dimick,    107  N.  Y.  13;  Grout 

Bride  «f.  Lathrop,  24Neb.  93;  Buchan-  v.   Cottrell  (Supreme   Ct.),   22  N.  Y. 

an  V.  Mallalieu,  25  Neb.  201;  Pollard  Supp.  336;  Von  Kamen  v.  Roes  (Su- 

V.  Turner,  22  Neb.   366;  Milligan  v,  preme  Ct.),  20  N.  Y.  Supp.  548. 

Butcher,  23  Neb.  683;  Chamberlain  v.  North  Carolina, — McMillan  v.  Bax- 

Brown,  25  Neb.  434;  Curtis  v.  Perry,  ley,  112  N.  Car.  578;  Lookout  Lumber 

33   Neb.    519;   Nowotny  v.    Blair,   32  Co.  v.  Sanford,  112  N.  Car.  655;  Brown 

Neb.  175;  Brooks  v.  Dutcher,  22  Neb.  v,  McKee,  108  N.  Car.  387. 

644;  Ballard  v,  Hansen,  33  Neb.  861.  North  Dakota, — Prairie  Schoel  Tp. 

Nevada,  —  Winter   v.    Fulstone,    20  v,   Haselen,  3  N.   Dak.   328;   Braith- 

Nev.  260;  State  v,  Lewis,  20  Nev.  333;  waite  v,  Aikin,  i  N.  Dak.  455. 

Schulz  V,  Sweeny,  19  Nev.  359.  Pennsylvania, — Bedell  v.Errett(Pa,, 

New  Hampshire, — Union  Bank  Co.  1887),  ii  Atl.  Rep.  571;  Harley  v.  Leb- 

V.   Blanchard,  65  N.  H.  21;  Bean  z/.  anon  Mat.   Ins.  Co.,   120  Pa.  St.  182; 

Conway  Sav.  Bank,  64  N.  H.  350.  Robb   v,   Carnegie,    145   Pa.   St.   324; 

New  Mexico, — Faulkner  w.  Territory  Com.  v,  Seeman  (Pa.,  1888),  14  Atl. 

(N.  Mex.,  1892),  30  Pac.  Rep.  905;  Mil-  Rep.  329:  Lewis  v,  Rattigan,  138  Pa. 

ler  V,  Preston,  4  N.  Mex.  314;  Denver,  St.   308;  Cornish  v.  Hooker,  141  Pa. 

etc.,  R.  Co.  V,  Harris,  3  N.  Mex.  109;  St.  138;  Scranton  School  Dist.  v,  Simp- 

Lacey  v.  Woodward  (N.  Mex.,  1691),  son,  133  Pa.  St.  202;  Elliott  v.  Oil  City, 

25  Pac.  Rep.  785.  129  Pa.  St.  570;  Long  v,  Milford,  137 

New  York. — Lewis  r.  Hojer(C.  PI.),  Pa.   St.    122:   Farquhar  v.   McAlevy, 

16  N.  Y.  Supp.  534;  Goldstein  v.  White  142  Pa.  St.  233;  Com.  v.  Doughty,  139 

(C.  Pl.),i6  N.  Y.  Supp.  860;  Slocum  v.  Pa.  St.  386;  Crawford  v,  Shriver,  139 

Slocum,  57  Hun  (N.  Y.)  591;  Arthur  Pa.  St.  239. 

V.  Wright,  57  Hun  (N.  Y.)  22;  National  South  Carolina, ^'YAut^hy  v,  Valk,  30 

Park     Bank    v.    Steele,    etc.,    Mfg.  S.   Car.   262;   Woody  v.  Dean,  24  S. 

Co.  (Supreme  Ct. ),  xi  N.  Y.  Supp.  538;  Car.  499. 

Kane  V.  New  York  El.  R.  Co.,  125  N.  South  Dakota. — Cahn  v.   Farmers', 

Y.  164;  Barnes  v,  Denslow  (Supreme  etc..  Bank,  i  S.  Dak.  237. 

Ct.),  9  N.  Y.  Supp.  53;  Schuhle  v.Cun-  Tennessee.  —  Morton    v.    State,    91 

fiingham,  14  Daly  (N.  Y.)  404:  Angell  Tenn.  437;  Pearce  v.  Suggs,  85  Tenn. 

V,  Hill  (Supreme  Ct.),  18  N.  Y.  Supp.  724. 

824;  Griggs  V,  Smith  (C.  PI.),  13  N.  Texas,  —  Mayfield  v.  Williams,   73 

Y.  Supp.  273;  Hine  9.  Manhattan  R.  Tex.    508;    Wilber    v,    Kray    (Tex., 

Co.  (Super.  Ct.).  ix  N.  Y.  Supp.  586;  1889),  ^^  S-  W-  Rep>  54o;  Howard   v, 

Kruger  v,  Braender  (C.  PL),  23  N.  Y.  Kopperl,  74  Tex.  494;  Lasater  v.  Van 

Supp.  334;  Moore  v,  Williams,  55  N.  Hook,  77  Tex.  650;  Jefferson  v.  State, 

Y.    Super.  Ct.    116;    Crim    r.   Stark-  24  Tex.    App.  535;  Crawford  v,  Wil* 

weather,  59  Hun  (N.  Y.)  620;  DeGraaf  cox,  68  Tex.    109;    Langley  v.    State 

V,  Wyckoff,  118  N.  Y.  i;  Riss  v.  Mess-  (Tex.  Crim.  App.,  1893),  20S.  W.  Rep. 

more  (Super.  Ct.),  9  N.  Y.  Supp.  320;  916;   Harris  v,  Sute,  31  Tex.  Crim. 

Wennemer  v,  Braender  (Super.  Ct.),  Rep.   411;    BInmann    v.    State  (Tex« 

x8  N.  Y.  Supp.  959;  Parks  t'.  Andrews,  Crim.    App.,    1893),   21    S.   W.    Rep. 

56  Hun    (N.   Y.)  391;    Thompson   v,  1027;    Rodriqucz    v.    State,   32   Tex. 

Manhattan  R.  Co.  (C.   PL),  8  N.  Y.  Crim.  Rep.  259  ;  Mealer  v.  State,  53 
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Tex.  Crim.  Rep.  102;  Coyle  v.  State  76  Wis.  450;  Ryan  v.  State,  83  Wis. 

(Tex.   Crim.  App.,   1893),   21    S.   W.  486;   Kalbus  v.  Abbot.  77  Wis.   621; 

Rep.   765;    Ashton  v.  State.  31   Tex.  Plunkett    v,   Minneapolis,     etc.,    R. 

Crim.   Rep.  482;    Trent   v.  State,   31  Co.,  78  Wis.  222;  Gregory  v,  Rosen- 

Tex.   Crim.   Rep.   251;  Musselman  v.  krans,   78    Wis.   451:     Butterfieid    v, 

Strohl,  83  Tex.  473;  Wilson  v.  Swasey  Graves,  85  Wis.  199. 

(Tex.  1892).  20  S.  W.  Rep.  48;  Norris  United  5/<i///.— Wilson  v,  Everett^ 

V.    State,   32  Tex.   Crim.    Rep.    172;  139  U.  S.  616;  Hayes  v.  Pratt,  147  U. 

Garza    v.    State  (Tex.    Crim.    App.,  S.   557;  Kansas  City,  etc.,  R.  Co.  v. 

1892),  20  S.  W.   Rep.    752;     Lambert  Stower,   51   Fed.    Rep.    649;    Kansas 

V,  Williams  (Tex.   Civ.   App.,  1893),  City,  etc.,  R.  Co.  v.  Stones,  44  Fed. 

21     S.    W.     Rep.    108;      Powers     v.  Rep.  209. 

State,  23  Tex.  App.  62;  Caldwell  So  it  was  said  in  Lancaster  v.  Col- 
County  v.  Harbert,  68  Tex.  321;  John-  lins,  115  U.  S.  222:  **No  judgment 
son  V.  State,  26  Tex.  App.  399;  Parker  shall  be  reversed  in  a  court  of  errors 
V.  Chancellor,  78  Tex.  524:  Stone-  where  it  is  clear  the  error  could  not 
braker  f.  Friar,  70  Tex.  202;  Counts  have  prejudiced  and  did  not  preju- 
V,  State  (Tex.  App.,  1890),  15  S.  W.  dice  the  rights  of  the  party  against 
Rep.  406;  Ratcliff  v.  State,  29  Tex.  whon|i  the  ruling  was  made."  To  the 
App.  248;  Missouri  Pac.  R.  Co.  v.  same  effect:  Deery  v,  Cray,  5  Wall. 
Edwards,  75  Tex.  334;  Jenkins  v.  (U.  S.)  795;  Gregg  r.  Moss,  14  Wall. 
Cain  (Tex.,  1889),  12  S.  W.  Rep.  (U.  S.)  564;  Lucas  v.  Brooks,  iS 
1114;  Linney  v.  Wood,  66  Tex.  22;  Wall.  (U.  S.)  436;  Allis  v.  Northwest- 
Ayers  v.  Harris,  77  Tex.  108;  Kutch  ern  Mut.  L.  Co.,  97  U.  S.  145;  Can- 
V.  Holley,  77  Tex.  220;  Dillingham  non  v.  Pratt,  99  U.  S.  619;  Union 
V.  Bryant  (Tex.  App.,  1889),  14  Consol.  Silver  Min.  Co.  v.  Taylor,  100 
S.  W.  Rep.  1017;  Bayne  v.  State,  29  U.  S.  37;  Hornbuckle  v.  Stafford,  iii 
Tex.   App.    135;    Sheldon    ».   Martin  U.  S.  389. 

(Tex.,  1888),  8  S.  W.  Rep.  61;  Lecomte  Statutory.— So  under  Rev.  Stat.  Mo., 

V,   Toudouze,   82  Tex.  208;  Hurst  v,  §  2302,   the  appellate    tribunals  are 

Marshall,  75  Tex.  452;  Jones  v.  State,  forbidden  to  reverse   a  judgment  of 

32  Tex.  Crim.  Rep.  108,  no;  Missouri  any  court  unless   it  is  believed  that 

Pac.  R.  Co.  V,  Smith  (Tex.,  1891),  16 S.  the  error  committed  materially  affects 

W.  Rep.  803;  Wyatt  v.  Foster,  79  Tex.  the  merits  of  the  action.     Wenzell  ^. 

413.  Erath.  48  Mo.  App.  479. 

Utah, — Lowell  v,  Parkinson,  4  Utah  Difforonoe    botwoen    Prfjndicial    and 

64.  Harmless  Error.— A   recent  California 

Vermont,  —  Manghan     v.     Burns,  case  illustrates  clearly  the  difference 

64    Vt.     316;    Foster    v.    Burton,   62  between    prejudicial    and     harmless 

Vt.   239  ;  Spaulding  v.  Albin,  63  Vt*  error.     A  cause  of  action  to  recover 

148.  damages  for  negligence  of  a    bailee 

Virginia, — Stinson  v.  Barley  (Va.,  was  joined  with  a  count  alleging  con- 

1892),   14  S.    E.    Rep.    531;  Ward   v,  version  of  the  same  property.     During 

Funsten,   86  Va.  359;   Roanoke  Nat.  the  trial  the  plaintiff  moved  for  and 

Bank  v.  Farmers'  Nat.  Bank,   84  Va.  was  granted  permission  to  amend  the 

603;  Todd  V,  Gallego  Mills  Mfg.  Co.,  second  cause  of  action  by  adding  that 

84  Va.  586.  the  damages  claimed  in  both  counts 

Washington, —  Sabin    v,   Adams,    5  were  identical.      Plaintiff  announced 

Wash.    768;    Wolferman    v.   Bell,    6  that  the  amendment  would  be  made. 

Wash.  84;  State  v,  Freidrich,  4  Wash,  but  did  not  actually  make  it  until  after 

204;    Silsby  V.    Frost,  3  Wash.   Ter.  judgment.  Appellant  assigned  as  error 

388;    Kley  V,   Geiger,   4  Wash.   484;  misjoinder  of  counts,  and  the  amend* 

Burt  V,  Agassiz,  6  Wash.  242.  ment  made  after  judgment.    The  court 

West  Virginia, — Ball  v.  Cox,  29  W.  said   with  regard  to  the    misjoinder: 

Va.  407:  TuUy  v,  Despard,  31  W.  Va.  **  These  two  causes  of  action  cannot  be 

370;    Moran    v.    Clarke,   30  W.    Va.  joined  under  section  427  of  the  Code  of 

358.  Civil  Procedure, and  it  was  error  for  the 

Wisconsin, — Kircher  v,  Milwaukee  court  to  overrule  the  demurrer  inter- 
Mechanics*  Mut.  Ins.  Co.,  74  Wis.  posed  on  that  ground.  Whether  the  er- 
470;  Murray  w.  Norwood,  77  Wis.  405;  ror  was  prejudicial,  is  the  only  question 
Grace  v,  Dempsey,  75  Wis.  313;  Hanf  remaining.  It  would  be  going  a  great 
V,  Northwestern  Masonic  Aid  Assoc. ,  way  for  this  court  to  say  that  one  is 
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result,  the  judgment  of  the  court  below  will  be  affirmed,*  as  of 

not  injured  by  being  sued  in  a  mode  86  Cal.  403;  Marshall  v,  Hancock,  80 

not  only  not  authorized,  but  if  he  ob-  Cal.  82;  Madden  v.  Occidental,  etc., 

jects,  expressly  forbidden  by  the  Stat-  Steamship  Co.,  86  Cal.  445;  Morgan 

ute.     How  can  we  say  that  he  may  not  v.  Southern  Pac.  R.  Co.,  95  Cal.  501; 

be  able  more    conveniently  and  sue-  Champion  Min.   Co.  v.  Consolidated 

cessfully  to  defend  a  single  action  than  Wyoming  Gold  Min.  Co.,  75  Cal.  78. 
two — one  for  breach  of  contract  and        Connecticut.  —  State  v.    French,   60 

the  other  for  injuries  resulting  from  Conn.  478. 

a   tort  ?    The   issues  would  be   more        Dakota,  —  Citizens'   Nat.    Bank    v, 

simple,  he  would  have  fewer  questions  Jenks,  6  Dakota  432.      ' 
to  try,  and  he  would  know  exactly  what        Florida, — Livingston  v,  L'Engle,  27 

was  required.    The  rule  here  of  course  Fla.  502. 

is  that  the  court  must  be  able  to  see        Georgia, — Tafife  v.  State,  90  Ga.  459; 

that  injury  has  not  resulted,  not  that  Walker  v,  Hughes,  90  Ga.  52;  Waxel* 

we   cannot    see   that   injury  has    re-  ba^um  v.  Limberger,  78Ga.  43;  Ramsey 

suited;"  and,wi*thregard  to  the  amend-  v.  State.  92  Ga.  53. 
ment :    **Here  *  *  *  we  can  plainly        Illinois. — Commercial  Union  Assur. 

see  that  the  defendant  was   not   in-  Co.    v,   Scammon,   35   111.   App.   659; 

jured,  and  the  difference  between  this  Brown  v.   Walker.  32  111.  App.   199; 

case  and  the  one  first  stated  happily  O'Malley  v,  Chicago  City  R.  Co.,  33. 

illustrates  the  rule  by  which  to  deter-  111.  App.  354;  Lake  Shore,  etc.,  R.  Co.. 

mine  whether  an  error  was  prejudicial,  v,   Johnsen,   135  111.  641;  Bradley  v. 

In  regard  to  the  first  there  may  be  mat-  People,  21  111.  App.  78;  Green  v,  Doyle., 

ters  of  which  we  are  unadvised,  and  it  21  111.  App.  205;  Haldemanz/.  Sennett^ 

may  have  affected  the  policy  of  the  21  111.  App.  230;  Northwestern  Ben., 

defense.     Here  we  know  that  the  pro-  etc..  Aid  Assoc,  v,  Mann,  21  111.  App. 

posed  amendment  did  not  and  could  377;  Beers  v,  Myers,  28  111.  App.  648; 

not  have  benefited  the  plaintiff  or  in-  Nicholson  v.  People,  29  111.  App.  57; 

jured  the  defendant.  It  did  not  change  Parrott  v,   Swain,  29  111.   App.   266; 

the  character  of  the  complaint  in  any  Chicago  Dredging,  etc.,  Co.   v,  Ms- 

respect.    But  if  its  effect  had  been  to  Mahon,  30  111.  App.   358;    Feldes   v, 

help    the    complaint,   the    defendant  Duncan,   30  111.   App.   469;    Gage  v, 

still  was  not  injured,  for  he  tried  his  Chicago,  141  111.  642;  Smith  v.  People,. 

case  with  reference  to  it,  and  was  not  142  111.  117;  Bradish  v.  Grant,  119  111. 

prejudiced    by   the   fact  that  it  was  606;  Farnan  v.  Borders,  119  III.  228; 

not    reduced   to   writing  until  after-  Phenix  Ins.  Co.  v.  La  Pointe,  118  111. 

wards."    Stark  v,  Wellman,  96  Cal.  384;   Mosher  v,  Rogers,  117  111.  446; 

400.,  Hart  V,  Lemmon,   29  111.   App.    156; 

1.  Alabama, — Bell  v. Kendall,  93  Ala.  Hoyt  v.  People,  140  III.  588;  Rutz  v, 

489;  Waxelbaum  v.  Bell,  91  Ala.  331;  Kehr,  143  111.  558;  Joliet   First  Nat. 

Geneva  County  v.  Hall,  93  Ala.  488:  Bank  v,  Adam,  138  111.  483. 
Hughes  t'.  State,  35  Ala.  351;  Borgacki        Indiana, — Hollingsworth    v.    State, 

V,  Welch,  94  Ala.  429;  Pellum  v.  State,  iix  Ind.  289;  Kernodle  v,  Gibson,  114. 

89  Ala.  28;  Louisville,  etc.,  R.  Co.  v,  Ind.  451;  Brown  v.  State,  iii  Ind.  441; 

Mothershed,  97  Ala.  261.  ^  Eppert  v.  Hall,  133  Ind.  417;  Pennsyl-^ 

Arkansas, — McLarren  v,  Thurman,  vania  Co.  v,   Davis,  4  Ind.   App.  51; 

8  Ark.  513;  Hirsch  v,  Hirsch,  21  Ark.  Blasingame  v,  Blasingame,  24  Ind.  86; 

342;  Hayden  V.  State,  55  Ark.  342;  St.  Cincinnati,  etc.,   Air  Line  R.  Co.  v, 

Louis,   etc.,  R.   Co.    v,    Triplett,   54  Rodgers,  24  Ind.  103;  Porter  County 

Ark.   289;    Glasscock  v,  Rosengrant,  First  Nat.  Bank  v,  Williams,  4  Ind. 

55  Ark.  376.  App.  501;  Laverty  v.  State,  109  Ind. 

California, — People  v,  Giancoli,  74  217;  Baals  v,  Stewart,  109  Ind.   371;, 

Cal.  642;  California  Bank  v,  Taaffe,  Brown  v.  State.  105  Ind.  385;  Porter 

76  Cal.  626;   Harnett  v.  Central  Pac.  v.  Waltz,  108  Ind.  40;  State  v,  Finney, 

R.   Co.,  78  Cal.  31;  Symons  v.  Bun-  125  Ind.  427;  Patoka  Tp.  v,  Hopkins, 

nell  (Cal.,  1889),   20   Pac.  Rep.    859;  131  Ind.  142;  Morgan  v.  Lake  Shore, 

West  V,  Smith,  5  Cal.  96;  Dougherty  etc.,  R.  Co.,  130  Ind.  loi. 
V,  Coffin,  69  Cal.  454;  De  Johnson  v,        Iowa, — Greenough     v,    Shelden,    6- 

Sepulbeda,   5  Cal.  149;  Gates  v,  Mc-  Iowa  503;  Woodward  v.  Horst,  10  Iowa 

Lean,  70  Cal.  42;  People  v,  Lattimore,  120;   Oliver  v,  Depew,  14  Iowa  490; 
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course  it  will  be  where  no  error  whatever  in  the  ruling  or  judg:^ 

Merrill  v.   Hole,  85  Iowa  66;  Martin  351;  White  v.  Western  Assurance  Co., 

V.  Capital    Ins.    Co.,    85    Iowa   643-;  52  Minn.  353;  American  Mfg.  Co.  v. 

Mumma  v,  McKee,  xolowa  107;  SneU  Klarquist,  47  Minn.  344. 

V,   Hancock,  11   Iowa  117;  Winch    v.  Mississippi,  —  Proskey    v.   West,    8 

Baldwin,   68   Iowa   764;    Brentner   v.  Smed.    &    M.    (Miss.)   74;    Brown  v. 

Chicago,  etc.,  R.   Co.,   68  low^  530;  State,  69  Miss.  398. 

Coleman  v.  Reel,  75  Iowa  304;  Roberts  Hfissauri. — Taylor  v,    Penquite,    35 

V.   Morrison,  75  Iowa  321;  Wesley  v.  Mo.  App.  389;  Kirkbridge  v.  Gash,  34 

Chicago,   etc.,  R.  Co.,  84  Iowa  441;  Mo.  App.  256;  Fitzpatrick  v.  Missouri 

State  V.  Douglass,  75  Iowa 432;  Fulmer  Pac.  R.  Co..  34  Mo.  App.  280:  Fell  v. 

V.   Fulmer,  22  Iowa   230;    Lathrop  v.  Rich.  Hill  Coal  Min.  Co.,  23  Mo.  App. 

Central    Iowa  R.    Co.,    69  Iowa   105;  216;  Cooksey  v.  Crooks,  23  Mo.  App. 

Davis  V.  Walter,  70  Iowa  465;  Flan-  463;  Straat  v*  Hay  ward,  37  Mo.  App. 

agan   v,    Baltimore,   etc.,   R.  Co.,  83  585;  Conrades  v.  Spink,  38  Mo.  App. 

Iowa  639;  Sperryv.  Cain  (Iowa,  1892),  309;  Brown  v.  Kenson  City,  etc.,  R. 

50  N.  W.  Rep.  945;  Carruihers  v.  Mc-  Co.,  20  Mo.  App.  427;  Orth  «/.  Dorsch- 
Murray,  75  Iowa  173;  Harwoodv.  Lee,  lein,  32  Mo.  366;  Keane  v,  Klausman, 
85  Iowa  622.  21  Mo.  App.  485;  Compton  v.  Johnson, 

Kansas. — State  v.  Baldwin,  36  Kan.  19  Mo.  App.  88;   Alexander  v.   Han- 

4;  Wilcox  V.  Byington,  36  Kan.  212;  nibal,  etc.,  R.  Co.,  19  Mo.  App.  312; 

Interstate  Consol.   Rapid  Transit    R.  Beiler  v,    DevoU,  40  Mo.    App.    251; 

Co.  V.  Simpson,  45  Kan.  714;  Hamil-  Cheek  v,  Waldron,  39  Mo.  App.  21; 

ton  V.   Miller.  46  Kan.  486;  State   v.  Craig    v.    Kelly,    49    Mo.    App.  312; 

Davis,  48  Kan.    i;  Wilson  v.  Me-Ne-  Young  v,  Hudson,  99  Mo.  102;  Roe  v. 

Chas.  40  Kan.  648;  Mannen  v.  Bailey,  Kansas  City,  100    Mo.   190;    Nave   v. 

51  Kan.  442;  Goddard  v.  Donaha,  42  Adams,  107  Mo.  414;  State  v.  Duncan, 
Kan.  754;  Veatch  v.  Chenoweth,  48  116  Mo.  288;  Mitchell  v.  Bradstreet 
Kan.  743.  Co.,  116  Mo.  226. 

Kentucky, — Howard  ».  Howard,  87  Nebraska, — Veneman  v.  McCurtain, 

Ky.   616:  Hennig  v,   Barringer  (Ky.,  33   Neb.    643;  Welborn  v,  Eskey,   25 

iS33),  10  S.  W.  Rep.   136;  Cornelison  Neb.  193;  Seebrock  v.  Fedawa,  30  Neb. 

V.  Com.,  84  Ky.  5S3.  424;  Knowlton  v.  Mandeville.  20  Neb. 

Louisiana, — Ealer  v,  Freret,  11  La.  59;  Cowles  v,  Thompson,  31  Neb.  479. 

Ann.  455;  State  v,  Curtis,  44  La.  Ann.  Nevada, — Schulz  v.  Sweeny,  19  Nev. 

320;  State  V.  Duff,  39  La.   Ann.  419;  359. 

Otis  V.  Sweeney,  43  La.  Ann.  1073.  New  Hampshire. — Bean  v.   Conway 

Maryland. — Bosley    v,    Chesapeake  Sav.  Bank,  64  N.  H.  350. 

Ins.  Co.,  3  Gill  &  J.  (Md.)45o;  Wallis  New   Fi^ri.— Sands    v.   Codwise,    4 

V,   Wilkinson,    73   Md.    128;   Pegg  v,  Johns.  (N.  Y.)  536;  Collins  v.  Hoxie,  9 

Warford,  7  Md.  582.  Paige  (N.  Y.)  81;  Kelsey  v.  Western, 

Massachusetts. — Com.  v.  Holmes,  157  2  N.  Y.  500;  Robertson  v.  Bullions,  11 

Mass.  233.  K.  Y.  243;  Cudahy  v.   Rhinehart,  133 

Ji/iV^/;^a«.— Barton  V.  Gray,  57  Mich.  N.  Y.  248;  De  Valle  v.  Hyland   (Su- 

622;  Nugent  V.    Goldsmith,  S9  Mich,  preme  Ct.).  15  N.  Y.  Supp.  901;  Mager 

593;    Schisler   v.    Null,  91  Mich.  321;  v.   Metropolitan    El.    R.    Co.    (Super. 

Brown  v.  Weightman,  62  Mich.  557;  Ct.),  18  N.  Y.  Supp.  958;  Nueman  v. 

Thomas    v.    Dansby,   74    Mich.    398;  New  York  EL  R.  Co.  (Super.  Ct.),  17 

Crowell  V.  Truax.g4  Mich.  585;  Wyalt  N.  Y.   Supp.  955;    Phelps   v.    Metro- 

V.   Herring,  90  Mich.  581;  Jordan  v.  politan  £1.  R.  Co.  (Super.  Ct.),  17N.Y. 

De  Golia,  91  Mich.  370.  Supp.  956;  Sperb  v.  Metropolitan  El. 

Minnesota.  — Y\^vo\.ii^  v.    Alden,   44  R.   Co.   (Super.   Ct.),  17  N.  Y.   Supp. 

Minn.    493;     Winslow    Bros.    Co.    v.  958;  Bookman  v.  New  York  El.  R.  Co. 

Herzog  Mfg.  Co.,  46  Minn.  452;  Stens-  (Super.  Ct.),  17  N.Y.  Supp.  951;  Arnold 

gaard  v.  St.    Paul  Real  Estate  Title  v.  NIetropolitan  El.  R.  Co.  (Super.  Ct.), 

I  Ins.   Co.,  50  Minn.  429;    Kraemer   v.  17  N.  Y.  Supp.  951;  Esper  v.  New  York 

Deustermann,  40  Minn.  469;  Haug  v.  El.    R.    Co.   (Super.    Ct.),    17  ^N.  Y. 

Haugan,    51     Minn.     558;     Kopp    v,  Supp.   952;    Mattlage    v.    New    York 

Northern  Pac.   R.  Co.,  41  Minn.  310;  El.    R.   Co.,    58    Hun   (N.    Y.)    603; 

Steffenson  v.  Chicago,  etc.,  R.  Co.,  48  Meeteer    v.    Manhattan    R.    Co.,    65 

Minn.  285;  Foster  v.  Berkey,  8  Minn.  Hun  (N.  Y.)  533;  Toomey  v,  Lyman 

506 


B«Y«nible  Error. 


APPEALS, 


In  Genaral. 


ment  complained  of  is  affirmatively  shown  by  the  appellant.^ 

(Supreme  Ct.).  I5  N*  Y.  Supp.  883; 
Williams  v.  Boehan  (Super.  Ct.),  17 
N.  Y.  Supp.  484;  People  v.  Webster,  68 
Hun  (N.  Y.)  11;  Birch  v.  Metropolitan 
El.  R.  Co.  (C.  PI.).  8  N.  Y.  Supp.  325; 
Genovesetr.  New  York,  55  N.  Y.  Super. 
Ct.  397;  People  V.  Pscherbofer  (Su- 
preme Ct.),  19  N.  Y.  Supp.  483;  Mc- 
Grath  v.  Walker,  64  Hun  (N.  Y.)  179. 

North  Carolina. — Davenport  v.  Ter- 
rell, 103  N.  Car.  53;  Mc Alpine  v. 
Daniel,  loi  N.  Car.  550;  Woody  v. 
Brooks,  102  N.  Car.  334;  Denning  v. 
Gainey,  95  N.  Car.  528;  Cuthbertson 
V.  North  Carolina  Home  Ins.  Co.,  96 
N.  Car.  480;  State  v,  Foster,  no  N. 
Car.  510;  Asbury  v.  Fair,  in  N.  Car. 
251;  State  V.  Crane,  no  N.  Car.  530. 

Pennsylvania. — Brady  Overseers  v. 
Clinton  Overseers,  148  Pa.  St.  311; 
Weidner  v.  Merz,  148  Pa.  St.  252; 
Borham  v,  Davis,  146  Pa.  St.  72; 
Fisher  v.  Hart,  149  Pa.  St.  232;  Sond- 
heimer  v.  Hoover,  144  Pa.  St.  221; 
Bedell  v,  Errett  (Pa.,  1887),  ii  Atl. 
Rep.  571;  Lewis  v.  Protheroe  (Pa., 
1889),  17  Atl.  Rep.  200. 

South  Carolina, — Boyce  f.  Boycc,  6 
Rich.  (S.  Car.) 302;  State  v.  Crawford, 
39  S.  Car.  343. 

South  Dakota, — Kent  v,  Dakota  Fire, 
etc.,  Ins.  Co.,  2  S.  Dak.  300. 

Tennessee, — East  Tennessee,  etc.,  R. 
Co.  V.  Aiken,  89  Tenn.  245. 

Texas, — McLain  v.  State,  30  Tex. 
App.  482;  Missouri  Pac.  R.  Co.  v, 
Shuford.  72  Tex.  165;  Willis  v.  Cham- 
bers, 8  Tex.  150;  Pridham  v,  Wed- 
dington,  74  Tex.  354;  Navarrow  v. 
State  (Tex.  App.,  1891),  17  S.  W.  Rep. 
545;  Wood  V,  Thornton,  85  Tex.  109; 
Alderman  r.  State  (Tex.  Crim.  App., 
1893),  22  S.  W.  Rep.  1096;  Texas  Cent. 
R.  Co.  V,  Stewart,  I  Tex.  Civ.  App. 
642;  Stayton  v.  State,  32  Tex.  Crim. 
Rep.  33. 

yermont,^-CsLnfkeld  v.  Hard,  58  Vt. 
217;  State  V.  O'Grady.65  Vt.  66;  State 
v.  Bedard,  65  Vt.  278;  DonoV  Ses- 
sions, 65  Vt.  79. 

Virginia,  —  Baker  v,  Seekright,  i 
Hen.  &  M.  (Va.)  177. 

Washington. — Noyes  v.  Pugin,  2 
Wash.  653;  State  v.  Kasper,  5  Wash. 
174;  Lee  V.  Lee,  3  Wash.  236. 

JVest  Virginia,  —  Ferguson  v.  Mil- 
lender,  32  W.  Va.  30;  Fowler  v.  Lewis, 
36  W.  Va.  112;  Moore  v,  Huntington, 
31  W.  Va.  842.    • 

Wisconsin,  —  Smith    v,   Welch,   10 


Wis.  91;  Barnes  v.  Burns,  81  Wis.  232; 
Ryan  v.  State,  83  Wis.  486;  Hanf  v. 
Northwestern  Masonic  Aid  Assoc,  76 
Wis.  450;    State    v,  Becker,  80  Wis. 

313. 

United  States. — Cavazos  v,  Trevino, 

6  Wall.  (U.  S.)  773;  Philpot  V.  Gru- 
ninger,  14  Wall.  (U.  S.)  570;  Chicago, 
etc.,  R.  Co.  V.  Ross,  112  U.  S.  377; 
Kansas  City,  etc.,  R.  Co.  v,  McDon- 
ald, 51  Fed.  Rep.  178. 

It  is  well  settled  that  to  justify 
the  court  in  reversing  a  judgment 
the  record  must  aflSrmatively  show 
that  there  was  error  in  the  proceed- 
ings below,  and  that  the  error  was,  or 
probably  was,  prejudicial  to  the  party 
complaining  here;  for  example,  a 
judgment  will  not  be  reversed  on  ac- 
count of  the  erroneous  admission  of 
evidence  that  does  not  harm  the  party 
complaining.  Binns  v.  State,  66  Ind. 
428;  Powers  V,  State,  87  Ind.  144; 
Rothrock  v.  Perkinson,  61  Ind.  39; 
Vanvalkenberg  v,  Vanvalkenberg,  90 
Ind.  433. 

Bight  on  Whole  Reoord. — So  where 
it  is  manifest  that  the  judgment  is 
right  on  the  whole  record  the  judg- 
ment will  be  affirmed,  notwithstanding 
error  in  the  proceedings.  Phillips  v, 
Bachelder,  47  Mo.  App.  52;  Bassett  v. 
Glover,  31  Mo.  App.  150;  Kortjohn  v, 
Seimers,  29  Mo.  App.  271;  Brooking 
V.  Shinn,  25  Mo.  App.  277;  Iron  Moun- 
tain Bank  %f.  Armstrong,  92  Mo.  App. 
265;  Vaughn  v,  Daniels,  98  Mo.  23a 

So  where  an  appeal  from  a  justice's 
court  is  erroneously  dismissed,  the 
error  is  harmless  if  appellant  had  ab- 
solutely no  defense,  and  the  Circuit 
Court  could  not  have  found  otherwise 
than  the  justice  did.  Phillips  v. 
Bachelder,  47  Mo.  App.  52. 

1.  Alabama.  —  Powell  v.  Henry,  96 
Ala.  412;  Rosenberg  v,  H.  B.  Claflin 
Co.,  95  Ala.  249;  Louisville,  etc.,  R.  Co. 
V,  Trammell,  93  Ala.  350;  Morris  Min. 
Co.  V.  Knox,  96  Ala.  390. 

California. — People  v.  Moran  (Cal., 
1893),  31  Pac.  Rep.  853;  Meyers  v. 
Trujillo(Cal.,  1892),  31  Pac.  Rep.  579. 

Georgia,  —  Milledgeville  v.  Vinson 
(Ga.,  1893),  17  S.  E.  Rep.  864;  Car- 
reker  v.  State,  92  Ga.  471;  Hill  v. 
State,  91  Ga.  153. 

Illinois, — Richelieu  Hotel  Co,  v.  In- 
ternational Military  Encampment,  140 
111.  248. 

/nd^iM.  —  Wickwire    v*  Angola,  4 


507 


BtTtnible  Srror. 


APPEALS. 


In  0mMnL 


b.  Must  be  Shown  by  the  Record.— Error  to  be  available 
must  clearly  appear  by  the  record  proper,  or  be  properly  presented 
by  a  bill  of  exceptions  or  its  substitute.^     The  appellate  courts 


Ind.  App.  253;  Sluyter  v.  Union  Cent. 
L.  Ins.  Co.,  3  Ind.  App.  312;  Palm- 
erton  v.  Hoop,  131  Ind.  23;  Butler 
V,  Thornburg.  131  Ind.  237;  Toledo, 
etc.,  R.  Co.  V,  Stephenson,  131  Ind. 
203;  Wabash  R.  Co.  v.  Williamson,  3 
Ind.  App.  190;  Huntington  County  v. 
Hufifman  (Ind.,  1892),  31  N.  E.  Rep. 
570;  Chicago,  etc.,  R.  Co.  v.  Spilker, 
134  Ind.  380;  Montgomery  v.  Hines, 
134  Ind.  221;  Worley  v.  Hineman,  6 
Ind.  App.  240. 

Iov)a,  —  Ellsworth  v,  Campbell,  87 
Iowa  532. 

Kentucky,, — Louisville,  etc.,  R.  Co. 
V.  Foley  (Ky.,  1893),  21  S.  W.  Rep. 
866. 

Louisiana, — State  v.  Ward,  44  La. 
Ann.  800. 

Massachusetts, — Reyer  v.  Odd  Fel- 
lows Assoc,  157  Mass.  367. 

Montana,  —  Adams  v.  Bankers*  L. 
Assoc,  13  Mont.  222;  Leggat  v.  Leg- 
gat,  13  Mont.  190. 

New  York, — Roby  v,  Yates  (Supreme 
Ct.),  23  N.  Y.  Supp.  1108;  Matter  of 
Gannon's  Will  (C.  PI.),  21  N.  Y.  Supp. 
960;  Cook  V,  Berrott  (Supreme  Ct.), 
21  N.  Y.  Supp.  358. 

Oregon,  —  Du  Bois  v.  Perkins,  23 
Oregon  144;  Giachetta  v.  Morguam, 
24  Oregon  160;  Haley  v,  Bevis,  23 
Oregon  238;  Greenbaum  v,  Frank,  23 
Oregon  141. 

TVjTtf  J.— Brown  v.  State  (Tex.  Crim. 
App.,  1893),  20  S.  W.  Rep.  924. 

United  5/a/«.— Smith  v.  Sun  Print- 
ing, etc.,  Ass6c.,  55  Fed.  Rep.  240. 

Conflict  with  Finding. —Where  the 
conflict  between  a  finding  of  fact  and 
the  judgment  is  irreconcilable  judg- 
ment will  be  reversed,  Pappenheim 
V,  Metropolitan  El.  R.  Co.  (Super.  Ct.). 
7  N.  Y.  Supp.  679;  as  where  the 
court  has  made  an  error  in  the  appli- 
cation of  law  to  the  facts,  Kuhl  v, 
Meyer,  35  Mo.  App.  206;  or  where  the 
admitted  facts  show  that  the  judgment 
should  be  rendered  for  the  opposite 
party.  Hewitt  v.  Doherty,  25  Mo.  App. 
326. 

After  Btndiiion. — A  judgment  will 
not  be  reversed  for  any  error  occur- 
ring after  the  rendition  of  the  decision 
appealed  from.  Bowrell  v,  Zigler,  19 
Ohio  362. 

DMroe.— Soa  decree  in  chancery  will 


not  be  reversed  on  account  of  an  im- 
material departure  from  technical 
rules  when  it  can  be  seen  that  no  harm 
resulted  to  appellant.  Allis  v.  North- 
western Mut.  L.  Ins.  Co.,  97  U.  S.  144. 

In  Favor  «f  the  IMaiidaiit.— A  judg- 
ment in  favor  of  two  defendants  for 
costs,  where  only  one  is  served  witk 
process  and  appears,  is  erroneous;  but 
as  it  does  not  prejudice  the  plaintiff^ 
since  he  must  only  pay  the  same 
amount  to  the  defendant  who  actually- 
appeared,  it  is  not  reversible  error  at 
his  instance.  Schlesinger  v,  Keifer,, 
131  111.  104. 

1.  Alabama, — Powell  v.  State,  89 
Ala.  172;  Beck  v.  West,  91  Ala.  312; 
Efurd  V,  Loeb,  82  Ala.  429. 

Arizona,  —  Territory  v,  Selden,  1 
Arizona  381. 

California,  —  People  v,  Marks,  72- 
Cal.  46;  Moyle  v.  Landers,  83  Cal. 
579;  People  V,  Moran  (Cal.,  1893),  31 
Pac  Rep.  853 ;  Meyers  v,  Trujillo" 
(Cal.,  1892),  30  Pac  Rep.  579;  Gavin 
V,  Gavin,  92  Cal.  292;  People  v,  Mor- 
gan (Cal.,  1891),  28  Pac.  Rep.  576; 
Antonelle  v.  New  City  Hall  Com'rs,  92 
Cal.  228;  Fay  v.  Pacific  Imp.  Co.,  93. 
Cal.  253;  Dalmazzo  v,  Drysdale  (Cal., 
1889),  21  Pac  Rep.  553;  Welsh  v,  Gould 
(Cal.,  1889),  21  Pac  Rep.  364:  People 
V,  Forrestier  (Cal.,  1892),  29  Pac.  Rep. 
646;  Romine  v,  Cralle  (Cal.,  1891),  27 
Pac.  Rep.  20;  Adams  v,  Andross,  8s 
Cal.  609. 

Colorado, — Craig  v.  Smith,  10  Colo. 
220:  Markell  v,  Matthews,  3  Colo. 
App.  49;  Schwed  v,  Robson,  12  Colo.. 
400. 

Dakota, — Raymond  v,  Spicer,  6  Da- 
kota 45. 

Florida, — Emerson  v,  Gainey,  26- 
Fla.  133;  White  v.  State,  26  Fla.  602; 
Phillips  V,  State,  28  Fla.  77;  Whitfield 
V,  State,  25  Fla.  289. 

Georgia, — Milner  v,  Vandivere,  86 
Ga.  540;  Milledgeville  v,  Vinson  (Ga., 
X893),  17  S.  E.  Rep.  864;  Carre- 
ker  V,  State,  92  Ga.  471;  Hill  v.  State, 
91  Ga.  153;  Ronsheim  v,  Brimberry,  89r 
Ga.  97. 

Illinois, — Ohio,    etc,     R.     Co.    v. 
Wachter,  123  III.  440;  Chicago,  etc^ 
R.  Co.  V,  Goyette,  133  111.  21;  Michi- 
gan First  Nat.   Bank  v,  Haskell,  124- 
111.  589;  Chicago,  etc.,  R.  Co.  v.  Al- 
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drich,  134  111.  9;  Bowman  v.  Ash,  143  (Ky.,  1892),  18  S.  W.  Rep.  1012;  Finley 

111.  649;  Rippentrop  v.  Doctor,  39  III.  v.  Unthank  (Ky.,  1891),  15  S.  W.  Rep. 

App.  190;  Ryan  v,  Newcomb,  36  111.  1056. 

App.  538.  Louisiana,  —  State   v,   Pete,  39   La. 

Indiana, — Allen  v,  Gavin,  130  Ind.  Ann.  1095;   State  v,  Darrow,  39  La. 

191;    Hudson  V,  Densmore,  68    Ind.  Ann.  677;  State  v,  Bassenger,  39  La. 

391;  McCormack  v,  Earhart,  72  Ind.  Ann.  918;  State  v,  Paul,  39  La.  Ann. 

2^\    Martin  v,   Martin,   74  Ind.   207;  795;    State   v.    Thorn,    44    La.    Ann. 

HoUingsworth  v.  State,  iii  Ind.  289;  855;  Curter  v,  Addison,  44  La.  Ann. 

Oroscop  V.  Rainier,  ixi  Ind.  361;  State  425;  Goodrich  v,  Newell,  43  La.  Ann. 

2f.    Fitch,   113    Ind.    478;    Merrill    v,  378;  Street  v.  New  Orleans,  etc.,  R. 

Shirk,  128  Ind.  503;  Crow  v,  Brunson,  Co.,  43  La.  Ann.  zi6;  State  v.  Ward 

I  Ind.  App.  268;  Graves  v,  Duckwall,  44  La.  Ann.  80a 

103  Ind.  560;  Chicago,  etc.,  R.  Co.  v,  Maryland, — Rohrback  v,  Rohrback, 

Spiker,  134  Ind.  380;  Montgomery  v,  75  Md.  317. 

Hines,  134  Ind.  221;  Worley  v,  Hine-  Massackusetts,-~C^ccoxi\  v,  Rodden, 

man,  6  Ind.  App.  240 ;  Carnahan  v,  147  Mass.  164;  Reyer  v.  Odd  Fellows 

Chenoweth,  i  Ind.  App.  178;  Henry  v,  Assoc,  157  Mass.  367. 

Adams.  126  Ind.  495;  Rogers  v.  Ley-  Michigan, — Farrand  v,  Aldrich,  85 

den,  127  Ind.  50;  Reeves  v,  Grotten-  Mich.  593;  Pontiac,  etc.,  Plank  Road 

dick,  131  Ind.  107:  Bonnel  v,  Shirley,  Co.  v,  Hopkinson,  69  Mich.  10;  In  re 

131  Ind.  362;  Morningstar  v,  Musser,  Kaiser  (Mich.,  1889),  42  N.  W.  Rep. 

129  Ind.  470.  848. 

Iowa, — In  re  Holderbaum's  Estate,  Minnesota, — Densmore  v,  Shepard, 

82  Iowa  69;  Englert  V.  Roman  Catholic  46  Minn.  54;  Johnson  v,  Howard,  51 
Mut.  Protection  Soc.,  82  Iowa  465;  Minn.  170;  Johnson  v,  Sherwood,  45 
State  V,  Brendle,  81  Iowa  760;  State  v,  Minn.  9. 

Johnson,  82  Iowa  753:  State  v,  Myers,  Mississippi, — Scharff  v,  Chaffee,  68 

80    Iowa    573;    Shroeder  v,  Webster  Miss.  641. 

(Iowa,  1893),  55  N.W.  Rep.  569;  Robert-  Missouri,  —  Kelm    v,    Rathbun,    36 

BOTi  V,  Craver  (Iowa,  1893),  55  N.  W.  Mo.  App.  197;  Ellison  v.  Bowman,  29 

Rep.  492;  Payne  v,  Dicus  (Iowa,  1893),  Mo.  App.  439;  Kansas  City,  etc.,  R. 

55  N.  W.  Rep.  483;Seiberlingz'.  Schus-  Co.  v,  Carlisle,  94  Mo.  166;  State  v, 

ter,  83  Iowa  747;  State  V.Henderson,  83  Findley,  loi  Mo.  217;   State  v,  Vin- 

lowa  765;  Kennedy  v.  Des  Moines,  84  cent,  91  Mo.  662;  State  v,  Rhodes,  35 

Iowa  187;  State  v,  Hester,  85  Iowa  752;  Mo.  App.  360;  Poe  v,  Stockton,  47  Mo. 

State  V.  Stommell,  85  Iowa  751;  State  App.  635;  Lange  v,  Uhlmann,  47  Mo. 

V.  Till,  85  Iowa  731;  State  v.  Arlen,  85  App.  277;  State  v,  Harben,   105  Mo. 

Iowa  730  ;  State  v,  Christianson,  85  603;  Shipley  v,  Bolivar,  42  Mo.  App. 

Iowa  713;  State  v,   Kilmer,  85  Iowa  401 ;  Wetzell  v.  Wagoner,  41  Mo.  App. 

714;  State  V.   Graves,   83   Iowa   750;  509:  State  v,  Mansfield,  106  Mo.  no; 

State    V,    Henderson,    83    Iowa  749;  Long  v.  Long,  96  Mo.  180. 

State  V.  Sampson,  79  Iowa  763;  State  Montana, — Territory  v,  Stanton,   8 

V,   Murphy,   79  Iowa   764;    State  v,  Mont.  157;  Fratt  v.  Walk,  8  Mont.  291; 

Simpson,  79  Iowa  766;  State  v,  Harris,  Adams  v.  Bankers*  L.  Assoc,  13  Mont. 

79  Iowa  766;  State  v,  Harty,  80  Iowa  222;  Leggat  v,  Leggat,  13  Mont.  190. 

773;  State  V.  Johnson,  81   Iowa  748;  Nebraska, — Graham  v.    Carpenter, 

State  V,  Kern,  81  Iowa  752;  State  v,  35  Neb.  782;  Lyon  v,  Moore,  35  .Neb. 

3fyers,  85  Iowa  708;  State  v,  Sloan,  636;  Powers  v.  House,  35  Neb.  129; 

■85  Iowa  751;  State  v,  Henderson,  83  Edgar  v.  Mills,  32  Neb.  718;  Hill  v, 

Iowa  754;  Ellsworth  v,  Campbell,  87  Bub,  34  Neb.   524;  Cahn  v.  May,  32 

IowaS32;Wightmanv.  Butler  County,  Neb.   76;  Dodge  County  v,  Kemnitz, 

83  Iowa  691:  State  v.  111,  75  Iowa  543.  32  Neb.  238;  Barnd  v.  Hunt,  32  Neb. 
Kansas, — Davis     v,     Cannady,     37  116;    Stabler  v,   Gund,  35   Neb.   648; 

Xan.  296;  Ford  v.  Gladfelter,  46  Kan.  Fuller  v,  Ryan,  33  Neb.  697;  Sornbor- 

762;   Gray  v,  Emporia,  43  Kan.  704;  ger  v,  Sanford,  34  Neb.  498. 

Simpson  v.  Stein,  43  Kan.  35;  Garnett  New  Hampshire, — Coburn  v,  Storer, 

First  Nat.  Bank  v.  Western  Security  65  N.  H.  668;  Metropolitan  L.  Ins.  Co. 

Co.,  50  Kan.  313.  v,  Helmer,  65  N.  H.  672. 

Kentucky, — Louisville,   etc,  R.  Co.  New  Jersey, — Haring  r.  State,  53  N. 

9.  Foley  (Ky.,  1893),  21  S.  W.  Rep.  J.  L.  601;  Le  Gendre  v.  Byrnes,  48  N. 

866;  Scott  v.  Means,  etc,   Iron  Co.  J.  Eq.  308. 
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New  York, — Earl  r.  Lefler,  46  Hun  Third  Ave.  R.  Co.  (Saper.  Ct.),  13  N. 

(N.  Y.)  10;  Post  V.  Manhattan  R.  Co.,  Y.  Supp.  236;  People  v.  Wood,  123  N. 

125  N.  Y.  697;  Lake  Shore  Nat.  Bank  Y.  632;  People  v.  Jugigo,  123  N.  Y. 

V.  Butler  Colliery  Co..  51  Hun  (N.  Y.)  630;   Gregory  ».  Fichtner  (City  Ct.), 

63  ;    Mathusek    Piano    Mfg.    Co.    v.  13  N.  Y.  Supp.  593;  Briggs  v,  Lawson 

Pearce  (Supreme  Ct.),  21  N.  Y.  Supp.  (Supreme   Ct.)   14  N.  Y.  Supp.   940; 

921;    Cunard  v.   Manhattan    R.   Co.,  Belfer  v.  Ludlow,  59  Hun  (N.  Y.)  619; 

I  Misc.  Rep.  (N.  Y.  C.  PI.)  151;  Liv-  Sixth  Avenue  R.  Co.  v.  Metropolitan 

ingston  v.   Metropolitan   £1.   R.   Co.,  £1.   R.  Co.  (Supreme  Ct.),  18  N.  Y. 

138  N.  Y.  76;  £rnstr.  Crosly  (Supreme  Supp.  939;  Renderlie  v.  Finken  (Sn- 

Ct.),  21  N.  Y.  Supp.  365;  Whitehead  preme  Ct.),  15  N.  Y.  Supp.  968;  Col- 

r.   Halsey,  3  Misc.  Rep.  (N.  Y.  City  yer  v.  Williams  (Supreme  Ct.),  15  N. 

Ct.)  378;   James  v.    Finch  (Supreme  Y.  Supp.  967. 

Ct.),  19  N.  Y.   Supp.  1002;  Morowski  North  Carolina. — State  v.  Bell,  103 

V.  Rohrig  (City  Ct.),  21  N.  Y.  Supp.  N.  Car.  438;  Gibson  v.  Barber,  103  N. 

1136;    Duffy  V.  Archer  (City  Ct.),  22  Car.  322;  Dupree  v.  Tuten,  97  N.  Car. 

N.  Y.  Supp.  1 135;    Robinson  v.  Beard  94;  Randleman  Mfg.  Co.  v,  Simmons, 

(Supreme  Ct.),  23  N.  Y.  Supp.  1144;  97  N.  Car.  89:  Carroll  v.  Borden,  97 

Wells  V.  Genin,  I  Misc.  Rep.  (N.  Y.)  N.  Car.  191;  Wilson  v.  Shepherd,  98 

511;   Ogden  V.  Kings  County  £1.  R.  N.  Car.  154;  Brendlev.  Herren,  98  N. 

Co.   (Supreme  Ct.),  21  N.    Y.   Supp.  Car.    539;   Anthony  v.   Estes,   99  N. 

1125;    Matter  of    Nelson's  Will  (Su-  Car.  598;  McGec  v.  Fox,  107  N.  Car. 

preme  Ct.),  21  N.  Y.  Supp.  1124;  Roby  766. 

V.  Yates  (Supreme  Ct.),  23  N.  Y.  Supp.  Oregon.  —  Kelley    v.    Highfield,    15 

1 108;  Matter  of  Gannon's  Will  (C.  PL),  Oregon    277;   Stanley    v.    Smith,    15 

21  N.  Y.  Supp.  960;  Cook  V,  Berrott  Oregon  505;  Du   Bois  v.   Perkins,  23 

(Supreme  Ct.),  21  N.  Y.  Supp.   358;  Oregon  144;    Giachetta  v,  Marguam, 

Malcolm  v,    Manhattan   R.  Co.   (Su-  24  Oregon  160;   Haley  v.    Bevis,   23 

preme  Ct.),  15  N.  Y.  Supp.  973;  Otter  Oregon  238;  Greenbaum  v.  Frank,  23 

V,  Metropolitan  El.  R.  Co.  (Super.  Ct.),  Oregon  141. 

18  N.  Y.  Supp.  955;  Gabrielson  v.  Way-  Pennsylvania. — Lowenstein  t^.  North 

dell  (Super.   Ct.),  15  N.  Y.  Supp.  976;  Schuylkill  Ins.  Co.,  132  Pa.  St.  410; 

Yeandle  v.  Yeandle  (Supreme  Ct.),  16  Young    v.    Emery,    155    Pa.    St.   273; 

N.  Y.  Supp.  49;  Johnston  v.  New  York  Brown  v.  Equitable  Gas  Co.,  155  Pa. 

El.  R.  Co.  (Super.  Ct.),  17N.  Y.  Supp.  St.   359;   Stahl  v.  Pennsylvania  Co., 

953;  Hall  V.  Canary  (C.  PL),  17  N.  Y.  155  Pa.    St.   309;  Webb  v.  Lees,  153 

Supp.  950;  People  V.  Excise  Comrs.  Pa.    St.   436;    Johnson   v.   Allegheny 

(Supreme  Ct.),  17  N.  Y.   Supp.   945;  City,  139  Pa.  St.  330. 

White  V.  New  York  £1.  R.  Co.  (Super.  South  Dakota.  — Evans  v.    Bradley 

Ct.),  16  N.  Y.  Supp.  959;  U.  S.  Nat.  (S.  Dak.,   1893),  55  N.  W.  Rep.  721; 

Bank  v.  Homestead  Bank  (City  Ct.),  16  State  v.  Brennan,  2  S.  Dak.  384, 

N.  Y.  Supp.  959:  Kane  v.  Metropoli-  Texas, — Williams  ».  State,  24  Tex. 

tan  EL  R.  Co.  (Super.  Ct.),  16  N.  Y.  App.  32;  Gilleland  v.  State,  24  Tex. 

Supp.  958;  Hartwick  v.  McGinnis(Su-  App.  524;  Scott  v.  State,  23  Tex.  App. 

preme  Ct.),  15  N,  Y.  Supp.  967;  Wat-  565;    Brooks  v.  State,  24  Tex.  App. 

son  V,   Benz  (Supreme  Ct.),  14  N.  Y.  274;  Dull  v.  Drake,  68  Tex.  205;  Rains 

Supp.  942;   Olin  V.  Metropolitan  EL  v.    Herring,  68    Tex.    468;     Lacy  v. 

R.  Co.  (Super.  Ct.),  14  N.  Y.  Supp.  State,   30  Tex.   App.    119;    Hamilton 

950;  Bohm  V.  Metropolitan  EL  R.  Co.  Gin,  etc.,  Co.  v.  Sinker,  74  Tex.  51; 

(Super.  Ct.),  14  N.  Y.  Supp.  950;  Som-  Wells  v.    Burts,  .3   Tex.    Civ.    App. 

ers  V.  Metropolitan  £1.  R.  Co.  (Super.  430;  Kutch   v.  State,   32  Tex.   Crim. 

Ct.),     14    N.    Y.   Supp.    950;    Farrell  Rep.    184;    Bender  v.    Fischer    (Tex. 

V.    Horgan    (Super.    Ct.),    14   N.   Y.  Civ.    App.,    1893),    22    S.    W.    Rep. 

Supp.   951;  Gerry  v.  Cattabury  (Su-  656;  Gulf,  etc.,  R.  Co.  v.  Early  (Tex. 

per.     Ct.),     14     N.     Y.     Supp.     951;  Civ.  App.,   1893),  22  S.  W.  Rep.  656; 

Haynes  v.   Aldrich  (Super.  Ct.),    14  Gulf,  etc.,  R.  Co.  v.  Schriver  (Tex. 

N.    Y.  Supp.   951;    Weber  v.  Metro-  Civ.  App.,  1893),  22  S.  W.  Rep.  656; 

politan  £1.  R.   Co.  (Super.  Ct.),  14  N.  Southern  Pac.  R.  Co.  v.  Haas  (Tex. 

Y.  Supp.  952;  Mortimer  tr.  Manhattan  Civ.  App.,  1892),  21  S.  W.  Rep.  I03i; 

R.  Co.  (Super.  Ct.),  14  N.  Y.  Supp.  McCoy  v.   Mayer    (Tex.    Civ.   App., 

952;    Murphy    v.   Yonkers  (Supreme  1893),  21  S.  W.  Rep.   1015;  Western 

Ct.),  13  N.  Y.  Supp.  401;  Lynch  v.  Union  Tel.  Co.  v.  Hinkle,  3  Tex.  Civ. 
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will  not  review  errors  assigned  affecting  matters  extrinsic  to  the 

App.  518;  Brown  v.  State  (Tex.  Crim.  (City  Ct.)»  20  N.  Y.  Supp.  991;  Toomey 

App.,  1893),  20 S.  W.  Rep.  924;  Stone*  v.  Delaware,  etc.,  R.  Co.,  2  Misc.  Rep. 

braker  v.   Friar,   70   Tex.   202;   New  (N.  Y.   Super.    Ct.)  82;    Rannow    v, 

England  Land,  etc.,  Co.  v.  Chamber-  Hazard  (Super.  Ct.),  19  N.  Y.  Supp. 

lain,  70  Tex.  138;  Johnson  v.  State,  29  1023;  Mattlage  v.  New  York  El.  R.  Co. 

Tex.  App.  210.  (C.  PL),  19  N.  Y.  Supp.  1015;  Gillett  v. 

Virginia, — Ferguson   v.   Wills,  15  Whiting  (Super.  Ct.),  21  N.  Y.  Supp. 

Va.  L.  J.  569;   Parrish  v,  Parrish,  88  1134;  Adams  v.    Olin  (Supreme  Ct.), 

Va,  529.  21  N.  Y.  Supp.  1 1 22;  People  v.  Hart- 

Washington, — Mason  v.  McLean,  6  ley  (Supreme  Ct.),  22  N.  Y.  Supp.  295; 

Wash.  31;  State  v,  Campbell,  5  Wash.  People  v.  Miller  (Supreme  Ct.),  21  N. 

517;   Territory  v.  Langford,  3  Wash.  Y.  Supp.  ^88;  People  v.  Steckenreider 

Ter.  279.  (Supreme  Ct.),  19  N.  Y.  Supp.  1003 

Wisconsin, — Kelley    r.    Kelley,     80  North   Carolina, — State  v.   Carpen- 

Wis.  490.  ter,  iii  N.  Car.  706;  Biggs  v.  Waters, 

United  States. ^\A%%tX\,  v.  Glenn,  51  112  N.  Car.  836. 

Fed.    Rep.    388;    Priest  v.    Glenn,  51  Pennsylvania, — ^Webb    v.   Lees,  153 

Fed.    Rep.   400;    Priest  v,  Glenn,  51  Pa.  St.  436. 

Fed.  Rep.  405;  Red  River  Cattle  Co.  V.  Wisconsin, — Marsh  v,    Briesen,    84 

Sully,  144  U.  S.  209;  Cheney  v.  Bacon,  Wis.  618. 

49  Fed.  Rep.  305;  Leland  v.  Central  Writ  of  Error. — So  a  writ  of  error 
Mat.  Bank,  140  U.  S.  687;  Cotzhausen  must  be  prosecuted  upon  matters  ap- 
V,  Kerting,  140  U.  S.  678;  Stevenson  pearing  in  the  record,  and  not  upon 
V,  Barbour,  140  U.  S.  48;  Smith  v,  ex^parte  matters  introduced  after- 
Sun  Printing,  etc.,  Assoc.,  55  Fed.  wards.  German  Nat.  Bank  v,  El- 
Rep.  240.  wood,  16  Colo.  244;  Luthe  v,  Luthe, 

BnrdoA  of  Proving  Srror. — The  bur-  12  Colo.  429. 

den  rests  on  a  party  alleging  error  to  Motion  to  Enter  Judgment.  —  Where 

affirmatively  show  it.     It  will  not  be  appellant  excepted  to  the  action  of  the 

presumed.  court  granting  a  motion  to  enter  judg- 

Illinois. — Bowman  V.  Ash,   143  111.  ment  on  a  demurrer  fff«Mr/r<7 /wifr,  but 

649.  failed  to  have  the  motion  and  ruling 

Iowa, — State  v,  Luick  (Iowa,   1893),  of  the  court  made  part  of  the  record — 

53   N.    W.    Rep.   521:    State  v,  Meier  i^'/c/,  that  the  question  was  not  raised 

(Iowa,  1893),  55  N.  W.  Rep.  521;  State  on  appeal.     La  Porte  v.  Organ,  3  Ind. 

V.  Harty  (Iowa,  1893),  55  N.  W.  Rep.  App.  525. 

521 ;  State  v,  Osborn  (Iowa,  1893),  53  N.  Exeeptilonf . — Exceptions  relied  on  by 

W.   Rep.  521;   State  v,  Kimes  (Iowa,  appellant  must    appear  in  the    case 

1893),  55   N.  W.   Rep.   521;    State   v,  stated.     Ly tie  v.  Ly tie,  94  N.  Car.  522; 

Wagner  (Iowa,   1893),  55  N.  W.  Rep.  Pleasants  z^.  Raleigh,  etc.,  R.  Co.,  95 

522;    State   V,    Hillison  (Iowa,    1893),  N.  Car.  195;  Carroll  v,  Borden,  97  N. 

55   N.   W.   Rep.    522;   State  V.  Wynia  Car.  191;  Allen  r.  Griffin,  98  N.  Car. 

(Iowa,    1893),     55    N.  W.     Rep.   522;  120;    Burwell  v,  Sneed,   104  N.  Car. 

State  V,  Morse  (Iowa,  1893),  55  N.  W.  118;    McKinnon  v,   Morrison,   104  N. 

Rep.    522;    State    v,   Francke    (Iowa,  Car.  334.     See  article  Exceptions  and 

1893),  N.  W.  Rep.  523;  Sute  v,  Giffin  Objections. 

(Iowa,  1893),  54  N.  W.  Rep.  534;  State  Duty   of    Appellato    Tribunal.  —  But 

V,  Tyner  (Iowa,  1893),  54  N.  W.  Rep.  where  the  record  sufficiently  preserves 

534:  State  V.   Smith    (Iowa,  1893),   54  defendant's     exceptions    to     rulings 

N.  W.  Rep.  334;  State  v.  Coyle  (Iowa,  below,   it    imposes  on   the   appellate 

1893),  34  N.  W.  Rep.  525.  court  the  duty  of  examining  the  ques- 

Missouri, — State  v,  Stubbs,  116  Mo»  tions  of  law  as  they  arise.     Kuhn  v. 

523;  State  V,  Stuart,  113  Mo.  367.  Schwartz,  33  Mo.  App.  614. 

New  Mexico, — Faulkner  v.  Territory  Evidenoe. — So    where    all    the    evi- 

(N.  Mex.,  1892),  30  Pac.  Rep.  905.  dence  affecting  an  error  assigned  is 

New    K?r>t.— Sherman   v.  Satterlee  not  brought  up,  the  alleged  error  can- 

(Sapreme  Ct.),  23   N.  Y.  Supp.  1145;  not  be  reviewed.     Roberts  v.  Parrish, 

Bicknell  v.  Spier  (City  Ct.),  23  N.  Y.  17  Oregon  383:  Brayton  v,  Sherman, 

Supp.    1163;    Matter    of  Walrath,  69  119  N.  Y.  623;   Lamberty  v,  Roberts 

Hun  (N.  Y.)  403;  Kruger  V.  Braender  (Supreme  Ct.),  9  N.   Y.   Supp.   607; 
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record,  since  the  record  is  the  only  authentic  evidence  of  the  trial 


Hu£f  V.  State,  85  Ga.  336;  PoUeys  v. 
Brinson,  84  Ga.  513;  O'Connor  v. 
State,  28  Tex.  App.  28S;  Torrey  v, 
Cameron,  74  Tex.  187;  Wyoming  Loan, 
etc.,  Co.  V.  HoUiday  Co.,  3  Wyoming 
386;  Turner  v.  Turner,  21  111.  App. 
430;  Garveau  Cracker  Co.  v.  Palmer, 
28  Neb.  307;  State  v.  Grossheim,  79 
Iowa  75;  Taylor  v.  Albemarle  Steam 
Nav.  Co.,  105  N.  Car.  485;  Biene 
V,  Biene,  24  Mo.  App.  675. 

And  questions  affecting  the  admissi- 
bility of  evidence  or  the  correctness 
of  instructions  cannot  .be  considered 
where  the  record  does  not  contain  a 
bill  of  exceptions. 

Arizona. — Territory  v,  Clanton 
(Ariz.,  1889),  20  Pac.  Rep.  94. 

California, — California  Cent.  R.  Co. 
V.  Hooper,  76  Cal.  404. 

Colorado. — McQuown  v.  Cavanaugh, 
14  Colo.  188. 

District  of  Columbia. — U.  S.  v.  Mc- 
Bride  (D.  C),  18  Wash.  L.  Rep.  no. 

Indiana. — Smith  v.  Heller,  119  Ind. 
212;  Lehman  v.  Hawks,  121  Ind.  541. 

Iowa. — Miller  V.  Brown  (Iowa,  1889), 
42  N.  W.  Rep.  561;  Thill  v.  Pohlman, 
76  Iowa  638;  Lewis  v.  Lewis,  75  Iowa 
609;  Acton  V.  Coffman,  74  Iowa  17. 

Kansas. — Stetler  v.  King,  43  Kan. 
316;  Gray  v.  Emporia,  43  Kan.  704; 
Topeka  Primary  Assoc,  etc.,  v.  Mar- 
tin, 39  Kan.  750. 

Nebraska. — Fischer  v.  Burchall,  27 
Neb.  245. 

Utah. — Gilberson  v.  Miller  Min., 
etc.,  Co.,  4  Utah  46. 

Washington. — Haas  v.  Gaddis,  I 
Wash.  89. 

So  where  the  evidence,  pleadings, 
and  instructions  are  not  before  the 
court,  no  error  assigned  thereon  can 
be  reviewed. 

California. — People  v.  Olsen,  80 
Cal.  122. 

Colorado. — Keith  v.  Wells,  14  Colo. 
321. 

Illinois, — Wieland  v.  Oberne,  20  111. 
App.  118;  Steiger  v.  Prather,  29  III. 
App.  27;  Patterson  v.  Folsom,  30  111. 
App.  435;  Chicago,  etc.,  R.  Co.  v. 
Goyette,  131  111.  21. 

Indiana. — Louisville,  etc.,  R.  Co.  v, 
Kane,  120  Ind.  140. 

lotva, — Walrod  v.  Walrod,  80  Iowa 
769;  State  f/.  Drorsky,  73  Iowa  485. 

Kansas. — State  v.  Barker,  43  Kan. 
262. 

Missouri. — Roberts  v.    Bartlett,   26 


Mo.  App.  611;  Sleet  v.  Gilmore,  28 
Mo.  App.  655;  Rogan  v.  Dockery,  23 
Mo.  App.  313. 

Nevada. ^SXAVt  v.  Campbell,  20  Nev. 
122. 

New  yiw>t.— Jersey  City  First  Nat. 
Bank  v.  Bard  (Supreme  Ct.),  10  N.  Y. 
Supp.  634;  Getty  v.  Hamlin  (Supreme 
Ct.),  8  N.  Y.  Supp.  10;  Davis  v. 
Willis  (Supreme  Ct.)f  10  N.  Y.  Supp. 
883. 

Oregon. — Atterberry  v,  Portland, 
etc.,  R.  Co.,  18  Oregon  85. 

Pennsylvania.  —  Kreiner  v.  Roches* 
ter,  etc.,  R.  Co.,  135  Pa.  St.  184. 

7Vxaj.->Randall    v.    Gill,  77    Tex. 

351. 
Contiiiiuuiee. — So  the  ruling  of  the 

court  granting  or  denying  a  continu- 
ance will  not  be  reviewed  in  the  ab- 
sence from  the  record  of  any  of  the 
facts  upon  which  the  ruling  was  made. 
Johnson  v.  State  (Tex.  Crim.  App., 
1893),  20  S.  W.  Rep.  368;  Swift  V. 
State,  8  Tex.  App.  614;  Taylor  v.  State, 
14  Tex.  App.  340. 

Plea  in  Abatement. — So  where,  after 
appellee's  motion  to  strike  out  a  plea 
in  abatement  was  granted,  the  plea 
was  not  brought  back  into  the  record  or 
made  a  part  thereof  by  a  bill  of  excep- 
tions or  an  order  of  court,  the  correct- 
ness of  the  order  cannot  be  considered. 
Redpath  v.  Tutewiler,  109  Ind.  248; 
Berlin  v.  Oglesbee,  65  Ind.  308;  Stott 
V.  Smith,  70 Ind.  298;  Dunn  v.  Tousey, 
80  Ind.  288;  Peck  v.  Tippecanoe  Coun* 
ty,  87  Ind.  221. 

Finding  of  Paet— A^^w  Fi>r*.— So 
where  appellant  intends  to  review  a 
general  term  finding  of  fact  based 
upon  conflicting  evidence  in  relation 
to  which  no  exception  lies,  it  must 
appear  by  the  case  that  the  whole 
evidence  was  introduced.  Brayton 
v.  Sherman,   119  N.  Y.  623. 

Statement  of  Facts. — So  in  the  ab- 
sence of  a  statement  of  facts  in  sup- 
port of  the  judgment  below,  it  is 
presumed  that  every  fact  was  proved 
which  could  have  been  legally  proven 
under  the  averments  of  the  petition. 
Gentry  v.  Schneider,  77  Tex.  2;  Bond 
V.  Mallow,  17  Tex.  636. 

Even  a  charge  of  the  court,  that  no 
testimony  was  produced  to  support 
an  important  allegation,  will  not  con- 
trol such  presumption.  Besso  0. 
Southworth,  71  Tex.  765. 

Errors  assigned  upon  the  charge  ot 
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court  proceedings,*  and  the  presumption  of  regularity  requires 

the  affirmation  of  the  judgment,  where  a  fact  is  omitted  which  is 
essential  to  establish  error.' 

court  will  not  be  considered  without  Missouri* — Griffith  v,  Missouri  Pac. 

a  statement  of  facts.     Besso  v.  South-  R.  Co.,  98  Mo.  168. 

worth,  71  Tex.  765;  Dewees  v.  Hud-  Nebraska, —  Hamilton   v.    Ross,  23 

geons,  I  Tex.  192;  Birge  v.  Wanhop,  Neb.  630;  Ponca  v.  Crawford,  23  Neb. 

23  Tex.  441 ;  McMahan  v.  Rice,  16  Tex.  662. 

335;  Lewis  V,  Black,  16  Tex.  652;  Fla-  New  York, — Mathushek  Piano  Mfg. 

nagan  w.  Ward,  12  Tex.  209.  Co.  v.  Pearce  (Supreme  Ct.),  21  N.  Y. 

'*  An  abstract  error  on  a  point  of  Supp.  921;  Cunard  v,  Manhattan  R. 

law  applicable  to  the  evidence  is  not  Co.,  i  Misc.  Rep.  (N.  Y.  C.  PI.)  151; 

enough.     It  should  appear  manifestly  Livingston  v.  Metropolitan  El.  R.  Co., 

to  have  been  a  wrongful  error  in  ref-  138  N.  Y.  76. 

erence   to  the  cause  of  action  or  de-  Pennsylvania,  —  Hoar    r.    Leaman 

fense."    McCarty  v.  Wood,42  Tex.  39;  (Pa.,  1888),  15  AtL  Rep.  716. 

Stonebraker  v.    Friar,    70  Tex.    202;  South  Carolina* — Riggs  v.  Wilson,  30 

Lockett  V.  Schurenberg,  60  Tex.  610;  S.  Car.  172. 

Fulgham  v.  Bendy,  23  Tex.  64;  Black-  South  Dakota, — Evans    v.    Bradley 

well  V.  Patton,  23  Tex.  674;  Hutchins  (S.  Dak.,  1893),  55  N.  W.  Rep.  721. 

V,  Wade,  20  Tex.  9;  Cottrell  v.  Tea-  Texas, — Dewees  ».  Bluntzer,  70 Tex. 

garden,   25   Tex.   317;    Thompson   v.  406;  Malcolmson  v.  State,  25Tex.  App. 

Callison,  27  Tex.  439;  Jones  v.  Cava-  267;  Berry  v.  Texas,  etc.,  R.  Co.,  72 

sos^  29  Tex.  432;  Tarlton  v.  Daily,  55  Tex.  620;  Wells  v,  Burts,  3  Tex.  Civ. 

Tex.  97.  App.   430;    Kutch  v.   State,   32  Tex. 

But  where  the  court  wrongfully  ex-  Crim.  Rep.  184. 

eludes  an  instrument  as  a  deed  which  Virginia, — Travelers'  Ins.    Co.    v. 

goes  to  the  foundation  of  the  action  or  Harvey,  82  Va.  949;  Rorer  Iron  Co.  v, 

defense,  the  appellate  court  will  re-  Trout,  83  Va.  397. 

verse,  if  it  appears  in  the  bill  of  excep-  Washington, — Mason  v,  McLean,  6 

tions  alone.  Harvey  v.  Hill,  7  Tex.  591;  Wash.  31. 

Galbreath  v.  Templeton,  20  Tex.  46;  Arrest  of  Judgment.  —  So  it   is  not 

Sublett  V.  Kerr,  12  Tex.  367.  error  to  overrule  a  motion  in  arrest  of 

Where  the  evidence  excluded  is  con-  judgment  where  no  error  is  pointed 

elusive  against  right  of  recovery,  the  out  on  the  face  of  the  record.     Noyes 

Supreme  Court  will  revise  on  a  bill  of  v,  Parker,  64  Vt.  379. 

exceptions  alone.     Dalby    v.   Booth,  Kotion  for  Oontibiaanoe. — Where  the 

16  Tex.  563.  only  exception    taken   by  defendant 

Where  the  bill  of  exceptions  shows  was  to  the  overruling  of  a  motion  for 
clearly  that  evidence  was  excluded  the  a  continuance,  but  the  motion  was  not 
materiality  and  relevancy  of  which  are  set  out  in  the  record — held^  that  the  ex- 
shown  by  the  pleadings,  the  Supreme  ception  would  not  be  reviewed.  State 
Court  will  revise  the  ruling  on  the  bill  v,  Heavlin,  85  Iowa  752. 
of  exceptions  alone.  Fox  v.  Sturm,  21  Bill  of  Exceptions.^Unless  recitals 
Tex.  407.  and  rulings  are  presented  by  the  bill 

Where  the  pleadings  are  admitted  of    exceptions,  error  on   the    record 

facts,  the  bill  of  exceptions  may  pre-  proper  only ':an  be  considered.  Greene 

sent  the  case  sufficiently  to  authorize  County  v,  Wilhite,  35   Mo.  App.  43; 

revision  without  a  statement  of  facts.  McNeil  v.  Home  Ins.  Co.,  20 Mo.  App. 

Webb    V,  Maxan,  11   Tex.   679.     See  306;  Bevin  v,  Powell,  11  Mo.  App.  216. 

article  Case  Made.  8.  Colorado, — Leach   v,  Lothian,  10 

1.  Colorado, — Weil  z^.  Nevitt,  18  Colo.  Colo.  439;  Gibbs  v.  Wall,  10  Colo.  153. 

17;    Knoth   V,    Barclay,   8   Colo.   305;  Indiana, — Moore  v.  State,  114  Ind. 

Higgins  V,   Armstrong,  9  Colo.    57;  414;  Cowger  v*    Land,   112  Ind.  263; 

Denver,  etc.,  R.  Co.  v,  Ryan,  17  Colo.  Weir  Plow  Co.  v.  Walmsley,  no  Ind. 

98.  242. 

Iowa, — Shroeder  v,  Webster  (Iowa,  Iowa, — Townsend  v,  Welch,  72  Iowa 

18^).  55  .N.  W.  Rep.  569;  Robertson  128;  Muir  v.  Miller,  72  Iowa  585;  Fcr- 

V,  Craver  (Iowa,  1893),  55  N.  W.  Rep.  ris  v,  Anderson,  72  Iowa  420. 

492;  Payne  v,  Dicus  (Iowa,  1893),  55  Mississippi,  —  Kellum  v.   State,  64 

N.  W.  Rep.  483.  Miss.  226. 

2  Encyc.  PI.  &  Pr.— 33.  513 


BaT«nlU«  Error. 


APPEALS, 


InO«ii«al. 


e.  Who  may  Allege  Error— (i)  Genet  ally, --^Pi&  appellate 
courts  have  jurisdiction  to  decide  only  questions  affecting  the 
parties  before  them,^  a  party  who  has  not  appealed  cannot  be 
heard  to  allege  error  in  the  decision  questioned,  as  he  is  presumed 
to  have  been  satisfied  as  to  its  validity.* 


Nebraska, '-^'^tXtX  v,  McAleer,  35 
Neb.  515. 

Nevada,  —  White  Pine  County  v. 
Herrick,  19  Nov.  311. 

New  York,  —  Moritz  v,  Koenig,  i 
Misc.  Rep.  (N.  Y.  C  PI.)  186. 

South  Dakota,  —  Cole  v,  Custer 
County  Agricultural,  etc.,  Assoc«  (S. 
Dak.,  1892),  52  N.  W.  Rep.  1086. 

7>jra J. —Woodson  v.  State,  24  Tex. 
App.  153;  Buchanan  v.  State,  24  Tex. 
App.  195. 

Virginia, — Morrison  v,  Wilkinson 
(Va.,  1893).  X7  S.  E.  Rep.  787. 

United  5/a/rx.— Leicester  Piano  Co. 
V,  Front  Royal,  etc..  Imp.  Co.,  55  Fed. 
Rep.  190. 

Every  presumpdon  is  in  favor  of 
the  correctness  of  the  decision  of  the 
trial  court,  unless  the  contrary  is  made 
affirmatively  to  appear.  Error  is  never 
presumed.  Barton  v,  McKay,  36  Neb, 
632.     See  Presumptions^  supra, 

1.  litinois.^Tyi^T  v.  Tyler,  126  III. 
525. 

Louisiana,  «^  Bacchus  r.  Moreau,  4 
La.  Ann.  313;  Lynch  v,  Williams,  6 
La.  Ann.  79;  Boy  kin  v.  O'Hara,  6  La. 
Ann.  115- 

Maryland.  —  Leadenham  v,  Nichol- 
son, I  Har,  &  G.  (Md.)  267;  Pratt  v. 
Johnson,  6  Md.  397;  Lanaban  v.  Xa- 
trobe,  7  Md.  s68;  Gordon  v.  Miller,  14 
Md.  204;  Washington  v,  Williamson, 
23  Md.  244. 

iViV^f^M.-— Macomb  v,  Prentis,  57 
Mich.  225. 

Mississippi,  —  Peyton  v.  Scott,  3 
How.  (Miss.)S70. 

New  York,^Hon^  f^  Van  Schaick,  7 
Paige  (N.Y.)aai, 

Tennessee, '^^ogg^BS  v.  Gamble,  3 
Coldw.  (Tenn.)  148;  Smith  v.  Foster,  3 
Coldw.  (Tenn.)  139. 

TVjraj.-— Hendrick  v.  Cannon,  5 
Tex.  248;  ^Lacy  v.  Williams,  8  Tex. 
182. 

^iV^Wa.«— Dickenson  v,  Davis,  a 
Leigh  (Va.)  401;  Garrett  v.  Carr,  3 
Leigh  (Va.)  407;  Day  v.  Murdoch,  z 
Munf.  (Va.)  460;  Chappell  v.  Robert- 
son, a  Rob.  (Va.)  590;  Anderson  v. 
De  Soer,  6  Gratt.  (Va.)  363. 

fr»>a»Mf t«.  —  WiUUms  v.  Starr,  5 
Wis.  534- 


What  Bro«gbt  up.  •  Where  parties 
stand  upon  distinct  and  unconnected 
grounds  where  their  rights  are  sepa- 
rate and  not  equally  affected  by  the 
same  decree  or  judgment,  the  ap- 
peal of  one  will  not  bring  up  the 
rights  or  claims  of  others.  Walker  v. 
Page,  21  Gratt.  (Va.)  65a;  Tate  v,  Lig- 
gat,  a  Leigh  (Va.)  89. 

Fartiss  not  Appealiag.  —  But  where 
the  parties  appealing  and  the  parties 
not  appealing  stand  upon  the  same 
ground,  and  their  rights  are  involved 
by  the  same  questions  and  equally 
affected  by  the  same  decree  or  judg- 
ment, the  appellate  court  will  consider 
the  whole  case  and  settle  the  rights  of 
the  parties  not  appealing,  as  well  as 
of  those  who  bring  up  their  cause  on 
appeal.  Saunders  v,  Grigg,  81  Va. 
5x7;  Lewis  V.  Thornton,  6  Munf.  (Va.) 
89;  Lenows  v.  l^nows,  8  Gratt.  (Va.) 
349;  Liggat  V,  Morgan,  a  Leigh  (Va.) 
91;  Purcell  V,  McCleary,  10  Gratt. 
(Va.)  346;  Ashby  v.  Bell,  So  Va.  811. 

%,  Williams  v,  Starr,  5  Wis.  534; 
McNeill  V,  Lacey,  33  111.  App.  310; 
Robbins  v.  J.  W.  Butler  Paper  Co.,  35 
111.  App.  51a;  Hayes  v.  O'Brien  (111., 
1891),  26  N.  E.  Rep.  601;  Lawrence  v. 
Church  (Supreme  Ct.),  10  N.  Y.  Supp. 
566;  Chester  v,  Jumel.  125  N.  Y.  237; 
The  Steam  Tug  Quickstep,  9  Wall. 
(U.  S.)  665;  Chittenden  v,  Brewster,  a 
Wall.  (U.  S.)  191;  Meyer  v.  Stone,  40 
Mo.  App.  a89;  Randolph  v,  Lampkin, 
90  Ky.  551;  Oxford  v,  Bobbitt,  xo8  N. 
Car.  535. 

Where  a  party  does  not  appeal,  the 
appellate  court  cannot  reverse  for 
his  benefit  upon  an  appeal  by  other 
parties.  Lanahan  v.  Latrobe,  7  Md. 
368. 

Ib  CriiniBal  Casas. — In  a  criminal  case 
the  appellant  may  present  his  appeal 
in  the  court  of  last  resort  in  his  own 
person,  and  the  appellate  court  will 
examine  the  record  although  no  per- 
son appears  in  his  behalf.  State  v. 
Watkins,  25  Mo.  App.  21;  unless  he 
escapes  from  custody  during  the  ap« 
peal,  State  v.  Porter,  41  La.  Ann.  40a; 
State  V,  Murrell,  33  S.  Car.  83;  In  re 
O'Byrne  (Supreme  Ct.).  8  N.  Y.  Supp. 
676. 
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(2)  Errors  Affecting  only  Coparty. — ^And  as  the  appellant  can 
complain  only  of  errors  prejudicial  to  his  interest/  he  cannot  take 

advantage  of  errors  affecting  a  coparty 's  several  interest.*  The 
rule,  of  course,  is  otherwise  where  the  interest  of  coparties  is 
joint  and  an  error  has  been  committed  jointly  affecting  them.* 

By  Appellee. — Ati  appellee  cannot  be  heard  on  exceptions  and 

objections  taken  in  his  behalf  in  the  trial  court,  unless  he  has 
assigned  cross-errors.* 

1.  Tibbs  V.  Allen,  27  III.  125;   Bor-  Missouri. — Bacon  r.  Perry, '25  Mo. 

ders  V.  Murphy,   125  111.  577;  Green-  App.   73;    Price   v,  Lederer,   33   Mo. 

man    v.    Harvey,    53    111.    386;    Fon-  App.  426;  Skeen  v.  Springfield  Engine, 

ville  V,  Sausser,  73  111.  451;   Clark  v.  etc.,   Co.,  34  Mo.   App.   485;    Kraft- 

Marfield,    77    111.    258;    Robinson    v.  Holmes  Grocery  Co.  v.  Crow,  36  Mo. 

Brown,  82.III.  279;  Stone  v.  Wood,  85  App.  288. 

III.  603;  Grand  Tower  Min.,  etc.,  Co.  Oregon, — Shirley  v.  Burch,  16  Gre- 
er. Cady,  96  III.  430;  Brown  v.  Miner,  gon  83. 

21  III.  App.  60,  affirmed  in  128  111.  148;  Texas. — Cole  v,  Crawford,  69  Tex. 

Rowand  v.  Carroll,  8x  111.  224;  Bai-  124;   Cullers  v.  May,  81  Tex.  no. 

ley  v..  Valley  Nat.  Bank,  21  111.  App.  IVest  Virginia. — Stribling  v.  Splint 

642.  Coal  Co.,  31  W.  Va.  82. 

Writ  of  Xrror. — ^So  errors  as  to  par-  United  States. — Case   v.    Kelly,   133 

ties  not  appealing  or  not  joining  in  the  U.  S.  21:  Cleary  v.  Ellis  Foundry  Co., 

'writ  of  error  cannot  be  assigned  by  132  U.  S.  612;  Goodwin  v.  Fox,  129  U. 

those  who  appeal  or  prosecute  a  writ  S.  601;  Shaw  v.  Folsom,  40  Fed.  Rep. 

of  error.     Lacy  v,  Williams,  8  Tex.  511. 

1S2.  It  makes  no  difference  in  the  appli- 

8.  Alabama, — Powell  v.  Sturdevant,  cation  of   the   rule   whether  such    a 

85  Ala.  243;  Segars  v.  State,  88  Ala.  party  be  a  coappellant  or  not.     Gage 

144 ;    Kimbrell    v.    Rogers,    90    Ala.  v.  DuPuy,  134   111.    132;   Partoues  v, 

339.  Holmes,  33  111.  App.  312;   Harding  v, 

California. — People  v.  Rels,  76  Cal.  Durand,  36  111.  App.  238. 

269;  In  re  Griest's  Estate,  76  Cal.  497;  Where,  in   resisting  a  supersedeas 

Tripp  V.  Duane,  74  Cal.  85;  McDon-  on  execution,  no  statute  requires  the 

aid  V.  Taylor,  89  Cal.  42.  assignee  of  the  judgment  to  give  se- 

Colorado.  —  Schlffer    v.   Adams,   13  curity  for    costs,   he    cannot    appeal 

Colo.  572.  from  a  judgment  against  his  sureties 

Illinois. — Brown    v.  Miner,   21   111.  for  costs  if  he  voluntarily  give  them, 

App.  60;  Kankakee  Coal  Co.  v.  Crane  and  they  voluntarily  permit  judgment 

Bros.  Mfg.  Co.,  28  111.  App.  371;  Locey  to  be  taken  against  them  and  fail  ta 

Coal  Mines  v.  Chicago,  etc..  Coal  Co.,  appeal.      Eslava  v.    Farley,   72   Ala, 

28  111.  App.  485;  Ailing  V.  Wenzel,  133  214. 

III.  264;  Telford  v.  Garrels,  132  111.  8.  Brown  v.  Miner,  128  111.  148. 

550;   Paulsen  v.  Manske,  126   111.  72;  4.  St.  Louis  Bridge,  etc.,  Co.  z/.  Peo- 

Brown  v.  Miner,  128  111.  148;  Chicago,  pie,  127  111.  627;  Johnston  v.  Maples,  49 

etc.,  Co.  V.  Fietsam,  123  111.  518.  lU.  loi;   Pollard  r.  King,  63   111.  36; 

Indiana. — Cline  v.  Lindsey,  no  Ind.  People  v.   Brislin,  80  111.  423;   Dick- 

337;   Stewart  v.  State,   in  Ind.  554;  son  v.  Burlington,  etc.,  R.  Co..  81  111. 

Olds  Wagon  Works  v.   Coombs,  124  215;  Whitney  v.  Traynor,  74  Wis.  289; 

Ind.  62.  Ireland  v.  Miller,  71  Mich.  119;  Bryan 

Iowa. — Charlton  ».  Sloan,  76  Iowa  v.  Idaho  Quartz  Min.  Co.,  73  Cal.  249. 

288.  See  article  Assignment  of  Errors. 

Kansas. — Heil  v,  Heil,  40  Kan.  69.  In  Wisconsin  the  rule  that,  under  § 

Maine. — State  v.  Hall,  79  Me.  501.  3070  Rev.  Stat.  Wis.,  on  an  appeal  by  a 

Michigan.  —  Beal    v.   Congdon,    75  defeated    party,    a    successful    party 

Mich.  77.  may  take  advantage  of  any  error  com- 

Mississippi.  —  Thompson    v.    State  mitted  against  himself  at  the  trial  to 

(Miss.,  1890),  7  So.  Rep.  403;   Kansas  uphold  the  judgment,  applies  only  to 

City,  etc.,  R.  Co.  v.  Doggett,  69  Miss,  cases  tried  by  the  court  without  a  jury. 

2Sa  Hacker  v.    Horlemus,    69  Wis.    280; 
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2.  Erron  not  Available  on  Appeal— a.  Estoppel  to  Complain. — 
It  is  a  further  principle  of  appellate  procedure  that  an  error  to  be 

available  on  appeal  must  have  occurred  without  the  express  or 
implied  consent  of  the  appellant.^  A  party  is  held  on  appeal  to 
the  position  which  he  assumed  below,'  and  is  accordingly  estopped 

Stevens  v.  Millard,  36  Wis.  77;  Max-  Stmth  Carolina, — Floyd  v.  Floyd,  4 

well  r.   Hartmann,  50  Wis.  660;  Witt  Rich.  (S.  Car.)  23;  Yarn  v.  Yarn,  32 

V,  Trustees,  etc.,  55  Wis.  377;  Petti-  S.  Car.  77. 

grew  V.  Evansville,  25  Wis.  223.  Tennessee, — Kelly  v,  Davis,  i  Head 

1.  Alabama. — Jordan    v.    Hubbard,  (Tenn.)  71. 

26  Ala.    433;    McGill  v,    Monette,    37  Texas, — Shornick    v,    Bennett,     77 

Ala.  49;  Elyton  Land  Co.  v,  Morgan,  Tex.  244. 

88  Ala.  434;  Winter  f.  Rose,  32  Ala.  Wyoming, — Roy  v.  Union  Mercan- 

447;  Rupert  t'.  Elston,  35  Ala.  79.  tile  Co.,  3  Wyoming  417;  Trumble  v, 

California, — Treadwell   v„  Wells,  4  Territory,  3  Wyoming  280. 

Cal.  260;  Brotherton  v.  Hart,  11  Cal.  Judgment  by  Consent. — So    a   judg- 

405;  Jackson  v.  Brown,  82  Cal.  275.  ment  rendered  by  consent  of  all  the 

Florida, — Pensacola  Gas  Co.  v,  Peb-  parties  to  the  suit  will  not  be  reviewed 

ley,  25  Fla.  381.  on    appeal,    Omaha    F.    Ins.    Co.    v. 

Georgia, — McKenzie  v,  Jackson,  82  Maxwell,  etc.,  Co.,  38  Neb.  358;  Chapin 

Ga.  80.  V,  Perrin,  46  Mich.  130;  Brick  v.  Brick, 

Illinois, — Washington  v,  Louisville,  65  Mich.  230;  Conni£f  v,  Kahn,  54  Cal. 

etc.,R.  Co.,  136  111.49;  Calumet  Iron,  283;  Jackson  v.  Brown,  82  Cal.  275; 

etc.,  Co.  V,  Morton,  115  111.  358.  Hughes  v,  Feeter,  23  Iowa  547;  In  re 

Indiana, — Durham     v,    Hudson,    4  Pemberton,  40  N.  J.  Eq.  520;  Yarn  v, 

Ind.  501;  Ellison  v,  Rerick,  125  Ind.  Yarn,  32  S.  Car.  77;  Peterson  «/.  Swan. 

396;    Booth  V,  Cottingham,   126  Ind.  119  N.  Y.  662;  Lee  v,  Hassett,  39  Mo. 

431;     Hobbs    V,   Tipton   County,   116  67;    Harman  v,  Owen,   42   Mo.  App. 

Ind.  376.  387;   Bailey  v,  Scott,  i  S.  Dak.   337; 

Iowa, — Davenport  v,  Cummings,  15  and  waives  all  defects  in   the   plain- 
Iowa  219;    Wilson  V,    McAdams,    10  tiff's  complaint,    Hudson   v,   Allison, 
Iowa   590;    Riordan  v,   Guggerty,   74  54  Ind.  215. 
Iowa  688.  By  Bequest  of  Attorney. — Nor  can  a 

Kentucky, — Payne  v.  Hardesty  (Ky.,  defendant    appeal   from   a  judgment 

1890),  14  S.  W.  Rep.  348;  Yandever  v,  against  him  entered  at  the  request  of 

Yandever,  3  Mete.  (Ky.)  137.  his    attorney.      Trafifarn    v,    Getman 

Maryland, — Baugher  v,  Wilkin,    16  (Supreme  Ct.),  3  N.  Y.  Supp.  867. 
Md.  35;  Philadelphia,  etc.,  R.  Co.  v,  Behearing. — So  where  a  party  con- 
Harper,  29  Md.  330.  cede^  the  ground  upon  which  a  mo- 

Massachusetts, — Dennis  v,  Maxfield,  tion  for  rehearing  is  based,  he  cannot 

10  Allen  (Mass.)  138.  after  the  rehearing  claim  that  it  was 

Minnesota, — Whitely  v,  Mississippi  incorrectly  granted.     Moelle  v,  Sher- 

Water  Power,  etc.,  Co.,  38  Minn.  523;  wood,  148  U.  S.  21. 

Newton  v,  Newton,  46  Minn.  39.  Allowanee  of  Costs. — But  in  Gray  v, 

Nebraska, — Howell  v,  Graff,  25  Neb.  Manhattan  R.  Co.,  3  Misc.  Rep.  (N.  Y. 

430;     Reynolds     v.     State,    27    Neb.  C.  PI.),  239,  it  was  held  that  where  a 

90.  party  has  obtained  an  extra  allowance 

New  York, — Wynn  v.  Central  Park,  of  costs,  and  on  appeal  the  judgment  is 

etc.,  R.  Co.  (C.   PI.),  14  N.  Y.  Supp.  reversed  and  a  judgment  entered  for 

172;  Wing  V,  De  La  Rionda,  125  N.  Y.  the  adverse  party  for  the  same  extra 

678;  Peterson  v.  Swan,  119  N.  Y.  662;  allowance,  the  former  is  not  estopped 

Suarez  v,  Manhattan  R.  Co.  (Supreme  from  attacking  the  basis  of  such  allow- 

Ct.),  15  N.  Y.  Supp.  222;    Claflin   v,  ance. 

Farmers',  etc..  Bank,  36  Barb.  (N.  Y.)  8.  California, — Merced  Bank  v.  Ros- 

540;  Ford  V,  David,  i  Bosw.  (N.  Y.)  enthal,  99  Cal.  39. 

569.  Georgia, — Atlantic,  etc.,  R.    Co.    v, 

Pennsylvania, — Com.    v,    Fritch,    9  Blanton,  80  Ga.  563. 

Pa.  Co.  Ct.  Rep.  164;  Totten's  Appeal,  Idaho,— lliz\\on^y    v.     Marshall,     2 

40  Pa.  St.  385.  Idaho  Ii74* 

S'6 
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to  allege  error  in  any  action  of  the  trial  court  which  he  has  recog- 
nized as  valid  by  his  voluntary  acts.^     Accordingly  when  the  act 

Kansas. — Wiscomb  v.  Cubberly,  51  1.  Alabama, — Cotton    v.    State,   87 

Kan.  580.  ^la.  75. 

Kentucky, — Baker  v.  Kinnaird  (Ky.,  Indiana, — Lake  Shore,  etc.,  R.  Co. 

1893).  21  S.  W.  Rep.  237.  V,  Stupak,  123  Ind.  210. 

Louisiana. — State   v,   Anderson,   45  loxva, — Walker  v,  Freelove,  79  Iowa 

La.  Ann.  651.  752;  McVey  v,  Marratt,  80  Iowa  132; 

Michigan, — People    v.    Bussey,    82  Russell  v,  Murdock,  79  Iowa  loi. 

Mich.  49.  Kansas, — State   v,    Ellvin,  51   Kan. 

Minnesota, — Burns     v.     Maltby,  43  784;  State  v,  Bjorkland,  34  Kan.  377; 

Minn.  161.  State  v,  Longton,  35  Kan.  375;  State  v* 

Missouri, — Bielman  V.Chicago,  etc.,  Lodenberger,   44  Kan.   261;   State  v» 

R.  Co.,  50  Mo.  App.  151.  Tuchman,  47  Kan.  726. 

Nebraska, — State  Ins.  Co.  f^.Schreck,  Kentucky, — Masonic  Temple  Co.  v. 

27  Neb.  527.  Com.  (Ky.,  1889),   12  S.  W.  Rep.  143. 

New   York. — McGrath   v.    Mangels,  Michigan, — People      v,     Dane,      81 

2  Misc.  Rep.  (N.  Y.  C.  PI.)  60;  Doug-  Mich.  36. 

lass  V,  Ferris,  138  N.  Y.   192;   Gold-  Mississippi. — ^Yazoo,  etc.,  R.  Co.  v, 

berger  v,  Manhattan  R.  Co.,  3  Misc.  Williams,  67  Miss.  18. 

Rep.   (N.   Y.   City  Ct.)  441;    Gray  v,  Missouri. — Hilz  v.  Missouri  Pac.  R. 

Manhattan  R.  Co.,  3  Misc.  Rep.  (N.  Co.,  loi  Mo.  36;  Hudson  v.  Wabash 

Y.  C.  PI.)  239.  Western  R.  Co.,  loi  Mo.  13;  Zeliff  v, 

Pennsylvania,  ^t-^oxnsiO'^Ti    Title,  Schuster,   31    Mo.    App.  493;  Gale  v, 

etc.,   Safe   Deposit    Co.   v,  .Hancock  State  Ins.  Co.,  33  Mo.  App.  664;  Har- 

Mut.  L.  Ins.  Co.,  132  Pa.  St.  385.  rington  v,  Sedalia,  98  Mo.  583. 

Texas, — Taliafero  v.  Carter,  74  Tex.  South  Dakota. — Cahn   v.  Farmers*, 

637.  etc..  Bank,  i  S.  Dak.  237. 

Vermont, — Stevenson    v.    Gunning,  Texas, — Hurst  v,  Marshall,  75  Tex* 

64  Vt.  601.  452. 

Wisconsin, — Hinton  v,  Coleman.  76  Validity  of  Beeree. — So  the  obtaining 

"Wis.  221.  of  a  stay  of  an  order  of  sale  under  a 

United  States, — New    Jersey    Cent,  decree  of  foreclosure  is  a  recognition 

R.  Co.  V,  Stoermer,  51  Fed.  Rep.  518;  of  the  validity  of  the  decree,  and  pre- 

Moelle  V,   Sherwood,    148   U.    S.    21;  eludes  the  right  to  appeal  therefrom. 

Pelzcr  Mfg.  Co.  v,  St.  Paul  F.,  etc.,  McCreary  v,  Pratt,  9  Neb.  122;  Sulli- 

Ins.  Co.,  41  Fed.  Rep.  271;  New  York  van  Sav.  Inst,   v,  Clark,  12  Neb.  578; 

El.   R.  Co.  V,   New  York   Fifth   Nat.  Miller  v.  Hyers,  11  Neb.  .374. 

Bank,  135  U.  S.  432.  Aetion  for  Bebt. — So  the  bringing  of 

TTnotrtainty  of  Complaint. — So  where  another  action  for  a  debt  waives  error 

It   was   uncertain   whether  the  com-  in  the  dismissal  of  a  prior  action  for 

plaint  intended   to  state  a  cause    of  the  same  cause.     Liebuck  v.  Stable, 

action  for  breach  of  a  contract  or  for  a  66  Iowa  749. 

tort  in  the  nature  of  a  trespass,  and  Intervention. — So    where   a  party  is 

the  defendant  made  no  objection  on  denied  the  right  to  intervene,  his  ap- 

that   score,   but  invited  both   issues,  pearance  in  another  action  and  setting 

he    cannot    object    that    the    court's  up  the  same  cause  of  action  constitute 

charge  covered  both  issues.     O'Con-  a  waiver  of  the   error.      Holland   v, 

nell  V,  Ross,  56  Ark.  603.  Commei^ial  Bank,  22  Neb.  585. 

Bemnrrer. — So  parties  cannot  com-  Setting  aside  Verdiot. — So  an  exception 

plain  of  a  ruling  of  the  court  below  in-  to  setting  aside  a  verdict  is  a  waiver  of 

voked  by  their  own  demurrer.     Guy  v,  a  previous  exception  taken  during  the 

Metcalf  (Tex.,   1892),   18  S.  W.   Rep.  progressof  the  trial  to  the  refusal  of  the 

419.  court  to  give  the  jury  the  instructions 

Filing  Coonterelaim. — So  a  defendant  offered  by  appellant.     Stearns  v.  Rich- 

who  consents  to  the  filing  of  a  counter-  mond,  88  Va.  992;  Western  Union  Tel. 

claim  after  the   commencement  of  a  Co.  v.  Virginia  Paper  Co.,  87  Va.  418. 

trial  cannot  complain  on  appeal  that  it  Pleading  to  Merits. — So  by  pleading 

was  unreasonable.     Chandler  v.  Laz-  to  the  merits  after  demurrer  overruled 

arus,  55  Ark.  312.  the  defendant  waives  and  abandons  his 
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assigned  as  error  was  done  by  agreement  of  the  parties,  it  cannot 
be  availed  of  on  appeal  to  reverse  the  judgment,  although  it  is 
erroneous.*     So  where  a  party  fails  to  object  below  to  a  proceed- 

demurrer  and  cannot  complain  of  erroj  Gardiner  v.   Schmaelzle,  47  Cal.  588; 

in  overruling  it.     Geary  v.  Bangs,  138  Abbey  Homestead  Assoc,  v.  Willard, 

III.   77;   Indianapolis,  etc.,  R.  Co.  v,  48  Cal.  614. 

Morgenstern,  106  111.  216;  Quincy  Coal  Setting  Aside  Jndgment. — So  setting 

Co.  V,  Hood,  77  III.  68.  aside  a  judgment  and  granting  a  new 

By  Appearanoe. — So  a  defendant  who  trial  in  the  absence  of  a  party  is  not 

appears  generally  and  pleads  to   the  reversible    error    where    such    party 

merits  waives  all  irregularities  in  the  elects  to  accept  the  new  trial.    Gage  v. 

service  and  filing  of  papers,  Atlantic,  Chicago,  141  111.  642. 

etc.,   R.   Co.   V,    Peake,   87    Va.    130;  Beferee's  Beport.— So   where   a   ref- 

Creighton  v.  Kerr,  20  Wall.  (U.  S.)  8;  eree's  report  is  confirmed  by  consent, 

and  objection  for  want  of  jurisdiction  objection  that  its  findings  are  not  sus- 

of  his  person.  Perseverance  Min.  Co.  tained    by   the    evidence    cannot    be 

V,  Bi saner,  87  Ga.  193.  urged   on  appeal.      Whalen  v.    Bren- 

So  where  a  party  appealing  to  an  nan.  34  Neb.  129. 
intermediate  appellate  court  having  KoUon  to  Bxolvdo. — So  where  a  de- 
original  jurisdiction  appears  there  fendant  makes  a  motion  to  exclude 
and  pleads  to  the  merits,  he  cannot  plaintiff's  testimony  as  soon  as  he  acts, 
afterwards  be  heard  to  complain  of  a  but  fails  to  renew  it  when  the  case  is 
lack  of  jurisdiction.  Mason  v.  Alex-  closed,  introduces  rebutting  evidence 
ander,  44  Ohio  St.  318;  Harrington  v.  and  fails -to  ask  instructions  limiting 
Heath,  15  Ohio  483;  Bisher  v»  Rich-  the  effect  of  plaintiff's  testimony  ob- 
ards,  9  Ohio  St.  495;  Wood  v.  O'Fer-  jected  td^  he  is  deemed  to  waive  error 
rail,  19  Ohio  St.  427.  in  the  denial  of  the  motion.     Joliet, 

Widver  by  Further  Testimony. — So  by  etc.,  R.  Co.  v,  Velie,  140  111.  59. 

putting  in  further  testimony  after  he  Illegal    BemoTal    of  Indiotment.— So 

has  taken  an  exception  to  the  ruling  where  an    indictment  is   illegally  re- 

of  the  court  denying  his  motion  to  dis-  moved  from  a  circuit  to  a  county  court, 

miss  on  the  ground  that  the  defense  and  the  defendant   appealing  to  the 

has  not  been  established,  the  excep-  circuit  court  from  a  conviction  below 

tion  is  waived.     Paine  v.  Webster,  64  pleads  to  the  indictment  and  permits 

Vt.   105;  Latremouille   v,  Bennington  the  trial  to  proceed  to  its  termination 

R.  Co.,  63  Vt.  336.  without  raising  the  question,  the  error 

Conflicting  Objections. — So  a  defend-  below   is   waived.     Reeves  v,  Stoice, 

ant  who  first  objects  to  the  admission  96  Ala.  33. 

of  certain  testimony  and  then  objects  1.  Millard  v.  Hathaway,  27  Cal.  119; 

to    its    exclusion    cannot    afterwards  Turner    v.     Simpson,     12     Ind.    416; 

allege  error  in  the  action  of  the  court  Miller  v.  Powers,  18  Ind.  263;  Voorhies 

overruling  the  first  exception.     Jack-  v.    Eubank,  6   Iowa   274;  Parsons   v. 

son  V,  State,  94  Ala.  85.  Hedges,  15  Iowa  119;  Fort  Dodge  City 

Motion  to  Instrnct. — So  where  a  de-  School  Dist.  v.  Wahkansa  Dist.  Tp., 

fendant,  after  the  overruling  of  a  mo-  17  Iowa  85;  Munson  v,  Hegeman,  10 

tion  to  instruct  a  jury  in  his  favor,  in-  Barb.  (N.  Y.)  112;  Elwell  v.  Dodge,  33 

troduces  evidence  to  sustain  his  issues,  Barb.  (M.  Y.)  336;  Ames  v,  Mississippi 

he  abandons   error  in  the   ruling   on  Boom  Co.,  8  Minn.  467. 

the  motion.     Lake  Shore,  etc.,  R.  Co.  Oral  Instruction. — So  a    party    who 

V,  Richards  (111.,  1892),  32  N.  E.  Rep.  stipulates  that  the  court  may  instruct 

402;  Joliet,  etc.,  R.  Co.  v.  Velie,  140  the  jury  orally  before  the  arguments, 

III.  59.  cannot  complain  of  the  error  on  ap- 

Nonsnit. — So  a  defendant  who  sup-  peal.     Rice  v.  Goodridge,  9  Colo.  247. 

plies  defects  in  a  plaintiff*sc4se  by  the  Submission    of   Question. — So    where 

subsequent  introduction  of  evidence,  parties  have  agreed  to  submit  to  the 

cannot  complain  that  the  court  erred  court  in  a  collateral  proceeding  a  ques- 

in  overruling  his  motion  for  a  nonsuit,  tion  as  the  validity  of  an  organization 

Hockstadter   v.    Hays,   11  Colo.    iiS;  of  a  corporation,  neither  can  object  to 

Horn  V.  Reitler,  15  Colo.  316;  Denver,  the  right  of  the  other  thus  to  present 

etc.,  R.  Co.  V.  Henderson,  10  Colo,  i;  the   issue.     Fort  Dodge   City   School 
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ing,  he  is  presumed  on  appeal  to  waive  contention  as  to  its 
validity.*     See  also  article  EXCEPTIONS  AND  OBJECTIONS. 

b.  Invited  Error— (i)  Generally — Error  by  Party.— It  follows 
from  the  principle  that  parties  must  abide  by  the  consequences  of 
their  acts,*  that  a  party  cannot  obtain  a  reversal  of  the  judg- 
ment on  appeal  for  error  which  he  has  himself  committed  in  the 
proceedings  below.' 

By  Court  on  fiequott. — The  same  principle  applies  if  he  induces  the 
court  to  act  in  his  behalf.  The  appellant  must  be  consistent,  and 
if  he  asks  the  court  below  to  make  a  specific  ruling,  or  to  proceed 
in  a  certain  manner,  he  cannot  complain  in  an  appellate  court 
that  the  ruling  or  action  is  erroneous ;  *  he  has  invited  the  error, 

Dist.  V.  Wahkansa  Dist.  Tp.,  17  Iowa  of  public  policy,  are  necessarily  held 

85.  bound   by  the    position   they  assume 

Ovormlixig  Domorrer  by  Consent. — But  therein."   Gr^en  v.  St.  Louis,  106  Mo. 

the  fact  that  the  appellant's  demurrer  454. 

was  overruled  by  consent  does   not  S.  Jordan  v.  Hubbard,  26  Ala.  433; 

preclude  him  from  attacking  the  judg-  Stone  v.  Gover,  i  Ala.  289;   Jobbins 

ment  on  appeal  upon  the  ground  that  v.  Gray,  34  111.  App.  208;  Graham  v, 

it  rests  upon  a  complaint  inherently  Dixon,  4  111.   115;   Sparling  v,  Marks, 

defective.      Danbury    v.   Arnold,    91  86  111.  125;  Clemson  v.  State  Bank,  2 

Cal.  606.  111.  45;    Furness  v.  Williams,  11  lU. 

1.  Reeves  v.  State,  96  Ala.  33.     See  229;  Bailey  v.  Scott,  i  S.  Dak.  337. 
article  Exceptions  and  Objections.  In  Jobbins  v.  Gray,  34  111.  App.  208, 

Issue.^-So  where  the  plaintijff  goes  to  it  was  said:  '*  A  party  will  never  be 

trial  on  an  issue    presented    on   the  allowed  to  take  advantage  of  his  own 

trial,  he  waives    objection  to  its  suffi-  wrong   or  the  error  of  the  court  in- 

ciency.      Conger   v.  Crabtree  (Iowa,  duced  on  his  own  motion,  and  then 

1893),    55  N.   W.  Rep.  335;  Linden  v.  compel   the  opposite   party  to  suffer 

Green  St.,  81  Iowa  366.  the  consequences." 

Louisiana. — But  in  Louisiana  where  Immaterial  Iiine. — If  he  tenders  an 

a  peremptory  exception  going  to  the  immaterial  plea,  he  cannot  therefore 

cause  of  action  is  refused  to  the  merits,  complain  of  it  on  appeal  as  erroneous, 

defendants  do  not  waive  it  by  going  Graham  r.  Dixon,  4  III.  115. 

to  the  trial  on  the  merits.     Claflin  Co.  Form    of   Aotion. — If  he    induces  a 

V.  Freibelman.  44  La.  Ann.  518.  party  to  bring  a   particular   form  of 

2.  Jobbins  v.  Gray,  34  III.  App.  action,  he  cannot  raise  the  question  on 
208;  Graham  v,  Dixon,  4  111.  115;  appeal  that  it  was  misconceived,  as, 
Sparling  v,  Marks,  86  111.  125;  Smith  where  a  pledgee  requests  the  pledgor 
V.  Kimball,  128  111.  583;  Louisville,  to  bring  replevin  to  test  the  ques- 
etc,  R.  Co.  V.  Shires.  108  111.  617;  tion  of  ownership,  the  defendant  can- 
Green  V*  St.  Louis.  106  Mo.  454;  not  be  permitted  to  assert  on  appeal 
Youngson  v.  Pollock,  25  Neb.  431;  that  the  form  of  action  was  wrong. 
Shew  V.  Hews,  126  Ind.  474;  Vaughn  Sparling  v.  Marks,  86  lU.  125. 

».  Hixon,  50  Kan.  773;  Hollings worth  Wrong  Plea. — So  where  a  party 
V,  Willis,  64  Miss.  152.  pleads  **  not  guilty'*  to  an  action  on 
Value  of  Services. — So  where  a  pub-  open  account  for  services  rendered, 
lie  commissioner  to  condemn  land  he  cannot  avail  himself  on  appeal  of 
brought  suit  for  his  services  under  the  erroneous  mispleading.  Jordan  v. 
a  statute  allowing  reasonable  com-  Hubbard,  26  Ala.  433. 
pensation,  and  rated  them  in  his  bill  And  likewise  the  defendant  cannot 
at  $3.00  a  day,  he  was  estopped  to  to  avoid  a  judgment  take  advantage 
claim  error,  where  the  trial  court  al-  of  his  own  blunder  in  pleading  non- 
lowed  him  the  amount  claimed,  be-  assumpsit  to  an  action  for  debt.  Stone 
cause  it  excluded  his  evidence  of  the  v,  Gover,  i  Ala.  287. 
value  of  his  services,  the  court  say-  4.  ^/^z^^/z/a. -^Shepherd  v.  State,  94 
ing:  "Competent  parties  to  litigation,  Ala.  102;  Vaughan  v.  Smith,  69  Ala. 
in  the  absence  of  some  infringement  92. 
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must  accept  its  results,  and  the  appellate  court  will  not  reverse 

Arkansas, —  Allen  v.   Ozark    Land  Maine* — Robinson  v.  White,  43  Me. 

Co.,  55  Ark.  549;  Sithen  v.  Murphy  209. 

(Ark.,  1889),  12  S.  W.  Rep.  497.  JIfafy land.— Hogg  v,  Jackson,  etc., 

California, — Thompsons.  Connolly,  Co.  (Md.,  1893),  26  Atl.  Rep.  869. 

43  Cal.  636;  Welnburg  v.  Somps(Cai.,  Afassachus^is, — Dennis  v,  Maxfield, 

i893)»  33  Pac.  Rep.  341;  In  re  Rando-  10  Allen  (Mass.)  138;  West  v.  Lynn, 

vich,  74  Cal.  536;  Dawson  v,  Schloss,  no  Mass.   514;   Com.   v,   Locke,    114 

93  Cal.  194.  Mass.  288;  Adams  v.  Clark,  9  Cush. 

Colorado, — Putnam  v.  Lyon,  3  Colo.  (Mass.)  215. 

App.    144;    Denver,   etc.,    R.   Co.   v.  Michigan. — Silsby  v.  Michigan  Car. 

Ryan,  17  Colo.  98;  Parker  v.  People,  Co.,  95  Mich.  204;  Nye  v,  Lothrop,  94 

13  Colo.   155;   Denver  v.  Soloman,  2  Mich.  411;  Needham  z/.  King,  95  Mich. 

Colo.  App.  534.  303;  McCammon  v.   Detroit,  etc.,  R. 

Georgia, — Pledger  v.  State,  77  Ga.  Co.,  66  Mich.  442. 

242;  Chambers  v.  Walker,  80  Ga.  642;  Minnesota, — Mealey  v,  Finnegan,  46 

Heavner  v.  Saeger,  79  Ga.  471.  Minn.  507;    Davis  v,  Jacoby  (Minn., 

Illinois.  —  Smith    v,    Kimball,    128  1893),  55  N.  W.  Rep.  908;  Redmond  v. 

III.   583;  Willard   v,  Swanson,  22  111.  St.    Paul,  etc.,  R.  Co.,  39  Minn.  248; 

App.  424;  Miller  V.  Gable,  30  111.  App.  Cummings  v.  Baars,  36  Minn.  350. 

581;  Underwood  t^.  Wolf,  31  111.  App.  Mississippi. — Hollingsworth  v,  Wil- 

637;  McMahon  v,  Sankey,  35  111.  App.  lis,  64  Miss.  152;  Wilson  v.  Zook,  69 

341;    Greene  v.  Greene,  145  111.  264;  Miss.  694;  Burks  v,  Burks,  66  Miss. 

Merrimac  Paper  Co.  v.  Illinois  Trust,  494;  Louisville,  etc.,  R.  Co.  v.  Sud- 

etc,  Bank,  129  111.  296;  Illinois  Cent,  doth,  70  Miss.  265. 

R.  Co.  V.  Latimer,  128  111.'  163;  Chi-  Missouri.  —  Ellis   v.    Harrison,   T04 

cago,  etc.,  R.  Co.  v.  Snyder,  128  111.  Mo.  270;  State  v.   Kelle,  105  Mo.  38; 

655;  Moyer  v.  Swygart,  125  111.  262;  State  v.  Anderson,  96  Mo.  241;  State 

Soloman   v.  Friend,  42  111.  App.  407;  v,  De  Mosse,  98  Mo.  340;  Harper  v, 

Golder  v.  Mueller,  22  111.   App.  527;  Morse,  114  Mo.  317;  Reardon  v.  Mis- 

Snyder  v.  Snyder,  142  111.  60;  Hoobler  souri  Pac.  R.  Co.,  114  Mo.  384;  Stevens 

V.  Hoobler,  128  111.  645.  v.  Crane,  116  Mo.  408;  Townsend  v. 

Indiana. — Welsh  v.  State,  126  Ind.  Gates,  25  Mo.  App.  336;  Waddingham 

71;  Indianapolis,  etc.,  R.  Co.  t'.  Sands,  v.  Waddingham,  27  Mo.  App.  596;  At- 

133  Ind.  433;  Carr  V.  Carr,  6  Ind.  App.  kinson  v.  Taylor,  34  Mo.   App.  442; 

377;    Levy    V.   Chittenden,    120  Ind.  Kloes  v.  Wurmser,  34  Mo.  App.  453; 

37;    Robertson    v.    Caldwell,    9  Ind.  Lane  v.  Chicago,  etc.,  R.  Co.,  35  Mo. 

514.  App.   567;   Green  ^v.  Wright,  36  Mo. 

Iowa, — First  Nat.  Bank  v,  Crabtree,  App.  298;    Harrington  v.  Sedalia,  98 

86    Iowa  731;    Andrews  v.  Chicago,  Mo.  583;  Autenrieth  v.  St.  Louis,  etc., 

etc.,  R.  Co.,   86  Iowa  677;  Miller  v.  R.  Co.,   36  Mo.   App.   254;    State  v. 

Root,  77  Iowa  545;  Duncombe  V.  Pow-  Beaty,  25   Mo.  App.  214;  Singer  v. 

ers,  75  Iowa  185;  Henderson  v,  Chi-  Dickneite,  51    Mo.  App.   245;   Green 

cago,  etc.,  R.  Co.,  48  Iowa  216.  v.  St.  Louis,  106  Mo.  454;  Jenning  v. 

ICansas, — Vaughn  v.  Hixon,  5oKan.  St.    Louis,  etc.,  R.  Co.,  99  Mo.  394; 

773;  Sails  V,  Barons,  40  Kan.  697;  Fort  Forster  Vinegar  Mfg.  Co.  v.  Gugge- 

Scott,  etc.,  R.  Co.  V,  Fortney,  51  Kan.  mos,   98  Mo.  391;   Price  v.  Brecken- 

287;  Chicago,  etc.,  R.  Co.  v.  Watkins,  ridge,  92  Mo.  378. 

43  Kan.  50;  Franks  v.  Jones,  39  Kan.  Montana. — Territory  v.  Burgess,  8 

236.  Mont.  57. 

Kentucky. — Chamber  v.   Wilkin,    2  Nebraska.  —  Sellars    v.    Foster,    27 

Litt.  (Ky.)  145;  Outten  v,  Grinstead,  Neb.   118;    Ingram  v.  State,  24  Neb. 

4  J.    J.  Marsh.   (Ky.)  610;    Stone  v.  33;   Campbell  v.  Crone,  10  Neb.  571; 

Werts,  3  Bush  (Ky.)  489;  Stewart  v.  Youngson    v.    Pollock,   25  Neb.  431; 

Durrett,    3    T.   B.    Mon.    (Ky.)    115;  Richardson    v.   Stone,   32    Neb.  617; 

M'Murty  v,  Henry,  4  Bibb  (Ky.)  411;  Dawson  v.  Williams,  37  Neb.  i;    Fre- 

Clough  V.  Clough,  3  B.  Mon.  (Ky.)66;  mont,  etc.,  R.  Co.  v.  Meeker,  28  Neb. 

Vandever  v.  Vandever,  3  Mete.  (Ky.)  94;   Chamberlain  v.   Brown,  25  Neb. 

138;  Jenkins  v.  Morton,  3  T.  B.  Mon.  434. 

(Ky.)  29;  Ellison  v.  Ellison  (Ky.,  1889),  New  York. — Round  Lake  Assoc,  v. 

11  S.  W.  Rep.  8c8.  Kellogg  (Supreme  Ct.),  11  N.  Y.  Supp. 
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a  judgment  at  his  instance  on  account  of  it.^ 

859;  Keenan  v»  Gantert  (Supreme  Ct.)» 
20  N.  Y.  Supp.  38;  Douglass  v.  Leon- 
ard (C.  Pl.)f  17  N.  Y.  Supp.  591; 
Hooper  v.  Beecher,  109  N.  Y.  609; 
Green  v,  Shute  (C.  PI.),  7  N.  Y.  Supp. 
645;  Matter  of  Bull,  11 1  N.  Y.  624. 

North  Carolina, — Thompson  v.  West- 
ern Union  Tel.  Co.,  107  N.  Car.  449; 
Cornelius  v,  Brawley,  109  N.  Car.  542; 
Anthony  v,  Estes,  99  N.  Car.  598. 

Pennsylvania,  —  Bigham's  Appeal, 
123  Pa.  St.  262;  Auburn  Bolt,  etc.. 
Works  V.  Schultz,  143  Pa.  St.  256; 
Trego  V,  Pierce,  119  Pa.  St.  139. 

South  Carolina, — Stepp  v.  National 
L.,  etc.,  Assoc,  37  S.  Car.  417; 
Sherard  v,  Richmond,  etc.,  R.  Co.,  35 
S.  Car.  467. 

South  Dakota, — Bailey  v,  Scott,  i  S. 
Dak.  337. 

Texas, — Martin  v,  Missouri  Pac.  R. 
Co.,  3  Tex.  Civ.  App.  133;  Campbell 
V,  Wiggins,  85  Tex.  451;  Looney  v, 
Linney  (Tex.  Civ.  App.,  1892),  21  S. 
W.  Rep.  409;  Carlton  v.  Miller  (Tex. 
Civ.  App.,  1893),  21  S.  W.  Rep.  697; 
Hall  1/.  State,  28  Tex.  App.  146. 

Vermont, — Foster  v,  Dickerson,  64 
Vt.  233. 

Virginia,— 'Kern  v.Wyatt,89  Va.885. 

Washington, — Mahncke  r.  Tacoma, 
z  Wash.  18. 

Wisconsin, — McKinnon  v.  Wolfen- 
den.  78  Wis.  237. 

United  States,  —  Ex  p,  Chateaugay 
Ore,  etc.,  Co.,  128  U.  S.  544. 

By  Agroement. — Accordingly  wher& 
the  parties  consent  to  change  of  venue, 
they  cannot  on  appeal  maintain  that 
it  is  erroneous.  Vaughn  v.  Hixon,  50 
Kan.  773. 

Nor  can  a  party,  therefore,  com- 
plain of  the  action  of  a  court  in  pass- 
ing upon  a  motion  for  new  trial  before 
the  statement  has  been  engrossed,  or 
certified,  or  agreed  to  as  correct, 
where  it  was  done  by  stipulation  of 
parties.  Thompson  v,  Connolly,  43 
Cal.  636. 

Now  Party. — Where  a  party  is  er- 
roneously added  with  the  appellant's 
consent,  the  latter  cannot  question  it. 
Youngson  v.  Pollock,  25  Neb.  431. 

Immaterial  lune.  —  Where  a  party 
makes  an  immaterial  issue  and  bases 
requested  instructions  thereon,  he  is 
estopped  on  appeal  from  claiming  the 
error  in  the  submission  of  such  issue 
to  the  jury.  Miller  v.  Gable,  30  III. 
App.  578. 


Taking  Case  from  Jury. — ^Where  the 
appellant  asked  the  court  to  discharge 
the  jury,  he  cannot  assert  on  appeal 
that  the  court  erred  in  taking  the  case 
from  the  jury.  First  Nat.  Bank  v. 
Crabtree,  86  Iowa  731. 

Dismiual. — A  party  who  asked  for 
the  erroneous  dismissal  of  an  action 
for  lack  of  jurisdiction  cannot  com- 
plain because  the  court  will  not  hear 
him  afterwards  in  the  same  action,  it 
having  granted  the  order  of  dismissal. 
Campbell  v.  Crone,  10  Neb.  571. 

Order. — A  party  on  whose  motion  an 
order  is  made  cannot  appeal  therefrom. 
Hooper  v,  Beecher,  109  N.  Y.  609. 

Judgment. — A  party  on  whose  appli- 
cation a  judgment  is  rendered  cannot 
appeal  therefrom.  St.  Louis,  etc.,  R. 
Co.  V,  Evens,  etc..  Fire  Brick  Co.,  15 
Mo.  App.  590. 

Amendment  of  Judgment. — The  appel- 
lant obtained  from  the  court  below  an 
order  amending  a  judgment  entered  in 
an  action  for  foreclosure  by  increas- 
ing the  amount  stated  therein,  on  the 
ground  of  clerical  error  in  computa- 
tion, and  setting  aside  a  certificate  of 
sale  made  by  the  sheriff.  On  appeal 
he  assigned  as  error  that  such  order 
was  made  without  notice  to  the  ap- 
pellee. The  court  said:  *'  It  may  be 
true  that  such  order  *  *  *  should 
only  have  been  made  on  notice  to 
both  defendant  *  *  *  and  the  as- 
signee, but  such  order  was  made  on 
the  application  of  plaintiff  himself, 
and,  whether  void  or  simply  void- 
able for  want  of  notice,  the  plain- 
tiff [appellant  here]  cannot  be  heard 
to  complain  that  it  was  error  for 
the  court  to  do  precisely  what  he 
asked  to  have  done.  If  notice  was 
requisite  it  was  incumbent  on  him  to 
give  1:,  and  he  is  estopped  from  now 
claiming,  to  the  detriment  of  others, 
that  he  had  led  the  court  into  grant- 
ing him  relief  to  which  he  was  not 
entitled."     Bailey  v,  Scott,  i  S.  Dak. 

337. 

1.  Alabama. — Shephard  v.  State,  94 
Ala.  102. 

Arkansas, — Sithen  v.  Murphy  (Ark., 
1889),  12  S.  W.  Rep.  497. 

California. — Dawson  v,  Schloss,  93 
Cal.  194;  Weinburg  v,  Somps  (Cal., 
1893).  33  Pac.  Rep.  341. 

Colorado, — Denver,  etc.,  R.  Co.  v. 
Ryan,  17  Colo.  98;  Denver  v.  Soloman, 
2  Colo.  App.  584. 
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(2)  As  to  Evidence. — A   party  cannot  obtain   the  admission 
or  exclusion  of  testimony  on  a  trial  and  then  assert  on  appeal 


Georgia, — Chambers  v.  Walker,  80 
Ga.  642. 

Illinois, — Chapman  v.  Barnes,  29  111. 
App.  184;  Chicago  Forge,  etc.,  Co.  v. 
Major,  30  111.  App.  276;  Callender  In- 
sulating, etc.,  Co.  V,  Badger,  30  111. 
App.  314;  Ochs  V.  People,  124  111.  399; 
Grady  v.  Smith,  14  111.  App.  305;  Wil- 
lard  V,  Swanson,  22  111.  App.  424;  Illi- 
nois Cent.  R.  Co.  v,  Latimer,  128  111. 
163;  Rockford  v.  Falver,  27  111.  App. 
604;  Ives  V,  McHard,  103  111.  97; 
Northern  Line  Packet  Co.  v.  Bin- 
ninger,  70  111.  571;  Holcomb  v.  Davis, 
56  111.  413;  O'Niel  V,  Orr,  5  111.  i; 
Barker  v,  Livingston  County  Nat. 
Bank,  30  111.  App.  591;  Clemson  v. 
State  Bank,  2  111.  45;  Golder  v,  Muel- 
ler, 22  111.  App.  527;  Moycr  v.  Swy- 
gart,  125  111.262;  Underwood  t'.  Wolf, 
31  111.  App.  637;  Carroll  v.  People, 
136  111.  467;  Springer  v.  Chicago,  135 
111.  560;  McMahon  v.  Sankey,  35  111. 
343;  Chicago-Anderson  Pressed  Brick 
Co.  V.  Reininger,  41  111.  App.  328; 
Chicago  V,  Moore,  40  111.  App.  334; 
Jobbins  v.  Gray,  34  111.  App.  219; 
Pennsylvania  Ins.  Co.  v,  O'Connell, 
34  III.  App.  362;  Snyder  v.  Snyder, 
142  111.  60;  Greene  v.  Greene,  145  111. 
264. 

Indiana, — Levy  v,  Chittenden,  120 
Ind.  37. 

Kansas, — Chicago,  etc.,  R.  Co.  v, 
Watkins,  43  Kan.  50. 

Massachusetts, — Dennis  v,  Maxfield, 
10  Allen  (Mass.)  138. 

Mississippi, — Reed  v.  Cage,  4  How. 
(Miss.)  253;  Wilson  v,  Zook,  69  Miss. 
694;  Liverpool,  etc.,  Ins.  Co.  v.  Van 
Os,  63  Miss.  431. 

Missouri,  —  Harrington  v,  Sedalia, 
98  Mo.  583;  Autenrieth  v.  St.  Louis, 
etc.,  R.  Co.,  36  Mo.  App.  254;  Noble 
9.  Blount,  77  Mo.  235;  Musser  v,  Ad- 
ler,  86  Mo.  445;  Garesche  v,  St.  Vin- 
cent's College,  76  Mo.  332;  Thorpe  v. 
Missouri  Pac.  R.  Co.,  89  Mo.  650;  Mas- 
tin  Bank  v,  Hammerslough,  72  Mo. 
274;  Clifton  V.  Sparks,  82  Mo.  115; 
Zeliff  V.  Schuster,  31  Mo.  App.  493; 
Novelty  Mfg.  Co.  v,  Pratt,  21  Mo. 
App.  171;  State  V,  Nawert,  6  Mo.  App. 
593;  Dunn  V,  Henley,  24  Mo.  App.  579; 
Bybee  v.  Irons,  33  Mo.  App.  659;  La 
Fayette  Mut.  Bldg.  Assoc,  v,  Klein- 
hoffer,  40  Mo.  App.  388;  State  v.  Jack- 
son, 99  Mo.  60;  Connoble  v.  Clark,  38 
Mo.  App.  476;  McCullough  v,  Wabash 


Western  R.  Co.,  34 Mo.  App.  23;  Wad- 
dingham  v.  Waddingham,  27  Mo.  App. 
596;  Price  V,  Breckenridge,  92  Mo. 
378;  Atkinson  v,  Taylor,  34  Mo.  App. 
442;  Iron  Mountain  Bank  v,  Arm- 
strong, 92  Mo.  265;  Gale  v.  State  Ins. 
Co.,  33  Mo.  App.  664;  Crutchfield  v, 
St.  Louis,  etc.,  R.  Co.,  64  Mo.  255; 
Loorois  V.  Wabash,  etc.,  R.  Co.,  17 
Mo.  App.  340;  Townsend  v.  Gates,  25 
Mo.  App.  336;  Kloes  v,  Wurmser,  34 
Mo.  App.  453;  Lane  v,  Chicago,  etc., 
R.  Co.,  35  Mo.  App.  567;  Green  v, 
Wright,  36  Mo.  App.  298;  State  v, 
Beaty,  25  Mo.  App.  214. 

Nebraska, — Chamberlain  v.  Brown, 
25  Neb.  434;  Elsanger  v,  Grovijohn, 
29  Neb.  139. 

New  York,^Qxt,tTiv,  Shute  (C.  PL), 
7  N.  Y.  Supp.  645;  Lahr  v.  Metropol- 
itan £1.  R.  Co.,  104  N.  Y.  268. 

North  Carolina. — Thompson  v.  West- 
ern Union  Tel.  Co.,  107  N.  Car.  449; 
Cornelius  v.  Brawley,  109  N.  Car.  542. 

Pennsylvania, — Merriman  v,  McMa- 
nus,  102  Pa.  St.  102. 

South  Carolina, — Chur  v,  Keckeley, 
I  Bailey  (S.  Car.)  479. 

Texas, — Gallon  v.  Van  Wormer  (Tex. 
Civ.  App.,  1892),  21  S.  W.  Rep.  547; 
Hall  V,  State,  28  Tex.  App.  146. 

Washington, — Mahncke  v,  Tacoma, 
I  Wash.  18. 

United  States, — McGillin  v,  Bennett, 
132  U.  S.  445. 

In  Arbitration  Prooeediagt. —  Code 
Miss.  1880,  §  2412,  authorizes  a  court 
to  vacate  an  award  on  complaint 
"  made  before  the  end  of  the  term  of 
the  court  next  after  such  award  be 
made  and  returned  to  such  court."  A 
cause  was  submitted  to  arbitration,  an 
award  made  in  favor  of  appellee  and 
returned  into  court  several  days  be- 
fore the  term  next  thereafter.  At  that 
term  appellant  moved  to  set  aside  the 
award,  but  the  motion  was  overruled 
and  final  judgment  entered  at  the 
same  term  from  which  an  appeal  was 
taken,  on  the  ground  that  it  was  ren- 
dered at  the  first  term  of  the  court  after 
the  return  of  the  award;  but  the  court 
on  appeal  said:  "The  objection  that  the 
court  could  not  render  judgment  on 
the  award  until  the  end  of  the  term 
next  following  its  return  is  not  well 
taken.  The  award  was  returned  be- 
fore the  term  of  court  began,  and  the 
plaintiffs  invited  action  on  it  by  their 
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that  the  ruling  of  the  court  in  his  favor  was  erroneous,^  nor 
that  illegal  or  incompetent  evidence  was  admitted  which  was 
called  out  by  his  own  counsel  on  cross-examination  of  his  oppo- 
nent's witness  ;*  but  where  an  exception  is  duly  taken  to  the 
admission  of  illegal  evidence  it  is  not  waived  by  cross-examining 
the  witness  with  respect  to  it.'  If  evidence  is  erroneously  ex- 
cluded upon  appellant's  objection,  he  must  abide  the  consequences ; 
he  cannot)  therefore,  ask  that  the  judgment  be  reversed  because 
there  is  no  evidence  to  support  it,  if  the  excluded  evidence  was 
clearly  sufficient  to  justify  it.* 

(3)  Listructions. — An  erroneous  instruction  given  at  appellant's 
request  is  not  available  error  on  appeal  ;*  nor  an  instruction  im- 


own  motion.  The  court  rightly  as- 
sumed that  they  were  then  prepared 
to  urge  all  objections  which  they  ex- 
pected to  make.  It  was  never  con- 
templated by  the  statute  that  a  party 
should  try  his  case  by  piecemeal,  and 
the  tenants,  having  submitted  their 
objections  to  the  award  on  grounds 
then  deemed  sufficient,  cannot  com- 
plain that  opportunity  was  not  given 
to  them  to  make  another  contest.*' 
Hollingsworth  v.  Willis,  64  Miss.  152. 

1.  McGillin  v,  Bennett,  132  U.  S. 
445;  Elsanger  v,  Grovijohn,  29  Neb. 
139;  State  Ins.  Co.  v.  Schreck,  27  Neb. 
527;  Moyer  v.  Swygart,  125  111.  262; 
Chicago,  etc.,  R.  Co.  v.  Fietsam,  24 
111.  App.  210;  Montgomery  v.  Black, 
25  111.  App.  22;  Zelifif  V.  Schuster,  31 
Mo.  App.  493;  Chur  v,  Keckeley,  i 
Bailey  (S.  Car.)  479;  Gallon  v.  Van 
Wormer  (Xex.  Civ.  App.,  1892),  21  S. 
W.  Rep.  547;  Simpson  ».  Pegram,  112 
N.  Car.  541. 

Adoption. — Where  a  party  comments 
before  the  jury  on  incompetent  evi- 
dence admitted  without  his  objection, 
and  bases  an  instruction  upon  it,  which 
he  requests  the  court  to  give,  he  is 
estopped  by  adoption  of  the  evidence 
as  rightly  in  the  case  from  objecting 
on  appeal.  Zeliff  v.  Schuster,  31  Mo. 
App.  500;  Walker  v.  Owen,  79  Mo.  591. 

8.  Shober,  etc. ,  Lithographing  Co.  v. 
Kerting,  107  111.  344;  Chicago,  etc., 
R.  Co.  V,  Fietsam,  24  111.  App.  210; 
Schooler  v.  Schooler,  18  Mo.  App.  79. 

S.  Marsh  v,  Snyder,  14  Neb.  237; 
Chicago,  etc.,  R.  Co.  v.  Fietsam,  24 
111.  App.  210;  Montgomery  v.  Black, 
25  111.  App.  22;  Carpenter  v.  Wilmot, 
24  Mo.  App.  589. 

4.  Jobbins  ?'.  Gray,  34  111.  App.  208; 
Kankakee  Coal  Co.  v.  Crane  Bros. 
Mfg.  Co.,  28  III.  App.  371;  Garst  v. 
Good,  50  Mo.  App.  149. 


Plaintiff  brought  an  action  to  enforce 
a  landlord's  lien  upon  a  crop.  De- 
fendant had  previously  given  him  a 
note  to  secure  the  same  rent  protected 
by  the  lien.  On  the  trial  defendant  ob- 
jected to  the  introduction  of  evidence 
to  show  that  the  lien  had  not  been 
waived.  Plaintiff  obtained  judgment; 
defendant  appealed,  and  claimed  that 
as  the  taking  the  note  raised  a  pre- 
sumption that  the  lien  was  discharged, 
the  plaintiff  could  not  recover  with- 
out express  proof  that  the  lien  was 
not  waived ;  but  it  was  held  that  as  such 
evidence  was  excluded  on  appellant's 
own  objection,  he  had  invited  the  error 
and  was  precluded  from  asserting  it 
on  appeal.  Garst  v.  Good,  50  Mo. 
App.  149. 

Exclndod  at  Untimely.  —  Defendant 
appealed  because  plaintiff  had  failed 
to  show  any  title  to  land  in  contro- 
versy. The  appellant  had  objected 
when  plaintiff  had  sought  to  introduce 
sufficient  proof  of  title,  on  the  ground 
that  the  evidence  came  too  late,  and 
the  court  had  excluded  it  accordingly. 
The  exclusion  was  erroneous,  but  the 
appellate  court  said:  *'  Appellant  can- 
not be  allowed  to  procure  an  errone- 
ous ruling  in  his  favor,  and  exclude 
competent  and  material  evidence  on 
the  trial  when  it  is  offered  and  ready 
to  be  produced,  and  then  on  appeal 
insist  that  for  the  want  of  that  very 
proof  the  decree  cannot  be  sustained. 
A  party  will  never  be  allowed  to  so 
take  advantage  of  his  own  wrong  or  the 
errors  of  the  court  induced  on  his  own 
motion,  and  then  compel  the  opposite 
party  to  suffer  the  consequences.  Such 
a  proceeding  would  be  the  merest  trif- 
ling with  the  court.*'  Jobbins  v.  Gray, 
34  111.  App.  208. 

5.  Alabama^ — Shephard  v.  State,  94 
Ala.  102. 
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providently  granted  upon  request  where,  although  given  by  the 

40  Mo.  App.  388;  Bybee  v.  Irons,  35 
Mo.  App.  659;  Dunn  v,  Henley.  20- 
Mo.  App.  579;  Crutchfield  v.  St.  Louis, 
etc.,  R.  Co.,  64  Mo.  255;  State  v, 
Nauert,  6  Mo.  App.  593;  Smith  v. 
CuUigan,  74  Mo.  387;  Garesche  v,  St. 
Vincent's  College,  76  Mo.  332;  Noble 
V.  Blount,  77  Mo.  235;  Thorpe  v,  Mis- 
souri Pac.  R.  Co.,  89  Mo.  650;  Musser 
V.  Adler,  86  Mo.  445;  Mastin  Bank  v. 
Hammerslough,  72  Mo.  274;  Clifton  v^ 
Sparks,  82  Mo.  115;  Novelty  Mfg.  Co. 
V.  Pratt,  21  Mo.  App.  171;  Garst  9. 
Good,  50  Mo.  App.  149. 

Nebraska, — Dawson  v,  Williams,  37' 
Neb.  i;  Fremont,  etc.,  R.  Co.  v. 
Meeker,  28  Neb.  94. 

New  York, — Douglass  v,  Leonard 
(C.  PI.),  17  N.  Y.  Supp.  591;  Green  v, 
Schute  (C.  PI.),  7  N.  Y.  Supp.  645; 
Lahr  v.  Metropolitan,  etc.,  R.  Co.,  104. 
N.  Y.  268. 

North  Carolina, — Cornelius  v.  Braw- 
ley,  109  N.  Car.  542;  Thompson  v^ 
Western  Union  Tel,  Co.,  107  N.  Car^ 
449;  Simpson  v.  Pegram,  112  N.  Car. 

541. 

Pennsylvania, — Auburn  Bolt,  etc.,. 
Works  V,  Schultz,  143  Pa.  3t.  256. 

South  Carolina, — Sharard  v,  Rich- 
mond, etc.,  R.  Co.,  35  S.  Car.  467. 

Texas, — Mealer  v.  State,  3a  Tex. 
Crim.  Rep.  102;  Gallon  v.  Van  Wor- 
mer  (Tex.  Civ.  App.,  1892),  21  S.  W. 
Rep.  547;  Martin  v,  Missouri  Pac.  R. 
Co.,  3  Tex.  Civ.  App.  133;  Hall  v. 
State,  28  Tex.  App.  146. 

Wisconsin, — Woodworth  v.  Mills,  6r 
Wis.  44. 

Iiiftraetlon  on  Damagei. — In  Illinois- 
Cent.  R.  Co.  V.  Latimer,  128  111. 
163,  it  was  said:  "  The  second  ground 
of  objection  to  the  instructions  is 
that  they  called  the  attention  of 
the  jury  to  the  question  of  exem- 
plary  or  vindictive  damages.  With- 
out passing  upon  the  correctness  or 
incorrectness  of  such  instructions, 
we  deem  it  sufficient  to  say  that  ap- 
pellant itself  requested  the  jury  to  be 
instructed  upon  this  subject.  The 
question  was  submitted  to  the  jury 
at  the  special  request  of  both  parties. 
A  party  cannot  demand  of  the  court 
that  it  rule  upon  a  certain  branch  of 
the  case,  and  then  be  heard  to  say 
that  the  court  had  no  right  to  rule 
upon  that  branch  of  the  case  s^t  all. 
He  may  challenge  the  correctness  of 
the  finding  of  the  jury  on  the  ques- 


Arkansas. — Sithen  v.  Murphy  (Ark., 
1889),  12  S.  W.  Rep.  497. 

California.  —  Weinburg  v.  Somps 
(Cal.,  1893),  33  Pac.  Rep.  341;  Dawson 
V.  Schloss,  93  Cal.  194. 

Colorado.  — Ji^tTiV^x^  etc.,  R.  Co.  v, 
Ryan,  17  Colo.  98:  Warner  v,  Gunni- 
son, 2  Colo.  App.  430;  Denver  V.  Colo- 
rado, 2  Colo.  App.  534. 

Illinois. — Golder  v.  Mueller,  22  111. 
App.  527;  Clem^on  v.  State  Bank,  2 
111.  45;  O'Niel  V.  Orr,  5  IH.  i;  Hol- 
comb  V.  Davis,  56  111.  413;  Northern 
Line  Packet  Co.  v.  Binninger,  70  JU. 
571;  Ives  V,  McHard,  103  111.  97;  Under- 
wood V,  Wolf,  31  111.  App.  637;  Wear 
V,  Duke,  23  111.  App.  322;  Rockford  v. 
Falver,  27  111.  App.  604;  Chapman  v. 
Barnes,  29  111.  App.  184;  Chicago 
Forge,  etc.,  Co.  v.  Major,  30  111.  App. 
276;  Callender  Insulating,  etc.,  Co.  v. 
Badger,  30  111.  App.  314;  Ochsv.  Peo- 
ple, 124  111.  399;  Grady  v.  Smith,  14  111. 
App.  305;  Willard  v,  Swanson,  22  111. 
App.  424;  Illinois  Cent.  R.  Co.  v,  Lati- 
mer. 128  111.  163;  Barker  V.  Livingston 
County  Nat.  Bank,  30  III.  App.  591; 
McMahon  v,  Sankey,  35  111.  App.  343; 
Springer  v,  Chicago,  135  111.  560;  Car- 
roll V.  People,  136  111,  467;  Snyder  v, 
Snyder,  142  111.  60. 

lovfa, — buncombe  v.  Powers,  75 
Iowa  185. 

Kansas, — Fort  Scott,  etc.,  R.  Co. 
V,  Fortney,  51  Kan.  287,  where  it  was 
said  to  be  a  *'  familiar  rule.'*  Chicago, 
etc.,  R.  Co.  V,  Watkins,  43  Kan.  50. 

Maryland, — Hogg  v.  Jackson  (Md., 
rB93),  26  Atl.  Rep.  869. 

Massachusetts, — Dennis  v.  Maxfield, 
10  Allen  (Mass.)  138;  West  v.  Lynn, 
no  Mass.  514:  Com.  v.  Locke,  114 
Mass.  288;  Com.  v.  Thompson  (Mass., 
1893),  33  N.  E.  Rep.  nil. 

Michigan, — Silsby  v,  Michigan  Car 
Co.,  95  Mich.  204;  Nye  v,  Lathrop,  94 
Mich.  411;  Needham  v.  King,  95  Mich. 

303. 
Mississippi, — Wilson    v.    Zook,     69 

Miss.  694;  Liverpool,  etc.,  Ins.  Co.  v. 

Van  Os,  63  Miss.  431;  Louisville,  etc., 

R.  Co.  V.  Suddoth,  70  Miss.  265. 

Missouri. — Harper    v.    Morse,    114 

Mo.    317;   Reardon   v.   Missouri   Pac. 

R.  Co.,  114  Mo.   384;    Harrington  v. 

Sedalia,  94  Mo.   583;  McCuIlough   v. 

Wabash  Western  R.  Co.,  34  Mo.  App. 

23;  Connoble  v,  Clark,  38  Mo.  App.  476; 

State  V,  Jackson,  99  Mo.  60;  La  Fayette 

Mut.    Bldg.    Assoc.    V,    Kleinho£fer, 
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judge  in  his  own  language,  it  is  substantially  identical  with  the 
request  to  charge.*     So  where  the  request  to  charge  made  by 


tion  of  fact  submitted  to  them  by  the 
instructions,  but  he  cannot  be  heard 
to  say  that  it  was  error  for  the  court 
to  comply  with  his  own  request  in 
submitting  the  question  to  the  jury. 
(Lahr  v,  M.  E.  R.  Co.,  104  N.  Y. 
268.)  An  inspection  of  the  instruc- 
tion shows  that  the  question  of 
punitive  or  exemplary  damages  was 
•conceded  by  the  appellant  to  have 
been  involved  in  the  case.  Counsel  for 
Appellant  did  not  ask  the  trial  court  by 
instruction  or  otherwise  to  rule  that 
the  question  was  not  involved.  On 
the  contrary,  three  instructions  were 
^iven  upon  this  subject  at  his  request, 
-which  were  only  slightly  modified  by 
the  trial  court.  One  was  :  '  That  exem- 
plary or  vindictive  damages  should 
not  be  allowed  or  given  in  this  case, 
unless  the  jury  find  from  the  evidence 
not  only  that  the  defendant  is  guilty, 
t)ut  also  that  it,  by  its  conductor,  acted 
maliciously.'  *  ♦  *  The  instruction 
thus  quoted  was  given  as  drawn  by 
appellant's  counsel,  except  that  the 
court  inserted  the  words,  *  by  its  con- 
ductor.' These  words  do  not  change 
the  principle  announced  in  the  lan- 
guage made  use  of." 

On  Contest  of  Will. — And  on  a  trial 
contesting  a  will  on  the  ground  of  un- 
due influence,  the  appellant  cannot 
complain  that  the  trial  court  erred  in 
submitting  the  question  of  undue  in- 
fluence to  the  jury,  under  a  proper  in- 
struction defining  the  law,  because 
there  was  no  evidence  of  undue  influ- 
ence in  the  case,  the  appellant  him- 
self having  requested  a  charge  on 
that  subject  to  the  jury.  Greene  v, 
Greene,  145  111.  264. 

On  Behalf  of  Either  Party. — And  it 
does  not  matter  whether  the  instruc- 
tion so  complained  of  was  given  on 
behalf  of  the  appellant  or  his  oppo- 
nent, where  each  asks  an  instruction 
of  the  same  kind.  Ochs  v.  People, 
124  111.  399;  Grady  v.  Smith,  14  111. 
App.  305;  Moline  Plow  Co.  v,  Ander- 
son, 24  111.  App.  364;  Willard  v.  Swan- 
son,  22  111.  App.  424;  Calumet  Iron, 
etc.,  Co.  V,  Martin,  115  111.  358;  Chi- 
cago, etc.,  R.  Co.  V,  Merckes,  36  111. 
App.  204. 

Inftrnotion  Olven  by  Consent  of  Par- 
tiei.  —  The  same  principle  applies 
where  instructions  are  given  by  con- 
sent  of  parties.    Neither  party  can 


object  on  appeal  that  they  were  erro- 
neous. Emory  v,  Addis,  71  111.  273; 
Clifford  V,  Drake,  14  111.  App.  75;  no 
111.  135. 

Assumption  of  Facts. — Parties  cannot 
complain  that  facts  as  to  which  they 
are  agreed  are  assumed  to  exist  in  the 
instruction.     Martin  v.  People,  13  111. 

341. 
Instrnotions  Failing,  to  Define  Iisne.— 

The  trial  court's  first  instruction  was: 
'•  Gentlemen  of  the  Jury — It  has  been 
agreed  upon  by  the  parties  to  this  suit 
that  the  petition  of  the  plaintiffs  and 
the  amendment  thereto,  and  the  an- 
swers of  the  defendant  and  reply 
thereto  just  read,  shall  form  a  part  of 
these  instructions,  and  that  you  shall 
determine  the  issues  therefrom."  No 
definition  of  the  issue  was  given.  The 
court  said  on  appeal:  **  While  we  are 
clea'rly  of  the  opinion  that  a  state- 
ment of  the  issues  should  not  be 
omitted,  we  are  equally  clear  in  the 
view  that  a  party  who  has  by  his 
agreement  consented  to  the  omission 
should  not  be  heard  to  complain." 
Burns  v.  Oliphant,  78  Iowa  456. 

Missouri.— Under  g  1908  Rev.  Stat. 
Mo.,  requiring  the  court  to  instruct 
the  jury  in  writing  upon  all  questions 
of  law  arising  in  the  case  which  are 
necessary  for  their  information  in 
giving  their  verdict,  it  is  the  duty  of 
the  court  to  instruct  the  jury  on  all 
lower  grades  of  the  offense  charged  in 
the  indictment.  But  held,  that  where 
the  appellant  requested  the  court  to 
restrict  the  charge  to  the  specific  of- 
fense, he  could  not  on  appeal  take  ad- 
vantage of  its  error  in  so  doing.  State 
V,  Keele,  105  Mo.  38. 

Instrnotion  Mistaking  Issue. — Even 
where  the  instruction  mistakes  the 
issue,  as  by  telling  the  jury  that  the 
execution  of  a  bond  in  suit  was  admit- 
ted when  it  did  not  so  appear,  the 
appellant  cannot  complain  if  given  at 
his  request.  Dawson  v,  Williams,  37 
Neb.  I. 

1.  Illinois, — Pierce  v.  Millay,  62  111. 
133;  Ryan  V,  Donnelly,  71  111.  100; 
Illinois  Cent.  R.  Co.  v,  Latimer,  128 
111.  163;  Chicago,  etc.,  Co.  v.  Fietsam, 
24  111.  App.  210;  Montgomery  v. 
Black,  25  111.  App.  22;  Soloman  v. 
Friend,  42  111.  App.  407. 

Kansas. — Fort  Scott,  etc.,  R.  Co.  #« 
Fortney,  51  Kan.  287. 


S«5 


B«T«nibl«  Error. 


APPEALS. 


XiTon  not  ATailablo. 


both  parties  contains  substantially  the  same  erroneous  proposi- 
tions of  law  or  wrong  assumption  of  facts,  each  party  is  estopped 
from  assigning  the  error  on  appeal.^ 


Afaryland,—liog%  v.  Jackson  (Md., 
1893),  26  Atl.  Rep.  869. 

Massachusetts, — Com.  v.  Locke,  114 
Mass.  288;  West  v.  Lynn,  no  Mass. 

514. 

Michigan, — Needham  v.  King,  95 
Mich.  303;  Nye  v,  Lothrop,  94  Mich. 
411. 

Mississippi, — Louisville,  etc.,  R.  Co. 
V,  Suddoth,  70  Miss.  265. 

Missouri, — Noble  v,  Blount,  77  Mo. 
235:  Clifton  V,  Sparks,  82  Mo.  App. 
115;  Harper  v,  Morse,  114  Mo.  317; 
Reardon  v,  Missouri  Pac.  R.  Co.,  114 
Mo.  384. 

Nebraska, — Dawson  v,  Williams,  37 
Neb.  i;  State  Ins.  Co.  v,  Schreck,  27 
Neb.  527. 

North  Carolina, — ^Simpson  v,s  Pe- 
gram,  112  N.  Car.  541. 

Texas, — Martin  v.  Missouri  Pac.  R. 
Co.,  3  Tex.  Civ.  App.  133. 

In  Aotion  on  Kots.— Where  in  an 
action  on  a  note  the  court  of  its  own 
motion  had  given  an  instruction  prac- 
tically identical  with  one  requested  by 
defendant,  the  court  said:  '*The  de- 
fendant should  not  be  heard  to  com- 
plain here  that  this  first  instruction 
virtually  precluded  from  the  consid- 
eration of  the  jury  the  rights  of  the 
defendant  as  a  mere  surety,  based 
upon  the  credibility  of  his  evidence, 
when  he  himself  in  effect  told  the 
jury  they  could  find  against  him,  if 
the  note  was  without  consideration, 
notwithstanding  the  fact  that  he  was 
a  surety."  Noble  v.  Blount,  77  Mo. 
335;  Clifton  V,  Sparks,  82  Mo.  115. 

1.  Illinois, — Springer  V.  Chicago,  135 
111.  560;^  Barker  v,  Livingston  County 
Nat.  Bank,  30  111.  App.  606;  Wear  v. 
Duke,  23  111.  App.  322;  Chapman  v. 
Barnes,  29  111.  App.  184;  Miller  v. 
Gable,  30  111.  App.  578;  Chicago 
Forge,  etc.,  Co.  v.  Major,  30  111.  App. 
276;  Callendar  Insulating,  etc.,  Co.  v. 
Badger,  30  111.  App.  314. 

Mississippi,  —  Liverpool,  etc.,  Ins. 
Co.  V,  Van  Os,  63  Miss.  431. 

Missouri, — Crutchfield  v,  St.  Louis, 
etc.,  R.  Co.,  64  Mo.  255;  State  v, 
Nauert,  6  Mo.  App.  593;  Whit- 
more  V,  Supreme  Loidge,  100  Mo.  36; 
Soldanels  v,  Missouri  Pac.  R.  Co.,  23 
Mo.  App.  516;  Dunn  v.  Henley,  24  Mo. 
App.   579;    Chicago,   etc.,   R.    Co.   v. 


Vivian,  33  Mo.  App.  583;  Bybee  v. 
Irons,  33  Mo.  App.  659;  Demetz  v, 
Benton,  35  Mo.  App.  559;  Straat  v. 
Hayv^ard,  37  Mo.  App.  585;  Missouri 
Pac.  R.  Co.  V,  Schoennen,  37  Mo. 
App.  612;  Connoble  v,  Clark,  38  Mo. 
App.  476;  Fairbanks  v.  Long,  91  Mo. 
628;  Iron  Mountain  Bank  v,  Arm- 
strong, 92  Mo.  265;  Reilly  v,  Hanni- 
bal, etc.,  R.  Co.  (Mo..  1888),  7  S.  W. 
Rep.  407;  Hazell  v.  Tipton  Bank,  95 
Mo.  60. 

Common  Xrror. — The  court  will  not 
regard  with  favor  an  alleged  error  in 
giving  instruction  calling  attention  to 
matters  of  testimony  not  worthy  of 
consideration,  where  the  appellant  has 
been  guilty  of  like  error  in  his  own 
instruction  requested,  although  they 
do  not  refer  to  the  same  matters. 
Chapman  v.  Barnes,  29  111.  App.  184. 

Instructions  CHianging  Issiios. — Where 
plaintiff's  instructions  hypothecate 
facts  changing  the  issues  found  in  the 
pleading,  defendantcannot  complain  on 
appeal  if  in  his  own  instructions  he 
adopts  that  theory  of  the  case.  The 
court  said:  "The  issue  tendered  by  the 
pleadings,  as  we  have  seen,  was  whether 
the  note  sued  on  as  described  in  the  pe* 
tition  and  offered  in  evidence  was  in- 
dorsed by  defendant.  The  issue  sub- 
mitted by  the  instruction  is— -conced- 
ing that  the  '  interest  clause '  was  in- 
serted after  the  indorsement,  or, 
which  in  effect  is  the  same  thing, 
that  said  note  was  not  indorsed  by 
defendant;  still,  if  the  jury  believe 
the  facts  hypothecated  in  said  instruc- 
tion, then  they  may  find  for  plaintiff. 
If  we  concede  that  the  grounds  upon 
which  the  plaintiff's  right  of  recovery 
is  placed  in  the  instructions  are  dif- 
ferent and  distinct  from  that  upon 
which  it  is  placed  by  the  pleading,  it 
must  still  be  held  that  defendant  in 
this  instance  will  not  be  heard  to  com- 
plain, since  he  committed  a  like  error, 
by  submitting  on  his  part  the  con- 
verse or  opposite  of  the  fact  so  hy- 
pothecated in  plaintiff's  instruction. 
Having  thereby  adopted  the  same 
theory  and  gone  to  trial  thereon,  and 
lost,  he  will  not,  under  the  authori- 
ties, afterwards  be  heard  to  com- 
plain." Iron  Mountain  Bank  v,  Arm- 
strong, 92  Mo.  265,  citing  Crutchfield 
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c.  Error  Favorable  to  the  Appellant.— An  appellant  is 

not  entitled  to  the  reversal  of  a  judgment  because  it  is  more 
favorable  to  him  than  the  case  made  in  the  trial  court  justifies.^ 
No  errors  committed  by  the  trial  court  in  the  proceedings  below 
afford  an  available  ground  of  appeal  if  they  tended  to  benefit  the 
appellant.*    And  it  makes  no  difference,  in  the  application  of  the 

V,  St.  Louis,  etc.,  R.  Co.,  64  Mo.  355;  fact.  Before  the  argument  appellant 
Davis  </.  Brown,  67  Mo.  313;  McGoni-  presented  to  the  court  voluminous  in- 
gle V.  Daugherty,  71  Mo.  259.  structions   which  he   requested  to  be 

Siodifled  Bequests. — Since  the  appel-  given,  involving  the  determination  of 

lant  had  no  right  to  ask  for  an  erro-  other    questions    of    fact,   and    after 

neous  instruction  at  all,  it  is  held  that  the  argument  the  judge  gave  instruc- 

he  cannot  complain  because  the  cor-  tions  of  his  own  on  the  same  subject. 

rect  instruction  modifies  it,  where  the  Held^  that  appellant  was  estopped  from 

modification  does  not  entirely  change  complaining  on  appeal   that    instruc- 

the  character  of  the  legal  proposition  tions  submitting  such  other  questions 

submitted.      Pierce  t/.  Millay,  62  111.  were  erroneous,  as  inconsistent  with 

Z33;  Ryan  v,  Donnelly,  71  111.  100;  II-  the    judge's    first    announcement     to 

linois  Cent.  R.  Co.  c/.  Latimer,  128  lU.  counsel.  Zielke  v.Morgan,5oWis.56o. 
163.  1.  Gage  v.  Reid,  118  111.  35;  Nichols 

Submission    of   Legal    Proposition   to  z^.  State,  127  Ind.  406;  Griffith  z/.  State, 

Jury.— Where   the  judge,   in   accord-  36   Ind.   406;    Bausman   v.    Faul,    45 

ance  with  plaintiff's  request  to  charge,  Minn.  412;  Wilkins  Mfg.  Co.  v.  Loud, 

submits  a  proposition  of  law  to  the  etc..  Lumber  Co.,  94  Mich.  158. 
jury  as  a  question  of  fact,  the  appel-        Under  Common  Law. — Under  the  old 

lant  is  bound  thereby  to  maintain  the  common-law   practice  a  party   might 

position  which  he  has  assumed,  and  appeal  from  a  judgment  in  his  favor 

cannot  be  heard  on  appeal  to  say  that  to  correct  an  error  of  law  therein,  al- 

the    trial  judge  erred  in    so    doing,  though    it    granted    him    the     relief 

Ellis  V.  Harrison,  104  Mo.  270.  sought;  but  this  is  not  so  under  the 

Inoonsistenoy  in  Instmetions. — Where  code  appeal.     Teal  v,  Russell,  3  III. 

the  objectionable  inconsistency  in  in-  319;  Jones  </.  Wright,  5  111.  338;  Fuller 

structions  is  caused  by  some  defect  in  v.  Robb,  26  111.  246;  Thayer  v.  Finley, 

the  appellant's  request  to  charge,  he  36  111.  262;  Hartmanv.  Belleville,  etc., 

cannot  obtain  a  reversal  of  the  judg-  R.  Co.,  64  111.  24;  Kasting  v.  Kasting, 

ment  appealed  from  on  account  of  it;  47   111.   438;   Pacific    Express    Co.   v. 

as,  where  instructions  were  inconsist-  Peadro,  25  111.  App.  75;  Hall  v.  Pay 

ent     because    those     requested    and  Rock  Consol.   Min.    Co.,  6  Colo.  8i. 

given  for  defendant  were  too  favora-  See  Appealable  Judgments  and  Orders, 

ble  to  him,  while  those  requested  and  supra, 

given  for  the  plaintiff  did  not  go  far        2.  Alabama,  —  Wyatt   v,  Steele,  26 

enough,     the    defendant    cannot    as-  Ala.  639;  Taylor  v,  Kelly,  31  Ala.  59; 

sign  the  inconsistency  as  error.     Car-  Kansas  City,  etc.,  R.  Co.  v,  Sanders, 

roll  V.  People,  136  111.  456.  98  Ala.  293;   Smith  v,  Kaufman,    94 

Assumption  (tf  Faot. — Where  the  court  Ala.  364;  Bedell  v.  New  England 
assumed  erroneously,  throughout  the  Mortg.  Security  Co.,  91  Ala.  325; 
entire  instruction,  that  as  a  matter  of  Hornsby  v.  State,  94  Ala.  55;  Mont- 
fact  appellee  at  the  time  of  the  injury  gomery,  etc,,  R.  Co.  v.  Stewart,  91 
of  which  he  complained  was  en-  Ala.  421;  Reeves  v.  Skipper,  94  Ala. 
gaged  in  a  dangerous  service,  the  407;  Mooney  v.  Hough,  84  Ala.  80; 
appellant  is  estopped  from  claiming  Kansas  City,  etc.,  R.  Co.  v,  Crocker, 
error  where  he  recites  the  dangers  of  95  Ala.  412;  Howze  v.  Dew,  90  Ala. 
the  work  in  his  request  to  charge.  178;  Echols  v.  Louisville,  etc.,  R.  Co., 
Chicago  Anderson  Pressed  Brick  Co.  90  Ala.  366. 
V,  Reininger,  41  111.  App.  324.  Arkansas, —  Gavin     v,    Armistead, 

Submission  of  Question  of  Pact. — The  57  Ark.  574;    Bishop  v.  State  (Ark., 

trial  judge  before   argument  to  the  1890),    14    S.    W.   Rep.   88;   Lowe  v. 

jury  had  stated  that  he  would  submit  Loomis,  53  Ark.  454;  Murrell  v.  Pacific 

to  the  jury  but  one  specific  question  of  Express  Co.,  54  Ark.  22. 
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^•▼•nible  Error.                          APPEALS,  Mmn  not  AvBiUbto. 
rule  that  error  favorable  to  the  appellant  will  not  authorize  a 

California, — Treadwell  v.  Whittier,  /in/kiffa.—- Hunter    v.    Leavitt,    36 

60  Cal.    574;    Nevada    County,  etc.,  Ind.    141;   Barker  v.    Hobbs,   6  Ind. 

Canal  Co.  v.  Kidd,  37  Cal.  283;  Car-  385;  John  v,  Clayton,  i  Blackf.  (Ind.) 

penter    v,    Hathaway,    87    Cal.    434;  54;  Robertson  v,  Caldwefl,  9  Tnd.  514; 

Gumpel  V,  Castagnetto,   97  Cal.   15;  State  Bank  v.   State,  i  Blackf.  (Ind.) 

Ball  V,  Nichols,  73  Cal.  193;  Hill  v,  267;   Coble  v,  Eltzroth,  125  Ind.  429; 

Finigan,  77  Cal.  267:  Gaven  v,  Dop-  Craig  v,  Frazier,  127  Ind.  286;  Paste 

man,  5  Cal.  342;   Golden  Gate  Mill,  v.  Card,  i  Ind.  App.  252;  Fisher  v, 

etc.,  Co.  V.  Henby  Mach.  Works,  8:3  Holmes,    123    Ind.    525;    Gimbell    v, 

Cal.  184.  Green,  134  Ind.  628;  Peden  v.  Cavins, 

Colorado, — Kinnear  v,  Flanders,  17  134  Ind.  494;  Zimmerman  v.  State,  4 

Colo.    11;    Gaynor    v,    Clements,  16  Ind.   App.   583;    Bissott  v.  State,    53 

Colo.   209;  Fist  V.  Fist,  3  Colo.  App.  Ind.  408;  Adams  v.  Main,  3  Ind.  App. 

273;  Patterson  v,  Hitchcock,  3  Colo.  232;    Nichols  v.  State,  127  Ind.  406; 

533;     Gale    V,    James,    11  Colo.    540;  Chicago,  etc.,  Coal  R.  Co.  v.  Hunter, 

Schiffer  v,  Adams,  13  Colo.  572.  128  Ind.  213;  Evansville,  etc.,  R.  Co.  v. 

Florida, — Smith  v.   State,    25   Fla.  Mosier,   114  Ind.  447;  Cline  v,  Lind- 

517-  sey,    no    Ind.   337;    Western    Union 

Georgia, — Wallace  v.  State,  90  Ga.  Tel.  Co.  v.  Eskridge,  7  Ind.  App.  208; 

117;    Roberts  v,  Rigdon,  81  Ga.  440:  Iowa. — Bo^ce  v,  Wabash  R.  Co.,  63 

Allen  t/.  Ethredge,'84  Ga.  550;  Wilson  Iowa  70;    Hmtrager  v,  Hennessy,  46 

V,  Atlantic,  etc..  R.  Co.,  82  Ga.  386;  Iowa  600;  Peregoy  v,  Wheeler  (Iowa, 

Harvey  v,  Jewell,  84  Ga.  234;  Wright  1893),  55  N.  W.  Rep.  462;  Grafton  v, 

V,  State,  78  Ga.  192;  Taylor  v.  State,  Moorman  (Iowa,  1893),  55  N.  W.  Rep. 

83  Ga.  647;  Colbert  v.  State,  91  Ga.  308;  Deere  v.  Wolf,  77  Iowa  115;  Em- 

705.  pire  Mill  Co.  v.  Lovell,  77  Iowa  100, 

Illinois, — Harris  v,  McCasIand,    29  State  v,  Murdy,  81  Iowa  603;  Brooke 

111.  App.  430;  Kolb  V.  O'Brien,  86  111.  v,  Chicago,  etc.,  R.  Co.,  81  Iowa  504; 

210;  Petefish  V,  Watkins,  124  111.  384;  Day  t/.  Mill  Owners'  Mut.  F.  Ins.  Co., 

Chicago,  etc.,  R.  Co.  v,  Dickson,  63  70  Iowa  710;  Hamilton  v.  Barton,  20 

111.   151;  American  Exch.   Nat.  Bank  Iowa  505;  Rising  v .  Teabout,  73  Iowa 

V,   Gregg,   37    111.    App.    428;    J.    A.  419;    Thew   v.    Miller,  73    Iowa  742; 

Roebling's   Sons  Co.    v.    Lock   Stitch  Stuart  v.  Trotter,  75  Iowa  96;  Miller 

Fence  Co.,  28  111.  App.   184:  Illinois  v.  Root,  77  Iowa  545:  Miles  v,  Wikel, 

Cent.  R.  Qo,  v,  Decatur,  126   111.  92;  74  Iowa  712;  Chapin  v,  Chicago,  et(^, 

Kennedy    v,    Sullivan,    136     111.    94;  R.  Co.,  79  Iowa  582;  State  v,  Sigg,  86 

Waldron   v,  Alexander,  136  111.   550;  Iowa  746;  Ressler  v,  Baxley,  81  Iowa 

Vansant  v.  Allmon,   23  111.  30;  Smith  750;  Chlein  v,  Kabat,  72  Iowa  291. 

V,   Williams.   22   111.   357;    Clause   v,  Kansas, —  State  v,  Yarborough,  39 

Bullock    Printing   Press   Co.,  20    111.  Kan.    581;   Symns  v.  Exchange  Nat. 

App.  113;  Willard  v.  Swanson,  22  111.  Bank,  48  Kan.  713;  Cain  Bros.  Co.  v, 

App.  424;  French  v.  Wolf,  22  III.  App.  Wallace,  46  Kan.  138. 

525;  Fries  v.  Fagan,  23  111.  App.  613;  Kentucky, — Louisville,  etc.,  R.  Co. 

Newell  V,  Montgomery,  30  III.  Aj^p.  v,  Schick  (Ky.,   1893),  21  S.  W.  Rep. 

48;     International     Press    Assoc,    v,  1036;  Louisville,   etc.,  R.  Co.  v.  Earl 

Brooks,  30   111.   App.   114;  Harms  v,  (Ky.,  1893),  22  S.  W.  Rep.  607;  Brad- 

McCormick,  30  III.  App.  125;  Carroll  shaw  v.  Craycraft,  3  J.  J.  Marsh.  (Ky.) 

V,    People,   136  111.  456;    Greenlee   v,  81;    Standard   L.,   etc.,    Ins.    Co.    v, 

Goldstein,  43  111.  App.  639;  Reid  v,  Thomas  (Ky.,  1891),   17  S.  W.   Rep. 

Houston,  20  III.  App.  48;  Harmisonzf.  275;  McClernand  v.  Com.  (Ky.,  1889), 

Clark,  2  III.  131;  McQuoid  v.  People,  12  S.  W.  Rep.  148;  Osborn  v.  Com., 

B  III.  76;  Manchester  v,  McKee,  9  111.  14  Ky.   L.   Rep.   246;   Allen  v.  Com. 

511;  Hall  V.  Harris,  113  111.  410;  Mc-  (Ky.,  1889),  12  S.  W.  Rep.  582;  Miller 

Nail  V,  Welch,  125  III.  623;    Gage  v,  v,   Hayden,  91   Ky.   215:    Osborn    v. 

Reid,   118  111.  35;  Moore  v.  Moss,  14  Com.  (Ky.,  1892),  20  S.  W.  Rep.  223. 

111.  106;  Wabash,  etc.,  R.  Co.  v.  Shack-  Louisiana, — State  v,  Primeaux,    39 

lett,   10  111.  App.  404;  Chicago,  etc.,  La.  Ann.  673. 

R.   Co.  V,  Fietsam,  123  111.  518;  Igle-  Maine. — Rice    v,   Wallace,   30    Me. 

hart  z'.  Miller,  41  III.  App.  439;  Schles-  252;    Dunn    v.    Moody,   41   Me.   239; 

inger  v.  Keifer,  30  111.  App.  253.  Robinson  v.  White,  42  Me.  209;  Cun- 
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X0T«rtible  Error.                           APPEALS.  Errors  not  AvaOablA. 
reversal  of  judgment  against  the  appellee,  that  such  errors  were 

ningham  v.  Horton,  57  Me.  420;  Lime  103  Mo.  88;  Higgins  v.  Missouri  Pac. 

Roclc   Bank  v.    Hewett,  52   Me.   531;  R.   Co.,  43  Mo.  App.   547;   Sharp  v, 

Searsmoot  v.  Lincolnville,  83  Me.  75.  Kansas  City  Cable  R.  Co.,  114  Mo.  94. 

Maryland. — Inloes  v,  American  Ex-  Montana,  —  Wulf      v,     Manuel,     9 

change  Bank,  11  Md.  173.  Mont.  276. 

Massachusetts, — Nixon  v,  Hammond,  Nebraska,  —  Hamilton   v.    Ross,   23 

12  Cush.   (Mass.)  285;    Campbell    v.  Neb.  630;  Ponca  v,  Crawford,  23  Neb. 

New   England   Mut.   L.   Ins.   Co.,  98  662;  Brooks  v,  Dutcher,  22  Neb.  644; 

Mass.  381;  Hall  v,  Foster,  114  Mass.  Fitzgerald    v,    Meyer,    25    Neb.    77; 

18;    Fish   V,    Bangs,    113    Mass.    123;  Ackerman    v,    Bryan,    33    Neb.    515; 

Hammond  v.  Pinkham,  149  Mass.  356;  Fitzgerald  v,  Meyer,  37  Neb.  50. 

South  Scituate  v,  Scituate,  155  Mass.  New  Jersey, — Drake  v.  State,  53  N. 

428;  Shepard  v,  Lawrence,  141  Mass.  J.  L.  53. 

479;    Haskell  v.  Starbird,  153   Mass.  New  Mexico, — Territory  v.  Trujillo 

117.  (N.  Mex.,  1893),  32  Pac.  Rep.  154;  Dc 

Michigan, — Brigham  v,  Gurney,  I  Manderfield  v.  Field  (N.  Mex.,  1893), 
Mich.  349;  Sleight  v,  Henning,  12  32  Pac.  Rep.  146;  Territory  v,  Edie 
Mich.  371;  Kelso  v,  Saxton,  40  Mich.  (N.  Mex.,  1892),  30  Pac.  Rep.  851. 
666;  Bull  v,  Brockway,  48  Mich.  523;  New  York, — Warner  v.  Press  Pub. 
Hudnut  V,  Gardner,  59  Mich.  341;  Co.  (C.  PI.),  8  N.  Y.  Supp.  341;  Gar- 
Michigan  Land,  etc.,  Co.  v,  Doherty,  field  v,  Blair  (Supreme  Ct.),  10  N.  Y. 
77  Mich.  359;  Mathews  v,  Phelps,  61  Supp.  340;  Schumaker  v,  Mather 
Mich.  327;  Wilkin  Mfg.  Co.  v.  Loud,  (Supreme  Ct.),  14  N.  Y.  Supp.  411; 
etc.,  Lumber  Co.,  94  Mich.  158;  Gins-  Hickenbottom  v,  Delaware,  etc.,  R. 
burg  V.  Cutler,  etc..  Lumber  Co.,  85  Co.,  122  N.  Y.  91;  Powell  v,  Fletcher 
Mich.  439.  (C.   PI.),  18  N.  Y.  Supp.  451;  People 

Minnesota, — Bausman  v.  Fane,  45  v,  Noonan  (Supreme  Ct.),  14  N.  Y. 
Minn.  412;  Huntsman  v,  Hendricks,  Supp.  519;  Eno  v.  Metropolitan  El.  R. 
44  Minn.  423;  Nichols  v,  St.  Paul,  44  Co.  (Super.  Ct.),  8  N.  Y.  Supp.  197. 
Minn.  494;  Mealey  v,  Finnegan,  46  North  Carolina, — Scoggins  v.  Turn- 
Minn.  507;  Hanson  V.  Elton,  38  Minn,  er,  98  N.  Car.  135;  Livingston  t/. 
493;  Winona,  etc.,  R.  Co.  v,  Denman,  Dunlap,  99  N.  Car.  268;  State  v, 
10  Minn.  267.  Whitmire,    no    N.    Car.    367:    State 

Mississippi,  —  Jones    v.     State,    70  r.  Wilson,  104  N.  Car.  868;  Vickers  w. 

Miss.    401;    Davis   v.   Miller    (Miss.,  Leigh,   104  N.  Car.  248;    Hughes  v. 

1892),  12  So.  Rep.  27;  Mosley  v.  State  Debnan,  8  Jones  (N.  Car.)  127. 

(Miss.,  1891),  II  So.  Rep.  105.  North    Dakota, — Gould   v,    Duluth, 

Missouri, — State  v,  Mitchell, 98  Mo.  etc.,  Elevator  Co.,  3  N.  Dak.  96. 

657;  Whitmore  v.  Supreme  Lodge,  100  Ohio, — Armstrong  v.  Miller,  Wright 

Mo.  36;  Mangold  v,  St.  Louis,  etc.,  R.  (Ohio)  562;  Sterret  v.  Creed,  2  Ohio 

Co.,  24  Mo.  App.  52;  Estey  v,  Truxel,  343;  Burt  v.  Dodge,  13  Ohio  131. 

25  Mo.  App.  238;  Vail  V,  Kansas  City,  Oregon, — Rawson  v,  Stuart,  22  Ore- 

etc,  R.  Co.,  28  Mo.  App.  372;  Ren-  gon   256;    Wellman   v.   Oregon  Short 

shaw  V,  Fireman's  Ins.  Co.,  33  Mo.  Line,  etc.,  R.  Co.,  21  Oregon  530. 

App.  394;  Brooks  v*   Hannibal,  etc.,  Pennsylvania,  —  Dick   v,   Williams, 

R.   Co.,   35   Mo.  App.    571;    State   v,  130  Pa.  St.  41;  Buchert  v,  Boyertown 

Talmage,  107  Mo.  543;  State  v.  Berk-  (Pa.,  1889),  17  Atl.  Rep.  190;  Jones  v, 

ley,  109  Mo.  665;  State  v,  Grote,  109  Western  Pa.  Natural  Gas  Co.,  145  Pa. 

Mo.  345;  Mott  V,  Purcell,  98  Mo.  247;  St.  204;  Henry  v,  Klopfer,  147  Pa.  St. 

Griffith  V.  Missouri   Pac.  R.   Co.,  98  178;  Hoar  v,  Leaman  (Pa.,  1888),  15 

Mo.  168;  Bloom  V,  Pope,  36  Mo.  App.  Atl.  Rep.  716. 

410;  Gifford  V,  Weber,  38  Mo.   App.  South  Carolina, — State  v,  Jacobs,  28 

595;  Corrigan  v,  Brady,  38  Mo.  App.  S.  Car.  29;  State  v,  Jackson,  32  S.  Car. 

649;   State   V,   Bruder,   35   Mo.   App.  27;  Riggs  v,  Wilson,  30  S.  Car.    172; 

475;   Huppert  V,  Weisgerber,  25  Mo.  State  v,  Crawford,  39  S.  Car.  343. 

App.  95;  State  V,  Sharp,  106  Mo.  106;  South  Dakota, — Baker  v.  Baker,  2  S. 

Harrington   v,  Sedalia,   98    Mo.   583;  Dak.  261;  Gaines  v.  White,  i  S.  Dak. 

State  V,  Jones,  106  Mo.  302;  Fugler  v,  434. 

Bothe,  43  Mo.  App.  44;  State  v.  Bull-  Tennessee,  —  Hannum    v.    State,  90 

ing*  Z05  Mo.  204;  Crawford  v,  Ahrnes,  Tenn.  647;  Hicks  v.  Porter,  90  Tenn. 

2  Encyc.  PI.  &  Pr.— 34.  529 


M^^tdhU  Mnm.                         APPEALS.  Irron  not  Avallabte. 
comniittcd  by  the  court  ostensibly  in  behalf  of  the  appellant  or 

i:  Richmond  v,  Richmoiid,  xo  Yerg.  XliMryofOite  fitf«rabl0  to  Apyolkat 

(Tenn.)  343.  —'la  an  action  to  recover  the  price  of 

Texas. — Sutton ff.State,3z  Tex.  Crim.  machinery  sold  the  defendant,  it  ap- 
Rep.  297;  Kelly  v.  State,  31  Tex.  Crim.  peared  from  the  correspondence  of  the 
Rep.  216;  Jones  v.  State,  32  Tex.  Crim.  parties  that  no  express  contract  upon 
Rep.  X08,  no;  Green  v.  State,  32  Tex.  the  terms  offered  by  the  plaintiff  or  the 
Crim.  Rep.  sgfi;  Craddock  v.  Edwards,  counter  proposition  of  the  defendant 
81  Tex.  609;  Smith  v,  Fordyce  (Tex.,  had  ever  been  agreed  upon.  The  de- 
1691),  18  S.  W.  Rep.  663;  Gilliam  v,  fendant  was  permitted,  however,  after 
Alford,  69  Tex.  267;  Dewees  v,  it  was  shown  that  he  had  accepted  the 
Bluntzer,  70  Tex.  406;  MaLcolmson  v,  machine,  to  recoup  damages  for  plain- 
State,  25  Tex.  App.  267;  Berry  v,  tiff's  failure  to  perform  the  alleged  ex- 
Texas,  etc.,  R.  Co.,  72 Tex.  620;  Texas,  press  contract  and  to  make  good  the 
etc.,  R.  Co.  V,  Gorman  (Tex.  Civ.  warranties  contained  therein.  The 
App.,  1893),  31  S.  W.  Rep.  158;  John-  defendant  appealed.  On  appeal  it  was 
son  V,  Gulf,  etc.,  R.  Co.,  2  Tex.  Civ.  said  :  "  We  see  no  reason  why  the  de- 
App.  139;  Smith  V,  Traders'  Nat.  fendant  should  claim  error  in  this 
Bank,  82  Tex.  368;  Spradling  v.  State,  record;  it  has  got  more  than  it  wasen- 
30  Tex.  App.  S95 ;  Green  v.  State  (Tex.  titled  to  at  the  hands  of  the  trial  court.*' 
App.,  1889),  12  S.  W.  Rep.  872;  Frei-  Wilkin  Mfg.  Co.  v.  Loud,  etc.,  Lum- 
berg  f'.  Freiberg  (Tex.,  1892),  19  S.  W.  ber  Co.,  94  Mich.  158.  He  cannot 
Rep.  791;  Finley  t'.  Bradley  (Tex.  Civ.  complain,  therefore,  that  a  profound 
App.,  1893),  21  S.  W.  Rep.  609;  Clark  judgment  entered  by  his  consent  was 
</.  Pearce,  80  Tex.  146;  Holman  v.  in  violation  of  the  duty  of  an  appellate 
Herscher  (Tex.,  1891),  16  S.  W.  Rep.  court  to  hear  and  decide  the  case. 
964;  McCleavland  v.  State,  24  Tex.  Smith  v.  Kimball,  128  111.  583. 
App.  202;  Stevens  v.  Wolf,  77  Tex.  Costs. — Thus  an  error  in  granting 
215;  Hawthorne  T'.  State,  28  Tex.  App.  costs  in  favor  of  intervenors  against 
212;  California  Bank  v.  Marshall,  i  sureties  on  a  note  is  not  an  error  of 
Tex.  Civ.  App.  704;  International,  etc.,  which  a  plaintiff  can  complain.  Frei- 
R.  Co.  V.  Moore  (Tex.  Civ.  App.,  berg  v.  Freiberg  (Tex.,  1892),  19  S.  W. 
1893),  22  S.  W.  Rep.  272;  Seitz  v.  Mc-  Rep.  791. 

Kenzie,  4  Tex.  Civ.  App.  81;  Nichols  Too  Favorablo  Relief. — In  an  action 

V,    Nichols,    79  Tejc.   332;  Ft.  Worth  under  a  statute  to  determine  adverse 

Pub.  Co.  V.  Hitson,  80  Tex.  216;  War*  claims  to  real  estate,  the  court,  trying 

ren  v.  Smith,  24  Tex.  484.  the  case   without  a  jury,   found  the 

Wa^.— People  v,  Flynn,  7  Utah  378.  facts  and,  as  a  conclusion  of  law,  that 

F^w^/f/.— Cushman  v,    Somers,  62  plaintiffs  were  owners  subject  to  equi- 

Vt.  132;  Foster  v,  Dickerson,  64  Vt.  ties  existing  in   favor  of  defendant, 

233.  and  ordered  that  if  plaintiffs  should 

KiV^'fff/x.— Hall  t'.  Com.,89  Va.  171;  file  a   stipulation  within  thirty  days 

Travelers'  Ins.  Co.  v,  Harvey,  82  Va.  to   pay  defendant    the  consideration 

949;  Rorer  Iron  Co.  v.  Trout,  83  Va.  paid  by  him   for  the  real  estate  and 

397.  taxes,  iudgment    should    thereon  be 

Washington, — Northern  Pac.  R.  Co.  enterea    confirming    plaintiffs'     title, 

V.  Holmes,  3  Wash.  Ter.  543.  clear  of  all  claims  of  defendant.  Plain- 

IVisconsin.^-Zoldoske   v.   State,   82  tiffs  appealed  on  the  ground  that  the 

Wis.  580;  Kircher  v»  Milwaukee  Me-  relief  was  conditional.     The  Supreme 

chanics' Mut.  Ins.  Co.,   74  Wis.   470;  Court   said:    '*The   plaintiffs    cannot 

Bernhardt!/.  State,  82  Wis.  23;  Casten-  complain  that  the  court  granted  them 

holz  V.  Heller,  82  Wis.   30;  Cowan  v.  relief  conditionally,  which  it  ought  to 

Chicago,  etc.,   R.   Co.,  80  Wis.   284;  have  denied  tn  toto.     Upon  the  facts 

Ryan    v.    State,   83  Wis.    486;    Win-  found  the  court  ought  to  have  de- 

stanley  v,   Chicago,  etc.,  R.  Co.,  72  cided  that  the  plaintiffs  were  estopped 

Wis.  375;  Bell  V,  Anderson,  74  Wis.  from  asserting  their  title  against  de* 

638;  Middleton  v.  Jerdee,  73  Wis.  39.  fendant.*'    Bausman  v,  Faue,  45  Minn. 

United  States, ^-tixTi^ovy  V.  U.  S.,  44  412. 

Fed.  Rep.  669;  Clark  v,  Sidway,  142  Qnestion. — Favorablo  Answer. — So 

U*  S.  682;  iEtna  L.  Ins.  Co.  v.  Ward,  where   answers  to  questions  are  fa- 

140  U.  S,  76.  vorable  to  appellant,  he  cannot  have 
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on  behalf  of  the  appellee.*     The  same  rule  applies  in  criminal 
cases.* 


the  judgment  reversed  because  he  ex- 
cepted to  the  qnestion  as  improper. 
Montine  v.  Deake,  57  Me.  37. 

Imtnction. — In  Cunningham  v,  Hor- 
ton.  57  Me.  420,  it  was  said:  '*  As  the 
instructions  *  *  ♦  were  favorable  to 
the  defendant  [appellant]  rather  than 
otherwise,  he  was  not  aggrieved 
thereby  and  has  no  valid  ground  of 
exception.'*  To  same  effect  see  Well- 
man  V,  Oregon  Short  Line,  etc.,  R. 
Co.,  21  Oregon  530. 

Too  Largo  Booroe.— So  the  fact  that 
a  plaintiff  was  compelled  to  pay  de- 
fendant more  by  a  decree  than  the  evi- 
dence shows  she  was  entitled  to,  is  no 
ground  for  complaint  by  defendant. 
Gumpel  V.  Castagnetto.  97  Cal.  15. 

Withdrawal  of  Damagoi. — Where  an 
instruction  erroneously  withdraws 
certain  damages  from  the  considera- 
tion of  the  jury,  in  an  action  against 
a  railroad  company  for  recovery  for 
land  taken,  the  company  cannot  ap- 
peal, since  such  instruction  reduced 
the  verdict  against  it.  Chicago,  etc., 
R.  Co.  V,  Wiebe,  25  Neb.  542;  Schles- 
inger  v.  Kiefer,  131  111.  104. 

Modiilcatlon  of  Order. — So  a  party 
cannot  be  heard  on  appeal  to  ask  the 
reversal  of  an  order  modifying  in  his 
favor  a  prior  order  of  the  court.  In  re 
Radovich's  Estate,  74  Cal.  536;  Hooper 
V.  Beecher,  109  N.  Y.  609. 

1.  New  York,  etc.,  R.  Co.  v,  Gal- 
laher,  79  Tex.  685;  Connelly  v,  Con- 
nelly, 36  111.  App.  210;  Kolb  V.  O'Brien, 
86  111.  210;  Petefish  v.  Watkins,  124 
111.  384;  Chicago,  etc.,  R.  Co.  v,  Dick- 
son, 63  111.  151;  Harris  v,  McCasland, 
29  111.  App.  430;  Moore  v.  Moss.  14 
III.  106;  Wabash,  etc.,  R.  Co.  v,  Shack- 
lett,  10  111.  App.  404;  J.  A.  Roebling's 
Sons  Co.  V.  Lock  Stitch  Fence  Co. ,  28 
111.  App.  184;  Governor  v,  Campbell, 
17  Ala.  566;  Montgomery  v,  Kirksey, 
26  Ala.  172;  Hill  V,  State.  43  Ala.  335; 
Wharton  v.  Littlefield,  30  Ala.  245; 
Pindell  v,  St.  Louis,  etc.,  R.  Co.,  41 
Mo.  App.  84. 

Yordiet. — A  defendant  cannot  appeal 
from  a  verdict  as  erroneous  because  it 
gives  the  plaintiff  a  year's  less  interest 
than  he  is  entitled  to  under  the  decla- 
ration. Hall  V,  Foster,  114  Mass. 
18. 

Bamagoi. — Nor  because  the  damages 
assessed    for    the    appellee   are    too 


small.  Reid  v,  Houston,  20  111.  App. 
50;  Wolf  V,  Goodhue  F.  Ins.  Co.,  43 
Barb.  (N.  V.)  400. 

2.  State  V.  Wilson,  104  N.  Car.  868; 
Hawthorne  v.  State,  28  Tex.  App.  212; 
Bishop  V,  State  (Ark.,  1890),  14  S.  W. 
Rep.  88;  State  v.  Bruder,  35  Mo.  App. 
475;  State  V,  Jacobs,  28  S.  Car.  29; 
Allen  V.  Com.,  86  Ky.  642. 

InitmotioiiB. — On  a  trial  for  murder 
the  court  charged  the  jury:  "  No  mere 
words,  however  irritating,  can  reduce 
the  killing  lower  than  manslaughter.*' 
The  court  on  appeal  said:  *'  That 
would  imply  that  insulting  merely 
would  be  sufficient  provocation  to  re- 
duce the  killing  as  low  as  manslaugh- 
ter, which  would  be  entirely  incon- 
sistent with  his  previous  correct  in- 
struction to  the  jury.  *  ♦  *  This  cer- 
tainly would  not  be  an  error  of  which 
the  appellant  could  take  advantage,  as 
it  would  be  an  error  altogether  in  his 
favor."  State  v»  Jacobs,  28  S.  Car. 
29. 

Verdict. — In  a  criminal  case  where 
the  jury  failed  to  impose  a  fine  in  ad- 
dition to  imprisonment,  as  a  statute 
required,  the  court  said  on  appeal: 
**  We  think  it  sufficient  to  say  that  the 
appellants  should  not  be  heard  to  com- 
plain of  the  fact  that  they  did  not  re- 
ceive all  the  punishment  contemplated 
by  the  law  which  the  jury  found  they 
had  violated.  In  the  ca^e  of  Griffith  v. 
State,  36  Ind.  406,  it  was  said  by  the 
court:  *  It  will  hardly  be  contended. 
we  presume,  that  the  prisoner  can  suc- 
cessfully object  that  the  punishment 
imposed  was  less  than  might  have 
been  legally  inflicted.*  While  it  is  true 
that  the  jury  might  have  imposed 
a  fine  in  this  case  in  addition  to  the 
imprisonment  fixed  by  their  verdict, 
their  failure  to  do  so  was  an  error  in 
favor  of  the  appellants,  and  gives  them 
no  cause  for  complaint  in  this  court.'* 
Nichols  Vn  State,  127  Ind.  406. 

Exolusion  of  Testimony. — On  trial  for 
burglary,  defendant's  testimony,  given 
on  his  preliminary  examination,  that 
he  made  the  acquaintance  of  an  alleged 
accomplice  when  both  were  confined 
in  jail  for  larceny,  was  excluded. 
Held^  on  appeal,  that  as  the  exclusion 
was  favorable  to  defendant  he  could 
not  assign  the  ruling  as  error.  Ryan 
V,  State,  83  Wis.  486. 
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8.  PreanxnptioiL  where  Error  is  Shown. — ^While  the  appellant  is 
bound  to  show  error  affirmatively  on  the  record,*  appellate 
courts  are  divided  as  to  whether  the  appellant  must  further  show 
that  such  error  is  prejudicial.  In  the  majority  of  jurisdictions 
the  rule  obtains  that  every  error  clearly  shown  to  exist  by  the 
appellant  is  prima  facie  injurious  to  him  and  raises  the  presump- 
tion of  prejudice.*    The  burden  shifts  accordingly  to  the  appel- 

1.  Keans  v.  Jones.  77  Ga.  91;  Kelley  46  N.  Y.  St.  Rep.  80;  Cunard  v,  Man- 

V,   McWhorter,  77  Ga.  91;  Devlin  v.  hattan  R.  Co.  (C.  PL),  20  N.  Y.  Supp. 

Greenwich  Sav.  Bank,  135  N.  Y.  756.  724;  Eighmie  v.  Taylor,  68  Hun  (N. 

See  Presumptions  on  Appeal,  supra,  Y.)  573;  Gray  v.  Manhattan  EI.  R.  Co. 

8.  Alabama, — Morrison  v.  Judge,  14  (C.  PI.),  12  N.  Y.  Supp.   542;  Living- 
Ala.  182;  Exp,   Keenan,  21   Ala.  558;  ston  v.  Metropolitan  El.  R.  Co.,  138 
Thomas  t/.  De  Graff enreid,  27  Ala.  657;  N.  Y.  76;  Union   Bank  v.   Mott,   39 
Buford  V,  Gould,  35  Ala.  265;  Rice  v.  Barb.  (N.  Y.)  180. 
Drennen,  7$  Ala.  335;  Leslie  v,  Sims,  North  Carolina, — State  v.  Patton,  13 
39  Ala.    161;  Moody  v,   McCown,  39  Ired.  (N.  Car.) 421. 
Ala.  586;  Foster  v.  State,  39  Ala.  229;  South  Dakota,  —  State  v.   Security 
Rigby  V,  Norwood,  34  Ala.  129;  Raines  Bank,  2  S.  Dak.  538. 
V,  Raines,  30  Ala.  425;  Sacket  v,  Mc-  Texas,  — Graves    v,   Campbell,   74 
Cord,  23  Ala.  851;  Long  v,  Rogers,  17  Tex.  576. 

Ala.  540;  Robertson  v.  Allen,  16  Ala.  Virginia, — Wiley  v,  Givens,  6  Gratt. 

106:    Hagerthy   v,    Bradford,   9  Ala.  (Va.)  277. 

567:  Costillo  V,  Thompson,  9  Ala.  939;  United  States, — Mexia  v,  Oliver,  148 

Boiling    V,    McKenzie,   89    Ala.   470;  U.  S.  664. 

Perry  V.  State,  91  Ala.  83;  Moselyz'.  This  rule  applies  unless  the  court 

Mastin,  i  Ala.  Sel.  Cas.  171.  can  see  affirmatively  from  the  record 

California,  —  Jackson  v.  Feather  that  appellant  could  not  have  been 
River,  etc..  Water  Co.,  14  Cal.  18;  injured.  Cox  v.  People,  109  111.  457; 
Norwood  V,  Kenfield,  30  Cal.  393;  George  v,  Keokuk,  etc.,  R.  Co.,  53 
Hausman  v,  Hausling,  78  Cal.  283;  Iowa  503;  McCormick  Harvesting 
Cleary  v.  City  R.  Co.,  76  Cal.  240;  Mach.  Co.  v,  Jacobson,  73  Iowa  546; 
Sweeney  v,  Reilly,  42  Cal.  402;  Leon-  Cahill  v.  Murphy,  94  Cal.  29;  Jackson 
ard  V,  Kingsley,  50  Cal.  628;  Lally  v.  v.  Feather  River,  etc.,  Water  Co.,  14 
Wise,  28  Cal.  539;  Reddington  v,  Wal-  Cal.  19;  Du  Bois  v,  Perkins,  21  Ore- 
don,  22  Cal.  185;  Roff  V.  Duane,  27  gon  189;  Atwood  v,  Welton,  57  Conn. 
Cal.  565;  Jolley  V.  Foltz,  34  Cal.  321;  514;  Clark  v,  Fairlcy,  30  Mo.  App. 
Murdock  v,  Clarke  (Cal.,  1890),  24  335;  State  v.  Security  Bank,  2  S.  Dak. 
Pac.  Rep.  272.  538. 

Illinois, — Kirby  v.   People,  123  III.  **  While  it  is  true    that  error  will 

436.  never  be  presumed,  the  converse  of 

Iowa, — George  v,  Keokuk,  etc.,  R.  the     proposition     is     equally    true. 

Co.,    53   Iowa   503;  McCormick   Har-  Where  error    does    affirmatively  ap- 

vesting  Mach.  Co.  t/.  Jacobson,  73  Iowa  pear  it  will  not  be  presumed  that  it 

546;    Reynolds   v,   Keokuk,   7a   Iowa  was  rendered  harmless  or  removed." 

371.  Du  Bois  V,  Perkins,  21  Oregon  189. 

Maine, — Thacher  v,  Jones,  31  Me.  **  Injury    will    be    presumed    from 

528.  error,  unless  the  record  shows  affirm- 

Massachusetts, — Lane  v,  Crombie,  12  atively  the  contrary."     Cahill  v,  Mur- 

Pick.  (Mass.)  177.  phy,  94 Cal.  29. 

Missouri, -"-Cla-rk  V,  Fairley,  30  Mo.  **The  rule  is   that  every  error  is 

App.  335;  Suttie  V,  Aloe,  39  Mo.  App.  prima  facie  an    injury  to  the    party 

38;  Bindbental  v.  Street  R.   Co.,  43  against  whom  it  is  made,  and  it  rests 

Mo.  App.  463.  with  the  other  party  clearly  to  show. 

New  York,  —  Clark  v,    Dutcher,   9  not  that  probably  no  hurt  was  done« 

Cow.  (N.  Y.)  674;  Camden,   etc.,  R.,  but  that  none  could  have  been  or  was 

etc.,  Co.  V,  Belknap,  21  Wend.  (N.Y.)  done."     State  v.  Security  Bank,  2  S. 

354;  People   V,  Wiley,   3  Hill  (N.  Y.)  Dak.  538. 

J94;  Quimby  v,  Carhart  (Super.  Ct.),  "  Error  is  presumed  to  be  prejudi- 

53« 
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lee  to  rebut  this  presumption  by  showing  that  the  error  is 
harmless.^ 

In  some  of  the  jurisdictions  the  contrary  rule  obtains.  The 
appellant  must  not  only  show  error,  but  also  that  it  was,  or  prob- 
ably was,  prejudicial  by  altering  unfavorably  to  him  the  material 
aspects  of  his  case.*     No  presumption  of  injury  is  raised  by  the 

cial.     To  justify  an  appellate  court  to  less.     Nelson  v.  New  York,  etc.,  R* 

affirm  a  judgment  when  error  has  in-  Co.,  9  N.  Y.  Wkly.  Dig.  175;  Foote  v^ 

tervened  in  the   trial,  the  burden  is  Beecher,    78    N.  Y.    155;    Brague    v* 

upon  the  party  claiming  the  benefit  of  Lord,  67  N.  Y.  495;  McCormick  Har- 

the  judgment  to  satisfy  the  appellate  vesting    Mach.    Co.   v.   Jacobson,   73. 

court  that  the  error  was  not  preju-  Iowa  546. 

dicial."   Clark  V.  Fairley,  30  Mo.  App.  So  error  in  allowing  admission  ot 

335.  illegal   evidence  cannot  be  presumed 

The  appellate  court  will  not  sup-  harmless  on  appeal.  Taylor  v.  Balti- 
port  one  presumption  by  another;  it  more,  etc.,  R.  Co.,  33  W.  Va.  39;  Bart- 
will  not  presume  that  error  was  harm-  lett  v,  Beardmore,  74  Wis.  485;  Brown 
less,  where  the  record  does  not  show  v.  Klock,  117  N.  Y.  340. 
it  to  have  been  so,  in  order  to  support  Instmotioiif . — ^And  improper  instruc- 
the  presumption  that  the  judgment  tions  are  deemed /r^'mff/aaV  injurious 
was  correct.  Du  Bois  v.  Perkins,  21  to  appellant.  Barnett  t'.  Com.,84  Ky. 
Oregon  189;  George  v.  Keokuk,  etc.,  449< 

R.  Co.,  53  Iowa  503;  McCormick  Har-  8.  Indiana, — Cline  v,  Lindsey,  no- 
vesting  Mach.  Co.  V,  Jacobson,  73  Ind.  337;  Hollingsworth  v.  State,  in 
Iowa  546.  Ind.  289;  Brown  v,  Muncie  Nat.  Bank, 

Evidonoe. — So  where  a  court  errone-  no  Ind.  323:  Passmore  v,  Passmore,. 

ously  excluded    material  evidence  it  113   Ind.   237;  Shugart   v.  Miles,    125. 

c&nnot  be   presumed,  to  support  the  Ind.   445;    Perkins   v.    Hay  ward,   124. 

judgment,  that  it  nevertheless  consid-  Ind.  445;    Downs  v,  Opp,  82  Ind.  166;. 

ered  the  evidence  in  its  findings.  Jones  Indiana,   etc.,   R.   Co.  v.  Adams,  112* 

V.  Snow,  64  Cal.  456.  Ind.  302;  Morningstar  v,  Musser,  129 

1.  Greene  r.  White,  37  N.  Y.  405;  Ind.   470;    Wayne    County   Turnpike 

Lewis  V.  Greider,  49  Barb.  (N.  Y.) 606;  Co.  v.  Berry,  5  Ind.   286;  McDermitt 

Clarke  z'.  Dutcher,  9  Cow.  (N.  Y.)674;  v,  Hubanks,   25   Ind.  232;  Louisville, 

Camden,  etc.,  R.  Co.  v.   Belknap,  21  etc.,  R.  Co.  zr.  Thompson,  107 Ind.  442; 

Wend.  (N.  Y.)  354;  People  v,  Wiley,  3  Allen  v,  Gavin,   130  Ind.  190;    Rine- 

Hill  (N.  Y.)  194;  Thacher  v.  Jones,  31  hart  v,  Niles,  3  Ind.  App.  553;  Uhl  v. 

Me.   528;  Lane  v,  Crombie,   12  Pick.  Harvey,  78  Ind.  26;  Mathews  v.  Droud, 

(Mass.)  177;  Clark  v.  Fairley,  30  Mo.  114  Ind.  268;  Rogers  v,  Leyden,  127 

App.  335«  Ind.  50;  Ohio,  etc.,  R.  Co.  v.  Collarn, 

In  Cox  Vn   People,    109    111.  457,  it  73  Ind.  261;  Trammel  i^.  Chipman,  74 

was  said  :  **  Where  a  party  shows  that  Ind.  474;  Ward  v,  Berkshire  L.Ins.  Co. , 

an  improper  instruction  has  been  given  108  Ind.  301 ;  Taylor  v,  Birely ,  130  Ind. 

against  him,  which  may  have  preju-  484:Harter  v.  Eltzroth,  in  Ind.  159; 

diced   his  rights  before    the  jury,  it  Conner  t/.  Marion,  112  Ind.  517. 

devolves  on   the  other  side  to  show  Louisiana, — Merchants\  etc..  Bank 

that  some  other  instruction  was  given  v,  McKellar,  44  La.  Ann.  940;  Ealert^. 

which  cured  the  error  complained  of."  Freret,  n  La.  Ann.  455. 

As  to Evidsnoe.— Where  evidence  had  Afaryland.SiKlt    v.    Banks  (Md., 

been  admitted  as  to  defendant's  finan-  1892),  24  Atl.  Rep.  540. 

cial  condition,  in  a  case  that  did  not  North  Carolina, — The  admission  of 

warrant  exemplary  damages,  it  was  irrelevant  testimony  will  not  be  suffi- 

held  to  be  reversible  error,  the  ap-  cient  to  warrant  a  new  trial,  unless  it 

pellee   not  satisfying  the  court  that  is  apparent  that    the    party  against 

the  judgment  was  not  swelled  thereby,  whom  it  is  admitted   was,  or  might 

Clark  V,  Fairley,  30  Mo.  App.  335.  have  been,  prejudiced   thereby,   and 

So  if  immaterial  or  irrelevant  evi-  the  burden  is  on  the  party  objecting  to 

dence  has  been   introduced,  error  is  show  that  fact.     State  v,  Parker,  106 

presumed  prejudicial,  unless  the  court  N.  Car.  711;  Livingston  v,  Dunlap,  99 

is  able  to  see  that  the  error  was  harm-  N.  Car.  26S. 
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mere  existence  of  an  error  in  the  record.* 

4.  Errors  in  Judgment — a.  Generally. — A  judgment  or  decree 
will  not  be  reversed  for  merely  technical  or  trifling  error  not 
injuriously  affecting  the  appellant,*  as  a  slight  error  in  the  calcu- 


West  Virginia, — Reed  v.  Nixon,  36 
W.  Va.  631. 

Theory  of  the  Casat. — The  theory  in 
these  courts  is  that  since  the  appel- 
lant undertakes  to  show  the  incor- 
rectness of  the  judgment  he  attacks, 
he  must  rebut  the  presumption  of  le- 
gality by  affirmatively  showing  some 
actual  prejudice  committed  to  his  in- 
jury. A  mere  error  is  not  of  itself 
sufficient  to  overthrow  the  force  of  the 
presumption.  Cline  v,  Lindsey,  no 
Ind.  337;  Shugart  v.  Miles,  125  Ind. 

445. 

1.  Cincinnati  Hotel  Co.  t/.  Central 
Trust,  etc.,  Co.,  25  Ohio  L.  J.  375; 
Cline  V,  Lindsey,  no  Ind.  337;  Hol- 
lingsworth  v.  State,  in  Ind.  289; 
Brown  v,  Muncie  Nat.  Bank,  no  Ind. 
323;  Harter  v,  Eltzroth,  in  Ind.  159; 
Passmore  v,  Passmore,  113  Ind.  237. 

ETidenee. — Hence  where  the  wit- 
nesses were  allowed  to  testify,  in  an 
action  for  personal  injuries,  that  plain- 
tiff had  shown  the  injuries  to  her  hus- 
band, and  what  she  had  told  him  con- 
cerning them,  it  will  be  presumed  that 
this  was  so  near  the  time  of  the  injury 
as  to  be  res  gesta,  Passmore  v.  Pass- 
more,  113  Ind.  237. 

And  where  immaterial  evidence  is 
admitted  the  rule  is  that  the  error  is 
harmless  because  such  evidence  could 
not  have  influenced  the  verdict;  but 
Inhere  material  evidence  is  admit- 
ted, and  there  is  a  probability  that 
it  worked  injury,  it  will  be  sufficient 
xo  warrant  a  reversal.  Morningstar  v, 
Musser,  129  Ind.  471;  King  v.  Enter- 
prise Ins.  Co.,  45  Ind.  43;  Weik  v. 
Pugh,  92  Ind.  382;  Taylor  9.  Williams, 
120  Ind.  414. 

But  an  erroneous  ruling  may,  where 
the  record  fully  and  properly  shows  it 
to  be  material  and  influential,  author- 
ize the  inference  that  it  prejudiced 
the  party  against  whom  it  was  ad- 
mitted. Morningstar  cr.  Musser,  129 
Ind.  470;  Medsker  v.  Pogue,  i  Ind. 
App.  197;  Houk  V.  Allen,  126  Ind.  568. 

8.  Alabama, — Hutchinson  v.  Powell, 
92  Ala.  619;  Watkins  v.  State,  89  Ala. 
82;  Tolbert  v.  State,  87  Ala.  27. 

California, — People  v.  McCauley,  I 

Cal.  379. 

Georgia, — Lyons  v.  Planters'  Loan, 
etc.,  Bank,  86 Ga.  485. 


Illinois. — 0*Malley  v,  Chicago  City 
R.  Co.,  33  111.  App.  354;  Meyer  r.  Huse, 
32  111.  App.  328;  Ladd  v,  Piggott,  114 
111.  647;  Hosmer  v.  Hunt  Drainage 
Dist.,  134  111.  360;  Beidler  v.  Crane,  135 
111.  92. 

Indiana, — Atkinson  v,  Dailey,  107 
Ind.  117. 

Iowa. — Curts  v,  Scoles,  I  Iowa  471; 
Brewington  v,  Patton,  i  Iowa  121; 
Coleman  v.  Reel,  75  Iowa  304. 

Kentucky, — Arnold  v.  Arnold  (Ky., 
1891),  16  S.  W.  Rep.  585;  Gooch  v, 
Benge,  90  Ky.  393;  Carr  v,  Watkins 
(Ky.,  1888),  9  S.  W.  Rep.  218. 

Louisiana, — McCarthy  v,  Lewis,  5 
La.  Ann.  115;  Simons  v.  Burrows, 
6  La.  Ann.  358:  Jacques  v.  Kopman, 

6  La.  Ann.  542;    Stewart  v,  Lapsley, 

7  La.  Ann.  456;  Fulton  v.  Brown,  10 
La.  Ann.  350;  Lengsfield  v,  Jones,  n 
La.  Ann.  624;  Guice  v.  Stubbs,  13  La. 
Ann.  442;  Anger's  Succession,  38  La. 
Ann.  492. 

Michigan.^—'Dy^  v,  Mann,  10  Mich. 
291. 

Montana. — Becker  v,  Yellowstone 
County,  10  Mont.  87. 

New  York. — Paige  v.  Fazackerly,  36 
Barb.  (N.  Y.)  392;  Smith  v,  Lippin- 
cott,  49  Barb.(N.  Y.)  398;  McConihe  v. 
New  York,  etc.,  R.  Co.,  20  N.  Y.  495; 
Chautauqua  County  Bank  v.  White, 
23  N.  Y.  347;  Grossman  v.  Walters 
(Supreme  Ct.),  n  N.  Y.  Supp.  471: 
People  V,  Trimble  (Supreme  Ct.),  15 
N.  Y.  Supp.  60;  Knox  v.  Metropolitan 
El.  R.  Co.  (Supreme  Ct.),  12  N.  Y. 
Supp.  848. 

Texas, — Dean  v»  Blount,  71  Tez. 
270. 

Virginia, — Lovett  ».  Thomas,  81 
Va.  245. 

West  Virginia,^-W  orlcm&n  v.  Do  ran, 
34  W.  Va.  604;  Franklin  v,  Geho,  30 
W.  Va.  27. 

lVisconstm.—^Mestd  v,  Bagnall,  15 
Wis.  156;  Davis  v.  Judd,  n  Wis.  11; 
Schriber  v,  Richmond,  73  Wis.  5; 
Moritz  V,  Larsen,  70  Wis.  569. 

United  States, — Kilboum  v.  Sunder- 
land, 130  U.  S.  505. 

Difrogarding  Pleas. — Thus  the  entry 
of  a  judgment  as  if  no  pleas  were  on 
file  is  a  harmless  irregularity  where 
the  pleas  were  not  sustained.  Hutchi- 
son V.  Powell,  93  Ala.  619. 
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lation  of  the  amount  awarded  therein.^  So  a  judgment  or  de- 
cree will  not  be  reversed  to  enable  appellant  to  recover  merely 
nominal  damages*  unless  necessary  to  define  or  preserve  a  legzd 

Partial    Bevenal. — And    the    whole  1.  Belt    v.    Farrow,    83    Ga.    695; 

judgment  will  not  be  reversed  for  an  Schuster    9.    Freadenthal,     74    Tex. 

error  affecting  only  a  divisible  and  re-  53. 

Tcrsible  part;  as  a  failure  to  tax  costs  But  an  erroneous  excess  of  $49  in 

to  each  party  will  require  reversal  only  damages     awarded     is     not     trivial, 

so  far.     Cooper  v.  Hall,  22  Neb.  168;  Wathen  v,  Byrne  (Ky.,  1889),  12  S.  W. 

Wallace  ».  Flieschman,  22  Neb.  203.  Rep.   197.     Nor  where  the  conceded 

Failure  to  Order  Sals. — ^So  the  failure  facts  entitle  appellant  to  a  judgment 

in  a  decree  to  order  a  sale  of  property  for  any  sum,   however  small,  which 

which  might  be  reached  in  an  action  carries  costs.     Curtiss  v,  Driggs,  25 

subjecting  an  intestate's  property  to  Mo.  App.  175. 

the  payment  of  legacies,  is  harmless  The   appellee  will  not  be  mulcted 

error  where  it  is  clear  that  all  the  prop-  in  costs  on  account  of  small  errors  in 

erty  which  can  be  reached   must  be  calculation  in  the  judgment  appealed 

sold.     Arnold   v,  Arnold  (Ky.,  1891),  from  not  brought  to  the  attention  of 

16  S.  W.  Rep.  585.  the  trial  court,  and  which  could  have 

Inoonsistsmt    Orders. — The    entry  of  been   unquestionably  rectified  there, 

two  inconsistent  orders  on  a  single  ap-  Gamble  v.  McClintock,  9  La.  Ann.  160; 

plication  is  not  reversible  error  where  Graihle    v.    Hown,   i   La.   Ann.    140; 

it  can  be  told  from  their  face  that  one  Kohn  v.  The  Schooner  Renaisance,  5 

is  intended  to  replace  the  other.    Mat-  La.  Ann.  25. 

ter  of  Schell  (Supreme  Ct.),  12  N.  Y.  la,  Bill  to  Saferoe  Trust. —So  on  a  bill 

Supp.  790.  to    declare  and    enforce    a    resulting 

Xrrer  in  CempntatieiL.— So  where  a  trust,  a    decree  vesting  title  in  the 

judgment  is  arrived  at  tinder  a  wrong  complainant  "free  and  clear  of  any 

computation,  but  under  the  state  stat-  right  and  estate  of  dower  and  home- 

ute  the  appellee  is  entitled  to  inter-  stead  "  is  a  harmless  error,  where  the 

est,  which   is    not  included,  amount-  wife  is  not  made  a  party  and  there  is 

ing  to  more  than  the   part  objected  no  allegation  in  the  bill  or  answer  in 

to,  no  available  error   is  committed,  reference  to  defendant's  wife  or  her 

Gould  V.  Warne,  39  111.  App.  279.  right  of  homestead  or  dower.     Schulz 

Affeotiug  Nonappellaat. — An  error  in  v.  Schulz,  138  111.  665. 

a  judgment  which  affects  a  party  not  Waiver. — ^So  where  a  decree  in  grant- 


appealing  cannot  be  taken  advantage  ing  a  water  privilege  erroneously  pro- 
of by  the  appellant*  Teller  v.  Hart-  vided  chat  the  water  appropriated  by 
man.  16  Colo*  447.  defendant  shall  first  pass  over  the  land 
Grediters'  Bills. — ^Where  several  cred-  of  plaintiff,  it  was  held  that  where  ao 
itors'  bills  against  the  same  defend-  pretense  was  made  at  the  trial  that  the 
ants,  and  presenting  the  same  issue,  provision  was  prejudicial  the  defend* 
are  heard  together  by  consent,  the  ant  could  not  complain.  Schultz  v. 
entry  of  a  single  decree  instead  of  Sweery,  19  Nev.  362. 
separate  decrees  is  not  material  error.  AooountiBg.^-Where  a  decree  estab- 
Beidler  v.  Crane,  135  111.  92.  lishing  a  lien  erroneously  directs  an 
derieal  bregularities* — Clerical  ir-  accounting,  but  no  accounting  has 
regularities  and  errors  of  form  should  been  actually  taken  and  no  decree  ren- 
be  remedied  in  the  court  below  by  a  dered  thereon  against  defendant,  it 
proper  motion  to  correct*  Morris  v,  will  not  avail  to  reverse  the  whole  de* 
Peck,  73  Wis.  482.  cree  on  appeal.     Franklin  Sav.  Bank 

B«feree. — A  mere  formal  defect  in  v.  Taylor.  131  IlL  376. 
the  decision  of  a  referee  where  the  ap-  2.  Stuart  v.  Trotter,  75  Iowa  96; 
pellant  cannot  possibly  be  prejudiced  Boardman  v,  Willard,  73  Iowa  do; 
is  not  materiaU  Grossman  v.  Walters  Williams  v.  Brown,  76  Iowa  643;  Wat* 
(Snprente  Ct.),  II  N.  Y.  Supp.  471.  son  v.  Moeller,  63  Iowa  i6x;  Middle- 
By  Default.— A  judgment  by  default  ton  v«  Jerdee  73  Wis*  99;  Benson  »• 
including  illegal  items  of  compensa-  Waukesha,  74  Wis.  ^i;  McAllister  v» 
tioa  will  be  reversed*  Buens  v.  Cook,  Clement,  75  Cal.  182;  McCauley  v.  Mc- 
15  Cokw  38.  Keig,  8  Monu  389;  Mears  #•  Cornwall, 
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right.*  Where  excessive  damages  have  been  awarded  the  error  is 
rendered  harmless  by  a  remittitur  of  the  excess.*  An  error  in  the 
computation  of  damages  will  not  authorize  a  reversal  where  the 
successful  party  recovered  no  more  than  he  is  proven  entitled 
to.*  So  where  a  correct  judgment  is  rendered  on  the  facts  found, 
an  incorrect  conclusion  of  law  is  harmless.^ 

b.  Nonsuits. — ^A  defendant  waives  error  in  overruling  his 
motion  to  nonsuit  the  plaintiff  by  introducing  evidence  there- 
after, and  cannot  insist  on  the  error  on  appeal.* 

c.  Variance. — Variance  between  the  pleadings  and  proof  will 
be  deemed  amended  on  appeal  where  it  might  have  been  cured 
by  amendment  on  the  trial.* 

73  Mich.  78;  Harris  v.  Kerr,  37  Minn,  it  will  be  inferred  that  he  does  not 

537.  seek  the  ruling  of  the  court  on  the  er- 

1.  Fleming  v.  Stearns,  79  Iowa  256;  ror  assigned  unless  the  court  reverse 
Buckner  v.  Pacific,  etc.,    R.   Co.,  53  for  error  assigned  by  appellant.     An- 
Ark.  16;  Guen  v.  Buckingham,  26  111.  derson  v.  Thiele,  39  111.  App.  476. 
App.  240;  Smith  V.  Bingham  (Supreme        4.  White  v,  Chicago,  etc.,  R.   Co., 
Ct.),  9  N.  Y.  Supp.  97.  122  Ind.  317;  Welsh  v,  Manhattan  El. 

2.  Hubbcll  r.  Palmer,  76  Mich.  441;  R.  Co.  (Super.  Ct.),   8  N.   Y.   Supp, 
James  v,  Schroeder,  61  Mich.  28;  Ibers  492. 

V,  O'Donnell,  25  Mo.  App.  120;  Brook-  5.  Brown  v.  Southern  Pac.  R.  Co., 

ing  V,  Shinn,  25  Mo.  App.  277;  Sher-  7  Utah  288;  Accident  Ins.  Co.  v.  Cran- 

man  v.  Commercial  Printing  Co.,  29  dal,  120  U.  S.  527;  Northern  Pac.  R. 

Mo.  App.  31;  Pucketv.  St.  Louis,  etc.,  Co.   v.  Mares,  123  U.  S.  710;  Union 

R.  Co.,  25  Mo.  App.  650;  Sells  V.  Sand-  Ins.    Co.   v.  Smith,    124  U.    S.    405; 

wich  Mfg.  Co.,  21  111.  App.  56;  Cooper  Kokomo  Straw  Board  Co.  v.  Inman, 

V,  Johnson,  27  111.  App.   504;  McNail  134  N.Y.  92;  Schenectady,  etc.,  Plank 

V.  Welcli.  21  111.  App.  378;  Gifford  v.  Road  Co.   r.  Thatcher,  11  N.  Y.  102; 

Fanbion,  27  Neb.  41;  Mann  v.  Taylor,  Dean  v,  Corbett,  51   N.  Y.  Super.  Ct. 

78  Iowa  355.  108;  Denver,  etc.,  R.  Co.  v.  Hender- 

Bemittitnr.— But  a  remittitur  will  not  son,  10  Colo,  i;  Scoland  v.  Scoland,  4 

be  deemed  an  admission  that  the  jury  Wash.  118. 

were  influenced  by  arbitrary  motives.  6.  Capital    Ins.   Co.    v.  Pleasanton 

Stumer  v.  Pitchman,  22  111.  App.  399;  Bank,  48  Kan.  397. 

Erie  Pac.  Dispatch  v,  Stanley,  22  III.  So  a  variance  between  a  paper  filed 

App.  459;  Conrad  Seipp  Brewing  Co.  as  an  exhibit  and  the  complaint  will  be 

V,  Doody,  25  111.  App.  305;  Kelly  v.  disregarded  on  appeal.  As  the  variance 

Danduran,  28  111.  App.  25.    See  article  could  have   been  avoided  by  amend- 

Remittitur.  ment  at  the  trial,  the  amendment  will 

8.  Copeland  v.  Koontz,  125  Ind.  126;  be    presumed    to    have    been   made. 

Taylor,  etc.,  R.  Co.  v.  Taylor,  79  Tex.  Singleton  v.  O'Blenis,  125  Ind.  151. 

104;  Heiligman  v.   Rose,  81  Tex.  222;  KrronofForm. — So  errors  of  form  in 

Beard  v.  Miller  (Tex.   App.,  1890),  16  a  judgment,  either  by  default  nil  dieit 

S.  W.  Rep.  655;  Blaisdell  v,  Scally,  84  or  on  verdict,  are  deemed  cured  by  the 

Mich.    149;    Durfee    v.    New  kirk,    83  statute  of  jeofails.      Kelly  v,  Owen, 

Mich.   522;  Gutta  Percha,  etc.,  Mfg.  Minor  (Ala.)  252;    Malone  v.  Hatha- 

Co.  V.  Wood,  84  Mich.  452;  Wilson  v,  way,    3  Stew.   (Ala.)  29;    Carroll   v. 

Everett,  139  U.  S.  616;  Pireaux  v.  Si-  Meeks,  3  Port.  (Ala.)  226;  Darwin  v. 

mon,  79  Wis.   392;  Hebert  v.  North-  Tuscumbia,  etc.,  R.  Co.,  4  Port.  (Ala.) 

ampton,   152   Mass.  266;  Twin  Lakes  160;  Sandford  v.  Richardson,    i  Ala. 

Hydraulic    Gold    Min.    Syndicate    v,  182;  Spence  v.  Thompson,  11  Ala.  746; 

Colorado,  etc.,  R.  Co.,  16  Colo.  i.  Drummond    v.  Wright,    i    Aia.    205; 

Grots-error. — Where  the  appellee  as-  Crawford   v,  Whittlesey,  8  Ala.  806; 

signs    cross-errors,   but  recovered    a  Kennedy  v.  Young,  25  Ala.  563. 

sum   from    which   he  remitted  I5  as  Error  in  Parties.— So  where  a  party  is 

excessive  verdict,  and  claims  in   his  not  necessary  to  an  action  and  has  no 

brief  that  the  judgment  should  stand,  property  rights  involved,  his  omissioa 
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d.  Not  Responsive  to  Issues.— Where  a  judgment  is  unsup- 
ported by  any  evidence  on  any  point  material  to  the  cause  it 
iviil  be  reversed.^  But  a  judgment  not  responsive  to  issues  will 
not  be  set  aside  where  it  clearly  may  be  amended  on  remand  of 
the  cause.* 

5.  Errors  Oecurring  on  the  Trial — a.  In  Genera}^. — ^An  error 
arising  on  a  trial  is  not  available  to  reverse  the  judgment  where 
such  judgment  is  clearly  right  upon  the  whole  case,  or  where 
it  is  apparent  from  the  record  that  the  error  could  not  have  in- 
jured the  appellant ; '  nor  are  remarks  or  conduct  of  a  judge  which, 

!a  the  judgment  is  a  technical  and  1889),  14  S.  W.    Rep.   1071;  Missouri 

harmless  error;  as«  where  a  husband  Pac.    R.  Co.   v,  Russell  (Tex.   App., 

was  joined  with  his  wife  as  defendants  1890),  15  S.  W.   Rep.   306;   Gatlin  v, 

in  an  action  respecting  the  separate  State  (Tex.  App.,  1890),  13  S.  W.  Rep. 

statutory  property  of  the  wife,  and  the  993. 

justice's  judgment  below  was  in  favor  2.  McReynolds  v.   McReynolds,  74 

of  the  defendant's  wife  alone,  while  on  Iowa  89;   Wood  v.   Dabavol,  40    La. 

affirmance  the  judgment  was  rendered  Ann.  256. 

in  favor  of  defendants — ^^/^,  harmless  %,  Alabama.  —  Lewis    v.    State,    88 

error.    Ryder  v,  Roberts,  48  Mo.  App.  Ala.  11. 

132.  Arkansas, — Lee  v.  State,  56  Ark.  4; 

1.  Colorado,  —  Greer   v,   Heiser,    16  Jones  v,  Glidewell,  53  Ark.  161. 

Colo.  306.  California, — Martin     v,    Lloyd,    94 

Illinois, — Kluthe  v.   People,  29  111.  Cal.  195;  Arnold  v.  San  Jose,  81  Cal. 

App.  448;  Rockford   Ins.  Co.  v.  Sey-  621;  McLean  v.  Crow,  88  Cal.  644. 

ferth,  29  111,  App.  513;  Rice  v.  Gold-  Colorado, — Warner   v,   Gunnison,   2 

berg,  26  111.  App.  603;  Wabash  R.  Co.  Colo.  App.  430;  O'Brien  v.  People,  17 

V,   McKittrick,  36  111.  App.  82;  Chis-  Colo.  561;  Tulloch  v,  Belleville  Pump, 

holm  V,  Beaver  Lake  Lumber  Co.,  33  etc..  Works,    17  Colo.   579;    Baur  v. 

111.  App.  253;  St.  Louis  Bridge  Co.  v,  Beall,  14  Colo.  383. 

Fellows,  31  111.  App.  282.  District    of    Columbia,  —  U.    S.     v, 

Kansas, — Sickinger  v.  State,  45  Kan.  Schneider  (D.  C),  21  Wash.   L.  Rep. 

414*  45- 

Michigan, — Anderson   v.   Thunder        ^/K^tV0.— Garner  t/. State, 28  Fla.  113. 

Bay  River  Boom  Co.,  57  Mich.  216.  Georgia. — Vann  v.  State,  83  Ga.  44; 

Missouri, — Reisenleiter  v.  Evange-  Jefiferson  v.  State,  80  Ga.  16:  McCurdy 

lische,  etc.,  Kirche,  29  Mo.  App.  291;  v,    Binion,   80    Ga.    691;    Seyden    v, 

Ascher    v,  Schaeper,  25  Mo.  App.  i;  State,  78  Ga.  105;  Houston  v.  Ladies' 

Callaway  v.  Woodward,  28  Mo.  App.  Union    Branch   Assoc,   87  Ga.    203; 

320;  Robbins  v,  St.  Louis,  etc.,  R.  Co.,  Shaw  v.  State,  83  Ga.  92;  McBride  v, 

34  Mo.  App.  609;  Moore  v,  Missouri  Latham,  79  Ga.  661;  Moore  v.  Brown, 

Pac.  R.  Co.,  28  Mo.  App.  622;  Deck  v.  81  Ga.  10;  O'Shields  v.  State,  81  Ga. 

Feld,  38  Mo.  App.  674;  Blackwall  v.  301;    Polhill  v.   Brown.   84  Ga.    338; 

Adams,  28  Mo.  App.  61 :  Klostermann  Georgia  Pac.  R.  Co.  v.  Dooley ,  86  Ga. 

V.  Kage,  39  Mo.  App.  60.  294. 

Nebraska. — Roberts  v.  State,  32  Neb.  Illinois, — Sawyer  v,  Campbell,   130 

251.  111.  186;  Price  V,  People,  131  111.  223; 

New  York, — Thorn  v,  Sutherland,  Morrison  v,  Hedenburg,  138  111.  22. 

133  N.  Y.  236;    Roehn    v,  Blanchard  Indiana,  —  Hoag    v.    Old    People's 

(Supreme  Ct.).  9  N.  Y.  Supp.  396.  Mut.    Nat.    Ben.   Sec,   i    Ind.   App. 

Texas,  —  Morrow     v.    State    (Tex.  28;    Reinhold  v.  State,  130  Ind.  467; 

App.,  1891).  16  S.  W.  Rep.  652;  Smith  Suser  v,  Hogan,  120  Ind.  207. 

V,  Davis  (Tex.  App..  1891).  15  S.  W.  /?»«.— State  v,  Andrews,  84  Iowa 

Rep.  199;  Smith  v,  Moore  (Tex.  App,,  88;    Taylor  County   v,   Standley,    79 

1891),   15  S.  W.   Rep.  910;  Easton   v.  Iowa  666;  Blair  Town  Lot,  etc.,  Co.  v. 

Dudley,  78  Tex.  236;  Knights  of  Honor  Hillis,  76  Iowa  246. 

V.  Fostson,  78    Tex.  475;   St.   Louis,  Kansas, --Q^ViXi^  v,  Kelley,  49  Kan. 

etc.,  R.  Co,    V.  Pickens  (Tex.  App.,  82;  State  v.  Davis,  48  Kan.  i. 
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although  erroneous,  could  not  have  prejudicially  influenced  the 

Kentucky,  —  Hite    v.     Com.    (Ky.,  500;    Boone  v,  Hulsey,  71  Tex.  176; 

18^),  20  S.  W.  Rep.  217;  Trabune  v,  Beeks  v,  Odom,  70  Tex.  183;  Coleman 

Com.  (Ky.,  1891),  17  S.  W.  Rep.  186;  v.   Beardslee  (Tex.,    1891),  16  S.  W. 

Lue  V.  Com.  (Ky.,  1891),  15  S.  W.  Rep.  Rep.  loii;  Gonzales  v.  State,  30  Tex. 

664.  App.  203;    Frizzell  v.   State,  30  Tex. 

Louisiana. — Stats  v,  Wright,  41  La.  App.  42;  Long  v.  State,  32  Tex.  Crim. 

Ann.   605;    State  v.    Richard,  42  La.  Rep.    140;    MiUer  v.  State,   32    Tex. 

Ann.  83;  State  v.  Black,  42  La.  Ann.  Crim.  Rep.  266;  Johnson  v.  State,  31 

861.  Tex.  Crim.  Rep.  456;  Beard  v.  Rush 

Massachusetts, — Cooroy  v,   Clinton,  (Tex.  Crim.  App.,  1895),  29  S.  W.  Rep. 

158    Mass.    318;    McLean    v.    Friske  771:  Jackson  v.  State,  30  Tex.  App. 

Wharf,  etc.,  Co.,  158  Mass.  472.  664;  Simmons  Hardware  Co.  v.  Kauf- 

Michigan. — Mcintosh  v.  Mcintosh,  man,  77  Tex.  131;  Cooper  v.  State,  29 

79  Mich.   198;    People   v,    Harris,  95  Tex.  App.  8;  Masterson  v.  McKelvey 

Mich.   87;    Burns  v.  Kirkpatrick,  91  (Tex.  Civ.  App.,  1893),  21  S.  W.  Rep. 

Mich.  364.  1005;  McKinney  v.  State  (Tex.  Crim. 

Minnesota, — State     v,    Thaden,     43  App.,  1893),  21  S.  W.  Rep,  683;  Wilson 

Minn.  325;  Duluth  Chamber  of  Com-  v.  State,  32  Tex.  Crim.  Rep.  22;  Comer 

merce  v,    Knowlton,   42    Minn.     229;  v.  State  (Tex.  Crim.  App.,  1892),  20  S. 

Whitney   v.  Swensen,  43   Minn.    337;  W.  Rep.  547;  Bailey  v.  State,  26  Tex. 

Haugan  v,  Netland,  51  Minn.  552.  App.  706;  Young  v.  State  (Tex.,  1892), 

Mississippi, — Bond  v.  State,  68  Miss.  19  S.  W.  Rep.  431;  Trezeyant  v.  Rains 

648.  (Tex.,  1892),  19  S.  W.  Rep.  426. 

Missouri. — Colbum     v,    Brunswick  Virginia, — Todd  v.   Gallego    Mills 

Flour  Co.,  49  Mo.  App.  415;  State  v,  Mfg.  Co.,  84  Va.  586,*  Shelton  v.  Com., 

Meagher,  49  Mo.  App.  571;  Pinnell  v,  89  Va.  450;  Drier  v.  Com.,  89  Va.  529. 

St.  Louis,  etc.,  R.  Co.,  49  Mo.   App.  Washington, — State     v.    Brooks,    4 

170;    State    V.   Steen,    115    Mo.    474;  Wash.  328;  Wheeler  v,  Ralph,  4  Wash. 

Sharp  V,   Kansas   Cable   R.   Co.,   114  617. 

Mo,  94;  State  v.  Welsor  (Mo.,  1893),  West  Virgima^^SxaLV^v,'^ox%9ktktZ% 

21  S.  W.  Rep.  443;  Phillips  v.  Bach-  W.  Va.  260. 

elder,  47  Mo.  App.  52;  State  v,  Parker,  Wisconsin,  —  State    v.    Rnssell,    83 

106  Mo.  217;  Oder  v.  Oliver,  30  Mo.  Wis.  330. 

App.  575.  K«Bt  Appsar  Afllxmativsly. — ^The  cor- 

Montana, — State      v,     Russell,     13  rectness    of  the    judgment    notwith- 

Mont.  164.  standing  the  intervening  errors  must 

Nebraska, ^^TydiTtktT  v.   Daggett,   35  affirmatively  appear.    Crooks  v.  State, 

Neb.  695;  Jameson  v.  State,  25  Neb.  126  Ind.  572;   Morris  v.  State,  30  Tex. 

185.  App.  95;  People  V,  McHale  (Supreme 

AVw   York. — Burt  v,  Oneida  Com-  Ct.),  15  N,  Y.  Supp.  496;  State  v.  Falk, 

munity,  137  N.  Y.  346;  Societa  Italiana  46  Kan.  498;  Cunningham  v.  Com.,  88 

di  Beneficenza  v,  Sulzer,   138   N,  Y.  Va.  37;  State  v,  Jackson,  106  Mo,  174; 

468;  People  V,  Hayes  (Supreme  Ct.),  Smiths.  Marx,  93  Ala.  311.     But  see 

24  N.  Y.  Supp.  194;  Baldwin  v,  Doy-  3,  Presumption  where  Error  is  Shown^ 

ing,  1x4  N.  Y.  452;  Gleason  v,  Hamil-  supra, 

ton,  64  Hun  (N.  Y.)  96;  Hoeinghaus  lastaaott  olHannlMi  Emr.—Thns  a 

V.   Cantor    (Supreme  Ct.),    12  N.    Y.  conviction  will  not  be  set  aside  be- 

Supp.  564.  cause  the  record  shows  an  arraignment 

North  Caroiina.-^Statc  r.  Cross,  lOi  at  an  improper  time,  Morris  v.  State,  30 

N.  Car.  770.  Tex,  App^  95;  or  because  of  refusal  to 

Pennsyivania.-^B  eltzhoorer     v,  allow  counsel  to  make  a  statement  of 

Maple,  130  Pa.  St.  335.  his  case   until  the  prosecuting  attor- 

South  CdroIina.'^StSite  9,  Milling,  35  ney  has  introduced  all  his  evidence  in 

S.  Car.  16;  State  7.  Turner,  36  S.  Car.  chief,  Stiate  v,  Jackson,  106  Mo.   174. 

534;  State  V.  McGraw,  35  S.  Car.  283;  So  error  in  denying  a  motion  for  an 

State  V,  Senn,  32  S.  Car.  392.  adjournment    to    a   definite    time    is 

TVifff/jxiv.'-Grahain  v.  McReynolds,  cured  where  the  trial  does  not   take 

88Tenn.  240:  Tacksonzr  Pool,  91  Tenn.  place    until    that    time.      Baldwin  v, 

448.  Rhea,  33  Neb.  319. 

TVxflj.— Lee  v.   Welbome,   71  Tex.  Papers  Taken  by  yWry.— Thus  a  dc^ 
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appellant  s  case ;  *  nor  is  improper  language  employed  by  a  counsel 

cision  will  not  be  reversed  because  the  Sutherland  z^.  Standard  L.,  etc.,  Ins. 

trial  judge  allowed  a  former  Tcrdict  Co.,  87  Iowa  505:  Chilton  v,  St.  Louis, 

to  be  taken  with  other  papers  to  the  etc.,  R.    Co.,   114  Mo.  8S;  Morey  v, 

jury-room,  where  the  jury  were  not  Hoyt,  63  Conn.  542;  Beeson  w.  Porter, 

cognizant  of  it  until  their  verdict  was  155  Pa.  St.  579.     See  article  Special 

agreed  upon.     Georgia  Pac.  R.  Co.  v.  Findings. 

Dooley,  86  Ga.  294.  Continuance, — So  no  reversal  can  be 

Physical   Examination, — An     order  had  because  a  continuance  requested 

refusing  to  enforce  physical  examina-  for  the  obtainment  of  an  absent  witness 

tion  is  cured  by  subsequent  submis*  was  refused,  where  it  is  evident  that 

sion  to   such  an  examination.     Chi-  his  testimony  could  not  have  changed 

cago,  etc.,  R.  Co.  v,  Holland,  122  111.  the  result.     Peace  v.  State,  27  Tex. 

461.    See  article  Physical  Examina-  App.  83;  Browning  9.  State,  26  Tex. 

TION.  App.   432:    Moulder    v.    Kempfl,    115 

Denial  of  Jury  TriaL — So  where  no  Ind.  459;  Moore  v.  State,  50  Ark.  25. 

other  judgment  could  have  been  ren-  Consolidation  of  Suits. — Where  the 

dered  on  the  facts,  the  improper  denial  motion  of  appellant  to  docket  a  cross- 

of  a  trial  by  jury  is  no  ground  for  re-  complaint  as  a  separate  suit  was  de- 

versal.     Caldwell  County  v,  Harbert,  nied,  the  denial,  even  if  erroneous,  is 

68  Tex.  321.  not  ground  for  reversal.  "For  wheth- 

Mistrial, — So  error  in   declaring  a  er  there    is    one   or    separate    trials 

mistrial  is   not  reversible  where   the  could  not  be  prejudicial    if  the   final 

verdict  must  have  been  set  aside,  if  result  reached  was  right.'*     Thiebaud 

entered,    as     against    the    evidence,  v,  Tait  (Ind.,    1892),  31   K.    £.   Rep. 

Bond  V,  State,  68  Miss.  648.  1052. 

CofUinuance, — Nor  denial  of  a  con-  IllustrationB  of  Reveriible  Error. — The 

tinuance  io  a  criminal  case  for  the  discharge  of    a    jury    in  a   criminal 

procurance  of  evidence,  where  the  ap-  case  and  the  direction  of  a  verdict  of 

pellate  court  is  not  satisfied    that  if  guilty  are  reversible  error.  People  v, 

the  absent  evidence  had  been  before  Collison,  85  Mich.  105;  or  to  send  out 

it  a  verdict  more  favorable  to  the  de-  for  further  deliberation  upon  their  ver- 

fendant   would    probably  have    been  diet  a  jury  in  a  criminal  case  who  have 

rendered.     Frizzell  v.  State,  30  Tex.  rendered  an  incomplete  sealed  verdict 

App.  42.  during  the  night  and  have  once  sepa- 

Submission  to  Jury, — ^So  the  submis-  rated,   Farley  v.  People,  138  111.   97; 

sion  to  the  jury  of  issues  involving  a  or  a   refusal    to   allow    a    defendant 

question    of    law    is    not    prejudicial  without  counsel  to  withdraw  his  plea 

error  where  the  jury  have  decided  it  of  guilty,  Salina  v.  Cooper,  45  Kan. 

correctly.     Vickers  v,  Leigh,  104   N.  12;  or  to  deny  to  the  party  entitled 

Car.  248;   People  v.  O'Neil,  49  Hun  thereto  the  right  to  make  the  closing 

(N.  Y.)422.  address    to    the    jury.     Clarkson    v. 

Erroneous  Submission  to  Jury, — Error  Meyer  (City  Ct.),  14  N.  Y.  Supp.  144. 

in  submitting  special   Interrogatories  1.  Arkansas, — Felker  v.   State,    54 

or  questions  of  law  to   the  jury  is  Ark.  489. 

harmless  if  the  answer  returned  by  California, — Morgan    v.    Southern 
them     is     plainly     correct.      In     re  Pac.  Co.,  95  Cal.  501. 
Westerfield's    Estate,    96    Cal.     113;  Dakota, — Territory  v.  King,  6  Da- 
Texas    Cent.    R.    Co.    v.   Stewart,    i  kota  131. 

Tex.    Civ.    App.    642;    Bemheim    v,  Georgia, — ^Walker  v.  Hughes,  90  Ga. 

Shannon  (Tex.  Civ.  App.,  1892),  21  S.  52;  Taffe  v.  State,  90  Ga.  459. 

W.  Rep.  386;   Bluefields  Banana  Co.  Kansas, — Mannen  f^.  Bailey,  51  Ran. 

V.  Wollfe  (Tex.  Civ.  App.,  1893),  22  S.  443. 

W.  Rep.  269;  British  American  Assur.  Louisiana, — State  v,  McFarlain,  49 

Co.  V,  Wilson.  132  Ind.  278;  Douthit  La.  Ann.  803. 

V.  Douthit,  133  Ind.  26;  Mtng  v.  Cor-  Minnesota, — Haug    v,    Haugan,    51 

bin.  68  Hun  (N.  Y.)  161;  Hannay  v,  Minn.  558. 

Zerban.  r  Misc.  Rep.  (N.  Y.  C.   PI.)  Missouri, — State  v,  Mnskk,  loi  Mo. 

329;    Ferguson    v,   Amow   (Supreme  260;  Meyberg  v,  Jacobs,  40  Mo.  App. 

Ct.),  21  N.  Y.  Supp.  308;  Tinsley  v.  128;  State  t/.  Young,  105  Mo.  634;  Craig 

RoM  (Ky.»  1893),  23  S.  W.  Rep.  313;  v,  Kelly,  49  Mo.  App.  313. 
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in  argument  to  the  jury,  where  it  is  clear  that  the  result  could  not 
have  been  affected  thereby.* 

b.  Jury. — Errors  in  the  summoning,  impaneling,  and  selec- 
tion of  the  jury  are  harmless  where  it  appears  that  no  right  of  the 
appellant  was  impaired  ;*  and  the  same  rule  applies  as  to  impro- 


New  York, — Kerr  v.  Hammer  (Su- 
preme Ct.),  15  N.Y.  Supp  605;  People 
V.  Webster,  68  Hun  (N.  Y.)  n. 

North  Carolina, — Asbury  v.  Fair, 
III  N.  Car.  251. 

South  Carolina, — Foggette  v.  Gaff- 
ney,  33  S.  Car.  303;  State  v,  Crawford, 
39  S.  Car.  343. 

Texas, — Texas  Cent.  R.  Co.  v,  Stew- 
art, I  Tex.  Civ.  App.  642;  Alderman 
V,  State  (Tex.  App.,  1893),  22  S.  W. 
Rep.  1096;  Stay  ton  v.  State,  32  Tex. 
Crim.  Rep.  33. 

Vermont, — State  r.  Bedard,  65  Vt. 
278;  State  V,  O'Grady,  65  Vt.  66. 

IVisconsin, — Carthaus  v.  State,  78 
Wis.  560;  Ryan  v.  State,  83  Wis.  486. 

United  States, — Kansas  City,  etc., 
R.  Co.,  V,  McDonald,  51  Fed.  Rep. 
178. 

In  Criminal  Case. — Thus  a  statement 
by  a  trial  judge  in  making  a  ruling  in 
a  criminal  case,  that  if  he  is  in  error 
there  is  a  higher  court,  is  harmless 
error.  State  v.  Young,  105  Mo.  634; 
or  where  the  judge  said  to  a  witness 
who  alleged  complete  ignorance  of  the 
crime  and  accused:  *'You  must  have 
seen  a  part  of  what  was  going  on, 
didn't  you?"  Carthaus  v.  State,  78 
Wis.  560. 

SoTertiblo  Error. — But  a  response  of 
the  court  to  a  request  for  further  in- 
structions that  the  case  is  *'  too  plain," 
is  reversible  error,  since  it  implies 
guilt  beyond  doubt.  King  v.  State,  86 
Ga.  355;  but  the  mere  statement  of  the 
court  to  the  jury;  "  I  think  you  will  be 
able  to  arrive  at  a  verdict  in  this  case. 
The  case  has  been  tried  twice  at  a  great 
deal  of  expense  to  this  county,  and  it 
seems  to  me  that  you  ought  to  agree 
on  a  verdict" — held,  harmless  error. 
Territory  v.  King,  6  Dakota  31. 

A  trial  judge  who  expresses  an  opin- 
ion on  a  disputed  fact  or  doubts  the 
credibility  of  a  witness,  or  depreciates 
the  counsel  on  one  side,  in  the  presence 
of  the  jury,  commits  prejudicial  error. 
McDuff  V,  Detroit  Evening  Journal 
Co.,  84  Mich.  I. 

1.  Gulf,  etc.,  R.  Co.  V,  Jones,  73 
Tex.  232;  Galveston,  etc.,  R.  Co.  v. 
Cooper,  70  Tex.  67;  Baldwin  v.  Grand 


Trunk  R.  Co.,  64  N.  H.  596.  See  article 
Arguments  of  Counsel,  XV.  2. 

%,  Alabama, — Tanner  v.  State,  92 
Ala.  I ;  Jackson  v.  State,  94  Ala.  85. 

Arizona, ^CYidLrtz  v.  Territory  (Ari- 
zona, 1893),  32  Pac.  Rep.  166. 

California, — People  v,  O'Brien,  88. 
Cal.  483:  People  v.  Ellsworth,  92  CaL 
594;  People  V,  Goldenson,  76  Cal. 
328. 

Colorado, — Pitkin  County  v.  Brown,. 
2  Colo.  App.  473;  Babcock  v.  People^ 
13  Colo.  515;  Coleman  v,  Davis,  15 
Colo.  98. 

District  of  Columbia, — U.  S.  v.  Bar- 
ber (D.  C),  21  Wash.  L.  Rep.  134. 

Georgia, — Bell  v,  Hutchings,  86  Ga^ 
562. 

Illinois, — Siebert  v.  People.  143  III. 
571;  Gannon  v.  People,  127  111.  507. 

Indiana,  —  Koons  v,  Blanton,  129 
Ind.  383. 

Iowa, — Sage  v.  Haines,  76  Iowa  581; 
Cormac  v.  Western  White  Bronze  Co., 
77  Iowa  32;  State  v,  Rockwell,  82  Iowa 
429;  State  V,  Bartley,  48  Kan.  421;. 
State  V,  Gould,  40  Kan.  258. 

Louisiana, — State  v.  Green,  43  La. 
Ann.  402;  State  v.  Aarons,  43  La. 
Ann.  406;  State  v,  Garig,  43  La.  Ann.. 
365;  State  V,  Jackson,  42  La.  Ann. 
Z170;  State  V,  Dorsey,  40  La.  Ann. 
739;  State  V,  Curtis,  44  La.  Ann.  320;. 
State  V,  Johnson,  41  La.  Ann.  1076. 

Michigan, — People  v.  Alpin,  86  Mich. 
393;  Luebe  v,  Thorpe,  94  Mich.  268. 

Minnesota, — State  v,  Kluseman,  53. 
Minn.  541. 

Mississippi, — Nail  v.  State,  70  Miss. 
32;  State  V,  Dalton  (Miss.,  1892),  lo- 
So.  Rep.  578. 

Missouri,  —  State  v.  Mathews,  9S 
Mo.  1Z9;  State  v,  Phillips,  117  Mo.  389. 

Montana,  —  Leggat  v,  Leggat,  13. 
Mont.  190. 

Nebraska, — Omaha,  etc.,  R.  Co.  v. 
Cook,  37  Neb.  435;  Rutherford  v,. 
State,  32  Neb.  714. 

New  Jersey, — Drake  v.  State,  53  N.. 
J.  L.  23. 

New  Mexico, — Territory  v.  Baker,. 
4  N.  Mex.  117:  Anderson  V.  Territory,. 
4  N.  Mex.  108. 

New   York, — DePuy  v.  Quinn  (Su- 
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prieties  in  the  conduct  of  the  jury,  or  outside  interference  there- 
with. The  misconduct  of  a  juryman  must  be  gross  and  resulting 
in  probable  injury  to  authorize  reversal.*     See  also  article  JURIES, 

preme  Ct.)f  z6  N.  Y.  Supp.  708;  People  Challenge  for  Cauie.— Nor  is  error  in 

V.  Wood,  131  N.  Y.  617.  overruling  a  challenge   for  cause  re- 

North  Carolina, — State  v.  Brogden,  versible,   where   the   appellant   chal- 

III  N.  Car.  656;  State  v.  Sloan,  97  N.  lenges    the    jurymen     peremptorily. 

Car.  499.  State  v.  Green,  43  La.  Ann.  402;  State 

Ohio, — McCarthy  v.  State,   5   Ohio  v.  Aarons,  43  La.  Ann.  406;  State  v, 

Cir.  Ct.  Rep.  627.  Garig,  43  La.  Ann.  365;  State  v,  Jack- 

Oregon, — State  v.  Harding,  16  Ore-  son,  42  La.   Ann.   1170;  Nowotny  v. 

gon  493;  State  v.  Ching  Ling,  16  Ore-  Blair,  32  Neb.  175't  Drake  v.  State,  53 

gon  419.  N.  J.  L.  23;  Carthaus  v.  State,  78  Wis. 

South  Carolina. — State  v,  Nance,  25  560. 

S.  Car.  168.  Where  a  jury  was  obtained  before 

Texas,  —  Weathersby  v.   State,   29  the  prisoner  had  exhausted  his  right 

Tex.  App.  278;  Williams  v.  State,  29  of  peremptory  challenge,  an  exception 

Tex.  App.  89;  Ashton  V.  State,  31  Tex.  that  the  judge  did   not  sustain   his 

Crim.  Rep.  482;  Miller  v.  State  (Tex.  challenge  of  a  juror  for  cause  cannot 

Crim.  App.,  1893).  20  S.  W.  Rep.  1103;  be  sustained.     State  v.  Pritchett,  106 

Wilson  V.  State,  32  Tex.  Crim.   Rep.  N.  Car.  667;  People  v.  Price  (Supreme 

22;  Goodson  V.  State  (Tex. Crim.  App.,  Ct.),  6  N.  Y.  Supp.  833;    People  v, 

1893),   22  S.   W.    Rep.   20;    Monk  v.  Barker,   60  Mich.   277;   Territory  v. 

State,  27  Tex.  App.  450;  Lane  V.  State,  Campbell,  9  Mont.  16;  State  v.  An- 

29  Tex.  App.  310;  Scott  V,  State,  29  derson,    26  S.    Car.    599;    Nalley   v, 

Tex.  App.  217;  Wolf  V.  Perryman,  82  State,  28  Tex.  App.  387;    People   v, 

Tex.   112;  Williams  v.  State,' 28  Tex.  Hopt,  4  Utah  247;  Territory  v.  O'Hara, 

App.  301.  I  N.  Dak.  30. 

Virginia. — Vawter  v,  Com.,87Va.  The    erroneous    sustainment    of    a 

245;  Coleman  V.  Com.,  84  Va.  i.  challenge    is    no  cause   for   reversal 

Washington,  —  Clancy  v,   Reis,    5  where  tried  by  a  jury  of  good  men» 

Wash.   371 ;    Meeker    v,   Gardella,    i  Territory  v,  Roberts,  9  Mont.  12. 

Wash.  139.  Erroneously  overruling    the    chal- 

West  Virginia. — Thompson  v,  Doug-  lenge  of  a  juror  for  implied  bias  is 

lass,  35  W.  Va.  337;  Tully  v,  Despard,  waived  by  a  subsequent  peremptory 

31  W.  Va.  370.  challenge  of  him.     Ford  v,  Umatilla 

Wisconsin. — Carthaus   v.   State,    78  County,  15  Oregon  313. 

Wis.   560;    Weadock  v,  Kennedy,   80  1.  di/i/<7r»ia.— People  v.  Tarm  Poi, 

Wis.  449.  86  Cal.   225;   People  v,  Sansome,  98 

Wyoming, — Carter   v.   Territory,   3  Cal.  235;  Dixon  v,  Pluns(Cal.,  1893), 

Wyoming  193.  31  Pac.  Rep.  931 ;  Williams  v,  Denni- 

United  States, — Sanger  v.   Flow,  48  son,  94  Cal.  540;  People  v,  Deegan,  88 

Fed.  Rep.  152;  Southern  Pac.  R.  Co.  Cal.  602. 

V,  Rauh,  49  Fed.  Rep.  696.  Dakota, — Territory  v.   King,  6  Da- 

Thus  the  mere  disqualification  of  a  kota  131. 

juror  to  serve  is  not  ground  for  re-  Georgia, — Spier  v.  State,  89  Ga.  737; 

-versal  unless  it  appears  that  the  de-  Nolen  v.  Heard,  87  Ga.  293;  Surles  v, 

fendant  was  injured.    Lane  v.  State,  State,  89  Ga.  167. 

^9  Tex.  App.  310.  Illinois, — Cleveland,  etc.,  R.  Co.  v. 

Nor  is  a  mere  irregularity  in  the  Monaghan,    140    111.    474;    Danes  v. 

•drawing  of  the  jury  ground  for  re-  Pearson,  6  Ind.  App.  465. 

versal  where  the  appellant  does  not  Indiana, — DeHart  v.  £tnire,i2i  Ind. 

fihow  that  he  was  deprived  of  a  legal  242. 

right.     Weathersby  v.  State,  29  Tex.  Iowa, — State  v.   Row,  81  Iowa  138; 

App.  278;  Williams  v.  State,  29  Tex.  State    v,    Thompson,    87    Iowa    670; 

App.  89.  Truman  v.  Bishop,  83  Iowa  697;  State 

Polling  Jury. — Thus  the  refusal  of  a  v,  Beasley  (Iowa,  1891),  50  N.  W.  Rep. 

trial  judge  to  poll  a  jury  upon  their  570;  State  v,  Fertig,  84  Iowa  79. 

answer  to  a  specific  question  is  not  -Kansas. — State  v,  Gluck,   49   Kan 

reversible  error.     Bell  v,  Hutchings,  533;   Wood    v.    Wood,   47    Kan.  6x7^ 

86  Ga.  562.  State  v.  Woods,  49  Kan.  237. 
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6.  Error  In  Pleadings— a.  In  General. — ^An  error  in  a  ruling 
on  the  pleadings  does  not  authorize  a  reversal  of  the  judgment 
unless  it  affects  a  substantial  right  of  a  party.^ 

Kentucky.  —  Hilton  v.  Com.  (Ky.,  with,  is  not  reversible  error.    Dozen- 

1891),  16  S.  W.  Rep.  826.  back  v.  Raymer,  13  Colo.  451;  State  v. 

Louisiana. — State  v.  Warren,  43  La.  Nance,  25  S.  Car.  168;  State  v,  Stewart, 

Ann.  828.  26  S.  Car.  225;  Kelly  v.  State,  28  Tex. 

Massachusetts.'-^om.  v,  McCanley,  App.  120;  Lake  Erie,  etc.,  R.  Co.  v. 

156  Mass.  49.  Helinerick,  29  111.  App.  270;  Chemical 

^tV^f^fan.— People  V.  Hall,  86 Mich.  Electric  Light,  etc.,  Co.   v,  Howard, 

449>  150  Mass.  495;  State  v.  Gray,  100  Mo. 

Nebraska.  —  Richaidt  v.  State,  36  523. 
Neb.  17.  1.  Alabama, — Stein  r.  Ashby,  24  Ala, 

New  Mexico. — Thomason  r.    Terri-  521;  Nelson  v.  Bondurant,  26  Ala.  341; 

tory,  4  N.  Mex.  150;  Territory  v.  Edie  Diinlap  v.    Robinson,    28    Ala.    100; 

(N.  Mex.,  1892),  3oPac.  Rep.  851.  Powell  v.  Powell.  30  Ala.  697;  Fail  v. 

North  Carolina. — State  v,  Jackson,  Mc Arthur,    31   Ala.   26;    Stedham   v. 

IZ2  N.  Car.  851.  Stedham,  32  Ala.  525;  Rodgers  v.  Bra- 

South  Carolina. — State  v.  Way,  38  S.  zeale,  34  Ala.  512;  Powell  v.  Asten,  36 

Car.  333.  Ala.  140;  Kannady  v.  Lambert,  37  Ala. 

South  Dakota. — Kirby    v.    Western  57;   Lawson   v.    Hicks,    38    Ala.    279; 

Union  Tel.  Co.  (S.  Dak.,  1893),  55  N.  Falls  v.  Weissinger,  11  Ala.  801;  Smith 

W.  Rep.  759.  V.  Awbrey,   19  Ala.   63;  Mitcham  v. 

Tennessee.  —  Turner    v.    State,    89  Moore,  73  Ala.   542;  Western   Union 

Tenn.   547;    King  v.  State,  91  Tenn.  Tel.  Co.  v.  Meyer,  61  Ala.  158;  Green 

617,  V.  Casey,  70  Ala.  417;  State  v.  Brant- 

Texas. — Trinity  County  Lumber  Co.  ley,  27  Ala.  44;  Morton  v.  Bradley,  30 

V.   Denham.  85   Tex.   56:    Stewart  v.  Ala.  683;  Puckett  v.  Pope,  3  Ala.  552; 

State  (Tex.  App.,  1892),  19  S.  W.  Rep.  Firemen's  Ins.  Co.  v.  Cochran,  27  Ala. 

908;   Trent  v.  State,   31   Tex.  Crim.  228;  Jesse  v.  Cater,  28  Ala.  475;  Mc- 

Rep.  251;   Galveston,  etc.,  R.  Co.  v,  Kenzie  v.  Jackson,  4  Ala.  230;  Shehan 

Wesch  (Tex.  Civ.  App.,  1893),  3i  S.  v.  Hampton,  8  Ala.  942;  Goodwin  v. 

W.  Rep.  62.  McCoy,  13  Ala.  271;  Gillespie  v.  Bat- 

Washington,  —  State    v.    Place,    5  tie,  15  Ala.  276:  Parker  v.  Parker,  88 

Wash.  773.  Ala.  365;  Sharpe  v.  Birmingham  Nat. 

Wisconsin. — Bernhardt  v.  State,  83  Bank,  87  Ala.  644;  Bowen  v.  State,  98 

Wis.  23.  Ala.  83:  Childs  v.  State,  97  Ala.  49; 

United  States. — Mattox  v.  U.  S.,  146  Columbus,  etc.,  R.  Co.  v.  Bridges,  86 

U.  S.  140.  Ala.  448;  Lunsford  v.  Dietrich,  85  Ala. 

Bemark. — Thus  a  remark  made  by  496;  Rooks  v.  State,  83  Ala.  79;  Ensley 
an  outsider  to  a  juryman  in  a  capital  R.  Co.  v.  Chewning,  93  Ala.  24:  Mid- 
case  that  the  prisoner  should  be  hung,  dleton  v.  Wilson,  84  Ala.  264;  Graham 
is  harmless  error,  where  the  whole  v.  Woodall,  86  Ala.  313;  Louisville, 
evidence  shows  him  clearly  guilty,  etc.,  R.  Co.  v.  Hall,  87  Ala.  708;  Roach 
Hilton  V.  Com.  (Ky.,  1891),  16  S.  W.  v.  Privett,  90  Ala.  391;  Golden  v.  Con- 
Rep.  826.  ner,  89  Ala.  598;  Kansas  City,  etc.,  R. 

Separation  of  Jury. — Separation  of  the  Co.  v.   Higdon,  94  Ala.  286;  Morris 

jury  during   the   trial   of  a  criminal  Min.  Co.  v.  Knox,  96  Ala.  320. 
case  where  they  were  left  without  a        Arkansas. — Merritt  v.  School  Dist., 

deputy  in  charge  was  held,  in  Louisi-  54  Ark.  468. 

ana^  to  be  reversible  error.     State  v.         California. — Reynolds  v.  Lincoln,  71 

Warren,  43  La.  Ann.  828.  Cal.  183;  Pennies.  Visher, 94  Cal.  323; 

But  the  mere  momentary  separation  People  v.  Ah  Lee  Doon,  97  Cal.  171; 

of  a  juror  from  his  associates  during  Naftzger  v.  Gregg  (Cal.,  1892),  31  Pac. 

a  view  of  the  place  of  a  homicide  is  Rep.   612;    McLennan   v.   Ohmen,   75 

not  reversible  error.     People  v.  Tarm  Cal.  558;  Southern  Pac.  R.  Co.  v.  Pur- 

Poi,  86  Cal.  22?.  cell,  77  Cal.  69;  Ex  p.  Acock,  84  Cal. 

Separation  ir.  Civil  Cases. — A  mere  50;   Waldrip   v.    Black,    74    Cal.   409; 

separation  in  a  civil  case,  unless  the  Maggini    v.    Pezzoni,    76    Cal.    631 ; 

jury  appear  to   have   been  tampered  Barkly  v.  Copeland,  74  Cal.  i;  Angell 
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3.  Complaint. — Where  a  complaint  wholly  omits  to  aver  a 

V.  Hopkins,  79  Cal.  181;   Schmidt  v.  Mississippi, — Houston  v.  Smythe,  66 

Market  St..  etc.,    R.  Co..  90  Cal.  37;  Miss.  118. 

Blakely  v.  Blakely,  89  Cal.  324;  Grant  Missouri, — Horton  v,  Kansas  City, 

V,  Sheerin,  84  Cal.  197;  Pennie  v,  Hil-  etc.,  R.  Co.,  26  Mo.  App.  349;  Craw- 

dreth,  81  Cal.  137;  Gassen  v.  Bower,  ford  v,  Spencer,  36  Mo.  App.  78;  Cres- 

72  Cal.  555.  cent  Mfg.  Co.  v.  N.  O.  Nelson  Mfg. 

Gmn^cticut, — Vail  v,  Hammond,  60  Co.,  100  Mo.  325. 

Conn.  374.  Neffraska, — Lancaster  Connty  Bank 

Dakota, — Dole  v,  Burleigh,  i   Da-  v,  Gregory,  24  Neb.  656. 

koU  227.  North XAsrolina, — Talbert  v,  Becton, 

Florida, — Florida   R.,    etc.,   Co.   v.  izi  N.  Car.   543;  Griffin  v.  Asheville 

Webster,  25  Fla.  394;  Wilson  v.  Hunt*  Light  Co.,  iii  N.  Car.  434;  Knowles 

er,  25  Fia.  469;  Gunning  v.   Heron,  v,  Norfolk,  etc.,  R.  Co.,  102  N.  Car.  59. 

25  Fla.  846.  North  Dakota,— ^VeXt  v,  Hasledahl, 

Georgia, — Livingston  v,  Marshall,  82  3  N.  Dak.  36. 

Ga.  281 ;  Day  v.  Case,  78  Ga.  58.  Pennsylvania. — Lucas   Coal  Co.    r. 

Illinois, —Ox^h^sa  v,  Eiszner,  28  111.  Delaware,  etc..  Canal  Co.,  148  Pa.  St. 

App.  269;  Walsh  V.Walsh,  114  111.  655;  227;   Radcliffe  v,  Herbst,   135  Pa.  St. 

Poor  V,    People,    142   111.   309:   Blan-  568;  Horner  v.  Marietta,  135  Pa.  St. 

chard  v.  Lake  Shore,  etc.,  R.  Co.,  126  418:  Com.  v,  Buccieri,  153  Pa.  St.  535. 

111.  416;  O'Neil  V,  O'Neil,  123  111.  361.  South  Carolina,— UcConntW  v.  Ken- 

Indiana,  —  Huntington    First    Nat.  nedy,  29  S.  Car.  160. 

Bank  v.  Williams,  126  Ind.  423;  Tay*  Texas, — Holloway  v,  Mcllhenny,  77 

lor  V,  Wootan,  i  Ind.  App.  188;  Luntx  Tex.  657;  Rains  v.  Wheeler,  76  Tex. 

V,   Greve,    102   Ind.    173;    Conley    v.  390;    Minchen    v.    State   (Tex.    Crim. 

Grove,  124  Ind.  208;  Ralston  v,  Moore,  App.,  1892),  20  S.  W.  Rep.  712;  Hunni- 

105  Ind.  243;  Becknell  ff.  Becknell.  no  cutt  v.  State,  75  Tex.   233;  Lewis   v, 

Ind.  42:  Wright  v,  Kleyla,   104  Ind.  Merchant  (Tex.  App.,  1890),  16  S.  W. 

223;  Tracewell  v,   Famsley,   Z04  Ind.  Rep.   538:  Shirley  v,  Waco  Tap    R. 

497;  Pennsylvania  Co.  v.  Marion,  104  Co.  (Tex.,  1889),  10  S.  W.   Rep.  543; 

Ind.  239;  Quill  V,  Gallivan,   108  Ind.  Richie  v.  Levy,  69  Tex.  133. 

419;  Juchert  v,  Johnson,  108  Ind.  436;  Virginia, — Grayson  v.  Buchanan,  88 

Miller  v.  Hardy,  131  Ind.  13;  State  v,  Va.  251. 

Casteel,  no  Ind.  174;  Travelers*  Ins.  Washington. — Pettygrove  v,  Roths- 
Co.  V,  Martin,  131  Ind.  155;  Royse  v,  child,  2  Wash.  6;  Penter  v,  Staight,  i 
Turnbaugh  117  Ind.  539;  Butt  v.  Butt,  Wash.  365;  Fife  v,  Olson,  5  Wash. 
I iS  Ind.  31;  Hargrove  t'.  John,  120  Ind.  789;  Ankeny  v,  Clark,  z  Wash.  549; 
285;  Colglazier  v,  Colglazier,  Z17  Ind.  McLeod  v,  Ellis,  2  Wash.  117. 
460;  Furry  v,  O'Connor  (Ind.  App.,  West  Virginia, — Hood  v.  Bloch,  29 
1691),  28  N.  E.  Rep.  103;  Camahan  v,  W.  Va.  244;  Flint  v,  Gilpin,  29  W.  Va. 
Chenoweth,  i  Ind.  App.  178;  Lehman  740;  Moundsville  v,  Velton,  35  W.  Va. 
V.  Scott,   113  Ind,  76:  Ke-tuc-c-mun-  217. 

guah  V,  McClure,  122  Ind.  541;  Cas-  Wisconsin, — Shcnners  v.  West  Side 

tetter  v.  State,  112  Ind.  445;  Langs-  St.  R.  Co.,  74  Wis.  447. 

dale  V,   Woolen,    120    Ind.    16;    Mc-  Svnmons. — So  appearance  of  a  party 

Aninch  v,  Hamilton,  i  Ind.  App.  429.  waives  any  defect  in  the  original  proc- 

lowa, — Van   Horn   v.  Overman,  75  ess  or  its  service.      Mix  v.  People, 

Iowa  421;  Maish  v.  Crangle,  80  Iowa  106  111.  425;  Beal  v.  Harrington,  116 

650:  Hainer  v,  Iowa  Legion  of  Honor,  111.  113;  Leslie  v,  Fischer,  62  111.  118; 

78  Iowa  246;  Cook  V,  Chicago,  etc.,  R.  McManus  v,  McDonough,  107  111.  100; 

Co.,  81  Iowa  S5I*  Baldwin  v.  Murphy,  82  111.  489;  Lord 

Kansas. — Missouri   Pac.   R.   Co.  v,  v,  Hendrie,  etc.,  Mfg.  Co.,  13  Colo. 

Merrill,  40  Kan.  404.  393;  Union  Pac.  R.  Co.  v.  DeBusk,  12 

Kentucky, — Carr  v.   Watkins  (Ky.,  Colo.   294 ;   Hayworth   v,   Rogan,   77 

1888),  9  S.  W.  Rep.  218.  Tex.  362;  Schmitt  v,  Drouet,  42  La. 

Massachusetts.  —  May    v,    Whittier  Ann.    716;   Benson  v.   Carrier,  28  S. 

Mach.  Co.,  154  Mass.  29.  Car.  119;  Guarantee  Trust,  etc.,  Co. 

Michigan, — Hoff man  z'.  Churchill,  74  v,   Buddington,  23  Fla.  514;  Bates  v, 

Mich.  23s;  Smith  v,  Pinney,  86  Mich.  Scott,  26  Mo.  App.  428.    See  article 

484;  People  V,  Schulu,  8$  Mich.  1x4.  Appearances. 
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material  fact  essential  to  a  valid  cause  of  action  judgment  will  be 
reversed,  although  no  question  is  made  below  ;*  other  defects  not 
materially  prejudicial  to  the  appellants  are  generally  deemed 
cured  by  verdict.* 

ProeMdiaf  to  Trial. — ^Where  there  is  v.  Carter  (Tex.  Civ.  App.,  1S93),  21  S. 

express  agreement  to  proceed  to  trial  W.  Rep.  688;  Western  Union  Tel.  Co. 

on  the  pleadings  as  they  are  without  v.  Evsms,  iTez.  div.  App.  297;Looney 

further  addition,   all  objections    are  v,  Linney  (Tex.  Civ.  App.,  1892),  21 

waived.      Farmers'   L.   &    T.   Co.   v,  S.    W.   Rep.   409;    Bass    v.    Roanoke 

Canada,  etc.,  R.  Co.,  127  Ind.250.  Nav.,  etc.,  Co.,  iii  N.  Car.  439;  Bates 

Disoontixiuaneo. — Where    a  plainti£f,  v,  Babcock,  95  Cal.  479;  Johnson  v. 

after  the  court  has  erroneously  ruled  Burnside  (S.  Dak.,   1JS92),  52   N.   W. 

that  there  is  a  misjoinder  of  causes  of  Rep.  1057;  Thompson  v,  Vrooman(Su- 

action,  acquiesced  in  the  ruling  and  preme  Ct.),  21  N.  Y.  Supp.  179. 

discontinued  as  to  one  cause  of  action,  Motion  for  IMimlsstl. — Error  in  deny- 

he  will  be  deemed  to  have  waived  the  ing  a  motion   made   for  dismissal  of 

error.     Hogsett  v,  Ellis,  17  Mich.  351.  the  complaint  is  not  available  where 

Order    Framing   Issues.  —  Where  an  the  error  or  defect  is  cured  by  subse- 

order  to  frame  issues  for  the  jury  is  quent  introduction  of  evidence  by  the 

erroneous   because   there    is    only  a  defendant.     Myers  v.  Cohn  (C.  PL), 

question  of  law  to  be  tried,  neverthe-  23  N.  Y.  Supp.  996;  Schenectady, etc., 

less  the  court  will  not  reverse  where  Planks  Road  Co.  v.  Thatcher,  11  N.  Y. 

the  decision  is  right  upon  the  merits.  112;  Tiffany  v.  St.  John,  65  N.  Y.  314; 

Scranton  School  Dist.  v»  Simpson,  133  Painton  v.  Northern  Cent.  R.  Co.,  83 

Pa.  St.  202.  N.  Y.  7. 

Election  of  Causes. — Where  the  court  Defendant's   Pleading — Rejection    of 

should  have  compelled  the  plaintiff,  on  Plea, — The  rejection  of  a  proper  plea 

motion,  to  elect  between  two  causes  of  offered  by  defendant  will  be  presumed 

action,  and  refused,  but  confined  him  to  on  appeal  to  have  prejudiced  him  un* 

proof  of  one  cause  only,  it  is  harmless  less   the  contrary  is   clearly  shown, 

error.     Pinnell  v,  St.  Louis,  etc.,  R.  Flint  v,  Gilpin,  29  W.  Va.  740. 

Co.,  49  Mo.  App.  170.  Estoppel, — Where  a  plea  of  estoppel 

Beferenoe  to  Exhibit. — Reference  in  is   treated  as  sufficient  on  the   trial, 

a  complaint  to  an  exhibit  cannot  be  it  cannot   be   questioned  on   appeal, 

made  to  supply  a  defect  in  failing  to  Hughes  v,  Wheeler,  76  Cal.  230. 

allege  a   material  averment    therein.  Application  to  File  Answer. — Where 

Armstrong   v.    Farmers'   Nat.    Bank,  the  court  refused  the  application  of  de- 

130  Ind.  508;  Wilson  v.  Vance,  55  Ind.  fendant  for  permission  to  filean  affirm- 

584;  Knight  V.  Flatrock,  etc..  Turn-  ative   answer  after    the   issues  were 

pike  Co..  45  Ind.  134;  Pollard  v.  Bow-  closed — held^  harmless  error  where  the 

en,  57  Ind.  232.  evidence  contained  in  the  record  and 

1.  Warsaw  v,  Dunlap,  112  Ind.  579;  the  special  verdict  show  that  the 
Taylor  v,  Johnson,  113  Ind.  164;  Du  matter  proposed  to  be  set  forth  in  the 
Souchet  V,  Dutcher,  Z13  Ind.  249;  affirmative  answer  were  actually  given 
Knight  V,  Knight,  6  Ind.  App.  268;  in  evidence  and  embraced  in  the  ver- 
Myers  v.  Cohn  (C.  PI.),  23  N.  Y.  Supp.  diet.  Lake  Erie,  etc.,  R.  Co.  v.  Mugg, 
996;  Momeyer  v.  New  Jersey  Sheep,  132  Ind.  168. 

etc.,  Co.  (Supreme  Ct.),  20  N.  Y.  Supp.  Plea  in  Abatement, — Where  a  plea  in 

814;    Rowland   v.    Sprauls    (Supreme  abatement   to  a  writ,  served  on  the 

Ct.),  21  N.  Y.  Supp.  895;  Santa  Monica  treasurer  of  a  company  instead  of  the 

First  Nat.    Bank   v.  Kowalsky  (Cal.,  president  not  found^n  the  county,  sets 

1893),  31  Pac.  Rep.  1133;  McMahon  v,  up  that  the  president  resided  in  the 

Rooney,  93  Mich.  390.  county  and  was  not  absent  therefrom 

Unless   the   answer  sets   forth  the  ^-held^  that  although  it  was  error  to 

complementary     facts.      Schenck     v.  strike  the   plea  from   the   file,  as  it 

Hartford  F.  Ins.  Co.,  71  Cal.  28.  tendered  an  issue  of  fact,  neverthe- 

2.  Brygger  v,  Schweitzer,  5  Wash,  less  the  issue  was  immaterial,  as 
564;  Bell  V,  Waudby,  4  Wash.  743;  the  real  question  was  whether  he 
Dearborn  Foundry  Co.  v.  Augustine,  could  be  found  in  the  county,  and 
5  Wash.  67;  Western  Union  Tel.  Co.  hence  the  error  was  harmless.     Chi- 
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Affeetiiig  <hi«  Count. — So  an  error  aflfecting  one  count  of  a  com- 
plaint  will  not  warrant  reversal  of  the  judgment  or  verdict  where 
there  is  a  remaining  count  sufficient  to  support  it.^  The  same 
rule  holds  as  to  indictments.* 

c.  Amendments. — An  error  in  granting  or  denying  an  applica- 
tion for  leave  to  amend  pleadings  which  could  not  have  affected 
the  result  of  the  trial,*  or  in  granting  or  denying  a  motion  to  strike 

cago  Sectional  Electric  Underground  114;  Boettcher  v.  Colorado  Nat.  Bank, 

Co.  V,  Congdon  Brake  Shoe  Mfg.  Co.,  15  Colo.  16. 

Ill  111.  309.  Georgia, — Hadden  v,  Larned,  87  Ga. 

Judgment  Ignoring  Pleas, — A  judg-  634;  McKamy  r.  Cooper,  81  Ga.  679. 

ment  by  default  ignoring  pleas  not  re-  Indiana, — Heaston     v,    Cincinnati, 

quired  to  be  verified  by  afBdavit,  fol-  etc.,  R.  Co.,  16  Ind.  275;  New  Albany 

lowed  by  a  writ  of  inquiry,  where  one  v,  McCulloch,  127  Ind.  500;  Chicago, 

is  necessary  and  proper,  will  not  be  etc.,  R.  Co.  v.  Hunter,  128  Ind.  213; 

reversed  as  error,  for  the  irregularity  Chaplin  v,  Sullivan,  128  Ind.  50;  Lewis 

is  one  which  could  work  no  injury  to  v,  Godman,  129  Ind.  359;  McCray  v, 

the  defendant.     Home   Protection  v,  Humes,  116  Ind.  103. 

Caldwell,  85  Ala.  610;  McCoy  v,  Har-  Iowa, — Bangs  v.  Berg,  82  Iowa  350; 

rell,  40  Ala.  232;  Dougherty  v.  Col-  Crismon  v.  Deck,  84  Iowa  344. 

quitt,  2  Ala.  337.  Kansas, — Great  Spirit   Springs  Co. 

1.  Buffer  V,  Miller,  74  Md.  454.  v,  Chicago  Lumber  Co.,  47  Kan.  672; 
Error  Cored  by  Statute.— Defects   in  Leroy,  etc.,  R.  Co.  v.  Small,  46  Kan. 

pleading  which    might  be    amended  300. 

will  be  deemed  amended  on  appeal,  Kentucky, — Dunn  v,  Dunn,  i  J.   T. 

under  Code  of  Indiana.     Watt  v,  Pitt-  Marsh.  (Ky.)  585;  Stone  v,  Mattingly 

man,  125  Ind.  168.  (Ky.,  1892),  19  S.  W.  Rep.  402. 

So  where  d  judgment  sustained  by  Maryland. — Forrestell  v.  Wood(Md., 

proof  is  rendered  on  a  count  of  a  com-  1891),  23  Atl.  Rep.  133. 

plaint  ex  contractor  error  in  overruling  Minnesota, — Rau  v,  Minnesota  Val- 

another  count  ex  delicto  v&  harmless  un-  ley  R.  Co.,  13  Minn.  442. 

der  Rev.  Stat.  Ind.  1886,  §  341,   ex-  Missouri, — South  Joplin  Land  Co.  v, 

pressly  providing  that  no  case  shall  Case,  104  Mo.  572. 

be  reversed  for  improperly  overruling  Nebraska, — Union    Pac.  R.    Co.    v, 

or    sustaining    a    demurrer    for  this  Broderick,  30  Neb.  735. 

cause.    Furry  «'.  O'Connor  (Ind.  App.,  New    York, — Nicholas  v,   ScrantoQ 

1891),  28  N.  E.  Rep.  103.  Steel   Co.   (Supreme   Ct.),    18    N.   Y. 

Error  Affecting  Immaterial  Fanigraph.  Supp.  623;  Dexter  v,  Ivins,  133  N.  Y. 
— Error  in  instructions  and  rulings  of  551;  National  Steamship  Co.  v.  Shea- 
the trial  court  afifecting  a  paragraph  of  han,  122  N.  Y.  461;  Dexter  v,  Ivins 
complaint  is  unavailing  on  appeal  (Supreme  Ct.),  15  N.  Y.  Supp.  495. 
where  it  is  clear  that  the  verdict  is  Pennsylvania, — Battles  v,  Sliney, 
wholly  based  on-  an  entirely  different  126  Pa.  St.  460. 

one.     Knight  v.    Knight  (Ind.  App.,  Texas, — Boren  v.  Billington,  82Tex. 

1892),  30  N.  E.  Rep.  421;  Wallace  v.  137;  Petty  v,  Lang  (Tex.,  1891),  16  S. 

J^ng,  105  Ind.  522.  W.  Rep.  999;  Radam  v.  Capital  Mi- 

2.  Stephens  zf.  State,  53  N.  J.  L.  245.  crobe  Destroyer  Co.  (Tex.,  1891),  16 
8.  Alabama, — Masterson  v.  Master-  S.  W.  Rep.  990;  New  York,  etc.,   R. 

son,  32  Ala.  437;Boykin  v.  Persons,  95  Co.  v.   Gallaher,  79  Tex.  685;  Richie 

Ala.  626;  Golden  v.  Conner,  89  Ala.  v.  Levy,  69  Tex.  133. 

598;  Salm  V,  State,  89  Ala.  56.  Utah, — Walton  v.  Jones,  7  Utah  462. 

California. — Southern  Pac.  R.  Co.  ».  Washington, — Lee  v,  Lee,  3  Wash. 

Purcell,  77  Cal.  69;  Cain  v,  Cody(Cal.,  236;  Chilberg  v,  Jones,  3  Wash.  530. 

1892),  29  Pac.  Rep,    778;  Jackson  v,  Wisconsin, — Bridgeport    Bank    v, 

Jackson,  94Cal.  446;  Green  v,  Clifford,  Randall,  15  Wis.  541. 

^  Cal.  49;  Gillespie  v,  Wright,  93  Cal.  See  also  article  Amendments,  Vol. 

169;  Carter  ».   Paige  (Cal.,  1889),  20  I.,  p.  533. 

Pac.  Rep.  729.  Leave  to  Amend.  —  Where  leave  to 

0/t?r(7^i9.—Gwynnv.  Butler,  17  Colo,  amend  is  improperly  granted  by  the 
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out  a  pleadingy^  or  where  the  motion  affects  only  ttninaterial 
matter  or  surplusage,*  or  where  evidence  admissible  under  the 
portion  of  a  pleading  stricken  out  is  equally  admissible  under  the 
portion  remaining,'  is  harmless.  An  error  in  over  ruling  a  motion 
to  make  a  pleading  more  specific  is  waived  by  answering  over.^ 
But  an  exception  to  an  order  striking  out  an  affirmative  defense 
is  not  waived  by  filing  a  substituted  answer.^  See  article  Ex- 
ceptions AND  Objections. 

d.  Rulings  ON  Demurrers — Sutaialaf  l^emnnw.— Error  in  sus- 
taining a  demurrer  to  a  portion  of  a  pleading  is  immaterial  where 
evidence  of  the  facts  alleged  therein  is  admissible  under  some 
other  portion  thereof,*  as  where  a  demurrer  is  erroneously  sus- 
tained to  part  of  an  answer;^   or  to  a  paragraph  of  a  com- 

cooTt,  but  no  atiMndment  5s  actually  IHinais. — Farkes  v.  HoIm««,  S2  111. 

made,  th«  error  is  harmless.    Golden  592. 

V.  Conner,  89  Ala.  598.  InJinna, — ^Mason  9.  Mason.  102  Inxl. 

1.  Listmanv.  Hkkey (Supreme  Ct.),  38;  Wilson  v.  Root,  43  Ind.  486;  Fuller 
19  K.  Y.  Supp.  S8o;  Stef^man  v.  Hoi-  9.  Wright,  59  Ind.  333;  Dickerson  v. 
ifn^swoith  (Supreme  Ct.),  16  N.  Y.  Tamer,  15  Ind.  4;  Snyder  v.  White, 
Supp.  890;  Mason  v.  Roll,  130  Ind.  15  Ind.  loi;  Hope  9.  Collins,  17 
260;  Crawford  v.  Anderson,  129  Ind.  Ind.  298  ;  Bondurant  v.  Bladen, 
it7:  Johnson  v.  firown,  130  Ind.  534;  19  Ind.  160;  Bartholomew  County 
Holland  v,  Holland,  131  Ind.  rg6;  9.  Jameson,  66  Ind.  154;  Epperson 
Brickley  9.  Edwards,  131  Ind.  3;  Ken-  9,  Hostetter,  95  Ind.  583;  Luntz  v. 
dallTille  First  Hat.  Bank  V.  Stunley,  4  Greve,  los  Ind.  173;  Landwerlen  v. 
Ind.  App.  SI3;  Atlantic  Glass  Co.  «.  Wheeler,  106  Ind.  523;  Hargrove  v. 
Noizet,  S8  Oa.  43;  Knox  County  Mut.  John,  r20  Ind.  t65;  Colchcn  v.  Kinde, 
Ins.  Co.  V.  Bowersox,  6  OhioCir.  Ct.  120  Ind.  88:  HuntingtcMi  v.  Hawley, 
Rep.  97s;  Middleton  Furniture  Mfg.  rvo  Ind.  50&;  Carr  v.  Hays,  no  Ind. 
Co.  V,  Philadelphra«etc.,  R.  Co.«  145  406;  Miller  v.  Hardy,  131  Ind.  13. 
Pa.  St.  187:  Lee  r.  Lee,  3  Wash.  ^36.  Ivvnt, — Watson  CtMtl,  etc.,  Co.    ». 

2.  Riggenbery  v.  Hartman,T24l»d.  James,  72  Iowa  184. 

186;  Gill  V,  State,  72  Ind.  266;  Holland  Ttx»t, — Jefferson    Nat.     Bank     v, 

V,  Holland,  131  tad.  T96;  Spntgue  9.  Texas  Investment  Co.,  74  Tex.  421. 

Pritchard,  108  Ind.  491;  Toledo  Sav.  7*Aia^mm, — Kansas  City, etc.,  R.Co. 

Bank  v.  Rathmann,  78  Iowa  288;  Ke-  v.  Higdon,  94  Ata.  286;  Sims  r.  Herti- 

maha  County  t,  Frank,  12017.  S.  41.  field   (Ala.,   1891),   to  So.  Kep.  227: 

S.  Colgiazier  tr.  Col^lazier,  T17  lod.  Rosenbergs.    H.   B.   Claflin   Co.,  95 

460;  Day  V,  Case,  7B  Ga.  58.  Ala.  249;    Manning  9.  Maroney,  87 

4.  Randolf  v,  Bloomfidd,  77  Iowa  Ala.  563;  Maness  v,  Henry,  96  Ala. 
50.  454;  Richmond,  etc..  R.  Co.  v.  His* 

5.  Schulte  V,  Little  John,  3  Wasli.  song,  97  Ala.  187;  KMinady  v.  Lam- 
129.  ben,    37   Ala.   57;    Pollalt    v.    Brash 

6.  Alaham; — Fail  v.  McAxthur,  32  Electric  Assoc.  (Dist.  of  Alabama), 
Ala.  26;  Stedham  9.  Stedhacn,  32  Ala.  128  U.  S.  447;  Moses  r.  Lawrence 
525;  Rodgers  V.  Brazeale,  34  Ala.  512;  County  Bank(IHst.  of  Alabama),  149 
Gog){ittS  V.  Smith,  35  Ala.  683;  Kan-  U.  S.  298. 

nady  Tf,  Lambert,  37  Ala.  57;   Man*  ^t^^a.-^Samnis  v.  Wightman^  3T 

ning  V,  Maroney,  87  Ala.  569;  Capital  Fla.  10. 

City    Water  Co.   v,    National  Meter  Illinois, — Walsk  v,  Walsh,  114  lU. 

Co.,  89  Aki.  401.  655;  Wineman  v.  Obeme,  40  111.  App. 

Arkansas. — Anderson  v.   Dunn,  19  269. 

Ark.    650;    Prewett    v,    Vaughn.    21  /wA'^wa.— Ralston    v.    Moore,    105 

Ark.  417;  Spencer  v,   McDonald,  22  Ind.  -243;   Beckne^I  v.  Becknell,   no 

Ark.   466;    Norris    v.   State,  *22  Ark.  Ind.  42;  Cnow  v.  Carver,  133  Ind.  260; 

524:  Gulledge  v.  Howard,  23  Ark.  61.  Fisher  f^.  Bush^  133  Ind.  315. 

Connecticut.  —  Conpland  v,    Honsa-  Virginia, — Virginia    F.,   etc.,    Ins. 

tonic  K.  Co.,  6t  Conn.  531.  Co.  r.  Buck,  88  Va.  517. 
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plaint  •/  or  where  the  whole  case  was  fully  developed  by  evidence, 
and  no  other  result  than  that  reached  would  have  been  justi- 
fied.* An  error  in  sustaining  a  defective  demurrer  to  an  in- 
suflScient  answer  is  immaterial.' 

Oyermling  Demnrrerg.— Error  in  overruling  a  demurrer  to  a  portion 
of  pleading  is  harmless  where  no  evidence  is  introduced  under 
its  allegations  ;^  or  where  the  same  evidence  might  have  been 

So   in    sustaining    a    demurrer    to  io6    Ind.    560;    Hays    v.  Hedges,  79 

pleadings  where  another  plea  of  the  Ind.  288. 

same  fact  exists.     Sammis  v,  Wight-  So  where  different  counts  in  an  an- 

man,  31  Fla.  12.  swer  plead  the  same  facts  in  different 

floitaining  Demnrror  toSpoeialPloa. —  language  a  ruling  sustaining  a  de« 
In  an  action  for  negligence  against  a  murrer  to  one  count  is  error,  but  not 
railroad  company  for  loss  of  a  passen-  reversible.  Watson  Coal,  etc.,  Co.  v. 
ger's  dog,  for  which  no  fare  had  been  James,  72  Iowa  184. 
paid,  the  company  pleaded  a  general  Babieqnont  Withdrawal. — "  As  it  was 
denial  and  three  special  pleas,  each  not  available  error  to  sustain  a  demur- 
setting  up  a  rule  of  the  company  de-  rer  to  the  reply  at  the  time  of  the  rul- 
fining  terms  on  which  such  animals  ing,  we  do  not  think  the  appellant 
would  be  carried.  Held^  that  the  sus-  could  make  it  available  by  withdraw- 
taining  of  the  demurrer  to  such  spe-  ing  the  general  denial  on  a  subsequent 
cial  pleas  was  harmless  error,  as  the  day."  Cincinnati,  etc.,  R.  Co.  v. 
defendant  might  introduce  the  same  Smith,  127  Ind.  461;  Kidweli  v.  Kid- 
evidence  under  the  general  denial,  well,  84  Ind.  224. 
Kansas  City,  etc.,  R.  Co.  v,  Higdon,  2.  Houston  v.  Smythe,  66  Miss.  118; 
94  Ala.  236;  Mitcham  v.  Moore,  73  Campbell  v,  Lunsford,  83  Ala.  512; 
Ala.  542;  Rice  v.  Dreannen,  75  Ala.  Butt  v.  Butt,  118  Ind.  31. 
335;  Louisville,  etc.,  R.  Co.  v.  Davis,  Error  in  sustaining  a  demurrer  to 
91  Ala.  487.  a  cross-complaint    is   non-prejudicial 

Pretvmptiott. — The  general  rule  is  where  the  finding  of  facts  negatives 
that  when  a  demurrer  is  improperly  the  facts  alleged  therein.  Wendlandt 
sustained  to  a  pleading  the  presump-  v.  Cavanaugh,  85  Wis.  256. 
tion  of  injury  arises  and  will  effect  8.  Foster  v,  Dailey,  3  Ind.  App.  530. 
a  reversal,  unless  it  appears  by  the  Answer  to  *  Insnfflciont  Complaint. — 
record  that  injury  did  not  result  to  the  But  it  is  prejudicial  to  sustain  a  de- 
party  against  whom  the  ruling  was  murrer  to  an  answer  to  an  insufficient 
committed,  Owings  «^.  Binford,  80  Ala.  complaint.  Indiana  Live  Stock  Ins. 
421;  holding,  however,  that  when  it  Co.  v.  Bogeman,  4  Ind.  App.  237. 
affirmatively  appears  that  the  defend-  Domurrer  Carried  BacktoBopIieatioii. — 
ant  has  had  under  the  general  issue  Error  in  carrying  the  demurrer  to  a 
all  the  benefits  he  could  have  had  replication  back  to  the  plea  is  harm- 
under  the  special  pleas  to  which  the  less  where  appellants  have  stood  by 
demurrer  was  sustained,  the  error  was  their  demurrer  to  the  replication  and 
not  a  cause  for  reversal,  the  record  re-  the  replication  is  good.  Poor  v,  Peo- 
butting  presumption  of  prejudice.  pie,  142  111.  309. 

1.  Vermillion  County  t^.  Cbipps,  131  Failure  to  IHsmias. — Where  in  an  ac- 

Ind.    56;    McFadden  v.  Schroeder,  4  tion  against  defendant' railroad  com- 

Ind.   App.  305;  Miller  v.   Hardy,  131  pany  directors  were  misjoined,  a  de- 

Ind.  13;  Ratliff  f.  Stretch,  117  Ind.  526:  cree  sustaining  a  demurrer  of  the  rail- 

O'Donahue  v,  Creager,  117  Ind.  372;  road  company,  but  failing  to  dismiss 

Reid  V.Johnson,  132  Ind.4i6;McCreary  the  bill,  was  reversible  error  where  it 

V.  Jones,  96  Ala.  592;  Bromley  v.  Bir-  appeared  that  no  possible  aspect  of  the 

mingham  Mineral  R.  Co.,  95  Ala.  397;  case  made  by  the  bill  could  prove  in- 

Espalla  V,  Wilson,  86  Ala.  487;  Con-  jurions  to  defendant,  the  answers  of 

solidated  Nat.   Bank  v.  Pacific  Coast  the  misjoined  directors  not  being  evi- 

Steamship  Co.,  95  Cal.  i;    Pollak  v,  dence  against  the  railroad  company. 

Brush   Electric  Assoc.,  128  U.  S.  447;  Norwood  t/.  Memphis,  etc.,  R.  Co.,  72 

Hood  V.  Bloch,  29  W.  Va.  244;  Sohn  v.  Ala.  563. 

Jervis,  loi  Ind.  578  ;  Leary  v.  Moran.  4.  Rinehart   v,    Niles,  3  Ind.  App. 
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admitted  under  another  pleading  not  demurred  to  ;^  or  to  one 
paragraph  of  a  complaint  where  the  judgment,  verdict,  or  finding 
rests  on  another  sufficient  to  support  it.*  But  it  is  reversible 
error  where  a  general  verdict  is  rendered  on  a  complaint  embrac- 
ing a  good  and  a  bad  count  after  a  demurrer  to  the  latter  has  been 
overruled,  if  the  verdict  does  not  specify  upon  which  count  it  is 
based.'  Overruling  a  demurrer  to  an  answer  is  harmless  error 
where  the  plaintiff  fails  to  prove  his  cause  of  action.* 

Error  Cured.— Error  in  an  order  overruling  a  demurrer  to  evidence 
made  at  the  close  of  plaintiff's  evidence  will  not  be  considered  on 
appeal  when  defendant  thereafter  introduces  evidence,'  nor  where 
after  a  demurrer  to  a  pleading  is  sustained  a  party  amends  so  as 
to  have  the  benefit  of  all  allegations  in  the  pleading  rejected,*  or 

553:  Ogden  v,  Kelsey,  4  Ind.  App.  299;  Union  Cent.  Ins.  Co.  v.  Huyck,  5  Ind. 

Peeler  v.  Lathrop,  48  Fed.  Rep.  780;  App.  474;  Morrison  v,  KendaU  (Ind. 

Ladd  V,  Smith  (Ala.,  1892),  10  So.  Rep.  App.,  1893),  33  N.  E.  Rep.  37o;Slator  v. 

836.  Trostel  (Tex.  Civ.  App.,  1892),  21  S. 

1.  An  error  in  overruling  demurrer  W.  Rep.  285;  People  v,  Ricker,  142  111. 
to  certain  paragraphs  of  a  reply  ap-  650. 

plicable  to  some  of  joint  defendants  is  8.    Herschman    v.    Pascal,   4    Ind. 

harmless   where   the  court   finds  the  App.  330;  Ryan  v.   Hurley,  119  Ind. 

liability  of  all  the  defendants   upon  115;  Rinehart  v,  Niles,  3  Ind.   App. 

proof  admissible  independently  there-  553. 

of.     Rinehart  v.   Niles,  3  Ind.  App.  Where  a  paragraph  may  be  eliml- 

553.  nated  from  a  complaint  and  the  judg- 

CroM-oomplaint. — So  the  overruling  ment  still  stand  on  other  paragraphs, 

•of  a  demurrer  to  a  cross*com plaint,  and  the  record  shows  the  verdict  not 

making  no  issue  not  made  by  the  orig-  to  be  based  on  the  bad  paragraph,  the 

inal  pleading,  does  not  prejudice  the  judgment   will  not  be  reviewed,   al- 

demurrant.      Millan    v.    Hood   (Cal.,  though  the  court  erred  in  overruling 

1892).  30  Pac.  Rep.  1107.  a    demurrer  to  the   bad    paragraph. 

Answer. — An  error  in  overruling  a  Ohio,  etc.,  R.  Co.  v,  Collarn,  73  Ind. 

demurrer  to  a  bad  paragraph  of  an  261. 

answer  is  not  harmless,  although  there  Jvdgmont  Betting  on  Bad  Paragraph. — 

are  other  and  good  paragraphs,  since  Where  a  demurrer  has  been  overruled 

it  prejudices  the  plaintiff  to  hold  an  to  a  bad  paragraph  of  a   complaint 

answer    to   be    a  bar    to    his    cause  upon    which    the    judgment     partly 

of    action    which    does    not    contain  rests,  the  error  is  prejudicial.   Carrv. 

facts  constituting   a  defense.      Scott  Hays,  no  Ind.  416;  Evansville,  etc., 

V.  Stetler,  128  Ind.  385,  citing  Messick  Steam  Packet  Co.  t^.  Wildman,  63  Ind. 

V.    Midland    R.    Co.,    128    Ind.     81;  370;  Logansport  v.  La  Rose,  99  Ind. 

Thompson  v.  Lowe,  in  Ind.  272;   Ep-  117;  Pennsylvania  Co.  v.  Holderman, 

person  v.  Hostetter,  95  Ind.  583;  Mc-  69   Ind.   18;   Ethel  v,  Batchelder,   90 

Comas  V,  Haas,  93  Ind.  276;  Abdil  v.  Ind.  520. 

Abdil,   33    Ind.   460;   Eve    v.    Louis,  Judgment  Ignoring  Facte.— Where  a 

91  Ind.  457;  Sims  V.  Frankfort,  79  Ind.  judgment  is  rendered  for  a  plaintiff  ig- 

446;  Over  V,  Shannon,   75    Ind.  352;  noring  facts  alleged   in  certain  para- 

Kernodle  v.  Caldwell,  46  Ind.  153.  graphs  of  a  complaint,  error  in  over- 

Indietment.  —  A  general  verdict  of  ruling  a  demurrer  thereto  is  harmless, 

guilty  will  be  set  aside  where  a  sepa-  Irey  v.  Mater  (Ind.,  1892),  31   N.  E. 

rate  demurrer  is  filed  to  each  count  of  Rep.  69;  Martin  v.  Cauble,  72  Ind.  67; 

an    indictment  and    all    but  one  are  State  v.  Vogel,  117  Ind.  188;  Miller  v. 

improperly    overruled.       Avirett     v.  Hardy,  131  Ind.  13. 

State,  76  Md.  510.  4.  Koenigheim  v.  Miles,  67  Tex.  113. 

2.  Evansville,  etc.,  R.  Co.  v.  Mad-  6.  Bowen  w.  Chicago,  etc.,  R.  Co., 
<Jux,  134  Ind.  571;  Hill  V.  Pollard,  133  95  Mo.  268;  Guenther  v,  St.  Louis, 
Ind.  588;  File  v.  Springel,  132  Ind.  312;  etc.,  R.  Co.,  95  Mo.  286. 

Knight  V.    Knight,  6  Ind.  App.   268;        6.  Kitchen  v,  Londenback,  25  Ohio 
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pleads  over  after  the  demurrer  is  sustained  or  overruled.* 

7.  Affecting  Evidence — a.  In  General, — Erroneous  rulings  af- 
fecting the  admission  or  rejection  of  evidence  are  not  available 
on  appeal  to  reverse  the  judgment,  although  proper  objections 
and  exceptions  were  taken  thereto,  where  the  record  clearly 
shows  that  they  could  not  have  prejudiced  the  appellant.* 

L.  J.  142.     See  article  Amendments,  Babteqnont  Amendment. — The  subse- 

Vol.  I.,  p.  624.  quent  amendment  of  a  pleading  so  as 

A   party   who   amends   his  answer  to  obviate  the  grounds  of  a  demurrer 

after  a  demurrer  is  sustained  waives  thereto  renders  harmless  any  error  in 

error  therein.     Martin  v.  Capital  Ins.  overruling  the  demurrer.     Adamson 

Co.,  85  Iowa  643.     See  article  Amend-  v.  Shaner,  3  Ind.  App.  448;  Travelers' 

MENTS,  Vol.  I.,  p.  625,  note.  Ins.  Co.  v.  Martin,  131  Ind.  155. 

1.  Colorado, — Dingle   v.  Swain,    15  Cured  by  Bpeelal  finding. — An  error 

Colo.  120;  Sylvester  v.  Craig,  18  Colo,  in  sustaining  a  demurrer  to  a  reply  is 

44.  cured  where  a  special  finding  is  made, 

Illinois, — School  Directors  v.    Kin-  conclusions  of  law  based  thereon  and 

nel,  31  111.  App^537:  Geary  v.  Bangs,  excepted  to,  containing  all  the  facts 

X38  111.  77:  Richardson  V.  O'Brien,  44  setup  in  the  reply  demurred  to.  Miller 

111.  App.  243,  V.  Hardy,  131  Ind.  13;  State  v,  Vogel, 

Indiana, — Wabash,  etc.,   R.   Co.  v,  Z17  Ind.  188. 

Morgan,  132  Ind.  430;    Ball  v.  Ball,  %,  Alabama, — McDonald?/. Jacobs,  85 

132   Ind.   156;    Evans   v.  Queen    Ins.  Ala.  64;     Bozeman   v,   Bozeman,    83 

Co.,  5  Ind.  App.  198.  Ala.  416;  Holland  v,  Bergan,  89  Ala. 

Iowa, — Seippel  v,   Blake,  80    Iowa  622;    Robinson  v.  State,  84  Ala.  434; 

142;   Stanbrough  v,  Daniels,  77  Iowa  Western  R.   Co.  v.  Lazarus,  88  Ala. 

561;   Wing  V.   Red  Oak  Dist.  Tp.,  82  453;    Collins  v,  Jones,  83   Ala.    365; 

Iowa  632.  Falls  v,  U.  S.   Savings,  etc.,  Co.,  97 

/Kentucky. — Blackburn  v,  Blackburn  Ala.  417. 

(Ky.,  1889),  II  S.  W.  Rep.  712.  Arkansas, — Fort  f^.State,52  Ark.  180. 

Maryland. — State   v.    Banks    (Md.,  California, —  People    v,   Collins,   75 

X892).  24  Atl.  Rep.  540.  Cal.  411;   Menk  v.  Home  Ins.  Co.,  76 

Montana, —  Perkins    v,     Davis,     2  Cal.  50;  Tivnen  v,  Monahan,  76  Cal. 

Mont.  474:   Collier  v.  Ervin,  3  Mont.  131;    Hanscom   v,  Drullard,   79  Cal. 

142;    Francisco   v,   Benepe,  6   Mont.  234;   Raynor   v.   Drew,  72    Cal.   307; 

243.  Paulson  V,  Nunan,  72  Cal.  243 ;  People 

Nebraska, — Buck  v.  Reed,  27  Neb,  v,  Fitzpatrick,  80  Cal.  538;  Osment  v. 

67;  Becker  v,  Simonds,  33  Neb.  680.  McElrath,    68    Cal.    466;     People    v» 

Texas, — Bonner  v,  Glenn,  79  Tez.  Lemperle,   94    Cal.   45:    Cashman  v. 

531.                                          *  Harrison,  90  Cal.  297;  Southern  Pac- 

£//0>&.— Spanish  Fork  City  v.  Hop-  R.  Co.   v,   Purcell,  77  Cal.  69;  West 

per,  7  Utah  235.  Coast  Lumber  Co.  v,  Newkirk,  8oCaU 

Virginia, — Darracott  V.Chesapeake,  275;  Silvarer  v,  Hansen,  77  Cal.  579; 

etc.,   R.  Co.,   83  Va.  288;    Harris   v,  Goldman    v,   Bashore,   80    Cal.    146; 

Norfolk,  etc..  R.  Co.,  88  Va.  560.  People  v.  Levy,  71  Cal.  618;  Thomas 

Complaint.  —  As    by   answering    on  v,    Jameson,    77   Cal.   91;    Hogan  v. 

overruling  a  demurrer  to  a  complaint.  Cowell,  73  Cal.  211;   People    v,   Lee 

Spillane  v,  Missouri  Pac.  R.  Co.,  iii  Chuch,  78  Cal.  317;  People  v,  Ward^ 

Mo.  555;  West  V.  McMuUen,  112  Mo.  77  Cal.   113;  Snodgrass  v.  Parks,  79 

405;  Esbach  v,  Chicago,  etc.,  R.  Co.,  Cal.  55. 

86  Iowa  loi.  Colorado. — Markell  v.  Matthews,    3 

Sxprees  Sesenration. — Unless  defend-  Colo.  App.    49;    Equator  Min.,   etc., 

ant  expressly  reserve  his  objection  to  Co.  v,  Guanella,  18  Colo.  548;  Buck- 

the  overruling.    Bauserman  v.  Blunt,  ingham  v.  Harris,  10  Colo.  455;  Cowles 

147  U.  S.  647.  V,  Robinson,  11  Colo.  587. 

Filing Beply. — Error  is  cured  by  tiling  Connecticut. —  Bennett    v.   Gibbons, 

a  reply  on  overruling  a  demurrer  to  the  55  Conn.  450;  Tyler  v,  Waddingham, 

answer.    Schroeder  v.  Webster  (Iowa,  58  Conn.  375;  Norwalk  v,  Blanchard» 

1893).  55  N.  W.  Rep.  569.  56  Conn.  461. 
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b.  Admission  of  Evidence— la  o^ntrai.— It  is  readily  deduci- 
ble  from  the  principle  just  stated  that  the  admission  of  incom- 


Dakota. — Knapp  v.  Sioux  Falls  Nat. 
Bank,  5  Dakota  378;  Moline  Plow  Co. 
V.  Gilbert,  3  Dakota  239. 

District  of  Columbia,  —  U,  S.  v, 
Schneider  (D.  C),  21  Wash.  L.  Rep. 

45- 
^/dr«V&.— Tischler  v.  Apple,  30  Fla. 

132. 

Georgia, — Howard  v,  Glenn,  85  Ga. 

238;    Hunnicutt    v,    Georgia  Pac.   R. 

Co.,  85  Ga.  435:  Kennedy  v.  Davis,  82 

Ga.    210;     Central    R..    etc.,    Co.    v. 

Rouse,  77  Ga.  393:  Mitchell  v.  State, 

79  Ga.  730:  Ansley  v.  Hart,  77  Ga.  42; 

Favors  v. Johnson,  79  Ga.  553;  Soloman 

V,  Creech,  82  Ga.  445;  Carr  v.  State, 

84  Ga.  250;  Verdery  v.  Savannah,  etc., 
R.  Co.,  82  Ga.  675- 

Illinois, — Petefish  v,  Watkins,  124 
111.  384;  Jackson  v.  People,  126  111. 
139;  Montag  V,  People,  141  111.  75; 
Reid  V,  Foster,  37  111.  App.  76;  North 
V.  People,  139  III.  81;  Lamb  v,  John- 
son, 31  111.  App.  98;  Blanchard  v. 
Lake  Shore,  etc.,  R.  Co.,  126  III.  416; 
Schneider  v.  Manning,  121  111.  376; 
Chicago,  etc.,  R.  Co.  v,  Holland,  122 
111.  461;  Watt  V,  People,  126  III.  9; 
Farris  v.  People,  129  111,  521;  Gur- 
ney  v.  Brown,  27  111.  App.  640 ; 
Chicago,  etc.,  R.  Co.  v.  Duffin,  126 
III.  100;  Bush  V,  Stanley,  122  111. 
406. 

Indiana, — Drew  v.  State,  124  Ind.  9; 
Knight  V,  Knight,  6  Ind.  App.  268; 
Porter  v.  Waltz,  108  Ind.  40:  Cline  v, 
Lindsey,  no  Ind.  337;  Kentucky,  etc., 
Cement  Co.  v,  Cleveland,  4  Ind.  App. 
171;  Bell  V,  Ravey,  7  Ind.  App.  19; 
Adams  v,  Shaffer,  132  Ind.  331;  Spence 
V,  Owen  County,  117  Ind.  573;  Robin- 
son V.  Shanks,  118  Ind.  125. 

Iowa. — Moses  v,  Penquit,  72  Iowa 
611;  State  V,  McCahill,  72  Iowa  in; 
Van  Horn  v.  Overman,  75  Iowa  421; 
Blackmore  v.  Fairbanks,  79  Iowa  282; 
State  V,  Jordan,  87  Iowa  86;  Orcutt  v, 
Hanson,  70  Iowa  604;  State  v.  Brooks, 

85  Iowa  366;  Peck  v,  Hutchinson 
(Iowa,  1893),  55  N.  W  Rep.  511;  Bar- 
rett V,  Wheeler,  71  Iowa  662;  Kilbourn 
V,  Anderson,  77  Iowa  501;  Worden  v, 
Humeston,  etc.,  R.  Co.,  76  Iowa  310; 
Collins  V,  Valleau,  79  Iowa  626;  State 
V,  Hall,  79  Iowa  674;  Rappleye  v. 
Cook,  79  Iowa  564;  Rea  v,  Scully,  76 
Iowa  343;  Roger  v.  Winch,  76  Iowa 
546;  Dickens  v,  Des  Moines,  74  Iowa 
216;  State  V.  Pugsley,  75  Iowa  742; 


Seska  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa,  137. 

Kansas. — Chellis  v.  Coble,  37  Kan. 
558;  Burlington,  etc.,  R.  Co.  v. 
Grimes,  38  Kan.  241;  Minx  v.  Mitchell, 
42  Kan.  688;  Rich  v.  Northwestern 
Cattle  Co.,  48  Kan.  197;  Chicago,  etc., 
R.  Co.  V,  Woodward,  47  Kan.  191: 
State  V,  Woodrufif,  47  Kan.  151:  Mc- 
Garry  v,  Averill,  50  Kan.  362:  Kins- 
ley V,  Morse,  40  Kan.  577;  Missouri 
Pac.  R.  Co.  V.  Neiswanger,  41  Kan. 
621. 

Kentucky, — Andrews  v.  Hayden,  88 
I^7«  455;  Redman  v.  Stowers  (Ky., 
1889),  12  S.  W.  Rep.  290;  Clem  v. 
Com.  (Ky.,  1890).  13  S.  W.  Rep.  102; 
Allen  V,  Com.  (Ky.,  4889),  12  S.  W. 
Rep.  582;  Duncan  v.  Com.,  85  Ky., 
614;  Louisville,  etc.,  R.  Co.  v,  Mitch- 
ell, 87  Ky.  327. 

Maryland, — Blumhardt  v.  Rohr,  70 
vMd.  328. 

Massachusetts, — Gilfillan  v,  Mawhin- 
ney,  149  Mass.  264;  Hinckley  v.  Som- 
erse,  145  Mass.  326;  Com.  v,  Oakes, 
151  Mass.  59;  Norwich,  etc.,  R.  Co.  v, 
Worcester,  147  Mass.  518;  Patch  v. 
Boston,  146  Mass.  52;  Harrington  v, 
Harrington,  154  Mass.  517;  Merchants* 
Nat.  Bank  v.  Haverhill  Iron  Works 
(Mass.,  1893),  34  N.  E.  Rep.  93;  An- 
thony V.  Travis,  148  Mass.  53. 

Michigan.  —  Merkle  v,  Bennington 
Tp.,  68  Mich.  133;  Ashton  v,  Detroit 
City  R.  Co.,  78  Mich.  587;  Cooper  v. 
Lake  Shore,  etc.,  R.  Co.,  66  Mich.  261; 
Woolenslagel  v,  Runals,  76  Mich.  545; 
Badden  v.  Keeper,  91  Mich.  611; 
Brown  v,  Doren,  76  Mich.  482. 

Minnesota. — Dennis  v.  Knight,  39 
Minn.  149;  Eckman  v,  Brady  Tp. 
(Minn.,  1890),  45  N.  W.  Rep.  502;  Bar- 
rows V,  Fox,  39  Minn.  61;  Miller  v. 
Irish  Catholic,  etc.,  Assoc,  36  Minn. 

357. 
Mississippi. — Wood  v.  State,  64  Miss. 

761;  Bryant  v.  State,  65  Miss.  435. 

Missouri, — Owens  v.  Kansas  City, 
etc.,  R.  Co.,  95  Mo.  169;  O' Bryan  v. 
Allen,  95  Mo.  68;  Moffett  v.  Turner, 
23  Mo.  App.  194;  Siebert  v.  Supreme 
Council,  23  Mo.  App.  268;  Martin  v. 
Block,  24  Mo.  App.  60;  Dunn  v.  Hen- 
ley, 24  Mo.  App.  579;  Steinkamper  v. 
Manus,  26  Mo.  App.  51;  Blesse  v. 
Blackburn,  31  Mo.  App.  264;  Sloan  v. 
Frye,  36  Mo.  App.  523;  Dawson  v. 
North  America  Accident  Ins.  Co.,  38 
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petent  evidence  by  the  trial  court  is  not  reviewable  error  on  appeal 
where  it  appears  that  the  verdict  or  finding  was  not  based  upon 

Mo.  App.  355;  Gaty  v.  $ack»  19  Mo.  v.   Eller,   104  N.  Car,   853;   State  v. 

App.  470;  Schlicker  v,  Gorden,  19  Mo.  Parker,  106  N.  Car.  711;  Pattersoa  v. 

App.  479;  Durant  v,  Lexington  Coal  Wilson,  loi  N.  Car.  594;  State  v.  Shoe- 

Min.  Co.,  97  Mo.  6a;  Smiley  v.  Cock-  maker,  loi  N.  Car.  690;  Waggoners, 

rell,  92  Mo.  105;  State  v.   Pagels,  92  Ball,  95  K.  Car.  323;  State  v.  Parks. 

Mo.  30a  109  N.  Car.  813;  Durham  Tobacco  Co. 

Montana,— GWX^W,  V,  Clark,  6  Mont.  v.    McElwee  (N.  Car..  i888),  5  S.  E. 

190.  Rep.  907;  Glover  v.  Flowers,   loi   N. 

Nehraskan  —  Hamilton   v,    Ross,  33  Car.  134;  Taylor  v,  Hodges,   105   N. 

Neb.  630;  Burlington,  etc.,  R.  Co.  v.  Car.  344;  Tucker  «.  Wilkins,  105  N. 

Wallace,  28  Neb.   179;  Welton  v»  De  Car.  272. 

Yarroan,  36  Neb.  59;  Chicago,  etc.,R.  Oregon. — State  v,  Kraft,  18  Oregon 

Co.  V.  Hull,  24  Neb.  740.  550;  Hodson  v.   Goodale.  22  Oregon 

iV>vtf//a. --State   v.   Lewis,  30  Nev.  68;  Krewson   v.  Purdom,  15  Oregon 

333.  589;  State  V.  Foot  You,  24  Oregon  61. 

New  York, — Shipman   v.    Freeh,  15  Pennsylvania,  —  Com.  t^,  Clark,  130 

Daly  (N.  Y.)  151;  Kiss  v.  Messmore,  Pa.  St.  641;  Nachtman  v.   Hammer, 

58  N.  Y.  Super.  Ct.  23;  Doty  r.  Stan-  155  Pa.  St,  2Co;  Vulcanite  Paving  Co. 

ton,  50  Hun  (N.  Y.)  600;  New  York  v,  v,  Ruch,   147  Pa.   St,  251;    Haupt  v. 

National  Broadway  Bank  (N.Y.,  1891),  Haupt  (Pa.,  1888),  15  Atl.   Rep.  700; 

27  N.   E.   Rep.  555;  Doty   v.  Stanton  Hoar  v.  Leaman  (Pa.,  1888),  15  Atl. 

(Supreme   Ct.),   2   N.   Y.   Supp,   417;  Rep.  716;  Roberts*  Appeal,  126  Pa.  St. 

Peck  V,  Goodberlett,  109  N.  Y.  180;  102;  Herster  v,  Hcrster,  122  Pa.  St. 

Price  V.  Brown,  112  N.  Y.  677;  Morti-  239. 

mer  v.  New  York  El.  R.  Co.  (Super.  South  Carolina. — Johns  v.  Charlotte, 
Ct.),  6  N.  Y.  Supp.  898;  Schofield  v,  etc.,  R.  Co.,  39  S.  Car.  162;  Riggs  v. 
Scott  (Supreme  Ct.),  3  N.  Y.  Supp.  496;  Wilson,  30  S.  Car.  172;  State  v,  Eze- 
Pleiffer  w.  Campbell,  iii  N.  Y.  631;  kiel,  33  S,  Car.  115;  Frank  v,  Hum- 
Matter  of  Mellen,  56  Hun  (N.  Y.)  553;  phreys,  24  S.  Car.  326;  State  v.  Sum- 
People  t^.  Ogle,  104  N.  Y.  511;  Sieden-  mers,  36  S.  Car.  479;  McConoell  v. 
bach  V,  Riley,  in  N.  Y.  560;  Walter  Kennedy,  29  S,  Car.  180. 
A.  Wood  Mowing,  etc.,  Mach.-Co.  v,  Tennessee, — Graham t/. McReynolds, 
Pearson  (Supreme  Ct.),  19  N.  Y.  Supp.  90  Tenn.  673;  Knoxville,  etc.,  R,  Co. 
485;  Roberts  v.  New  York  El.  R.  Co.,  v,  Beeler,  90  Tenn,  548. 
128  N.  Y.  485;  People  v,  Stoddard  (Su-  TVjroj.— Bolding  v.  State,  23  Tex. 
preme  Ct.),45  N.  Y.  St.  Rep.  915;  Doty  App.  176;  Tucker  »,  Smith.  68  Tex. 
t/.  Thomson.  116  N.  Y.  515;  Stodderv.  473;  International,  etc.,  R.  Co,  v. 
New  York,  etc.,  R.  Co.,  50 Hun  (N.Y.)  Moody,  71  Tex,  614;  Beeks  v,  Odom, 
221:  Shailer  V.  Corbett (Supreme  Ct.),  70  Tex,  183;  Self  v.  State,  28  Tex. 
15  N.  Y.  Supp.  875;  White  v,  Manhat-  App.  398;  Testard  v.  State,  26  Tex. 
tan  R.  Co.  (Supreme  Ct.),  18  N.  Y.  App.  260;  Missouri  Pac.  R.  Co.  v. 
Supp.  396;  Zimmermann  v,  Jourgen-  Johnson.  73  Tex.  95;  Gulf,  etc.,  R.  Co. 
sen  (Supreme  Ct.),  24 N.  Y.  Supp.  170;  v.  Rowland,  82  Tex.  166;  Giebel  v. 
Clancey  t^.  Losey  (Supreme  Ct.),  20  N.  Smith.  28  Tex.  App.  151;  Gulf,  etc., 
Y.  Supp.  383;  Sixth  Ave.  R.  Co.  v,  R.  Co.  v.  Smith,  74  Tex.  276;  Texas 
Metropolitan  El.  R,  Co.,  138  N.  Y.  Land,  etfc.,  Co.  v.  Block,  76  Tex.  85; 
548:  Kuh  V,  Metropolitan  El.  R.  Co.  Jackson  v.  State,  31  Tex.  Crim.  Rep. 
(Super.  Ct.), 9 N.Y.  Supp.  710;  Mitch-  552;  McClelland  v.  Fallon,  74  Tex. 
ell  V,  Metropolitan  El.  R.  Co.  (Su-  336;  St.  Louis,  etc.,  R.  Co.  v.  Turner, 
preme  Ct.).  9  N.  Y.  Supp.  130;  People  i  Tex.  Civ.  App.  625;  Cassln  v.  La 
».  Clark  (Supreme  Ct.),  20  N.  Y.  Supp.  Salle  County,  i  Tex.  Civ.  App.  137; 
729;  Lerche  V.  Brasher,  104  N.  Y.  157;  Douglass  v,  Duncan,  66  Tex,  122; 
Beaver  v,  Beaver,  137  N,  Y.  59;  Fos-  Lambert  v.  Williams  (Tex.  Civ.  App., 
ter  V.  Oldham  (C.  PI.),  23  N.  Y.  Supp.  1893),  21  S.  W,  Rep.  ,io8  ;  Haley  v. 
1024;  House  V,  Lockwood,  137  N.  Y.  Manning  (Tex.  Civ.  App.,  1893).  21  S* 
259;  Williams  v.  Guile,  46  Hun  (N.Y.)  W.  Rep.  711:  Lewis  v,  Simon,  72  Tex. 
650.  470;  Howard  v.  Britton,  71  Tex.  286; 

North  Carolina.^^PnSett  etc.,  Mfg.  Bennett  v,  Kiber,  76  Tex.  385;  Kim- 
Co.  v.  Baker,  104  N,  Car.  148:  State  marie  f.  Houston,  etc.,  R.  Co.,  76 Tex. 
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It,*  or  where  the  verdict  favors  to  the  full  extent  of  his  demand 
the  party  against  whom  the  incompetent  evidence  was  admitted,* 

686;  Westmoreland  V.  Carson,  76  Tex.  Texas, — ^Whtte    v.   Wadlington,    78 

619.  Tex.  159;  Gulf,  etc.,  R.  Co.  v,  Nor- 

Utah. — Bullion,   etc.,   Min.   Co.    v,  fleet.  78  Tex.  321. 

Eureka  Hill  Min.  Co.,  5  Utah  3.  Utah, — Hyde  r.  Union  Pac.  R.  Co., 

Washington,  —  Carroll   v,   Centralia  7  Utah  356. 

Water  Co.,  5  Wash.  613;  Galliher  v,  Wisconsin,  —  Barnes    v,    Stacy,    79 

Cadwell,  3  Wash.  Ter.  501;  Boggs  v.  Wis.  55. 

Bodkin,  32  W.  Va.  566.  Thus   the    admission    of   evidence 

Wisconsin, — Baker  v.  State,  69  Wis.  which    did    not    or   could    not    have 

32;  Schrubbe  v,  Connell,  69  Wis.  476;  any  possible  influence   with  the  jury 

Hooker  v,  Brandon,  75  Wis.  8;  Beem  is    not    reversible    error.      Thrift    v, 

V.  Kimberly,  72  Wis.  343;  Biemel  v,  Redman,    13    Iowa    25;    Amsden    v. 

State,  71   Wis.  444;  Krueger  v,  Mer-  Dubuque,  etc.,  R.  Co.,   13  Iowa  132; 

rill,  66  Wis.  28;  Grace  v,  McArthur,  Covender     v.    Smith,    8    Iowa    360; 

76  Wis.  641.  Thompson  v,  Drake,  32  Ala.  99;  Estes 

Wyoming, — Link  v.  Union  Pac.  R.  v.  Booth,  20  Ark.  583;  Ruis  v,  Cham- 
Co.,  3  Wyoming  680.  bers,  15  Tex.  586;  State  v.  Green,  37 

United  States, — Hartford    L.,   etc.,  Mo.  466. 

Ins.  Co.  V,  Unsell,  144  U.  S.  439;  Na-  BAlation    to    Fleading. — When    on 

tional  Steamship  Co.  v,  Tugman,  143  neither  side  has  the  evidence  anyrela- 

U.  S.  28;  Hinckley  v,  Pittsburgh  Bes-  tion  to  the  pleading,  the  appellant  is 

semer  Steel  Co.,  121  U.  S.  264;  Shep-  estopped   from   complaining  because 

herd  v,  Baltimore,  etc.,  R.  Co.,  130  U.  appellee    introduced    evidence    of    a 

S.  426;  U.  S.  V,  Badeau,  31  Fed.  Rep.  set-off  without  plea  or  notice  thereof. 

697.  Thodorson  v,  Ahlgren,  37  111.  App.  140. 

Final  BMult. — Or  where  it  is  clearly  1.  Cassin  v.  La  Salle  County,  i  Tex. 
apparent  that  such  error  could  not  Civ.  App.  127;  Zimmermann  v.  Jour- 
have  affected  the  final  result  of  the  gensen  (Supreme  Ct.),  20  N.  Y.  Supp. 
trial.  170;  Clancey  v,  Losey  (Supreme  Ct.), 

Alabama, — Dodd  v.  State,  9a  Ala.  61;  20   N.  Y.  Supp.   383:  Sixth  Ave.    R. 

Fonville  v.  State,  91  Ala.  39.  Co.  v.  Metropolitan  El.  R.  Co.,  138  N. 

Florida, — Jacksonville,  etc.,  R.  C.  v,  Y.  548;  U.  S.  v,  Schneider  (D.  C).  21 

Peninsular  Land,  etc.,  Co.,  27  Fla.  i.  Wash.  L.  Rep.  45;  Johns  t^.  Charlotte, 

157;  Simmons  v,  Spratt,  26  Fla.  449.  etc.,  R.  Co.,  39  S.  Car.   162;  State  v. 

Illinois, — Soaps  v,  Eichberg,  42  111.  Foot  You,  24  Oregon  61:  Nachtman  v, 

App.  375;  Dexter  V.  Harrison,  146  111.  Hammer,  155   Pa.  St.  200;  Knight  v, 

169.  Knight,  6  Ind.  App.  268;  State  v,  Jor- 

Indiana, — Indianapolis  Cabinet  Co.  dan,  87  Iowa  86. 

V,  Herrman,  7  Ind.  App.  462;  West-  2.  Robinson  v,  Waupaca,   77  Wis. 

field  Bank  z/.  Inman  (Ind.  App.,  1893),  544;    Gillespie  v.  Lake,  85   Cal.  402; 

34  N.   E.   Rep.  21;   Parke  County  v.  Collar  r.  Patterson,  137  111.  403. 

Sappenfield  (Ind.  App.,  1893),  33  ^^,  E.  Or  where  the  verdict  for  the  party 

Rep.   1012;    Chicago,  etc.,   R.   Co.  v,  offering  it  is  not  as  large  as  the  com- 

Spilker,  134  Ind.  380.  petent  evidence  in  the  case  warranted. 

Iowa, — State  v,  Farrell,  82  Iowa  553.  Chicago,  etc.,  R.  Co.  v,  Graney  (111., 

Massachusetts. ^R^y^T  v.   Odd    Fel-  1890),  25  N.  E.  Rep.  798. 
lows  Fraternal  Accident  Assoc,   157  '     Or  where  no  recovery  is  had  on  the 

Mass.  367.  item  in  support  of  which  the  incom- 

Michigan. — Kent  v.  Cole,  84  Mich,  petent  evidence  is  offered.     Post-Ex- 

579;    Tredway  v,  Antisdel,  86  Mich,  press    Printing  Co.   v,   Coursey  (Su- 

82.  preme  Ct.),  10  N.  Y.  Supp.  497;  Petrie 

Missouri, — Lalor  v,  Byrne,  51  Mo.  v,  Petrie,   126   N.  Y.  683;  Sickles  v, 

App.  578.  Brabbitts,  82  Iowa  747;  State  v,  Craig, 

New    York, — Lynch  v.  Third  Ave.  78  Iowa  637;  Finding  v,  Hartman.  14 

R.   Co.  (Super.  Ct.),  13  N.  Y.  Supp,  Colo.  596;  State  v,  Bodie,  33  S.  Car. 

236;    Travers  v,   Satterlee  (Supreme  117;  Rosina  v,  Trowbridge,  20  Nev. 

Ct.),  22  N.  Y.  Supp.  118.  105. 

South  Carolina, — Monaghan  Bay  Co.  Or  where   the  jury  found   for  the 

V,  Dickson,  39  S.  Car.  146.  appellant  upon   the    questions    upon 
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or  where  the  appellant  has  entirely  failed  to  prove  his  cause  of 

action,*  or  where  the  evidence  illegally  introduced  affects  only 
immaterial  issues,*  or  a  point  not  in  controversy,'  or  is  irrelevant 
and,  it  clearly  appears,  could  not  have  affected  the  result.*     It 

which  incompetent  evidence  was  intro-  trial.     Greenspau    v,   American    Star 

duced.     Miller  v,  Louisville,  etc.,  R.  Order  (City  Ct.),  20  N.  Y.  Supp.  945; 

Co.,  128  Ind.  97.  Davis  r.  Willis  (Supreme  Ct.),  22  N.  Y. 

Error  in  Appellant's  Favor. — Errors  in  Supp.  339;  Foster  z'.  Missouri  Pac.  R. 

admission  of  evidence  are  not  ground  Co.  (Mo.,  1893),  21  S.   W.  Rep.  916; 

for    reversal    where    uncontroverted  Lalor  v,    Byrne,    51    Mo.    App.    578; 

evidence  demonstrates  the  appellee  to  State  v,  Moore,  117  Mo.  395;  Kansas 

have  recovered  less  than  he  was  enti-  City,  etc.,  R.  Co.  v,  Stoner,  51  Fed. 

tied  to.     Wilier  v,  Kray,  73  Tex.  533;  Rep.  649. 

Bowles  z'.  Brice,  66Tex.  724;  Keith  z^.  4.  Alabama, — Greene    v,   Allen,   32 

Edwards,  42  III.  App.  250.  Ala.  215;  Fant  v,  Cathcart,  8  Ala.  725; 

1.  Gross  V,  Haisley,  2  Ind.  App.  23;  Carrington  v,  Louisville,  etc.,  R.  Co., 
Brechon  v,   Duis,   39   III.    App.    258;  88  Ala.  472. 

Chicago  Stove  Works  v.  Lally,  41  111.  Arkansas, — Campbell  v,  Carnahan 
App.  249;  Seward  v.  Conroy,  33  Neb.  (Ark.,  1890),  13  S.  W.  Rep.  1098. 
■430;  Goodrich  v.  Gillies,  62  Hun  (N.  California, — People  v,  Fick,  89  Cal. 
Y.)  479;  Long  V,  Moon,  107  Mo.  334:  144;  People  v.  Nelson,  85  Cal.  421; 
Adams  v.  Fry,  29  Fla.  318;  Francis  v.  Priest  v.  Union  Canal  Co.,  6  Cal.  170; 
Eddy,  49  Minn.  447;  Montreal  River  People  v,  Plummer,  12  Cal.  256;  Whit- 
Lumber  Co.  V,  Mihills,  80  Wis.  540;  ney  z/.  Buckman,  13  Cal.  536;  Tryonv. 
Meeker  r.  Johnson,  3  Wash.  247.  Sutton,  13  Cal.  490;  People  v.  Olsen, 
Burden  ox  Proof. — An  error  in  ruling  80  Cal.  122;  Davies  v.  Oceanic  Steam- 
on  the  burden  of  proof  is  prejudicial  ship  Co.,  89  Cal.  280. 
error.  Crabtree  v,  Atchison  (Ky.,  Colorado, — Kelleyv.  Andrew,3  Colo. 
1892).  20  S.  W.  Rep.  260.  App.  122;  Schififer  v,  Adams,  13  Colo. 

2.  Kenner  v,  Coffey  (Tex.,  1891),  572;  Roberts  v,  Arthur,  15  Colo.  456. 
17  S.  W.  Rep.  235;  Gunn  v,  Harris,  88  Kansas. — Southern  Kansas  R.  Co.  v, 
Ga.  439:  Jackson  v,  Du  Bose,  87  Ga.  Walsh,  45  Kan.  653;  Parker  v.  Richol- 
761;  Mclntyre  v.  Bransford  (Ky.,  son,  46  Kan.  283;  Kansas  Farmers' F. 
1891),  17  S.  W.  Rep.  359;  Dean  v,  Ins.  Co.  v,  Hawley,  46  Kan.  746;  De 
State,  130  Ind.  237;  Rothschild  v.  Bur-  Ford  v,  Orvis,  42  Kan.  302;  Chicago, 
ritt,  47  Minn.  28;  Hamilton  v,  Des  etc.,  R.  Co.  v.  Turner,  42  Kan.  341; 
Moines,  etc.,  R.  Co.,  84  Iowa  131;  Lennon  v.  Stiles  (Supreme  Ct.),  5  N. 
Preston  V.  Frey,  91  Cal.  107;  Pencil  v,  Y.  Supp.  870;  Atchison,  etc.,  R.  Co. 
Home  Ins.  Co.,  3  Wash.  485;  Atkin  v.  v.  Collins,  47  Kan.  11. 
Thompson,  155  Mass.  326.  Kentucky,— \i€im   v,    Hardin,    3   B. 

In  suing  a  railroad  company  for  per-  Mon.  (Ky.)  231;  Andrews  v,  Hayden, 

sonal  injury,  plaintiff  was  allowed  to  88  Ky.  455. 

show  the  defective  condition   of  the  ///f«<?ij.— Aultman    v,   Ohl,  28    111. 

track  at  other  points  than  where  the  App.   601;    Shea   v,   Wagner,   29   111. 

accident  occurred,  but  the  special  find-  App.   193:    Louisville,  etc.,  R.  Co.  r. 

ingsof  the  jury,  based  upon  competent  Cox,    30    111.    App.    380;    Jackson  v, 

evidence,   clearly   demonstrated   that  Crenek,  34  III.  App.  235;  Waarich  v. 

the  accident  was  due  to  a  broken  rail  Winter,  33  111.  App.  36;  Lamb  r.  John- 

at  a  particular  point.     Held,  not  re-  ston,  31  111.  App.  98;  Conrad  v.  Kloep- 

versible  error.     ^Southern  Kansas  R.  fer,  33  111.  App.  228;  Waldron  v,  Al- 

Co.  V.  Walsh,  45  Kan.  653.  exander,  35  111.   App.  328;  Bohrer  v, 

3.  Chicago,  etc.,  R.  Co.  v,  Bivans,  Stumpff,  31  111.  App.   139;  0*Neil   v, 
142  111.  401;  Fitzgerald  v.  School  Dist.  O'Neil,  123  111.  361. 

No.  20,  5  Wash.  112;  Consaul  v.  Shel-  Indiana, — State  v,  Curry,  134  Ind. 

don,  35  Neb.  247;  Harper,  etc.,  Co.  v,  133;    Jones    v,   Julian.    12   Ind.    274; 

Wilgus,   56  Fed.   Rep.  587;   Stepp   v,  Mauzey  v,  Bowen,  8  Ind.  193;  Mans- 

National  L.,  etc.,  Assoc.,  37  S.  Car.  field  v.'Shipp,  128  Ind.  55. 

417-  Iowa, — Seekel  v,  Norman,  78  Iowa 

Coneodod  Faets. — Or  relates  to  facts  254;  Larkin  v.  McManus.  81  Iowa  723; 

admitted  by  the  pleadings  or  on  the  Muir  v.  Miller,  82  Iowa  700;  Brock- 
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has  also  been  held,  in  the  application  of  the  same  general  rule, 
that  the  admission  of  evidence  which  is  competent  under  a  wrong 


way  v.  Harrington,  82  Iowa  23:  As- 
bach  V,  Chicago,  etc.,  R.  Co.,  86  Iowa 
loi;  Rappleye  v.  Cook,  79  Iowa  564. 

Michigan, — Stevens  ».  Pendleton, 
94  Mich.  405;  Denton  v.  Smith,  61 
Mich.  431;  Cook  V,  Bertram,  86  Mich. 
356;  Gray  v.  Franks,  86  Mich.  382. 

Minnesota^ — Dallemand  v.  Swensen 
(Minn.,  1893),  55  N,  W.  Rep.  815; 
Beard  v.  Minneapolis  First  Nat.  Bank, 
41  Minn.  153. 

Mississippi, — Hemingway  v.  State, 
68  Miss.  371. 

Missouri, — State  v,  Avery,  113  Mo. 
475;  State  V,  Mullins,  loi  Mo.  514; 
Reno  V,  Kingsbury,  39  Mo.  App.  240; 
Warson  v,  McElroy,  33  Mo.  App.  553. 

Nebraska,  —  Bartlett  v.  Cheese- 
brough,  32  Neb.  339. 

New  Jersey, — Schenck  v,  Cuttrell, 
21  N.  J.  L.  5. 

.  New  Mexico, — Talbott  v,  Randall,  3 
N.  Mex.  230. 

New  York, — Lowcry  v.  Steward,  3 
Bosw.  (N.  Y.)  505;  Boyd  v.  Foot,  5 
Bosw.  (N.  Y.)  no;  Diven  v,  Phelps,  34 
Barb.  (N.  Y.)  224;  Benedict  v.  Ocean 
Ins.  Co.,  I  Daly  (N,  Y.)9;  Stouter  t/. 
Manhattan  R.  Co. ,  127  N.  Y.  661 ;  Smith 
V,  Crego  (Supreme  Ct.),  7  N.  Y.  Supp. 
86;  Morris  v.  Wells  (Supreme  Ct.),  7 
N.  Y.  Supp.  61;  Mayer  v,  Haaren 
(Super.  Ct.),  5  N.  Y.  Supp.  436;  Brown 
V,  Klock  (Supreme  Ct.),  5  N.  Y.  Supp. 
245;  Brigham  v,  Gott  (Supreme  Ct.), 
3  N.  Y.  Supp.  518;  Matter  of  White's 
Will  (Supreme  Ct.),  5  N.  Y.  Supp.  295; 
Loder  v,  Whelpley,  in  N.  Y.  239; 
Gray  v,  Manhattan  El.  R.  Co.  (C.  PL), 
12  N.  Y.  Supp.  542;  People  v,  Hagan 
(Supreme  Ct.),  14  N.  Y.  Supp.  233; 
Cassidy  v,  Fontham  (C.  PL),  14  N.  Y. 
Supp.  151;  Whitman  r."  Foley,  125  N. 
Y.  651;  Taylor  v,  Taylor  (Supreme 
Ct.),  13  N.  Y.  Supp.  55;  Cohu  V,  Hus- 
son,  113  N.  Y.  662;  Shipman  v,  Freeh 
(C.  PI),  3  N.  Y.  Supp.  932;  New  York 
Fourth  Nat.  Bank  v.  Spinney,  47  Hun 
(N.  Y.)293;  Deering  v,  Starr,  ii8  N. 
Y.  665;  Thorp  V,  Reily  (Super.  Ct.),  8 
N.  Y.  Supp.  493;  Mitchell  v.  Met- 
ropolitan El.  R.  Co.  (Supreme  Ct.),  9 
N.  Y.  Supp,  130;  Allen  v.  State  (Su- 
preme Ct.),  8  N.  Y.  Supp.  803. 

North  Carolina, — Houser  v.  Beam, 
III  N.  Car.  501;  Patterson  v,  Wilson, 
loi  N.  Car.  594;  Siler  v,  Dorsett,  108 
N.  Car.  300;  Taylor  v,  Hodges,  105 
N.  Car.  344. 


Oregon, — Portland  v.  King'  (Ore- 
gon, 1891),  26  Pac.  Rep.  376. 

Pennsylvania, — Bailey  v.  Pittsburg 
Coal  R.  Co.,  139  Pa.  St.  213. 

SotUh  Carolina, — State  v,  Merriman, 
34  S.  Car.  16. 

South  Dakota, — Haugen  v,  Chicago, 
etc.,  R.  Co.  (S.  Dak.,  1892),  53  N.  W. 
Rep.  769. 

Tennessee, — Turner  v.  State, 89  Tenn. 

547. 

TVjfflJ.*— Looney  v,  Linney  (Tex. 
Civ.  App.,  1892),  21  S.  W.  Rep.  409; 
Watson  V,  State,  32  Tex,  Crim.  Rep. 
80;  Coyle  V,  State,  31  Tex.  Crim.  Rep. 
604;  De  La  Vega  v.  League  (Tex.  Civ. 
App.,  1893).  21  S,  W.  Rep.  565;  Milli- 
can  V,  Millican,  24  Tex.  426;  Holstein 
V,  Adams,  72  Tex.  485;  Church  v, 
Waggoner,  78  Tex.  200;  Panhandle 
Nat.  Bank  v,  Emery,  78  Tex.  498; 
Texas  Land,  etc.,  Co.  v.  Blalock,  76 
Tex.  85;  Wright  w.  McCampbell,  75 
Tex.  644. 

Virginia, — Faulcoa  v,  Harris,  2 
Hen.  &  M.  (Va.)  550. 

fVashington,--^nitit  v,  Horton,  5 
Wash.  479. 

JVest  Virginia, — Bartlett  v.  Pat  ton, 
33  W.  Va.  71;  Bullington  v,  Newport 
News,  etc.,  Co.,  32  W.  Va.  436; 
Moundsville  v.  Velton,  35  W.  Va.  217. 

Wisconsin, — Wesling  v,  Kroll,  78 
Wis.  636;  Frisk  v,  Reigelman,  75  Wis. 
499. 

United  States, — Holmes  v.  Gold- 
smith, 147  U.  S.  150;  Klein  v,  Hoff- 
heimer,  132  U.  S.  367. 

Oral  Evideaoe. — A  contemporaneous 
mortgage  given  to  secure  a  note  for 
595  lbs.  of  cotton,  dated  April  30, 
1887,  and  payable  Oct.  i,  1887,  con- 
veyed "  all  my  entire  crop  to  be  made 
on  my  lands  in  Averasboro  township, 
Harnett  County.**  Ifeld,  that  as  no 
other  inference  could  be  drawn  than 
that  the  crop  of  1887  was  conveyed, 
evidence  incompetent,  because  oral,  to 
explain  what  crop  was  intended  is  not 
error  for  which  reversal  can  be  had. 
Taylor  v,  Hodges,  105  N.  Car.  344. 

Inoompeteney  of  Wife. — When  an  ora- 
trix  was  permitted  to  testify  to  con- 
fidential communications  with  her  hus- 
band, it  is  not  available  error  if  the 
master  reports  that  he  did  not  make 
use  of  such  communications.  In  trials 
where  the  admissibility  of  the  testi- 
mony must  be  passed  upon  by  the 


554 


B«Y6nible  Srror.  APPEALS^  AffMtiBg  Evidence. 

theory  adopted  by  the  parties  is  harmless  error;*  or  where  under 
the  uncontroverted  facts  it  is  clear  that  the  appellant  could  never 
recover  even  if  the  erroneous  rulings  on  evidence  had  been  cor* 
rected.*  And  the  erroneous  admission  of  evidence  so  remote 
and  insignificant  that  it  could  not  affect  the  result  is  not  reversible 
error.*  Where  testimony  is  introduced  by  agreement  no  error 
can  be  assigned  thereon  by  either  party,*  or  by  a  party  who  has 
waived  objection  to  its  incompetency.* 

Prejudicial  Error. — But  where  the  erroneous  admission  of  evidence 
does  not  affirmatively  appear  not  to  have  affected  the  result,  judg- 
ment will  be  reversed,*  although  the  evidence  be  upon  a  juris« 

same  tribunal  which  must  decide  the  Costigan  v,   Michael  Transp.  Co.,  33 

fact,  the  reception  of   improper  evi-  Mo.  App.    269;  i£tna  L.  Ins.   Co.   v, 

dence  is  not  treated  as  error  when  the  Paul,  23  111.  App.  611.  Om/ar^  Schroe- 

trier  satisfies  the  court  that  no  use  is  der  z/.  Michel,  98  Mo.  43. 

made  of  it.     Foster  v.  Burton,  62  Vt.  Error  in  refusing  to  allow  a  ques- 

239;  Spaulding  v.  Albin,  63  Vt.  148.  tion  on   cross-examination  is  waived 

1.  Continental  Ins.  Co.  v,  Penn-  where  the  same  examining  party  called 
sylvania  Co.,  51  Fed.  Rep.  888.  the    witness   in  his  own   behalf,  and 

Chancery. — And  the  error  in  admit-  proved   by  him  the    same   facts   that 

ting  or  rejecting  evidence  on  the  trial  would  have  been  elicited  by  the  ques- 

of  an  issue  sent  out  from  chancery  is  tion.     Grubb  v.  State,  117  Ind.  277. 

not  ground  for  reversal,  as  the  verdict  Judicial  Fact. — Admission   of   proof 

is  but  advisory,  and  the  court  will  be  of  a  judicial  fact  although  unnecessary 

presumed  on  appeal  to  have  based  its  is   not   reversible   error.      Louisville, 

judgment  on  the  legal  evidence  only,  etc.,  R.  Co.  v,  Mothershed,  97  Ala.  261. 

Peabody  v.  Kendall.  145  111.  519.  Inferred  by  Law. — Nor  is  the  admis- 

2.  Fry  v.  Mobile  Sav.  Bank,  75  Ala.  sion  of  evidence  of  fact  presumed  or 
473.  inferred  by  law  material  error.     Staf- 

8.  Conversion. — Thus  in  an  action  for  ford   v.   Morning  Journal    Assoc,  68 

conversion  of  ice,  plaintiff  was  allowed  Hun  (N.  Y.)  467;  Jacksonville  Journal 

to  introduce  evidence  of  the  value  of  Co.  v.  Beymer,  42  111.  App.  443;  Chi- 

ice  the  preceding  season,  but  the  court  cago,  etc.,  R.  Co.  v.'  Wedel,  144  III.  9; 

charged  the  jury  that  plaintiff  could  Diflfenderfer  v,  Scott,  5  Ind.  App.  243. 

only  recover  for  the  value  at  time  of  Variance. — And  the  admission  of  evi- 

conversion.     Held^  that  the  introduc-  dence  causing  only  a  slight  variance 

tion  of  such   evidence  was  harmless  between  the  allegations  of  the  plead- 

error.      Gregory   v.    Rosenkrans,    78  ings  and  the  facts  proved  is  not  cause 

Wis.  451.  for  reversal  where  it  is  clearly  affirmed 

4.  Elsanger  v,  Grovijohn,  29  Neb.  that  it  did  not  mislead  the  jury.  Ray- 
139.  nor  V,    Drew,  72  Cal.    307;  Wood   v, 

5.  Givens  v.  Bradley,  3  Bibb  (Ky.)  State,  64  Miss.  761;  Paulson  v.  Nunan, 
195;  Doe  V.  Kennedy,  5  T.  B.  Mon.  72  Cal.  243;  Williams  v.  Guile,  46  Hun 
(Ky.)  177;  Oderkirk  v.  Fargo,  61  Hun  (N.  Y.)  650. 

(N.  Y.)4i8;  Case  r.  Case,  49  Hun  (N.  6.   California, — People  v.  Lemperle, 

Y.)83;  Lake  Shore, etc.,  R.  Co.  v.  Bode-  94  Cal.  45. 

mer,  139  111.  596;  McConnell  v.  Osage,  Colorado,  —  Roberts    v,  Arthur,    15 

80  Iowa   293;  Com.   v.    Hamilton,    15  Colo.  456. 

Gray  (Mass.)  480;  Lamb  v,  St.    Louis  Illinois. — Montag  v.  People,  141  111. 

Cable,  etc.,   Co.,    33   Mo.   App.    489;  75;  Jackson   o,  Crenek,  34    111.  App. 

Kroegher  v.  McConway,  etc.,  Co.,  149  235;  Waarich  v.  Winter,   33  111.  App. 

Pa.  St.  444;  Brice  v.  Miller,  35  S.  Car.  36. 

537;  Perrin  v.  State,  81  Wis.  135.    See  /v^tana.  —  Mansfield   v,  Shipp,    128 

article  Exceptions  AND  Objections.  Ind.  55;  Kentucky,  etc..  Cement  Co. 

Crofls-exayoiination.  —  An  objection  to  v,  Cleveland,  4  Ind.  App.  171. 

incompetent  evidence  is  not  waived  by  Michigan,  —  Badder    v,   Keef er,  91 

the  cross-examination  of  the  adverse  Mich.  611;  Cook  v.  Bertram,  86  Mich, 

witness  on  the   same  subject-matter.  356;  Gray  v,  Franks,  86  Mich.  382. 

^  *  * 
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dictional  issue.* 

Projndice  BamoTed  1»y  Fiirfh«r  Taittmoiij. — Where  a  point  is  fully  es- 
tablished by  other  and  competent  evidence,  the  error  arising  fronr 
the  admission  of  incompetent  evidence  upon  it  is  harmless.*  The 

Mississippi. — Hemingway   v.  State,  Iowa» — Brigham    v.   Retelsdorf,   73, 

68  Miss.  371;  Bartlettv.Cheesebrough,  Iowa  713;  Brown  v.  State  Ins.  Co.,  74. 

32  Neb.  339.  Iowa  428;  Winter  v.  Central  Iowa  R. 

New  Mexico. — Talbott  v,  Randall,  3  Co.,    74    Iowa  448;    Bartlett  v.   Fire** 

N.  Mex.  230.  men's  Fund   Ins.    Co.,  77   Iowa   155; 

New  York. — Walter  A.  Wood  Mow-  Bradley  v.  Palen,  78  Iowa  126;  Siltz  v. 

ing,  etc.,  Mach.   Co.    v.  Pearson  (Su-  Hawkeye  Ins.  Co.,  71  Iowa  710;  Mor- 

preme  Ct.).  19  N.  Y.  Supp.  485;  Rob-  gan   v.  Wilfley,  71    Iowa  212;  Muirzr; 

erts  V.  New  York  El.  R.  Co.,  128  N.  Miller,  82  Iowa  700;  Brockway  v.  Har- 

Y.  485;  People  V,  Stoddard  (Supreme  rington,  82  Iowa  23;  State  v.  Stever- 

Ct.),  45  N.  Y.  St.   Rep.  915;    Gray  v.  son,  78  Iowa  653;  Robertson  v.  Cravcr 

Manhattan  El.  R.   Co.  (C.  PI.),  12  N.  (Iowa,  1893),  55  N.  W.  Rep.  492;  State 

Y.  Supp.   542;  People  v.  Hagan  (Su-  v.  Black  (Iowa,  1893),  55  N.  W.  Rep.. 

preme  Ct.),  14  N.  Y.  Supp.  233.  105;  Butler  v.  Chicago,  etc.,  R.  Co., 

Pennsylvania. — Bailey  v.  Pittsburgh  87  Iowa  206;  Rea  v.  Jaffray,  82  Iowa. 

Coal  Co.,  139  Pa.  St.  213.  231;  Amos  v.  Buck,  75  Iowa  651;  Rich- 

West  Virginia, — Moundsville  v.  Vel-  ardson  v.  Monroe,  85  Iowa  359. 

ton,  35  W.  Va.  217.  Kansas. — ^Whittaker  v.  Voorhees,  38^ 

When  the  testimony  is  conflicting  on  Kan.  71;  Kinsley  v.  Morse,  40  Kan., 

an  issue,  the  admission   of   incompe-  577. 

tent  evidence  is  presumed  prejudicial.  Kentucky. — Raison  v.  Williams  (Ky.^ 

Monitor  Plow  Works  v.  Born,  33  Neb.  1892),    18  S.  W.    Rep.    8;    Wiggintoo' 

747;  Hine  V.Manhattan   R.   Co.,  132  v.  Com.,  92  Ky.  282;  Hartford  L.,  etc., 

N.  Y.  477;  Jersey  City  First  Nat.  Bank  Ins.  Co.  v.  Hayden,  90  Ky.  39;  Mprri* 

V.  Lindenmeyr  (Supreme  Ct.),  19  N.  v.  Morton  (Ky.,  1892),  20  S.  W.  Rep. 

Y.  Supp.  269;  State  v,  Kreder,  86  Iowa  287. 

25.  Louisiana, — State  v,  Vaughn,*'44  La.. 

1.  Smalley  t^.  Appleton,  70  Wis.  340;  Ann.  814. 

Schwander  v.  Birge,  46  Hun  (N.  Y.)  i1/<ir;^/a9fi^.~Turnbull  v.  Maddux,  68r 

66.  Md.  579. 

8.  Alabama. — McDonald   v.   Jacobs,  Massachusetts. — Linton  v.  Allen,  154. 

85  Ala.  64;  Brooks   v,  Rodgers  (Ala.,  Mass.  432. 

1893),    13    So.    Rep.    386;  UUman    v,  Michigan. — Grimes  9.  Bowerman,  92. 

Myrick,  93  Ala.  532.  Mich.   258;   Lilley  v.  Mutual  Ben.   L* 

Arkansas. — Greer  v.  Laws,  56  Ark.  Ins.    Co.,   93    Mich.    153;    People    ». 

37;  Stone  V.  State,  56 Ark.  345;  Camp-  Wright,     90     Mich.     362;     Highway 

bell  V.  Carnahan  (Ark.,  1890),  13  S.  W.  Com'rs  v,  Riker  (Mich.,  1890),  44  N^ 

Rep.  1098.  W.  Rep.  955;  Peoples.  Hess,  85  Mich. 

California. — Silvarer  v.  Hansen,  77  128;  Cadwell  v.  Pray,  86  Mich.  266;. 

Cal.  579;  Bryan  v.  Tormey  (Cal.,  1889),  Kraatz  v.  Brush  Electric  Light  Co.,  82t 

21  Pac.  Rep.  725;  Yolo  Bank  v.  Weaver  Mich.  457;  Lombar  v.  East  Tawas,  86 

(Cal.,  1892);  31  Pac.  Rep.  160;  William-  Mich.  14. 

son  V.  Tobey,  86  Cal.  497:  Willis  v.  Mc-  Minnesota: — Beard    v.    Minneapolis 

Mahon,  89  Cal.    156;  Mannings.  Den  First  Nat.  Bank,  41  Minn.  153;  Larsoir 

(Cal.,  1890),  24   Pac.    Rep.  1092;  Vaca  v,  Lombard  Investment  Co.,  51  Minn^ 

Valley,  etc.,   R.  Co.    v.  Mansfield,  84  141;  Shrimpton  v.  Philbrick,  53  Minn^ 

Cal.  560;  White   v.  Spreckels,  75  Cal.  366;  Holly  v.  Bennett.  46  Minn.  386. 

610;  People  V.  DeLay,  80  Cal.  52.  Mississippi. — Witkowskiv.  Maxwellr 

Georgia. — Wilson  v.  Coleman,  81  Ga.  69  Miss.  56. 

297;  Powell  V.  Brunner,  86  Ga.  531.  Missouri.— ^odn^y  v.  McLaughlin,. 

Illinois. — Kankakee,  etc.,  R.  Co.   v,  97  Mo.  426;  State  v.  Pratt,  98  Mo.  482; 

Horan,  131  111.  288;  Mead   v.  Altgeld,  Hoge  v.  Hubb,  94  Mo.  489;  Anderson 

136  111.  298.  V.  McPike,  41  Mo.  App.  328;    Shaw  v. 

Indiana. — Keyes   v.  State,  122  Ind.  Bryan,   39    Mo.    App.    523;    Lane    v. 

527;  Baughan  v.  Brown,  122  Ind.  115;  Lane,  113  Mo.  504;   Hunter  v.  McEl- 

Ohio,  etc.,  R.   Co.  v.  Levy,    134  Ind.  haney,  48  Mo.  App.  234;   Roe  v.  Kan- 

343*  sas  City,  100  Mo.  190;   Thompson  v^ 
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erroneous  admission  of  secondary  evidence  by  the  trial  court 
without  a  foundation  being  laid  therefor  by  proper  preliminary 

Houston,  etc.,  R.  Co.  v.  Hill,  70  Tex. 
51;  Barnett  v,  Vincent,  69  Tex.  685; 
International,  etc.,  R.  Co.  v.  Moody, 
71  Tex.  614;  Rogers  v.  State,  26  Tex. 
App.  404;  Boone  v.  Miller.  73  Tex. 
557;  Odom  V,  Woodward,  74  Tex.  41; 
Veck  V.  Holt  (Tex.,  1888),  9  S.  W. 
Rep.  743. 

IVest  Virginia, — Kerr  v,  Lunsford, 
31  W.  Va.  659. 

fVisconsin. — Hopkins  v.  Stefan,  77 
Wis.  45;  McPhee  v,  McDermott,  77 
Wis.  33;  Oshkosh  Gas  Light  Co.  v. 
Germania  F.  Ins.  Co.,  71  Wis.  454; 
Rhyner  v.  Carver,  84  Wis.  181;  Brown- 
ing V.  Goodrich  Transp.  Co.,  78  Wis. 
391;  Plunkett  V.  Minneapolis,  etc.,  R. 
Co.,  79  Wis.  222. 

CumiilatiTe. — It  is  harmless  where 
the  evidence  erroneously  admitted  was 
merely  cumulative.  Curr  v.  Hundley, 
3  Colo.  App.  54;  State  v.  Gage,  52  Mo. 
App.  464;  Doyle  v.  Kansas  City,  etc., 
R.  Co.,  113  Mo.  280;  Van  Home  v, 
Dick,  151  Pa.  St.  341;  Roosevelt  Hos- 
pital V,  New  York  El.  R.  Co.  (Supreme 
Ct.),  21  N.  Y.  Supp.  20*5;  Com.  v.  Coy, 
157  Mass.  200;  Roux  v,  Blodgett, 
etc..  Lumber  Co.,  94  Mich.  601;  Junes 
V,  State,  96  Ala.  102;  Bullock  v.  Con- 
sumers* Lumber  Co.  (Cal.,  1892),  31 
Pac.  Rep.  367;  Redman  v,  Peirsol,  39 
Mo.  App.  173. 

Seeondary  Svidenoe. — Where  on  final 
settlement  of  administration  upon  a 
decedent's  estate  there  is  an  entire 
want  of  evidence  to  repel  the  presump- 
tion of  correctness  in  point  of  fact  of 
any  item  embraced  in  a  previous  par- 
tial settlement,  no  item  embraced 
therein  is  re-examinable;  and  the  ad- 
mission of  secondary  evidence, without 
proper  preliminary  proof  of  a  written 
contract  in  support  of  such  an  item  of 
contract  allowed  on  partial  settlement, 
is  error  without  injury.  Tayloe  v. 
Bush,  75  Ala.  432. 

Expert  Evidence. — Where  the  opinion 
of  a  non-expert  was  admitted  as  to  the 
value  of  goods  burned,  in  an  action 
against  an  insurance  company,  the 
error  is  harmless  where  other  wit- 
nesses of  whose  qualifications  and 
competency  there  is  no  question  testi- 
fied as  to  the  value.  Travis  v.  Con- 
tinental Ins.  Co.,  47  Mo.  App.  482. 

Damages  in  AoUon  for  Slander. — 
In  an  action  for  slander  plaintiff  can- 
not legally  testify  that  her  children 


Ish,  99  Mo.  160;  Young  v.  Hudson,  99 
Mo.  102;  Schulter  v.  Wiedenbrocker, 
23  Mo.  App.  440;  Griffith  v.  G ilium,  31 
Mo.  App.  33;  Abel  V.  Strimple,  31  Mo. 
.App.  86;  Leeser  v,  Baekhoff,  38  Mo. 
App.  445;  Singer  Mfg.  Co.  v,  Givens, 
-35  Mo.  App.  602. 

Nebraska, — State  v,  Sadler  (Neb., 
J890),  23  Pac.  Rep.  799. 

Nevada, — Rosina  v,  Trowbridge,  20 
Hcv.  105;  State  v.  Ward,  19  Nev.  297. 

New  Mexico, — New  Mexican  R.  Co. 
■V.  Hendricks  (N.  Mex.,  1892),  30  Pac. 
JR.ep.  901. 

New  York, — Parsons  v.  New  York 
-Cent.,  etc.,  R.  Co.,  113  N.  Y.  355; 
Hogers  V,  Murray,  no  N.  Y.  658; 
Price  V,  Brown,  112  N.  Y.  677;  Earl  v, 
l.efler,  46  Hun  (N.  Y.)  11;  National 
Tube  Nautical  Works  Co.  v,  Gilfillan, 
.46  Hun(N.  Y.)  248;  Knapp  v,  Barclay 
<C.  PL),  7  N.  Y.  Supp.  765;  Atkinson 
«».  Oelsner  (Supreme  Ct.),  10  N.  Y. 
Supp.  822;  Lock  wood  v.  Lock  wood 
•(Supreme  Ct.),  14  N.  Y.  Supp.  831; 
Siocum  V,  Slocum  (Supreme  Ct.),  10 
N.  Y.  Supp.  873;  Schneider  v.  Second 
Ave.  R.  Co.  (Super.  Ct.),  15  N.  Y. 
."Supp.  556;  Avery  v,  Starbuck,  107 
N.  Y.  675;  Gould  V,  Chicago,  etc.,  R. 
-Co.  (Supreme  Ct.),  15  N.  Y.  Supp. 
.B95;  Ottinger  v.  New  York  El.  R.  Co. 
^Supreme  Ct.),  17  N.  Y.  Supp.  912; 
Jeflferson  v.  New  York  El.  R.  Co.,  132 
N.  Y.  483;  People  v,  French  (Supreme 
XTt.),  I  N.  Y.  Supp.  638;  Dart  v,  Laim- 
beer,  107  N.  Y.  664;  Matter  of  Craw- 
ford, 113  N.  Y.  560;  McGean  v.  Man- 
hattan R.  Co.,  117  N.  Y.  219;  Birch  v, 
Lletropolitan  El.  R.  Co.  (C.  PI.).  8 
N.  Y.  Supp.  325;  Chase  v,  Nichols 
^(Supreme  Ct.),  9  N.  Y.  Supp.  878. 

North  Carolina, — State  v,  Rinehart, 
106  N.  Car.  787. 

Soutk  Carolina, — Wardlaw  v,  Ray- 
ford,  ^7  S.  Car.  178;  Hodges  v.  Tar- 
rant, 31  S.  Car.  608. 

Texas, — New  York,  etc.,  R.  Co.  v, 
Gallaher,  79  Tex.  685;  Hooper  v. 
State,  29  Tex.  App.  614;  St.  Louis, 
etc.,  R.  Co.  V,  Jones  (Tex.,  1890),  14 
S.  W.  Rep.  309;  Holman  v,  Herscher 
(Tex.,  1891).  16  S.  W.  Rep.  984;  Pat- 
ten V,  Belo,  79  Tex.  41;  Wallis  v, 
.Schneider,  79  Tex.  479;  Prince  v. 
State  (Tex.  Crim.  App.,  1892),  20  S. 
W.  Rep.  582;  Wilson  v,  Lucas,  78 
Tex.  292;  Letcher  v,  Morrison,  79  Tex. 
.240;  Glover  v,  Thomas,  75  Tex.  506; 
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proof  is  iminaterial  on  appeal  where  such  proof  is  subsequently 

are  dependent  upon  her  for  support,  it  was  impossible  for  the  appellate 

to  increase  the  damage;  but  if  she  be  court  to  discriminate  as  to  how  much 

permitted  to  testify  to  their  number,  of  the  objectionable   testimony  was 

and  that  they  are  minors,  the  law  will  used  and  how  much  was  fortified  by 

draw  the  inference  of  their  depend-  later  and  prior  testimony  of  personal 

ency;  and  if  the  verdict  be  moderate  experience  by  the  expert.     American 

in  comparison  to  the  charge  proved,  Bank  Note  Co.  v.  Metropolitan  £1.  R. 

judgment  will  not  be  reversed.  Cahill  Co.,  63  Hun  (N.  Y.)  506. 

V.  Murphy,  94  Cal.  29.  Memorandum. — Error  in  allowing  a 

Of  Doonment  not  CMTorod. — Where  a  witness  to  use  a  memorandum  in  giv* 

defendant,   after    testifying    that    he  ing  testimony  is  harmless  when  other 

knew  from  his  own  knowledge  that  A  witnesses  have  given  the  same  facts 

was  the  owner  of  property,  added  that  in  evidence  without  the  memorandum, 

he  knew  it  also  from  a  letter  of  A,  Williamsons.  Tobey, 86Cal.  497;  Ull- 

which  stated  the  same  fact,  but  which  man  v.  Myrick,  93  Ala.    532;  Slocum 

was  not  produced  in  evidence — held^  v,   Slocum  (Supreme   Ct.),  10  N.  Y. 

harmless  error  on  appeal  by  plaintiff,  Supp.  873. 

since  merely  cumulative.     Redman  v.  Taets  A4mittod. — Where  facts,  which 

Peirsol,  39  Mo.  App.  173.  the    evidence    erroneously    admitted 

Of  Tinandal  Condition. — Where  there  goes  to  prove,  are  conceded  or  admit- 
is  evidence  from  which  the  jury  may  ted  on  the  trial,  the  error  is  harm- 
know  presumptivelv  the  financial  con-  less. 

dition  of  plaintiff  in  a  suit  for  recov-  California. — Rix  v.  Horstmann,  93 

ery  for  personal  injury,  it  is  not  rever-  Cal.  502;  Mowry  v,  Raabe,  89  Cal.  606. 

sible  error,  if  error  at  all,  for  the  court  lilinois. — Schott  v.  Youree,  142  111. 

to  admit  direct  evidence  of  it.     Beck  233;  Marder  v,  Leary,  137  111.  319. 

V,  Dowell,  40  Mo.  App.  71,  iii  Mo.  /«</fa»<i.~Phenix  Ins.  Co.  t^.  Pickel, 

506.  3  Ind.  App.  332. 

Explanation    of    Doounont.  —  Where  Iowa. — States.   Potts,  83  Iowa  317; 

documents  properly  admissible  in  evi-  State  v.  Brooks,  85  Iowa  366;  Hagan 

dence  are  conclusive  of  a  case,  error  v.  Merchants',  etc.,  Ins.  Co..  81  Iowa 

in  admission  of  evidence  offered   by  321. 

appellee  to  explain  them  is  immaterial.  Kansas. — Atchison,  etc.,  R.  Co.  v. 

Pratt  V.  Castle,  91  Mich.  484.  Temple,  47  Kan.  7;  Atchison,  etc.,  R. 

Roarsay.— Where  hearsay  testimony  Co.  v.  Collins,  47  Kan.  11. 

iserroneouslyadmitted,  if  other  proper  Kentucky. — Johnson  v.   Com.  (Ky., 

evidence   uncontroverted  and   to  the  1891),  15  S.  W.  Rep.  671. 

same  point  is  given,  the  error  is  harm-  Massachusetts. — Hinckley  v,  Somer- 

less.      Smith   v.    Sun   Printing,   etc.,  set,  145  Mass.  326;  Com.  v.  Goodnow, 

Assoc.  55  Fed.  Rep.  240.  154 Mass.  487. 

Lottort  Erronooosij  Admittod. — When  Michif^n.  —  Busch    v,    Fisher,    89 

the  trial  judge  construed  articles  of  Mich.  192. 

agreement  for  a  lease  as  a  conditional  Minnesota^ — Miller  9.  Irish  Catholic, 

sale,  letters  erroneously  admitted  to  etc.,  Assoc,  36  Minn.  357. 

prove  the  same  point  do  not  constitute  Missouri. — State  v.   Pagels,  92  Mo. 

reversible  error.      Farqnhar   v.    Mc-  300;  State  v.  Adams,  xo8  Mo.  208. 

Alevy,  142  Pa,  Si.  233;  New  York  v.  New  York. — Connor  r.    New   York 

National  Broadway  Bank,  126  N.  Y.  (Supreme  Ct.),  19  N.  Y.  Supp.  85. 

G65.  Texas. — Biackville  v.  State,  30  Tex. 

Error  not  Cored. — Bat  where  the  trial  App.  416;  Ft.  Worth,  etc,  R.  Co.  v. 

court  erroneously  admitted  evidence  Greathouse,  82  Tex.  104. 

of  the  opinion  of  witnesses  in  respect  Utak. — Wells  v.  Denver,  etc.,  R.  Co.. 

to  the  amount  of  damages  inflicted  by  7  Utah  482. 

the  construction  and  operation  of  an  Vermont, — Meserve  v.    Folsom,    62 

elevated  road — held,  that  a  finding  of  Vt.  504. 

that  court  that  such  expert  testimony  Bill  of  Bale. — ^Where  plaintiff  in  his 

was  disregarded  by  it  and  excluded,  complaint  admitted  the  making  of  a 

except  where  based  on  matters  of  per-  bill  of  sale,  setting  it  out  in  express 

sonal   experience  and  knowledge    of  terms,   and    alleging   that,    although 

the  expert,  did  not  cure  the  error,  as  never  delivered,  it  came  into  posses- 
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introduced,^  or  the  primary  evidence  itself  is  subsequently  pro- 
duced.* And  the  admission  of  evidence  in  chief  which  is  reie- 
vant  in  rebuttal  is  not  reversible  error,*  nor  the  prior  admission  of 
irrelevant  evidence  which  is  subsequently  made  material  by  the 
introduction  of  further  evidence  by  either  party.'* 

Brror  Cored. — An  error  in  admitting  incompetent  evidgnce  is 
waived  where  appellant  himself  introduces  like  evidence  to  the  same 
point  ;*  but  not  where  he  introduces  incompetent  evidence  of  the 
same  class  though  not  to  the  same  point*     The  admissionof  in- 


sion  of  defendant — held^  that  the  mere 
admission  of  the  bill  of  sale  did  no 
harm  to  plaintiff.     Williams  v.  Guile, 

46  Hun  (N.  Y.)  645- 
Demvntr    to    BvidenM.  —  Error   in 

overruling  a  demurrer  to  evidence  is 
cured  where  the  defect  in  the  evidence 
is  supported  by  other  evidence  intro- 
duced by  either  party.  Stephens  v. 
Scott,  43  Kan.  285;  Goddard  v.  Oonaha, 
42  Kan.  754;  Taylor  ».  Penquite,  35 
Mo«  App.  389;  Weber  v,  Kansas  City 
Cable  R.  Co.,  100  Mo.  205;  Hilz  v, 
Missouri  Pac.  R.  Co.,  loi  Mo.  36; 
Prindle  v.  Campbell  (D.  C),  18  Wash. 
L.  Rep.  254. 

1.  Homeyer  v.  New  Jersey  Sheep, 
etc..  Co.  (Supreme  Cl.),  20  N.  Y.  Supp. 
814:  Elwell  V,  Fabre  (C.  PL).  13  N.  Y. 
Supp.  829;  Wilson  V.  Spafford  (Su- 
preme Ct.),  10  N.  Y.  Supp.  649;  State 
V.  King,  81  Iowa  587;  Kelly  v.  Nor- 
wich F.  Ins.  Co.,  82  Iowa  137;  Amos 
V,  Buck,  75  Iowa  651;  Hope  v.  Blair, 
105  Mo.  85;  Taylor  v.  Penquite,  35 
Mo.  App.  389;  Louisville,  etc.,  R.  Co. 
V,  Hall,  91  Ala.  112;  Stewart  v,  De 
Loach,  86  Ga.  729;  Gregory  v,  Rosen- 
krans,  78  Wis.  451;  Miller  r.  Cook,  124 
Ind.  loi;  RobinSon  v.  Nevada  Bank, 
81  Cal.  106;  Williams  V.  State,  24  Tex. 
App.  342. 

8.  Steiner  v.  Tranom,  98  Ala.  315. 

Written  Initmment. — Thus  the  sub- 
sequent production  and  admission 
without  objection  of  a  written  instru- 
ment cures  a  prior  error  in  allowing 
over  objection  a  witness  to  testify  as 
to  its  existence.  Van  Home  v,  Dick, 
151  Pa.  St.  341. 

PreUmlnary  Proof. — Error  in  admit- 
ting evidence  without  laying  a  proper 
foundation  is  cured  by  the  subsequent 
introduction  of  the  requisite  prelim- 
inary proof.  Bullock  v.  Consumers' 
Lumber  Co.  (Cal.,  1892),  31  Pac.  Rep. 

367. 

S.  Easley  v.  Missouri   Pac.  R.  Co., 

113  Mo.  236;  East  Tennessee,  etc.,  R. 


Co.  V.  Hesters,  90  Ga.  11;  East  Ten- 
nessee, etc.,  R.  Co.  V.  Hall,  90  Ga.  17; 
Holthouse  V,  Rynd,  155  Pa.  St.  43. 

4.  Robinson  v.  Allison,  36  Ala.  525; 
Ross  V,  Pearson,  21  Ala.  473;  Lawson 
V,  State,  20  Ala.  65;  King  v.  Pope, 
38  Ala.  601;  Johnson  v.  State,  29  Ala. 
62;  Goldsmith  v.  Picard,  27  Ala.  142; 
Cook  V,  Parham,  24  Ala.  21. 

So  where  plaintiff  testifies  that  he 
purchased  and  paid  for  property,  and 
is  allowed  to  introduce  a  receipt  show- 
ing that  his  wife  had  paid  the  amount 
in  controversy — heldy  that  the  error  in 
admission  of  the  receipt  was  cured  by 
defendant's  subsequent  denial  of  hav- 
ing received  the  amount  testified  to  by 
the  plaintiff  corresponding  to  the  re- 
ceipt.    Wyeth  V,  Walzl,  43  Md.  426. 

ConspirMy.  —  Where  in  a  criminal 
trial  declarations  of  a  stranger  were 
admitted  in  evidence  before  any  proof 
of  a  conspiracy  with  defendant  was 
established,  subsequent  proof  of  a 
common  design  made  the  error  harm- 
less.   Johnson  v.  State,  29  Ala.  62. 

0.  People  V,  Tonielli,  81  Cal.  275; 
People  V,  Ketchum.  73  Cal,  635;  Mc- 
Fadden  v.  State,  28  Tex.  App.  241; 
Chicago,  etc.,  R.  Co.  v,  Wiebe,  25  Neb. 
542:  State  V,  Furney,  41  Kan.  115. 

When  not  Cured. — But  the  fact  that 
a  party  denied  on  cross-examination, 
over  objection,  that  he  gave  certain 
testimony  on  a  prior  trial,  does  not 
cure  the  error  in  admitting  evidence 
that  he  so  testified  and  was  contra- 
dicted. Com.  V,  Lannan,  155  Mass. 
168. 

6.  Esch  V.  Chicago,  etc.,  R.  Co.,  72 
Wis.  229. 

In  a  suit  for  compensation  for  value 
of  land,  plaintiff,  to  prove  the  value  of 
the  premises,  *'  offered  in  evidence,  and 
the  court  admitted  the  same  against 
the  defendant's  objection,  the  convey- 
ances of  a  number  of  other  lots  in  the 
neighborhood.  As  to  some  of  these 
conveyances    we  do  not    understand 
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competent  evidence  affecting  a  definite  ascertained  portion  of  a  sum 

awarded  on  recovery  is  cured  by  the  entry  of  a  remittitur  for  that 
amount.^     The  erroneous  admission  of  evidence  may  be  cured  by 

its  subsequent  withdrawal  by  the  party  offering  it,*  or  by  an  order 
of  the  court  striking  it  out,*  coupled  with  an  instruction  by  the 

that  any.evidence  was  offered  or  given  iWary/aff*/.— Baltimore,  etc.,  R,  Co. 

as  to  the  actual  consideration  paid,  or  v.  State,  75  Md.  526. 

that  it  was  even  shown  that  the  lots  Michigan.  —  Sherwood   v»    Chicago, 

themselves  were  similarly  situated,  or  etc.,  R.  Co.,  88  Mich.  108;  Tolbert  v, 

were  of  like  condition  to  the  plaintiff's  Burke,    89    Mich.    132;     Cadman    v. 

lot.     When  the  defendant  came  to  its  Markle,  76  Mich.  448. 

defense,  its  counsel  offered  in  evidence  Minnesota, — Dugan  p,  St.  Paul,  etc., 

a  deed  from  F.  W.  Friese  and  wife  to  R.  Co.,  43  Minn.  414. 

C.  D.  Kendrick  of  the  south  half  of  lot  Missouri,  —  Travis    v.    Continental 

No.  9,  in  block  75.  This  was  objected  to  Ins.   Co.,  47  Mo.   App.  482;   State  v. 

by  plaintiff's  counsel,  although  he  had  Patrick,    107   Mo.    147;    Whitmore   v, 

introduced  precisely  the  same  kind  of  Supreme  Lodge,  100  Mo.  36;  Pugh  v, 

testimony  to  prove  his  case;  but  the  Ayres,  47  Mo.  App.  590. 

objection  was  overruled,  and  the  deed  New  York, — Newman  v,  Ernst  (Buf- 

admitted  in  evidence.     No  proof  was  falo  Super.  Ct.),  10  N.  Y.  Supp.  310; 

given    of    the    actual    consideration  Holmes  t/.  Moffat,  120  N.Y.  159;  Doyle 

paid,  and  the  deed  was  incompetent  v,  Manhattan  R.  Co.  (C.  PI.),  8  N.  Y. 

evidence  under  the  decision   in   See-  Supp.  324;  Ganiard  v,  Rochester  City, 

field  V,  Chicago,  etc.,  R.  Co.,  67  Wis.  etc.,  R.  Co.,  50  Hun(N.  Y.)  22;  Amer- 

96,  where  this  point  is  ruled.     It  is  im-  ican  Bank  Note  Co.  v.  Metropolitan 

possible  to   tell   what  effect  this  im-  El.    R.   Co.  (Supreme  Ct.),   18  N.   Y. 

proper  testimony  had  upon  the  minds  Supp.  532;  Barney  v.  Fuller  (Suprenn: 

of  the  jury  in  arriving  at  their  verdict.  Ct.),    15  N.  Y.  Supp.  694;    Magnol.a 

There  is  no  way  to  sustain  the  judg-  Anti-Friction  Metal  Co.  v.  Sing  Ley 

ment  except  upon  the  ground  that,  as  (Supreme  Ct.),  17  N.  Y.  Supp.'25i. 

the   plaintiff  himself  first   introduced  North  Carolina. — State  «/.  Crane,  no 

this  class  of  testimony,  he  is  not  per-  N.  Car.  530. 

mitted   to  object   to   the   error   when  Pennsylvania, — Lentz    v,   Carnegie, 

committed  in  favor  of  the  other  side.  145  Pa.  St.  612.         ' 

But  we  know  of   no  rule  of  practice  South   Carolina, — State  v,   Howard, 

which  will  warrant  us  in  holding  that  35  S.  Car.  197. 

an  error  on  one  side'  countervails  or  Texas, — Welhosen  v.  State,  30  Tex. 

destroys  a  like  error  on  the  other  side.  App.  623;  Rodgers  v.  State,  30  Tex. 

We    are    therefore    compelled   to  re-  App.  510;  Smith  v,  Lee,  82  Tex.  124; 

verse  the  judgment  for  the  admission  Morgan  v.  State  (Tex.  App.,  1892),  18 

of  this  improper  testimony."     Esch  v,  S.  W.  Rep.  647;  Ballard  v,  Carmichael, 

Chicago,  etc.,  R.  Co.,  72  Wis.  229.  83  Tex.  355. 

1.  North  Chicago  St.  R.  Co.  v.  Cot-  Wisconsin. — Waterman  v,  Chicago, 
ton,  140  111.  486.  etc.,   R.   Co.,   82  Wis.   613;   Beggs  v, 

2.  Alabama. — Ladd  v.  Smith  (Ala.,  Chicago,  etc.,  R.  Co.,  75  Wis.  444. 
1892),  10  So.  Rep.  836;  Kansas,  etc.,  United  States, — Boyd  v,  U.  S.,  142 
R.  Co.  V.  Crocker,  95  Ala.  412.  U.  S.  450. 

California, — Jones    v.    Tallant,    90  8.  Lloyd  z^.  Preston,  146  U.  S.  630. 

Cal.  386.  Unless  it  appears  that  the  prejudi- 

Colorado.  —  Lothrop  v,   Roberts,   16  cial  inference  upon  the  jury  was  not 

Colo.  250.  thereby  wholly  removed.     Maxted  z', 

Georgia.— Surles  v.  State,  89  Ga.  167;  Fowler,  94  Mich.  106;  Aldis  v.  Stewart 

Orr  V,  Garabold,  85  Ga.  373.  (Super.  Ct.),  24  N.  Y.  Supp.  329;  Aus- 

Illinois. — Cannon  v.  People,  141  111.  tin  v,  Carswell,  67  Hun  (N.  Y.)  579; 

270;  Weber  Wagon  Co.  v.  Kehl,  139  Lyts  v,  Keevey,  5  Wash.  606;  Bedford 

III.  644.  V,  State,  36  Neb.  702;  Green  v.  State, 

Indiana, — Pennsylvania  Co.  v.  Mar-  96  Ala.  29. 

ion;    123  Ind.  415;  Vannoy  v,  Klein,  Thus  error  in  admitting  in  evidence 

122  Ind.  4x6;   Moore  v.  Shields,   121  an  instrument  making  a  libellous  at- 

Ind.  267;  Cross  v.  State,  132  Ind.  65.  tack  on  the  character  of  a  witness  is 
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court  to  the  jury  withdrawing  it  from  their  consideration,^  unless 

not  cured  by  merely  striking  it  out.  566;  Blake  v.  Broughton,  107  N.  Car. 

Maxted  v.  Fowler,  94  Mich.  106.  320. 

FrMnmption  where  Baled  out.— "The  Oregon,— Vizj-x,  v.   Crolsan,  17  Ore- 
first  ground  in  the  motion  complains  gon  393. 

that  the  court  admitted  illegal  testi-  Pennsylvania, — Erie,  etc.,  R.  Co.  v, 

mony  and  afterwards  ruled  it  out.    To  Smith,  125  Pa.  St.  259. 

sustain    this    complaint,    it    must   be  South  Carolina, — State  v,  James,  34 

shown  that  the  party  received  some  S.  Car.  49;  Sanders  v,  Bagwell,  37  S. 

damage  or  hurt  by  this  action  of  the  Car.  145. 

court;  the  same  will  not  be  inferred  in  Texas, — Dillingham  v,  Anthony,  73 

a  civil  cause,  whatever  may  be  the  rule  Tex.  47;  Smith  v.  State,  31  Tex.  Crim. 

in  a  criminal  case,   the  presumption  Rep.    315;   Skaggs  v.  State,  31  Tex. 

being  that  whatever  damage  was  done  Crim.  Rep.  563;  Miller  v.  State  (Tex. 

by  the  admission  of  the  illegal  evi-  Crim.  App.,  1893),  2t  S.  W.  Rep.  925. 

dence  was  cured  by  the  court  in  ruling  Washington.  —  Lyts   v,    Keevey,    5 

out  the  evidence."     Rowland  v.  Car-  Wash.  606. 

michael,  77  Ga.  350.  Wisconsin. — Pireaux   v,   Simon,    79 

1.  Alabama. — Alabama  G.  S.  R.  Co.  Wis.  392. 

V,  Frazier,  93  Ala.  45;   Dismukes  v,  A  charge  to  the  jury  to  disregard 

State,  83  Ala.  287.  such  evidence  is  equivalent  to  an  order 

Georgia, — Brown    v.    Matthews,    79  striking  it  out.    Holmes  v,  Moffat,  120 

Ga.  i;  Rowland  v,  Carmichael,  77  Ga.  N.  Y.  162,  overruling  Erben  v,  Loril- 

350.  lard,  19  N.  Y.  299;  Mattes  v.  Frankel, 

Illinois. — Chicago,   etc.,    R.    Co.   v,  65  Hun  (N.  Y.)  203. 

Blume,  137  111.  448.  In  Criminal  Caaet.— The  same  rule  is 

Indiana, — Taylor  v.  Wootan,  i  Ind.  generally  held   to  apply  to  criminal 

App.  188;  La  Matts  v.  State,  128  Ind.  cases.     Com.  v.  Ham.,  150  Mass.  122; 

123;  Citizens'  St.   R.  Co.  v,  Spahr,  7  State  v,  EUer,  104  N.  Car.  853. 

Ind.  App.  23.  The   Contrary  Doctrine  is    held   in 

Iowa. — Shepard  v.  Chicago,  etc.,  R.  State  v,  Thomas,  99  Mo.  235. 

Co.,  77  Iowa  54;  Sullens  v,  Chicago,  Where  not  Cured.  —  The  erroneous 

etc.,  R.  Co.,  74  Iowa 59;  State  z^.  Cum-  admission  of  evidence,  in  a  criminal 

mins,  76  Iowa  133.  prosecution,  that  defendant  had  been 

Kansas. — Kinsley  v,  Morse,  40  Kan.  already  once   convicted  of  the  same 

577;    Woods    v,    Hamilton,  39    Kan.  crime,  is  not  cured  by  a  mere  remark 

69.  of  the  judge  that  whether  there  had 

Massachusetts, — Anthony  v,  Travis,  been   a  criminal    prosecution  of    the 

148  Mass.  53.  same  character  for  such  offenses  was  a 

Michigan. — Mitts  v.  McMorran,  85  matter  of   no  concern   for   the   jury. 

Mich.  94;  Blaisdell  v,  Scally,  84  Mich.  Austin  v,  Carswell,  67  Hun  (N.  Y.) 

149;  Feiertag  v.  Feiertag,  73  Mich.  297.  579. 

Minnesota. — Hillestad  v.  Hostetter,  Nor  the   admission  of    clearly   in- 

46  Minn.  393;  Juergens  v.  Thom,  39  competent  evidence  in  a  criminal  case 

Minn.  458.  by  striking  it  out.  without  additional 

Missouri. — Wright   v.  Gillespie,  43  instruction  to  the  jury  to  disregard  it. 

Mo.    App.   244;     O'Mellia  v,  Kansas  Bedford  v.  State,  36  Neb.  702. 

City,  etc.,  R.  Co.,  115  Mo.  205;  Ste-  In  Aetion  for  Damages. — So  where  an 

phensv.  Hannibal,  etc.,  R.  Co.,  96  Mo.  action  is   brought  solely  for   the  re- 

207;  Durant  v.  Lexington  Coal  Min.  covery  of  damages  for  deprivation  of 

Co.,  97  Mo.  62.  the  use  of  a  street  by  obstruction,  er- 

Montana. — Garver  v,  Lynde,  7  Mont,  roneous  admission  of  evidence   as  to 

loS.  damages  caused   by  flow    of  surface 

New  York. — Lawrence  v,  Mycenian  water  is  rendered  harmless  by  a  charge 

Marble  Co.,   i  Misc.  Rep.  (N.  Y.  C.  which  confines  the  jury  to  questions 

PI.)  105;    Mattes  V,   Frankel,  65  Hun  of  depreciation  caused  by  the  depriva- 

(N.  Y.)  203;  People  v,  Kennedy  (Su-  tion  alone.     Schneider  v,  Detroit,  72 

preme  Ct.),  22  N.  Y.  Supp.  267.  Mich.  240. 

North    Carolina, — Toole   v.   Toole,  In  Insnranoe  Caaet. — Certain  receipts 

X12  N.  Car.   152;  Bridgers  v.  Dill,  97  were   admitted, in   evidence,    for  the 

N.  Car.  222;  Ray  v,  Ray,  98  N.  Car.  purpose  of  comparing  the   signature 
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it  is  clear  that  they  were  nevertheless  unduly  influenced  thereby, 
when  the  judgment  will  be  reversed.* 

c.  Exclusion  of  Evidence— in  Gei«rai.— It  is  harmless  error 

to  exclude  evidence  over  objection,  where  substantially  the  same 
evidence   is  subsequently  admitted.*     And   error  in  excluding 

of  the  receiptor  with  his  alleged  sig-  Z2oInd.  503;  Pennsylvania  Co.  v.  Mar- 
nature  to  an  application  for  insurance,  ion,  123  Ind.,  415;  State  v,  Taylor,  5 
which  he  denied.  After  the  proofs  Ind.  App.  39;  Smith  v.  McDonald,  3 
and  arguments  were  closed,  the  court  Ind.  App.  49;  Haverstick  v.  State,  6 
stated   in  the    presence   of   the  jury  Ind.  595. 

that  the  receipts  ought  not  to  be  con-  Iowa, — Cahalan  v.  Cahalan,  82  Iowa 

sidered  by  the  jury  at  all,  and  prac-  416;  Kelly  v.  Norwich  F.  Ins.  Co.,  82 

ticallydirectedthe  jury  not  to  consider  Iowa  137;  Martin  v.  Capital  Ins.  Co., 

them.     Held,  error  without  prejudice.  85  Iowa  643;  State  v,  Munchrath,  78 

Mallory  v.  Ohio  Farmers'  Ins.  Co.,- 90  Iowa  268;  Bradley  v.  Palen,  78  Iowa 

Mich.  112.  126;  Walker  v,  Dailey,  87  Iowa  375; 

1.  Wabash  Western  R.  Co.  v.  Fried-  Rea  v.  Jaffray,  82  Iowa  231:  Amos  v. 
man,  146  III.  583;  McAllisters.  Detroit  Buck,  75  Iowa  651;  Winney  v,  Sand- 
Free  Press  Co.,  85  Mich.  453;  French  wich  Mfg.  Co.  (Iowa,  1891),  50  N.  W. 
V,  Detroit  Free  Press  Co.,  85  Mich.  Rep.  565;  Bruner  v.  Wade,  84  Iowa 
463;  Meyer  v.  Lewis,  43  Mo.  App.  417.  698;  Smalley  v.  FuUerton  (Iowa,  1893), 

3.  ^/a^amtf.— -Thompson  v,  Drake,  32  55  N.  W.  Rep.  320. 

Ala.  99;  Walker  v.  State,  91  Ala.  76;  Kansas,  —  Central     Branch    Union 

Alabama  G.  S.  R.   Co.  v,   Frazier,  93  Pac.  R.  Co.  v,  Andrews,  41  Kan.  370; 

Ala.  45;    Louisville,   etc.,    R.  Co.  v,  Le  Roy,  etc.,  R.  Co.  z/.  HoUis,  39  Kan. 

Hall,  91  Ala.  112;  Alabama  State  Land  646;  Wichita,  etc.,  R.  Co.  v.  Gibbs,  47 

Co.  «/,  Reed  (Ala.,  1891),  10  So.  Rep.  Kan.  274;  St.  Louis,  etc.,   R.  Co.  v, 

23S.  Tiernan,  37  Kan.  627;  Wilson  v,  Jones, 

California,  —  Mitchell  v.  Southern  48  Kan.  767. 
Pac.  R.  Co.,  87  Cal.  62;  Gillaspic  v,  AVw/wtr/fry.— Overall  v.  Bland  (Ky., 
Hagans,  90  Cal.  90;  Weinburg  v,  1889),  12  S.  W.  Rep.  273;  Mathis  v, 
Somps  (Cal.,  1893).  33  Pac.  Rep.  341;  Com.  (Ky.,  1890),  13  S.  W.  Rep.  360. 
Goldman  V.  Bashore.  80 Cal.  146;  Rob-  Maine. — Thomson  v,  Sebasticook, 
inson  v,  Nevada  Bank,  81  Cal.  106;  etc.,  R.  Co.,  8z  Me.  40;  Mann  v,  Max- 
San  Joaquin  Valley  Bank  v,  Bours,  73  well,  83  Me.  146. 

Cal.  200 ;    Seligman  v.    Armando,  94  Massachusetts,  —  Nelson  v.  Boston, 

Cal.  314;  Conboy  V.  Dickinson,  92  Cad.  etc.,  R.  Co.,  155   Mass.   356;  Chase's 

600;  People  V.  Scott,  93  Cal.  516.  Patent  Elevator  Co.  v,  Boston  Town 

Color  ado. '—^^^vvXX  v.  Crow,    i  Colo.  Boat  Co.,  155  Mass.  211;  Providence, 

App.  453;  Power  v.  People,   17  Colo,  etc.,  R.  Co.  v,  Worcester.  155  Mass. 

178;  Cowan  V.  Cowan,  16  Colo.  335.  35. 

Connecticut.'— Oshoxne  v.  Taylor,  58  Michigan. — Stanton  ».  Estey   Mfg. 

Conn.  439;  Davis  v.  Guilford,  55  Conn.  Co.,  90  Mich.  12;  Ellis  v.  Whitehead, 

351.  95  Mich.  105;  Pigott  V.  Engle,  60  Mich. 

District  of  Columbia, — U.  S.  v.  Cross  221 ;  Kendrick  v.  Towle,  60  Mich.  363; 

(D.  C),  20  Wash.  L.  Rep.  98.  Anderson    v.    Thunder     Bay     River 

Georgia, — Hunnicuttv.  Georgia  Pac.  Boom  Co.,  61  Mich.  4S9;  Langworthy 

R.  Co.,  85  Ga.  195;  Lovett  v.  State,  80  v.  Green  Tp.,  88  Mich.  207. 

Ga.  255;  Vaughn  v.  State,  88  Ga.  731;  Minnesota, — Alexander  v,  Chicago, 

Rowland  v,  Carmichael,  77  Ga.  350.  etc.,   R.  Co.,  41  Minn.  515;   Peck  v. 

Illinois.  ->  Atkinson     Car      Spring  Snow,  47  Minn.  398;  Minnesota  State 

Works  V,  Barber,  145  111.  418;  Grubey  Agricultural  Soc.  v.  Swanson,48Minn. 

V.  Illinois  Nat.  Bank,  133  111.  79;  At-  231. 

kinson  Car  Spring  Works  v.  Barber,  Missouri.  —  McGarry    v,    Missouri 

40  III.  App.  348;  Chicago,  etc.,  R.  Co.  Pac.   R.  Co.,  36  Mo.  App.  340;  Kirk- 

V,  Lewis,  145  111.  67;  Kern  v.  Chicago  bridge  v.  Gash,  34  Mo.  App.  256;  State 

Co-operative  Brewery  Assoc,  140  III.  v,  Elkins,   loi  Mo.  344;  Hamilton  v, 

371;  Corwine  o.  Talbot,  31  III.  App.  Rich  Hill  Coal  Min.  Co.,  108  Mo.  364; 

24.  Whitmore  v.  Supreme  Lodge,  100  Mo. 

/fi4/(a»a.— Huntington    9.    Hawley,  36. 
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competent  evidence  will  be  considered  harmless  where,  if  such 
evidence  had  been   admitted,  it  could   have  had   no   effect  on 

the  final  result  *}  and  the  same  rule  applies  where  the  point  to 

Nebraska. — Labaree  r.  Klosterman,  Pennsylvania. — Nesbitt    v.    Turner, 

33  Neb.  150;  Musselman  v.  Barker,  26  155  Pa.  St.  429. 

Neb.  737;  Smith  v,  Crete,  etc.,  R.  Co.,  South  Carolina. — Dillard  v.  Samuels, 

29  Neb.  142;  Consaul  v,  Sheldon,  35  25  S.  Car.  318;   Taylor  v.  Dominick, 

Neb.  247.  36  S.  Car.  368. 

Nevada.  —  Winter  v.  Fulstone,   20  Tennessee.  —  Morton    v.    State,    91 

Nev.  260:  State  v.  Lewis,  20  Nev.  333;  Tenn.  437;  Ellis  v.  State,  92  Tenn.  85. 

Patchen  v.  Keeley,  19  Nev.  404.  Texas. — Brown  v.  Fountain,  3  Tex. 

New    York,  —  American    Encaustic  Civ.  App.  227;  Gregory  v.  Coleman,  3 

Tiling  Co.  v.  Reich  (City  Ct.),  11  N.  Tex.  Civ.  App.  166;  Equitable  Mort- 

y.  Supp.  776;  Palmer  v.  Conant  (Su-  gage  Co.  v.  Norton,  71  Tex.  683;  Do- 

preme  Ct.),  11  N.  Y.  Supp.  917;  Amer-  honey  v.  Womack  (Tex.,  1892),  19  S. 

lean    Encaustic  Tiling  Co.   v.   Reich  W.  Rep.  883;  Smith  v.  Eckford  (Tex., 

(C.   PI.),  12  N.  Y.  Supp.  927;  Taylor  1891),  18  S.  W.  Rep.  210. 

V.     Taylor     (Supreme     Ct.),     13     N.  Vermont. — Walker  v.  Collins,  61  Vl. 

Y.    Supp.    55;    Mendelson     v.    Shef-  542. 

field    (Super.  Ct.),    13    N.    Y.    Supp.  West  Virginia. — Kerr   v.  Lunsford, 

606;  Moss  V.   Manhattan  R.   Co.,    58  31  W.  Va.  659. 

Hun  (N.  Y.)  611;  Sprague  v.  Gibson  Wisconsin.  —  Whalen    v.    Chicago, 

(Supreme  Ct.),   17   N.   Y.  Supp.  685;  etc.,  R.  Co.,  75  Wis.  654;  Zoldoske  v. 

Schneider  v.  Second  Ave.  R.  Co.,  133  State,  82  Wis.  580;  Griswold  v.  Wright, 

N.  Y.  583;  Newman  v.  Ernst  (Buffalo  69  Wis.  i;  Morgenstein  v.  Nejedlo,  79 

Super.  Ct.),  10  N.  Y.  Supp.  310;  Mori-  Wis.    388;     Packard    v.    Backus,    78 

son  V.   Broadway,  etc.,   R.   Co.  (Su-  Wis.  188;  Beggs  v,  Chicago,  etc.,  R. 

preme  Ct.),  8  N.  Y.  Supp.  436;  Car-  Co.,  75  Wis.  444. 

penter  zr.   Knapp    (Supreme   Ct.),  21  Of  Part  Only. —But  error  in  excluding 

N.   Y.   Supp.  297;    People  v.  Martin  admissible  evidence  is  not  cured  by  the 

(Supreme    Ct.),   8    N.   Y.    Supp.  516;  subsequent  admission  of  a  part  of  it 

Nicholson  v.  Paston  (Buffalo  Super,  only.     Manning  v.  Maas,  2  Misc.  Rep. 

Ct.),  II  N.  Y,  Supp.  567;  Baldwin  r.  (N.  Y.  C.  PI.)  266;  Fisher  v.  Monroe, 

Short.  125  N.  Y.  553:  Baird  v.  Slaight  a  Misc.  Rep.  (N.  Y.  C.  PI.)  326. 

(Supreme  Ct.),  8  N.  Y.  Supp.  603;  Bar-  And   where  objectionable  evidence 

ton  tr.  Govan,  116  N.  Y.  658;  Arthur  v.  has  been  admitted,  no  reversible  error 

Wright  (Supreme  Ct.),  10  N.  Y.  Supp.  is  committed  if  sufficient  remains  after 

368;   Beiser  v.  Beiser  (Supreme  Ct.),  the  rejection  to  justify  the  court  in 

8  N.  Y.  Supp.  55;  Flanagan  v.  Mitch-  the  belief  that  a  second  trial  would 

ell(C.  PL),  10  N.  Y.  Supp.  234;  Leich-  have    the   same    result  as  the   first, 

man  v.  Jughardt  (Supreme  Ct.),  4  N.  Baker  v.  Shaw,  35  Mo.  App.  611. 

Y.  Supp.  525;   Morris  v.   Wells  (Su-  \.  Alabama. — ^Truss  v.  Davidson,  90 

preme  Ct.),  7  N.  Y.  Supp.  61;  Matter  Ala.  359;  Marks  v.  State,  87  Ala.  99; 

of  Brown,  59  Hun  (N.  Y.)  628;  Matter  Cowen  v.  Eartherly  Hardware  Co.,  95 

of  McArthur*s  Will,  59  Hun  (N.  Y.)  Ala.  324;  Dunton  v.  Keel,  95  Ala.  159; 

619;  Roberts  v.  Johnstown  Bank  (Su-  Birmingham  Mineral  Co.  v.  Harris,  98 

preme  Ct.).   14  N.  Y.  Supp.  432;  Na-  Ala.  326. 

tional  Park  Bank  v.  Steele,  etc.,  Mfg.  Arkansas. — Ferguson    Lumber  Co. 

Co.,  58  Hun  (N.  Y.)8i;  Bick  v.  Reese  v.  Low  (Ark.,  1891),  17  S.   W.   Rep. 

(Supreme  Ct.),  3  N.  Y.  Supp.  757;  Mc-  879- 

Swyny  v.  Broadway,  etc.,  R.  Co.  (Su-  California. — ^Salle  v.  Mayer,  91  Cal. 

preme  Ct.),  7  N.  Y.  Supp.  456;  Good-  165;  Moulton  v.  Harris,  94  Cal.  420; 

year  v.  Adams  (Supreme  Ct.)  5  N.  Y.  Santa  Cruz  v.  Enright  (Cal.,  1892),  30 

Supp.  275;    Reed    v.   Zimmerman,    4  Pac.  Rep.  197;   People  v.  Phelan,  93 

Misc.  Rep.  (N.  Y.  C.  PI.)  142.  Cal.    iii;    Mills  v.   Los   Angeles,  90 

North  Carolina. — Toledo,  etc.,   R.  Cal.    522;     Tuflfree    v.    Brock    (CaL, 

Co.   v.   Milligan.   2    Ired.   (N.    Car.)  1893),  31  Pac.   Rep.   1134;  Christy  v. 

578;  Grant  v,  Raleigh,  108  N.  Car.  462.  Spring  Valley  Water  Works,  97  Cal. 

Ohio. — Lake  Shore,  etc.,  R.  Co.  v,  21;  People  v.  Ching  Hing  Chang,  74 

Herrick.  49  Ohio  St.  25.  Cal.  389. 
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which  the  excluded  evidence  goes  is  fully  established  by  other 

Colorado, — Cravens    v.    Bennett,  17  New  York, — Avery  v.  Mattice  (Su» 

Colo.  419.  preme  Ct.),  9  N.  Y.  Supp.  166;  Smith 

Connecticut, — Erwin  v,  English,   61  v.   Home  Ins.   Co.,  47   Hun  (N.    Y.) 

Conn.  502;  Spencer  r.  New  York,  etc.,  30;   New  York  Fourth  Nat.  Bank  r. 

R.  Co.,  62  Conn.  242;  Brown  V.  Brown  Spinney,  47   Hun  (N.  Y.)  293:  Luce 

(Conn.,  1890),  6  N.  E.  Rep.  745.  v,    Knowlton    (City    Ct.),    15    N.    ,Y. 

/T^riVa.— Johnston  v.  State,  29  Fla.  Supp.  825;  A.    B.   Cleveland    Co.   v, 

558.  A.  C.   Nellis  Co.  (C.   PI.).  i8  N.   Y. 

Georgia,— Yi^iXV^y  v.  West,  87  Ga.  Supp.  448;    Matter  of  Valentine's  Es- 

S53:   Higginbotham   v,  Campbell,    90  tate,  136  N.  Y.  623:  Roberts  v,  Johns- 

Ga.  183;  McMillan  v,  Toombs,  79  Ga.  town  Bank  (Supreme  Ct.),  14  N.  Y. 

143.  Supp.  432;  Barnes  v,  McDonald  (Su- 

///«WiJ.— Bohrer  v,  Stumpflf,  31  111.  preme  Ct.),  13  N.  Y.  Supp.  440;  Briggs 
App.  139;  Barling  v,  Peters,  134  111.  v,  Gardner  (Supreme  Ct.),  15  N.  Y. 
606;  Goodwillie  v.  Lake  View,  137  Supp.  335;  Matter  of  Lasak's  Will,  57 
111.  51;  Leinweber  v.  Forest  City  Ins.  Hun  (N.  Y.)  417;  Mutual  L.  Ins.  Co. 
Co.,  32  111.  App.  190;  Common  v,  v.  Suiter,  131  N.  Y.  557;  Berg  v.  Car- 
People,  39  111.  App.  31.  roll  (C.  PI.),  16  N.  Y.  Supp.  175;  People 

Indiana, — Crawford    v,    Anderson,  v.  Brooks,  131  N.  Y.  321. 

129  Ind.  117;  Dunn  v.  Barton,  2  Ind.  Ohio, — Devere  v.  State,  5  Ohio  Cir. 

App.  444;  Martin  v.  State,  5  Ind.  App.  Ct.  Rep.  509. 

453;  Wagner  v.  State,  116  Ind.  181.  Pennsylvania, — Gearing  v.  Carroll, 

Iowa, — State  v.  Row,  81  Iowa  138;  151  Pa.  St.  79;  Worrall  v,  Pyle,  132  Pa. 

Hunt  V,   Iowa  Cent.  R.  Co.,  86  Iowa  St.  529. 

15;  Haworth  v,  Seevers  Mfg.  Co.,  87  South   Carolina, — Taylor    v,    Domi- 

lowa  765.  nick,  36  S.  Car.  368;  Brennan  v.  Wink- 

Kansas, — Kimball  v.  Bell,  47  Kan.  ler,  37  S.  Car.  457;   Blohme  v.  Lynch, 

757.  26  S.  Car.  300. 

Kentucky, — Jackson  v.  Com.    (Ky.,  Tennessee.  —  Pearce    v,    Suggs,  85 

1890),  14  S.  W.  Rep.  677;  Lue  v.  Com.  Tenn.  724. 

{Ky.,    1891),     15    S.    W.    Rep.    664;  Texas, — Cassin  v.  La  Salle  County, 

Walkup  t'.  Com.  (Ky.,  1892),  20  S.  W.  i   Tex.   Civ.   App.   127;   McGrady   r. 

Rep.  221.  Monks,  i   Tex.   Civ.   App.  611;    Red 

Louisiana, — State   v,    Spillman,    43  River, etc.,  R. Co.  v. Blount,  3  Tex.  Civ. 

La.  Ann.  looi.  App.  282;  Howard  v,  Kopperl,  74  Tex. 

Maine, — Jewell  t/.Gagne,  82  Me.  430.  494;   Holstein  v,  Adams,  72  Tex.  485; 

Massachusetts, —  South    Scituate    v,  Couts  v,  Neer,  70  Tex.  468;   Lewis  v, 

Scituate,    155    Mass.    428;    Daley    v.  Simon,  72  Tex.  470:  Irby  v.  State,  25 

American  Printing  Co.,  150  Mass.  77.  Tex.  App.  203;  Wyatt  v.  Duncan  (Tex. 

Michigan, — Jones    v,    Portland,   88  Civ.  App.,  1893),  22  S.  W.  Rep.  665; 

Uich.    598;    Partlow    v,    Swigart,   90  Mealer  v.  State,  32  Tex.  Crim.   Rep. 

Mich.  61;   Daniels  I/.  Weeks,  90  Mich.  102;  Skaggs  v.  State,  31  Tex.   Crim. 

190;  Mears  v,  Cornwall,  73  Mich.  78.  Rep.  563;  Blackwell  v.  State,  30  Tex. 

Minnesota. — Gammon  t^.  Canfield,  42  App.  4x6. 

Minn.     368;    Schmidt     v,    McCarthy  Vermont, — Good  v.  Knox,  64  Vt.  97; 

<Minn.,    1890),   46    N.    W.    Rep.    239;  Frary  v.  Gusha,  59  Vt.  257- 

Duncan     v.    Kohler,    37    Minn.    379;  Wisconsin, — Perrin  v.  State,  81  Wis. 

Keyes  v,  Minneapolis,  etc.,  R.  Co.,  36  135;    Hawley  v,  Harran,  79  Wis.  379; 

Minn.  290.  Schrubbe  v.  Connell,  69  Wis.  476;  Ab- 

Atississippi. — Louisville,  etc.,  R.  Co.  bott  v.  Gore,  74  Wis.  509. 

V.  Crayton,  69  Miss.  152.  United  States, — Wunderlich  v.  New 

Missouri. — Keen  v,  Watson,  39  Mo.  York,  33  Fed.  Rep.  854. 

App.  165;  Schlueter  v.  Albert,  39  Mo.  Presumption  of  Prqudiee. — But  it  is 

App.  154;  Stillwell  V,  Patton,  108  Mo.  suflBcient  to  constitute  reversible  error 

352;  Morgan  r.  Wood,  38  Mo.  App.  255;  that  the  excluded  evidence  might  have 

Kennedy  v,  Ballard,  30  Mo.  App.  340.  changed  the  result;  all  doubts  must  be 

New    Hampshire.  —  Hart    v.    Lock-  removedby  the  record, or  the  judgment 

wood  (N.  H.,  1891),  23  Atl.  Rep.  367.  will  be  deemed  erroneous.     In  re  Car- 

New  Mexico, — Salazer  v.    Long  will  penter's  Estate,  79  Cal.  382;  Bryant  v. 

(N.  Mex..  1891),  25  Pac.  Rep.  927.  Randolph,  133  N.Y.  70;  Doyle  v.  Bean- 
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proof,*  or  is  conceded  or  admitted  on  the  trial.*  So  a  denial  of 
a  motion  to  strike  out  illegal  evidence  is  no  ground  for  reversal 
where  the  judgment  would  have  been  clearly  unaffected  by  an 
order  granting  the  motion.' 

Waiv«r  of  Error. — A  party  cannot  complain  on  appeal  because  the 
trial  court  excluded  evidence  offered  by  himself,  when  like  evi- 
dence offered  by  his  adversary  was  excluded  upon  his  objection.* 

d.  As  TO  Questions. — A  ruling  erroneously  allowing  a  ques- 
tion to  be  asked  is  rendered  harmless  where  the  answer  could  not 
have  affected  the  appellant  unfavorably,*  and  so  is  a  ruling  ex- 


pre  (Supreme  Ct.).  I7  N.  Y.  Supp.  287; 
Saxon  V,  New  York  El.  R.  Co.  (Su- 
preme Ct.),  19  N.  Y.  Supp.  746;  O'Day 
V.  Chafifee  (Supreme  Ct.),  19  N.  Y. 
Supp.  559;  Indianapolis  Union  R.  Co. 
V.  Boettcher,  131  Ind.  82;  Dean  v. 
State,  130  Ind.  237;  Rankin  v.  Bell,  85 
Tex.  28;  Robinson  v,  Brewster,  140 
111.  649;  Texas,  etc.,  R.  Co.  v.  Nel- 
son, 50  Fed.  Rep.  814;  Searles  v. 
State,  6  Ohio  Cir.  Ct.  Rep.  331.  See 
J^resumption  of  Prejudice^  supra, 

1.  Locke  V.  Moulton,96CaI.  21;  Ken- 
tucky Cent.  R.Co.  v.  Smith  (Ky. ,  1892), 
20  S.  W.  Rep.  392;  Roberts  v.  Com. 
(Ky.,  1893),  22  S.  W.  Rep.  845;  Amos 
V.  State,  96  Ala.  120;  Seybold  v,  Mor- 
gan, 43  111.  App.  39;  Stayton  v.  State, 
32  Tex.  Crim.  Rep.  33;  St.  Kevin  Min. 
Co  V,  Isaacs,  18  Colo.  400;  St.  Paul 
F.  etc., Ins. Co.  v,  Gotthelf,  35  Neb.  351 ; 
Mammoth  Springs  Roller  Mill  Co.  v, 
EUston  (Ark.,  1893),  22  S.  W.  Rep. 
344;  Seyring  v,  Eschweiler,  85  Wis. 
117;  Seattle,  etc.,  R.  Co.  v,  Gilchrist, 
4  Wash.  509;  State  v.  Fletcher,  24  Ore- 
gon 295. 

8.  Alabama,  —  Pellum  v.  State,  89 
Ala.  28;  Bowen  v.  State,  98  Ala.  83. 

California, — Clark  v,  Olsen  (Cal., 
i893)»  33  Pac.  Rep.  274. 

Connecticut,  —  Boseli  v,  Doran,  62 
Conn.  311. 

Georgia, — Perseverance  Min.  Co.  v, 
Bisaner,  87  Ga.  193. 

Indiana, — Conrad  v.  State,  132  Ind. 
524;  Citizens'  St.  R.  Co.  v,  Robbins, 
128  Ind.  449. 

Iowa, — Gallagher  v.  Bell,  82  Iowa 
722.  • 

Michigan, — Ellis  r.  Whitehead,  95 
Mich.  105. 

Missouri, — Thomas  v.  Walnut  Land, 
etc.,  Co.,  43  Mo.  App.  653;  State  v, 
Howard,  102  Mo.  142;  Mellor  v,  Mis- 
souri Pac.  R.  Co.,  105  Mo.  455;  Hart- 
man  V,  Louisville,  etc.,  R.  Co.,  48 
Mo.  App.  619. 


New  York, — Coffey  v,  Lyons  (C.  Pl.)„ 
10  N.  Y.  Supp.  317;  Williams  v.. 
Guile,  46  Hun  (N.  Y.)  645;  Meurer 
V.  Von  Kramer,  69  Hun  (N.  Y.)  125; 
Phillips  V,  Richardson  (C.  PI.),  12  N. 
Y.  Supp.  282. 

North  Carolina, — Brown  v,  McKee,. 
108  N.  Car.  387. 

South  Carolina, — Tant  v.  Guess,  37 
S.  Car.  489. 

Texas, — Munnink  v,  Jung,  3  Tex. 
Civ.  App.  395;  Westmoreland  v, 
Richardson,  2  Tex.  Civ.  App.  175; 
Haley  v.  Manning  (Tex.  Civ.  App., 
1893),  21  S.  W.  Rep.  711;  Harris  v. 
State,  31  Tex.  Crim.  App.  411;  Coylc 
V,  State  (Tex.  Crim.  App.,  1893),  21  S. 
W.  Rep.  765;  Gonzales  v.  State,  30> 
Tex.  App.  203;  Leeper  v.  State,  29. 
Tex.  App.  63. 

United  States, — Smith  v.  Sun  Print- 
ing, etc.,  Assoc,  55  Fed.  Rep.  240;  U. 
S.  V,  Gardner,  42  Fed.  Rep.  832. 

8.  Clark  v.  Olsen  (Cal.,  1893),  33 
Pac.  Rep.  274;  Stark  v,  Wellman,  96 
Cal.  400:  Richards  v,  Crocker  (Su- 
preme Ct.),  20  N.  Y.  Supp.  954; 
Rocker  v,  Wildforester  (Supreme 
Ct.),  20  N.  Y.  Supp.  9;  Brown 
V,  Helmuth  (Super.  Ct.),  21  N.  Y. 
Supp.  615;  Cunyus  v,  Guenther,  96 
Ala.  564;  Petrec  v,  Brotherton,  133 
Ind.  692;  Horbach  v.  Marsh,  37  Neb. 
22;  Friesenhahn  v,  Merrill,  52  Minn. 
55;  Pickens  v,  Kniseley,  36  W.  Va. 
794;  Meyer  v.  Smith  (Tex.  Civ.  App.^ 
1893),  21  S.  W.  Rep.  995;  Prindle  v. 
Haight,  83  Wis.  50. 

4.  Hinton  v,  Whittaker,  loi  Ind. 
344;  Gaff  V,  Greer,  88  Ind.  122;  Lowe 
V,  Ryan,  94  Ind.  450;  Dinwiddie  v. 
State,  103  Ind.  loi;  Nitche  v,  Earle, 
117  Ind.  275. 

5.  Arkansas, — Sharp  v.  State,  51 
Ark.  147. 

Indiana, — Miller  v.  Cook,  127  Ind. 
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eluding  a  question  which  is  subsequently  fully  answered.^  The 
allowance  of  an  improper  question  which  the  witness  declines  to 
answer,'  or  an  abuse  of  discretion  in  allowing  a  leading  question 
to  be  asked  where  the  answer  is  nonprejudicial  to  appellant,  is 
harmless  error.' 


Kansas. — Chicago,  etc.,   R.    Co.  f.  Missouri,  —  Reardon     v,    Missouri 

Dill.  41  Kan.  736.  Pac.    R.    Co.,   114  Mo.   384;   State  v, 

Maryland, — Stoner  v,  Devilbiss,  70  Smith,  114  Mo.  406;  State  v,  Sansone, 

Md.  144.  116  Mo.  I. 

Massachusetts, — Com.  v,  Brady,  147  New  York, — Van  Doren  v,   JellifiFc, 

Mass.   583;   Parkenson  v,   Bemis,  153  i  Misc.  Rep.  (N.  Y.  C.  Pl.)364;  Herbst 

Mass.  280.  V.  Vacuum  Oil  Co.,  68  Hun  (N.   Y.) 

Michigan. — Mears   v,  Cornwall,    73  222;  Pharoz^.  Beadleston,  2  Misc.  Rep. 

Mich.  78;  Bell  v,  Zelmer,  75  Mich.  66.  (N.  Y.  C.  PI.)  424;  Moss  v,  Manhattan 

North  Carolina, — State  v,  Giles,  103  R.  Co.,  58  Hun  (N.  Y.)6ii;  Matter  of 


N.  Car.  391. 


Mc Arthur's  Will  (Supreme  Ct.),  12  N. 


South  Carolina. — State  v,  Merriman,     Y.  Supp.  822;  People  v.  Fleming  (Su- 


34  S.  Car.  16. 

Texas. — Gainesville,  etc.,  R.  Co.  v. 
Hall,  78  Tex.  169. 

Vermont. — Walker  v,  Collins,  61  Vt. 
542. 


preme  Ct.),  14  N.  Y.  Supp.  200. 

8.  Clement  v.  Cureton,  36  Ala.  X20; 
People  V,  Brown,  76  Cal.  573;  Sharon 
V.  Sharon,  79  Cal.  633;  Gorham  v, 
Kansas  City,  etc.,    R.  Co.,    113    Mo. 


West   Virginia, — Kerr  v,  Lunsford,     408;  Warson  v.  McElroy,  33  Mo.  App. 


31  W.  Va.  659. 


553;  Bulson  V.  People.  31  111.  409;  Peck 


Wisconsin. — Stutz  v.  Chicago,  etc.,     v.    Snyder,    13   Mich.    21;    Naylor  v. 
R.  Co.,  73  Wis.  147;  Kalbus  v.  Abbot,     Semmes,  4  Gill  &  J.  (Md.)  274;  Haupt 


77  Wis.  621. 


V.  Haupt  (Pa.,  1888),  15  Atl.  Rep.  700; 


Refusal  to  strike  out  an  irresponsive     Blackwell's  Durham  Tobacco  Co.  v. 
and  immaterial   answer  is  ordinarily     McElwee,    100  N.    Car.    150;   Dial   v. 


no  ground  for  reversal.  Hare  v, 
Mahony  (Supreme  Ct.),  14  N.  Y.  Supp. 
81;  Gorham  v.   Kansas  City,  etc.,  R. 


Valley  Mut.  L.  Assoc.,  29  S.  Car.  560; 
Lockhart  v.  Keller  (Tex.,  1888),  9  S. 
W.    Rep.    179;   Smith   v.    Niagara   F. 


Co.,  113  Mo.  408;  State  v.  Burpee,  65  Ins.  Co.,  60  Vt.  682. 

Vt.  i;  Tennessee  Coal,  etc.,  R.  Co.  v.  8.  Lyon  v.   Chamberlain,  41  Mich. 

Hayes,  97  Ala.  201;  Bridgman  v.  Hall-  I19;  Smith  v.  Sherwood  Tp.,  62  Mich, 

berg,  52  Minn.  376;  San  Antonio,  etc.,  159;  Williams  v.  Fresno  Canal,  etc., 

R.  Co.  V.  MacGregor  (Tex.  Civ.  App.,  Co.,  96  Cal.  14;  St.  Paul  F.,  etc.,  Ins. 


1893),  22  S.  W.  Rep.  269. 

i.     Alabama.  —  Tennessee       River 


Co.    V.   Gotthelf,   35    Neb-    351;  Van 
Doren   v,  Jelliffe  (C.    PI.),    20   N.  Y. 


Transp.  Co.  v.  Kavanagh  (Ala.,  1893),     Supp.  636;  Pilling  v.  Morse,  5  Wash. 


13  So.  Rep.  283. 

Colorado. — St.  Kevin  Min.  Co.  v, 
Isaacs,  18  Colo.  400. 

Dakota. — Territory  v.  Collins,  6  Da- 
kota 234. 


797;  Lettz  V,  State  (Tex.  Crim.  App., 
1893),  21  S.  W.  Rep.  371.  See  article 
Leading  Questions. 

As  where  the  witness  has  already 
given  evidence  from  which  his  answer 


69. 


Florida. — Baker^v.  State,  30  Fla.  41.     is   legally    inferable.        Williams     v, 
Georgia. — Woolfolk  v.  State,  85  Ga.     Fresno  Canal,  etc.,  Co.,  96  Cal.  14. 


And  permitting  a  leading  question 


Illinois.  —  Tudor     Iron    Works    v,     to  be  asked  on  an  admitted  point  is 


Weber,  31  111.  App.  306;  Chicago,  etc., 
R.  Co.  V,  Wedel,  144  111.  9. 

Indiana. — Swales    v,   Jackson,    126 
Ind.  282. 


not     reversible     error.       Cannon    v. 
People,  i^i  IlL  270. 

Opinion. — Mere  expressions  of  opin- 
ion after  the  witnesses   have   stated 


Iowa. — Sprague  v.  Atlee,  81  Iowa  i;  the  facts  upon  which  they  base  it  is 

Miller  v.  James,  86  Iowa  242;  State  v.  not   ordinarily  ground    for  reversal. 

Conable,  81  Iowa  60.  Schneider   v.   Manning,  I2i    111.   376: 

Minnesota. — Hinds    v.    Backus,    45  Chicago,  etc.,  R.  Co.  v,  Holland,  122 

Minn.  170.  III.  461;  Barrett  v,  Wheeler,  71  Iowa 

Mississippi, — Ouilette  v,   Davis,  69  662;    Merkle  v,  Bennington   Tp.,   68 

Miss.  762.  Mich.  133.              ' 
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e.  On  Trial  without  a  Jury.— Where  the  record  shows 
that  sufficient  evidence  was  introduced  to  sustain  the  findings  of 
the  trial  judge  in  a  case  tried  to  the  court  alone,  the  judgment 
will  not  be  reversed  for  the  erroneous  admission  of  evidence,* 
as  the  judge  will  be  presumed  to  have  disregarded  it  in  making 
the  findings,*  unless  it  is  clear  that  he  was  influenced  thereby.* 

8.  Errors  in  GKving  or  Befasing  Instructions.  (See  also  article 
Instructions.) — in  Genena. — Errors  in  giving  or  refusing  instruc- 
tions will  not  authorize  a  reversal  of  the  judgment  where  the 
verdict  is  manifestly  correct  upon  the  whole  case.* 

Estoppel. — A  party  cannot  complain  Utah.''^%^\.  Lake  Fonndry,  ett.,  Co. 

of  the  incompetency  of  a  witness's  tcs-  v.  Mammoth  Min.  Co.,  6  Utah  351. 

timony  called  out  by  his  own  exami-  Wisconsin, — Eureka  Steam  Heating 

nation.     Jackson    v.    State,   29    Tex.  Co.  v.  Sloteman,  69  Wis.  398;  Duffy  t/. 

App.    458;    McGrraw    v.    Franklin,   3  Hickey,    68    Wis.    380;    Cameron    v. 

Wash.  17.  White,  74  Wis.  425;  Frisk  v.   Reigel- 

A   defendant   who    introduces  evi-  man,  75  Wis.  499;  Hooker  e^.  Brandon, 

d«nce  outside  the  issues  cannot  object  75  Wis.  8. 

that  the  court  erred  in  charging  on  United     States,  —  Dorsheimer      v, 

such  evidence.     Bowen  v.  Carolina,  Glenn,  51  Fed.  Rep.  404. 

etc.,  R.  Co.,  34  S.  Car.  217.  8.  Montague  v.  Thomason,  91  Tenn. 

One  who  asks  and  obtains  Instruc-  168;  Crook  v,  Tull,  11 1  Mo.  283;  Klei- 

tions  on  a  certain  issue  cannot  com-  mann  v,  Gei6elmann,45  Mo.  App.  497: 

plain  that  the  defendant  has  obtained  Laumeier    v,   Gehner,    no    Mo.    122: 

instructions  on  the  same  issue.     Cook  Gould  v,  Chicago,  etc. ,   R.    Co.  (Su- 

V.  Farrah,  105  Mo.  492.  preme  Ct.),  15  N.  Y.  Supp.  895;  Mat- 

1.  Aiadama. — Nelms  v.  Kennon,  88  ter  of  Williams*  Will  (Supreme Ct.).  19 

Ala.  329.  N.  Y.  Supp.  778:  Kelly  v.  Green  Bay, 

Colorado, — Standard    Accident    Ins.  etc.,  R.  Co.,  80  Wis.  328;  Farrv.  Scm- 

Co.  V,  Friedenthal,  i  Colo.  App.  5.  pie,  81  Wis.  230;  Victoria  Copper  Min. 

Georgia. — Burgwyn  Tobacco  Co.  v.  Co.  v.  Haws,  7  Utah  515;  Wiener  v, 

Bentley,  90  Ga.  508.  Nachbour,  38  111.  App.  527. 

Illinois, — Sawyer  v,  Campbell,  130  S.  Tower  v.  Fetz,  26  Neb.  706;  Rich- 
Ill.  186;  Jackson  v.  People,  22  111.  ardson  v.  Doty,  25  Neb.  420;  Tottcn  v. 
App.  626;  Allison  V,  Perry,  130  111.  9.  Read  (C.  PI.),  10  N.  Y.  Supp.  318;  Lo- 

Mickigan, — People    v.    Bennett,    83  der  v,  Whelpley,  iii  N.  Y.  239;  Var- 

Mich.  457.  num  v.  Hart,  47  Hun  (N.  Y.)  18:  Mat- 

Missouri. — State  v.  Robyii,  25  Mo.  ter  of  Williams' Will  (Supreme  Ct.),  19 

App.  616;  Hoyt  V.  Davis,  30 Mo.  App.  N.   Y.   Supp.  798;  McKay  v»   Lasher, 

309;  McCullough  V,  Phoenix  Ins.  Co.,  121  N.  Y.  477;  Roberts'  Appeal,   126 

113  Mo.  606;  Kleimann  v,  Gieselmann,  Pa.  St.  102;  Harbison's  Estate,  145  Pa. 

114  Mo.  437.  St.  456;  Wagoner  v,  Ruply,  69  Tex. 
Nebraska. — Bilby  v.  Townsend,   29  700;  Farmers'  Union  El.  Co.  v,  Syndi- 

Neb.  220;   Stabler  v,  Gund,  35  Neb.  cate  .Ins.  Co.,  40  Minn.  152;  Victoria 

648;  Dewey  v.  Allgire,  37  Neb.  6.  Copper  Min.  Co.  v.  Haws,  7  Utah  515; 

Niw  York* — Cassidy  V.  Foutham(C.  Maxwell  v.  State,  89  Ala.  150. 

PI.),   14  N.  Y.    Supp.  151;   McSorley  4.  Alabama,  —  Eastis  v,  Montgom- 

V.  Huglies  (Supreme  Ct.),  12   N.   Y.  ery,  95  Ala.  486;  Cowen  v,  Eartherly 

Supp.  179;  Bohlen  v.  Metropolitan  El.  Hardware  Co.,  95  Ala.   324;  Costillo 

R.   Co.  (Super.  Ct.),   14  N.  Y.  Supp.  tf.  Thompson,  9  Ala.  937-,  Ray  v.  Jack- 

378;  Korn  V,  New  York  E1.*R.  Co.,  59  son,  90  Ala.  513:  Eufaula  v,  Simmons, 

Hun(N.  Y.)  625;  McCarthy  v,  Galla-  86  Ala.  515;  BiTmingham  Fire  Brick 

ghcr,  4  Misc.  Rep.  (N.  Y.  C.  PI.)  188;  Works  v,  Allen,  86  Ala.  185:  Prkchett 

Hauxhurst  v,  Ritch,  119  N.  Y.  621.  v,   PoUock,  62  Ala.  169;  Lawrence  v. 

TVjrax.— <^reag«r    v,    Douglass,    77  State,  84  Ala.  424;  Blackbura  v.  State, 

Tex.  4S4;  Davis  v.  State,  75  Tex.  420;  86  Ala.  595. 

Rodriguez  v,  Haynes,   76  Tex.    225;  ^ria»fjflj^— Brown  v.  St.  Louis,  <tc., 

Barth  V.  Green,  78  Tex.  678;  Garcia  V.  R.  Co.,  52  Ark.   120;    Wellington  v, 

Gcay,  67  Tex.  262.  State,  52  Af1c«  266;  Mammoth  Spdng 
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Rolling    Mill    Co.    v.  Ellston    (Ark.,     etc.,   R.   Co.   v.  Willis,    ido  111.   614; 
1893)1  22  S.  W.  Rep.  344;  O'Connell  v.     Springfield  v,  Dalby,  139  lii.  34;  Quinn 


Rosso,  56  Ark.  603. 


V.    People,  123  li^*  333;    Anderson  v. 


California. — Bishalter  v.   Hellman,  Donaldson,  32  111.  App.  404;  McNulta 

72  Cal.  107;  People  v.   Clery,   72  Cal.  f .  Lock  ridge,  137  111.  270;  Keithley  v, 

59;  People  V,  Kernaghan,  72  Cal.  611;  Stafford,    126    111.    507;    Johnson    v. 

People  V.  Lee  Sare  Bo,   72  Cal.  623;  People,  42  111.  App.   594;  Gannon  v. 


People  V,  Bruggy  (Cal.,  1891),  26  Pac. 
Rep.  756:  Mann  v.  Higgins,  83  Cal.  66; 


People,  127  111.  507. 
/»</iaffa.— Langsdale  v,  Bonton,  12 


O'Callaghan  V.  Bode,  84  Cal.  489;  Con*  Ind.  467;  Sipe  v.  Sipe,    14  Ind.   477; 

Ion  Vn  Gardner  (Cal.,  1893),   32  Pac.  Hess  v.  Lowrey,  122  Ind.  225;  Bron- 

Rep.  565;  Bean  V.  Travelers'  Ins.  Co.,  son  v.  Dunn,  124  Ind.  252;  Smith  v. 

94  Cal.  581;  Reynolds  r.  Willard,  80  State,  28  Ind.  321;  Rollins  v.  State,  62 

Cal.  605;  People  v.  Cowgill,  93  Cal.  Ind.  46;  Worley  v,  Moore,  97  Ind.  15; 

596;   People   V.    Boling,  83  Cal.  380;  Cleveland,  etc.,  R.  Co.  t/.  Newell,  104 

Hughes  V,  Wheeler,  76  Cal.  230.  Ind.  264;  Huber  v.  Beck,  6  Ind.  App. 

Colorado.  —  Wyman    v,    Felker,    18  484;    Swain   v,    Swain,  134   Ind.    596; 

Colo.  382;  Patrick  Red  Sandstone  Co.  Robinson   v.   Powers.    129    Ind.   480; 

V.  Skoman,  i  Colo.  App.  323;  Oppen-  State  v,  Caldwell,  115  Ind.  6;  Hogs- 

heimer  2^.  Denver,  etc.,  R.  Co.,  9C0I0.  head  r.  State,  120  Ind.  327;  Cline  v. 

320;  Castagno  v.  Carpenter,   14  Colo.  Lindsey,  no  Ind.  337  ;  Ohio,  etc.,  R. 

524;  Rio  Grande  Southern  R.  Co.  v.  Co.   v.  Smith,  5  Ind.  App.  560;  State 

Knight,    I  Colo.    App.   219:    Denver,  v,  Ruhlman,  in  Ind.  17;  Hamilton  v. 

etc.«  R.  Co.  V.  Griffith,  17  Colo.  598.  Matlock,  22  Ind.  47;  Wagner  v.  State, 

Connecticut.  —  Wren   v.    Parker,  57  n6   Ind.    18 r  ;   Ohio,   etc.,  R.  Co.  v. 

Conn.  S29;  White  v.  Portland  (Conn.,  Hecht,  115  Ind.  443;  Dickey  v.  Shirk* 


1893),  26  Atl.  Rep.  342. 

Dakota. — Thompson  v.  Schaetzel,  6 
Dakota  284. 


128  Ind.  278. 

Iow3. — Colton  V.  Gorham.  72   Iowa 
324;  Upton  V.   Paxton,  72  Iowa  295; 


Florida. — Jacksonville,  etc.,  R.  Co.  State  v.  Richards,  72  Iowa  17;  .Fisk  v. 

t'.  Peninsular  Land  Transp.,  etc.,  Co.,  Chicago,   etc.,   R.  Co.,  83  Iowa  253; 

27  Fla.  I,  157;  Sullivan  v.  McMillan,  Bigelow  v.  Wilson,  87  Iowa  628;  Ship- 

26  Fla.  543;  Wooten  v.  State,  24  Fla.  ley  v.  Reasoner,  87  Iowa  555;  Thorp 

335.  V.  Western  Union  Tel.  Co.,  84  Iowa 

Georgia. — McGruder  v.  State,  83  Ga.  190;  Thompson  v.  Blanchard,  2  Iowa 

616;   McCord   V,    State,   83    Ga.    521;  44;    Smith   v.  Coopers,    9   Iowa  376; 

Blount  V.  Bone,  82  Ga.  346*.  Yonn  v.  Dunham  v.  Dennis,  9  Iowa  543;   Kin- 

Pittman,  82  Ga.  637;  Sumby  v.  State,  yon  v.  Palmer,  20  Iowa  138;  Trimble 

81  Ga.  746;  Fry  v.  State,  81  Ga.  645;  v,   Thorson,  80  Iowa   246;  Martin  v. 

Paschel  v.  State,  77  Ga.  596;  Lucas  v.  Capital  Ins.  Co.,  85  Iowa  643;  Russell 

State,  92  Ga.  454;  Murphy  v.  State,  92  v.  Huiskamp,  77  Iowa   727;  Whitney 

Ga.  75;  Chattanooga,  etc.,  R.  Co.  v.  v.  Brownewell,  71  Iowa  251;  Wilson  v. 

Owen,  90  Ga.   265;  Mathews  v.  Bos-  Trowbridge,  71  Iowa  345;  Winney  v. 

worth,  76  Ga.  19;  Mandell  v.  Fulcher,  Sandwich   Mfg.  Co.  (Iowa,  1891),  50 

86  Ga.  166;  Bacon  V.  Savannah,  91  Ga.  N.  W.  Rep.  565;  Goldsborough  v.  Pid- 

500;  Blackman  v.  State,  80  Ga.  785;  duck,  87  Iowa  599;  Miller  v.  Brown 

Lewis  V.  State,  91  Ga.  168.  (Iowa,  1889),  42  N.  W.  Rep.  561. 

Idaho.  —  Stem-Winder  Min.    Co.  v.        Kansas. — Kinsley  v.  Morse,  40  Kan. 

Emma,  etc.,  Consol.  Min.  Co.,  2  Idaho  577;  Simpson  v.  Baxter,  41   Kan.  540; 

421.  National  Solar  Salt  Works  v.  Wemyss; 

Illinois, — Channon  zr.  Kerber,  44  111.  38  Kan.  482;  Sweeney  v,  Merrill,  38 
App.  269;  Chicago,  etc.,  R.  Co.  v,  Kan.  216;  Atchison,  etc.,  R.  Co.  v. 
Snyder,  27  111.  App.  476,  affirmed  in  Sadler,  38  Kan.  128;  Chicago,  etc.,  R. 
128  111.  655:  French  v.  WolT,  22  111.  Co.  v.  Parsons,  51  Kan.  408;  Southern 
App.  525;  Johnson  v,  Chicago,  24  111.  Kansas  R.  Co.  v.  Pavey,  48  Kan.  452; 
App.  26;  Montag  v.  Linn,  23  111.  551;  Beard  v.  Mackey,  51  Kan.  131;  Mis- 
Green  v..  Springfield,  130  111.  515;  Wil-  souri  Pac.  R.  Co.  v.  Eckel,  49  Kan. 
lard  V.  Swanson,  22  111.  App.  424;  794;  Atchison,  etc.,  R.  Co.  v.  Walz,  40 
Christy  v.  Stafford,  22  111.  App.  430;  Kan.  433;  State  v.  Palmer,  40  Kan. 
Morris  v.  Taliferro,  44  111.  App.  359;  474;  Ft.  Scott,  etc.,  R.  Co.  v.  Kar- 
Sutton  V.  People,  145  111.  279;  Dvorak  racker,  46  Kan.  511. 
V.  Maloch,  41  111.  App.  131;  Lake  Erie,         Kentucky. — Morris  v»  Morton  (Ky., 
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1893),  20  S.  W.  Rep.  389;  Clem  v.  Com.  Mo.  420;  State  v.  Sansone,  116  Mo.  i; 

(Ky.,  1890),  13  S.  W.  Rep.  loa;  Cupp  State  v.  Aired,  115  Mo.  471;  Farris  v. 

V.  Com.,  87  Ky.  35;  Cincinnati,  etc.,  Chicago,  etc.,  R.  Co.,  51   Mo.  App. 

R.  Co.  V,  Barker  (Ky.,  1893),  21  S.  W.  297;  Graham  v.  Gross,  50  Mo.  App. 

Rep.  347.  377;  Gorham  v.  Kansas  City,  etc.,  R. 

Louisiana,  —  Stackpole    v.     Wick-  Co.,  113  Mo.  408. 

ham,  7  La.  Ann.  678;  New  Orleans,  Montana. — Schwab    v.    Owens,    11 

etc.,  R.  Co.  V,  Lagarde,  10  La.  Ann.  Mont.  473;  State  v,  Gibbs,  10  Mont., 

150.  212.  213. 

Maine, — Moulton    v.   WithercU,    52  Nebraska, — Denver  First  Nat.  Bank 

Me.  237.  V,    Scott,    36    Neb.    607;     Tansen   v, 

Maryland, — Mulliken    v,    Boyce,   I  Williams  (Neb.,  1893),  55  ^f.  W.  Rep. 

Gill  (Md.)  60.  279;  Anderson  v.   Chicago,   etc.,   R. 

Massachusetts. — Taft    v.   Com.,    158  Co.,  35  Neb.  95;  Barton  v.  McKay,  36 

Mass.  526;  Com.  v,  Mullen,  150  Mass.  Neb.  632. 

394;  Soperv.  Manning,  158  Mass.  381.  New  Jersey, — Humphreys  v.  Woods- 

Michigan, — Keating    v,    Retan,    80  town,  48  N.  J.  L.  588. 

Mich.   324;  Schneider    v,   Detroit,  72  New  Mexico. — Pinkerton  v.  Ledoux, 

Mich.   240;    People  v,    Harrison,    93  3  N.  Mex.  252. 

Mich.  594;  Weiden  v.  Brush  Electric  New  York, — Bruswitz  v,  Nether- 
Light  Co.,  73  Mich.  268;  Winklemeir  lands  Steam  Nav.  Co.,  64  Hun  (N.  Y.) 
V,  Daiber,  92  Mich.  621;  Detroit  v,  262;  People  v,  Kibler  (Ct.  App.),  7 
Brennan,  93  Mich.  338;  Ransom  v,  N.  Y.  Crim.  Rep.  23;  Kellogg  v, 
Bartley,  70  Mich.  379;  People  v,  American  Mfg.,  etc.,  Co.  (Supreme 
Rounds,  67  Mich.  482;  Crowell  v,  Ct.),  loN.  Y.  Supp.  43i;Moorei/.  New 
Truax,  94  Mich.  585.  York   El.    R.    Co.   (C.    PL),  8   N.   Y. 

Minnesota, — Klimple  v,  Boelter,  44  Supp.  767;  Garfield  v,  Blair  (Supreme 

Minn.  172;  Howe  v,  Cochran,  47  Minn.  Ct.),  10  N.  Y.  Supp.  340;  Simmons  v, 

403.  Syracuse,   etc.,   Ben.   Soc.    (Supreme 

Mississippi, — Soloman  v.  City  Com-  Ct.),  32  N.  Y.   St.  Rep.  428;  Petrie  v, 

press  Co.,  69  Miss.  327;  Chambers  v.  New  York  Cent.,  etc.,  R.  Co.,  66  Hun 

Meaut,  66  Miss.  625;  Phoenix  Ins.  Co.  (N.  Y.)  282;  Butler  v,  Jarvis,  51  Hun 

V,  Summerfield,  70  Miss.  827.  (N.  Y.)  248:  People  v.  Stone,  117  N.  Y. 

Missouri. — State  v,  Austin,  113  Mo.  480;  Griffith  v.  Utica,  etc.,  R.  Co. 
538;  Spohn  V,  Missouri  Pac.  R.  Co.,  (Supreme  Ct.),  17  N.  Y.  Supp.  692; 
116  Mo.  617;  McGowan  v,  St.  Louis,  Clason  v,  Baldwin,  68  Hun  (N.  Y.) 
Ore,  etc.,  Co.,  109  Mo.  518;  Kick  404;  Loan  v.  Berkshire  Apartment 
V.  Doerste,  45  Mo.  App.  134;  Wagner  Assoc.,  i  Misc.  Rep.  (N.  Y.  City  Ct.) 
V,  Saline  County  Progress  Printing  18;  Epstein  v.  Hodgetts,  4  Misc.  Rep. 
Co.,  45  Mo.  App.  6; Coleman  v,  Drane,  (N.  Y.  City  Ct.)  272. 
116  Mo.  387;  Pritchard  v,  Hewitt,  91  North  Carolina, — Bonds  v.  Smith, 
Mo.  547;  State  v,  Talmage,  107  Mo.  106  N.  Car.  553;  Cole  v.  Laws,  104  N. 
543;  Desbergert^.  Harrington,  28  Mo.  Car.  651;  Jordan  v,  Asheville,  112  N. 
App.  632;  Stone  v.  Barrett,  34  Mo.  Car.  743:  Alexander  t^.  Richmond,  etc., 
App.  15;  Crowley  v.  St.  Louis,  etc.,  R.  Co.,  112  N.  Car.  720;  Ginsberg  v, 
R.  Co.,  24  Mo.  App.  119;  Thompson  Leach,  iii  N.  Car.  15;  Warlick  v. 
V,  Ish,  99  Mo.  160;  Lane  v,  Chicago,  Plonk,  103  N.  Car.  81. 
etc.,  R.  Co.,  35  Mo.  App.  567;  Fitz-  North  Dakota, — Comaskey  v.  North- 
gerald  v.  Barber,  96  Mo.  661;  Pope  v,  em  Pac.  R.  Co.,  3  N.  Dak.  276. 
Boyle,  98  Mo.  527;  State  v,  Pratt,  98  Oregon, — Strong  v,  Kamm,  13  Ore- 
Mo.  482;  State  V,  Crowder,  40  Mo.  gon  172;  Moorhouse  v.  Donaca,  14 
App.  536;  Burnett  v.  Western  Union  Oregon  430;  Morrison  v,  McAtee,  23 
Tel.  Co.,  39  Mo.  App.  599;  Haniford  Oregon  530;  Thompson  v.  New  York 
V,  Kansas  City,  103  Mo.  172;  Deuchler  L.  Ins.  Co.,  21  Oregon  466;  Druck  v. 
V.  Farmers'  F.  .Ins.  Co.,  51  Mo.  App.  Nicolai,  16  Oregon  512. 
154;  Steinkamper  v,  McManus,  26  Mo.  Pennsylvania, — Matthews  v.  Park, 
App.  51;  Miller  v,  Woolman-Todd  146  Pa.  St.  384;  Sloan  v,  Baltimore, 
Boot,  etc..  Co.,  26  Mo,  App.  57;  An-  etc.,  R.  Co.,  131  Pa.  St.  568;  Boswellv. 
chor  Milling  Co.  v,  Walsh,  37  Mo.  Collins  (Pa.,  1887),  8  Atl.  Rep.  845; 
App.  567;  State  V,  Harkins,  100  Mo.  Avery  v,  Layton,  119  Pa.  St.  604;  Jaf- 
66^;  Smock  v.  Smock,  37  Mo.  App.  56;  fray  v,  Frothingham,  148  Pa.  St.  213; 
Lynch  v.  Metropolitan  St.  R.  Co.,  112  Steinbrunner    v,  Pittsburg,   etc.,    R. 
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la  laatruotioaf  Oivtn. — As  where  the  erroneous  instruction  could 

Co.,    146    Pa.    St.    504;    Langston    v.  56;  Halcomb  r.  Stubblefield.  76  Tex. 

Mooney,    149    Pa.    St.    64;    Evans   v.  310;  Ft.  Worth,  etc.,  R^^Co.  v.  Wal- 

Evans,   155    Pa.   St.    572;    Skinner  v.  lace,   74  Tex.  581;  Link   v.   Page.  72 

McAllister  (Pa.,   1886),  4  Cent.   Rep.  Tex.   592;  Hussey  «/.   Moser,  70  Tex. 

750.  42;    McClea viand    v,   Sute,  24    Tex. 

South  Ciirolina, — ^State  p.  Caddon,  30  App.  202. 

S.   Car.   609;    Duckett  v.   Pool,   34  S.  Vermont. — Sanborn  r.   Cole,  63  Vt. 

Car.   311;    State   v,    Littlejohn,  33  S.  590;  Currier  v,  Robinson,  61  Vt.  196; 

Car.  599;  State  v.  Stewart,  26  S.  Car.  Wait  v.   Bennington,  etc.,  R.  Co.^  61 

125.  Vt.  268. 

Tennessee. — Smith   v.  East   End  St.  Virginia. — Payne  v.  Grant,  81  Va. 

R.  Co.^  87  Tenn.  626;  King  v.  State,  164;    Muscoe   v.   Com.,    87   Va.    460; 

91  Tenn.  617.  Fields  v.  Grenils,  89  Va.  606;  Whit- 

Texas. — Gulf,  etc.,   R.  Co.   v.  Hor-  lock  v.  Com.,  89  Va.  337;  Bernard  v, 

munson  (Tex.  Civ.  App.,  1893),  22  S.  Richmond,  etc.,  R.  Co.,  85  Va,  792. 

W.  Rep.   764;  Gregory  v.   Coleman,  3  West     Virginia.  —  Marmet    Co.    v. 

Tex.   Civ.   App.    166;   Gibbs    v.  State  Archibald,  37  W.  Va.  778. 

(Tex.    Crim.   App.,    1892),    20    S.    W.  ^ijr<»/wVi.— Flanders   v.   Train,    13 

Rep.    919;    Baldwin    7/.     State    (Tex.  Wis.    596;    Chopin   v.    Badger   Paper 

Crim.  App.,  1893),  21  S.  W.  Rep.  679;  Co.,  83   Wis.    192:    Williams   v.    Wil- 

Brown    v.    State  (Tex.    Crim.    App.,  Hams,  82  Wis.  393;  Massucre  v.  Dick- 

1893);  20  S.  W.   Rep.  924;  Crump  v,  ens,  70  Wis.  83. 

State,   23   Tex.  App.  617:    Parker  v.  fVyomiMg.^Uillcr  v.   State,  3  Wy- 

Chancellor,  78  Tex,  524;  Seay  v.  Diller  oming  657. 

(Tex.,  1891),  16S.  W.  Rcp.642;  Beallf/.  United  States. — Baer  v.  Rooks,  50 
Evans,  i  Tex.  Civ.  App.  '443;  Fischer  Fed.  Rep.  898;  St.  Louis,  etc.,  R.  Co. 
V.  Bonner  (Tex.  Civ.  App.,  1893),  22  v.  O'Loughlin,  49  Fed.  Rep.  440;  The 
S.  W.  Rep.  755;  Parker  I'.  State  (Tex.  William  Branfoot,  52  Fed.  Rep.  390; 
Crim.  App.,  1893).  21  S.  W.  Rep.  604:  Kortlander  v.  Elston,  52  Fed.  Rep. 
Reed  V.  State  (Tex.  Crim.  App.,  1892),  i8o;  Richmond  R.,  etc.,  Co.  v.  Dick, 
20  S.  W,  Rep.  709;  Hix  v.  State  (Tex.  52  Fed.  Rep.  379;  Means  v,  Randall 
Crim.  App.,  1892).  20  S.  W.  Rep.  832;  Bank,  146  U.  S.  620;  Coulson  v.  Pan- 
Wright  V.  State  (Tex.  Crim.  App.,  handle  Nat.  Bank,  54  Fed.  Rep.  655. 
1893).  22  S.  W.  Rep.  879:  Sullivan  v.  In  Criminal  Cases.— The  same  rule 
State,  31  Tex.  Crim.  Rep.  4S6;  Ru-  obtains  in  criminal  cases.  State  v. 
brecht  v.  Powers,  i  Tex.  Civ.  App.  West,  43  La.  Ann.  1006;  State  v. 
282;  Arrington  v.  State  (Tex.  Crim.  Wheeler,  108  Mo.  658;  State  z^.  Dough- 
App.,  1893),  20  S.  W.  Rep.  927;  Texas,  erty,  106  Mo.  182;  State  v.  Blunt,  no 
etc.,  R.  Co.  V.  Easton,  2  Tex.  Civ.  Mo.  322;  State  ».  Jones,  3  Wash.  175; 
App.  378;  Texas  Cent.  R.  Co.  v.  Row-  State  v.  Devine,  6  Wash.  578;  Winn  tr. 
land  (Tex.  Civ.  App.,  1893),  22  S.  W.  State,  82  Wis.  571;  State  v.  Clair,  84 
Rep.  134;  Gulf,  etc.,  R.  Co.  v.  Buford,  Me.  248;  People  v,  Donguli,  '92  Cal. 
2  Tex.  Civ.   App.   115;    Beckwith  v.  607. 

Haar(Tex.  Civ.  App.,  1893),  21  S.  W.  The  appellate  court  in  criminal  cases 
Rep.  74;  Barker  v.  Abbott  (Tex.  Civ.  will  review  only  errors  in  the  proceed- 
App.,  1893),  21  S.  W.  Rep.  72;  Inter-  ings  wh«o  treated  as  a  prosecution  for 
national,  etc.,  R.  Co.  v.  Lock  (Tex.  the  offense  for  which  the  prisoner  was 
Civ.  App.,  1892),  20  S.  W.  Rep.  855;  actually  convicted,  although  the  trial 
Texas  Cent.  R.  Co.  v.  Stewart,  i  Tex.  court  may  have  charged  for  another 
Civ.  App.  642;  Gulf,  etc.,  R.  Co.  v.  crime,  and  its  instructions  were  er- 
Jones,  I  Tex.  Civ.  App.  372;  Galves-  roneous  with  respect  thereto.  Stater, 
ton,  etc.,  R.  Co,  v.  Thornsberry(Tex.,  Baxter,  41  Kan.  516;  State  v.  O'Kase. 
1891),  17  S.  W.  Rep.  521;  Ft.  Worth,  23  Kan.  244;  State  v.  Granville,  26 
etc.,  R.  Co.  V.  Robertson  (Tex.,  1891),  Kan.  158;  State  v.  Newland,  27  Kan. 
16  S.  W.  Rep.  1093;  Gulf,  etc,  R.  Co.  764;  State  v.  Watson,  30  Kan.  2S5;  Bar- 
s'. Killebrew  (Tex.  Civ.  App.,  Z892),  ton  County  v.  Negbaur,  34  Kan.  2£8. 
20  S.  W.  Rep.  1005;  Brown  v.  Press-  VagUgenee. — So  an  error  in  instruct- 
ler  (Tex.,  1886),  i  S.  W.  Rep.  467;  ing  as  to  coatrii>utory  negligence  in 
Jackson  v.  State,  28  Tex.  App.  108;  an  action  for  causing  death  is  harmless 
Texas,  etc.,  R.  Co.  v.  Lester,  75  Tex.  where    plaintiif  proves   his  case -and 
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not  have  affected  a  controverted  issue,*  or  prejudiced  any  sub- 
stantial right  of  the  appellant.*     And  where  it  is  apparent  from 

604;  In  re  Spencer's  Estate,  96  Cal. 
448;  Quinn  v,  Quinn,  81  Cal.  14; 
Schroeder  v,  Jahns,  27  Cal.  274; 
Thompson  v,  Lyon,  14  Cal.  39. 

Dakota. — Cady  v,  Chicago,  etc.,  R. 
Co.,  5  Dakota  97. 

Georgia. — Collins  v.  State,  78  Ga. 
87;  Graham  v.  Mitchell,  78  Ga.  310; 
Crawford  v.  Kimbrough,  76  Ga.  299; 
McCurdy  v.  Binion,  80  Ga.  691; 
Houser  v.  Lithgrow  Mfg.  Co.,  84  Ga. 
333;  Tillinghast  v.  Nourse,  14  Ga.  641. 

Illinois. — Pendlay  v.  EUtton,  130  III. 
69;  Avery  v.  Moore,  133  111.  74;  In- 
diana, etc.,  R.  Co.  V.  Nicewander.  21 
111.  App.  305;  Chicago,  etc.,  R.  Co.  v. 
Ward,  128  111.  349. 

Indiana. — Sphung  v.Moore,i20  Ind. 
352;  Denny  v.  Moore,  13  Ind.  418; 
Tracewell  v.  Farnsley,  104  Ind.  497.    " 

Iowa. — Moody  V.  Priest,  69  Iowa  23; 
Miller  v,  Dickinson  Unity  Co.,  68 
Iowa  102;  State  v.  Hunter,  68  Iowa 
447;  Leebrick  v.  Stable,  68  Iowa  515; 
State  V.  Goode,  68  Iowa  593;  Esterly 
V.  Eppelsheimer,  73  Iowa  260;  State 
V.  Wambold,  74  Iowa  605;  McKenna 
V.  Hoy,  76  Iowa  322;  Mohn  v.  Stoner, 
14  Iowa  115;  Rock  V.  Wallace,  15  Iowa 
379;  State  V.  Shank,  79  Iowa  47;  Fra- 
zier  V.  Steenrod,  7  Iowa  339;  Gordon  v. 
Pitt,  3  Iowa  385;  Rindskofif  v.  Barrett, 
14  Iowa  loi. 

Kentucky. — Louisville,  etc.,  R.  Co. 
V.  Bonhayo  (Ky.,  1893),  21  S.  W.  Rep. 
526. 

Louisiana, — Rowand  v.  Jarvis,  5  La. 
Ann.  43. 

Maryland. —  Handy  v.  Johnson,  5 
Md.  450. 

Michigan,  —  People  v.  Sackett,  14 
Mich.  320. 

Minnesota. —  Dunlop  v.  May,  42 
Minn.  309;  Osborne  v.  Johnson,  35 
Minn.  300. 

Mississippi. — Georgia  Pac.  R.  Co.  v. 
West,  66  Miss.  310. 

Missouri. —  Scotland  County  Nat. 
Bank  v.  O'Connel,  23  Mo.  App.  165; 
Warson  v.  McEIroy,  33  Mo.  App.  553; 
Newberger  v.  Friede,  23  Mo.  App.  631; 
Brooking  v.  Shinn,  25  Mo.  App.  277; 
Bacon  v.  Perry,  25  Mo.  App.  73;  Craig 
V.  Kelly,  49  Mo.  App.  312;  Matney  v. 
Gregg  Grain  Co.,  19  Mo.  App.  107. 

Montana. — Fitschen  v.  Thomas,  9 
Mont.  52. 

Nebraska* — Western  Horse,  etc., 
Ins.  Co.  V,  Putnam,  20  Neb.  331. 


recovers  without  any  negligence  being 
shown  on  the  part  of  his  decedent. 
Rudolph  V.  Davis,  35  Neb.  157. 

Impoteibility  of  Reoovery.— Where  the 
appellee  could  not  recover  in  any 
event,  the  judgment  will  not  be  re- 
versed for  errors  in  the  charge.  West 
V.  Camden,  135  U.  S.  507;  Johnson  v, 
Chicago,  24  111.  App.  26;  Keane  v, 
Klausman,  21  Mo.  App.  485. 

Conflicting  InstmotionB.  —  Conflict* 
ing  instructions  constitute  error,  but 
the  judgment  will  not  be  reversed 
where  the  verdict  is  clearly  shown  to 
be  right  on  the  whole  case.  Solo- 
man  V.  City  Compress  Co.,  69  Miss. 
327;  Ketcham  v.  Larkin  (Iowa,  1893), 
55  N.  W.  Rep.  472;  Hamilton  Buggy 
Co.  V.  Iowa  Buggy  Co.  (Iowa,  1893), 
55  N.  W.  Rep.  496;  Phister  v.  Gove, 
48  Mo.  App.  455;  Fogus  V.  Chicago, 
etc.,  R.  Co.,  50  Mo.  App.  250;  Cook  v. 
Rome  Brick  Co..  98  Ala.  409;  Steed  v. 
Knowles,  97  Ala.  573;  Hatt  v.  Evening 
News  Assoc,  94  Mich.  114. 

1.  Alabama, — PoUak  v.  Davidson,  87 
Ala.  551. 

Illinois. -^VlestgSite  v.  Aschenbren- 
ner,  39  111.  App.  263;  Lake  Erie,  etc., 
R.  Co.  V.  Helmerick,  29  111.  App.  270. 

Indiana. — Haxton  v.  McClaren,  132 
Ind.  235. 

Kansas. — Ft.  Scott,  etc.,  R.  Co.  v, 
Jones,  48  Kan.  51;  Redden  v.  Tefft,48 
Kan.  302. 

Michigan,  —  Johnston  v.  Davis,  60 
Mich.  56. 

Missouri,  —  Davis  v,  Kansas  City 
Belt  R.  Co.,  46  Mo.  App.  180. 

JVew  Mexico. — Cerf  v,  Badaraco  (N. 
Mez.,  1891),  27  Pac.  Rep.  504. 

New  York.— Abbey  v.  Mace  (C.  PI.), 
19  N.  Y.  Supp.  375;  Bennett  v.  New 
York  Cent.,  etc.,  R.  Co.  (Supreme  Ct.), 
16  N.  Y.  Supp.  765. 

Okio.— Brooklyn-  St.  R.  Co.  v.  Kel- 
ley,  6  Ohio  Cir.  Ct.  Rep.  155. 

Pennsylvania.— Com,  v,  McManus, 
143  Pa.  St.  64. 

Texas. — Marsalis  v,  Patton,  83  Tex. 
521:  Blum  V.  Light,  81  Tex.  414;  Ja- 
cobs V.  Totty,  76  Tex.  343. 

S.  Alabama. — Smith  v.  Awbrey,  19 
Ala.  63;  Dabbs  v.  Dabbs,  27  Ala.  646; 
Baltzell  V.  Moritz,  85  Ala.  123. 

Arkansas. — McNeill  v,  Arnold,  22 
Ark.  477. 

California. — Low  v.  Warden,  77 
Cal.  94;  Fredericks  v,  Judah,  73  Cal. 
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all  the  circumstances  that  the  jury  were  not  misled,  a  techni- 
cal or  other  error  in  the  charge  is  not  reversible  ;*  as  where  the 


New  York, — Fielden  v,  Lehens,  9 
Bosw.  (N.  Y.)  436;  Page  v.  Ellsworth, 
44  Barb.  (N.  Y.)  636;  Beers  v.  Water- 
bury,  8  Bosw.  (N.  Y.)  396. 

North  Carolina. — Gumming  r.  Bar- 
ber, 99  N.  Car.  332;  Butts  v.  Screws, 
95  N.  Car.  215. 

Texas, — Burnett  v,  Harrington,  70 
Tex.  213;  Heflen  v.  Burns,  70  Tex. 
347;  Gulf,  etc.,  R.  Co.  V.  Greenlee,  70 
Tex.  553;  Roe  v.  State,  25  Tex.  App. 
33;  Luttrell  V,  State,  31  Tex.  Crim. 
Rep.  493;  Oliver  v.  Chapman,  15  Tex. 
400. 

Virginia, —  Clark  v,  Richmond,  83 
Va.  355;  Mairs  v.  Gallahue,  9  Gratt. 
(Va.)  97. 

Washington, — Pilling  v,  Morse,  5 
Wash.  797. 

Wisconsin, —  Dressier  v,  Davis,  7 
Wis.  527;  Martineau  v,  Steele,  14  Wis. 
272;  Savage  v,  Davis,  18  Wis.  608; 
Bosworth  V,  Tallman,  66  Wis.  22. 

United  States, — Henderson  Bridge 
Co.  V,  McGrath,  134  U.  S.  260. 

In  Damage  Suit. — Under  a  notice  to 
a  city,  in  an  action  for  negligence,  that 
appellant  will  claim  all  **  damage  and 
injury  sustained  by  me,"  where  a 
judge  erroneously  rules  that  no  evi- 
dence of  injury  to  property  could  be 
given,  but  afterwards  instructs  the 
jury  to  separately  assess  the  damage 
to  property — held^  that  where  the  jury 
found  for  the  defendant  it  covered  the 
whole  cause  of  action,  and  plaintiff 
could  not  appeal  from  the  erroneous 
ruling.  Hebert  v,  Northampton,  152 
Mass.  266. 

In  FaTor  of  Appellant. — So  an  error 
in  an  instruction  as  to  a  matter  found 
fully  in  favor  of  the  appellant  will  not 
warrant  reversal.  State  v.  Pugsley, 
75  Iowa  742;  Thew  v.  Miller,  73  Iowa 
742;  Hall  V,  Carter,  74 Iowa  364;  New- 
ton V,  Ritchie,  75  Iowa  91;  Mclntire 
V,  Eastman,  76  Iowa  455;  Goodsell  v, 
Taylor,  41  Minn.  207;  Marx  v.  Kilpat- 
rick,  25  Neb.  107;  State  v,  Glahn,  97 
Mo.  679;  Williams  v.  State,  25  Tex. 
App.  76;  Omaha,  etc.,  Smelting,  etc., 
Co.  V,  Tabor,  13  Colo.  41:  Louisville, 
etc.,  R.  Co.  V,  Wright,  115  Ind.  394; 
Eureka  Springs  R.  Co.  v,  Timmons, 
51  Ark.  459;  People  v,  Williams,  75 
Cal.  306. 

1.  Alabama, — McCauley  v,  Tennes- 
see Coal,  etc.,  R.  Co.,  9^5  Ala.  356; 
Smith  V,  State,  92  Ala.  30;  Holland  v. 


Tennessee  Coal,  etc.,  R.  Co.,  91  Ala. 
444. 

California, — People   v,   Gordon,  8^ 
Cal.  422;  People  v,  Eubanks,  86  Cal. 
295;  Chalmers  v,  Chalmers,  81  Cal.  81; 
People  V,  Alsemi,  85  Cal.  434;  People- 
V,  Chun  Heong,  86  Cal.  329;  Hewlett 
V,   Pilcher,   85   Cal.    542;    Murray  v. 
White,  82  Cal.  119;  People  v.  Cox,  76* 
Cal.  281:  Wheaton  v.  North  British, 
etc.,  Ins.  Co.,  76  Cal.  415;  People  v,. 
Kernaghan,  72  Cal.  610. 

Florida, — Baker  v,  Chatfield,  23  Fla- 
540;  Clifton  V,  Sute,  26  Fla.  523. 

Georgia, — Dixon  v.  Mobile,  etc.,  R. 
Co.,  80  Ga.  212. 

Illinois,  —  Greathouse   v.  Summer- 
field,  25  111.  App.  296;  French  v.  Wolf, 
22  111.  App.  525;  Gooch  V,  Tobias,  29^ 
111.  App.  268;  Postal  Tel.  Cable  Co.  v.. 
Latfarop,  131  111.  575;  People's  F.  Ins. 
Co.  V,  Pulver,   127  111.  246;  Interna- 
tional Bank  v,  Jones,  20  111.  App.  125; 
Chicago,  etc.,   R.  Co.  v.  Snyder,  27 
111.   App.  476;    Dixon   Nat.    Bank   v, 
Spielmann,  35  111.  App.  184. 

Indiana, — Cline  v,  Lindsey,  iiolnd. 
337;  Woollen  V.  Wire,  no  Ind.  251; 
Littell  V,  "State,  133  Ind.  577;  Koons* 
V,  Blanton,  129  Ind.  383;  Sanders  v, 
Weelburg  (Ind.,  1886),  5  West.  Rep.. 
820;  Cleveland,  etc.,  R.  Co.  v,  Newell, 
104  Ind.  264;  Louisville, etc.,  R.  Co.  v, 
Falvery,  104  Ind.  430;  Staser  v,  Hogan., 
120  Ind.  225. 

Iowa, — Whitney  v,  Brownewell,  71 
Iowa  251;  Wilson  v,  Trowbridge,  7r 
Iowa  345;  State  v.  Winter,  7a  Iowa 
627;  Upton  V,  Paxton,  72  Iowa  295; 
Arneson  v,  Thorstad,  72  Iowa  145; 
West  V,  Chicago,  etc.,  R.  Co.,  77  Iowa 

654. 

Kansas, — National  Solar  Salt  Works*- 
V.  Wemyss,  38  Kan.  482;  Sweeney  v, 
Merrill,  38  Kan.  216;  Atchison,  etc., 
R.  Co.  it,  Sadler,  38  Kan.  128;  Grind- 
rod  V,  Wolf,  38  Kan.  292;   Atchison, 
etc.,  R.  Co.  V,  English,  38  Kan.  no. 

Maryland, — State  v.  Baltimore,  etc., 
R.  Co.,  69  Md.  339. 

Michigan,  —  People  v,    Bielfus,    59. 
Mich.  576;  People  v,  Riley,  71  Mich. 

349. 

Missouri, — Dodds  v,  Estill,  32   Mo. 

App.  47;  Burbridge  v,  Kansas  City 
Cable  R.  Co.,  36  Mo.  App.  669:  Alex- 
ander V,  Hannibal,  etc.,  R.  Co.,  19 
Mo.  App.  312:  Compton  v,  Johnson,.. 
19  Mo.  App.  88;  Keane  v,  Klausman,. 
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court  assumes  in  an  instruction  the  existence  of  a  fact  in  issue 

upon  which  the  evidence  is  clear  and  uncontradicted.^ 

21  Mo.  App.  485;  Dickson  v.  Missouri  Nat.    Bank,    79    Wis.   414;    Grace  v. 

Pac.    R.   Co.,   104  Mo.  491;   State  v,  Dempsey,  75  Wis.  313. 

Young,   105   Mo.  634;  State  r.  Hope,  United  States. — Hartranft  v,  Lang- 

102  Mo.  410.  feld,  125  U.  S.  128. 

Montana. — Territory  v.  Burgess,  8  Cured  by  Bpeeial  Finding. — When  the 

Mont.  57.  judge  instructs  the  jury  that  a  rail- 

New  Jersey, — Humphreys  v.  Woods*  road  company  must  so  construct  and 

town,  48  N.  J.  L.  588.  operate  its  railroad  that  the  property 

New  York. — People  r.  Wayman,  128  of    adjacent    owners    may  not  under 

N.  Y.  585;  McDermott  v.  Conley  (Su-  any  circumstances,  and  without  regard 

preme  Ct.),  11  N.  Y.  Supp.  403;  Sopher  to  skill  pr  care  of  employes,  be  dam- 

V.  Sargent  (Brooklyn  City  Ct.)t  14  N.  aged,  the  error  is  not  available  if  a 

Y.  Supp.  268;  Magee  v,  Troy,  48  Hun  special  finding  of  the  jury  places  the 

(N.  Y.)  383.  liability  of  the  company  upon  a  specific 

North   Carolina. — Mitchell   v.  Hog-  act  of  negligence  named  in  the  find- 

gard,  108  N.  Car.  353.  ing.     Ft.  Scott,  etc.,  R.  Co.  v.  Jones, 

Nor t A  VaJkota.— Johnson   v.    North-  48  Kan.  51. 

crn  Pac.  R.  Co.,  i  N.  Dak.  354.  Exproosing  Opinion. — So  a  charge  ex- 

Oregon, — Strong   v,  Kamm,  13  Ore-  pressing  an  opinion  on  some  point  of 

£on,  172.  fact  is  harmless  error  if  the  point  is 

Pennsylvania. — Boswell    v.    Collins  undisputed  and  the  evidence  is  clear. 

(Pa.,  1887),  8  Atl.  Rep.  845;  Avery  z^.  Thus  where  the  execution  of  a  will  was 

Layton,    119   Pa.    St.   604;    Myers   v.  fully  made  and   clearly  proven,  and 

Kingston  Coal   Co.,    126   Pa.  St.  582;  there  was  no  evidence  to  tlie  contrary. 

Bedell   v.  Errett  (Pa.,  1887),  11  Atl.  the  charge  by  the  court:  '*  There  is 

Rep.  571;  Lewis  v.  Rattigan,   138  Pa.  no  evidence  tending  to  show  that  said 

St.  308;  Cornish  v.  Hooker,   141  Pa.  instrument  was  not  executed  and  at- 

5t.    138;  Com.    V.    Doughty,   139   Pa.  tested  according  to  law,"  was  harm- 

St.  383;  Reber  v.  Schitler,  141  Pa.  St.  less  error.     In  re  Spencer's  Estate,  96 

640.  Cal.    448;    Levitzky    v.   Canning,    33 

South     Carolina.  —  Kaminitsky     v.  Cal.    299;     Green  v.    Ophir   Copper, 
Northeastern  R.  Co.,  25  S.  Car.  53;  etc.,  Min.  Co.,  45  Cal.  522. 
JDial  V.  Agnew,   28  S.  Car.  454;  Mc-  Or  an  instruction  that  the  case  de- 
Cord  V.  Black  well,  31  S.  Car.  125.  pended  upon  the  truth  or  validity  of 
Texas. — Champ    v.   State,    32   Tex.  one  witness,  where  such  was  the  fact, 
Crim.    Rep.   87;    Green  v.   State,    32  and  the  instruction   did  the  opposite 
Tex.  Crim.  Rep.  298;  Bell  v.  State,  31  party  no  harm.       Murphy    v.   Jones 
Tex.  Crim.  Rep.  521;  Oxford  v.  State,  (Pa.,  1886),  5  Cent.  Rep.  480. 
32  Tex.  Crim.  Rep.  272;  Ellis  v.  State  1.  Burlington   First   Nat.    Bank   v, 
<Tex.  Crim.  App.,  1893),  22  S.  W.  Rep.  Hatch,  98  Mo.  376. 
678;    Fulcher  v.   State,  28  Tex.  App.  But  it  is  otherwise  where  the  fact 
465;  Habel  w.  State,  28  Tex.  App.  588;  assumed  as   true  is   in  controversy. 
Green  v.  State  (Tex.,  1889),  12  S.  W.  McKee  v.  Munn  (Miss.,  1889),  5  So. 
Rep.  872;   Graham  v.  State,  29  Tex.  Rep.  616;  Whitelaw  v.  Whitelaw,  83 
App.  31;  Sabine,  etc.,  R.  Co.  v.  Brou-  Va.   40;    Kidd    v.    State,  83   Ala.  58; 
sard,    75   Tex.    597;    Besso  v.   South-  Drevis     v.     Woods,      71      Wis.     329; 
worth,  71  Tex.   765;   Sabine,  etc.,  R.  Schmitz  v.  St.  Louis,  etc.,  R.  Co.,  46 
Co.  V.  Hanks,  79  Tex.  642;  Surrell  v.  Mo.  App.  380;  Caldwell  z'.  Stephens,  57 
State,   29  Tex.   App.  321;  Bowles  v.  Mo.  589;  Fields  v.  Wabash,  etc.,  R.  Co., 
Brice,  66Tex.  724;  Devore  v.  Crowder,  80  Mo.  203;  Carroll  v.  Missouri  Pac. 
66  Tex.  204;  Gresham  v.  Chambers,  80  R.  Co.,  88  Mo.  239. 
Tex.  544.  Aisnmption  Based  on  Infancy. — Where 
Washington. — White  v.  Territory,  i  the   uncontroverted    evidence    shows 
Wash.  279.  that  a  boy  at  the  time  of  an  accident 
Wisconsin. — Atkinson   v.   Goodrich  was  nine  years  old,  that  he  lived  with 
Transp.   Co.,  69  Wis.   5;  Morawetz  v.  his  parents,  and  was  taken  to  them 
McGovern,  68  Wis.  312;  Brunsdorf  v.  after  the  accident,  it  is  harmless  error 
Fellner,  76  Wis.  i;  Gores  v.  Graff,  77  for  the  court  to  assume  that  the  boy 
Wis.  174;   Johnson  v.  Ashland  First  was    not   emancipated    and   that  his 
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father  was  entitled  to  his  services. 
Schmitz  V.  St.  Louis,  etc.,  R.  Co.,  46 
Mo.  App.  380. 

Legal  Eftset  of  Contraet. — An  instruc- 
tion as  to  the  legal  effect  of  an  agree- 
ment which  the  jury  has  expressly 
found  was  not  made,  is  not  prejudicial 
error.  Garfield  v,  Blair  (Supreme 
Ct.),  10  N.  Y.  Supp.  340. 

Ownership. — An  instruction  that  pos- 
session of  personal  property  does  not 
raise  presumption  of  ownership  is  in- 
correct, but  harmless  error,  where  the 
evidence  shows  that  a  daughter  had 
obtained  money  from  her  father  under 
an  agreement  to  divide  :t  among  his 
children,  and  had  afterwards  returned 
it   to   him.     Ray  v,  Jackson,  90  Ala. 

513. 
In    Writing. — Giving    instructions 

orally  and  not  in  writing,  as  required 

by    law,    will    not    warrant    reversal 

where  the  appellant  is  not  prejudiced. 

Greathouse    v.   Summerfield,    25    111. 

App.  296;  French  v.  Wolf,  22  111.  App. 

525. 

And  where  a  part  of  a  written  in- 
struction is  erased,  the  failure,  on  a 
second  reading,  to  call  the  jury's  spe- 
cific attention  to  the  erasure  is  no 
ground  for  reversal,  where  the  jury 
take  the  instruction  to  the  jury  room 
and  can  see  the  erasure  for  them- 
selves. West  V,  Com.  (Ky.,  1892),  20 
S.  W.  Rep.  219. 

Damages. — An  erroneous  charge  on 
the  measure  of  damages  is  harmless 
where  the  excess  has  been  remitted 
by  appellee.  Stone  v,  Barrett,  34  Mo. 
App.  15;  Crowley  v,  St.  Louis,  etc.» 
R.  Co.,  24  Mo.  App.  119. 

On  the  Evidence. — Comment  on  im- 
material evidence  is  not  reversible 
error  where  the  charge  restricts  re- 
covery to  the  real  issue.  Sloan  v.  Bal- 
timore, etc.,  R.  Co.,  131  Pa.  St.  568. 
And  where  the  verdict  appears  proper 
on  the  whole  evidence,  the  conviction 
will  not  be  reversed  because  instruc- 
tions proceeded  on  an  erroneous  hy- 
pothesis. People  V,  Riley,  71  Mich. 
349.  And  the  expression  of  an  opinion 
on  parts  of  the  evidence  is  ordinarily 
not  cause  for  reversal  where  the  jury 
are  further  told  that  the  determination 
of  facts  is  their  province  exclusively. 
White  V.  Territory,  i  Wash.  279;  Ma- 
gee  V,  Troy,  48  Hun  (N.  Y.)  383:  Sa- 
bine, etc.,  R.  Co.  V.  Brousard,  75 
Tex.  597. 

A  mere  direction  to  the  jury  to  re- 
gard certain  facts  as  evidence  of  an- 


other fact  is  not  ground  for  reversal 
if  they  are  actually  so.  West  v.  Chi- 
cago, etc.,  R.  Co.,  77  Iowa  654;  or 
an  instruction  directing  attention  to 
certain  facts  where  other  facts  sus- 
tain the  verdict,  Gaty  v.  Sack,  19  Mo. 
App.  470.  But  giving  too  much  weight 
to  one  side  of  a  case  is  reversible  error. 
Reichenbach  v.  Ruddach,  127  Pa.  St. 

564. 

Failure  of  Aeensed  to  Testify. — A 
charge  that  no  presumption  of  guilt 
arises  on  account  of  a  prisoner's 
failure  to  testify  in  his  own  behalf  at 
the  trial,  and  that  such  failure  is  not 
even  a  circumstance  against  him,  is 
harmless  error.  Fulcher  v.  State,  28 
Tex.  App.  465. 

Defining  Lesser  Offense. — An  error  in 
telling  a  jury  what  the  law  of  man- 
slaughter is  on  a  trial  for  murder, 
where  the  uncontradicted  evidence 
shows  a  premeditated  and  deliberate 
intent  to  kill,  is  immaterial.  Green  v. 
State  (Tex.,  1889).  12  S.  W.  Rep.  872. 

Weight  of  Sepinrt. — An  instruction 
that  the  report  of  commissioners  to 
make  assessments  for  land  damages 
is  competent  evidence,  the  same  as 
if  the  commissioners  testified  to  the 
facts  therein  stated,  is  incorrect,^ but 
not  prejudicial  error,  where  there  is 
no  evidence  against  the  report.  Green 
r.  Springfield,  130  111.  515. 

Kegligenee. — An  instruction  that  a 
railroad  company  is  liable  for  grass 
set  fire  to  by  locomotive  sparks,  irre- 
spective of  the  question  of  negligence, 
is  harmless  error  where  all  the  evi- 
dence shows  the  defendant  to  have 
been  negligent  as  a  fact.  Ft.  Worth, 
etc.,  R.  Co.  V,  Wallace,  74  Tex.  581. 

Malioe. — Error  in  telling  the  jury 
what  malice  is  in  a  charge  for  murder 
is  immaterial  where  the  defendant 
is  convicted  of  manslaughter  only. 
People  V.  Boling,  83  Cal.  380. 

Invited  Error. — The  plaintiff  cannot 
complain  of  an  error  committed  in 
favor  of  the  defendant  in  a  declaration 
of  law  in  instructions,  where  he  in- 
vited and  adopted  the  same  error  in 
his  own  declaration.  Fairbanks  v. 
Long,  91  Mo.  628;  Iron  Mountain  Bank 
V.  Armstrong,  92  Mo.  265;  Reilly  v, 
Hannibal,  etc.,  R.  Co.,  94  Mo.  600; 
Hazell  V.  Tipton  Bank,  95  Mo.  60. 
See  Invited  Error ^  supra, 

Offle«r*s  Botitm.— -In  an  action  for  the 
wrongful  seizure  of  property  it  is 
harmless  error  to  instruct  the  jury 
that  the  sheriff's  return  on  the  execu- 


574 


B«T6riibl«  Xrror.  APPEALS,  Errort  In  XnitrvBtiom. 

An  abstract  and  irrelevant  charge  not  relating  to  facts  in  evi- 
dence, and  not  in  itself  misleading,  is  harmless  error  ;*  so  is  the 

tion  was  conclusive  where  the   levy        South  Carolina. — State  v,  WsLy,  38  S. 

was  proved  independently  of  the  re-  Car.  333. 

turn.      Halcomb    v,   Stubblefield,    76         Texas, — Brown  v.  State  (Tex.  Crim. 

Tex.  310.  App.,  1893),  22  S.  W.  Rep.  24;  Western 

Prejudidal  Error.— Where   the  jury  Union  Tel,   Co.   v.  Cocke  (Tex.  Civ. 

were  permitted  to  consider  values  as  App.,    1893),    22    S.   W.    Rep.    1005; 

to  which  there  was  no  proof,  and  it  Strang  v.   State,  32  Tex.  Crim.  Rep. 

cannot  be  determined  whether  the  ver-  219. 

diet  was  or  was  not  affected,  the  deci-         C/taA. — People  v.  Kerm,  8  Utah  268. 
sion  will  be  reversed.     Duke  r.  Mis-        Washington, — Brasen  v.  Seattle, etc., 

souri  Pac.  R.  Co.,  99  Mo.  347.  R.  Co.,  4  Wash.   754;  Carroll  v.  Cen- 

Where  the  facts  are  controverted,  an  trdlia  Water  Co.,  5  Wash.  613. 
instruction  by  the  court  to  the  jury  to         United  States, — Sanger  v.   Flow,  48 

find  for  the  plaintiff  on  any  part  of  his  Fed.  Rep.  152. 

claim  is  prejudicial  error.     Paxson  v,        Abstraot  Charge. — A   mere  abstract 

Pierce,  25  Mo.  App.  59.  charge  stating   the   law    correctly   is 

An  instruction  that,  if  accounts  pre-  harmless  error  unless   injury  clearly 

sented  are  retained   an  unreasonable  appears.     Steinwender  v.   Creath,  44 

time  without  objection,  the  law  pre-  Mo.  App.  356;  Anchor  Milling  Co.  v, 

sumes    them    correct,    is    prejudicial  Walsh,  37  Mo.  App.  567;  Hill  v.  Scott, 

error  where  there  is  evidence  tending  38  Mo.  App.  370;  Berry  r.  Wilson,  64 

to  impeach  them.     Rice  v,  Schloss,  90  Mo.  164. 
Ala.  416.  Where  Misleading  Reversible  Error, 

1.  Alabama, — Welsh  «r.  State,  96  Ala.  — Irrelevant  and  abstract  instructions 

92.  where  calculated  to  mislead  the  jury 

Colorado, — Perot  v.  Cooper,  17  Colo,  are  grounds  for  reversal.     Baltzer  v, 

80;    Brewster  v,   Crossland,    2   Colo.  Chicago,   etc.,    R.   Co.,  83  Wis.  459; 

App.  446.  Thompson  v.  Anderson,  86  Iowa  703; 

Georgia,  — Inman   v,    Elberton   Air  Chicago,  etc.,  R.  Co.  v.  Dickson,  143 

Line  Co.,  90  Ga.  663.  111.  368;  Birmingham  Midland  R.  Co. 

Illinois, — Montag  v.  People,  141  111.  v,  Wilner,  97  Ala.  165;  Price  v.  State, 

75:  Walker  V.  Bernstein,  43  III.  App.  57  Ark.   165;  Brown  v.  State,  31  Fla. 

568;  Greene   v,  Greene,    145  111.  264;  207;   Goldstein   v.    Cook    (Tex.    Civ. 

Powers   V,    People,  42  111.    App.  427;  App.,   1893),   22  S.  W.   Rep.  762;  Mc- 

Angus  V,  Foster,  42  III.  App.   19.  Keen  v.  Porter,  134  Ind.  483;  State  v, 

Indiana, — Knight   v.    Knight  (Ind.  Sturges,  48  Mo.    App.   263;   State   v. 

App.,  1892),  30  N.  E.  Rep.  421.  Mims,  39  S.  Car.  557. 

A'^w/wr^^^.— Slaughter  v.  Com.  (Ky.,         A  charge,  although  abstractly  cor- 

1893),  22  S.  W.  Rep.  645.  rect,  may  be  ground  for  reversal  where, 

Louisiana, — Merchants',  etc.,  Bank  taken  in  the  light  of  the  evidence,  it 

V,  McKellar,  44  La.  Ann.  940.  is  misleading.    Floyd  v.  State,  82  Ala. 

Michigan, — Richter  v.    Harper,    95  16;  Reber  v.  Herring,  115  Pa.  St.  599; 

Mich.    221;    Stevens  v,    Pantlind,  95  Lewis  v.  Browning,  rii   Pa.  St.  493; 

Mich.  145.  Hackmann  v.  Maguire,  20  Mo.   App. 

Missouri. — Baker   v,    Kansas  City,  286;  Spohn  z'.  Missouri  Pac.  R.  Co.,  87 

etc.,  R.  Co..  52  Mo.  App.  602;  Burdom  Mo.  74;  Chicago,  etc.,  R.  Co.  v,  Sny- 

V,  Trenton,   116  Mo.    358:  Hannibal,  der,  117M0.  376;  Judd  v.  Wabash,etc., 

etc.,    R.    Co.    V,   Miller,  115  Mo.  158;  R.  Co.  (Mo.  App.,  1886),  5  West  Rep. 

Paddock-Hawley  Iron  Co.  v.  Graham,  67;  Honesty  v.  Com.,  81  Va.  283;  Lin- 

48  Mo.  App.  638;  State  v.  Terry,  106  coin  v.  Holmes,   20  Neb.  39;  Kirk  v. 

Mo.  209:  Wilburn  t^.  St.  Louis,  etc.,  R.  L.  Wolff  Mfg.  Co.,  118  111.  567;  Peck 

Co.,  48  Mo.  App.  224.  V,   Clark,  142  Mass.  436;  Atkinson  v, 

Montana,  —  Purtle    v,    Casey,    11  Dailey,  107  Ind.  117. 
Mont.  229.  Erroneous  DeflnitioB.  —  The    errone- 

Nebraska. — Labaree  v,  Klosterman,  ous  definition  of  a  term  or  phrase  of  an 
33  Neb.  150;  Esterly  Harvesting  Mach.  offense  charged  will  not  warrant  re- 
Co.  V,  Frolkey,  34  Neb.  no.  versal  where  it  is  apparent  that  the 

New  York, — People  v,   Foy,  138  N.  jury  were  not  misled.     Cobb  v,  Cov- 

Y.  664.  enant   Mut.    Ben.   Assoc,   153  Mas? 
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improper  submission  of  issues  to  the  jury  where  their  answer  is 
supported  by  the  evidence*  or  is  correct  as  to  the  law.*  The  sub- 
mission of  a  question  upon  which  there  is  no  evidence  is  harmless 
error  where  the  finding  is  in  favor  of  appellant.'  On  the  other 
hand,  various  instances  of  reversible  error  arising  out  of  instruc- 
tions relating  to  the  evidence  or  to  matters  not  in  evidence  are 
cited  in  the  note.* 

176;  People  V.  Harper,  83  Mich.  273;  agrees  with  the  jury  that  the  deed  is 

Blythe  v.    Denver,   etc.,   R.   Co.,    15  sufficient,     the     error     is    harmless. 

Colo.  333;   Kansas  City  v.   Birming-  Beeson  v.  Porter,  155  Pa.  St.  579. 

ham,  45  Kan.  212;  Saunders  v.  Payne  8.  Where   the  plaintiff  claims  con- 

(C.  PI.),  12  N.  Y.  Supp.  735.  version  of  property  by  defendant,  and 

Bemarks. — And  mere  inadvertent  re-  the  evidence  is  insufficient  to  prove  it, 

marks  of  the  court  will  not  be  deemed  no  error  is  committed  from  which  de- 

reversible   error   unless   some   preju-  fendant  can  appeal, if  the  verdict  shows 

dicial  effect  appears.     Birmingham  F.  that  nothing  was  allowed  plaintiff  for 

Ins.  Co.  V.  Pulver,  126  111.  329.  the    alleged    conversion.       Miles    v. 

IrrelsTant  Smmou. — Irrelevant  or  er-  Wikel,  74  Iowa  712. 

roneous  reasons  for  proper   instruc-  4.  ^enuaption  of  Pngudiee. — ^Where 

tions  are    not    ground    for    reversal  an  error  clearly  appears  in  the  charge 

where  they  cannot  mislead  the  jury,  the  judgment  will  be  reversed,  unless 

Crosly  Lumber  Co.  v.  Smith,  51  Fed.  it  appears  affirmatively  from  the  record 

Rep.  63.  that  the  appellant  was  not  prejudiced 

As  to  Weight  of  Evldonoe. — An   in-  by  it.     Jennings  v.   Russell,   47   Mo. 

struction  to  the  jury  as  to  *'  prepon-  App.  160;  Hardy  v.  Hanson,  82  Tex. 

derance  of  evidence,"  without  expla-  loi;  Watkinsv.  Tucker,  84  Tex.  428. 

nation  of  the  meaning  of  the  phrase,  is  Asiumptloii  of  Facts. — And  ordinarily 

not  reversible  error,  where  it  appears  assuming  the  existence  of  facts  in  the 

the  jury  were  not  misled.     Steinwen-  charge  which  are  controverted  by  the 

der  V.  Creath,  44M0.  App.  356;  Anchor  evidence  is  reversible  error. 

Milling   Co.  v.  Walsh,   37   Mo.  App.  California, — People  v.   Phillips,   70 

567;  Hill  r.  Scott,  38  Mo.  App.    370;  Cal.  61. 

Berry  v»  Wilson,  64  Mo.  164.  Colorado, — Rara  Avis  Gold,  etc.,  Co. 

Where   jurors  are  erroneously   in-  r.  Bouscher,  9  Colo.  385. 

structed,  it  must  appear  clear  to  the  Florida, — Louisville,  etc.,  R.  Co.  v. 

reviewing  court  that  no  error  resulted  Yniestra,  21  Fla.  700. 

to    the     plaintiff.       Steinwender    v.  Illinois, — Evans  v,  Dickey,  117  111. 

Creath,  44  Mo.  App.  356.  291. 

1.  Wayne    v,    Blun,    92    Ga.    338;  Indiana, — Louisville,  etc.,  R.  Co.  v. 

Hardy  v.  State,  31  Tex.  Crim.   Rep.  Falvey,  104  Ind.  430. 

289.  Iowa, — Wells  v,  Kavanagh,  70  Iowa 

Constmetion    of  Deed.  —  Where   the  519:  State  v.  Myer,  69  Iowa  148;  Wood 

court  refuses  to  construe  a  deed  for  v,  Hallowell,  68  Iowa  377;  Gardner  v, 

the  jury,  but  leaves  it  to  them  from  all  Burlington,  etc.,  R.  Co.,  68  Iowa  588; 

the   surrounding  circumstances,  and  State  v,  Nadal,  69  Iowa  478;  State  v. 

the  jury  construe    it  correctly — held^  McDevitt, 69  Iowa 549;  Stater.  Archer, 

harmless   error.     Knoxville,  etc.,  R.  69  Iowa  420;  White  v,  Sprangler,  68 

Co.  V.  Beeler,  90  Tenn.  548.  Iowa   222;   Burlington   Ind.    Dist.    v, 

%.  St.    Louis   Consol.    Coal   Co.    v.  Merchant's  Nat.   Bank,  68  Iowa  343; 

Shaefer,  135   111.  210;  Clark  v.  State,  Nichols  v,  Dubuque,  etc.,  R.  Co.,  68 

27  Tex.  App.  405.  Iowa  732;  State  v.  Cross,  68  Iowa  180; 

In  Ejectment  Proceeding. — ^Where  ap-  Tubbs  v.  Garrison,  68  Iowa  44. 

pellee  brings  an  action  of  ejectment  for  Massachusetts,  — Chase    v,    Horton, 

specific  performance  of  an  agreement  143  Mass.  118. 

of  appellant  to  purchase  land,  and  ap-  Missouri. — Cathcart     v,    Hannibal, 

pellant  refuses  the  deed  proffered  on  etc.,  R.  Co.,  19  Mo.  App.  113;  Smith 

the  ground  of  insufficiency,  it  is  error  v.  Wabash,  etc.,  R.  Co.,  19  Mo.  App. 

to  submit  the  question  of  sufficiency  to  120;   Pratt  v,  Amherst,  140  Mass.  167; 

the  jury.     But  if  the  Supreme  Court  Beauchamp  v,  Higgins,  20  Mo.  App. 
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Error  Cvrod  by  Torthor  laftmotioiii. — The  charge  on  appeal  must  be 

514;  Rothschild  v,  Frendsdorf,  21  Mo.  512.     Or  if  it  aids  the  jury  to  a  com- 

App.  318;  Compton  v.  Johnson,  19  Mo.  promise  verdict  not  authorized  by  law. 

App.    88;    Boatman's    Sav.    Bank    r.  Rindskofif  v.  Rogers,  34  Mo.  App.  126. 

Overall,  90  Mo.  410.  See  also   Donovan   v.   Gay,    97   Mo. 

New    York, — Vail   v.    Reynolds,  42  440. 

Hun  (N.  Y.)  647.  Where  the  verdict  was  for  excessive 

North  Carolina, — Morgan  v.  Lewis,  damages  the  reiteration  of  the  rule  of 

95    N.  Car.  296;  Lewis  v,  Albemarle,  damages   was    held    to   have   unduly 

etc.,  R.  Co.,  95  N.  Car.  179;  Ferrall  v.  influenced  the  jury.  Gulf,  etc.,  R.  Co. 

Broadway,  95   N.   Car.  557;   Scott  r.  v,  Gordon,  70  Tex.  80. 

Wilmington,  etc.,    R.  Co.,  96  N.  Car.  Matters  not  in  Eyidanoe. — An  instruc- 

428.  tion  to  the  jury  allowing  them  to  find 

Oregon, — Breon  v,  Henkle,  14  Ore-  a  verdict  on  a  point  not  in  evidence  is 

gon  494;  Yarnberg  v,  Watson,  13  Ore-  reversible  error.     Philadelphia,  etc., 

%oti  11;  Glenn  v.  Savage,  14  Oregon  R.  Co.  v.  Alvord,  128  Pa.  St.  42;  Star, 

567.  etc.,  Milling  Co.  v,  Thomas,  •  27   IlL 

Pennsylvania, — McCallin  v,  Harzer  App.  137;  King  v,  Barnes,  30  111.  App. 

(Pa..  1886),  5  Cent.  Rep.  678.  339;  Dearing  v,  Fletcher,  37  Mo.  App. 

Texas, — Missouri    Pac.    R.    Co.    v.  122;  Lang  v.  Dougherty,  74  Tex.  226. 

Christman,    65   Tex.    369;    Beaumont  Or  an  instruction  not  supported  by 

Pasture  Co.  v.  Preston,  65  Tex.  448;  substantial    evidence.      Hollender  v. 

Cannon  v.  Cannon,  66  Tex.  682;  Lin-  Koetter,  20  Mo.    App.    79;   Smith   v, 

ney  V.  Wood,  66  Tex.  22.  Wabash,  etc.,   R.   Co.,   19   Mo.   App. 

United   States, — Northern    Pac.    R.  120;   Rosenkranz   v.   Barker,   115    111. 

Co.  V,  Paine,  119  U.  S.  584.  331. 

Withholding  Iisaoi. — And  assuming  Or  an  instruction  that  states  the 
as  a  matter  of  law  what  should  be  left  issues  much  more  broadly  than  is  war- 
to  the  jury  as  a  question  of  fact.  Whit-  ranted  by  the  contract  sued  on.  Klos- 
fnan  v.  Morey  (N.  H.,  1886),  2  Atl.  terman  v,  Olcott,  27  Neb.  685;  Forbes 
Rep.  899;  Evans  t'.  Dickey,  117  111.  291;  v,  Thomas,  22  Neb.  541. 
Chicago,  etc.,  R.  Co.  v,  O'Connor,  119  Vagne  Instmotion.  —An  instruction 
111.  586;  Heinsen  v.  Lamb,  117  III.  549;  too  difficult  to  understand  or  confusing 
Westbrook  v.  Fulton,  79  Ala.  510;  to  the  jury  is  reversible  error.  Kirkz/. 
Dickeschield  v.  Exchange  Bank,  28  L.Wolff  Mfg.  Co.,  118  IlL  567;  Coal  Run 
W.  Va.  340;  Rotach  v,  McCarthy,  102  Coal  Co.  v.  Jones  (111.,  1886),  8  N.  E. 
Ind.  461;  Wright  v,  Richmond,  21  Mo.  Rep.  865. 

App.  76;  Richardson  v.  Van  Nostrand,  Or  an  instruction  so  broad  and  gen- 

43  Hun  (N.  Y.)  299.  eral  in  its  terms  that  legal  distinctions 

Ponalty  for  OfFenso. — A  charge  incor-  bearing  on  the  case  are  not  clearly 
rectly  instructing  as  to  the  penalty  for  brought  out.  Chicago,  etc.,  R.  Co.  v, 
the  offense  is  a  fundamental  error,  Sullivan,  27  Neb.  673. 
for  which  conviction  will  be  reversed,  Excluding  Facts.— Instructions  lim- 
although  the  error  is  not  excepted  to.  ited  to  certain  facts  and  excluding 
Graham  v.  State,  29  Tex^  App.  31.  others  are  reversible  error.  Stanch- 
Elements  of  Crime. — Where  the  whole  field  v,  Newton,  142  Mass.  no; 
charge  in  a  criminal  case  is  such  that  Weisenfield  v,  McLean,  96  N.  Car. 
important  elements  of  the  crime  are  248;  Krewson  v,  Purdom,  13  Oregon 
not  brought  out,  the  judgment  will  be  563;  Machon  v,  Randle,  66  Tex.  282; 
reversed.  People  v.  Bielfus,  59  Mich.  Morelock  v,  Westminster  Water  Co. 
576.  (Md.,  1886),  4  Atl.  Rep.  404. 

Unanthoriied  Inference. — A  statement  Circnmitantial  Evidence. — Where  the 

of  facts  in  the  charge  authorizing  an  evidence   of  a  crime    is   circumstan- 

inference  not  deducible  from  the  evi-  tial,  the  failure  to  charge  the  jury  as 

dence  is  a   misleading   error.     Phila-  to  the  law  of  circumstantial  evidence 

delphia,  etc.,  R.   Co.  v,   Alvord,    128  is  prejudicial  error.     Deaton  v.  State 

Pa.  St.  42.  (Tex.  App.,  1890),  13  S.  W.  Rep.  1009. 

Error  at  to  Oamages. — Error  in  charg-  Credibility  of  Witnesses. — The  court 
ing  as  to  the  law  of  damages  is  pre-  should  be  impartial  as  between  the 
judicial  if  the  damages  are  extreme,  appellant  and  appellee  in  charging  up- 
Western,  etc.,  R.  Co.  V,  Young,  83  Ga.  on  the  credibility  of  witnesses  for  each. 
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reviewed  as  a  whole. ^  Error  in  a  detached  phrase,  sentence, 
or  section  is  not  reversible  where  it  is  so  qualified  by  the 
remainder  of  the  charge  that,  regarded  as  a  whole,  the  law  is 
stated  with  substantial  correctness.'     So  an  inadvertent  error  in 

Phenix  Ins.  Co.  v.  La  Pointe,  ii8  IH.  chargelegally  correct,  as  a  whole,  may 

384;  East  Tennessee,  etc.,  R.  Co.  v.  still  be  prejudicial  error  if  clearly  mis- 

Deaver,  79  Ala.  216;  Alabama  Ferti-  leading.     Goldsmith  r.  State,  86  Ala. 

lizer  Co.  v,  Reynolds,  79  Ala.  497.  55;  Burdick  v.  Freeman,  120  N.  Y.  420; 

I.Alabama. — Gardners. State, 96 Ala.  People  v.  Upton  (Supreme  Ct.),  9  N. 

12.  Y.  Supp.  684;  Gough  V,  Root,  73  Wis. 

California, — People  v.  Ah  Jake,  91  36;  Com.  v,  Johnson,  133  Pa.  St.  293; 

Cal.  98.  Skeen  v,  Springfield  Engine,  etc.,  Co.. 

Colorado. — Hill    v.    Colorado    Nat.  34  Mo.  App.  485;  Hall  t^.  South  Caro- 

Bank,  2  Colo.  App.  324.  Una  R.  Co.,  28  S.  Car.  261. 

Georgia. — Fletcher  v.  State,  90  Ga.  9.  Alabama, — Chandler  v,   Jost.   96 

468.  Ala.  596;  Montgomery,  etc.,  R.  Co.  v, 

Illinois, — Greene  v.  Greene,  145  111.  Stewart,  91  Ala.  421. 

264;  Peoria,  etc.,  R.  Co.  v.  Rice,  144  Arkansas. — Ward  v,  Blackwood,  48 

111.  227;  Chicago,  etc.,  R.  Co.  v,  Lewis,  Ark.  396;  Vaughan  v.  State,  57  Ark.  i. 

145  111.  67;  Endsley  v.  Johns,  120  111.  California. — Monaghan     v.    Pacific 

469;  Germania  F.   Ins.  Co.  v.   Hick,  Rolling  Mill  Co.,  81  Cal.  190;  People 

125  III.  361;  Chicago,  etc.,  R.  Co.  v.  v.  Clark,  84  Cal.  573. 

Dillon,  123  III.  570.  Colorado. — Dozenback  v.  Raymer,  13 

Indiana. — Ranck  v.  State,  no  Ind.  Colo.   451;    Hurd  v.  Atkins,    i   Colo. 

384;  Deig  V.  Morehead,  no  Ind.  451;  App.  449. 

Kopelke  v.  Kopelke,  112  Ind.  436;  In-  Florida. — Pinson   v.  State,  28   Fla. 

dianapolis,  etc.,  R.  Co.  v.  Watson,  114  735;  Andrews  v.  State,  21  Fla.  598. 

Ind.   20;   Cline   v,  Lindsey,  no  Ind.  Georgia. — PavloTski  v.  Thornton,  89 

337;   Hutchins    v,   Welden,    114   Ind.  Ga.  829;   Chattanooga,  etc.,  R.  Co.  9. 

80.  Huggins,   89  Ga.   494;    Mousseau  9. 

Iowa. — Knapp  v.   Sionx  City,  etc.,  Dorsett,    80  Ga.     566;     Wilkins     v. 

R.  Co.,  71  Iowa  41;  Hamilton  v.  Des  Georgia    Iron    Works,    74    Ga.    532; 

Moines,   etc.,    R.   Co.,   84   Iowa   131;  Cod  one  9.  State,  74  Ga.  813. 

Karr  v.  Chicago,  etc.,  R.  Co.,  87  Iowa  Illinois. — Chicago  West  Div.  Co.  v. 

298.  Ingraham,  131  111.  659;  Chicago,  etc.,. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  R.   Co.   v.  Warner,    22  111.  App.  462; 

McKee,  37  Kan.  592.  Anderson  v.  Thiele,  39  111.  App.  476; 

Michigan. — Kirchner  v.  Detroit  City  Waldron   v.  Alexander.  136   III.   550; 

R.  Co.,  91  Mich.  400;  Howe  9.  Hyde,  Kennedy  v.  Snllivan,  1315  111.  94;   Chi- 

88  Mich.  91;  Stevens  v.  Pendleton,  94  cago,  etc.,  R.  Co.  v.  Dillon,  123  III. 

Mich.  405.  570. 

Missouri. — McCarthy  r.  Cass  Ave. ,  Indiana. — Coble    v.    Eltzroth,     12$ 

etc.,   R.   Co.,   92  Mo.  536;   Minter  v.  Ind.  429;  Craig  v.   Frazier,  127  Ind. 

Kansas   City  Hardware  Co.,  50  Mo.  286;  Postel  v.  Oard,  i  Ind.  App.  252; 

App.  177;  Henry  V.  Grand  Ave.  R.  Co.,  Evans ville,  etc.,  R.  Co.  v.  Talbott,  131 

113  Mo.  525.  Ind.  221;  Smith  v.  McDaniel,  5  Ind. 

Nebraska. — St.    Paul   F.,   etc.,   Ins.  App.    581;    Wabash,  etc.,    R.    Co.  v. 

Co.  V.  Gotthelf,  35  Neb.  351.  Morgan,    132     Ind.    444;     Rashville 

Pennsylvania. — Com.  v,  Zappe,  153  v.   Adams,   107  Ind.   475;    Lonisville, 

Pa.  St.  498.  etc.,   R.    Co.    v.  Jones,  zo8  Ind.  551; 

South  Dakota, — State  v.  Brennan,  2  Boyle  v.  State,  105  Ind.  469;   Cooper 

S.  Dak.  384.  V.  State,  120  Ind.  377;  Louisville,  etc., 

Texas. — Champ  r.   State,   32    Tex.  R.    Co.   v,   Grantham,    104   Ind.    353; 

Crim.  Rep.  87;  Gulf,  etc.,  R.  Qo.  v.  Conrad  v.  Kinzie,  105  Ind.  281;  Rauck 

Killebrew  (Tex.  Civ.  App.,  1892),  20  v.  State,  no  Ind.  384;  Deig  v.  More- 

S.  W.   Rep.   1005;  Reed  v.   State,   32  head,   no  Ind.  451;    Kopelke  v.  Ko- 

Tex.  Crim.  Rep.  25.  peike,  1x2  Ind.  436;  Indianapolis,  etc.^ 

Wisconsin.  ^yicQhxT^   v.  Sparta,  84  R.  Co.  v.  Watson,  114  Ind.  20. 

Wis.  269.  Iowa. — Miller    v.   James,    86    Iowa 

Wll«r«    Oleftrlj   lOaltadliif.— But    a  242;    Hoover  v.   Cary,   86  Iowa  494; 
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a  charge  may  be  cured  by  an  explanatory  instruction  accompany- 
ing it,'  and  an  erroneous  instruction  is  cured  by  a  subsequent 
instruction  clearly  calling  the  jury's  attention  to  the  error  and  cor- 
recting  it;*   but  where  the  whole  charge  is  left  self-contradic- 

Gee  V.  Moss,  68  Iowa  318;  «State  v, 
Mahan,  6S  Iowa  304;  State  v,  Williams, 
70  Iowa  52;  Davis  v.  Walter,  70  Iowa 
465;  Trimble  v,  Thorson,  8  Iowa  246; 
Engle  V,  Chicago,  etc.,  R.  Co.,  77 
Iowa  661;  Knapp  v.  Sioux  City,  etc., 
R.  Co.,  71  Iowa  41;  Mahaska  County 
State  Bank  v,  Crist,  87  Iowa  415; 
Brook  V,  Chicago,  etc.,  R.  Co.,  81 
Iowa  504;  State  v,  Murdy,  81  Iowa 
603. 

Kansas. — Cain  Bros.  Co.  v.  Wallace, 
46  Kan.  138. 

Maine. — Searsmont  v,  Lincoln ville, 
83  Me.  75. 

Massachusetts, — Haskell  v.  Starblrd, 
152  Mass.  117. 

Missouri. — State  v.  Miller,  iii  Mo. 
542;  Easley  v.  Missouri  Pac.  R.  Co., 
113  Mo.  236;  Spillane  v.  Missouri  Pac. 
R.  Co.,  Ill  Mo.  555;  Harrington  ». 
Sedalia,  98  Mo.  583  ;  Jackson  v.  St. 
Louis,  etc.,  R.  Co.,  29  Mo.  App.  495; 
Chicago,  etc.,  R.  Co.  v,  Vivian,  33 
Mo.  App.  583;  Sawyers  v.  Drake,  34 
Mo.  App.  472;  Yocum  v.  Trenton,  20 
Mo.  App.,  489;  State  v.  True  (Mo. 
App.,  1886),  2  West.  Rep.  602;  Ken- 
nedy V.  Klein,  19  Mo.  App.  15. 

Nebraska. — Bartling  v.  Behrends,  20 
Neb.  212. 

New  Jersey. — Drake  v.  State,  53  N. 

J.  L.  53. 

New  York. — Schumaker  v,  Mather 
(Supreme  Ct.),  14  N.  Y.  Supp.  411; 
Hickenbottom  v.  Delaware,  etc.,  R. 
Co.,  122  N.  Y.  91;  Randall  v,  Packard 
(C.  PI.),  20  N.  Y.  Supp.  716;  Cumming 
V.  Brooklyn  City  R.  Co.,  104  N.  Y. 
669;  People  V.  McCallam,  103  N.  Y. 
587;  People  V.  Dimick,  107  N.  Y.  13. 

Oregon, — Wellman  v.  Oregon  Short 
Line,  etc.,  R.  Co..  21  Oregon  530. 

Pennsylvania. — Coursin  v.  Shrader, 
146  Pa.  St.  475. 

South  Carolina, — State  v.  Williams, 
35  S.  Car.  344;  Carolina,  etc.,  R.  Co. 
V.  Seigler,  24  S.  Car.  125. 

Texas.  —  Continental  Ins.  Co.  v. 
Pruitt,  65  Tex.  126;  Hodges  v.  State, 
22  Tex.  App.  415. 

6?tf>l.— People  V.  Flynn,  7  Utah  378. 

Vermont. — Cushman  v.  Somers,  62 
Vt.  132. 

United  States. — Aetna  L  Ins.  Co.  v. 
Ward,  140  U.  S.  76;  Chicago,  etc.,  R. 
Co.  V.  Gilbert,  52  Fed.  Rep.  71  x. 


1.  State  V.  Keen,  95  N.  Car.  646; 
Codone  v.  State,  74  Ga.  813;  Rice  v. 
Goodridge,  9  Colo.  237;  Rea  v.  Har- 
rington, 58  Vt.  181. 

Where  the  trial  judge  at  the  close  of 
the  evidence  expressed  an  unfavorable 
opinion  on  the  legal  effect  of -certain 
evidence,  but  immediately  afterwards 
after  an  examination  of  authorities 
stated  in  open  court  that  his  opinion 
was  erroneous — held^  that  the  error 
was  cured.  Craig  v.  Kelly,  49  Mo. 
App.  312. 

In  Indiana  it  is  said  a  fatally  errone- 
ous instruction  can  be  cured  only  by  a 
plain  withdrawal  of  the  instruction.  A 
withdrawal  will  not  be  presumed,  but 
must  be  affirmatively  shown.  Lower 
V.  Franks,  115  Ind.  334;  Kingen  v. 
State,  45  Ind.  518  ;  Toledo,  etc.,  R. 
Co.  V.  Shuckman,  50  Ind.  42;  Binns  v. 
State,  66  Ind.  428. 

2.  Colorado. — Curr  r.  Hundley,  3 
Colo.  App.  54. 

Florida.— yfood  v.  State,  31  Fla.  221; 
Johnston  v.  State,  29  Fla.  558. 

Georgia. — McCurdy  v.  Binion,  80  Ga. 
691. 

Illinois, — North  Chicago  St.  R.  Co. 
V.  Cook,  145  111.  551;  Birmingham  F. 
Ins.  Co.  V.  Pulver,  126  111.  329. 

Kansas.  —  Martin  v.  Williams,  40 
Kan.  153;  Whitaker  v.  Voorhees,  38 
Kan.  71;  Woods  v.  Hamilton,  39  Kan. 
69. 

AVif/«riy.— ^Louisville,  etc.,  R.  Co. 
V.  Earl  (Ky.,  1893),  22  S.  W.  Rep.  607. 

Maryland.  —  Lurssen  v,  Lloyd,  76 
Md.  360. 

Michigan, — Schneider  v.  Detroit,  7a 
Mich.  240. 

Missouri.  —  Sullivan  v.  Hannibal, 
etc.,  R.  Co.,  88  Mo.  169. 

New  York. — People  v.  Welstcr,  68 
Hun  (N.  Y.)  11:  People  v.  Blute  (Su- 
preme Ct.),  20  N.  Y.  Supp.  455;  People 
V.  Osmond,  138  N.  Y.  80. 

Pennsylvania.  —  Cadwallader  v. 
Brodie  (Pa.,  1888),  13  Atl.  Rep.  483. 

Texas. — Texas  Cent.  R.  Co.  v.  Row- 
land (Tex.  Civ.  App.,  1893),  22  S.  W. 
Rep.  134. 

United  States. — New  York,  etc.,  R. 
Co.  X'.  Madison,  123  U.  S.  524. 

Where  the  court  charges  the  jury 
in  one  instruction  that  an  express 
warranty    may   be    inferred    from   a 
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tory  and  inconsistent  judgment  will  be  reversed.* 

lUftual  to  Chargo. — The  refusal  to  give  a  correct  charge  is 
not  reversible  error  where  every  material  point  in  the  request 
is  covered  by  the  charge  actually  given  as  specifically  and  favor- 
ably as  the  appellant  had   the   right  to  demand,*    or  where  it 


mere  statement  of  sellers  that  certain 
animals  were  found,  a  subsequent 
instruction  that  the  statement  must 
have  been  made  at  the  time  and  for 
the  purpose  of  inducing  the  sale, 
renders  the  first  instruction  harmless. 
Willard  v.  Swansen,  126  III.  381;  An- 
derson V,  Donaldson,  32  111.  App.  404. 

1.  Illinois. — Murphy  v.  Curran,  24 
111.  App.  475;  Sells  I'.  Sandwich  Mfg. 
Co.,  21  111.  App.  56;  Hoaglandf.  Great 
Western  Tel.  Co.,  30  111.  App.  304; 
Citizens*  Gas  Light,  etc.,  Co.  v, 
O'Brien,  118  111.  174;  Bruce  v.  Dickey, 
116  111.  527;  Chicago,  etc.,  R.  Co.  v. 
Wilcox  (111.,  1890),  24  N.  E.  Rep.  419; 
Hoffman  v.  Boomer,  40  III.  App.  231; 
Ransom  v.  McCurley,  140  III.  626. 

Indiana, — Heil  v.  State,  109  Ind. 
589;  McCrory  v.  Anderson,  103  Ind. 
12;  Western  Union  Tel.  Co.  v.  Bus- 
kirk,  107  Ind.  549;  Summerlot  v. 
Hamilton,  121  Ind.  87. 

Afichigan.  —  Klanowski  v.  Grand 
Trunk  R.  Co.  (Mich.,  1887),  7  West. 
Rep.  600. 

Missouri, — James  v,  Missouri  Pac. 
R.  Co.,  107  Mo.  480;  Willmott  v.  Cor- 
rigan  Consol.  St.  R.  Co.,  106  Mo.  535; 
Bluedorn  v.  Missouri  Pac.  R.  Co.,  108 
Mo.  439;  McGrew  v.  Missouri  Pac.  R. 
Co.  (Mo.,  1892),  19  S.  W.  Rep.  53; 
State  V,  Excelsior  Distilling  Co.  (Mo. 
App.,  1885),  2  West.  Rep.  428;  Safety 
First  Nat.  Bank  v.  Westlake,  21  Mo. 
App.  565;  Fink  v,  Algermissen,  25 
Mo.  App.  x86;  Billups  v,  Daggs,  38 
Mo.  App.  367;  Welch  v.  Hannibal, 
etc.,  R.  Co.,  20  Mo.  App.  477;  Sullivan 
V,  Hannibal,  etc.,  R.  Co.,  88  Mo.  169; 
Legg  V,  Johnson,  23  Mo.  App.  590; 
Sawyers  v,  Drake,  34  Mo.  App.  472. 

Nebraska.  —  Farmers*  Bank  v, 
Harshman,  33  Neb.  445. 

North  Carolina. — State  v.  Keen,  95 
N.  Car.  646. 

Pennsylvania. — Janney  v.  Howard, 
150  Pa.  St.  339. 

Texas. — Arcia  v.  State,  28  Tex.  App. 
198;  Blackwell  v.  State,  30  Tex.  App. 
416;  Campbell  v.  Ellsworth  (Tex., 
1892),  20  S.  W.  Rep.  120;  Ratto  v. 
Bluestine,  84  Tex.  57. 

As  where  the  explanatory  charge 
iails   to  qualify  or  clearly   limit   the 


erroneous  charge  given.  Alabama  G. 
S.  R.  Co.  V.  Moody,  92  Ala.  279.  And 
a  charge  of  great  length  susceptible 
of  different  constructions  is  reversi- 
ble error,  although  correct  as  a  whole. 
U.  S.  V.  Hamilton,  4  Mackey  (D.  C.) 
446. 

Where  not  Misleading.  —  Where  an 
erroneous  instruction  taken  in  con- 
nection with  the  others  did  not  mis- 
lead the  jury,  the  judgment  will  not 
be  reversed.  McGrew  v.  Missouri 
Pac.  R.  Co.,  109  Mo.  582;  Bradford  v. 
Floyd,  80  Mo.  207.  As  where  the 
court  charges  impliedly  that  a  defense 
of  insanity  must  be  proven  beyond  a 
reasonable  doubt,  the  error  is  cured 
by  a  subsequent  instruction  charging 
that  if  the  jury  have  reasonable 
doubt  as  to  any  fact  necessary  to  con- 
stitute guilt,  they  must  acquit.  Smith 
V.  Com.  (Ky..  1891),  17  S.  W.  Rep.  868. 

2.  Alabama. — Stephens  v.  Regen- 
stein,  89  Ala.  561. 

Arkansas. — Price  v.  State,  57  Ark. 
165;  Overton  v.  State,  57  Ark.  60; 
Ringlehaupt  v.  Young,  55  Ark.  128; 
Hearn  v.  Coy  (Ark.,  1890),  13  S.  W. 
Rep.  596. 

California. — People  v.  Adams,  85 
Cal.  231. 

Colorado. — Westman  Mercantile  Co. 
V.  Park,  2  Colo.  App.  545;  Farmers  v. 
Phelps,  18  Colo.  126;  Jenkins  v.  Ty- 
non,  I  Colo.  App.  133. 

Florida. — Montgomery  v.  Knox,  23 
Fla.  595. 

Georgia. — Georgia  R.  Co.  v.  Will- 
iams, 74  Ga.  723;  Davis  v.  State,  74 
Ga.  S69;  Parker  v.  Georgia  Pac.  R. 
Co.,  83  Ga.  539;  Papot  v.  South  West- 
ern R.  Co.,  74  Ga.  296;  Joiner  V.  Ocean 
Steamship  Co.,  86  Ga.  238. 

Illinois. — Chicago,  etc..  R.  Co.  v. 
Halsey,  31  111.  App.  601;  Lake  Shore, 
etc.,  R.  Co.  V.  Johnsen,  135  III.  641; 
Sheehan  v.  People,  131  111.  22:  Chica- 
go, etc.,  R.  Co.  V.  Bryant,  29  111.  App. 
17;  Hanchett  v.  Kimbark,  118  III.  121: 
Crews  V.  People,  120  111.  317;  Bonnett 
V.  Glatfeldt,  120  111.  166:  Thompsons. 
Duff,  119  III.  226;  Niantic  Coal,  etc., 
Co.  V,  Leonard  (111.,  1890),  15  West. 
Rep.  142;  North  Chicago  St.  R.  Co.  9. 
Williams,  140  111.  275;  Weber  Wagon 
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dearly  appears  that  the  appellant  was  not  prejudiced  by  the  re- 
Co.  V,  Kehl,  139  III.  644;  American  237;  State  v.  Thomas,  99  Mo.  235; 
Bible  Soc.  v.  Price,  115  111.  623;  Chi-  Marshall  v.  Single,  36  Mo.  App.  122; 
cago,  etc.,  R.  Co.  v.  Bingenheimer,  Le  May  v^  Missouri  Pac.  R.  Co.,  105 
116  111.  226;  Cannon  v,  Grigsby,  116  Mo.  361;  Wright  z/.  Sanderson,  20  Mo. 
111.  151;  Com.  t/.  People  (111.,  1886),  3  App.  534;  Muehlhausen  v.  St.  Louis 
West.  Rep.  481.  R.  Co.,  91  Mo.  332;  Shaffner  t^.  Leahy, 

Indiana, — Indiana  Mfg.  Co.  v,  Milli-  21  Mo.  App.  no;  Gorham  v,  Kansas 

can,  87  Ind.  87;  Indianapolis  v.  Mur-  City,  etc.,  R.  Co.,  113  Mo.  408;  Smith 

phy,  91  Ind.  382;  Bowen  v.  Pollard,  71  v,  Butler,  48  Mo.  App.  663. 

Ind.  177;  Bronnenberg  «/.  Coburn,  no  Nebraska, — Lincoln  v.  Holmes,    20 

Ind.  169;  Indianapolis  Nat.  Ben.  Assoc.  Neb.  39. 

V.  Grauman,  107  Ind.  288;   Barnett  t^.  Nevada, — State   v.  Gray,  19    Nev. 

State,  100  Ind.   171;  Louisville,   etc.,  212. 

R.  Co.  V.  Krinning,  87  Ind.  35i;Louis-  New  Mexico, — Torlina  v.  Trorlicht 
ville,  etc.,  R.  Co.  v.  Falvey,  104  Ind.  (N.  Mex.,  1891),  27  Pac.  Rep.  794. 
409;  Laird  v,  Davidson,  124  Ind.  412;  New  York, — Whitting  v,  Fitzwater, 
Stephenson  v.  State,  no  Ind.  358;  58  Hun  (N.  Y.)  601;  Connelly  v.  Man- 
Chicago,  etc.,  R.  Co.  V.  Spilker,  134  hattan  R.  Co.,  68  Hun  (N.  V.)  456; 
Ind.  380;  Cleveland,  etc.,  R.  Co.  v,  Parkes  v,  Stafford  (Supreme  Ct.),  16 
Harrington,  131  Ind.  426;  Louisville,  N.  Y.  Supp.  756. 
etc.,  R.  Co.  V,  Jones,  108  Ind.  551.  North  Carolina, — Home  v.  People's 

Iowa, — Seekel  v,  Norman,  78  Iowa  Bank,  108  N.  Car.  109. 

254;  Minthon  v,  Lewis,  78  Iowa  620;  North  Dakota, — State  v,  McGahey, 

Winter  v.  Central  Iowa   R.    Co.,   80  3  N.  Dak.  293. 

Iowa  443!  Lee  v,  Chicago, etc.,  R.  Co.,  Oregon, — State  v.  Roberts,  15  Ore- 

80  Iowa  172;  Turner  V.  Hardin,  80 Iowa  gon  187. 

691;  Bullard  v.  Mulligan,  69  Iowa 416;  Pennsylvania,  —  Kroegler    v,    Mc- 

Bixby  V,  Carskoddon,   70  Iowa   726;  Conway,   149  Pa.  St.  444;   Frothing- 

State  V,  Mahan,  68  Iowa  309;  Gee  v.  ham  v,  Lafiin,  etc.,  Powder  Co.  (Pa.» 

Moss,   68   Iowa  318:   Nichols  v,  Du-  1886),  2  Cent.  Rep.  524. 

buque,   etc.,   R.    Co.,    68   Iowa    732;  Rhode  Island, — Congdon  v.  Winsor^ 

Johnson  v.  Miller,  69  Iowa  562;  State  17  R.  I.  236;  Hampson  v,  Taylor  (R. 

V.  McDevitt,  69  Iowa  549:  Merchants'  I.,  1887),  3  N.  E.  Rep.  640. 

Union  Barb  Wire  Co.  v.  Rice,  70  Iowa  South  Carolina, — State  v,  Arieal,  38 

14;  Allen  V,  Kirk,  81  Iowa  658;  State  S.  Car.  221;    State  v.  Milling,  35  S. 

v,  Thompson,  87  Iowa  670.  Car.  16. 

Kansas. — St.  Louis,  etc.,  R.  Co.  v,  Texas, — Western  Union  Tel.  Co.  r. 

McMuUen,    48     Kan.    281;    Haak    v,  Evans,  i  Tex.  Civ.  App.  297;  Driscoll 

Struve,  38  Kan.  326;  State  v.  Davis,  48  v,  Morris  (Tex.  Civ.  App.,  1893),  21 

Kan.  I.  S.    W.    Rep.   629;    New    York,    etc., 

Maryland. — Baltimore,  etc..  Turn-  Steam  Ship  Co.  v.  Island  City  Boat- 
pike  Co.  t^.  Cassell,  66  Md.  419;  Reges-  ing,  etc.,  Assoc.  (Tex.  Civ.  App.^ 
ter  v,  Medcalf,  71  Md.  528.  1893),  21  S.  W.  Rep.  1007;  I^io  Grande 

Massachusetts, — Com.  v,  Wilson,  152  Bridge,  etc.,  Co.  v,  Varela  (Tex.  Civ. 

Mass.  12;  Weld  v.  Brooks,  152  Mass.  App.,   1893),  22  S.  W.  Rep.  99;  Max- 

297;  Providence,  etc.,  R.  Co.  v,  Wor-  well  v.  State  (Tex.  App.,  1892),  19  S. 

cester,   155  Mass.  35;  Com.  t'.  Lynes,  W.  Rep.  914;  Callicoatte  v.  State(Tex- 

142  Mass.  577.  Crim.  App.,  1893),  22  S.  W.  Rep.  1041; 

Michigan, — Cadwell  v.  Pray,  86  Massengale  v.  State,  24  Tex.  App. 
Mich.  266;  McClure  v,  Thorpe,  68  181;  Hays  v.  Hays,  66  Tex.  606;  Mar- 
Mich.  33;  Miller  I'.  Sharp  (Mich.,  X887),  tin-Brown  Co.  v,  Wainscott,  66  Tex. 
8  West.  Rep.  109.  131;    McBride  v,   Banguss,   65    Tex. 

Minnesota, — Papooshek  v,  Winona,  174;    White  v,  Wadlington,  78  Tex. 

etc.,  R.  Co.,  44  Minn.  195.  159;  Mitchell  v,  Mitchell,  80  Tex.  loi; 

Mississippi, — Moyers   v,   Columbus  Southern  Pac.  R.  Co.  v,  Aylward,  79 

Banking,  etc.,  Ins.  Co.,  64  Miss.  48.  Tex.  675;  Myer  v,  Fruin  (Tex.,  1891), 

Missouri, — Haniford  zf.  Kansas  City,  16  S.  W.  Rep.   868;  Wilson  v,  Lucas^ 

103  Mo.  172;  Hayden  v,  Grillo,  42  Mo.  78  Tex.  292;  Ayers  v.  Harris,  77  Tex. 

App.  i;  Boiler  v,  Cohen,  42  Mo.  App.  108;  Bradberry  v.  State,  22  Tex.  App. 

97;    State  v,   Matheis,   49  Mo.   App.  273;  Schoollier  v,   Hutchins,  66  Tex. 
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fusal,*  or  where  the  verdict  is  manifestly  correct,*  or  where  the 

324;  Taylor  v.  State,  24  Tex.  App.  299;  Massachusetts.  — Maher  v,    Boston, 

Fort  Worth,  etc.,  R.  Co.  v.  Mackney,  etc..  R.  Co.,  158  Mass.  36. 

83   Tex.  410;    Twohig   r.    Brown,  85  Michigan, -^VvcVAxdi  v.    Bryant,    92 

Tex.  51.  Mich.  430. 

Vermont, — Darling  v,  Stuart,  63  Vt.  Minnesota, — Fleming    v,   Alden,   44 

570;  Hall  V,  Com.,  89  Va.  171.  Minn.  493:  Winslow  Bros.  Co.  v,  Her- 

Wisconsin, — Warder  v.  Whitish,  77  zog  Mfg.  Co.,  46  Minn.  452. 

Wis.  430.  Missouri, —  Cheek   v,   Waldron,   39 

United  States. — Patrick  v,  Graham,  Mo.  App.  21. 

132  U.  S.  627.  Nebraska, — Cowles  v,  Thompson,  31 

So  the  refusal  to  grant  a  correct  re-  Neb.  479. 

quest  to  charge  is  not  reversible  error  New  York, — People  v,  Martell,  138 

where  the  same  charge  is  given  by  N.  Y.  595. 

the  court  in  plain  language.     State  v.  North  Carolina. — State  v.  Whitmire, 

Freidrich,  4  Wash.  204.  no  N.  Car.  367;  McDonald  v,  Carson, 

Failure    to    Eeqaest.  —  Where    the  95  N.  Car.  377. 
charge  of  the  court  is  correct  as  far  as  Pennsylvania,  —  Philadelphia,   etc., 
it  goes,  the  appellant  cannot  complain  R.  Co.  v.  Getz,  113  Pa.  St.  214. 
that  it  does  not  go  further  and  give  South   Carolina,  —  Du   Rant  v.    D11 
additional     instructions    on    omitted  Rant,  36  S.  Car.  49;  Sherard  v.  Rich- 
points,  or  more  specific  instructions  on  mond,  etc.,  Co.,  35  S.  Car.  467;  Asbill 
points  touched  on,  unless  he  calls  the  v.  Asbill,  24  S.  Car.  355;  State  v.  An* 
attention   of  the  court  to  the  omitted  derson,  24  S.  Car.  109. 
points,  or  asks  more  specific  instruc-  Texas. — Walker  v.  Brown,  66  Tex. 
tions.  566;  Gallagher  v,  Bowie,  66  Tex.  265; 

1.  Alabama. — Chandler  v,  Jost,  96  Liverpool,  etc.,   Ins.  Co.  v.   Ende,  65 

Ala.  596;  Seaboard  Mfg.  Co.  z'.  Wood-  Tex.  118;  McDonald  v.  International, 

son  (Ala., 1892).  II  So. Rep. 733;  Pellum  etc.,    R.    Co.   (Tex..   1893),  22  S.  W. 

V,  State,  89  Ala.  28;  Smith  v,  Collins,  Rep.  939;  Galveston,  etc.,  R.  Co.  v. 

94  Ala.  394.  Daniels,  i  Tex.  Civ.  App.  691;  New 

Arkansas, — St.  Louis,  etc.,  R.  Co.  v.  York,  etc.,  Steamship  Co.   v.  Island 

Triplett,    54    Ark.  289;    Chandler   v.  City  Boating,  etc.,  Assoc.  (Tex.  Civ. 

Lazarus,  55  Ark.  312:  Holt  v.  State,  App..  1893),  21  S.  W.  Rep.  1007. 

47  Ark.  196.  iVashington. — Pederson    v.    Seattle 

California. —  Weinbnrg     v.    Somps  Consol.  St.  R.  Co.,  6  Wash.  202. 

(Cal.,  1893),  33  Pac.  Rep.  341:  Madden  United  States, — Texas,  etc.,  R.  Co. 

V.  Occidental,  etc.,  Steamship  Co.,  86  v.  Ludlam,  52  Fed.  Rep.  94. 

Cal.  445.  So  where  the  jury  on  two  trials  of 

Connecticut. — Lutton  v,  Vernon,  62  the  cause  have  found  for  the  plaintiff 

Conn.  I.  in  the  same  court,  the  failure  to  give 

Dakota. —  Citizens*  Nat.    Bank    v,  an   instruction  not   requested  on   the 

Jenks,  6  Dakota  432.  first  trial,  where  no  exception  is  taken 

Florida. — Livingston  v.  L'Engle,  27  to  the  failure,  will  not  be  ground  for 

Fla.  502.  reversal.  Kinney  v.  Folkerts,  84  Mich. 

Georgia. — Bailey  v.  State,  89  Ga.  751.  616. 

Illinois. — Commercial  Union  Assur.  2.  Alabama, — Brantley  v.   State,  91 

Co.   V.   Scammon,   35   111.    App.   659;  Ala.  47;  Smith    v.  State,  86  Ala.  28; 

Brown  v.  Walker,  32  111.   App.  199:  Kennedy  v.  State,  85  Ala.  236. 

Meents   v.    Reiken,   42   111.    App.   17;  Arkansas. — Farris  v.  State.  54  Ark. 

Illinois  Cent.  R.  Co.  v.  Haskins,  115  4;  Hames  v.  Harris,  50  Ark.  68. 

111.  300.  Colorado. — King    v.    Post,    12  Colo. 

Indiana. — Louisville,  etc.,  R.  Co.  v,  355. 

Grantham,   104  Ind.  353;    Conrad  v,  Georgia. — Griffin    v.   Johnson  (Ga., 

Kinzie.  105  Ind.  281;  State  v.  Finney,  1890),  10  S.    £.   Rep.  719;  Barrow  v, 

125  Ind.  427;  Conrad  v.  State,  132  Ind.  State,  80  Ga.  191;  Seyden  v.  State,  78 

254.  Ga.  105. 

Kansas.  —  Interstate  Consol.  Rapid  Illinois, — Consolidated   Coal  Co.  v. 

Transit  R.   Co.  v,  Simpson,  45  Kan.  Maehl,  31  111.  App.  252;  Chicago,  etc., 

714;  Hamilton  v.  Miller,  46  Kan.  486.  R.  Co.  v.  Hines,  33  111.  App.  271;  Wil- 

Maryland. — Wallis  v,  Wilkinson,  73  bur  v.  Wilbur,  129  111.  392;  Birming- 

Md.  128.  ham  F.  Ins.  Co.  v,  Pulver,  ia6  III.  399. 
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refused  instruction  relates  to  an  immaterial  matter,^  or  where  the 
jury  found  for  the  appellant  on  the  points  referred  to  in  the 

Indiana. — Columbus    v.    Strassner,  Co.  v.  Wheeling,  etc.,  Bridge  Co.,  34 

134  Ind.  482;  Keyes  v.  State,  132  Ind.  Va.  155. 

527;  Staser  v.  Hogan,  120  Ind.  207.  So  refusal  to  give  requested  charge 

Iowa, — McDermott    v^   Iowa   Falls,  is  not  reversible  error  where,  if  given, 

etc.,  R.    Co.  (Iowa,    1891),  47   N.  W.  it  would  not  have  affected  the  verdict. 

Rep.  1037;  Lindsay  v,  Des  Moines,  74  y^/n^aivfa.— Brantley     v.     State,    91 

Iowa  1 11;  Eckelund  v.  Talbot.  80 Iowa  Ala.  47. 

569;  Stote  V.  PeflFers,  80  Iowa  580;  Wi-  Arkansas, — Farris  v.  State,  54  Ark. 

mer  tf.  Albaugh,  78  Iowa  79;  Faulkner  4;  Fordyce  v,  Jackson,  56  Ark.  594. 

V.  Closter,  79  Iowa  15;  State  v.  Shanks,  Calif omia.—CroytXty     v.      Strouse 

79  Iowa  47.  (Cal.,  1893),  33  Pac.  Rep.  456. 

Kansas, — Stadel   v,  Stadel,  40  Kan.  Georgia, — Chattanooga,  etc.,  R.  Co. 

646;  Central  Branch  U.  P.  R.   Co.   v,  v,  Clowdis,  90  Ga.  258. 

Andrews,  41  Kan.  37a  Illinois. — St.      Louis     Consolidated 

Kentucky,  —  Patterson  v.  Com.,   86  Coal  Co.  v.  Maehl,  31  111.  App.  252. 

Ky.  313.  Indiana, — Columbus    v,    Strassner, 

Louisiana, — State  v.   Brown,  40  La.  124  Ind.  482;  Conrad  v.  State,  132  Ind. 

Ann.  725.  254. 

Michigan. — Kinney   v,  Folkerts,  84  Iowa, — McDermott  v.    Iowa    Falls, 

Mich.  616;  Bussell  v,  Detroit  Mut.  F.  etc.,   R.   Co.   (Iowa,  1891),  47  N.  W. 

Ins.  Co.,  80  Mich.  407;  Doyle  v.  Dob-  Rep.  1037;  Eckelund  v,  Talbot,  80  Iowa 

son,  74  Mich.  562.  569;    State   v.    Peflfers,  80  Iowa  580; 

Minnesota,  —  Reilly     v,    Baber,    46  Shipley  t/.  Edwards,  87  Iowa  310. 

Minn.  212;  State   v,   Brecht,  41  Minn.  Kentucky. — Ross    v.      Com.     (Ky., 

50.  1893),    20  S.  W.   Rep.    1043;  Price  v, 

Missouri.StSite  v.  Brown,  104  Mo.  Com.  (Ky.,  1893),  22  S.  W.  Rep.  157. 

365;  State    V,    Graham,  96    Mq.     120;  Louisiana. — Starns    v,    Hadnot,   45 

Frizelle  v.  Kaw  Valley  Paint,  etc.,  Co.,  La.  Ann.  318. 

24  Mo.  App.  529.  Michigan, — Kinney  v.    Folkerts,  84 

Montana.— Flick  v.  Gold  Hill,  etc.,  Mich.  616. 

Min.  Co.,  8Mont.  298;  Kelley  ».  Cable  Minnesota.—KeiWy    v,     Bader,     46 

Co.,  7  Mont.  70.  Minn.  212. 

Nebraska. — Bell    r.   York,   31  Neb.  Missouri. — State  v.  Brown,  104  Mo. 

842.  365;  State  V,  Kolb,  48  Mo.  App.  269. 

New  York. — People  v.   Hagan  (Su-  AV^riw^fl.— Bell   v,   York,   31    Neb. 

preme  Ct.),  14  N.  Y.  Supp.  233;   Gall  842. 

V,  Gall,  114  N.  Y.  109.  New   Fi?r^.— People  v,   Hagan  (Su- 

North  Carolina, — Houck  v.  Adams,  preme  Ct.),  14  N.  Y.  Supp.  233. 

98  N.  Car.  519.  Texas. — Teague  v.  State  (Tex.  Crim. 

Tennessee,— Potter  v.  State,  85Tenn.  App.,  1892).  20  S.  W.    Rep.  367;  Hills- 

88.  boro  V,  Ivey  (Tex.  Civ.  App.,  1892),  20 

TVxtf J.  —  Pcrigo    V.   State,   25  Tex.  S.  W.  Rep.  1012;  Oxford  v.  State,  32 

App.  533;  Leggett   v.   State,   25  Tex.  Tex.  Crim.    Rep.  272;  Crass  v.  State, 

App.  535;  Texas,  etc.,  R.  Co.  v.  Crow-  31  Tex.  Crim.  Rep.  312;  Hernandez  v, 

der,  70  Tex.  222;  Foster  v.  State,  28  State,  32  Tex.  Crim.  Rep.  271. 

Tex.  App.  45;  Sneed  v.  State,  28  Tex.  H^est    Virginia,— VlheeUng    Bridge 

App.  56;  Barnes  v.  State,  28  Tex.  App.  Co.  v.  Wheeling,  etc.,  Bridge  Co.,  34 

29;  Gentry  v.  State,  25  Tex.  App.  614;  W.  Va.  155. 

Arcia  r.  State,  26  Tex.  App.  193;   Cun-  In   Chanoery  Canias.— In   an   equity 

ningham  v.  State,  27  Tex.  App.  479;  cause  the   refusal   to  give  a  correct 

Hall  V.  State,  28  Tex.  App.  146;  Smith  charge  to  the  jury  to  whom  the  issues 

V,  State,  27  Tex.  App.  50;  Howard  v.  are  sent  is  not  cause  for  reversal,  al- 

Britton,  71  Tex.  286.  though  the  court  adopts  their  findings, 

l^tah. — People  r.  Robinson,  6  Utah  since  they  are  merely  advisory.     Riley 

loi.  V.  Martinelli,  97  Cal.  575. 

Virginia,— Richmond,   etc.,  R.  Co.  1.  Woolery   v.    Louisville,  etc.,    R. 

V.  Norment,  84  Va.  167;  Vaughan  v,  Co.,   107   Ind,   381;  Porter  v.  WaUz, 

Com.,  85  Va.  671.  108    Ind.    40;    Walthelm   v,  Artz,  70 

fVest  Virginia,  —  Wheeling   Bridge  Iowa  609;  Liston  v.  Central  Iowa  R. 
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refused  request  to  charge.*     So,  of  course,  the  refusal  of  a  re- 
quest manifestly  incorrect  constitutes  no  error.* 

9.  Error  in  Findings.  —  An  error  in  making  or  refusing  to 
make  a  finding  is  not  reversible  where  the  result  would  not  have 
been  different  if  correct  findings  had  been  made.'     So  a  finding 

Co.,  70  Iowa  714;  Woody  v.  Dean,  24  error.     Bowland   v.   Wilson,   71   Md. 

S.  Car.  499;  Linney  w.  Wood,  66  Tex.  307. 

22.  A   refusal  to  give  a  charge  as  to 

1.  McClure  v,  Thorpe,  68  Mich.  33;  the  burden  of  proof,  which  probably 
Niantic  Coal,  etc.,  Co.  v,  Leonard  results  in  placing  it  on  the  wrong 
(111.,  1890),  15  West.  Rep.  242.  party,   is   error.     Stevens  v.  Pendle- 

2.  Alabama,  —  Louisville,  etc.,  R.  ton,  94  Mich.  405;  Pierce  v.  State 
Co.  V,  Philyaw,  88  Ala.  264;  PuUiam  (Tex.  Crim.  App.,  1893),  22  S.  W.  Rep. 
V,  State,  88  Ala.  i.  587;  Gaines  t/.  State  (Tex.  Crim.  App., 

Arkansas, — Campbell  v.  Carnaham  1893),  21  S.  W.  Rep.  367;  Cleveland, 

(Ark.,  1890),  13  S.  W.  Rep.  1098.  etc.,  R.  Co.  v.   Richey,  43  111.  App. 

Georgia.  —  Covington  v.    W^estern,  247. 

etc.,  R.  Co.,  81  Ga.  273.  A  refusal  to  instruct  on  a  murder 

Illinois, — Pennsylvania  Co.  v.  Mar-  trial  as  to   the   presumption   arising 

shall,  119  111.  399;  U.  S.  Rolling  Stock  from  a   want  of  motive   is   material 

Co.  V,  Wilder,   116  111.   100;  Tully  v,  error.     Vaughan  v.  Com., '13  Va.  L. 

Excelsior   Iron  Works,   115    111.    544;  J.  875. 

Vigus  V,  O'Bannon,  118  111.  334.  It  is  reversible  error  to  refuse  spe- 

Indiana, — Louisville,  etc.,  R.  Co.  v,  cial  instructions  clearly  and  correctly 

Balch,  105  Ind.  93.  applying  the  law  to  issues  raised  by 

Iowa, — Wood    V,   Chicago,  etc.,  R.  the  pleadings,  Reagan  v.  State  (Tex. 

Co.,  68  Iowa  491;  Bayliss  v,  Murray,  App.,  1890),  13  S.  W.   Rep.   T009;  or 


69  Iowa  290. 


to  omit  to  refer  to  all  the  evidence. 


Maryland. —  Ferrall  v.    Farnen,   69     Payne  v.    Noon  (Pa.    1887),   6    Cent. 


Md.  76. 
Missouri, — Commiskey  v.  Williams, 


Rep.  892. 
The  request  for  an  instruction  on 


20  Mo.  App.  606;  McConeyv.  Wallace,  the  merits,  after  the  denial  of  an  in< 

22  Mo.  App.  377;  Lewis  v,  Schwenn,  struction  in  the  notice  of  a  demurrer 

93  Mo.  26;  Muirhead  V.  Hannibal,  etc.,  to  the  evidence,  is  not  a  waiver  of  the 

R.  Co.,  19  Mo.  App.  634;  Shaffner  v,  right  to  a  reversal  for    the    denial. 


Leahy,  21  Mo.  App.  no. 


Tobin  V,  Missouri  Pac.  R.  Co.  (Mo., 


Vague  or  Misleading.  —  Nor  where  1891),  18  S.  W.  Rep.  996. 

vague  or  misleading  requests  are  re-  8.  California, — Daly  v,  Sorocco,  80 

fused.      Central  R.  Co.  v,  Haslett,  74  Cal.  367;  Hawes  v.  Clark,  84  Cal.  272; 

Ga.  59;   Cummings  v,  Bannon  (Md.,  Riverside  Water  Co.  v.  Gage,  89  Cal. 

1887),   6  Cent.   Rep.   691;   Kellow  v,  410;  Hooker  v,  Thomas,  86  Cal.  176; 

Central    Iowa  R.    Co.,   68   Iowa  470';  Spotts  v,  Hanley,  85  Cal.  155;  Gilles- 

Dunn  V,  Dannaker,  87  Mo.  597;  Beau-  pie  v.  Lake,  85  Cal.  402;  Winslow  v, 

champ  V,  Higgins,  20  Mo.  App.  514;  Gohransen,  88  Cal.  450;   Johnson  v, 

Simpson  v,  Schulte,  21  Mo.  App.  639;  Vance,  86  Cal.  128:  White  v.  White, 

State  V,  Tarrant,  24  S.  Car.  593.  82  Cal.  427:  Brison  v,  Brison,  90  Cal. 

Initraotion   not  Applicable. — Refusal  323;  Ortega  v.   Cordero,  88  Cal.  221; 

of  an   instruction   not  applicable    to  McCreery  v.  Wells,  94  Cal.  485;  Dol- 

the    facts    is    not    error.     Walker  v,  liver  v,  Dolliver,  94  Cal.  642. 

Brown,  66  Tex.  556;  Hammer  v,  Chi-  Dakota, — Rudolph  v.   North,  6  Da- 

cago,  etc. ,  R.  Co. ,  70  Iowa  623 ;  Kimball  kota  79. 

V,  Monarch  Ins.  Co.,  70  Iowa  514;  Wil-  Georgia, — Baker  v.  State,  90 Ga.  153; 

son  V,  Bowen  (Mich.,  1887),  7  West.  Western,  etc.,  R.  Co.  v,  Lewis,  84  Ga. 

Rep.  338;  Storms  v.  White  (Mo.  App.,  211. 

1886),    4  West.   Rep.  907;   Wilbur  v,  Illinois, — Field  t^.  Crawford,  146  111. 

Josselyn,  78  Me.  396;  Erie  City  Pass.  136. 


R.  Co.  V,  Schuster,  113  Pa.  St.  412. 


Instancei  of  Prejadicial  Error. — A  re-    54. 


Indiana, — Beggs  v.  State,  122  Ind. 


fusal  of  the  court  to  submit   proper 
issues  where  requested  is   reversible     247. 


Kansas, — Booge  v,  Scott,  47  Kan. 
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or  a  failure  to  find  on  an  immaterial  issue  is  not  ground  for 
reversal;^  or  making  several  sets  of  findings  in  a  consolidated 
action  instead  of  one  set;*  or  where  an  error  in  one  portion  of 
a  finding  is  clearly  corrected  in  another;'  or  where  a  finding 
refused  would  have  operated  against  the  appellant  if  made  ;*  or 
where  the  facts  in  a  finding  refused  or  omitted  are  inferable  from 
findings  actually  made  ;*  or  where  a  special  finding  refused  could 

Minnesota.  — Scbenfler    v.     Grand  73  Mich.  582;  Hughes  v,  Marquet,  85 

Lodge,    45    Minn.     256;    Steiner    v,  Tenn.  127. 

^wickey ,  41  Minn.  448.  On  OTermUng  a  Demnrror. — Where  on 

Missouri, — Hackworth  v.  Zeitinger,  a  trial  without  a  jury  the  court  over- 

48  Mo.  App.  32;  State  v,  McNamara,  rules  a  demurrer  to  several  pleas,  but 

JOG  Mo.  100.  makes  no  special  finding  of  facts,  the 

New  York. — Jefferson  v.  New  York  decision  will  be  reversed  if  any  one  of 

El.  R.   Co.  (Supreme  Ct.)t   n   N.  Y.  the  pleas  was  erroneously  sustained, 

Supp.   488;    Collins   V.    Hydorn   (Su-  as  without  special  findings  it  cannot 

orcme  Ct.)t  12  N.  Y.  Supp.  581;  Bar-  be  determined  whether  it  entered  into 

Jeau  V.  Picotte  (Supreme  Ct.)t  13  N.  the  determination  of  the  judgment  or 

Y.  Supp.  132;  Crim  v.  Starkweather  not.     Miller  v.  Houston  City  St.    R. 

(Supreme   Ct.),  12  N.  Y.   Supp.    791;  Co..  55  Fed.  Rep.  366. 

Welsh  V,  Manhattan  El.  R.  Co.  (Super.  1.  Scott    v,    Weisburg    (Tex.    Civ. 

Ct.),  8  N.  Y.  Supp.  492;  Mullenneaux  App..    1893),    21    S.    W.     Rep.    769; 

V.  Terwilliger.  50  Hun  (N.  Y.)  526.  Andrews  v.  Key,  77  Tex.  35;  Henry 

North  Dakota. — Joslyn  v.  Smith,  2  McShane  Co.  v.  Padian,  i  Misc.  Rep. 

N.  Dak.  53.  (N.  Y.  C.   PI.)  332;  Steubing  v.  New 

South   Cdrolina.Sltpp  v.  National  York  EI.  R.  Co..  138  N.  Y.  658;  Wool- 

L.,  etc.,  Assoc,  37  S.  Car.  417:  Mon-  sey  v.  New  York  El.  R.  Co.  (Supreme 

aghan  Bay  Co.  v.  Dickson,  39  S.  Car.  Ct.),  9  N.  Y.  Supp.  133;  Sixth  Ave.  R. 

146.  Co.  V.  Metropolitan  El.  R.  Co.,  13S  N. 

Texas. — Wells  v.  Yarborough(Tex.,  Y.   548;  Lazarus  v.  Metropolitan   El. 

1892),  19  S.  W.  Rep.  865;  Rio  Grande  R.  Co.,  69  Hun  (N.  Y.)  190;  Rosewarn 

Cattle  Co.  V.  Burns,  82  Tex.  50;  Bas-  v.  Washington  Gold  Min.  Co.,  84  Cal. 

sett  V.  Morton,  83  Tex.  339;  Tripis  v.  219 ;    Bulwer     Consol.     Min.    Co.  v. 

Weslow  (Tex.,  1892),  18  S.  W.   Rep.  Standard  Consol.  Min.  Co.,   83   Cal. 

684;  Ikard  v.  Thompson,  81  Tex.  285;  589;    Smith   v.   Taylor,   82  Cal.    533; 

Douglas  V.  Baker,  79  Tex.  499;  James  Vollmer  v.   DeCastillo,  74  Cal.  271; 

V.  Turner,  78  Tex.  241;  HuflFman  Im-  Wise  v.  Burton,  73  Cal.  174;  Whitlock 

plement  Co.  v.  Templeton  (Tex.  App.,  v.  Pennsylvania  Co.  (Ky.,  1889),  11  S. 

1889),  14  S.  W.  Rep.  1015.  W.  Rep.  208;  Booge  v.  Scott,  47  Kan. 

Wisconsin. — Hinton  v.  Coleman,  76  247. 

Wis.  221.  In  lyeotment  ProoMding. — Where  in 

Failure  to  Tisid  Separately. — A  fail-  an  ejectment  suit  the  plaintiff  failed  to 

ure  of  a  judge  to  find  conclusions  of  show  any  legal  title,  special  findings 

law  and  of  fact  separately  is  harmless  of  the  jury  as  to  the  conveyance  of 

error,  and  no  ground  for  reversal  if  the   title  between  other   persons  are 

the  appellant  is  not  prejudiced  on  the  harmless  error,  though  unsupported 

merits  of  the  case.      Monaghan  Bay  by  evidence.     Booge  v.  Scott,  47  Kan. 

Co.  V.  Dickson,  39  S.  Car.  146.  247. 

Ultimate  ConelnAon   Bight. — And  if  '     2.  Marble  Lime  Co.   v.  Lordsburg 

the  ultimate  conclusion  of  the  court  is  Hotel  Co.,  96  Cal.  332. 

right  upon  the  facts,  an  intermediate  8.  Ward  v.   Berkshire  L.  Ins.  Co., 

error  in  stating  a  conclusion  of  law  108  Ind.  301. 

which  is  not  controlling  will  not  au-  4.   Merchants'   Nat.    Bank.   v.   Mc- 

thorize  a   reversal.     Little  Pittsburg  Kinney  (S.  Dak.,  1893),  55  N.  W.  Rep. 

Consol.    Min.    Co.    v.     Little    Chief  930;  Hutchings  v.  Castle,  48  Cal.  152; 

Consol.  Min.  Co.,  11  Colo.  223;  Getz's  Spreckels  v.  Ord,  72  Cat  86;  Callanan 

Appeal,    125    Pa.   St.   611;   Forbes  v.  v.  Gilman,   107  N.  Y.  360;   Riley  v. 

Thomas,  22  Neb.  541;  McCormick  v.  Mitchell,  36  Minn.  3. 

Sutton,  78  Cal.  245;  Loomis  v.  O'Neal,  0.  Southern  Pac.  R.  Co.  v,  Dufour, 
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not,  if  made,  have  controlled  the  general  verdict  ;*  or  where  the 
evidence  is  not  clearly  sufficient  to  support  the  finding  refused.* 
Nor  is  there  reversible  error  in  setting  aside  special  findings  in- 
consistent with  the  general  verdict.' 
10.  Verdicts— a.  Informality  or  Trifling  Error.— A  mere 

informality  in  a  verdict  or  inaccuracy  in  its  language  will  not  jus- 
tify reversal,*  or  a  trifling  error  in  the  amount  of  damages  com- 
puted therein.* 

b.  Special  Interrogatories. — Where  the  answers  to  special 
interrogatories  are  irreconcilable  with  each  other  the  general  ver- 
dict controls,*  and  it  is  reversible  error  to  render  judgment  upon 
them  ;^  where  they  are  in  direct  conflict  with  the  general  verdict 


95  Cal.  615;  Hulsman  v.  Todd,  96  Cal. 
228;  Wainscott  v.  Occidental  Bldg., 
etc.,  Assoc,  98  Cal.  253;  Posachane 
Water  Co.  v.  Standart,  97  Cal.  476; 
Merchants*  Nat.  Bank  v,  McKinney 
(S.  Dak..  1893),  55  N.  W.  Rep.  929; 
Spencer  v.  New  York,  etc.,  R.  Co.,  62 
Conn.  242;  Bates  v,  Sabin,  64  Vt.  511; 
Kellogg  V.  Bissantz,  51  Kan.  418 ; 
Price  V,  Bell,  88  Ga.  740;  Abbot  v. 
Gore,  74  Wis.  509. 

1.  Pence  v.  Chicago,  etc.,  R.  Co.,  79 
Iowa  389;  Garfield  v.  Blair  (Supreme 
Ct.),  10  N.  Y.  Supp.  340;  Harris  v. 
McCasland,  29  111.  App.  430;  Chicago, 
etc..  R.  Co.  V,  Goyette,  133  111.  21. 

2.  Jefferson  v.  New  York  El.  R.  Co. 
(Supreme  Ct.),  11  N.  Y.  Supp.  488. 

8.  Arndt  v,  Hosford,  82  Iowa  499. 

4.  California. — Pereira  v.  Smith,  79 
Cal.  232. 

Indiana, — Zehner  v.  Taylor,  15  Ind. 
70. 

Kansas, — Atchison,  etc.,  R.  Co.  v. 
Sly,  41  Kan.  729. 

Louisiana, — Duperron  v,  Communy, 
6  La.  Ann.  789;  Graihle  v.  Hown,  i 
La.  Ann.  140;  Medley  v,  Voris,  2  La. 
Ann.  140;  Amis  v.  Merchants'  Ins. 
Co.,  2  La.  Ann.  594;  Angelloz  v,  Riv- 
ollet,  2  La.  Ann.  652;  Louisiana  Bank 
V,  Lawless,  3  La.  Ann.  129:  McMullen 
V.  Jewell,  3  La.  Ann.  139;  Cochrane 
V.  Murphy,  4  La.  Ann.  6;  Downes  v. 
Ferry,  4  La.  Ann.  109;  Edelin  v,  Rich- 
ardson, 4  La.  Ann.  502;  Kohn  v.  The 
Schooner  Renaissance,  5  La.  Ann.  25. 

Michigan. — Hubbell  v.  Palmer,  76 
Mich.  441. 

Nebraska, — Missouri  Pac.  R.  Co.  v, 
Vandeventer,  26  Neb.  222. 

New  Hampshire, — Ireland  v.  Drown, 
61  N.  H.  638. 

New  York, — Monnet  v.  Heller  (Super. 
Ct.),  5  N.  Y.  Supp.  913. 


Pennsylvania. — Plymouth  v.  Graver, 
125  Pa.  St.  24. 

r^'jTtfj.— Wills  Point  Bank  v.  Bates, 
72  Tex.  137. 

Virginia. — Lovett  v.  Thomas,  81 
Va.  245. 

Wisconsin, — Moritz  v.  Larsen,  70 
Wis.  569. 

Bemittitnr. — ^Where  the  plaintiffs 
were  held  entitled  to  recover  under 
the  contract  more  than  th^  ad  damnum 
of  their  declaration,  and  the  excess 
was  not  remitted  until  after  a  writ  of 
error  had  been  sued  out  and  assign- 
ment of  error  served — held^  harmless 
error,  since  appellant  (the  defendant) 
gained  the  amount  remitted  by  reason 
of  the  oversight  of  plaintiffs*  counsel 
to  amend  the  declaration.  Hubbell  v. 
Palmer,  76  Mich.  441. 

5.  Blight  Error  In  DantagM. — Where 
the  plaintiff  in  a  damage  suit  obtains 
a  verdict  which  includes  damages  in- 
curred since  the  beginning  of  the 
suit,  if  he  has  an  incontrovertible 
right  to  recover  in  another  suit 
for  the  damages  so  included  and 
the  damages  are  slight  in  amount,  the 
appellate  court  will  not  reverse  on 
that  account.  Hudson  v.  Burk,  48  Mo. 
App. 314;  Porter  V.Harrison, 52  M0.524. 

6.  Chicago,  etc.,  R.  Co.  v.  Towns- 
din,  38  Kan.  78;  Muncie  St.  R.  Co.  v. 
Maynard,  5  Ind.  App.  372. 

7.  Gates  v.  Scott,  123  Ind.  459: 
Grand  Rapids,  etc.,  R.  Co.  v.  Ellison, 
117  Ind.  234;  Wabash  R.  Co.  v.  Savage, 
no  Ind.  156;  Grand  Rapids,  etc.,  R. 
Co.  V,  McAnnally,  98  Ind.  412;  Grand 
Rapids,  etc.,  R.  Co.  v.  Cox  (Ind.  App., 
1893),  35  N.  E.  Rep.  183;  Indiana  Stone 
Co.  V,  Stewart,  7  Ind.  App.  563;  Chi- 
cago, etc.,  R.  Co.  V.  Hedges,  X05  Ind. 
398;  Cleveland,  etc.,  R.  Co.  v.  Asbnry, 
120  Ind.  289. 
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they  may  control  it.* 

c.  Direction    of   Verdict. — An  erroneous   direction   of  a 

verdict  will  not  warrant  reversal  where  recovery  is  impossible  ;* 
but  a  refusal  to  take  from  the  jury  issues  upon  which  there  is  no 
evidence  is  reversible  error,'  unless  it  is  obvious  that  the  appel- 
lant has  not  been  prejudiced.* 

d.  Errors  Cured  by  Verdict. — Where  it  is  clearly  apparen*: 
that  the  verdict  is  correct  upon  the  whole  evidence,  judgment 
will  not  be  reversed  for  errors  occurring  on  the  trial.* 

1.  Schaffner  v,  Kober,  2  Ind.  App.  Mississippi.  —  Vicksburg,    etc.,    R 
409;  Greenfield  v.  State,  113  Ind.  597;     Co.  v.  Lewis,  68  Miss.  29;  Mississippi 
Lockwood  V.  Rose,  125  Ind.  588:  Mc-     Mills  v.  Smith,  69  Miss.  299. 

Clure  V.  McClure.  74  Ind.  108;  Kuhns  Nebraska. — Western  Union  Tel.  Co 

V,  Gates,  92  Ind.  66;  McComas  v.  Haas,  v.  Lowrey,  32  Neb.  732. 

107  Ind.  512.  Ohio. — Elster  v.  Springfield,  490hic. 

2.  Laing  v.  Americus,  86  Ga.  756.  St.  82. 

S.   People  V.  Frindel  (Supreme  Ct.),  Pennsylvania,  —  Bedell     v.     Erret^ 

12  N.  Y.  Supp.  498;  Carson  v.  Dessau  (Pa.,  1887),  11  Atl.  Rep.  571. 

(Super.  Ct.),  13  N.  Y.  Supp.  232.  TVjraj.—Smith     v.    Fordyce    (Tex^ 

4.  Home  v.  People's  Bank,  108  N.  1891),  18  S.  W.  Rep.  663;  French  r 
Car.  109;  Goodland  v,  LeClair,  78  Wis.  Olive,  67  Tex.  400. 

176.  Vermont. — Frary   v.    Gusha.  59  Vl 

The  refusal  to  submit  a  case  to  a  257;  Fulham  v.  Howe,  60  Vt.  351. 

jury  on  evidence  in  any  wise  conflict-  Wisconsin. — Schrubbe   v.    ConneP 

ing    is    reversible    error.     Slaton    v.  69  Wis.    476;    Atkinson   v.   GoodricV 

Welborne,  78  Tex.  251;  Snell  v.  State,  Transp.  Co.,  69  Wis.  5;  Morawetz  ». 

29  Tex.  App.  236;  Dennis  v.  Spencer,  McGovern,  68  Wis.  312. 

45  Minn.  250;  Louisville,  etc.,  R.  Co.  United  States. — Wunderlich  v.  Ne^ 

V.  Davis,  91  Ala.  487.  York,  33  Fed.  Rep.  854. 

5.  California. — Cahill  v.  Murphy,  94  Failnre  to  Appear.— Where  the  de^ 
Cal.  29.  fendant  fails  to  appear,  and  the  record 

Georgia. — Nunnally    v.   Owens,    90  does  not  show  that  he  or  his  counser 

Ga.  220.  was  formally   called   before  proceed* 

Idaho. — Spokane,  etc.,  R.  Co.  v.  Lie-  ing,  the  failure  of  the  record  is  a  fail* 

wallen,  2  Idaho  iioi.  ure  of  form,  not  of  substance,  and  the 

Indiana. — Louisville,  etc.,  R.  Co.  v.  defect  is  cured   by   judgment.     Home 

Nicholai,  4  Ind.  App.  119;  Barnett  v.  Protection     v.      Caldwell,     85     Ala. 

Gluting,  3  Ind.  App.  415.  607. 

Iowa. — Upton   v.   Paxton,   72   Iowa  Controlling   Theory. — Where   a  gen- 

295;    State   V.   Winter,    72   Iowa  627;  eral  verdict  ts  rendered  upon  a  par- 

Arneson   v.   Thorstad,    72   Iowa   145;  ticular   theory   of    facts,  rulings   and 

Harris  v.   Phcenix  Ins.  Co.,  85  Iowa  exceptions   which    do    not   affect   the 

238.  verdict  will  not  be  considered  prejudi' 

Kansas. — Atchison,  etc.,  R.  Co.  v,  cial    errors   on    appeal.     Kraemer  v. 

English,    38    Kan.    no;    Grindrod    v,  Deustermann,  40  Minn.  469. 

Wolf,  38  Kan.  292.  Prejudicial    Error. — A    verdict    and 

Maryland. — State  v.  Baltimore,  etc.,  judgment  so  uncertain  in  the  descrip' 

R.  Co.,  69  Md.  339.  tion   of  the   subject-matter  to  which 

Michigan. — Mallory  v.  Ohio  Farm-  they  relate  that  it    cannot  be   deter* 

ers'  Ins.  Co.,  90  Mich.  112.  mined  what  is  referred  to  will  be  re- 

Minnesota. — Keyes  v.  Minneapolis,  versed.      Northern  R.  Co.  v.  Jordan, 

etc.,  R.  Co.,  36  Minn.  290.  87  Cal.  23. 
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Introdnetorj.                          APPEARANCES.  At  Common  Law. 

L  IHTBOBUGTOBT — 1.  DeflnitioiL — ^Appearance  is  the  first  act  of 
the  defendant  in  court.^ 

2.  Appearance  at  Common  Law. — At  common  law  the  appearance 

of  the  parties  might  be  either  in  person  or  by  attorney;  but 
actual  and  personal  appearance  in  open  court,  either  by  the  attor- 
ney or  his  principal,  was  requisite.* 

1.  Tidd's  Practice,  vol.  i,  23S.  ways  supposed^  and  existed  in  fiction 

Appearance  is  the  process  by  which  or  contemplation  ol  law,  that   there 

a   person    against  whom    a  suit   has  was  an  actual  presence.     The  appear^ 

been  (Commenced  submits  himself  to  ance  was  effected  on  the  part  of  the 

the  jurisdiction  of  the  court.  Daniell's  defendant  (where  he  was  not  arrested) 

Ch.  PI.  &  Pr.  vol.  I,  536.  by  making  certain  formal  entries  in 

When  used  to  designate  the  act  of  the  proper  office  of  the  court,  express- 
any  person  with  reference  to  an  ac-  ing  his  appearance,  or  in  case  of  ar- 
tion  pending,  the  word  ''appear"  rest  it  was  considered  as  effected  by 
means  to  come  into  court  as  a  party  to  giving  bail  to  the  action.  On  the  part 
the  suit.  Schroeder  v.  Lahrman,  26  of  the  plaintiff  no  formality  express- 
Minn.  87.  ive  of  appearance  was  observed;  bat 

Appearance  of  Plaintiff. — And  it  has  upon    appearance   of   the  defendant, 

been   held   that  appearance   is   pred-  effected    in    the    manner    above    de- 

icable   of  every  party  to  an   action,  scribed,  both  parties  were  considered 

whether  plaintiff  or  defendant,  who  as  in  court.     Stephen    on    Pleading 

submits  himself  to  the  jurisdiction  of  (Tyler's  ed.)  61. 

the   court.      Davis  v,  Jones,    8  Civ.  The  whole  object  of  process  was  to 

Pro.  Rep.  (N.  Y.  Supreme  Ct.)  43.  bring   the  defendant    into    court    in 

The  appearance  of  the  plaintiff  is  order  to  contest  the  suit,  and  abide 

always  voluntary.     He  invokes  juris-  the  determination  of  the  law.     When 

diction   by   filing  a   petition,   bill,  or  he  appeared    either  in   person  as   a 

complaint.  Boudin  College  v,  Merritt,  prisoner,  or  out  upon  iMiil,  then  the 

59  Fed.  Rep.  8.  pleadings  took   place.      Blackstone*s 

By  pleading  in  chief,  the  defendant  Com.  Book  III,  292. 

admits  the   due    appearance    of    the  Tilt  Fnttiiig  in  of  Bail  was  distinct 

plaintiff.     Schemerhorn  v.  Jenkins,  7  from  appearance;  patting  in  bail  was 

Johns.  (N.  Y.)  373.  the  act  of   the  court  itself.     Tidd's 

And  the  appearance  of  the  plaintiff  Practice*  vol.  i,  238;  Emmet  v.  Brad- 
is  complete  when  a  summons  in  proper  street,  2  Cow.  (N.  Y.)  449.  Compare 
form  has  been  served  upon  the  de-  Corse  v.  Colfax,  5  N.  J.  L.  787;  Van 
fendant.  Davis  v.  Jones,  8  Civ.  Pro.  Emburgh  v,  PuUinger,  16  N.  J .  L. 
Rep.  (N.  Y.  Supreme  Ct.)  43.  457;  Schleigh  v,   Hagerston  Bank,  4 

See  Wagner  v.  Kellogg,  92  Mich.  Gill  (Md.)  306. 

616,  where  a  written  request  by  the  The  Form. — In  entering  an  appear- 

plaintiff  that  a  case  be  adjourned  was  ance  the  technical  form  had  to  be  fol- 

held  an  appearance  by  him.  lowed.     Warren  v.  Love,  7  Dowl.  Pr. 

Proper  Legal  Sense. — But  when  used  Cas.  602;  Coderington  v.  Curlewis.  9 

in  its  technical  legal  sense  the  word  Dowl.   Pr.  Cas.  96iB.     And  it  should 

"appearance"  has  reference  to  an  act  purport  to  be  in  term  time.     Stephen 

of  the  defendant.    It  is  broadly  used  in  on  Pleading  (Tyler's  ed.)  62. 

contradistinction  to  '*  service  of  pro-  A  Sight  to  Appear  OiTta  by  Statute. — 

cess " ;    there  are    but    two  ways  of  In  general,  where  the  appearance  of  a 

bringing  a  defendant  into  court — a  vol-  party  before   any  tribunal  is  spoken 

untary  appearance,  or  the  service  of  of,  the  expression  imports  a  personal 

process.     Marienthal  v,  Amburgh,  2  appearance.     The  right  to  appear  in 

Disney  (Ohio)  586;  Collier  V.  Morgan's  court    by    attorney    is    of    statutory' 

Louisiana,  etc.,  R.  Co.,  41  La.  Ann.  origin.     People  v.  McMaster,  10  Abb. 

37.  Pr.   N.  S.  (N.  Y.  Supreme  Ct.)  132, 

S.  Stephen  on  Pleading  (Tyler's  ed.)  where  it  was  held  that  the  statute  in 

58.  the  case  under  consideration  contem- 

But  the   practice  grew  up  of  dis-  plated  a   personal  appearance.     See 

pensing  with  the  actual  presence  in  Bac.  Abr.  title  Attorney  B.;  2  Coke's 

court  of  the  parties.     But  it  was  al-  Inst.  249. 
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lAtrodaetory.  APPEARANCES.  The  American  Practiee. 

3.  Appearance  in  Chancery. — The  appearance  in  chancery  was 
analogous  to  that  of  the  common  law.  The  process  of  subpoena 
was  used  to  comp>el  a  personal  appearance  of  the  defendant.  No 
decree  could  be  had  against  an  absent  person  against  whom  pro- 
cess had  been  issued,  but  who  could  not  be  brought  in  to  appear; 
and  this  rule  was  so  strictly  observed  that,  till  the  stat.  5  Geo.  II, 
c.  25,  a  decree /r^  confesso  could  not  be  made  against  a  defendant 
for  whom  no  appearance  had  been  entered.^ 

4.  The  American  Practice. — Both  at  common  law  and  in  chan- 
cery, the  first  formal  step  in  a  cause,  so  far  as  the  defendant  was 
concerned,  was  his  appearance.  That  appearance  may  have  been 
voluntary,  or  by  entry  after  service  of  a  capias  where  bail  was  re- 
quired, etc.;  but  still  a  formal  entry  of  his  appearance  was  made 
of  record.  Such  practice  has,  to  a  large  extent,  disappeared 
throughout  the  United  States,  because  service  on  a  defendant  to 
appear  is  held  to  answer  all  the  requirements  of  an  actual  appear- 
ance, so  as  to  conclude  him  by  the  subsequent  proceedings.* 

1.  Danieirs  Ch.  PI.  &  Pr.  588.  Bat  The  defendant  is  supposed  to  be  in 
if  a  defendant  failed  to  appear  in  court,  after  the  service  of  the  writ, 
answer  to  process,  a  writ  of  seques-  until  the  final  judgment,  without  en- 
tration  issued,  by  means  of  which  the  tering  his  appearance.  Fowlkes  v, 
person's  estate  and  the  profits  of  the  Webber,  8  Humph.  (Tenn.)  533; 
real    estate  of    the    defendant    were  Sprigg  v.  State,  54  Md.  471. 

seized  and  detained  subject    to    the        The  notice  of  appearance  is  for  the 

order  of   the  court.     This  writ  was  benefit  of  the  plaintiff's  attorney,  and 

not  in  the  nature  of  a  process  to  bring  may  be  waived  by  him.     Leispenard 

in  the  defendant,  but  only  intended  to  v.  Baker,  6  Johns.  (N.  Y.)  323.     And 

enforce  the   performance  of   the  de-  the  failure  of  the  clerk  to  make  an 

cree.     Blackstone's   Com.    Book    III,  entry  in  the  appearance  docket  is  a 

444.  mere  clerical  misprision.     Toliver  v, 

2.  Sweeney  v.  Coffin,  i  Dill.  (U.  S.)  Morgan,  75  Iowa  619. 

75;  Simmons  v.  Baynard,  30  Fed.  Rep.  U.  8.  Supnme  Covit. — Under  the  rules 

532.      Compare  Chandler  v.   Com.,   4  of  the  U.  S.  Supreme  Court,  it  is  in 

Mete.  (Ky.)  66;  Humphrey  v,  Jones,  3  general  of  no  importance  to  the  ap- 

T.   B.  Mon.  (Ky.)  263;  Waggoner  v.  pellant  whether  an  appearance  for  the 

Fogleman,   53  Ark.   181;    Duncan  v,  appellee  is  or  is  not  entered  on  the 

Ripley,  7  Ark.  100.  record.     If  the  appeal  has  been  regn- 

'*  An  appearance  is  a  submission  to  larly  prosecuted,  he  is  as  much  enti- 

the    jurisdiction     of     the    court    in  tied  to  judgment  in  the  one  case  as  in 

obedience   or    in  answer  to  process,  the  other.     U.  S.  v.  Yates,  6  How. 

Though  we  have  a  rule  of  practice,  (U.  S.)6o6. 

prescribing  particularly  the  mode  in  Chanoery  Praetiee.  —  The   American 

which   the  appearance    shall    be  en-  chancery    practice    early  assimilated 

tered,  and  thereby  made  known  to  the  itself   to  the  law   practice  in    doing 

court  and  to  the  opposing  party  and  away  with  a  formal  entry  of  appear- 

counsel,   the  rule  is   but  seldom,   if  ance.     '*The  usual  mode  of  a  volun- 

ever,  observed.      The   entry  on   the  tary  appearance   in  this  court  is  by 

margin  of  the  dockets  of  the  court  of  entering  an  appearance  with  one   of 

the  name  of  an  attorney,  opposite  to  the  clerks  (and  the  defendant  applies 

the  name  of  a  party  to  a  suit,  is  ac-  for  that   purpose  by   h'mself  or  his 

cepted  in  practice  as   an   appearance  solicitor),  and   the  clerk   or  solicitor 

for  such  a  party."     Per  Brickell,  C.J.,  gives  notice  to  the  plaintiff's  solicitor 

in  Grigg  v,  Gilmer,  54  Ala.  430.     See  that  the  appearance  is  entered.     This 

Lecatt   V.   Salle,    i    Port.   (Ala.)  287;  appearance  is  nothing  more  than  an 

Nabors  v.  Nabors,  2  Port.  (Ala.)  162;  entry  in  the  clerk's  minutes  that  the 

Wilson  V.  Outlaw,  Minor  (Ala.)  ig6;  defendant  has   appeared.      There    is 

Lampley  v.  Beavers,  25  Ala.  534.  nothing  so  solemn   and   material    in 


Introduetory.  APPEARANCES.  FonuOitiM  Aboliihid. 

Oaaat  S^qviring  VmrmAl  Appearsnoe. — Some  American  cases  hold  that  to 
constitute  an  appearance  there  must  be  some  formal  entry,  or 
plea  or  motion,  and  this  must  be  shown  by  the  record  and  can 
be  tried  only  by  the  record.     These  cases  follow  the  common  law.* 

5.  Power  of  Court  to  Kake  Knles. — Every  court  of  equity  pos- 
sesses the  power  to  mould  its  rules,  in  relation  to  the.  time  and 
manner  of  appearing,  as  will  best  subserve  justice.*  And  the 
entry  of  an  appearance  in  a  state  court  must  be  interpreted  by 
tiie  course  and  practice  of  that  court;  and  what  is  held  in  such 
court  to  be  a  submission  to  its  authority  in  the  cause,  whether 
coerced  or  voluntary,  must  be  deemed  an  appearance.  And  when 
such  submission  has  once  been  made  it  cannot  be  retracted.' 

6.  Code  of  Procedure  Abolishes  Formalities.  —  The  American 
Reformed  Procedure  is  most  liberal  in  its  rules,  and  they  must  be 
liberally  construed.  Especially  should  the  construction  be  liberal 
as  to  the  provisions  respecting  the  appearance  of  parties.* 

this  manner  of  appearance  but  that  it  in  the  United  States  Supreme  Court, 

may  very  easily  be  waived;  and  prob-  see  New  Jersey  v.  New  York,  5  Pet. 

ably  the  defendant  would  be  bound  by  (U.  S.)  283;    Grayson   v.  Virginia.  3 

a  notice  of  appearance  given  by  his  Dall.  (U.  S.)32o;  Chisholm  z^.  Georgia, 

solicitor  to  the  opposite  solicitor;   if  2  Dall.  (U.  S.)  419. 

an  entry  of  such  appearance  should  And    as    to    the    jurisdiction    and 

become    material,    the    court    would  modes  of  proceeding  in  suits  in  which 

compel  the  solicitor  to  have  it  made."  a  state  is  a  party,  see  the  cases  cited 

Per  Kent,  Ch.,  in  Livingston  v,  Gib-  by  Marshall,  C.J.,  in  New  Jersey  v. 

bons,  4  Johns.   Ch.  (N.  Y.)  99.     See  New  York,  4  Pet.  (U.  S.)  286. 

also  Cooley  v..  Lawrence,  5  Duer  (N.  The  practice  seems  to  be  well  set- 

Y.)  610;  The   Hudson,   15  Fed.   Rep.  tied  that,  in  suits  against  a  state,  if 

172;  Dey  V,  Hathaway,  etc.,  Tel.  Co.,  the  state  shall  neglect  to  appear,  on 

41  N.  J.  Eq.  419;  Gifford  v.  Thorn,  9  due   service  of  process,  no    coercive 

N.  J.  Eq.  702;  New  York  Mut.  L.  Ins.  means  will  be  taken  to  compel  appear- 

Co.  V.  Pinner,  43  N.  J.  Eq.  52.  ance,  but  the  complainant  will  be  al- 

1.  Scott  V.  Hull,  I4lnd.  136;  Rhoades  lowed  to  proceed  ex  parU,  Massachu- 
V,  Delaney,  50  Ind.  468.  setts  z/.Rhode  Island, 12  Pet.(U.S.)755. 

An  appearance  filed  with  the  regis-  8.  Cooley  v,  Lawrence,  12  How.  Pr. 

ter  is  an  appearance  on  the  records  of  (N.  Y.  Super.  Ct.)  176,  5  Duer  (N.  Y.) 

the  court.     Livingston  v.  Gibbons,  4  605. 

Johns.  Ch.  (N.  Y.)  94.  4.  Kepley  v.  Irwin,  14  Neb.  300. 

And  the  judgment  roll  must  show  Thus  where  the  Code  prescribes 
either  appearance  or  service  of  pro-  that  an  appearance  in  court  is  by  de- 
cess.  Archer  v,  Furniss,  4  Redf.  (N.  livering  to  the  clerk  or  the  plaintiff  a 
Y.)  89.  memorandum  to  the  effect  that  thede- 

The  record  which  fails  to  show  an  fendant    appears,   the    memorandum 

appearance    may  be    corrected   by  a  need  not,  in  terms,  state  that  the  de- 

nunc  pro  tunc  order.     Norvell  v.  Mc-  fendant  appears.     If  he  files   an  an- 

Henry,  i  Mich.  229;  Ross  v,  Hubble,  swer  or  a  demurrer,  or  a  motion  in  the 

I  Cai.  (N.  Y.)  512.  action,  the  effect  is  that  he  appears. 

2.  Poultney  v.  La  Fayette,  12  Pet.  Conklin  v.  Johnson,  34  Iowa  266. 
(U.  S.)  472.     See  article  Rules.  Compare  Prince  v,  Gundaway  (Mass., 

Appearance    by   a    State. — Where   a  1892),  32  N.  E.  Rep.  653,  where  it  was 

state  is  to  appear,  the  same  rules  as  to  held  that  a  statute  prescribing  an  "  ap- 

appearance,  which  govern  individuals  pearance   in   writing "   was   complied 

are  not  applied;  longer  time  is  given,  with  by  a  written  general  appearance 

Rhode    Island   v.    Massachusetts,    13  for  the   defendant  on   the  docket  of 

Pet.  (U.  S.)  23.  the  Superior  Court  by  the  clerk  of 

As  to  the  practice  and  method  of  ap-  that  court,  at  the  oral  request  of  coua<- 

pearing  when  one  state  sues  another  sel  for  the  defense. 


Introdnetory.  APPEARANCES.  AmU^oni  Podtiom 

7.  Ambignons  Poiitioxi. — While  it  may  be  immaterial,  and  a  mere 
matter  of  practice,  as  to  what  formal  steps  must  be  taken  to  enter 
an  appearance,  and  while  all  formalities  may  be  done  away  with, 
yet  it  is  imperative  that  a  party  must  occupy  no  ambiguous  posi- 
tion. A  party  must  either  appear  at  a  trial  and  abide  the  conse- 
quences, or  not  appear.  He  cannot  occupy  an  uncertain  status, 
partly  appearing  and  partly  not  appearing.* 

GaUfnrnia. — A  defendant  cannot  ap-  notice  of  appearance,  demurrer,  or  an- 
pear  in  an  action  so  as  to  give  the  swer  does  not  make  such  a  paper 
court  jurisdiction  of  his  person,  ex-  when  varied  somewhat  in  that  regard 
cept  by  answering,  demurring,  or  giv-  void.  Krause  ».  Averill,  4  Civ.  Pro. 
ing  plaintiff  written  notice  that  he  ap-  Rep.  (N.  Y.  City  Ct.)  410.  See  German- 
pears;  and  the  service  of  the  notice  of  American  Bank  v,  Champlin,  11  Civ. 
appearance  must  antedate  or  be  con-  Pro.  Rep.  (N.  Y.  County  Ct.)  452, 
temporaneous  with  the  service  of  aU  where  it  was  held  that  the  answer  and 
other  notices  and  papers.  Steimbach  notice  of  appearance  fully  complied 
t/.  Leese,  27  Cal.  295.  with  the  requirements  of  the  Code  in 

Hew  York. — The  defendant's  appear-  respect  to  the  signature  and  address 

ance  must  be  made  by  serving  upon  thereon,  although  the  notice  of  ap- 

the  plaintiff's  attorney,  within  twenty  pearance  indorsed  on  the  answer  did 

days  after  service  of  the  summons,  ex-  not  have  the  address  of  defendant's 

elusive  of  the  day  of  service,  a  notice  attorney  added. 

of  appearance,  or  a  copy  of  a  de-  The  indorsement  upon  a  notice  of 
murrer  or  of  an  answeir.  A  notice  or  appearance  of  the  time  of  its  receipt 
pleading  so  served  must  be  subscribed  forms  no  part  of  the  essence  of  the 
by  the  defendant's  attorney,  who  paper.  Steinam  r.  Strauss  (Supreme 
must  add  to  his  signature  his  office  ad-  Ct.),  44  N.  Y.  St.  Rep.  380. 
dress,  with  the  particulars  prescribed  EngUth  Praetioe. — Since  the  passage 
in  section  417  of  this  act  concerning  of  the  "  Supreme  Court  of  Judicature 
the  office  address  of  the  plaintiff's  at-  Act,"  which  in  some  of  its  provisions 
torney.  §  421  N.  Y.  Code  Civil  Proced-  resembles  the  Reformed  American 
ure,  Rule  9.  At  any  time  after  an  ap-  Procedure,  various  orders  touching 
pearance  the  plaintiff  may  have  the  appearance  have  been  formulated  by 
same  entered  in  the  proper  book  kept  the  Supreme  Court.  They  are  con- 
by  the  clerk,  on  filing  an  affidavit  of  strued  strictly.  Thus  when  a  writ  is 
such  appearance,  stating  when,  how,  issued  out  of  a  district  registry  and  is 
and  by  whom  made.  served  without  the  district,  it  is  im- 

A  formal  notice  of  appearance   is  perative  that  notice  of  appearance  be 

necessary  to  prevent  an  ex  parte  ap-  •  sent  to  the  address  for  service  within 

plication   for  judgment.     Douglas  v,  the    district;    notice    of    appearance 

Haberstro,  8  Abb.  N.  Cas.  (N.  Y.  Su-  given  at  the  address  for  service  in 

preme  Ct.)  230.  London  is  insufficient.     Smith  v.  Dob- 

Until  an  attorney  serves  a  formal  bin,  3  Exch.  Div.  338. 

notice  of  appearance  or  a  pleading,  he  1.  Tower  v,  Moore,  52  Mo.  118.   '*  If 

has  no  general  standing  in  the  cause,  in  this  case  the  writ  must  be  taken  to 

either  to  bind  or  protect  his  client;  and  have  been  served  on  him  as  a  partner, 

an  attorney  for  plaintiff  who  has  re-  he  ought  to  have  appeared.     He  only 

ceived  motion  papers  from  an  attorney  partly  appeared.     He  entered  a  con- 

for  defendant,  or  has  given  him  time  ditional    appearance.      No  such    ap- 

to  answer,  can  proceed  in  all  other  re-  pearance  is  allowed  by  the  rules.     He 

spects  as  if  defendant  had   not  ap-  must  either  appear  or  not  appear," 

peared.     Couch  v,  Mulhane,  63  How.  etc.    Per  Lord  Esher,  M.R.,  in  Davies 

Pr.  (N.  Y.  Super.  Ct.)  79;   Valentine  v.  Andr6,  24  Q.  B.  Div.  606. 

V,  Myers  Sanitary  Depot,  36  Hun  (N.  Before  the  defendant  can  be  heard 

Y.)  201.  in  his  defense  he  must  appear.     The 

The  fact  that  section  421  of  the  Code  David  Pratt,  Ware  (U.  S.)  495. 

of  Civil  Procedure  has  prescribed  a  Appearance  in  Different  Actions. —  But 

certain  form  in  which  the  defendant's  the  rule  stated  in  the  text  needs  some 

attorney  must  add  his  signature  to  a  qualification.   A  party  may  be  in  court 

a  Encyc.  PI.  &  Pr.— 38.  o93 


DistinetioB  betwMB  APPEARANCES.        Appearing  and  PlMdiag. 

IL  DisTiKcnoir  betwbeit  AFPBABnre  ahd  PiSADDre. — In  some 

of  the  decisions  the  distinction  between  '*  appearance  *'  and  "  an- 
swering "  or  "  pleading  "  to  the  merits  is  not  observed,  but  they 
do  not  mean  the  same  thing.  The  rules  as  to  the  entry  of  an  ap- 
pearance and  as  to  pleading  are  disconnected.^ 

for  one  purpose  and  yet  not  necessarily  tionary,  of  '  being  present  in  court '; 

there    for    any   other.     Anderson  v,  and  in  the  same  dictionary  the  term 

Brown,  9  Mo.  646.  'answer'  has  given  to  it  the  defini- 

And  an  appearance  in  a  cause  may  tion:  *  In  law,  a  counter-statement  of 
take  place  a  great  number  of  times  facts  in  a  course  of  pleading;  a  con- 
before  it  is  finally  submitted  for  trial,  futation  of  what  the  other  party  has 
and  yet  the  party  may  abandon  it  and  alleged';  and  when  an  *  answer'  is 
suffer  it  to  go  by  default.  Smith  v,  spoken  of  in  legal  proceedings,  in 
Wineland,  21  Mo.  A  pp.  387.  civil  cases,  it  generally  implies  some- 

An  appearance  in  one  action  can-  thing  which  is  written.  And  we  can- 
not, in  the  nature  of  things,  be  an  ap-  not  suppose  that  the  legislature  would 
pearance  in  another  action.  State  v,  make  use  in  the  statute  of  the  words 
Cordes,  87  Wis.  377;  Beau  pre  v.  Brig-  '  appeared  *  and  *  answered*  if  it  were 
ham,  79  Wis.  436.  But  an  appearance  the  intention  merely  to  repeal  the 
to  an  original  petition  is  also  an  ap-  idea  conveyed  by  one."  Per  Tenney.J., 
pearance  to  the  amended  petition,  in  Larrabee  v,  Larrabee,  33  Me.  102. 
Healy  v,  Aultman,  6  Neb.  349.  At  common    law    appearance    and 

Where   interveners    file   a   petition  pleading  were   perfectly  segregated, 

this  is  an  appearance  in  full  in  the  ac-  Ther%   could  be   no   pleading  of  any 

tion.     Jack  v,   Des    Moines,  etc.,  R.  kind,  either  to  the  jurisdiction,  or  in 

Co.,  49  Iowa  627.  abatement,  or  in  bar,  till  appearance 

And  where  actions  are  consolidated  was  effected.    Blackstone's  Com.  Book 

all  the  parties  who  have  appeared  in  III,    279-292;    Stephen    on    Pleading 

the  actions  previous  to  consolidation  (Tyler's  ed.),  Appendix,  note  13. 

are  held  to  have  appeared  to  the  con-  But  in  a  real  action,  if  the  tenant 

solidated   one.      Baker    v,    Kinnaird  held  out  against  the  process  and  failed 

(Ky.,  1893),  21  S.  W.  Rep.  237.  ts?    appear,     judgment     would     pass 

4ttMi  Appearanoe. — The  rule  stated  against  him,  and  the  demandant  re- 
in the  text  is  not  meant  to  prevent  a  cover  the  land.  Stephen  on  Pleading 
defendant,  in  a  proper  case,  from  (Tyler's  ed.),  Appendix,  note  13,  page 
making  a  quasi  appearance  to  object  xvii. 

to  jurisdiction.     Crull  v.  Keener,  18  As  to  the  various  kinds  of  process 

111.  65.  and    as  to  the  method  of  putting  in 

1.  Curtis   V.  Howard,  33   Fla.  260;  and  justifying  bail  to  the  action,  see 

Larrabee    v.    Larrabee,    33    Me.    100;  Blackstone's  Com.  Book  III.  279,  and 

Colby  V,  Knapp,  13  N.  H.  177.  Stephen  on  Pleading  (Tyler's  ed.),  79. 

**  In  common    parlance,  appearing  and  also  see  Sexton  v.  Pennsylvania, 

for  a  defendant  in  an  action  or  suit  etc..  Steamboat   Co.,   7  N.    J.   L.  169; 

is  sometimes  regarded  as  nearly  syn-  Skillman  v.  Coolbaugh  9  N.  J.  L.  246; 

onymous   with    'answering'   thereto.  -Coxc  v.  James,  9  N.  J.  L.  378;  Vander- 

This  loose  use  of  the  terms  may  have  poel  v.  Wright,  i  Cow.  (N.  Y.)  209. 

arisen  from  the   fact  that  a  general  Entering  a  General  Appearance  as  a 

appearance  in  such  a  case  is  entered  Waiver   of  a  Plea  in   Abatement.  —  A 

for  the  purpose  of  answering  to  the  general    appearance  entered    on   the 

claim   of  the    plaintiff    in   a   manner  record,  before  a  defendant  has  filed 

which  will  entitle  the  party  in  all  re-  a  pleading,  will  not  deprive  the  defend* 

spects  to  be  heard  upon  the  matters  ant  of  the  benefit  of  the  rules  of  court; 

involved  in  the  suit,  and  hence  one  is  and   he   may  still,   within   the  rules, 

treated  as  the  other.     But  when  the  plead  any  matter  in  abatement.    Maine 

terms  are  tested  by  their  precise  mean-  Bank  v,  Hervey,  21  Me.  38;  Colby  t^. 

ing,  as  given  by  lexicographers,  or  as  Knapp,  13  N.  H.  175. 

used  in  judicial  proceedings,  a  broader  By  entering  a  general   appearance 

signification  was  intended  by  thelegis-  in  the  cause,  the  defendant  is  not  de- 

lature.     The  word   '  appearance  '  has  prived  of  the  right  to  move  to  dismiss 

the  signification,   in    Webster's    die-  the  suit  because  of  the  declaration  not 

594 


Cttfing  Mid  WaiTing  Sights.    APPEARANCES.      Btatei  Bight  to  PreMribe. 

m  Appeasavces  Oivnro  Siohts  akb  Appeabahges  WAivive 

Sights. — A  defendant  may  make  such  a  voluntary  appearance  as 
will  waive  rights,  which  he  might  otherwise  have,  to  object  to  de- 
fects in  process  or  pleading,  and  yet  such  an  appearance  might  not, 
from  its  failure  to  comply  with  statutory  rules,  be  such  an  appear- 
ance as  entitles  the  defendant  to  be  heard,  as  a  matter  of  right.^ 
IV.  Right  of  States  to  Pbescbibe  What  is  ah  Appeahahoe. — Each 
state  has  full  power  over  remedies  and  procedure  in  its  own  courts, 
andean  make  any  order  or  legislate  in  any  way  it  pleases  in  respect 
thereto,  provided  that  substance  of  right  is  secured  without  un- 
reasonable burden  to  parties  and  litigants.  It  has  a  right  to  pre- 
scribe by  legislation  what  shall  constitute  an  appearance.* 

having  been  filed   in   time.     Fish  v.  1893),   34    Pac.    Rep.    758;    Hastings 

Regez,  46  III.  App.  430.     See  Pratt  v.  First  Nat.  Bank  v.   Rogers,   12  Minn. 

Grimes,  35  111.  164;  Moody  v,  Thomas,  529;  Grant  v,  Schmidt,  22  Minn.  i. 
79  111.  274;  I  Tidd's  Practice  518.  A  defendant  may  appear  and  sub- 

And  see  the  case  of  Curtis  v.  How-  mit  himself  to  the  jurisdiction  of  the 

ard,  33  Fla.  251,  where  the  distinction  court  in  many  ways,    without  either 

was  made  between  pleading  and  ap-  answering,  demurring,  or  giving  plain- 

pearance;   it  was  held  that  the   priv-  tifif  written  notice  of  his  appearance, 

ilege  of  having  the  cause  tried  in  the  as  is  prescribed  by  most  codes  as  an 

county  of  his  residence  was  a  person-  appearance  which  entitles  defendant 

al  privilege   of  the   defendant  which  to  be  heard  as  a  matter  of  right.     He 

could  be  waived   by  pleading  to  the  may  do  this  by  appearing  in  person  or 

merits,  but  was  not  waived  by  enter-  by  attorney  in  open  court,  by  attack- 

^n?  ^  general  appearance,  followed  by  ing  the  complaint  by  motion,  or  by  an 

a  plea  in  abatement  insisting  on  the  application  for  a  continuance,  and  in 

right.     Compare  Russ  v.  Mitchell,   11  many  other  ways.     But  before  he  is 

Fla.   80;  Hall  v,  Mobley,  13  Ga.  318;  entitled,  as  a  matter  of  right,  to  be 

Mitchell  V.  Union  L.  Ins.  Co.,  45  Me.  heard  in  the  action,  or  in  any  proceed- 

104;  Maine  Bank  v.  Hervey,  21  Me.  ings    pertaining    thereto,    or    to    be 

38.  served  with  notice,   he  must  appear 

Under  the  Code. — Usually,  under  the  in  the  way  prescribed  by  the  statute, 

codes  of  practice,  there  is  no  formal  if  there  is  a  method  prescribed.   Belk- 

procedure  to    enter  an    appearance,  nap  v.  Charlton  (Oregon,  1893),  34  Pac. 

The  appearance  takes  place  by  plead-  Rep.  758. 

ing  to  the  merits  or  by  some  other  act        Hew  York.  —  Signature   of    motion 

which  the  court  construes  a  full  ap-  papers,  though  it  may  be  a  sufficient 

pearance.'  appearance  to  waive  irregularities,  is 

But  it  is  competent  for  a  pleader  to  not  sufficient,  under  the  Code  of  Civil 
recognize  the  distinction  between  Procedure,to  entitle  a  defendant  to  no- 
appearance  and  pleading.  While  a  tice  of  further  proceedings.  Douglas 
pleading  to  the  merits  would  be  a  full  r.  Haberstro,  8  Abb.  N.  Cas.  (N.  Y. 
appearance,  waiving  various  defects.  Supreme  Ct.)  230;  Valentine  v.  Myers, 
such,  for  instance, as  those  which  pleas  36  Hun  (N.  Y.)  201.  But  under  the 
in  abatement  and  pleas  to  the  jurisdic-  practice  as  it  stood  before  the  Code  of 
tion  were  at  common  law  calculated  to  Civil  Procedure,  a  notice  of  motion 
meet,  yet  by  a  formal  putting  in  of  signed  by  an  attorney  was  a  general 
a  general  appearance  the  defendant  appearance  in  the  action.  Couch  v. 
does  not  waive  any  right  to  rely  on  Mulhane,  63  How.  Pr.  (N.  Y.  Super, 
matter  of    abatement,    or    defect    in  Ct.)  79. 

jurisdiction.     Wheelock  v,  Lee,  74  N.        2.  York    v.    Texas,    137   U.    S.    15; 

Y.  495;  Landers  v,  Staten  Island  R.  Kauffman  v.  Wootters,  138  U.  S.  285; 

Co.,  53  N.  Y.  450;  Burckle  v,  Eckhart.  Sugg  v.  Thornton,  132  U.  S.  524. 
3  N.  Y.  132.    See  Frankel  v.  Creditors,        The  question  is  one  of  practice,  and 

90  Nev.  50.  is  one  of  legislative  discretion,  rather 

1.  Belknap    r.    Charlton    (Oregon,  than  of  its  power.  Maysville,  etc.,  R. 
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Aj^aranoe  PrMnmed  from      APPEARANCES.  Bteitals  In  tha  BmovI 

y.   Apfeaeahob  Pbesuud  fbom  Becitals  nr  thb  Keoobd.— 

When  there  has  been  no  service  on  the  defendant  the  record 
should  show  an  appearance.^     And  the  recital  in  the  record  of 

Co.  V,  Shof stall  (K^.,  1894),  24  S.  W.  The   federal  statute  which  assiml- 

Rep.   1068.     See   Cincinnati,  etc.,  R.  lates  the  common-law  practice  in  the 

Co.  V,  Belle  Centre,  48  Ohio  St.  273.  United  States  courts  to  that  of  the 

It  is  competent  for  a  state  to  inhibit  practice  existing  in  the  state  where 

special  appearances  altogether.    Thus  it    sits,    requires    it    to    conform    as 

the  statutes  of  Texas  compel  a  defend-  near    as    may  be    to    that    practice, 

ant  to  submit  wholly  to  the  jurisdic-  not  as   near  as  may  be  possible  or 

tion  of  its  courts  if  he  asks  the  court  as   near  as  may  be  practicable.    This 

to  determine  any  question,  even  that  indefiniteness    was    suggested    by    a 

of  service.     This  is  constitutional.  purpose;  it  devolved  upon  the  judges 

United  States, — York  v.  Texas,  137  to  be  affected  the  duty  of  construing 

U.  S.   19;   Kauffman  v.  Wootters,   138  and  deciding,  and  gave  them  the  pow- 

U.  S.  285.      See  Austin  v.  Greenhow,  er  to  reject  any  subordinate  provision 

107  U.  S.  769;  Harkness  v.  Hyde,  98  in  state  statutes  which  in  their  judg- 

U.  S.  476.  ment   would   unwisely  encumber  the 

Texas,  —  Raquet    z/.    Nixon,    Dall.  administration  of    the   law    in    their 

-(Tex.)  386;     De  Witt  v.   Monroe,  20  tribunals. 

Tex.    289;   Hagood   v.  Dial,   43  Tex.  United  States,  —  Indianapolis,  etc., 

625;  Robinson  z/,  Schmidt,  48  Tex.  19.  R.  Co.  v,  Horst,  93  U.  S.  301;  Mexican 

Kansas,  —  Burdette   v,   Corgan,    26  Cent.  R.  Co.  v,  Pinkney,  149  U.  S.  205; 

Kan.    102;    Cohen   v,   Trowbridge,   6  Delaware  County  v.  Diebold  Safe,  etc., 

Kan.  385.  Co.,  133  U.  S.  473;  Roberts  v.  Lewis, 

Ohio, — Fee  v.  Big  Sand  Iron  Co.,  13.  144  U.  S.  653;  Toland  v,  Sprague,  la 

Ohio  St.  563.  Pet.   (U.    S.)  300;   Cowles   v.  Mercer 

Wisconsin. — Grantin  v,  Rosecrance,  County,  7  Wall.  (U.  S.)  118;  Chicago, 

^7  Wis.    489;  Alderson   v.  White,  32  etc.,  R.  Co.  v.  Whitton,  13  Wall.  (U.  S.) 

Wis.  308.  270;  Phelps  V.  Oaks,  117  U.  S.  236;  Ex 

Hot  Binding  on  United  SUtesGonrti.—  p,  Fisk,ii3  U.  S.  713;  Whitford  v.Clark 

But  no  legislation  by  a  state  is  bind-  County,  119  U.  S.  522.      See  Boswell 

ing   on   the   federal   courts.     Thus   a  v,  Otis,  9  How.  (U.  S.)  336;  Pennoyer 

statute  of  a  state  which  makes  an  ap-  v,  Neff,  95  U.  S.  714  Kendall  v,  U.  S., 

pearance  in  behalf  of  a  defendant,  al-  12  Pet.  (U.  S.)  524;  Harris  v,  Harde- 

though  in  terms  limited  to  the  purpose  man,  14  How.  (U.  S.)  334. 

of  objecting  to  the  jurisdiction  of  the  Texas. — York  v.  State,  73  Tex.  651; 

court,  a  waiver  of  immunity  from  ju-  St.  Louis,  etc.,  R.  Co.  v,  Whitley,  77 

risdiction  by  reason  of  nonresidence,  Tex.  126;  i£tna  L.  Ins.  Co.  v,  Hanna, 

is  not  applicable,   under  U.   S.    Rev.  81  Tex.  487. 

Stat.  §914,  to  actions  in  a  Circuit  Court  1.  Davis  v,  Whittaker,  38  Ark.  435; 
of  the  United  States  held  within  the  See  Pool  v,  Loomis,  5  Ark.  no. 
«tate.  Galveston,  etc.,  R.  Co.  v.  Gon-  But  the  files  may  be  looked  to  as 
sales,  151  U.  S.  496;  Southern  Pac.  Co.  well  as  the  completed  formal  record. 
V,  Denton,  146  U.  S.  202;  Mexican  A  warrant  of  attorney  and  plea  of  a 
Cent.  R.  Co.  v,  Pinkney,  149  U.  S.  defendant,  taken  from  the  files  in  the 
194.  Compare  Shaw  v,  Quincy  Min.  case,  are  evidence,  in  the  same  court, 
Co.,  145  U.  S.  444;  Picquet  z/.  Swan,  of  the  defendant's  appearance.  Crane 
5  Mason  (U.  S.)  35;  In  re  Hohorst,  150  v.  Hardy,  i  Mich.  56. 
U.  S.  653;  Thorn  v.  Central  R.  Co.,  And  when  a  nonresident's  answer 
26  N.  J.  L.  121;  Connecticut,  etc.,  appears  in  the  record  of  a  chancery 
Rivers  R.  Co.  v.  Cooper,  30  Vt.  476;  suit,  it  must  be  presumed  that  there 
Western  Transp.  Co.  v,  Scheu,  19  N.  was  an  appearance  by  him,  though  he 
Y.  408;  Pelton  V.  Northern  Transp.  was  not  served  with  process.  Sid  well 
Co.,  37  Ohio  St.  450:  Jenkins  v,  Cali-  v,  Worthington,  8  Dana  (Ky.)  75. 
fornia  Stage.  Co.,  22  Cal.  537;  San-  Journal  Entry. — A  journal  entry  may 
gamon  R.  Co.  v,  Morgan  County,  14  constitute  the  record  of  an  appear- 
Ill.  163;  Bristol  V,  Chicago,  etc.,  R.  ance.  Thus  the  journal  entry  of  a 
Co.,  15  IlL  436;  Slavens  v.  South  ruling  of  a  trial  court  sustaining  a 
Pac.  R.  Co.,  51  Mo.  301.  motion  to  retax  costs,  reciting  that  the 
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an  appearance  is  prima  facie  evidence  of  an  appearance.* 

Where  a  record  shows  that  there  was  an  appearance,  in  the  ab- 
sence of  any  qualification  this  recital  must  be  construed  to  be  a 
general'  appearance.* 

adverse  party  excepted  to  the  ruling,  Martin  (Supreme  Ct.),  28  N.  Y.  Supp. 

sufficiently     shows     an     appearance.  332;    Dickerson   v.    Burlington,    etc.» 

Teagarden  v.  Linn  County,  49  Kan.  Rivers  R.  Co.,  43  Kan.  702;  Union  Pac. 

146.  R.    Co.    V,    Pillsbury,   29    Kan.   652; 

Order. — An  order  affecting  the  judg-  Mutual  L.  Ins.  Co.  v.  Prinner,  43  N» 

ment  is  a  part  of  the  record,  and  may  J.  £q.  52. 

be  looked  into  to  sustain  the  judgment  JnstieM  of  the  Peaoe. — Parol  testi- 
against  an  objection  for  want  of  mony  is  inadmissible  to  prove  that  a 
service,  if  it  contains  recitals  showing  defendant  in  a  justice  of  the  peace's 
an  appearance  by  the  defendant,  court  appeared  at  the  trial  and  de- 
Upper  Mississippi  Transp.  Co.  v.  fended.  Service  of  the  defendant,  or 
Whittaker,  16  Wis.  220.  his    voluntary    appearance,    can     be 

1.  Steinam  r.  Strauss  (Supreme  Ct.),  shown  only  by  the  original  papers,  or 
18  N.  Y.  Supp.  48.  See  i»/ra,  VI,  C5?«-  by  the  books  which  the  law  requires 
tradicting  Record.  the  justice  to  keep.     Barron  v.  Dent, 

2.  Lowe  V,  Stringham,  14  Wis.  222;  17  S.  Car.  75. 

Cron  V.  Krones,  17  Wis.  401;  Gay  v.  As  to  what  recital  in  a  justice  of  the 
Hanger,  3  Ark.  436;  Harris  v.  Stan-  peace's    docket   will    be  prima  facie- 
ton,  4  Ind.  120.  evidence  of  a  personal  appearance  by- 
See  Kuhn  V.  McMillan,  i  Cent.  L.  defendant,    see  Jewett   v.    Sundback. 
J.  46,  where  it  was  held  that  the  rec-  (S.  Dak.,  1894),  58  N.  W.  Rep.  20. 
ord  of  a  judgment  entry  showed   an  A   statement   in   a  justice's  return 
appearance  by  the  party  praying  an  that  a  certain  person  appeared  and  an- 
appeal  from  such  judgment,  as  to  pro-  swered  for  the  plaintiff  and  was  sworn 
ceedings  subsequent  thereto.  as  to  his  authority  to  appear,  is  suf> 
Consent  to  an  order  of  court  takes  ficient  to  show  that  the  Code,  which 
the  place  of  process  to  bring  the  party  requires  the  authority  of  the  attorney- 
consenting    within    the    jurisdiction;  to  be  proved,  was  complied  with.  Syr- 
and  the  record  should  name  the  per-  acuse  Moulding  Co.   v.  Squires  (Su- 
son  assuming  therein  to  act   for  the  preme  Ct.),  39  N.  Y.  St.  Rep.  824. 
party,  so  that  the  latter  may  know  to  Bedtalt  Held  to  Show  an  Appearance, 
whom  to  look  for  indemnity  in  case  — The  following  recitals  in  the  record 
the    appearance    was     unauthorized,  were  construed  to  show  an  appearance: 
Durfee  v,  Abbott,  50  Mich.  273.  '*  A.  Gwin,  on  his  motion,  was  admitted 
An  indorsement  upon  the  process,  as  defendant  in  the  room  of  Richard 
of    a    written      acknowledgment     of  Roe,  and,  therefore,  by  his  attorney 
service  purporting  to  be  signed  by  the  comes  and  defends  "     Gwin  v.  Will- 
party,  is  not  sufficient,  standing  alone,  iams,  27  Miss.  324.     "  The  parties  in- 
to authorize  the  entry  of  default  for  terested  [naming  them]  being  present 
want  of  appearance.     Johnson  t^.  Del-  in  court  and  waiving  formal  notice." 
bridge,   35   Mich.    437.     See    Ellis   v,  Frisby  v,  Harrison,  30  Miss.  452.    See 
Fletcher,  40  Mich.  321.  Hardy  v,  Gholson,  26  Miss.  70.    **  And 
The   recital   in   the   record   by   the  the   said   defendant    comes    and    de- 
clerk,  at  the  time  of  rendering  judg-  fends."     Young  v,   Rankin,  4  How. 
ment,  that  the  defendant  had  appeared  (Miss.)  27.     Compare  Jones  v.  Hunter* 
at  the  previous  term,  is  not  sufficient  4  How.  (Miss.)  342;  Harris  v.  Gwin, 
evidence  of  an  appearance  to  warrant  10  Smed.  &  M.  (Miss.)  563;  Henderson 
a  judgment  as  by  default.     Kimball  v,  Hamer,  5  How.  (Miss.)  525;  Miller 
V,  Merrick,  20  Ark.  12.     See  Eaton  v,  v.  Ewing,  8  Smed.  &  M.  (Miss.)  421; 
Pennywit,  25  Ark.  144.                      '  Schierling  v.  Scites,  41  Miss.  644;  Keirn 
But  in  a  suit  upon  a  judgment  the  v,  Carson,  12  Smed.  &  M.  (Miss.)  431. 
appearance  of  the  defendant   in   the  And  see  Gay  v.  Hanger,  3  Ark.  436, 
former  suit  will  be  presumed  until  the  and  People  z/.  American  L.  &  T.  Co.. 
contrary  appear.     Lytle  v.  Lytle,   37  62  Hun  (N.  Y.)  622,  where  the  recitals 
Ind.     282.       Compare    Deas    v.    The  were    held    to    show   a    general    ap- 
Berkeley,  58  Fed.  Rep.  920;  Sloane  v,  pearance. 
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Entering  Attomey'i  Vame  on  Boeket. — Though  strictly  speaking  the 
"docket"  is  no  part  of  the  record,  it  must  be  so  considered  for 
the  purpose  of  ascertaining  whether  an  appearance  has  been 
entered.  The  entry  of  the  name  of  defendant's  attorney,  on  the 
docket  is  an  appearance.^ 


A  waiver  in  the  record  in  these 
terms  "came  the  parties  by  their 
attorneys,  and  the  defendant  waives 
all  service  of  any  writ,  and  pleadings/* 
was  held  to  be  a  waiver  of  both  writ 
and  pleadings,  and  of  the  want  of  au- 
thority in  the  attorney  of  record. 
Walker  v.  King    i  How.  (Miss.)  17. 

BedtalB  Held  Hot  to  Show  an  Ap- 
pearance.— The  following  recitals  were 
held  not  to  show  an  appearance:  a  re- 
cital that  the  "  cause  be  continued  by 
agreement."  Higginsz^.  Beckwith,  102 
^Io.  456.  •*  The  defendants  were 
severally  duly  called,  but  came  not, 
nor  either  of  them."  Union  Pac.  R. 
Co.  V,  Harney,  5  Kan.  340.  A  state- 
ment **that  defendant  appeared  and 
withdrew  his  plea."  Barker  v.  Shep- 
ard,  42  Miss.  277.  But  the  recital 
was  not  sustained  by  any  other  part  of 
the  record  and  was  unaccompanied 
by  a  plea. 

An  order  of  court  which  sets  out 
that  the  parties  came  by  their  attor- 
neys, and  on  plaintiff's  motion  leave 
was  granted  to  amend  the  sheriff's 
return,  and  the  declaration  and  the 
cause  was  continued,  does  not  show  a 
general  appearance.  Crary  v.  Barber. 
.1  Colo.  172. 

1.  Cain  V,  Sullivan,  Minor  (Ala.)  31; 
Saffold  V.  Foster.  74  Ga.  752. 

In  the  English  courts  the  filazer's 
book  of  appearance  was  no  more  a 
record  than  the  dockets  of  our  courts, 
yet  the  only  means  of  ascertaining 
whether  an  appearance  had  been  made 
by  attorney,  was  by  reference  to  that 
book.  The  appearance  by  attorney 
was  by  a  memorandum  entered  by  his 
direction  in  the  filazer's  book,  i  Sel- 
lon's  Practice  91-94;  i  Haywood  406. 

The  court  on  motion  will  not  look 
beyond  the  record  and  papers  to  as- 
certain who  the  attorney  in  fact  is  to 
the  suit;  it  is  sufficient  if  any  attorney 
of  the  court  appears  upon  the  record 
and  papers.  Post  v,  Haight,  i  How. 
Pr.  (N.  Y.)  171.  See  Bradford  v. 
Stewart,  Minor  (Ala.)  44;  Smith  v, 
Bowditch,  7  Pick.  (Mass.)  136. 

BoTeral  Defendant!.— When,  by  the 
practice  of  the  court  in  which  a  judg- 
ment is  rendered,  appearances  by  at- 


torney are  indicated  by  the  attorney's 
signing  his  name  on  the  docket  op- 
posite that  of  his  client,  and,  by  the 
law  of  such  state,  an  appearance  for 
one  of  several  defendants  is  equivalent 
to  service  on  all,  the  name  of  a  per- 
son, signed  in  the  margin  of  the 
docket,  followed  by  pleading  by  him 
to  the  whole  complaint,  though  with- 
out any  addition  of  attorney,  or  any 
statement  as  to  which  of  several 
defendants  he  appears  for,  is  pre- 
sumptive evidence  of  appearance  for 
each.  Middleton  Bank  v,  Hunting- 
ton, 13  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
402. 

And  if  an  attorney  enter  his  ap- 
pearance, without  restriction,  oppo.site 
the  names  of  two  defendants,  on  the 
docket,  it  is  a  good  appearance  for 
both,  although  one  of  them  is  not 
served.  M'CuUough  v.  Guetner,  t 
Binn.  (Pa.)  214;  Scott  v,  Israel,  2 
Binn.  (Pa.)  145. 

Attorney's  Hame  on  Reoord.  —  The 
entry  of  the  attorney's  name  upon  the 
record  is  a  sufficient  proof  of  appear- 
ance, and,  like  the  entry  of  his  name 
on  the  docket  is  conclusive  in  the 
absence  of  evidence  to  the  contrary. 
Middleton  Bank  v,  Huntington,  13 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)402. 

Anthorities  BejeotLng  Docket  ai  £▼!- 
denoe. — Some  authorities  refuse  to 
give  to  a  docket  entry  the  same  force 
and  effect  as  a  record  one. 

It  has  been  held  that  the  recital  in 
the  docket  that  a  certain  attorney  was 
the  attorney  for  defendant  is  ques- 
tionable evidence  of  his  retainer. 
Grayson  v,  Wilkinson,  5  Smed.  &  M. 
(Miss.)  268. 

And  likewise  it  has  been  held  that 
it  cannot  be  assumed  from  the  mere 
fact  that  in  the  docket  of  a  justice  of 
the  peace  one  of  the  practicing  attor- 
neys of  the  court  is  designated  as 
attorney  for  plaintiff,  and  another  is 
designated  as  attorney  for  defendant, 
that  the  defendant  appeared  in  the 
suit.  Schneider  v.  Grray  (Tex.  Civ. 
App.    1894),  26  S.  W.  Rep.  640. 

And  if  the  docket  entry  shows  that 
the  attorney  appeared  for  a  special 
purpose,  as  to  plead  to  the  jurisdic 
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The  Plural  7om  Vied  in  the  Baoord. — ^A  general  appearance  may,  by 
leave  of  court,  be  restricted  to  one  only  of  the  defendants.* 

But  there  are  some  authorities  which  hold  that  where  there  are 

several  defendants,  and  a  plea  is  filed  for  a  part  of  them  without 
distinguishing  for  whom  it  is  filed,  or  if  the  record  uses  the  plural 
form,  it  will  amount  to  an  appearance  for  all  the  defendants,  un- 
less it  otherwise  affirmatively  appears.* 

tion,  then  such  entry  will  not  be  con-  them,  it  will  be  presumed  in  favor  of 

strued  a  general  appearance.  Larrabee  the  action  of  a  superior  court,  where 

V.  Larrabee,  33  Me.  100;  Cox  v.  Potts  it  is  brought  collaterally  in  question, 

67  Ga.  521.  in  the  absence  of  anything  to  thecon- 
And  where,  by  the  practice  of  the  trary,    that   the  appearance   was    for 

court,   the    entry   of    an    appearance  those  defendants  as  to  whom  it  was 

must  be  made  in  the  docket,  the  entry  yet  necessary  for  the  court  to  acquire 

of  it  on  the  margin  does  not  suffice,  jurisdiction  in  order  to  authorize  the 

Lyon  V.  Waldron.  13  S.  &  R.  (Pa.)  164.  judgment.     Ely  v,  Tallman,   14  Wis. 

Compare  Syracuse    Moulding    Co.    z/.  34. 

Squires,  61   Hun  (N.   Y.)  48.  Hill  v.         And  where  the  record  recites  that 

Bates  (Ark.,  1890),  12  S.  W.  Rep.  874.  the  parties  came  by  their  attorneys  it 

Georgia. — Where  the  names  of  coun-  will  be  presumed  that  all,  and  not  a 

sel  are  marked  on  the  docket  for  a  de-  part  only,  of  the  parties  entered  their 

fendant  it  has  been  the  practice  of  the  appearance,    as    well    those    not,    as 

superior  courts  to  enter  the  case  as  those  who  had  been,  served.     Radcliff 

answered  on  the  call    of  the  appear-  v.    Noyes,    43    111.    318;     Kenyon    v, 

ance  docket.     When  there  is  no  such  Shreck,  52  111.  382;  Kerr  v.  Swallow, 

call,    the  marking   of    the   names    of  33  111.  379;    Flake  v.   Carson,  33  111. 

counsel  alone  at  the  first  term  is  suf-  518;  Sullivan  v,  Sullivan,  42  111.   315; 

ficient.  and  the  general  issue  will  be  Humphrey    v,    Newhall,   48    111.    116; 

considered  as  filed.     Simon  v,  Myers,  Hatch  v,  Stitt,  66  Pa.  St.  264;  Eaton 

68  Ga.  74.  V,    Harris,   42    Ala.    491;    Stubbs   v. 
Where  a  party  was  served  with  a  Leavitt,  30  Ala.  353;  Gilbert  v.  Lane, 

copy  of  the  declaration,  and  after  hav-  3  Port.  (Ala.)  267;  Hobson  z/.  Eman- 

ing  his  name  marked  to  the  case  and,  uel,  8  Port.  (Ala.)  442. 

at  the  return  term   thereof,  causing        Vamad  in  a  Pleadiiig. — Where  in  a 

''answer"  to  be  entered  by  the  pre-  pleading  the  defendant,  together  with 

siding  judge  on  the  docket,  allowed  a  others,  is  named  as  defendant,  this  is 

judgment  to  be  confessed  bj  other  at-  evidence  that  he  appeared.    McCreary 

torneys,  he  cannot  afterwards  object  v.  Jones,  96  Ala.  592;  Hills  v.  Ross,  3 

that  no  process  was  annexed  to  the  Dall.  (U.  S.)  331. 

original  declaration.     Saffold  v,  Fos-        Where  an  appellant   claims  that  a 

ter,  74  Ga.  752.  plea  (which  is  somewhat  ambiguous  in 

1.  Jones  V.   Orum,   5    Rawle  (Pa.)  form)  was  intended  only  as  an  appear- 

249;   Gerstle   v,  Grubb,  18  Leg.   Int.  ance  for  a  codefendant,  if  the  plea  as 

(Pa.)  173.     See  Lentz  v.  Stroh,  6  S.  &  filed   would  have   been    sufficient    to 

R.  (Pa.)  34;  Erdman  v.  Stahlnecker,  prevent  a  judgment  by  default  against 

12  S.  &  R.  (Pa.)  325;  Homer  v.  Doe,  appellant,  it  will  be  treated  as  an  ap- 

I  Ind.  13a  pearance  for  him,  and  a  judgment  for 

S.  Jones  V.  Hunter,  4  How.  (Miss.)  plaintiff   based   thereon  will  be  sus- 

342;   Henderson    v.    Hamer,   5   How.  tained.     Solomon  v.  Tupelo  Compress 

(Miss.)  525;  Miller  v.  Ewing,  8  Smed.  &  Co.,  70  Miss.  822. 
M.   (Miss.)  421;    Harris  v.  Gwin,   10        Motion. — Where  the  record  shows  a 

Smed.  &  M.  (Miss.)  563;  Schirling  v.  motion  by  the  "defendants,"  it  will  be 

Scites,  41  Miss.  644.  presumed    that  one  not    served    ap- 

BorJtels  in  the  Seoord. — Where  the  peared.     Sullivan  v.  Sullivan,  43  Ili. 

record  shows  a  mode  of   service  not  315. 

sufficient  to  confer  jurisdiction  over  a        Dsmmr. — ^Where  the  record  shows 

part  of  the  defendants,  yet  afterwards  that  the  defendants  not  served  with 

shows  an  appearance  for  some  of  the  process  filed  a  demurrer  to  the  bill, 

defendants,  which  may  have  been  for  which  is  not  set  ont  in  the  record,  it 
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But  the  better-considered  cases  and  the  probable  weight  of 
authority  would  seem  to  hold  that  when  the  record,  in  general 
terms,  shows  the  appearance  of  parties,  the  appearance  will  be 
confined  to  those  parties  served  with  process.* 

VL  COHTBADICTiHa  THE  Beoobb.  —  Neither  the  constitutional 
provision  that  full  faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  proceedings  of  every  other 
state,  nor  the  act  of  congress  passed  in  pursuance  thereof,  pre- 
vents an  inquiry  into  the  jurisdiction  of  the  court  by  which  a 
judgment  offered  in  evidence  was  rendered.  The  record  of  a 
judgment  rendered  in  another  state  may  be  contradicted  as  to 
the  facts  necessary  to  give  the  court  jurisdiction  ;  and,  if  it  be 
shown  that  such  facts  did  not  exist,  the  record  will  be  a  nullity 
notwithstanding  it  may  recite  that  they  did  exist  Therefore 
if  the  record  recites  that  the  defendant  appeared,  it  is  only  prima 
facie  evidence  of  such  fact.* 

will  be  presumed  that  all  of  the  de-  Missouri, — Bell  v,  Brinkman  (Mo., 

fendants  joined  in  the  demurrer  and  1893),  24  S.   W.   Rep.    205.      Compare 

thus  entered  their  appearance.     Beal  Copeland  v.  Pate,  6  How.  (Miss.)  275; 

V.  Harrington,  116  111.  113;  Frazier  v.  Barker    v,    Shepard,    42    Miss.    277; 

Resor,  23  111.  88;  Cole  v,  Johnson,  53  Henderson  v.  Hamer,  5  How.  (Miss.) 

Miss.  94.  525;  Schirling  v.  Scites,  41  Miss.  644; 

1.  Chester  v.  Miller,  13  Cal.  559.  Dean   v,   McKinstry,  2   Smed.   &   M. 

Where   there    are    several    defend-  (Miss.)  213;    Edwards  v,   Toomer,  14 

ants,  one  of   whom  is  not  served,  it  Smed.  &  M.  (Miss.)  75. 

will  be  held  that  an  appearance  by  Motions. — And  a  motion  purporting 

solicitor  for  defendants    will   be  Urn-  to  be  by  all  is  not  an  appearance  for 

ited   to   those  only    who    have    been  those  not  served.     Gifford  v.  Tucker, 

served.     Gardner  v.  Hall,  29  111.  277.  2  111.  App.  330;  Harrison  v,  Agricul- 

And  if  the  writ  is  not  executed  on  tural  Bank,  2  Smed.  &  M.  (Miss.)  307. 

one  of  two  defendants,  the  entry  of  Where  counsel    appears    expressly 

special  bail  for  him  is  not  conclusive  for  certain  defendants,  his  signature 

evidence    of    his    having     appeared,  to  papers  in  the  case  after  that  time 

Thomas  v.  Warford,  i  Bibb  (Ky.)  261.  as   the  attorney   for    the  defendants 

Uiing  tho   Torms   " Defendants"  and  will  be  construed  as  limited  to  those 

"Parties." — It  is  not  sufficient  that  the  defendants  for  whom  he  expressly  ap- 

record  recite  that  the  "defendants"  peared.     Spangel  v.  Dellinger,  42  Cal. 

or  *' parties"  appeared.     Such  terms  148. 

only  apply  to  those  who  by  service  or  Pleading. — Where    pleas    are    filed 

appearance  have  already  been  made  purporting  to  be  filed  by  the  defend- 

parties,  and  do  not  include  all  who  ants  generally,  this  will  not  be  an  ap- 

have  been   named  in  the  complaint,  pearance    for    those    defendants    not 

declaration,  or  bill.  served  with  process.     Crump  v,  Ben* 

Arkansas, — Davis  v,  Whittaker,  38  nett,    2    Litt.   (Ky.)    213;    Streeter  v. 

Ark.  435;  Pool  V.  Loomis,  5  Ark.  no;  Marshall  Silver  Min.  Co.,  4  Colo.  535^ 

Snow  V,  Grace,  25  Ark.  520;  Murphy  Clemson    v,    Illinois    State    Bank,    2 

V.  Williams,   i  Ark.  376;  Kimball  v.  111.  45. 

Merrick,  20  Ark.  12.  2.  Thompson  v.  Whitman,  18  Wall. 

Mississippi,  —  Pittman   v.    Planters*  (U.  S.)  457;     Knowles  v.  Logansport 

Bank,  I  How.  (Miss.)  527.  Gas  Light,  etc.,  Co.,  19  Wall.  (U.  S.) 

Alabama. — Williams    v,    Lewis,    2  58;  Noyes  v,  Butler,  6  Barb.  (N.  Y.> 

Stew.  (Ala.)  41.  613. 

Kentucky, — Violet  v.  Waters,  i  J.  J.  The  rule  in  the  text  is  one  of  sub- 
Marsh.  (Ky.)  303;  Moores  v.  Parker,  3  stantive  rather  than  of  adjective  law. 
Litt.  (Ky.)  218;  Foster  v.  Hall,  2  J.  J.  It  belongs  more  to  the  subject  of  Res 
Marsh.  (Ky.)  546.  Judicata   than    to    that  of    "Appear- 

Indiana, — Fee  v.  State,  74  Ind.  66.  ances."    For  a  full  discussion  as  to  the 
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YIL  Failubx  to  Apfeax. — The  general  doctrine,  that  when  a 

party  does  not  appear  he  waives  nothing,  is  well  settled.*     But  a 

conclusiveness  of  records  see  the  title  Ohio, — Callen  v,  Ellison,  13  Ohio  St. 

Res  Judicata  in  the  American  and  446. 

English   Encyclopaedia  of    Law»   and  Indiana, — Horner  v.  Doe,  i  Ind.  131. 

also  see  the  following  cases:  Iowa. — Wright  v.  Marsh,  2  Greene 

United  States,  —  Field   v.    Gibbs,    I  (Iowa)  94;  Prince  v.  Griffin,  16  Iowa 

Pet.  (C.  C.)  155;  Elliot   V,  Piersol,  i  552. 

Pet.    (U.    S.)  340;    HoUingsworth   v.  California, — Hahn  v.  Kelly,  34  Cal. 

Barboar,  4  Pet.  (U.  S.)466;  Hickey  v,  391. 

Stewart,  3  How.  (U.  S.)75o;  Shriverv.  Mississippi, — Gwinn  v,  McCarroU,  i 

Lynn,  2  How.  (U.  S.)  43;  Williamson  Smed.    &   M.   (Miss.)    351;    Enos    v, 

w.  Berry,  8  How.  (U.  S.)  495;  William-  Smith,    7    Smed.    &    M.    (Miss.)    85; 

son  V,  Ball,  8  How.  (U.  S.)  566;  Wil-  Campbell  v.   Brown,  6  How.  (Miss.) 

cox  V,  Jackson,   13  Pet.  (U.  S.)  498;  106;  Miller  v,  Ewing,  8  Smed.  &  M. 

Shelton  v.  Tiffin,  6  How.  (U.  S.)  186;  (Miss.)  421. 

Harris  v,  Hardeman,  14  How.  (U.  S.)  Connecticut, — Bridgeport  Sav.  Bank 

340;  Hampton  v,  McConnel,  3  Wheat,  v,  Eldredge,  28  Conn.  557. 

(U.  S.)  234;  Mills  V,  Duryee,  7  Cranch  Missouri, — State  i^.  Scott,  104  Mo.  26. 

(U.S.)  481.  Illinois, — Mains   v,   Cosner,   67   111. 

New  York,  —  Borden  v.  Fitch,  51  536. 
Johns.  (N.  Y.)  121;  Starbuck  v,  Mur-  Domastie  Jadgment.— The  rule  stated 
ray,  5  Wend.  (N.  Y.)  148;  Shumway  v.  in  the  text  is  equally  applicable  to  a 
Stillman,  6  Wend.  (N.  Y.)  447;  Kerr  v,  domestic  judgment.  Thus  it  may  be 
Kerr,  41  N.  Y.  272;  Hoffman  v,  Hoff-  impeached  collaterally  by  the  def end- 
man,  46  N.  Y.  30;  Bigelow  v.  Stearns,  ant,  by  proof  that  he  was  not  served 
19  Johns.  (N.  Y.)  41;  Latham  V.  Edger-  with  process  and  did  not  appear,  al- 
ton.  9  Cow.  (N.  Y.)  227;  Mills  v.  Mar-  though  the  record  recites  that  he  was 
tin,  19  Johns.  (N.  Y.)  33;  Davis  v,  served,  and  contains  an  apparent  but 
Packard,  6  Wend.  (N.  Y.)  327;  Bloom  forged  appearance  by  attorney  on  his 
V.  Burdick,  i  Hill  (N.  Y.)  130;  People  behalf.  Ferguson  v.  Crawford,  70  N. 
V.  Cassels,   51  Hill  (N.  Y.)  164;  Har-  Y.  253. 

rington  v.  People,  6  Barb.  (N.  Y.)  607;  Distinetioii  bstwetn  a  Forged  and  an 

Hard  v.  Shipman,  6  Barb.  (N.  Y.)  621;  Unanthoriied  Appearance.  — There  is  a 

Wright  V,  Douglass,  10  Barb.  (N.  Y.)  marked  distinction  between  an  unau- 

97;  Chemung  Canal  Bank  v,  Judson,  thorized  appearance  by  an  attorney  on 

8  N.  Y.  254;  Adams  V.  Saratoga,  etc.,  behalf  of  a  defendant  and  a  forged 

R.  Co.,  10    N.  Y.   328;   Pendleton  v.  appearance.     In  the  case  of  a  forged 

Weed,  17  N.  Y.  75;  Embury  v.  Con-  appearance  there  is  no  act  of  any  offi- 

ner,  3  N.  Y.  511;  Porter  v,  Bronson,  cer  of  the  court  which  public  policy 

29  How.  Pr.  (N.  Y.  C.   PI.)  292;  Bol-  requires  should  be  recognized.   There 

ton  V.  Jacks.  6  Robt.  (N.  Y.)  198;  Dob-  is  no  party  against  whom  the  innocent 

son  V.  Pearce.  12  N.  Y.  164;  Hatcher  defendant  can  have  redress.     Fergu- 

V,  Rocheleau,  18  N.  Y.  92.  son  v.  Crawford,  70  N.  Y.  256.     But 

Kentucky, — Roberts   v.   Caldwell,  5  it  was  held  in  Burton  v,  Sherman,  20 

Dana  (Ky.)  512;  Shaefer  v.  Gates,  2  N.  Y.  Wkly.  Dig.  419,  that  there  is  no 

B.  Mon.  (Ky.)  453.  distinction  between  a  forged  notice  of 

Massachusetts,  —  Ewer  v.   Coffin,    I  appearance  and  a  notice  really  given 

Cush.   (Mass.)  23;  Cook  v.   Darling,  by  an  attorney  not  authorized  to  give 

18    Pick.    (Mass.)    393;    Bodurtha  v,  it,  and  jurisdiction  is  not  acquired  in 

Goodrich,  3  Gray  (Mass.)  508.  either  case. 

Hhode  Island. — Rathbone  v.  Terry,  I  Character  cf  Appearance.— The  char- 

R.  I.  73.  acter  of  an  appearance  may  be  shown 

Maine, — Granger  v,  Clark,  22  Me.  by  parol,  if  not  shown  by  the  record. 


128;    Penobscot  R.   Co.  v.  Weeks,  52  Tallman  v,  Ely,  6  Wis.  244. 

Me.  456.  1.  Clark  v.  Van  Vrancken,  20  Barb. 

New  /fampshirc—WingSitQ  v.   Hay-  (N.  Y.)  278. 

wood,  40  N.  H.  437.  Thus  a  failure  to  appear  does  not 

Maryland, — Clark  v,  Bryan,  16  Md.  waive  any  irregularity  in  the  action. 

Z71.  Holgate  V,  Broome,  8  Minn.  243.  See 
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court  will  not  entertain  any  application  of  a  party,  other  than  to 
object  to  jurisdiction,  unless  he  appears.  A  party  cannot  fail  to 
appear  and  reap  advantages  which  an  appearance  alone  will 
secure.* 

The  failure  of  the  defendant  to  appear  may  necessitate  the 
plaintiff  taking  certain  formal  steps,  or  to  observe  certain  techni- 
calities before  he  can  have  judgment.* 


Whitney  Holmes  Organ  Co.  v,  Pettit, 
34  Mo.  App,  536. 

Nor  does  a  failure  to  appear  waive 
any  question  of  jurisdiction  to  the 
person.  Larocque  v,  Harvey,  57  Hun 
(N.  Y.)366. 

Where  a  justice  of  the  peace  is  in- 
hibited by  statute  from  taking  juris- 
diction beyond  the  territorial  limits  of 
his  jurisdiction,  a  failure  to  appear 
and  plead  in  abatement  does  not  cure 
any  error  in  his  assumption  of  juris- 
diction. Tiffany  v.  Gilbert,  4  Barb. 
(N.  Y.)  320.  See  Willins  v,  Wheeler, 
28  Barb.  (N.  Y.)  669.  See  Patey  v. 
Flint,  48  L.  J.  Ch.  696,  where  immedi- 
ate foreclosure  in  case  the  mortgagor 
did  not  appear  was  claimed  by  the 
pleading.  The  mortgagor  made  de- 
fault in  appearance,  and  the  court 
made  only  an  ordinary  foreclosure 
decree. 

A  special  verdict  finding  that  the 
defendant  does  not  appear,  nor  offer 
any  evidence  in  support  of  his  plea,  is 
a  nullity.  Mirwan  v,  Ingersol,  3  Cow. 
(N.  Y.)  367. 

The  failure  of  plaintiff  to  appear  on 
the  day  of  continuance  is  the  same  as 
if  he  fails  to  appear  at  the  return. 
Vought  V.  Sober,  73  Pa.  St.  49. 

But  where  an  appearance  de  bene  esse 
is  entered  there  is  no  failure  to  ap- 
pear. Blair  v.  Weaver,  11  S.  &  R. 
(Pa.)  84. 

Default. — The  court  can  render  a  de- 
fault judgment  on  the  defendant's 
failure  to  appear;  but  a  default  judg- 
ment is  predicated  on  the  assumption 
that  there  has  been  no  appearance. 
Where  there  has  been  a  general  ap- 
pearance by  the  defendant  and  a  fail- 
ure to  plead,  by  the  common-law  prac- 
tice judgment  nil  dicit^  instead  of  for 
nonappearance,  is  the  proper  pro- 
ceeding. Holzman  v,  Martinez,  2  N. 
Mex.  272. 

Kot  a  Party. — It  is  not  necessary  for 
a  person  not  named  in  the  process  and 
on  whom  it  has  been  served  to  appear 
for  the  purpose  of  saving  his  rights. 
Abeel  v.  Conhyser,  43  How.  Pr.  (N. 
Y.  Supreme  Ct.)  252. 


Cannot  Acquire  Oreater  Bights.— But 
a  party  by  neglecting  to  appear  can- 
not acquire  greater  rights  than  if  he 
had  appeared.  Isaacs  v.  Price,  2  Dill. 
(U.  S.)347. 

Thus  an  appearance  and  failure  to 
except  to  the  ruling  of  the  court  on 
questions  of  law  waives  the  exception; 
and  a  failure  to  appear  works  the  same 
result.  Ellis  v.  Miller,  9  Ind.  210. 
Compare  Goldsberry  v.  Carter,  28  Ind. 
59;  Reed  v.  Bansemer,  28  Ind.  470; 
Willesford  v.  Watson,  26  L.  T.  N.  S. 
15;  Burrell  v.  Maxwell,  25  L.  T.  655. 

1.  The  court  ought  not  to  grant  an 
extension  of  time  to  appear,  nor  should 
it  grant  a  stay  of  proceedings  on  the 
application  of  a  defendant  who  has 
not  appeared  in  the  action.  Bragel- 
man  v,  Berding,  15  Abb.  Pr.  N.  S.  (N. 
Y.  C.  PI.)  22. 

Hew  York. — The  court  has  jurisdic- 
tion, notwithstanding  §g  421  and  422 
of  the  Code  of  Civil  Procedure,  to 
grant  an  order  extending  a  defend- 
ant's time  to  answer  where  he  has  not 
appeared,  and  its  order  is  valid  until 
set  aside.  Krause  v,  Averill,  4  Civ. 
Pro.  Rep.  (N.  Y.  City  Ct.)  410;  Knee- 
land  V.  Martin,  2  Month.  L.  Bull.  56; 
Bell  V.  Good,  22  Civ.  Pro.  Rep.  (N.  Y. 
City  Ct.)  317. 

2.  It  is  error  to  render  a  final  decree 
for  want  of  appearance  at  the  first 
term  after  service  of  subpoena  (Equity 
Rules  18,  19),  unless  another  rule  day 
has  intervened.  O'Hara  v,  MacCon- 
nell,  93  U.  S.  150. 

While  good  practice  may  require 
the  filing  of  an  affidavit  of  nonappear- 
ance in  a  chancery  case  before  en- 
tering an  order  pro  confesso  for  want 
thereof,  it  is  not  essential,  and  its 
omission  is  not  error.  If  entered,  the 
record  in  the  case  must  disclose  the 
fact.  Low  V,  Mills,  61  Mich.  36.  See 
Paine  f.  McCarthy,  i  Hun  (N.  Y.)  78, 
and  Van  Pelt  v,  Boyer,  7  How.  Pr.  (N. 
Y.  Supreme  Ct.)  325,  where  the  judg- 
ments entered  by  plaintiff  were  held 
regular. 

Without  an  appearance  to  the  action 
by  the  defendant,  the  court  in  which 
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And  after  a  judgment  for  failure  to  appear,  the  court  may,  at 
discretion,  under  particular  circumstances,  permit  the  defendant 
to  enter  an  appearance  and  move  to  set  aside  a  judgment  by 
default.* 

Before  Jvstieee  of  the  Peaoe. — The  practice  before  justices  of  the 
peace  is  usually  segregated  by  statutes  from  that  before  courts  of 
record  ;  it  is  sui generis y  and  a  failure  to  appear  before  the  justice 
may  entail  consequences  or  confer  rights  very  different  from 
those  which  would  follow  from  a  nonappearance  in  a  court  of 
record.* 


such  action  is  pending  cannot,  on  the 
first  day  of  the  term  at  which  he  was 
summoned  to  appear,  grant  a  rule 
against  him  to  answer  the  complaint 
on  the  next  call  of  such  cause.  Jelley 
V.  Gofif,  56  Ind.  331.  See  Aston  v, 
Wallace,  43  Ind.  468. 

English  Fraetiee. — When  a  defend- 
ant makes  default  in  appearance,  the 
plaintiff  must  deliver  a  statement  of 
claim  before  setting  down  the  action 
on  motion  for  judgment.  Menton  v, 
Metcalf,  46  L.  J.  Ch.  584. 

But  where  a  statement  of  claim  is 
served  personally  on  a  defendant 
with  copy  of  writ,  and  the  defendant 
subsequently  does  not  appear  in  the 
action,  it  is  not  necessary  that  the 
statement  of  claim  should  be  also  filed 
in  order  to  obtain  judgment  by  default. 
Renshaw  v,  Renshaw,  49  L.  J.  Ch.  127. 

As  to  the  practice  of  signing  judg- 
ment when  there  is  a  nonappear- 
ance to  a  writ  specially  indorsed,  see 
Hodges  V,  Callaghan,  2  C.  B.  N.  S. 
3o6»  and    Rogers  v.   Hunt,    10  Exch. 

474. 

In  default  of  an  appearance  in  an 

action  for  unliquidated  damages  after 
judgment  marked  by  the  plaintifif,  the 
notice  of  the  inquiry  before  the  mas- 
ter of  the  court  to  assess  damages 
may  be  served  by  filing  it  with  the 
proper  officer.  O'Connor  v.  Hogan, 
10  L.  R.  Ir.  262.  Compare  further: 
Hall  V.  Scotson,  9  Exch.  238;  Warring- 
ton r.  Leake,  11  Exch.  304;  Whiley  v. 
Whiley,  4  C.  B.  N.  S.  653. 

1.  Sargent  v,  Wilson,  2  McCord  (S. 
Car.)  512;  Evans  v.  Parr,  i  McCord 
(S.  Car.)  283,  where  defendant's  ne- 
gro slave  was  murdered,  which  caused 
him,  to  fail  to  enter  his  appearance. 
The  decree  was  opened.  See  Schroder 
V,  Eason,  2  Nott  &  M.  (S.  Car.)  291. 

On  Appeal. — Bat  a  party  who  stands 
by  in  the  court  below  and,  without 
making   any    objection,    suffers    the 


court  to  err  as  to  a  matter  of  fact,  as, 
for  instance,  to  render  judgment  by 
default  under  a  misapprehension  that 
no  answer  has  been  filed,  and  fails 
afterwards  to  move  the  court  to  cor- 
rect the  mistake,  cannot  take  advan- 
tage of  such  error  on  appeal.  Hop- 
kins V,  Donaho.  4  Tex.  336.  Compare 
Swits  ». Carver,  20  111.  578,  where  it  was 
held  that,  after  a  default  in  appear- 
ance, if  the  defendant  attempts  to 
avoid  the  default  by  unfairly  getting 
a  plea  into  the  record,  he  must  see 
that  his  pleading  is  in  every  particu- 
lar accurate. 

2.  Plaintiff  Must  Prove  Case.— The 
plaintiff  must  prove  his  case  although 
the  defendant  fail  to  appear.  Howard 
V,  Brown,  2  E.  D.  Smith  (N.  Y.)  247; 
Armstrong  v.  Smith,  44  Barb.  (N.  Y.) 
120;  Ely  V.  O'Leary,  2  E.  D.  Smith 
(N.  Y.)  355;  Raymond  v,  Traffam,  12 
Abb.  Pr.  (N.  Y.)  52;  Perkins  v,  Steb- 
bins,  29  Barb.  (N.  Y.)  523. 

Damages. — The  averment  of  the 
amount  of  damages  is  not  issuable 
and  is  not  admitted  by  failure  to 
appear  before  a  justice.  Raymond 
V.  Traffam,  12  Abb.  Pr.  (N.  Y.) 
52;  Cristman  v,  Paul,  16  How.  Pr.  (N. 
Y.)  17. 

Fraud. — Where  a  justice,  by  state- 
ments, which  are  untrue,  that  defend- 
ant is  not  intending  to  appear,  is  in- 
duced to  take  up  a  cause  at  an  unusual 
time,  a  judgment  by  him  in  favor  of 
plaintiff  will  be  reversed.  Beach  v, 
McCann.  4  Abb.  Pr.  (N.  Y.  C.  PI.)  18. 

Ezereising  Diseretion. — A  justice  may 
refuse  to  enter  a  judgment  of  non- 
suit against  a  plaintiff  who  fails  to  ap- 
pear on  the  return  of  the  process 
within  one  hour  after  the  same  is  re- 
turnable, where  reasonable  cause  ex- 
ists for  such  refusal.  Barber  v, 
Parker.  11  Wend.  (N.  Y.)  52. 

When  there  Is  a  Failvre  to  Appear. — 
There  is  as  much  a  failure  to  appear, 
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TIIL  BiOKTS  AcatriBEB  BT  TicsHiCAL  ApnABAVd.— There  is 
often  an  advantage  in  entering  a  technical  appearance,  even 
though  a  defendant  does  not  intend  to  contest  the  action.  When 
a  defendant  has  appeared  in  an  action  he  is  entitled  to  notice  of 
all  subsequent  proceedings  had  therein  which  in  any  respect  affect 
liis  rights  and  interests.^ 


If  the  defendant  neglects  to  attend 
on  the  day  to  which  the  cause  is  ad- 
journed, as  there  is  if  he  does  not 
answer  on  the  return  of  the  summons. 
Armstrong  v,  Craig,  i8  Barb.  (N.  Y.) 

387. 

Jastioe  Loting  Jarisdietion. — A  justice 
who  absents  himself  on  the  return 
day,  or  who  fails  to  appear  at  the  ad- 
journed day,  discontinues  the  cause 
and  loses  jurisdiction.  Lvnsky  v, 
Pendergrast,  2  E.  D.  Smith  (N.  Y.)  43; 
Hunt  V.  Wickmire,  10  Wend.  (N.  Y.) 
102;  Stoddard  v.  Holmes,  i  Cow.  (N. 
Y.)  245;  Wiest  V,  Critsinger,  4  Johns. 
(N.  Y.)  117. 

Contra, — The  absence  of  the  justice 
from  the  court  at  the  time  appointed 
for  the  hearing  does  not  oust  his  au- 
thority to  proceed  with  the  cause. 
Everitt  v.  Lisk,  i  Code  Rep.  (N.  Y.)  70. 
Compare  Flint  v,  Gault,  15  Hun(N.  Y.) 
213;  Myer  v.  Fisher,  15  Johns.  (N.  Y.) 
504;  Baldwin  v.  Carter,  15  Johns.  (N. 
Y.)  496;  Wilde  V.  Dunn,  11  Johns.  (N. 
Y.)  459;  Sprague  v.  Shed,  9  Johns.  (N. 
Y.)4o;  Green  v.  Angel,  13  Johns.  (N. 
Y.)469;  Barber  v,  Parker,  11  Wend. 
(N.  Y.)  51;  Cornell  v.  Bennett,  11 
Barb.  (N.  Y.)  657.  But  the  parties 
may  confer  jurisdiction,  by  consent 
and  appearing,  and  going  to  trial  on 
another  day.  Stoddard  v.  Holmes,  i 
Cow.  (N.  Y.)  245. 

1.  Lochte  V,  Moeschler  (Supreme 
Ct.).  12  N.  Y.  St.  Rep.  763. 

In  an  equity  case  he  will  be 
entitled  to  notice  of  the  hearing 
and  of  the  subsequent  proceedings, 
although  he  permits  the  bill  to 
be  taken  as  confessed  against  him. 
Wells  r.  Cruger,  5  Paige (N.  Y.)  164. 

After  appearance  of  defendant  a 
rule  for  discontinuance  is  a  nullity, 
without  the  payment  of  costs.  M'Keu- 
ster  V.  Van  Zandt.  i  Wend.  (N.  Y.) 
13;  Pignolet  V,  Daveau,  2  Hilt.  (N.Y.) 

584. 
A  defendant  who  has  appeared  and 

answered  is  presumed  to  have  been 

present  in  court  and  cognizant  of  the 

action  of  the  court  in  respect  to  his 

case,  until  it  shall  have  been  disposed 


of,  for  the  term,  by  a  trial  or  contin- 
uance. Hopkins  v,  Donaho,  4Tez.  336. 
See  Ex  p,  Bergman,  3  Wyoming  395;; 
Cook  V,  Tuttle,  2  Wend.  (N.   Y.)  289. 

A  Tardy  AppMuranM.— An  injunction 
against  waste  is  not  prevented  by  ap- 
pearance the  day  before  the  motion* 
Aller  V,  Jones,  15  Vcs.  Jr.  605. 

AppUottioa  for  Jodgmtnt. — By  enter- 
ing his  appearance  the  defendant  may- 
secure  the  right  to  a  notice  of  appli- 
cation for  judgment.  DeForest  v^ 
Baker,  i  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
per. Ct.)  35;  Fagan  v.  Barnes,  14, 
Fla.  53- 

AiMSiment  of  Damagw.— And  like- 
wise by  an  appearance  the  defendant 
may  secure  the  right  to  a  notice  of 
assessment  of  damages.  King  v.  Staf- 
ford, 5  How.  Pr.(N.  Y.SupremeCt.)30.. 
See  Aymar  v.  Chase,  i  Code  Rep.  N. 
S.  (N.  Y.)  141;  Saltus  V.  Kip,  2  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  382.  But 
where  notice  of  appearance  is  served 
after  the  time  for  answering  has  ex- 
pired, the  plaintiff  is  not  bound  to> 
delay  entering  his  judgment  for  the 
purpose  of  giving  notice  of  assess- 
ment. White  V.  Featherstonhaugh,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  357. 
And  in  case  the  complaint  is  verified, 
an  appearance  may  not  secure  the- 
right  to  the  notice.  Trumbull  v.  Peck, 
17  Wis.  265.  See  Lindauer  v.  Clifford,. 
44  Wis.  597;  Egan  v,  Sengpiel,  46  Wis.- 
703. 

Jastieei'  Courti. — The  defendant  may 
have  the  advantage  of  his  appearance 
in  a  justice's  court  without  pleading. 
His  being  present  to  see  what  evi- 
dence the  plaintiff  produces  is  not  an 
admission  of  plaintiff's  demand,  pro- 
vided he  refuses  to  plead.  Blair  v. 
Bartlett,  75  N.  Y.  150.  Compare  Les- 
ter V.  Crary,  i  Den.  (N.  Y.)  81. 

Opening  Jndgmont. — If  the  defendant 
has  appeared  in  the  action  his  failure* 
to  appear  when  judgment  is  rendered 
does  npt  entitle  him  to  open  the  judg- 
ment. He  must  either  take  error  or 
appeal.  Strine  v,  Kaufman,  12  Neb. 
424;  Raymond  v.  Strine,  14  Neb.  236; 
Cleghorn  v.  Waterman,  16  Neb.  226;; 
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IX.  The  Bight  to  Appeab  Without  Fbogebs  Bsivo  Sebyed.—- 

Any  defendant  against  whom  process  has  issued  at  common  law 
or  in  equity  has  the  right  to  appear  without  service,  and  defend- 
ants, whether  joint  or  not,  may  always  protect  their  rights  by 
doing  so  seasonably.*  And  especially  has  the  defendant  a  right 
to  appear  before  he  is  served,  when  there  has  been  some  provi- 
sional remedy  granted  against  him,  or  when  he  can  save  himself 
from  costs  by  an  appearance.* 

Wagner  v.  Eaers,  20  Neb.  184;  How-  A  defendant  set  up  a  counter- 
ard  V.  Jay,  25  f^eb.  279.  claim     in     which     he     asked     relief 

1.  Ralston  V.  Chapin,  49  Mich.  274;  against  a  third  party,  but  did  not  serve 
Fell  V.  Christ's  College,  2  Bro.  C.  C.  this  counterclaim  on  such  third  party. 
^79;  Bowbee  v.  Grills,  Dick.  38;  Hig-  Held^  that  until  service  of  the  counter- 
gins  V,  Freeman,  2  Duer  (N.  Y.)  650;  claim,  no  one  can  consider  himself  as 
Wellingtons.  Classon,  18  How.  Pr.  (N.  a  defendant  to  it;  that  the  third  party 
Y.  Supreme  Ct.)  10;  Pearl  v,  Robit- 
-schek,  2  Daly  (N.  Y.)  50;  Fox  v.  Brooks, 
23  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  345; 
Wheelock  v,  Lee,  74  N.  Y.  498;  Mar- 
tine  V,  Lowenstein,  68  N.  Y.  456;  Roh- 
man  v.  Blust,  N.  Y.  Daily  Reg.  Oct. 
25,    1883. 

A  defendant  may  appear  gratis 
and  demur  to  a  bill,  without 
waiting  until  other  defendants  are 
served.  Jones  v,  Fulghum,  3  Tenn. 
Ch.    193.     And  a  defendant  may,  as 


was  wrong  in  appearing  without  being 
served;  and  that  the  third  party's  ap- 
pearance should  be  discharged.  Fra- 
ser  V,  Hall,  23  Ch.  Div.  685. 

Hot  a  Party. — But  the  right  to  appear 
without  the  service  of  process  is  con- 
fined to  the  parties.  When  one  de- 
siring to  become  a  defendant  in  a  suit 
between  others  puts  in  an  appearance 
by  attorney  and  serves  an  answer  in 
such  suit  he  must  first  obtain  the 
plaintiff's  consent  in  some  way  to  liti- 
soon  as  suit  has  been  brought  against  gate  the  matter  with  him  or  such  ap- 
him,  appear  therein  and  be  then  en-  pearance  will  be  stricken  out.  Abeel 
titled  to  be  heard  upon  such  motions  v,  Conhy^er,  42  How.  Pr.  (N.  Y.  Su- 
as  he  may  make.     Hecht  v,  Feldman,     preme  Ct.)  252. 


54  111.  App.  144. 

Contra. — A  defendant  cannot  appear 
and  plead  in  a  cause  as  a  matter  of 
course,  never  having  been  served  with 
process.  McKnight  v.  Baker,  i  How. 
Pr.  (N.  Y.)  201;  Tracy  v,  Reynolds,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  327. 
Thus  one  of  several  defendants  who 
has  not  been  served  with  a  summons 


And  a  person  not  named  in  the 
summons,  but  who  is  served  there- 
with by  mistake,  has  no  right 
to  appear  and  depend  upon  the 
merits  by  alleging  that  he  does  not 
owe  the  debt  alleged.  Smith  v.  Jack- 
son, 20  Abb.  N.  Cas.  (N.  Y.  Ci;y  Ct.) 
423,  I  N.  Y.  Supp.  13.  Compare 
Moulton  V,  Parks,  64  Cal.   166;  Stod- 


cannot   voluntarily  appear  and  move  dard  v.  Holmes,  i   Cow.  (N.  Y.)  245. 

to  dismiss  the  complaint,  where   his  2.  As  where  an  injunction  has  been 

rights  are  not  affected.     He  must  be  granted  affecting  his  rights,  Waffle  v. 

contented  to  remain  quite  out  of  court  Vanderheyden,  8   Paige   (N.    Y.)    45. 

until  invited  to  appear  there.     Tracy  See  Tracy  v.   Reynolds,  7  How.   Pr. 

V.  Reynolds,  7  How.    Pr.  (N.  Y.   Su-  (N.  Y.  Supreme  Ct.)328;  Wellington 

preme  Ct.)  327.     And  see  McKnight  v,  v,  Claason,  9  Abb.  Pr.  (N.  Y.  Supreme 

Baker,  I  How.  Pr.  (N.  Y.)  201,  where  a  Ct.)  177;   In  re  Feeny,  4  Nat.    Bank 

motion  to  set  aside  an  inquest  was  de-  Reg.      233:      or     where     notice      of 

nied  with  costs,  for  the  reason  that  lis  pendens  has  been   filed,     Lyle    v. 

defendant  not  served  with  process  has  Smith,  13  How.   Pr.  (N.  Y.  Supreme 

no  right  to  appear  and  plead.  Ct.)   T04;  or  where   he  has  been  ar- 

In   an  action  of  debt  against  two,  rested   upon  ne  exeats   Georgia  Lum- 

where  one  only  is  served,  the  other  ber  Co.  v.  Bissell,  9  Paige  (N.  Y.)225; 

hac  no  right  to  enter  himself  a  defend-  or  where  his  goods  have  been  taken 

ant,  toprocrastinatethe  trial,  contrary  on  replevin,  Clinton  z^.  King,  3  How. 


to  the  provisions  of  the  act  of  1812. 
Depew  V.  Limestone  Bank,  i  J.  J. 
>farsh.  (Ky.)  379. 


Pr.  (N.  Y.  Supreme  Ct.)  55- 

Avoiding  Costs. — Likewise  a  defend- 
ant may  enter  his  appearance  to  avoid 
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Z.  Tm  TO  AVFIAB. — ^An  extension  of  time  to  appear  should 
not  be  granted.^  But  a  party  defendant  in  an  action  may  appear 
at  any  time  before  judgment  or  at  any  time  afterwards  so  long  as 
there  is  any  proceeding  in  which  he  has  any  rights  or  interests  to 
protect.*     And  the  statute  may  contemplate  that  an  appearance 


the  expense  of  process.  Flagg  v. 
Walker,  109  111.  494.  See  Fowler  v, 
Haynes,  91  N.  Y.  346,  where  it  was 
held  that  a  defendant  before  a  justice 
of  the  peace  may  make  an  offer  of 
judgment  on  his  appearance,  al- 
though it  is  before  the  return  day 
specified  in  the  process. 

Partnen. — A  partner,  in  an  action 
against  the  firm,  though  not  served,  is 
entitled  to  appear  and  answer.  Well- 
ington V.  Claason,  9  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  175. 

Bail  Bequired.— Where  bail  is  re- 
quired, a  defendant,  if  he  can  enter  an 
appearance  without  being  served  with 
process,  must  do  it  in  person.  Mc- 
Gehee  v,  Violett,  Hard.  (Ky.)  153. 

Ezeoatori,  Administrators,  and  Sabeti- 
tnted  Parties. — In  case  of  the  death  of 
a  party  while  the  suit  is  pending,  or 
in  case  of  a  substituted  defendant,  the 
executor  or  administrator  or  substi- 
tuted party  may  at  once  appear  with- 
out awaiting  process.  Moore  v.  Rand, 
I  Wis.  245;  Braithwaite  v.  Power  (N. 
Dak.,  1891),  48  N.  W.  Rep.  354;  Hoop- 
er V.  Balch,  31  Minn.  276. 

Acquires  Same  Eights  aa  Though 
Served. — By  a  voluntary  appearance 
without  process  the  defendant  acquires 
the  same  rights  as  though  served;  he 
is  entitled  to  service  of  papers  on  him. 
Pearl  v.  Robitschek,  2  Daly(N.  Y.)  50. 
And  the  plaintiff  is  bound  to  accept 
an  answer  and  notice  of  trial  served 
on  behalf  of  such  defendant.  Fox  v. 
Brooks.  7  Misc.  Rep.  (N.  Y.  City  Ct.) 
426.  And  if  he  sets  up  a  counter- 
claim it  must  be  replied  or  demurred 
to.  Elliott  V,  Espeirhain,  59  Wis.  272. 
And  the  converse  is  equally  true.  The 
plaintiff's  rights  against  the  defendant 
are  the  same  as  though  he  had  been 
served  with  process;  the  plaintiff  is 
entitled  to  the  same  costs  against  him. 
Schwinger  v.  Hickox,  46  How.  Pr. 
(Buffalo  Super.  Ct.)  114. 

Contra, — Macomber  v.  New  York, 
17  Abb.  Pr.  (N.  Y.  Super.  Ct.)  35. 

1.  Bragelman  v,  Berding,  15  Abb. 
Pr.  N.  S.  (N.  Y.  C.  PI.)  22. 

An  Szteniion  of  Time  to  Answer  Hot  an 
Sztensioa  of  Time  to  Appear. — Where 
by  statute  defendant  is  given  a  long- 


er time  in  which  to  answer  than  that 
allowed  in  law  cases,  yet  he  will  be  in 
default  in  failing  to  enter  an  appear- 
ance on  the  return  day,  although  not 
required  to  answer  on  that  day.  Mc- 
Kinley  v,  Betchtel,  12  Iowa  561. 

2.  Martine  v.  Lowenstein,  68  N.  Y. 
456;  Abbott  V.  Smith,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  463. 

*'  Attorneys  are  a  body  of  men  li- 
censed by  the  courts  to  appear  for 
suitors  therein.  A  party  to  any  action 
or  special  proceeding  pending  in  court 
may  appear  therein  by  attorney,  at 
any  stage  of  such  action  or  special 
proceeding,  unless  some  statute  or 
the  order  or  process  of  the  court  re- 
quires him  to  appear  in  person. 
There  is  nothing  in  the  nature  of  an 
appearance  by  an  attorney  which  lim- 
its the  right  of  such  an  appearance  to 
a  time  prior  to  a  judgment  in  an  ac- 
tion, and  we  know  of  no  statute  and 
our  attention  has  been  called  to  no 
authority  which  imposes  such  a  lim- 
itation."  Per  Earl,  J.,  in  Martine  zr. 
Lowenstein,  68  N.  Y.  457. 

Aetion  to  Forecloso  a  Mortgage. — In 
an  action  to  foreclose  a  mortgage  a 
defendant  may  have  no  defense,  and 
hence  he  may  permit  the  case  to  pro- 
ceed to  judgment  without  any  ap- 
pearance; and  after  judgment,  if  he 
should  conclude  that  it  was  essential 
to  the  protection  of  his  rights,  he  may 
appear  by  attorney,  and  require  that 
he  receive  through  him  such  notices 
as  the  law  entitles  him  to.  Martine  v, 
Lowenstein,  68  N.  Y.  458. 

After  Writ  Expired.— It  is  competent 
to  a  defendant  against  whom  a  writ 
has  been  issued  to  enter  an  appear- 
ance after  the  writ  has  expired. 
Richardson    v,    Daley,    2    Jur.    946. 

But  where  an  appearance  is  entered 
after  due  time,  though  before  judg- 
ment signed,  there  should  be  notice 
of  it.     Rhodes  v.  Bryant,  2  F.  &  F.  265. 

Missouri. — A  proper  construction  of 
section  22  of  the  act  concerning  jus- 
tices does  not  require  the  appellee,  in 
a  case  carried  to  the  Circuit  Court 
from  a  justice's  court,  to  enter  his  ap- 
pearance on  or  before  the  second  day 
of  any  subsequent  term  after  the  first 
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must  be  made  whenever  required  by  the  court.* 

AdTantage  of  Prompt  Appearanee. — But  a  defendant,  although  he  may 
have  a  right  to  appear  at  any  time  to  protect  his  rights,  may  yet 
nevertheless  lose  certain  advantages  by  not  entering  it  promptly.* 
The  courts  are  less  liberal  in  allowing  a  defendant  to  appear  before 
inferior  tribunals.  After  judgment  therein  the  defendant  has  no 
right  to  appear.' 

In  Prooeedingi  before  Jnetieee  of  the  peace  the  statutes  usually  pre- 

at  which  the  appeal  is  triable,  in  order  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  413; 

to  procure  a  hearing.     Hammerstein  Carpenter  v.  New  York,  etc.,  R.  Co., 

V.  Haase,  47  Mo.  498.  11  How.  Pr.  (N.  Y.  Super.  Cr.)  481. 

Hebraska. — Ordinarily  a    defendant  But   a  defendant  is  entitled  to  all 

will  not  be  required  to  appear  in  an  the  rights  he  would  otherwise  have, 

action  in  the  Supreme  Court  until  the  except  those  dependent  upon  the  time 

time   to  which   the   cause  under  the  of  his  appearance.      Thus  he  may  ob- 

rule   is  assigned.     State  v.  Fritz.   13  tain  an  order  for  security  for  costs. 

Neb.  197.  Abbott  v.  Smith,  8  How.  Pr.  (N.  Y. 

Hew  York. — A  nonresident   defend-  Supreme  Ct.)  463. 

ant   is  entitled  to  the  whole   of  the  Where  a  defendant,  not  bound  to  ap- 

time   which    is   fixed   by   the    statute  pear  because  not  served  with  process, 

wherein  to  appear,  notwithstanding  a  appears  during  the  term  in  a  cause 

copy  of  the  order  for  his  appearance  set  for  trial  on  a  day  already  past,  he 

be  personally  served  upon  him  pur-  does  not  thereby  subject  himself  to  a 

suant  to  the  124th  section  2  R.  S.  186.  general  rule,  entered  on  the  first  day 

This  service  only  saves  advertising,  of  the  term,  ordering  all  defendants 

Cornell  v.  Watson,  i  Edw.  Ch.  (N.  Y.)  to  plead  before  the  day  set  for  trial,  or 

82.     See   Otis   v.   Wells,  i  Edw.  Ch.  suffer  judgment  of  default  or  nildicit, 

(N.  Y.)  83.  Little  V.  Carlisle,  3  IH.  375. 

Virginia. — Under  the  act  of  assem-  S.  After  judgment  in  the  New  York 
bly  of  Virginia  the  defendant  may  en-  Marine  Court  a  defendant  has  no  right 
ter  special  bail,  and  defend  the  suit  at  to  appear.  Alburtis  v,  McCready,  2 
any  time  before  the  entering  up  of  E.  D.  Smith  (N.  Y.)  39. 
judgment  upon  a  writ  of  inquiry  exe-  And  where  a  defendant,  being  prose- 
cuted; and  the  appearance  of  the  de-  cuted  in  the  Marine  Court,  neglected  to 
fendant,  or  the  entry  of  special  bail,  appear  on  the  return  of  the  summons, 
before  such  judgment,  discharges  the  whereupon  the  plaintiff  declared,  and 
appearance  bail.  Bartle  v.  Coleman,  after  several  adjournments  proceeded 
6  Wheat.  (U.  S.)475.  to  trial  before  a  jury  impaneled  at  his 

1.  Bastardy. — Thus  in  proceedings  request,  and  completed  the  examina- 
nnder  a  bastardy  act,  where  the  recog-  tion  of  a  witness — held,  that  it  was 
nizance  requires  the  defendant  to  error  to  receive  from  the  defendant  a 
appear  and  abide  the  judgment  of  the  plea  to  the  merits,  and  continue  the 
court,  the  condition  to  abide  the  judg-  trial.  Montfort  v.  Hughes,  3  E.  D. 
ment  of  the  court  is  not  satisfied  by  Smith  (N.  Y.)  591. 

a  mere  appearance  at  the  adjourned  How  York  Diitriot  Courts. — A  defend- 

court,    but    an    appearance    must  be  ant  in  the  New  York  District  Court 

made  whenever  required  by  the  court,  has   no   right   to   appear  after  judg- 

New     Haven    v,    Rogers,    32    Conn.  ment.      Sperry    v.    Major,    i    E.    D. 

226.  Smith  (N.  Y.)  361;  Appleby  v.  Strang, 

2.  To  entitle  a  defendant  to  a  notice  i  Abb.  Pr.  (N.  Y.  C.  PI.)  143. 

of  assessment  of  damages  on  failure  And  it  is  too  late  after  a  trial  is 

to  answer  he  must  have  appeared  in  commenced     and     testimony    taken. 

the  action  **  before  the  expiration  of  Montfort    v,  Hughes,  3  E.  D.  Smith 

the  time  for  answering."     Not  having  (N.  Y.)  591. 

appeared  until  after  that  time  it  is  not  At  the  Circuit. — The  defendant  may 

irregular  for  the  plaintiff  to  proceed  appear  at  the   circuit  after  the  jury 

with  the  assessment  without  notice  to  are  impaneled  for  an  inquest  by  de- 

him.      Pearl  v.    Robitschek,   2    Daly  fault.     Mirwan  v,    Ingersol,   3   Cow. 

(N.  Y.)  50.     But  see  Abbott  v.  Smith,  (N.  Y.)  367. 
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scribe  the  time  in  which  the  defendant  must  appear  ;^  but  they  are 
construed  liberally,  and  if  the  defendant  appears  even  while  the 
hearing  is  going  forward,  or  at  the  close  of  plaintiff's  case,  he  is 
entitled  to  give  evidence.*  And  it  has  been  held  that  if  he  omit 
to  appear  at  the  return  of  a  summons,  he  may  yet  plead  at  an 
adjourned  day.' 

XL  Attachxeitt. — An  appearance  to  a  writ  of  attachment  con* 
stitutes  a  general  appearance  in  the  action.^ 

1.  Upon  the  return  of  a  summons  submitted.  People  v,  Lynde,  8  Cow. 
duly  served,  the  justice  must  wait  one  (N.  Y.)  133;  Thompson  v.  Sheridan 
hour,  after  the  time  specified  therein  (Supreme  Ct.),  29  N.  Y.  Supp.  868. 
for  its  return,  unless  the  parties  Btfort  Trial. — An  appearance, 
sooner  appear.  N.  Y.  Code  Civ.  Pro-  though,  at  any  time  before  the  jus- 
cedure,  ^  2893.  tice   has  actually  entered  upon    the 

Ho   inriidloUoii. — The   parties   have  trial  is  sufficient.      Sweet  v.  Coon,  15 

one  hour  after  the  return  to  appear;  Johns.  (N.  Y.)  86. 

the  justice  does  not  acquire  jurisdic-  8.  Bowen  v.  Bell,  19  Johns.  (N.  Y.) 

tion  until  that  time.     Sagendorph  v.  390;  Riley  v.  Seymour,  i  Wend.  (N. 

Shult,  41  Barb.  (N.  Y.)  102;  Allen  r.  Y.)  143.     Compare  Pickert  v.  Dexter, 

Stone,  9  Barb.  (N.  Y.)  61.  12    Wend.    (N.    Y.)    150;    Jenkins  v, 

A^journad  Day. — The  rule  requiring  Brown,  21  Wend.  (N.  Y.)  454;  Sam- 
justices  to  wait  one  hour  before  pro-  mis  v.  Brice,  4  Den.  (N.  Y.)  576.  But 
ceeding  to  trial  applies  to  an  ad-  he  must  pay  the  costs  of  the  adjourn- 
journed  day  as  well  as  to  the  return  ment.  Lowther  v,  Crummie,  8  Cow. 
day.     Nichols  v.  Place,  23  N.  Y.  Supp.  (N.  Y.)  87. 

134;    Sherwood  v,  Saratoga,  etc.,    R.  Contra, — A  defendant  who  has  not 

Co.,  15  Barb.  (N.  Y.)  650.  appeared  on  the  return  day  cannot  ap- 

Calling  Gate. — The  justice  may  call  pear  on  the  adjourned  day.     Snell  v, 

the  case   before   the   hour,  provided  Loucks,  11  Johns.  (N.  Y.)  69. 

he  then  waits   until  the  hour   is   up.  DiMuretionary. — It  is  within  the  dis- 

Dunn   V,  O'Keefe  (Supreme   Ct.),  31  cretion  of  the  justice  to  permit  a  de- 

N.  Y.  St.  Rep.  311.  fendant  who  did  not  appear  at  the  re- 

Prosamption. — The    presumption   is,  turn  day  to   plead  at  the  adjourned 

though,  that   the   justice   waited   the  day.     Sammis  v.  Brice,  4  Den.  (N.  Y.) 

hour.     Knight  v.  Wilson,  55  Hun  (N.  576;  Colvin  v,  Corwin.  15  Wend.  (N. 

Y.)  559-                  ^  Y.)  557. 

What  ii  an  Appearanea. — If  a  party  Waiving  Error. — An  appearance  at 

appear    before    the    other    has    left,  the  adjourned  day  waives  an  error  in 

though  after  the  hour,  or  if  he  were  an  unauthorized  adjournment.   Hogan 

in  sight,  and  approaching,  this  is  an  v.  Baker,  2  £.  D.  Smith  (N.  Y.)  22; 

appearance  within  an  hour.     Wilcox  Mead  v,  Sanders  (Minn.,  1894),  58  N. 

V,  Clement,  4  Den.  (N.  Y.)  160.  W.  Rep.  683. 

But  a  mere  corporal  presence  of  de-  Satifloation. — An   appearance  at  an 

fendant  at  the   place  of   trial   within  adjourned    day    may    ratify    an    un* 

the  hour,  without  giving  notice  of  his  authorized  appearance  by  attorney  on 

appearance,  is   not   enough.     McCoy  the  return   dav.    -Rickey  v.  Christie, 

V.  Bell,  I  Wash.  504.  40  Hun  (N.  Y.)  278,  citing  ^lhA  follo-uh- 

2.  People  «/.  Lynde,  8  Cow.  (N.  Y.)  ing  Underbill  v.  Taylor,  2  Barb.  (N. 
133;  Thompson  v,  Sheridan  (Supreme  Y.)  348,  and  Ackerman  v.  Finch,  15 
Ct.),  29  N.  Y.  Supp.  868;  Atwood  v.  Wend.  (N.  Y.)  652  and  distinguishing 
Austin,  16  Johns.  (N.  Y.)  180;  I^ickert  Sperry  v.  Reynolds,  65  N.  Y.  179. 

V,    Dexter,    12    Wend.   (N.    Y.)    150;  4.  Winchester    v.   Cox,    3     Greene 

Sweet  V.  Coon,   15  Johns.  (N.  Y.)  86;  (Iowa)  575;  Graves  v.  Cole,  2  Greene 

Allen  V.    Stone,   9  Barb.  (N.  Y.)  60;  (Iowa)  467. 

Doty  V,  Campbell,  i  How.  Pr.  N.  S.  Jodgment  in  Personam.  —  Where    a 

(N.  Y.)  loi.  judgment  by  default  is  rendered  in  a 

After   Cause  Heard  and   Submitted. —  suit  by  attachment,  if  the  defendant 

But  the  defendant  is  not  entitled  to  has  appeared  the  judgment  is  in  per^ 

appear  after  the  cause  is  heard  and  sonam  and  the  plaintiff  is  entitled  to  a 
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C«nt6«tiiig  the  Tnith  of  th«  Oronnds. — An  attachment,  and  the  action 
out  of  which  it  issues,  are  so  inseparably  connected  that  the 
defendant  cannot  appear  and  question  the  validity  of  the  at- 
tachment by  a  traverse  of  the  facts  alleged  in  the  affidavit,  or  by 
contesting  the  truth  of  the  grounds  upon  which  it  issued,  with- 
out submitting  himself  to  the  jurisdiction  of  the  court  in  the  ac- 
tion, because  by  so  doing  the  court  is  called  upon  to  entertain 
and  determine  questions  which  can  be  considered  only  after  juris- 
diction has  attached.^ 

Moving  to  Diuolve. — But  a  defendant  may  make  an  appearance  by 

general  execution  thereon.     Conn  v.  was  sued  out,  a  motion  was  made  to 

Caldwell,  6  III.  531.  vacate  the  original  summons  and  the 

What  Gonititatei  an  Appearance. — A  attachment  on  the  grounds  {inter  alia) 

defendant     in     attachment    by    filing  "that  the  affidavit  on  which  said  writ 

pleas  involving  a  recognition  of   the  is  based   is   fatally  defective  in  this: 

service  of  the  writ,  and  by  going  to  that    the    grounds   of    the    plaintiff's 

trial  without  objection,  enters  a  gen-  claim  are  not  therein  stated."     Held^ 

eral  appearance.     Rosenberg  v,  Claf-  that  filing  this  motion  operated  as  a 

lin,  95  Ala.  249.  voluntary  general  appearance  to  the 

Kew  Jersey. — ^V^here  lands  were  at-  action.     Gans   v.    Beasley  (N.    Dak., 

tached    under    a  writ    and   a   return  1894),  59  N.  W.  Rep.  719. 

made  thereto,  and  an  inventory  and  MakiBg  Atiignee  Party. — Where  both 

appraisement  filed,  a  general  appear-  the  assignor  and  his  assignee  for  the 

Ance  for  the  defendants  in  attachment  benefit   of   creditors  appear  and  tra- 

was    entered     in     the    clerk's     book  verse  an  afiidavit  for   attachment  in 

under  section  38  of   the  Attachment  an    action    against    the    former,    the 

Act.     Held^  that,  after  such  appear-  plaintiff   is  in  no  way  prejudiced  by 

ance  the  suit  proceeded  in  fersonanty  the   order   making    such    assignee   a 

remaining  a  proceeding  in  rem  as  to  party   defendant  and  permitting  him 

the   property  attached.     Connelly  v.  to    traverse     the     affidavit.      Eureka 

JLerche,  56  N.  J.  L.  95.     See  Jackson  Steam   Heating   Co.   v,   Sloteman,  67 

V.  Johnson,  51  N.  J.  L.  461;  Thompson  Wis.  118. 

«/.  Eastburn,  16  N.  J.  L.  100;  Davis  v.  Waiver. — By  a  traverse  of  the  aflS- 

Megroz   (N.    J.,    1893),    26  Atl.    Rep.  davit  the  defendant  waives  a  failure 

1009.  of  an  officer  to  state  in  his  return  of 

In   proceedings   by  attachment  be-  an  attachment  certain  things  required 

fore  a  justice  of  the  peace,  it  is  neces-  by  statute  to  be  therein  stated.    Madi- 

sary  for  defendant,  in  order  to  enter  son  First  Nat.  Bank  v.  Greenwood,  79 

his  appearance,  to  file  with  the  justice  Wis.  269. 

A  bond  to   the   plaintiff.      Hazlitt  v.  Contra. — It  has  been  held  that  the 

Marrow,  (N.  J.,   1893),   26   Atl.    Rep.  putting  in  isshe  the  ground  of  attach- 

B85.  ment   by   proper   pleas  does    not    so 

And  after  plaintiff   rests  his  case,  bring    the    defendant   into  court,   or 

the  justice  may  refuse  to  permit  de-  constitute    such    appearance    as   will 

fendant   to   file  a   bond.      Hazlitt   v,  subject  him,  against  his  consent,  to  a 

Marrow  (N.   J.,    1893),  26  Atl.   Rep.  judgment   upon   the   cause  of    action 

S85.  against  him  in  personam,    Freidlander 

1.  Greenmell  V.  Greenmell,  26  Kan.  v.    Pollock,    5    Coldw.    (Tenn.)    491; 

530;    Bury  V,   Conklin,  23   Kan.  460;  Sherry  v.  Divine.  11  Heisk.  (Tenn.) 

Hiliyer  v,  Biglow,  47  Kan.  473;  Bel-  722.     And  see  McGillin  v,  Claflin,  52 

knap    V.    Charlton,    25     Oregon    41;  Fed.  Rep.  657,  where  it  was  held  that 

^ood  V,  Young,  38  Iowa  102:  Duncan  a  motion  for  a  dismissal  of  the  action 

V,  Wickliffe,  4  Mete.  (Ky.)  118;  Roy  v.  on  the  ground  that  the  court  had  no 

Union    Mercantile    Co.,   3    Wyoming  jurisdiction  of   the   persons   or  prop- 

417;  Williams  v,  Stewart,  3  Wis.  773;  erty  of  the  defendants,  did  not  oper- 

Northrup   v.  Shepard,   26    Wis.    220;  ate  as  a  general  appearance  because 

Grantier  v.  Rosecrance,  27  Wis.  488;  the  motion  further  insisted  that  the 

jStraus  V,  Weil,  5  Coldw.  (Tenn.)  121.  afiidavit  was  not  sufficient  to  author* 

In  an  action  in  which  an  attachment  ize  the  issuing  of  process. 
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motion  to  dissolve  an  attachment,  and  such  an  appearance  is  not 
a  general  appearance. * 

Qauhlng  the  Writ. — And  likewise  where  a  defendant  appears  and, 
without  questioning  the  merits  of  the  action  or  the  truth  of  the 
grounds  upon  which  the  attachment  issued,  moves  to  quash  the 
attachment  before  it  is  levied,  for  want  of  the  jurisdictional  facts 
to  sustain  it,  he  asks  no  relief  the  granting  of  which  would  be  in- 
consistent with  an  entire  want  of  jurisdiction  over  the  person, 
and  hence  does  not  appear  in  the  action  so  as  to  authorize  the 
court  to  proceed  to  judgment  against  him.* 

Wftivinf  FrostM. — An  original  attachment  sued  out  without  sum- 
mons or  citation  to  the  defendant  is  a  proceeding  in  rem;  but  if 
the  defendant  come  in  and  take  issue  upon  the  petition,  he  waives 
process  and  converts  the  action  into  a  personal  one.' 

1.  Moore  v.  Dickerson,  44  AU.  485*  Haw  O^MtUn  lUy  B«  TakML — A  de- 

Hotitt  fA.  XMlOA. — ^A  notke  given  by  feadant  may  seek  to  qua&h  the  writ  by 

an  attorney  on  behalf  of  defendant  a  special  answer,  as  well  as  a  motion, 

to  plaintiff's  attorney,  that  defendant  without    entering  a   general  appear- 

will    move   before    a    court    commis-  ance,    Hankinson  v.   Page,    31    F%d. 

stoner  that  an  attachment  issued  in  Rep.  1S4;  or  he  may  enter  a  general 

the  case  be  diaaolTod^  does  not  cock-  appearance  &rst  and  then  move  to  dis- 

stitttte  an  appearance  in  the  action,  miss,  Michela  p.  Stork,  44  Mich.  2. 

Glidden  v,  Packaxd,  tS  Cat  650.  Wken  JCfltiM  ta  Be  Made.— After  an 

Contra, — A  motion  to  dissolve  an  at*  appearance  to  the  action ,  a  motion  to 

tachment  is  an  appearance.     Chitten-  qnaah  the  attachment  comes  too  late, 

den  v^  Hobbs,  9  Iowa  417;  Wood  n.  CoHina  v.  Nichols,  7  IimI.  447. 

Young,  38  Iowa  io«.  AU  OlJMtiAas  ta  Be  Urged.— When  an 

8..  Belknap  «.  Charlton,  25  Oregon  attorney  appears  for  the   purpose  of 

41;  GUddea  v.  Packard*  2&  Cal.  649;  quashing   an  attachment,  he  should 

Johnson  v,  Buell,  26  111.  66;  Booner  v.  urge  all  the  objections  he  intends  to 

Brown,   10  La.  Ann.  334;   Goscb   v,  make  in  support  of  his  motion,  and  ia 

Jeter,  5   Ark.  3^3;    Bocmi  v.   Rahl,  i  omitting  to  raise  other  objections  he 

Heisk.  (Tenn.)  12;   Holzmaa  «.  Mar-  waives  them.  Norton  z^. Dow,  10 111.459. 

tlnez^  2  N.  Mez.  S71;    Umcn  Distil-  Moviiy  Ibc  a  g<nsalt. — Where  the 

ling  Co.  v.  Rnaes  (Supreme  Ct.),  40  N.  nKXion  ia  not  one  to  quash  the  attach- 

Y.  St.  Rep.  6S7;  Potomac  Steamboat  raent  but  for  a  nonsuit  this  is  an  ap> 

Co.  V,  Clyde,  51  Md.  174;  Coffman  v,  pearance  in  the  action,  even  though 

Bxuidhceffer,  33  Neb^  279;    Petty  v.  the  motion  is  based  entirely  on  a  fail- 

Frick  Co.,  86  Va.  501;  Spettigue  Vw  u re  to  file  security  fo«- casta.    Stoaack 

Hutton,.  9  Pa.  Co.  Ct.  Rep.  15&;  Evana  v.  Glessner,  4  Wis.  275. 

V.  King,  7  Mo.  411;  Whiting  v.  Badd,.  Teaaa. — In  Texas  there  ia  nothing 

5  Mo.  443.  hut  a  general  appearance.    A  motion 

Waiw  «f  •^JMtien  ta  BsnA. — The  to  quash  the  attachment,  even  though 

appearance  oi  the  defendant  for  the  the  motion  »  sustained,  puts  the  de^ 

pnrpose  of  moving  to  set  aside  the  at-  fendant  in  court  for  all  purposes,  at 

tachment  is  not  a  waiver  of  objection  least  at  the  succeeding  term  of  tlie 

to  the  bond.     Tiffany  «.  Lord,  65  M.  count.     Sam   v.  Uockstadler,  76  Tex. 

Y.  3iOb  i6a;  Grizzard  v.  Brown,  2  Tex.  Civ. 

Wroa^  CtiHily*.. — An  appearance  by  Apf>.  585.     See  CampbeU  v.  Wilson,  6 

defendant  in  attachdoent^  who  has  not  Tex.  379;   Barnett  v.  Raybarn  (Tex. 

been  served  with  process,  to  move  to  App.,  1890),  16  S.  W.  Rep.  537. 

discharge  the  attachment  for  want  ol  Sl  Green  v.  Hili,  4  Tex.  46$;  Raquet 

jurisdiction   on  dw  ground  that  the  v.   Nixon,   DalL  (Tex.)  3S6;    Fife  r. 

action    was    bcought    in    the    wrong.  Bohlen,  22  Fed.  Rep..  878;  Pollard  v, 

county,  is  not  a  general  appearance  to  Dwight,  4  Cranch  (U.  S.>  421;  Bryant 

the  action,    ijw^v^ap  v«  CharLton*  as<  v.   Hendre,  40  Mich.  543;  Palmer  n> 

Oregon  41.  Logan,  4  111.  56. 
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WaiTing  CompUaiiM  with  Statnt*. — Besides  waiving  process,  a  general 
appearance  in  a  suit  by  attachment  will  waive  the  objection  that 
the  statute  has  not  been  strictly  complied  with.* 

TaUdating  a  Toid  Attaohm«nt. — But  where  a  judgment  by  default  is 
taken  where  there  has  been  a  failure  to  serve  or  publish  summons, 
and  the  defendant  has  had  no  opportunity  to  be  heard,  the  at-  ■ 
tachment  is  not  revived  and  validated  bv  the  appearance  of  the 
defendant  subsequently  in  the  action.  An  attachment  rendered 
void  by  failure  to  serve  or  publish  the  summons  within  the  term 
specified  is  not  made  good  by  an  appearance.* 

Snterlag  into  a  Bond.—MThere  the  de-  ing  to  the  action.     Wing  v.  Bradner, 

fendant.    in    a    suit    by  attachment,  162  Pa.  St.  72:  Memphis,  etc.,  R.  Co. 

enters   into  bond,   as   prescribed    bv  v.   Wilcox,  48  Pa.  St.   161;  Bivler  f. 

statute,  this  is  an  appearance  which  Kline,  64  Pa.  St.   X30;  Luckenbach  v, 

waives  process.    Shields  v.  Harden,  6  Anderson,  47  Pa.  St.   133;    Barry  «/. 

Ark.  459.  Foyles,  i  Pet.  (U.  S.)  311. 

Immaterial  What  AetuatadAppearaiiM.  Befeeti  in  the  AUdavit.— A  general 

— ^Where  the  defendant  appears  gen-  appearance  waives  defects  in  the  affi- 

erally,  without  process,  the  court  ac-  davit.     Blackwood  z/.  Jones,  27  Wis. 

quires  jurisdiction  of  his  person;  and  498. 

the  fact  that  he  appeared  because  his  NotiM. — Notice  of  the  levy  of  the 

right  to  the  attached   property  was  attachment,  a  certain  number  of  days 

imperiled  by  the  proceedings  does  not  before  the  commencement  of  the  term, 

change  the  legal  effect  of  the  appear-  in  order  that  the  case  shall  stand  for 

ance.     Olcott  v.  Maclean,   73   N.   Y.  trial  at  the  first  term,  is  waived  by  a 

223.     See  Palmer  v.  Phoenix  Mut.  L.  general  appearance.      Rosenberg    v, 

Ins.  Co  ,  10  N.  Y.  Wkly.  Dig.  179.  Claflin  Co.,  95  Ala.  249. 

Few   York. — Where    within    thirty  Tima. — An  appearance  is  a  waiver 

days  from  the  time  of  the  issuing  of  of  an  objection  to  the  time  when  the 

an  attachment  the  defendant  makes  writ  is  made  returnable.     Wheat  v. 

a  general  appearance,  it  is  not  neces-  Bower,  42  III.  A  pp.  600. 

sary  to  serve  the  summons  upon  the  Alabama. -^In  an  action  commenced 

defendant,  either    personally  or   by  by  attachment,  if  the  fact  of  a  waiver 

publication,  in  the  manner  required  of  exemptions  is  not  indorsed  on  the 

by  section  638  of  the  Code  of  Civil  writ  (Code,  §  2571),  it  cannot  be  in- 

Procedure.     Pomeroy  v.  Ricketts,  27  corporated  in  a  judgment  by  default; 

Hun  (N.  Y.)242;  Catlint^.  Ricketts,  91  but  if  the  fact  of  a  waiver  is  alleged 

N.  Y.  668.     See  Blossom  v.  Estes,  84  in  the  complaint,  and  the  defendant 

N.  Y.  615.  appears  and  pleads  without  objection^ 

And  if  a  publication  of  summons  is  and  then  suffers  judgment  by  nildicit^ 

commenced,     it    may    be    suspended  the  defect  is  waived.     Hutchison  v. 

when  the  defendant  enters  a  general  Powell,  92  Ala.  619. 

appearance.  Tuller  v.  Beck,  108  N.  Y.  Gonneetient.— Where  an  attachment 

357.  is  invalid  because  of  a  failure  to  leave 

1.  Willets  V,  Ridgway,  9  Ind.  367.  a  properly  certified  and  indorsed  copy 

But  where  a  court  has  no  jurisdic-  with  the  defendant,  as  well  as  with 

tionr  to  issue  ar  attachment,  the  vol-  the  garnishee,  the  appearance  of  the 

untary  appearance  will  not  waive  the  defendant  and  pleading  to  the  merits 

defect.     Rome    First    Nat.    Bank    v.  does    n6t    validate    the    attachment. 

Ragan  (Ga.,  1893),  18  S.  E.  Rep.  295.  McGuire  v.  Church,  49 Conn.  248.   But 

And   where  an  attachment    is    in-  see  the  strong  dissenting  opinion, 

hibited  bylaw,  the  giving  of  a  bond  2.  Blossom  v,  Estes,  84  N.  Y.  615; 

to  dissolve  such  attachment,  illegally  Jones  v,  Byrd,  74  111.  115:  Noyes  v, 

issued,  is  not  an  appearance.  Planters'  Canada,.  30  Fed.  Rep.  665.     Compart 

Bank  v.  Berry,  91  Ga.  264.  Kerr  v.  Mount,  28  N.  Y.  659;  Waffle 

Bagnlarity. — It  is  too  late  to  ques-  v,  Goble.  53  Barb.  (N.  Y.)  517;  Tad- 

tion  the  regularity  of  a  foreign  at-  diken  c.  Cantrell,  x  Hun  (N.  Y.)  710; 

tachment  after  appearing  and  plead-  Kelly  v.  Countryman,  15  Hun  (N.  Y.)' 
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Garniihrnent. — The  service  of  a  garnishee  summons  is  the  com- 
mencement of  an  action  against  the  garnbhee ;  it  is  a  new  and 
another  action,  and  distinct  from  the  main  action.  An  appearance 
in  such  an  action  is  not  an  appearance  in  the  main  action.^ 

Like  the  defendant  in  attachment,  the  garnishee  waives  defects 
in  the  garnishment  by  an  appearance.*  But  a  garnishee  may  make 
a  special  appearance  to  contest  the  jurisdiction  of  the  court.' 

XIL  Ghahoe  of  Tehits. — A  defendant  by  making  the  proper 
application  for  a  change  of  venue,  such  as  filing  an  affidavit,  en- 
ters a  general  appearance  in  the  action.*    An  objection  to  change 


97;  Taylor  v,  Troncoso,  76  N.  Y.  599; 
Moyarrietta  v,  Saenz,  80  N.  Y.  548; 
Gere  v.  Gundlach,  57  Barb.  (N.  Y.)i3; 
Simpson  v.  Burch,  4  Hun  (N.  Y.)  315. 

To  Bet  Aride  Sale. — An  appearance 
to  set  aside  the  sale  of  attached  prop- 
erty does  not  constitute  an  appearance 
to  the  action.  Osborn  v.  Cloud,  21 
Iowa  238.  But  see  Helmer  v.  Rehm,  14 
Neb.  219,  where  it  was  held  that  an 
appearance  in  court,  and  filing  objec- 
tions to  the  confirmation  of  a  sale  of 
attached  property,  is  a  waiver  of  de- 
fects in  the  published  notice  to  the 
defendants. 

Moving  to  Set  Aiide  Default. — It  has 
been  held  that  moving  to  set  aside  a 
judgment  by  default  in  an  attachment 
proceeding  waives  any  defect  in  the 
service  of  summons.  Gant  v.  Chicago, 
etc.,  R.  Co.,  79  Mo.  502;  Fitterling  r. 
Missouri  Pac.  R.  Co.,  79  Mo.  504,  20 
Am.  &  Eng.  R.  Cas.  454.  See  Boul- 
ware  v,  Chicago,  etc.,  R.  Co.,  79  Mo. 
494. 

Bonding  Property. — The  absent  de- 
fendant, by  appearing  and  bonding  the 
property  attached,  waives  citation. 
Williams  v.  Gilkerson-Sloss  Commis- 
sion Co.,  45  La.  Ann.  1013. 

1.  State  V.  Cordes,  87  Wis.  374, 
where  it  was  held  that  an  appearance 
by  the  principal  defendant  in  the  gar- 
nishment proceedings,  for  the  purpose 
of  claiming  that  the  money  owing  to 
him  by  the  garnishee  was  exempt,  was 
not  an  appearance  in  the  main  action. 
See  Garland  v.  McKittrick,  52  Wis. 
261. 

Waiving  Pleading  and  Proeess. — But 
the  appearance  of  a  garnishee  before 
a  court  and  acknowledging  his  indebt- 
edness to  the  defendant  will  authorize 
a  judgment  against  him,  without 
pleading  and  process.  6igalow  v. 
Barre,  30  Mich.  i. 

Pleading  on  Behalf  of  Defendant — 
While  a  garnishee  may  plead  in  behalf 


of  the  defendant,  yet  such  pleading  is 
optional  with  him,  and  an  attorney 
cannot  appear  and  plead  for  him  with- 
out his  consent.  Albert  v,  Albert  (Md., 
1894),  28  Atl.  Rep.  389.  See  Wilson  v. 
Starr,  i  Har.  &  J.'  (Md.)49i;  Chase  v. 
Manhardt,  i  Bland.  (Md.)  344;  Spear 
V,  Griffin,  23  Md.  418;  Risewick  v, 
Daves,  19  Md.  83. 

2.  Reynolds  v.  Collins,  78  Ala.  94; 
Phelps  V.  Reeder,  39  111.  172;  Whitney 
V.  Lehmer,  26  Ind.  504;  Howland  v. 
Jenel  (Minn.,  1893),  56  N.  W.  Rep. 
581;  Wisecarver  v,  Braden,  146  Pa. 
St.  42;  Lupton  V,  Moore,  loi  Pa.  St. 
318;  Commonwealth  Title  Ins.,  etc., 
Co.  V.  Brown,  11  Pa.  Co.  Ct.  Rep.  542. 

Iowa. — The  notice  required  by  Code, 
§  2975,  to  be  served  on  defendant  be- 
fore trial  of  issues  raised  by  the  gar- 
nishment, is  waived  by  appearance  of 
defendant.  Hamilton  Buggy  Co.  v. 
Iowa  Buggy  Co.  (Iowa,  1893),  55  N. 
W.  Rep.  496. 

8.  Where  a  garnishee  files  a  plea  to 
the  jurisdiction  of  the  court,  to  which 
a  demurrer  is  sustained,  and  the  gar- 
nishee stands  by  his  plea,  this  does 
not  constitute  a  full  appearance  on  the 
part  of  the  garnishee,  and  it  is  error 
to  render  a  final  judgment  against  him. 
In  such  a  case  the  judgment  should 
be  a  conditional  one,  as  upon  a  default, 
and  a  scire  facias  ordered  returnable 
to  the  next  term.  Toledo,  etc.,  R.  Co. 
V.  Reynolds,  72  111.  487. 

4.  Freeman  v.  Burks,  16  Neb.  328; 
Nesbit  V.  Long,  37  Ind.  300;  Baisley 
V,  Baisley,  113  Mo.  544. 

Waiving  Right  to  Be  Sned  in'a  Certain 
County. — After  appearing  and  moving 
for  and  obtaining  a  change  of  venue 
to  another  justice,  it  is  too  late  for  a 
defendant  to  object  to  the  jurisdiction 
on  the  ground  that  suit  was  com- 
menced against  him  in  another  county 
than  his  residence.  Post  v,  Brownell, 
36  Iowa  498. 
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of  venue  is  waived  by  a  subsequent  appearance  in,  and  failure  to 
object  to  the  jurisdictioA  of,  the  court  to  which  the  action  was 
transferred,* 

To  What  Court  Ohjeotionf  Should  Be  Made. — An  objection  for  the  want 
of  jurisdiction  which  is  personal  in  its  nature  should  be  made  to 
the  court  exercising  the  unwarranted  power;  otherwise  there  is  a 
submission  of  the  cause,  and  if  the  court  is  clothed  with  author- 
ity to  try  such  cases,  the  result  binds.  Where  there  is  a  change 
of  venue  all  objections  to  jurisdiction  should  be  made  in  the 
court  to  which  the  case  is  sent ;  appearance  therein  waives  them.* 

Waiver. — A  party,  by  consenting  to  a  change  of  venue  and  ap- 
pearing to  the  action  in  the  court  to  which  it  is  removed,  waives 
his  right  to  complain  of  any  irregularity  in  the  manner  of  the 
change.' 

Jostieei  of  the  Peaoe. — Where  the  venue  is  changed  in  actions  be- 
fore justices  of  the  peace,  the  same  principle  obtains  as  in  courts 
of  record.  Appearing  before  another  justice  who  has  jurisdiction 
over  the  subject-matter  confers  personal  jurisdiction;*  and  like- 
wise irregularities  in  the  change  are  waived.* 

When  Motion  to  Be  Made. — A  motion  See  Hamrick  v.  Danielle,  etc.,  Gravel 

to  remove  an  action  to  another  county  Road    Co.,    32    Ind.    747;     Hyatt    v, 

cannot  be  made  after  answer  filed,  al-  Hyatt,  33  Ind.  309. 

though  there  was  time  given  within  Certifloate  of  Clerks. — An  appearance 

which  to  file  answer  which  has  not  ex-  waives  all  irregularities  in  the  certifi- 

pired.      Granville   County    Board    of  cate  of  the  clerk,  changing  the  venue. 

Education  v.  State  Board  of    Educa-  Flagg  v,  Roberts,  67  III.  485. 

tion,  to6  N.  Car.  81.  Hotloe. — A  notice  of  the  change  is 

1.  Vinsen  v.  Lockard,  7  Bush  (Ky.)  waived  by  appearance.    Polly  v.  Sara- 
458;  Baker  v,  Hopkins,  i  A.  K.  Marsh,  toga  R.  Co.,  9  Barb.  (N.  Y.)  449. 
(Ky.)  587;  Marshall  v.  Byram,  i  Bibb  Penon  Maldng  Ai&davit.— If.  in  an 
(Ky.)  341;    Jones  v.  Grugett,  I   Bibb  action    to    recover  a    forfeiture,   the 
(Ky.)  447.  chairman  of   the  town  in  which  the 

2.  Moore  v,  Wabash  R.  Co.,  51  Mo.  forfeiture  was  incurred  was  not  the 
App.  504;  Aurora  F.  Ins.  Co.  v,  John-  proper  person  to  make  the  affidavit 
son,  46  Ind.  315;  Shirts  v.  Irons,  47  for  a  change  of  venue,  the  objection 
Ind.  445;  Radcliff  v,  Noyes,  43  III.  was  waived  by  general  appearance 
318;  Craig  V,  Smith,  10  Colo.  220.  and  trial  of  the  action  in  the  county  to 

(jQg^g, — Where  there  is  a  change  of  which  it  was  sent.     State  v,  Wertzel, 

venue  and  the  defendant  fails  to  ap-  84  Wis.  344. 

pear,  the  plaintiff  is  entitled  to  costs.  Formal  Order.  —  An   appearance 

Louisville,  etc.,  R.   Co.  v.  Hagen,  87  waives   a  formal    order  transferring 

Ind.  31.  the   action.      Hazard   v.    Wason,   152 

8.  Clark  v.  State,  4  Ind.  268;  An-  Mass.  268,  where  the  action  was  first 

drews  v.  Beck,  23  Tex.  455.  changed  to  one  county  and  afterwards 

Traneaiiaeion  of  Papere. — Appearance  removed  back  to  the  original  county. 


is  a  waiver  of  any  mere  technical  infor-  4.  Agee     v.    Dement,    i     Humph, 

mality  in  the  transmission  and  certifi-  (Tenn.)    332;    Smith    v.    St.    Joseph 

cation  of  the  papers.    Burrell  v.  State,  County  Circuit  Judge,  46  Mich.   339. 

129  Ind.  291.  A  summons  issued  by  one  justice  of 

Transeript. — Where   the  name  of  a  the  peace  cannot  be  made  returnable 

case  has  been  changed  an  appearance  before  another.    Williams  v.  Bowling, 

and  submission  to  a  rule  to  answer  is  11 1  N.  Car.  295.     But  if  the  defend- 

a  waiver  of  any  objection  to  the  tran-  ant  appears  before  the  latter  justice 

script,   touching    the    jurisdiction   of  he  waives  the  objection.     Cherry  v. 

the  court  in  which  the  cause  is  pend-  Lilly,  113  N.  Car.  26. 

ing.     Smith  v.  Jeffries,  25   Ind.  376.  6.  Insaffioienoy  of  Affidavit. ~ A  lack  of 
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xm.  Appeals  aitd  Appellate  P&ocEEDiirQs— 1.  Taking  an  Ap. 
peal. — The  prosecution  of  an  appeal  by  a  defendant  not  sum- 
moned, and  who  did  not  appear,  is  an  appearance  to  the  action.^ 

Trial  Be  Hovo. — And  where  the  object  of  an  appeal  is  to  try  the 
case  anew  in  the  appellate  court  on  its  merits,  and  not  to  review 
errors,  the  taking  of  an  appeal  is  equivalent  to  an  appearance  and 
gives  the  appellate  court  jurisdiction  over  the  person,  whether 
the  service  of  the  process  before  the  inferior  court  was  sufficient 
for  that  purpose  or  not.* 


jurisdiction  in  the  justice  to  whom  the 
cause  is  sent,  arising  from  the  insuf- 
ficiency of  the  affidavit  for  the  removal, 
is  waived.  Magmer  v,  Renk,  65  Wis. 
364.  See  Dykeman  v,  Budd,  3  Wis. 
640. 

Error  in  Betting  Aside  Judgment. — 
Where  before  the  change  of  venue  is 
made  the  justice  renders  judgment  by 
default  against  defendant,  and  then 
on  the  application  of  defendant  sets 
aside  the  judgment  and  grants  a 
change  of  venue,  any  error  in  so  set- 
ting aside  the  judgment  is  waived  by 
plaintiff  if  he  appears  and  consents  to 
a  trial  before  the  justice  to  whom  the 
cause  has  been  sent.  Dawson  v. 
Welsh.  25  Neb.  626. 

Time. — The  appearance  of  the  de- 
fendant cures  any  irregularity  as  to 
time.  McLemore  v.  Scales,  68  Miss.  47. 
But  this  case  was  not  strictly  one  of  a 
change  of  venue.  It  was  a  case  where 
the  statute  provided  that  several  jus- 
tices should  try  an  action  of  unlawful 
detainer  on  the  day  specified  in  the 
warrant. 

1.  Allen  V.  Brown,  4  Mete.  (Ky.) 
341;  Gill  V,  Johnson,  i  Mete.  (Ky.) 
649.  Compare  Standley  v.  Arnow,  13 
Fla.  361;  Brown  v.  Humphreys,  i  J. 
J.  Marsh.  (Ky.)  394;  Blunt  v.  Atlan- 
tic, etc.,  R.  Co.,  55  Mo.  157.  But  the 
appearance  of  a  party  merely  to  take 
an  appeal  does  not  cure  any  defect  in 
the  service  of  citation  on  him.  Marin 
V,  Thierry,  29  La.  Ann.  362. 

Writ  ef  Error. — The  prosecution  of  a 
writ  of  error  is  an  appearance  which 
operates  to  cure  a  defective  service  or 
return.  Bustamente  v,  Bescher,  43 
Miss.  172. 

Taking  Bill  of  Ezoeptions.^The  taking 
of  a  bill  of  exceptions  is  an  appear- 
ance. Young  V,  Rankin,  4  How. 
(Miss.)  27. 

8.  Wisconsin, — Lowe  v.  Stringham, 
14  Wis.  222;  Barnum  v.  Fitzpatrick,  11 
Wis.  83;  Caughey  v,  Vance,  3  Chand. 


(Wis.)  315;  Blackwood  v.  Jones,  27 
Wis.  498. 

Arkansas. — Hester  v.  Murphy,  i 
Ark.   55;  Ball  v.  Kuykendall,  2  Ark. 

195. 

Montana, — Gage  v.  Maryatt,  9  Mont. 
265. 

Texas, — Perry  v.  McKinzie,  4  Tex. 

154. 
New  y<>r>t,— Malone  v,  Clark,  2  Hill 

(N.  Y.)658. 

/n(/iana.— -Jones  v.  Martin,  5  Blackf. 
(Ind.)  278;  Thayer  v.  Dove,  8  Blackf. 
(Ind.)  567. 

Nebraska. — Pearson  v.  Kansas  Mfg. 
Co.,  14  Neb.  211;  Shawang  v.  Love,  15 
Neb.   142;  Dean  v.  Kinman,  15  Neb. 

492. 

Missouri. — Ser  v.  Bobst,  8  Mo.  506; 
Matlock  V.  King,  23  Mo.  400. 

One  instituting  proceedings  for  the 
revision  of  the  action  of  an  inferior 
court  thereby  gives  to  the  court  exer- 
cising appellate  power  jurisdiction 
over  his  person.  Glass  v.  Smith,  66 
Tex.  548. 

JnsUoes  of  the  Peaoe. — An  appeal  by 
a  defendant  from  a  judgment  of  a  jus- 
tice of  the  peace  cures  all  defects  of 
service  of  summons;  the  defendant 
thereby  dispenses  with  summons  be- 
fore the  justice.  Gant  v.  Chicago, 
etc.,  R.  Co.,  79  Mo.  503;  Fitterling  v. 
Missouri  Pac.  R.  Co.,  79  Mo.  504;  Wit- 
ting V.  St.  Louis,  etc.,  R.  Co.,  28  Mo. 
App.  103;  Rice  V.  St.  Louis,  etc.,  R. 
Co.,  30  Mo.  App.  no;  Kansas  City, 
etc.,  R.  Co.  V.  Summers,  45  Ark.  295; 
Hopkins  v.  Harper,  46  Ark.  251. 
Drake  v,  Achison,  4  Greene  (Iowa) 
297;  Wyatt  V.  Freeman.  4  Colo.  14. 

Supervisors. — Appealing  from  the  ac- 
tion of  a  board  of  supervisors  waives 
a  defect  in  the  service  of  notice.  Libby 
V.  Mcintosh,  60  Iowa  329. 

Unanthoriied  Appeal. — And  where  the 
appellate  court  has  jurisdiction  over 
the  subject-matter  it  has  power  to 
hear  the  case  if   the  parties  appear^ 
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Juriidiotion  of  Appeal. — While  jurisdiction  must  be  obtained  by 
compliance  with  the  provisions  of  law  conferring  appellate  juris- 
diction, and  consent  does  not  confer  jurisdiction  upon  an  appel- 
late court  to  hear  an  appeal/  yet  by  taking  an  appeal  from  an 
inferior  court,  in  a  case  where  the  inferior  court  had  no  jurisdic- 
tion, and  its  judgment  was,  therefore,  void,  to  an  appellate  court 
which  had  both  original  and  appellate  jurisdiction;  the  appellate 
court  is  given  power  to  try  the  case  as  one  originally  brought 
therein.* 

Special  Appeal.— While  an  appeal  which  secures  a  trial  de  novo  is  a 
full  appearance  in  the  action  and  renders  it  immaterial  whether 
the  court  below  had  jurisdiction  or  not,  yet  there  may  be  a  special 
appeal  based  on  errors  alone.  In  such  a  case,  as  to  all  questions 
decided  by  the  lower  court  and  not  passed  upon  by  the  appellate 

notwithstanding  the  appeal  was   un-  8.  Smith  v,  Arapahoe  County  Dist. 

authorized.    V^rolson  v.  Anderson,  53  Ct.,  4  Colo.  335. 

Minn.  508;  Knies  v.  Green,  53  Minn.  In  case  of  an  appeal  from  a  judg- 

511.     See  Lee  v,  Parrett,  25  Minn.  128;  ment  of  a  justice  of  the  peace,  which 

Anderson  v.   Hanson,  28   Minn.  402;  is  void  because  in  excess  of  his  juris- 

Danforth  v.  Thompson,  34  Iowa  243;  diction,  if  issue  is  joined  in  the  appel- 

Mackey  v.  Briggs,  16  Colo.  143.  late  court,  the  case  stands  in  the  ap- 

Xassaehusetti.  —  In   bastardy  cases  pellate    court  as   though   issue   were 

the  proceedings  in  the  lower  court  are  joined  without  process.      Harrington 

merely  to  compel  the  appearance  of  v.  Heath,  15  Ohio  483;  Wood  v.  O'Fcr- 

the  defendant  in  the  Superior  Court,  rail,  19  Ohio  St.  427.     See  Danforth 

and  where,  in   that  court,  a  supple-  v.  Thompson,  34  Iowa  243.     And  the 

mental  complaint  is  filed,  it  is  too  late,  filing  a  demurrer  to  the  petition  on 

after  an  appearance  has  been  filed,  to  appeal  I^as  the  effect  of  entering  the 

object  either  to  irregularities  in   the  defendant's  appearance  as  in  an  origi- 

lower  court  or  to  the  jurisdiction  of  nal  action.      O'Neal  v.  Blessing,  34 

such  court.     Prince  v,  Gundaway,  157  Ohio  St.  33. 

Mass.  417.  Contra. — It  has  been  held  that  the 

Miseouri. — An  objection  that  the  ten  appellate  court  will  not  acquire  juris- 

days'  notice  required   by  Rev.  Stat.,  diction  of  an  appeal,  even  though,  as 

1881,  §  196,   of    presentation   in   the  an    original    proceeding,    the    action 

Probate  Court  of  demands  against  an  might  have  been  properly  commenced 

estate  was  not  given  is  waived  by  ap-  in  that  court.     McMeans  v.  Cameron, 

pearaqce  in  the   Circuit  Court  after  51  Iowa  691.     See  Kimble  v.  Riggin, 

appeal  thereto  and  submission  to  its  2  Greene  (Iowa)  245. 

jurisdiction  by  a  trial  on  the  merits.  ^ectment. — The  rule  stated  in   the 

Stephens  v.  Bernays,  119  Mo.  143.  text  is  applicable  to  an  action  of  eject- 

PennsylTania. — By  entry  of  bail  for  ment.  If  such  action  is  brought  be- 
payment  of  debt,  interest,  and  costs,  fore  an  inferior  court  which  has  no 
and  general  appearance  for  defendant  jurisdiction  of  it,  appealing  from  the 
in  the  court  of  Common  Pleas,  an  at-  judgment  of  such  court  to  an  appel- 
tachment  issued  by  a  justice  of  the  late  court  having  original  jurisdiction 
peace  under  the  foreign  attachment  over  actions  of  ejectments  will  confer 
act  of  May  8,  1874  (P.  L.,  123),  is  dis-  jurisdiction  on  such  court  to  try  it  as 
solved  and  the  goods  of  the  defend^  one  originally  brought  therein.  Jen- 
ant  released  from  its  grasp;  and  the  kins  v.  Je£frey,  3  Wyoming  669.  While 
appeal  and  unconditional  appearance  this  case  was  not  strictly  one  of  ap- 
operate  as  a  waiver  of  objection  to  peal,  the  case  having  been  certified  to 
the  jurisdiction  by  reason  of  the  resi-  the  appellate  court  because  title  to 
dence  of  the  defendant  within  the  land  was  brought  in  question,  the 
state.  Wright9.Millikin,i52Pa.St.507.  principle  that  applying  to  the  court 

1.  Avery  v.  Woodin,  44  Hun  (N.  Y.)  for  relief  constitutes  an  appearance 

266.  was  applied. 
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court,  the  special  appeal  is  not  an  appearance  which  waives  juris- 
dictional questions.^  Yet  it  has  been  held  that  an  appearance  in 
the  appellate  court  estops  a  party  to  deny  his  appearance  in  the 
court  below.* 

2.  What  Gonttitntet  Appearance — Introdnotorj.— An  appearance  in 
the  appellate  court  of  one  who  has  not  appealed  does  not  au- 
thorize any  relief  for  him.' 

Motion  to  Dlimiw  Appoftl.— The  entry  of  a  special  appearance  for  the 
purpose  of  moving  to  dismiss  an  appeal  is  not  a  general  appear- 


ance. 

1.  Salter  v,  Dunn,  I  Bush  (K3r.)3ii; 
Freer  v.  White,  91  Mich.  74. 

Appeal  from  Juitico. — Where,  on  an 
appeal  from  a  justice's  court,  defend- 
ant appeared  in  the  appellate  court 
and  moved  to  set  aside  the  judgment 
of  the  justice,  such  an  appearance  and 
motion  would  not  cure  the  want  of 
service  of  summons  before  the  justice. 
Lutes  V,  Perkins,  6  Mo.  57. 

Whon  Hold  to  havo  Appoarod. — One 
who  has  been  constructively  sum- 
moned and  appears  for  the  first  time 
by  appealing  from  the  judgment  ren- 
dered against  him  will  only  be  held 
to  have  appeared  in  the  court  below 
on  the  day  the  mandate  is  entered,  as 
if  the  citation  had  been  entered  on 
that  day;  and  no  judgment  can  be 
rendered  against  him  at  that  term. 
Beazley  v,  Maret,  i  Bush  (Ky.)  466. 

Caro  In  Making  Appeal  Bpodal. — If 
the  defendant  wants  to  take  advantage 
of  an  irregularity  in  process  he  must 
be  careful  not  to  take  a  general  ap- 
peal, such  as  gives  a  trial  de  novo; 
generally  the  process  to  make  the  ap- 
peal special  from  a  justice's  court  is  a 
writ  of  certiorari,  based  exclusively 
on  errors.  Wood  v.  Randall,  5  Hill 
(N.  Y.)  264;  Lowe  V.  Stringham,  14 
Wis. 322.  See  Dunn  V.  Haines,  17  Neb. 
560.  where  it  was  held  that  error  and 
not  appeal  was  proper.  By  appealing 
defendant  entered  a  general  appear- 
ance. 

2.  Cleveland,  etc.,  R.  Co.  v.  Mara, 
26  Ohio  St.  185.  See  Cleveland,  etc., 
R.  Co.  v.  Wick,  35  Ohio  St.  247. 

An  appeal  from  a  justice  of  the 
peace  is  a  complete  waiver  of  any  de- 
fects in  the  service  of  the  process. 
And  the  appeal  is  a  waiver  of  such 
defects  though  the  defendant  appeared 
before  the  justice  for  the  sole  pur- 
pose of  moving  to  set  aside  the  default 
for  defects  in  the  service  of  process. 
Gibbs  V.  Missouri  Pac.  R.  Co.,  ix  Mo. 


App.  459.      Compare  Briggs  v.  Hun;- 
pbrey,  i  Allen  (Mass.)  371. 

8.  Tegart  v.  McCaleb,  10  La.  Ann. 
288. 

Boei  Hot  AlTeot  Him.  —  An  appea. 
taken  and  prosecuted  in  the  name  01 
a  defendant,  who  was  constructively 
summoned,  without  his  knowledge  01 
consent,  and  dismissed  for  want  of  a 
bond,  should  not  be  regarded  as  an 
appearance  by  him,  or  as  operating  tc 
affect  his  right  to  proceed  in  the  cour>: 
below  to  vacate  the  judgment.  Parks 
V.  Cooke,  3  Bush  (Ky.)  168. 

But  see  In  re  Miller's  Estate,  23 
Pittsb.  Leg.  J.  N.  S.  200,  where  it  is 
held  that  a  legatee  who  appears  and 
testifies  before  the  Orphans'  Court,  on 
appeal  by  another  legatee,  has  notice 
and  is  bound  by  the  judgment,  though 
not  cited,  nor  made  a  party  to  th:. 
record. 

4.  Callahan  v.  Jennings,  16  Colo. 
471;  Law  V.  Nelson,  14  Colo.  409;  Sey- 
mour V.  Judd,  2  N.  Y.  464. 

Different  Oronndt.— Even  though  dif- 
ferent grounds  of  dismissal  are  urged, 
it  is  not  a  general  appearance.  Cal- 
lahan V.  Jennings,  16  Colo.  471. 

Filing  Pneoipoi  for  Sabpcsnaa. — Al- 
though the  motion  for  a  dismissal  of 
the  appeal  has  been  made  after  prsec- 
ipes  for  subpoenas  have  been  filed, 
still  the  filing  of  the  prscipes  does  no; 
constitute  a  voluntary  appearance  to 
the  merits  in  the  appellate  court.  Beck- 
wit  h  V.  Kansas  City,  etc.,  R.  Co.,  28 
Kan.  484. 

Appearanoe  In  Lowor  Court. — Appear- 
ance of  appellees  in  lower  court  to 
urge  dismissal  of  appeal  before  the  re- 
turn day  thereof  does  not  operate  as  & 
waiver  of  citation.  Schmitt  v,  Dronetj 
42  La.  Ann.  716. 

Joindor  in  Error. — But  where  ther^ 
is  a  joinder  in  error  before  the  motion 
to  dismiss  the  appeal  is  filed,  this  ij 
such  a  general  appearance  in  the  ap- 
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Argimieiit.— Arguing  the  case,  or  submitting  points  on  the  merits 
constitutes  a  full  appearance  before  the  appellate  tribunal.^ 

Hotidng  the  Appeal.— Noticing  the  appeal  for  argument  or  hearing 
is  a  positive  act  of  submissiod  to  the  court  which  amounts  to  a 
general  appearance.* 

Entering  Attorney'!  Hame  on  Docket.— The  mere  entry  in  the  case  of 
an  attorney's  name  for  the  defendant  oh  the  issue  docket  is  not 
an  appearance  in  the  appellate  court.' 

Obtaining  Time.— Obtaining  time  for  a  hearing  of  the  appeal  is  a 
general  appearance.* 

Aoqnieeoenee. — Any  acquiescence  in  the  proceedings  of  a  suit  in 
the  appellate  court  will  be  regarded  as  a  general  appearance.*^ 

pellate  court  as  waives  all  irregularity  der  the  rules  of  the  court,  this,  inde- 

in    the   mode    by   which   the   case   is  pendent  of   statutory  provision,  is  a 

brought   up.      Romaine  v.  Muscatine  full  appearance  and  submission  to  the 

County,  Morr.  (Iowa)  470.  But  this  case  court,  and  will  obviate  the  necessity 

was  not  an  appeal.     It  was  one  where  of  service  on  the  appellee.    Hohmann 

a  writ  of  error  was  used,  and  the  mo-  v,  Eiterman,  83  III.  92. 

tion  to  strike  the  case  from  the  docket  3.  Cassaday  v.  Reid,  4  Blackf.  (Ind.) 

was  grounded    upon  the  fact  that  it  178,  where  it  was  held  that  the  appel- 

had    not    been    brought    up    by    the  lant  could  dismiss  his  appeal  before 

method  directed  by  law.     The  report  the  defendant  has  appeared  and  thus 

does  not  state,  but   counsel  probably  escape  the   payment  of  a  docket  fee, 

insisted,  that   an    appeal,    instead    of  and  that  this  was  not  prevented  by  the 

error,  was  the  proper  remedy.  attorney    for    appellee    entering    his 

Estoppel. — Where    a   party   appears  name  on  the  docket, 

and  resists  a  motion  to  dismiss  his  ap-  The  entering  by  an  attorney  of  his 

peal  he  is  estopped  from  saying  that  name  as  attorney  for  appellee,  and  in- 

he  has  no  appeal.    Corinne  Mill  Canal,  quiries  by  him  after  the  case,  is  not 

etc.,  Co.  V,  Johnson,  7  Utah  327.  such  an  appearance  by  the  appellee  as 

1.  Pickersgill  v.   Read,  7   Hun  (N.  to  waive  the  necessity  of  notice  of  ap- 

Y.)  636;     Matthews   v,  Marin  County  peal.     Halford  v.  Coe,  4  Kan.  486. 

Ct.,7oCal.  527.  4.  Guilderland   Overseers   v.   Knox 

Coupled    with     Protest.  — Submitting  Overseers,  5  Cow.  (N.  Y.)  364. 

points  on  the  merits,  although  includ-  An  application  to  the  court  for  an 

ing  a  protest  against  the  exercise  of  extension  of  time  in  which  to  prepare 

jurisdiction  of  the   court,  waives  the  and   serve   a   bill  of  exceptions  is  a 

right  to  object  ^  the  notice  of  appeal  general  appearance.     Ellis  v.  Ellis,  13 

not  having  been  sent  in  time.    Pickers-  Neb.  91.    See  Warren  v.  Dick,  17  Neb. 

gill  V.  Read,  7  Hun  (N.  Y.)  636.  241. 

Hot  to  Extraneous  Matters. — But  an  6.*  Morrow  v.  Carpenter,   i  Greene 

argument  of  one  matter  is  not  an  ap-  (Iowa)  469. 

pearance  in  other  matters  with  which  Leave  to  Withdraw  Transcript. — An 

it  has  no  connection.     Pistor  f.  Hat-  application  to  the  appellate  court  for 

field,  46  N.  Y.  249,  where  it  was  held  an  order  granting  leave  to  withdraw 

that  the  plaintiff's  appearance  and  ar-  the  transcript  with  a  view  to  testing 

gument  of  the  appeal  from  an  order  its  correctness  is  an  appearance  in  that 

sustaining  a  demurrer  was  no  waiver  court.     Williams  v.  La  Penotiere,  26 

of  appeal  from  the  order  setting  aside  Fla.  333. 

inquest  and  judgment.  Demurrer. — A  demurrer  to  a  petition 

9.  Pearson  v,  Lovejoy,  53  Barb.  (N.  praying  the  court  to  correct  the  note 

Y.)407;    Durfee  v.  McClurg,  5  Mich,  of  testimony  in  a  cause  pending  on  ap- 

531.  peal  is  a  sufficient  appearance  to  dis- 

Filing  Trial  Hotiee. — Where  the  ap-  pense  with  notice.    £x  p,  Henderson, 

pellee,  in   an  appeal  taken  from  the  84  Ala.  36. 

judgment  of  a  justice  of  the  peace.  Agreeing  to  a  Statefient   of  Facts. — 

files  a  trial  notice  with  the  clerk,  un-  Agreeing  to  a  statement  of  facts  after 
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S.  Effect  of  a  Oeneral  Appearance— WiItw  of  hrooMs  and  Votiot.— 
Where  the  object  of  a  notice  of  appeal  is  accomplished  by  a 
general  appearance,  it  is  immaterial  whether  the  notice  is  given  or 
not ;  in  such  a  case  no  notice  whatever  is  necessary  to  be  shown.* 
And  the  appearance  of  the  defendant  in  error  waives  all  irreg. 
ularity  of  the  return  of  the  writ  of  error;  likewise  the  citation 
itself  is  waived  by  an  appearance.'  I 

Time. — Besides  waiving  process,  notice,  and  citation,  a  general  I 

appearance  in  the  appellate  court  will  waive  the  defect  that  cer- 
tain proceedings,  necessary  to  the  appeal,  were  not  done  in  time.' 

judgment,  and  after  notice  of  appeal,  Brier    v,   Chicago,  etc.,   R.    Co.,  66 

is   not   an  appearance.      De  Witt  v.  Iowa  602. 

Monroe,  20  Tex.  289.  What  li  an  Appoaranoe  on  Appeal.— 

Withdrawal    of    Hotloe.— A    general  Accepting  service  of  notice  to  take  dep- 

notice  of  retainer  served  by  an  attorney  ositions  by  appellant  after  the  appeal, 

in  ignorance  that  no  appeal  undertak-  and  appearing  at  the  taking  of  the 

ing    has    been     filed,    should,    when  depositions,  is  such  a  general  appear- 

coupled  with  a  motion  to  dismiss  the  ance   by  the  appellee  as  waives  the 

appeal,  be  allowed  to  be  withdrawn,  failure  to  give  the  notice  of  appeal. 

Schaffer  v.  Jones  (Buffalo  Super.  Ct.),  Likewise  the  notice  is  waived  by  the 

20  N.  Y.  Supp.  531.  appellee  when  he  has  witnesses  sub- 

Olvlng    Votloe   of  Appeal.  —  Giving  poenaed  to  attend  the  trial  in  the  ap- 

notice  of  appeal  to  the  appellate  court  pellate  court.     Bates  v.  Scott,  26  Mo. 

does  not  operate  as  an  appearance  of  A  pp.  426. 

the  party  to  amotion  in  which  notice  2.  Wood  v.  Lide,  4  Cranch.  (U.  S.) 

was  necessary.     De  Witt  v,  Monroe,  180:  Chambers  v.  Hodges,  3  Tex.  517; 

20  Tex.  289;   McKinney  v.  Jones,   7  Oppenheimer  v,  Guckenheimer  (Fla., 

Tex.  599.     Compare  Jones  v,  Merrill,  1894),  15  So.  Rep.  670.     Compare  ]^jc)l- 

73    Iowa    235;   Weaver    v.   Stone,    2  sonville,  etc.,  R.  Co.  v,  Woodmouth, 

Grant's  Cas.  (Pa.) 422;  Green  v,  Elbert,  26  Fla.  368. 

137  U.  S.  622;   Symmes  v.  Major,  21  Petition. — The  petition  for  a  writ  of 

Ind.  444;   Holcomb  v.  McDonald,  12  error  is  waived  by  the  appearance  of 

Ind.  566;   Hall  v,  Reynolds,  14  Ind.  the  defendant  in   error.     Seybold  v. 

472.  Boyd,  14  Tex.  460. 

1.  Cb/fy>rif»a.*— McLeran  V.  Shartzer,  Federal  Praotioe. — A  service  of  cita- 

5  Cal.  70;  Shay  v,  San  Francisco  Ct.,  tion  of  a  writ  of  error  to  a  court  of  a 

57  Cal.  541;    Reynolds  v.  Harris,  14  state,   made   upon  the   defendant    in 

Cal.  677;  Hayes  v,  Shattuck,  2x  Cal.  error  in  another  state  by  the  marshal 

53;  Mahoney  v,  Middleton,  41  Cal.  41;  of  the  latter  state,  i&  an  irregularity 

Matthews   v,   Marin   County  Ct.,    70  which  can  only  be  taken  advantage  of 

Cal.  527.  by  motion  to  dismiss  made  promptly, 

Missouri — Deatley  V.  Potter,  29  Mo.  on    an    appearance    limited    to    that 

App.  222;    Fisher   v.  Anderson,    loi  special  purpose.     Renaud  v.  Abbott, 

Mo.  459;  Dooley  v.  Missouri  Pac.  R.  116  U.  S.  277. 

Co.,  83  Mo.  103:   Priest  v,   Missouri  Tenneeeee. — Notice  of  writ  of  error 

Pac.  R.  Co.,  85  Mo.  521.  is  waived  by  appearance  and  moving 

Iowa.  —  McCormick    v.    Bishop,    3  to  dismiss  for  want  of  notice.    McBee 

Greene  (Iowa)  99.  v.  McBee,  i  Heisk.  (Tenn.)  558. 

Indiana, — Beck    v.   State,    72    Ind.  8.  Settlement  of  a  Statement  of  Eaets. 

251.  — Where  notice  of  the  settlement  of  a 

South  Dakota. — Holden  9.  Haserodt,  statement  of  facts  was  given  for  a  day 

9  S.  Dak.  220.  beyond  the  statutory  limit,  and  within 

Failnre  to  Serve  Notioe  on  Olerk. — But  such  period  the  time  for  settling  the 

a  failure  to  serve  notice  of  an  appeal  statement  was  extended  by  the  court 

upon    the    clerk    of    the   trial    court  to  a  later  day,  although  such  notice 

within  the  time  required  by  the  atatute  and  extension  are  illegal,  an  appear^ 

is  not  waived  by  the  appearance   of  ance  at  such  settlement,  and  a  subse- 

the  appellee  in  the   appellate  court  quent    appearance    in  the    appellate 
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But  the  failure  to  take  certain  subsidiary  steps,  or  to  perfect 
transcripts,  etc.,  within  the  statutory  time  must  not  be  confounded 
with  a  failure  to  commence  the  proceeding  in  error  within  the  time 
prescribed  by  statute  after  the  rendition  of  the  judgment  com- 
plained of.  Parties  to  a  proceeding  in  error  cannot,  by  private 
agreement  or  consent,  nor  by  a  voluntary  appearance  (in  the  ab- 
sence of  facts  which  should  estop  them  to  deny  the  jurisdiction  of 
the  court)  confer  upon  the  appellate  court  power  to  hear  and  de- 
termine an  appeal  proceeding  after  the  expiration  of  the  time 
limited  therefor.* 

IrregvlaritiM. — All  mere  clerical  misprisions  and  immaterial 
irregularities  are  waived  by  a  general  appearance  in  the  appellate 
court.* 

4.  Case  Semanded. — Where  a  judgment  is  reversed  in  the  appel- 
late court  for  want  of  process,  and  the  cause  is  remanded  for  new 
proceedings,  the  appearance  of  the  defendant  in  the  appellate 
court  dispenses  with  any  further  process  in  the  court  below.' 

court,  waives  all  defects.      Boyer  v.  Omitting  to  State  Beasons. — Whereon 

Boyer,  4  Wash.  80.      See  Snyder  v,  a  petition  of    appeal    the    appellant 

Kelso,   3  Wash.    181;    Cadwell.   etc.,  omitted  to  state  the  reasons  in  the  ap- 

Mortg.  L.  Co.  V  North  Yakima  First  peal,  and    the  respondent  answered 

Nat.  Bank,  3  Wash.  188.  the  petition,  it  was  held  that  he  was 

Tiling  Appeal  Bond.  —A  motion    to  too  late,  afterwards,  to  object  to  any 

dismiss  the  appeal  because  the  appeal  defects  in  the  petition  in  matters  of 

bond  was  not  filed  in  time  comes  too  form.      Rogers  v,   Cruger,   3  Johns, 

late  after  appearance.     Price  v.  Pitts-  (N.  Y.)  564. 

burgh,  etc.,  R.  Co.,  40  111.  44.  Ho  Tranioript  Filed. — A  general  ap- 

But  a   party  may   make  a   special  pearance  in  the  appellate  court  will 

appearance  to  move  to  dismiss  for  a  waive    a    failure    to    file    transcript, 

failure  to  file  the  appeal  bond  in  time.  Cromwell  v.  Baty,  43  Ind.  358.     Com* 

Lucas  V.  Beebe,  88  111.  367.  pare  Caylor  v.  Luzadder  (Ind.,  1894), 

Filing  Tranioript. — A  general  appear-  36  N.  E.   Rep.  909;  Nelson  v.  Rock- 

ance  waives  the  defect  that  the  tran-  well,  14  111.  375. 

script  was  not  filed  in  time.   Steven  v,  8.    Wharton  v.  Clay,  4  Bibb  (Ky.) 

Nebraska,  etc.,  Ins.. Co.,  29  Neb.  187.  167;  Hockaday  v.  Com.,  4  T.  B.  Mon. 

Federal  Praetioe.— The  citation  in  the  (Ky.)  13;    Maude  v.    Rodes,  4   Dana 

U.  S.  Circuit  Court  of  Appeals  must  (Ky.)  147;  Grace  «/. Taylor,  i  Bibb  (Ky.) 

be  made  returnable  not  exceeditig  30  430;  Graves  v,  Hughes,  4  Bibb  (Ky.) 

days  from  the  day  of  signing;  but  a  84;    Bradford    v,    Gillespie,   8    Dana 

defect  in  such  particular  is  cured  by  (Ky.)68. 

the   entry   of  a   regular  appearance.  Bevivor. — If  a  cause  is  reversed  for 

Freeman  v.  Clay,  48  Fed.  Rep.  849.  a  failure  to  serve  a  copy  of  the  order 

1.  King  V.  Penn,  43  Ohio  St.  57.  of  revivor  upon  the  administrator  of  a 
The  waiver  of  process  and  entry  of  deceased  defendant,  upon  the  return 
appearance  upon  a  petition  in  error  of  the  case,  the  administrator  having 
prior  to  the  filing  of  the  same,  by  at-  appeared  in  the  appellate  court,  it 
torneys  of  record  of  the  defendant  in  will  be  unnecessary  for  a  copy  of  the 
error,  takes  effect  as  of  the  filing  of  order  reviving  the  suit  to  be  served 
the  petition;  and  where,  after  such  in-  upon  the  administrator.  Bently  v, 
dorsement  of  appearance  is  made  and  Gregory.  7  T.  B.  Mon.  (Ky.)  369. 
before  the  petition  is  filed,  the  defend-  Attaohment. — Where  a  judgment  in  a 
ant  in  error  dies,  the  waiver  and  entry  suit  brought  by  attachment  is  re- 
of  appearance  is  of  no  legal  effect,  versed  for  an  insufficient  writ  or  in- 
McGuire  v,  Ranney,  49  Ohio  St.  372.  sufficient  service,   taking  an  appeal, 

2.  Collins  V,  Lowry,  2  Wash.  (Va.)  or  suing  out  a  writ  of  error  to  an  ap- 
75;  Pearce  v.  Swan,  2  111.  267.  pellate  court  is  an  appearance,  and  on 
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— The  principle  that  one  whose  rights  are  to  be  affected  by  a 
proceeding  must  have  notice  and  an  opportunity  to  be  heard,  but 
that  the  notice  is  waived  by  voluntary  appearance,  is  equally 
applicable  to  the  proceedings  before  inferior  bodies,  such  as 
boards,  councils,  commissioners,  etc.  The  appearance  of  the 
party  before  these  bodies  waives  notice.* 

ZV.  Special  Afpxabancb— 1.  Defined. — A  special  appearance  is 
one  made  for  the  purpose  of  urging  jurisdictional  objections.* 

return  of  the  case  the  party  must  ap-  rules  of  the  department.     People  r. 

pear  as  if  he  had  been  served  with  a  French  (Supreme  Ct.)  x  N.   Y,  Supp. 

summons.     Reeder  v.  Murray,  3  Ark.  638. 

450.  But  an  appearance  before  commis- 

1.  Coundli. — In  a  proceeding  before  sioners  does  not  waive  a  jurisdictional 

a  city  council  to  assess  land  to  con-  defect.     Thus  where  a  board  makes 

struct    a    sewer,    if    a    corporation,  an   order    increasing    an    assessment 

whose  land  is  assessed,  appears  be-  without  a  complaint  having  been  filed,, 

fore  the   council  and   files   a  remon-  as  required  by  law,  and  the  party  as- 

strance.  this  is  a  waiver  of  the  defeat  sessed  appears  and  moves  to  set  aside 

in  a  notice   that  it  was  not.  therein  the  order,  such  appearance  does  not 

designated  by  its    proper    corporate  confer  jurisdiction  by  relation,  and  s 

name.      Lake    Erie,   etc.,    R.    Co.    v.  refusal  to  set  aside  the  order  does  not 

Bowker  (Ind.  App.,  1894),  36  N.   £.  make   it  valid.     People  v.   Goldtree, 

Rep.  864.  44  Cal.  323. 

The  fact  that  proper  notice  was  not  '  And  an  appearance  does  not  waive* 
given  of  a  meeting  of  the  board  of  re-  the  right  to  question  the  legality  of 
view  of  a  village  does  not  affect  its  the  appointment  of  a .  commissioner., 
jurisdiction  to  hear  and  decide  cases  Lewis  v.  St.  Paul  R.  Co.  (S.  Dak., 
in  which  the  parties  interested  are  1894),  58  N.  W.  Rep.  580. 
present  and  are  fully  heard.  State  v.  Astasson. — Proceedings  for  the  as- 
Gay  lord,  73  Wis.  306.  sessment  of  property  are  of  a  jadicial 

But  the  fact  that  a  property  owner,  character,  and  assessors  in  making  ao 

whose  land  had  been  assessed  for  the  assessment     act    judicially.     Where, 

widening  of  a  street,  appeared  before  therefore,  a  party  who  deems  himself 

the  city  council  and  filed  objections  to  aggrieved  by  their    proposed  action 

the  improvement,  and  afterwards  pro-  appears     before    assessors,    submits 

tested  against  the  report  of  the  com-  proof  in  support  of  his  claims,  asks  to 

missioners,   does    not    operate    as    a  have  his  assessment  reduced,  and  ob- 

waiver  of  his  right  to  object  to  want  tains  a    reduction,    without    making 

of  jurisdiction  in  the  council  over  the  other  objection,  he  is  precluded  from 

subject-matter  of    the  improvement,  subsequently  claiming    that  the    as- 

Dehail  v.  Morford,  95  Cal.  457.  sessors  had  no  jurisdiction  to  tax  him 

Commiasloners. — An  appearance  be-  at  all.     Matter  of  McLean,  138  N.  Y. 

fore  a  board  of  commissioners  or  conn-  15S. 

ty  supervisors  in  a  matter  over  which  Drainage  Prooeedingi. — Objections  ta 

they  have  jurisdiction  waives  notice,  defective  notices  in  proceedings  un- 

Orton  V.  Tilden,  no  Ind.  131;   Daggy  der  a  drainage  act  will  be  waived  by  a 

V.  Coats,   19  Ind.    259;    Milhollin  v.  subsequent  appearance.    Gilkerson  v, 

Thomas,  7  Ind.  165;  People  v.  Haugh-  Scott,  76   111.    510.     But  it  has   bees 

ton,  41    Hun   (N.   Y.)    558;    Kimball  held   that  it    must   appear    in    some 

V.  Alameda  County,  46 Cal.  19;  Spring  manner,   either  in    the    body  of  the 

Valley  Water  Works  v,  Schottler,  62  complaint;  or  in  the  copy  of  the  as- 

Cal.  69.  sessment    filed    as    an   exhibit,    that 

In  proceedings  before    the    police  there  was  some  notice.     Pickering  v. 

commissioners  of   New  York  city  to  State,  106  Ind.  228,  limiting  Albertsoa 

inquire  into  the  conduct  of  an  oflScer,  v.  State,  95  Ind.  370. 

the  ofiicer  by  a  general  appearance  2.  Clark    v.    Blackwell,    4    Greene 

waives  the  objection  that  the  charges  (Iowa)  441. 

were  not  sworn  to,  as  required  by  the  English    PractiM.— The     defendant 
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larisdietloii  orcr  Sulijaet-iiiattar. — But  an  objection  to  jurisdiction  over 
the  person,  to  be  availing,  must  not  be  raised  in  connection  with 
denial  #f  jurisdiction  over  the  subject-matter.  An  appearance  to 
deny  the  jurisdiction  of  the  court  over  the  subject-matter  is, 
according  to  the  weight  of  authority,  a  general  appearance.* 

2.  When  it  may  be  Made. — It  is  a  familiar  rule,  that  a  general 
appearance  waives  any  defect  in  the  process  and  confers  jurisdic- 
tion of  the  person.  To  avoid  the  effect  of  this  rule  it  is  the  com- 
mon practice,  when  it  is  desired  to  take  advantage  of  any  defects 
in  process  and  to  deny  jurisdiction  over  the  person,  to  appear 
specially  for  that  purpose  only.  A  special  appearance  is  only 
proper  when  a  party  seeks  to  deny  the  jurisdiction  of  the  court 
over  his  person.* 

may  specially  appear  to  object  to  the  to  the  jurisdiction  of  the  court,  and  to 

jurisdiction  of   his   person;    such  an  quash   the   return  of  service^  do  not 

appearance  is  called  in  England  "an  amount  to  an  appearance  of  the  de« 

appearance  under  protest."     Dixon  v.  fendant.    U.  S.  v.  American  Bell  Tele- 

Wells»  25  Q.  B.  Div.  250.  phone  Co.,  29  Fed.  Rep.  17. 

Pennsylvania. — A  special  appearance  2.  Lowe  v,  Stringham,  14  Wis.  222* 

is  called  an  appearance  de  bene  esse  in  V(^hen  a  nonresident  does  not  intend 

Pennsylvania.     Bohlen  v,  Stockdale,  to  submit  himself  to  the  jurisdiction 

27  Pittsb.  L.  J.  199;  Ehrgood  v.  Orient  of   the  court,  he   may  either  appeal 

Ins.  Co.,  II  Pa.  Co.  Ct.  Rep.  665,  i  Pa.  specially  for  the   purpose  of   raising 

Dist.  Rep.  117.  the  question  of   jurisdiction   by   mo- 

1.  Fitzgerald  t'.  Fitzgerald,  137  U.  S.  tion,  or  he  may  allow  the  plaintiff  to 
98.  The  appearance  of  defendant  in  take  judgment  by  default;  the  ques- 
court  for  the  sole  purpose  of  objecting,  tion  of  jurisdiction  will  be  available 
by  motion,  to  the  jurisdiction  of  the  if  he  has  not  waived  it  by  his  own 
court  over  his  person,  is  not  an  ap-  act.  Reed  v,  Chilson,  142  N.  Y.  152. 
pearance  in  the  action;  but  ^here  Illegal  and  Void  Prooeis. — A  special 
such  motion  also  asks  to  have  the  appearance  may  be  made  for  the  pur- 
cause  dismissed,  on  the  ground  that  pose  of  showing  that  there  is  no  juris- 
the  court  has  no  jurisdiction  over  the  diction  of  defendant's  person  because 
subject-matter  of  the  action,  which  the  process  is  void  and  illegal.  Hark- 
motion  is  not  well  founded,  it  is  a  ness  v,  Hyde,  98  U.  S.  496;  Raquet  v, 
voluntary  appearance  which  is  equiv-  Nixon,  Dall.  (Tex.)  386;  DeWitt  v. 
alent  to  service  of  summons.  Elliott  Monroe,  20  Tex.  289;  Hagood  v.  Dial, 
V.  Lawhead,  43  Ohio  St.  172.  And  43  Tex.  625;  Robinson  v.  Schmidt,  48 
see  Handy  2^.  Insurance  Co.,  37  Ohio  Tex.  19;  Malcom  v,  Rogers,  i  Cow. 
St.  366,  where  it  was  held  that  the  (N.  Y.)  i;  Kinkade  v,  Myers,  17 
-motion  attacked  the  jurisdiction    of  Oregon  470. 

the  court  over  the  subject-matter  and  Lack    of   Prooeif.  —  So  a   defendant 

constituted    a    voluntary  appearance  may  specially  appear  to  show  a  total 

waiving  defects  in  the  service  of  sum-  want  of  process, 

mons.  Ohio, — Smith  v.  Hooner,  39  Ohio  St. 

Contra. — There  are  cases  which  hold  249. 

that  a  defendant  may  appear  specially  Wisconsin. — Allen    v,    Lee,   6  Wis. 

to   object  to  the  jurisdiction   of  the  478;  Sanderson  z^.  Ohio  Cent.  R.,  etc., 

court,  either  over  his  person  or  the  Co.,  61  Wis.  609. 

subject-matter  of  the  suit.     Porter  v,  Missouri, — Lutes  v,  Perkins,  6  Mo. 

Chicago,    etc.,    R.    Co.,    i    Neb.    14;  57;  Fare  v.  Gunter,  82  Mo.  522;  Pome- 

Coropsey  v.  Wiggenhorn,  3  Neb.  116.  roy   v,   Betts,  31   Mo.  419;   Schell   v. 

See  Crowell  v,  Galloway,  3  Neb.  215.  Leland,  45  Mo.  289;  Huflf  v.  Shepard, 

All  allegations  in  a  plea  in  abatement,  58   Mo.    242;    Rippstein   v,   St.   Louis 

showing  that  the  cause  of  action  and  Mut.  L.  Ins.  Co.,  57  Mo.  86;  Smith  ^ 

subject-matter  did    not  arise   within  Rollins,  25  Mo.  408. 

the   jurisdiction    of    the   court,   such  Michigan, — Wright    v,    Russell,    19 

plea  being  presented  solely  to  object  Mich.  346;  Michels  v»  Stork,  44  Mich. 

621 


Sptdal  AppMnaoe.                APPEARANCES.  statM  whm  InhiUtid. 

3.  States  where  Special  Appearanee  it  Inhibited — Tesat. — In  Texas 
there  is  no  such  thing  as  a  special  appearance ;  any  application  to 

2;   McLean  v,   Isbell,   44  Mich.    139.  Maine. — Mitchell  v.  Union  L.   Ins. 

Brown    v,   Thompson,   29    Mich.    72;  Co.,  45  Me.  104. 

Schwab  V.  Mabley,  47  Mich.  512;  Ix>we  Florida. — Standley  v.  Amow,  13  Fla. 

V.  Leech,  44  Mich.   163;  McCasIin  v.  361. 

Camp,  26  Mich.  39a  Pennsylvania. — Boland  v.  Mason,  66 

Kansas. — Green  v.  Green,  42  Kan.  Pa.  St.  138;  Mickew  v.  McCoy,  3  W. 

634;   Branner  v.   Chapman,    11   Kan.  &  S.  (Pa.)  501. 

118;  Bentz  V,  Eubanks,  32  Kan.  321;  South  Carolina. — Lanneau  v.  Ervin, 

Shaw  V.  Rowland,  32  Kan.  154;  Sin-  Z2  Rich.  (S.  Car.)  31. 

cock  V.  Emporia  First  Nat.  Bank,  14  Maryland. — Clark  v.  Bryan,  16  Md. 

Kan.  529.  171. 

/<?wa.— Hynde  v.  Fay,  70  Iowa  433;  California. — Gliddin  v.  Packard,  28 

Hodges  V.  Brett,  4  Greene  (Iowa)  345;  Cal.  649. 

Milbourn   v.   Fonts,  4  Greene  (Iowa)  Arkansas.  —  Ferguson    v.    Ross,    5 

346;  Ulmer  v.  Hiatt,  4  Greene  (Iowa)  Ark.  517;  Gooch  v.  Jeter,  5  Ark.  383; 

439;  Weil  V,  Lowenthal,  10  Iowa  575;  Peel  v.  January,  35  Ark.  331. 

Converse  v.  Warren,  4  Iowa  158.  North  Carolina. — England  v.  Garner, 

Indiana, — Coplinger  v.   Steamboat  90  N.  Car.  197. 

David  Gibson,  14  Ind.  480;   Scott  v.  Nebraska. — McCormick  Harvesting 

Hull,     14     Ind.    136;     Campbell     v.  Mach.  Co.  v.  Schnieder,  36  Neb.  206. 

Swasey,  12  Ind  70;  Carr  v.  Boone,  108  United  States. — Hill  v.  Mendenhall, 

Ind.  241.  21  Wall.  (U.  S.)453;  Graham  v.  Spen- 

Massachusetts. — Walling    v.    Beers,  cer,  14  Fed.  Rep.  603;  National  Fur- 

120  Mass.   548;    Nye  v.   Uscomb,   21  nace    Co.   v.   Moline   Malleable    Iron 

Pick.  (Mass.)  263;  Ames  v.  Winsor,  19  Works,  18  Fed.  Rep.  863;  Halstead  v. 

Pick.  (Mass.)  247.  Manning,  34  Fed.  Rep.  565;  Van  Ant- 

Illinois. — Graves  v.  Whitney,  49  111.  werp  v.  Hulburd,  7  Blatchf.  (U.  S.) 

App.  435;  Johnson  v.  Buell,  26  111.  66;  426. 

Dana  v.  Adams,  13  111.  691;  Martin  v.  All  the  above  cases  apply  the  prin- 

Judd,  60  111.  78;  Leslie  v.  Fischer,  62  ciple  that  the  defendant  may  appear 

111.  118.  specially  for  the  purpose  of  excepting 

Louisiana. — Billin  v.  White,  15  La.  to  the  jurisdiction  of   the  court;   of 

Ann.  624;    Marin  v.  Thierry,  29  La.  course  if  there  was  no  process  issued 

Ann.  362.  there   could    be    no    jurisdiction    ac- 

7V»i»rjj</.^-Tennes8ee  Bank  v.  An-  quired  by  a  special  appearance, 

derson,  3  Sneed  (Tenn.)  669.  DaCsstt  Im  Proetis.  —  The  defendant 

New  K{^i.— Camp  v.  Tibbetts,  a  E.  may  also  appear  specially  to  raise  ob- 
D.  Smith  (N.  Y.)  26;  Merkee  v.  Roch-  jections  on  account  of  defects  in  pro- 
ester,   13    Hun    (N.   Y.)  157;    Whee-  cess. 

lock    V.    Lee,    74    N.  Y.  495;    Clark  New  York. — Cunningham  v.  Goelet, 

V.  Van   Vrancken,   20  Barb.  (N.   Y.)  4  Den.  (N.  Y.)7i;  Allen  v.  Malcolm, 

278;     DeWandelaer     v.     Coomer.    6  la  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  335. 

Johns.  (N.  Y.)  328;  Wheeler  v.  Lamp-  Kansas. — Downing   v.    Gow  (Kan., 

man,  14  Johns.  (N.Y.)  481;  Vanderpoel  1894),  36   Pac.    Rep.  335;  Sincock  v. 

V.  Wright,  I  Cow.  (N.  Y.)  209;  Mann  Emporia   First   Nat.    Bank,    14    Kan. 

V.  Carley,  4    Cow.  (N.  Y.)  148:   Sul-  529;  Anglo-American   Packing,    etc., 

livan  V.  Frazee,  4  Robt.  (N.  Y.)  616;  Co.  v.  Turner  Casing   Co.,  34  Kan. 

Von  Hesse  v.  Mackaye  (Supreme  Ct.),  340. 

29  N.  Y.  St.  Rep.  234:  People  v.  John-  New  Jersey. — Cobb  v.  Decker,  4  N. 

son,   I    Thomp.   &    C.    (N.   Y.)    578;  J.  L.  133;  State  v.  Drake,  33  N.  J.  L. 

Cunningham  v.  Goelet,  4  Den.  (N.  Y.)  194. 

71.  Indiana. — New  Albany,  etc.,  R.  Co. 

Alabama. — Stetson  v.  Goldsmith,  30  v.  Cowles,  13  Ind.  490;  Campbell  v. 

Ala.  602.  Swasey,  12  Ind.  70. 

Minnesota.  —  Covert    v.    Clark,    23  AV^ra/ia. ^-Newlove  v.  Woodward, 

Minn.  539;  Hastings  First  Nat.  Bank  9  Neb.  50a. 

V.  Rogers,  12  Minn.  529;  Higgins  v.  A/ot'it^.— >Maine  Bank  v.  Henrey,  si 

Beveridge,  35  Minn.  a85.  Mo.  3S. 
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the  court,  even  to  quash  process,  constitutes  a  general  appearance. 
Elsewhere  the  defendant  may  obtain  the  judgment  of  the  court 
upon  the  sufficiency  of  the  service,  without  submitting  himself  to 

the  jurisdiction  of  the  court.  In  Texas,  by  statute,  if  he  asks 
the  court  to  determine  any  question,  even  that  of  service,  he 
submits  himself  wholly  to  its  jurisdiction.^ 

Massachusetts. — Ames  v.  Winsor,  19  general     appearance,     see     Mexican 

Pick.  (Mass.)  247.  Cent.    Co.    v,    Charman    (Tex.     Civ. 

Wisconsin, — Allen   v.    Lee,   6    Wis.  App.,  1894),  24  S.  W.  Rep.  958;  Cen- 

478;  Upper  Mississippi  Transp.  Co.  v,  trai,  etc.,  R.  Co.  v,  Morris,  68  Tex.  49; 

Whictaker,   16  Wis.  220:  Williami  v.  Feibleman  v,  Edmonds,  69  Tex.  334; 

Stewart,  3  Wis.  773;  Bell  v,  Olmsted,  Douglas  v.   Baker,  79  Tex.  499;  Ran- 

18  Wis.  69.  dall  V,  Meredith  (Tex..   1889).  ii   S. 

///«;fM>.— Schoonhoven  v,   Gott,  20  W.  Rep.  170. 

111.  46;  Johnson  v.  Buell,  26  111.  66.  Honrasidsnti. — A    motion   to    quash 

See  cases  in  preceding  note.  citation  made  by  a  defendant  served 

And  the  court  has  no  right  to  re-  with  citation  without  the  state  oper- 

quire  him  to  answer  to  the  merits  if  ates  as   an  appearance    to  the   next 

he  has  not  in  fact  been  served  with  term  of  the  court.     Pace  v.  Potter,  85 

process,  and  this  is  true  whether  the  Tex.  473;  York  v.  State,  73  Tex.  651; 

action  is  transitory  or  local.     Chesa-  Fairbanks  v,  Blum,  2  Tex.  Civ.  App. 

peake,  etc.,  R.  Co.  v.  Heath,  87  fCy.  479. 

651. '  And  the  same  rule  applies  in  case  of 

But  it  has  been  held  that  a  motion  a  nonresident  corporation;  a  plea  to 

to  quash  process  for  a  defect  which  is  the  jurisdiction  of  the  court  over  its 

amendable  on  motion  is  such  an  ap-  person  is  a  waiver  of  immunity  from 

pearance  as  dispenses  with  the  neces-  the  jurisdiction  of  the  courts  of  Texas 

sity  to  amend.    McClanahan  v.  Brack,  by     reason     of     nonresidence.       St. 

46  Miss.  246;  Spratley  v.  Kitchens,  55  Louis,    etc.,   R.   Co.    v.   Whitley,   77 

Miss.  578.     But  see  Bushey  v,  Raths,  Tex.  126. 

45  Mich.  181.  And    this    ruling   and   doctrine    is 

And  a  mistake  in  the  return  day  of  not  in  conflict   with   the    Fourteenth 

a  writ  may  be  amended  by  leave  of  Amendment  to  the   federal  constitu- 

court,  after  the  special  appearance  of  tton;  the  denial  of  a  right  to  be  heard 

the  defendant  to  plead  to  the  jurisdic-  before  judgment  simply  as  to  the  suf- 

tion.       Hamilton    v.    Ingraham,    121  ficiency  of  the  service  does  not  operate 

Mass.   562;    Mclneffe  v,  Wheelock,  i  to  deprive  the  nonresident  defendant 

Gray  (Mass  )  600;  Fay  v,  Hayden,  7  of  liberty  or  property.     Because  the 

Gray  (Mass.)  41;    Hart   9.   Waitt,   3  mere  entry  of  a  judgment  for  money, 

Allen  (Mass.)  532;    Austin  v,  Lamar  which  is  void  for  want  of  proper  ser- 

F.  Ins.  Co.,  108  Mass.  338.  vice,    touches    neither.      It    is    only 

1.  York  V.  Texas,  137  U.  S.  20.  when  process  is  issued  thereon  or  the 

Defendant  appeared  and  excepted  judgment  is  sought  to  be  enforced 
to  the  jurisdiction  of  the  court,  and  that  liberty  or  property  is  in  present 
moved  to  quash  the  attachment,  stat-  danger.  If  at  that  time  of  immediate 
ing  that  he  appeared  for  the  purposes  attack  protection  is  afforded,  the  sub- 
expressed  therein  alone:  and  in  his  stantial  guarantee  of  the  amendment 
other  answer  he  stated  that  it  was  is  preserved;  and  there  is  no  just 
filed  without  any  intention  of  waiving  cause  of  complaint.  If  the  defendant 
h  s  other  pleas,  and  that  he  thus  takes  no  notice  of  the  suit,  and  judg- 
answered  to  the  merits  only  in  the  ment  is  formally  entered  upon  insuf- 
event  that  they  should  be  overruled,  ficient  service,  and  under  process 
This  pleading  of  the  defendant  en-  thereon  his  property  is  seized  or 
tered  an  appearance,  and  gave  the  threatened  with  seizure,  he  can  enjoin 
court  jurisdiction  over  his  person,  the  process  and  protect  the  possession 
Grizzard  v.  Brown,  2  Tex.  Civ.  App.  of  his  property.  If  the  judgment  is 
584.  pleaded  as  defensive    to  any  action 

And  that  a  special  appearance  to  brought  by  him,  he  is  free  to  deny  its 

object    to    jurisdiction    constitutes   a  validity.      While   it    might    be    more 
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Iowa.— In  Iowa  a  special  appearance  to  object  to  the  service  of 
notice  renders  further  notice  unnecessary,  and  will  be  held  as  a 
general  appearance  to  the  action.* 

California.— The  California  Supreme  Court  has  held  that  an  ap- 
pearance to  move  to  dismiss  for  want  of  jurisdiction  is  a  general 
appearance  to  the  action,*  but  it  has  also  been  held  that  there 
may  be  a  special  appearance  for  the  purpose  of  moving  to  set 
aside  the  service  of  summons  without  giving  jurisdiction  to  pro- 
ceed against  the  defendant.* 

Miuifldppi  —The  Mississippi  Supreme  Court  has  held  that  a  motion 
to  quash  the  return  on  a  scire  facias  is  a  general  appearance.* 

4.  How  to  Make  a  Special  Appearance — Common-iaw  Method.— If  the 
defendant  desired  to  object  to  the  irregularity  of  process,  or  the 
want  of  due  service,  he  made  a  special  appearance  by  means  of 
a  plea  in  abatement,  where  it  was  necessary  to  plead  any  matter 
of  fact,  on  which  his  objection  was  founded;  or  by  motion  to  dis- 
miss, where  the  objection  was  apparent  on  the  face  of  the  pro- 
ceedings, or  the  return  of  the  officer.' 

convenient  that  a  defendant  be  per-  Corporation. —  Appearance  to  object 

mitted  to  object  to  the  service,  and  to  the  sufficiency  of  service  upon  a  di- 

raise  fhe  question  of  jurisdiction,  in  rector  of  a  corporation  defendant   is 

the    first    instance,   in    the    court    in  sufficient  to  give  the  court  jurisdiction, 

which  suit  is  pending,  still  the  mere  Robertson  v.  Eldora,  etc.,  R.  Co.,  27 

question  of  convenience   is  not  sub-  Iowa  245. 

stance  of  right.     York  v,  Texas,  137.  Honresidents. — While  the  Code  of 

U.  S.  20.  Iowa  declares  that  a  special  appear- 

Appearanoe  at  Hezt  Term. — A  motion  ance  to  object  to  notice  obviates  the 

to  quash  service  of  process,  although  necessity  of  giving  the  party  appear- 

the  service  is  quashed,  operates  as  an  ing  any  further  notice,  yet  it  is  not 

appearance  to  the  next  term.     Fair-  intended  thereby  to  define  or  establish 

banks  v,  Blum,  2  Tex.  Civ.  App.  479;  the  jurisdiction  of  courts  over  non- 

St.   Louis,  etc.,  R.  Co.  v  Whitley,  77  residents.     Elgin  Canning  Co.  ».  At- 

Tex.     126;     i£tna     L.    Ins.    Co.     v.  chison,  etc.,  R.  Co.,  24  Fed.  Rep.  866. 

Hanna,   81    Tex.    487;    Kauffman    v,  2.  Douglass  v.   Pacific  Mail  Steam- 

Wooters,  79  Tex.  205,  ship  Co.,  4  Cal.  304. 

And  although  the  motion  to  quash  8.  Southern    Pac.   R.  Co.    v.    Kern 

is   erroneously  overruled,   still    such  County  Ct.,   59  Cal.  471;    Lander  v, 

motion  is  an  appearance  on  the  merits  Flemming,  47  Cal.  614;    Eldridge  v. 

at    the   subsequent    term.      Jones    v,  Kay,  45  Cal.  49;   Lyman  v.  Milton,  44 

Keith  (Tex.  Civ.  App.,  1893),  22  S.  W.  Cal.  631;   Gray  z^.  Hawes,  8  Cal.  562; 

Rep-  773;  -^tna  L.  Ins.  Co.  v.  Hanna,  Deidesheimer  v.  Brown,  8   Cal.  339; 

fix  Tex.  487.  Linden  Gravel  Min.  Co.  w.  Sheplar,  53 

And  likewise  the  motion  is  an  ap-  Cal.  245. 

pearance    although    it    is    passed    to  4.  Fisher  v.  Rattaile,  31  Miss.  471. 

another  term   without  action  on  the  5.  Brown  t^.  Webber,  6 Cush.  (Mass.) 

part  of  the  court.     Feibleman  v.  Ed-  564;  Nye  v,  Liscomb,  21  Pick.  (Mass.) 

munds,  69  Tex.  334.  266;  Schoonhoven  v.  Gott,  20  111.  46. 

1.  Iowa  Code,  ^  3626;  McFarland  v.  But  by  the  practice  as  it  obtained  in 

Lowry,  40  Iowa  468.  England  at  common  law  a  defendant 

Applieable  to  a  Jastico  of  the  Peaeo. —  first  entered  his    appearance    before 

The  rule  that  a  special  appearance  to  he  filed  any  plea.     There  was  no  dis- 

■object  to  the  notice  confers  jurisdic-  tinction    between    a    general    and    a 

fion,  is  applicable  in  proceedings  be-  special    appearance.      What    in    the 

fore  a  justice.     Church  v.  Grossman,  American  practice  is  called  a  special 

49  Iowa  444.     See  Stephens  v.  Will-  appearance  was  accomplished  in  Eng- 

in^ns,  46  Iowa  540;  Post  V.  Brownell^  land  by  a  technical  plea  to  the  juris- 

36  Iowa  497.  diction  after  a  general  appearance  bad 
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tJndar  fli«  Cod*.— Where  defendant  desires  to  raise  objections  to  the 
jurisdiction,  he  is  not  Obliged  to  do  so  by  answer  or  demurrer, 
but,  under  Code  practice,  may  appear  specially  for  that  purpose 
on  a  motion.^  But  it  is  competent  to  make  a  special  appearance 
by  an  answer.* 

5.  When  a  Special  Appearance  ii  Converted  into  a  Oeneral  One^ 
Introdvetory. — The  principle  to  be  extracted  from  the  decisions  on 
the  subject  as  to  when  a  special  appearance  is  converted  into  a 
general  one,  is,  that  where  the  defendant  appears  and  asks  some 
relief  which  can  only  be  granted  on  the  hypothesis  that  the  court 
has  jurisdiction  of  the  cause  and  the  person,  it  is  a  submission  to 
the  jurisdiction  of  the  court  as  completely  as  if  he  had  been  regu- 
larly served  with  process,  whether  such  an  appearance,  by  its 
terms,  be  limited  to  a  special  purpose  or  not.*    Where  a  party 

been  entered.    Chitty  on  Pleadings,  fraud  may  be  set  up  by  answer,  with* 

vol.  I,  457.  out  a  general  appearance.    Chubbuck 

Compare, — Tingley  v,    Bateman,  10  v,  Cleveland,  37  Minn.  466. 
Mass.    343;    Gardner    v.   Barker,    12        Minnesota.  —  Under    Comp.    Stat., 

Mass.  36;  Bernard  v.  Brewer,  2  Wash.  Minnesota,  c.  72,  §§  26,  37.  which  pro- 

(Va.)    26;  Wheeler    v.   Lampman,    14  vide  that  a  defendant  appears  in  an  ac- 

Johns.  (N.  Y.)  481 ;  Malcom  v.  Rogers,  tion  when  he  "  demurs,"  a  demurrer  to 

I  Cow.  (N.  Y.)  I.  the  complaint  for  want  oi  jurisdiction 

Demurrer. — An  appearance  for  the  of  the  defendant  corporation  is  an  ap- 

cxclusive  purpose    of  demurring    to  pearance,  and  subjects  such  defendant 

the  jurisdiction  does  not  admit  it  if  to  the  jurisdiction  of  the  court,  even 

the  substantial    matter  of  the  bill  is  though  he  protest  that  the  demurrer 

improper  for  the  cognizance   of   the  is  for  that  special  purpose.     Reynolds 

court.     Woodruff  v.  Young,  43  Mich,  v.    La    Crosse,   etc.,    Packet   Co.,    10 

54S.  Minn.  178. 

1.  Von  Hesse  v.  Mackaye  (Supreme        8.  Belknap  v,  Charlton,  25  Oregon 

Ct.),  29  N.  Y.  St.  Rep.  234;  Bryan  v,  41  ;Coad  v.  Coad,  41  Wis.  26;  Blackburn 

University  Pub.  Co.,  112  N.  Y.  383;  v.  Sweet,  38  Wis.  578;  Pry  v.   Hanni- 

Eldridge  v,  Kay,  45  Cal.  49;  Southern  bal,  etc.,  R.  Co.,  73  Mo.  126;  Sargent 

Pac.   R.   Co.  V,   Kern  County  Ct.,  59  v,  Flaid,  90  Ind.   501;  Layne  v,  Ohio 

Cal.  471;    Brown  v.  Rice,  30  Neb.  236;  River  R.  Co.,  35  W.  Va.  438;  Handy 

Porter  V.  Chicago,  etc.,  R.  Co.,  I  Neb.  v.    Insurance   Co.,   37   Ohio  St.   366; 

14;  Cleghorn  t^.  Waterman,  16  Neb. 226.  Bucklin  v.  Strickler,  32  Neb.  602;  Ault- 

In  almost  all  the  cases  where  a  man  v.  Steinan,  8  Neb.  109;  Bur- 
special  appearance  took  place,  the  dette  v.  Corgan,  26  Kan.  102. 
medium  of  making  it  seems  to  have  Beason  of  tiie  Sale. — The  reason  that 
been  by  motion.  See  the  cases  col-  under  such  circumstances  a  special  ap- 
lected  supra^  XV,  2,  When  it  may  be  pearance  is  converted  into  a  general 
Made.  one  is,  that  otherwise   the  defendant 

8.  Hamburger    v.    Baker,   35    Hun  would  be  given  this  advantage:  after 

(N.  Y.)  456;    Hankinson   v.   Page,  19  objecting  that  he  was  not  properly  in 

Abb.  N.  Cas.  (N.  Y.)  274;  Sullivan  v.  court,  he  could  go  in,  take  his  chance 

Frazee,  4  Robt.  (N.  Y.)  616.     See  Ma-  of  a  trial  on  the  merits,  and,  if  it  re- 

haney  v.  Penman,  i  Abb.  Pr.  (N.  Y.  suited  in  his  favor,  insist  upon  the 

Super.  Ct.)  34;  Varian  v.  Stevens,  2  judgment  as  good  for  his  benefit;  but 

Duer  (N.  Y.)  635.  if  it  resulted  against  him  he  could  set 

Where  the  service  of  process,  as  an  it  all  aside  upon  the  ground  that  he 
attachment  against  the  property  of  a  had  never  been  properly  got  into  court 
nonresident,  is  procured  by  fraudulent  at  all.  If  a  party  wishes  to  insist  upon 
devices,  the  court,  on  the  discovery  the  objection  that  he  is  not  in  court, 
thereof,  will  refuse  to  exercise  its  he  must  keep  out  for  all  purposes  ex- 
jurisdiction,  and  turn  the  plaintiff  out  cept  to  make  that  objection.  Lowe  Vm 
of  court;  and  the  facts  disclosing  the  Stringham,  14  Wis.  222. 
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appears  in  court  and  objects  by  motion  to  the  jurisdiction  of  the 
court  over  his  person,  he  must  state  specifically  the  grounds  of 
objection ;  by  not  so  stating  them  his  appearance  will  be  con- 
strued a  general  one,  although  he  moves  to  dismiss  on  that 
ground.* 

And  wlt«r*  a  Defendant  Beeomee  an  Aetor  in  the  suit  and  institutes  a 
proceeding  which  has  for  its  basis  the  existence  of  an  action  to 
which  he  must  be  a  party,  he  thereby  submits  himself  to  the  juris- 
diction of  the  court,  and  no  disclaimer  which  he  may  make  on 

Test. — If    the    defendant    asks    the  State  t^.  Buck  (La.,  1893},  15  So.  Rep. 

court  to  adjudicate  upon  some  question  531. 

affecting  the  merits    of    the    contro-  Xetioa  Held  Good. — A  motion  to  set 

versy,  or  for  some  relief  which  pre-  aside  a  judgment    in    the    following 

supposes  jurisdiction  of  the  person,  words:   *'  Now  comes  the  defendant, 

and  which  can  only  be  granted  after  Oliver  Green,  by  his  attorneys,  Welch 

jurisdiction  is    acquired,  he   will    be  &  Welch,  and  moves  the  court  to  set 

deemed  to  have  made  a  general  ap-  aside  the  judgment  rendered   on  the 

pearance,  and  to  have  submitted  him-  first  day  of  October,  1887,  in  favor  of 

self  to  the  jurisdiction  of   the  court,  the   plaintiff   herein,  for   the    reason 

and  cannot,  by  any  act  of  his,  limit  that  no  proper  service  was  had  on  the 

his  appearance  to  a  special  purpose,  defendant,  Oliver  Green,  in  said  suit," 

But  if  granting  the  relief  asked  would  is  a  special  appearance  only.     Green 

be  consistent  with  a  want  of  jurisdiction  v.  Green,  42  Kan.  654.     See  Simcockv. 

over  the  person,  he  may  appear  for  a  Emporia  First  Nat.  Bailk,  14  Kan.  529. 

special    purpose  without    submitting  Asking  for  Instmetion. — But  a  special 

himself    to    the    jurisdiction    of    the  appearance  is  not  converted   into  a 

court  for  any  other  purpose.     Belknap  general  appearance  by  words  in   the 

V.  Charlton,  25  Oregon  41.  motion   praying  the  judgment  of  the 

Btatate  PreaoiiMng  an  Appearanee. —  court  whether  the  defendant  should 

But  the  purpose  for  which  an  appear-  be  compelled  to  plead.     Fairbank  v, 

ance  is  made  is  unimportant,  as  is  the  Cincinnati,  etc.,  R.  Co.,4C.  C.  A.  403* 

intention  with  which  it  is  made,  if  the  54  Fed.  Rep.  420.     See  St.  Louis,  etc., 

act  done  is  one  which  the  statute  de-  R.Co.z^.  McBride,  141 U.  S.  i27;Jonest'. 

dares  is  such  as  gives  the  court  juris-  Andrews,  10  Wall.  (U.  S.)  327;  Carlisle 

diction  to  render  a  personal  judgment  v.  Weston,  21  Pick.  (Mass.)  537. 

against  the  person  appearing.     York  Amendment. — The  court  has  power 

V.  State,  73  Tex.  651.  to  allow  a  general   notice  of  appear- 

Designating  the  Purpose. — A  special  ance  to  be  amended  so  as  to  make  it 

appearance  designating  the  particular  special  only.     U.  S.  v,  Yates,  6  How. 

purpose  for  which  the  party  appears  605;   Hohorst    v,  Hamburg- American 

limits  the  appearance  to  that  particu-  Packet  Co.,  38  Fed.  Rep.  273. 

lar    matter.     Kinkade    v.   Myers,    17  Misnomer. — A  notice  of  a  motion  to 

Oregon  470;  Barbour  tf.  Newkirk,  83  set  aside  the  summons  on  the  ground 

Ky.  529.  of  a  misnomer  must  specify  that  it  is 

But  any  designation  of  purpose  is  for  the  purposes  of  the  motion  only,  or 

unavailing  if  the  court  is  requested  to  else  it  works  a  general  appearance, 

determine  questions  touching  the  mer-  Dole  v.  Manley,  11  How.  Pr.  (N.  Y. 

its,  and  not  relating  to  the  jurisdic-  Supreme  Ct.)  138. 

tion.    Gans  v,  Beasley(N.  Dak.,  1894),  Statutory  Bight. — But  a  motion  con* 

59  N.  W.  Rep.  714.  fined  to  the  single  object  of  enforc- 

1.  Bell  Bros,  v.  White  Lake  Lumber  ing    a    statutory    right,    though    not 

Co.,  21  Neb.  525:   Aultman  v*  Stein-  special  in  form,  cannot  be  considered 

man,  8  Neb.  109;  Bucklin  v^  Strickler,  a  waiver  of  such  right,  as  by  a  gen- 

32  Neb.  602;  Layne  v.  Ohio  River  R.  eral  appearance  for  other  purposes. 

Co.,  35  W.  Va.  438.  Law  v.  Nelson,  14  Colo.  409.     See  also 

An  exception  to  the  jurisdiction  of  Houlton  v.  Gallow  (Minn.,  1893),  57 

\\l^  zoTixx  ratione  persona ^  Xo  be  avail-  N.  W.  Rep.   141;  Sullivan  v,  Frazee, 

ing,  must  be  tendered  in  limint,  and  4  Robt.  (N.  Y.)  616;  Stearns  v,  Taylor, 

disencumbered  by  any  other    issue.  37  Mich.  88. 
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the  record,  that  he  does  not  intend  to  do  so,  will  be  effectual  to 
defeat  the  consequences  of  his  act.^ 

Attorney's  Ugnatnre. — The  filing  or  service  of  an  answer  or  motion, 
subscribed  by  an  attorney  "  as  attorney  for  defendant,"  is  not  a 
general  appearance  when  the  answer  or  motion  contains  allega- 
tions attacking  the  jurisdiction  of  the  court.* 

Votioo  of  Betainer.— But  in  some  jurisdictions,  the  service  of  a 
notice  of  retainer  being  a  general  appearance,  such  service  will 
constitute  a  general  appearance  although  it  is  done  for  the  pur- 
pose  of  making  a  motion  or  filing  an  answer  attacking  the  juris- 
diction of  the  court.' 

Hotioe  of  Appearanoe.— The  service  of  a  general  notice  of  appear- 
ance, accompanying  a  notice  of  motion  to  set  aside  a  judgment 
for  want  of  jurisdiction,  is  not  a  waiver  of  the  irregularity.* 

1.  Farmer  v.  Hartford  Nat.  L.  And  it  has  been  held  that  if  a  no* 
Assoc.  (Ct.  of  App.)f  52  N.  Y.St.  Rep.  tice  of  motion  is  signed  by  the  attor- 
346.  ney  generaUy,  without  restricting  his 

Vacating  Judgment. — Moving  to  va-  appearance  to  the  purpose  of  the  mo- 

cate  a  judgment,  where  the  motion  is  tion  only,  it  will  be  deemed  a  notice 

based  upon  nonjurisdictional  grounds,  of  retainer  generally  for  the  defend- 

such  as  error  in  the  judgment  or  other  ant,  which  operates  as  an  appearance 

irregularity,  as  well  as  upon  jurisdic-  generally  by  the    defendant    in    the 

tional  grounds,  constitutes  a  general  cause.     Dole  v.  Manley,  11  How.   Pr. 

appearance,  although  the  motion  re-  (N.   Y.   Supreme  Ct.)    138.     Compare 

cites  that  the  defendant  specially  ap-  Mahaney  v.  Penman,  4  Duer  (N.  Y.) 

pears.     Burdette  z^.  Corgan,  26  Kan.  603;  Douglass  v.  Haberstro,  8  Abb.  N. 

102;  Meixell  v,  Kirkpatrick,  29  Kan.  Cas.  (N.  Y.  Supreme  Ct.)  230;  Couch 

679;  Cohen  z/.  Trowbridge,  6  Kan.  385;  z^.  Mulham,  63  How.   Pr.  (N.  Y.  Su- 

Kaw.   L.  Assoc,   v.  Lemke,   40  Kan.  per.  Ct.)  79;  Krause  v.  Averill,  4  Civ. 

142;  Curtis  V.  Jackson,  23  Minn.  268.  Pro.  Rep.  (N.  Y.  City  Ct.)  410. 

2.  Hamburger  v.  Baker,  35  Hun  (N.  8.  Reed  v.  Chilson,  61  Hun  (N.  Y.) 
Y.)  455;  Sullivan  v.  Frazee,  4  Robt.  623.  See  Luce  v.  Trempert,  9  How. 
(N.  Y.)  616.  See  Lake  v.  Kels,  11  Pr.  (N.  Y.  Supreme  Ct.)  212;  Ham- 
Abb.  Pr.  N.  s.  (N.  Y.)  37.  burger  v.  Baker,  35  Hun  (N.  Y.)  455. 

Votioe  of  Motion. — Signing  generally  A  notice  of  retainer  given  by  the 

as  '*  attorney  for  plaintiff  and  respond-  attorney  of  one  of  several  defendants 

ent,'*  a  notice  of  motion  to  dismiss  against  whom  judgment  has  been  ren- 

for  want  of  jurisdiction  is  not  a  gen-  dered,  stating  that  he  appears  spe- 

eral  appearance  which  waives  objec-  cially  "  for  the  express  and  sole  pur- 

tion  to  jurisdiction.     Lake  v.  Kels,  11  pose  of  taking  an  appeal   from  the 

Abb.  Pr.  N.  s.  (N.  Y.)37.  judgment,*'  and  a  notice  of    appeal 

There  is  no  need  to  qualify  the  sig-  from  the  judgment  barring  and  fore- 
nature  by  the  addition  of  ''attorney  closing  said  defendant's  right  ''and 
for  the  purpose  of  this  motion  only.  from  each  and  every  part  of  said  judg- 
Noble  V.  Crandall,  49  Hun  (N.  Y.)474.  ment  and  from  the  whole  thereof," 

Contra. — But  the  rule  stated  in  the  constitutes  a  general  appearance  in 

text  has  been  denied.     Thus  when,  on  the  action.     Dikeman  v.   Struck,   76 

a  motion  by  a  defendant  to  set  aside  Wis.  332. 

the  service  of  summons  and  all  proceed-  4.  Bierce  v.  Smith,  2  Abb.  Pr.  (N. 

ings  thereunder,  his  attorneys  indorse  Y.  Supreme  Ct.)  411. 

their  names  on  the  motion  papers  as  The  service  with  an  answer,  served 

attorneys  for  the  defendant,  this  is  an  out  of  time,  of  the  only  notice  of  ap- 

appearance  in  the  action  suflBcient  to  pearance  for  the  defendant  given  in 

give  the  court  jurisdiction  of  the  case  the    action,   indorsed    thereon,   may, 

and  of  the  person  of  the  defendant,  where  such  notice  waives  an  advan- 

Phelps  v,  Phelps,  6  Civ.  Pro.  Rep.  (N.  tage  of  the  defendant  detrimental  to 

Y.  Supreme  Ct.)  118.  the  plaintiff's  proceedings— such  as  a 
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Want  of  Jnriidiction  and  Want  of  Eqnitj.— Moving  tO  dismiss  a  bill  for 
ivant  of  jurisdiction  and  also  for  want  of  equity  amounts  to  a 
voluntary  appearance.^ 

Bocnring  Sxtaniion  of  Time  —Obtaining  an  extension  of  time  for  the 
purpose  of  a  proceeding  in  which  defendant  refused  to  appear 
generally  in  the  action  is  not  a  general  appearance** 

Attacking  Complaint  or  Bntoring  into  Trial.— A  defendant  cannot  in  any 
form  limit  his  appearance  to  a  special  one  where  he  attacks  the 
complaint  on  the  merits,  or  where  he  enters  into  the  trial  and 
examines  witnesses.* 

misnomer — so  far  operate  to  render  motion,  does  not  make  an  appearance, 

•such  an  appearance  contingent  on  the  within  the  meaning  of  section  1014  of 

acceptance  of  such  answer  as  served  the  Code  of  Civil  Procedure,  so  as  to 

in  time,  as  to  render  the  retention  of  waive  the  service  of  the  summons  and 

both   a  waiver  of   such  irregularity,  amended  complaint.  Powers  v,  Braiy, 

notwithstanding  a  verbal  notice  at  the  75  Cal.  237. 

time  of  such  service,  and  a  subsequent  Contra, — An  application  for  an  ex- 
written  one,  of  a  refusal  by  the  plain-  tension  of  the  time  to  answer,  though 
tifif' s  attorney  to  receive  such  answer,  a  motion  be  pending  to  set  aside  the 
Lynch  v,  Andrews,  5  Robt.  (N.  Y.)  summons,  is  a  general  appearance. 
611.  Yale  V.  Edgerton,  11  Minn.  271. 

Amondmont. — If,  after  a  defendant  8.  Kansas, — Carter  v.  Tallant,  51 

files  a  general  notice  of  appearance,  Kan.  516. 

the  bill  is  amended  so  that  a  demur-  New  York, — Carpentier  v.  Minturn, 
rer  thereto  for  want  of   jurisdiction  65  Barb.  (N.  Y.)  293;  Mahaneyv.  Pen- 
will  no  longer  lie,  he  will  be  permitted  man,  4  Duer  (N.  Y.)  603;   Matter  of 
to  amend  his  general  notice  to  make  Macaulay,  27  Hun  (N.  Y.)  577. 
it  special  only,  unless  the  complainant  Pennsylvania, — Hoffman  v,  Kramer, 
will  stipulate  to  withdraw  his  amended  3  Pa.  Dist.  Rep.  238. 
bill,  and  proceed  on  the  original.     Ho-  ///inois.—McBsLne  v.  People,  50  111. 
horst  V.    Hamburg- American   Packet  503. 
Co.,  38  Fed.  Rep.  273.  Minnesota. — Curtis    v.   Jackson,   23 

1.  Jones  V,  Andrews,  10  Wall.  (U.  Minn.  268;  Frearv.  Heickert,  34  Minn. 

S.)  327.  96. 

Damnrrer. — And  a  demurrer  on  these  Ohio, — Elliott  v,  Lawhead,  43  Ohio 

grounds  waives  the  objection  of  juris-  St.  171. 

diction.     Merrill  v.  Houghton,  51  N.  Nebraska,  —  Leake   v,  Gallogly,  34 

H.  61.  Neb.  857. 

Honreiident.  —  A   nonresident    sub-  IVisconsin, — Grantierv.  Rosecrance, 

mits  himself  to  the  jurisdiction  of  the  27  Wis.  488;  Anderson  v,  Coburn,  27 

court  by  such  a  motion.    Jones  v.  An-  Wis.   558;  North  America  Ins.  Co.  v. 

<irews,  10  Wall.  (U.  S.)  327;  Blackburn  Swineford,  28  Wis.  257. 

V,  Selma,  etc.,  R.  Co.,  2  Flipp.  (U.  S.)  A   defendant    cannot    answer    and 

525.  make  a  full  defense  on   the    merits 

3.  Thomas  v,  Jones,  3  N.  Y.  Month,  without  making  a  general  appearance 

L.  Bull.  36;  Brett  v.  Brown,  13  Abb.  in  spite  of    his  special    appearance; 

Pr.  N.  s.  (N.  Y.  Supreme  Ct.)  296.  and  when  he  does  so,  he  invokes  the 

Procuring  an  extension  of  time  in  judgment  of   the  court  and  submits 

which  to  answer  is  no  waiver  of  the  himself  to  its  jurisdiction.     Sealy  v, 

irregular  service  of  the  summons,  so  California  Lumber  Co.,  19  Oregon  94. 

as  to  confer  jurisdiction.  Bell  v.  Good  Beferee  Proceedings.  —  Where  an  at- 

(City  Ct.),  19  N.  Y.  Supp.  694.  torney  appears  before  a  referee,  for 

A  defendant  by  specially  appearing  parties  interested,  and,  having  filed 
by  an  attorney  for  the  purpose  of  exceptions  to  the  report  as  such  at- 
moving  to  strike  out  an  amended  com-  torney,  is  heard  in  behalf  of  such  par- 
plaint,  and  by  asking  for  an  exten-  ties  before  the  court  at  special  term 
sion  of  time  in  which  to  move  or  upon  the  report,  such  appearance  will 
plead  until  the  determination  of  the  be  deemed   a  complete    appearance, 
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Toehnieal  Forms  Vot  OoniidtTed.— In  construing  a  special  appearance, 
the  courts  are  not  wholly  governed  by  the  technical  forms  in 
which  it  is  made.  So  long  as  the  defendant  does  not  seek  to 
invoke  the  aid  of  the  court  in  a  matter  which  can  only  be  granted 
upon  the  supposition  that  the  court  has  jurisdiction  over  his  per- 
son, a  special  appearance  will  not  be  converted  by  construction 
into  a  general  appearance.^ 

6.  Waiver  of  Special  Appearance. — Where  a  special  appearance 
is  made  in  order  to  object  to  illegality  in  the  service  of  process, 
or  to  urge  any  objection  for  which  a  special  appearance  is  ap- 
propriate, such  special  appearance  is  not  waived  and  converted 
into  a  general  one  by  answering  to  the  merits  after  the  objections 

notwithstanding    the   attorney  limits  without  its  having  the  effect  of  enter- 

his  appearance  as  being  to  object  to  ing  the  defendant's  appearance  in  the 

the  proceedings  for  irregularity  be-  cause.     Henry  v.  Blackburn,  32  Ark. 

cause  of  want  of  notice  to  his  clients.  445.     And  the  question  whether  juris- 

Ballard  v,  Burrowes,  2  Robt.  (N.  Y.)  diction  of  the  person  of  the  defendant 

206.  in  a  civil  action  has  been  acquired  by 

Fraud  and  Deoelt. — Asking  to  have  a  the  court  can  be  raised  in  such  action, 

decree   set  aside  because   it  was  ob-  not  by  an  attorney  as  amicus  curus^ 

tained  by  fraud  and  deceit  and  was  but    only   by  a    special    appearance, 

without  evidence  to  support  it  is,  not-  Baily  v,  Schrader,  34  Ind.  260. 

withstanding    the     appearance    is    a  1.  Jacobs  v.  Sartorius,  3  La.  Ann.  9; 

special  one,  a  general  appearance  and  Houk  v,  Barthold,  73  Ind.  23;  Root  v, 

a  waiver  of  defects  in  process.    Yorke  Monroe,  5  Blackf.  (Ind.)  594. 

V.  Yorke  (N.   Dak.,  1893),  55  N.  W.  On    the    return  day  of   a  precept 

Rep.  1096.     Compare  Tyrrell  v.  Jones,  which,  by  reason  of  varying  from  the 

18    Minn.   312;    Sallee  v.    Ireland,   9  statute  in  respect  of  the  time  for  it» 

Mich.  154.  return,  did  not  suffice  to  give  jurisdic* 

Btipulatioii. — But  a  stipulation  may  tion,    the    tenant    entered   the   court 

vary  the  rule  stated  in  the  text.    Thus  room,  and,  without  offering  to  answer,, 

where  a  defendant  moved  to  quash  simply  showed   to  the   magistrate   a 

the  proceedings  for  want  of  due  ser-  physician's  certificate    that  his   wife 

vice  of  the  summons,  and  the  commis-  was  sick,  and  thereupon  left  the  room, 

sioner  took  time  for  giving   his  de-  Held^  that  this  was  not  an  appearance 

cision,  the  complainant  stipulating  to  which  could  give  jurisdiction.     Luhrs 

submit  the  motion  without  argument,  v,  Commoss,  13  Abb.  N.  Cas.  (N.  Y. 

if  the  defendant  would  plead  to  the  Supreme  Ct.)  88. 

complaint,  which  he  did,  it  was  held  Massaohiisetti. — A  judgment  creditor 

that  defendant  did  not  by  so  pleading  may  appear  specially  t^fore  a  magis- 

waive    his   objection   to  the   service,  trate  at   the   examination  of   a  poor 

Sallee  v,  Ireland,  9  Mich.  154.  debtor;  and  such  an  appearance  is  not 

ProdadngorCrois-ezamiiiiiigWitnesiet.  a  waiver  of  all  defects  in  the  notice  of 

— A  party   who  appears  and   enters  the  hearing  or  the  service  thereof, 

upon   the   trial  of  material  facts  re-  Williams  v,  Kimball,  132  Mass.  214. 

quiring  witnesses  for  their  proof  can-  English    Praotioe.  —  An    appearance 

not  be  allowed  to  limit  his  appearance  unqualified  by  protest  does  not  take 

to  a  special  purpose.     Dean   v,  Ger-  away  the  defendant's  right  to  object 

lach,  34  111.  App.  233.     And  likewise  to  the  jurisdiction  if  he  gives  to  the 

an  appearance  to  cross-examine  plain-  plaintiff  notice  of  his  objection  at  the 

tiff's  witnesses,  even  though  a  general  time    of     entering    his     appearance, 

appearance  is  disclaimed,  is  a  general  Mayer  v.  Claretie,  7  Times  L.  R.  40. 

appearance.     Rahn  v.  Greer,  37  Iowa  See  Firth  v,  De  Las  Rivas,  i  Q.  B. 

627;  Wilsey  v,    Maynard,  21  Iowa  107.  Div.  768,  where  there  was  a  memo- 

Amievs  Carte. — But  an  attorney  ap-  randum  of  protest  in  the   margin  of 

pointed  by  the  court  to  defend  for  a  the  appearance.     It  was  held  that  this 

defendant    constructively  summoned  was  only  a  special  appearance  to  ob- 

may  file  a  demurrer  to  the  complaint  ject  to  jurisdiction. 
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are  erroneously  overruled.  It  is  only  where  the  defendant  pleads 
in  the  first  instance  to  the  nnerits,  without  any  special  appearance, 
that  objections  to  personal  jurisdiction  are  waived.* 

But  Care  Must  be  Teken  to  have  the  ruling  of  the  court  embodied  in 
an  exception,  and  it  must  appear  that  nothing  was  asked  of  the 
court  except  to  determine  the  objection,  before  pleading  to  the 
merits.* 

1.  United  States, — Harknesst^.  Hyde,  2.  Taylor  v.  Michigan   City  Cong. 

98  U.  S.  476.  Church,  7  Ind.  App.  388.     See  Chesa- 

New     York, — Lazzarone    v.    Oishei  peake,  etc.,  R.  Co.  v.  Heath,  87  Ky. 

(Buffalo  Super.  Ct.),  21  N.  Y.  Supp.  651,  where  the  objection  was  saved  by 

267,  49  N.  Y.  St.  Rep.   520;  Boynton  the  filing  of  the  answer  to  the  merits 

V.    Keeseville    Electric    Light,    etc.,  under  protest. 

Co.,  5  Misc.  Rep.  (N.  Y.)  118;  Coats-  And  see  McDonald  v.  McL.aury,  63 

worth   V,  Thompson  (Buffalo  Super.  Hun  (N.  Y.)  626,  17  N.  Y.  Supp.  574, 

Ct.),   5  N.  Y.  St.  Rep.  809;  Sander  v.  where  the  objection  was  made  after 

Harris,   20   Civ.    Pro.    Rep.    (N.    Y.  the  close  of  the  evidence.     See  also 

Supreme     Ct.)    258;     Hannaman    v.  Baker  v.  Louisville,  etc.,  R.  Co.,  4 

Muckle,    20    Civ.    Pro.    Rep.    (N.    Y.  Bush  (Ky.)  619;   Harper  v,  Newport 

County  Ct.)  297.  News,  etc.,  Co.,  90  Ky.  359. 

North  Carolina, — Mullen  v,  Norfolk,  Opening  a  Default. — Where  a  defend- 

etc,  Canal  Co.  (N.  Car.,  1894),  19  S.  ant  specially  appears  for  the  purpose 

E.  Rep.  106.  of  contesting  the  suflacier':y  of  service 

South  Dakota, — Benedict  v,  Johnson  of  process,   objections  to    such   suf- 

(S.  Dak.,  1893),  57  N.  W.  Rep.  66.  ficiency  are  waived  by  a   further  ap- 

North  Dakota, — Miner  v.  Francis  (N.  pearance  and    asking  that  a  default 

Dak.,  1894),  58  N.  W.  Rep.  343.  be  set  aside  on  grounds  not  relating  to 

Arizona, — Dial  v,   Olsen   (Arizona,  the  mode  of  service.  Pry  z^.  Hannibal, 

1894),  36  Pac.  Rep.  175.  etc.,  R.  Co.,  73  Mo.   123;  Say  ward  v, 

Louisiana, — State  v.  Dupre,  46  La.  Carlson,  i  Wash.  29. 

Ann.  117;  Lukis  t'.  Allen,  45  La.  Ann.  Koniuit. — A    motion   for  a  nonsuit 

1447.  made  in  connection  with  the  special 

Massachusetts, — Ames  v,  Winsor,  19  appearance  waives  the  special  appear- 

Pick.  (Mass. )  247.  ance.     Colorado  Cent.  R.  Co.  v,  Cald- 

Caltfornia. — Lyman    v,    Milton,    44  well,  11  Colo.  545. 

Cal.   630;  Deidesheimer  v.  Brown,  8  Asking    Leave    to    Anewer. — If    tb^ 

Cal.  339;  Gray  v,  Hawes,  8  Cal.  562.  court,  on  overruling  the  objections  for 

An  objection  to  the  jurisdiction  of  which    the    special    appearance    was 

a.  circuit  court  of  the  United  States,  made,  adds  a  provision  to  the  order 

ior  want  of  the  requisite  citizenship  giving  the  defendant  a  certain  time  to 

of  the  parties,  is  not  waived  by  filing  answer,  and  staying  judgment  in  the 

a  demurrer  for  the  special  and  single  mean  time,  it  not  appearing  that  such 

purpose  of  objecting  to  the  jarisdic-  provision  was  asked  for  by  the  de- 

tion,   or  by  answering  to  the  merits  fendant.  such  provision  does  not  give 

upon  that  demurrer  being  overruled,  any  additional  effect  to  the  specia 

Southern  Pac.  Co.  v,  Denton,  146  U.  appearance,  nor  justify  the  conclusion 

S.  202.  that  the  defendant  waived  his  objec- 

Federal  Conrtf. — "  Since  the  decision  tion;  but  if  such  provision  is  incor- 
in  Harkness  v,  Hyde,  98  U.  S.  476,  porated  in  the  order  overruling  the 
the  federal  courts,  at  least  in  cases  at  objections,  on  application  of  the  de- 
law,  have  not  generally  favored  the  fendant  it  is  a  waiver  of  previous 
doctrine  of  waiver  of  service  of  pro-  defects  in  the  service  of  the  process 
cess  by  defendant's  appearance  to  raise  and  is  a  general  appearance  in  the 
objection  thereto,  in  whatever  form;  cause.  Upper  Mississippi  Transp.  Co. 
and  this  notwithstanding  his  subse-  v,  Whittaker,  16  Wis.  220;  Keeler  v, 
quent  defense  upon  the  merits  of  the  Keeler,  24  Wis.  522;  North  America 
action,  after  the  former  objection  has  Ins.  Co.  v,  Swineford,  28  Wis.  257. 
been  overruled."  Per  Hammond,  J.,  AiUag  Iztenfioii  of  Time. — Applying 
in  Brooks  v.  Dun,  $1  Fed.  Rep.  139^  to  the  court  for  an  extension  of  time 
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Bemiuad. — It  has  been  held  that  where  the  defendant  has  specially 
appeared  to  object  to  jurisdiction,  when  the  case  is  decided  by  the 
appellate  court,  if  there  is  an  utter  absence  of  legal  service  of 
citation  the  case  will  not  be  remanded,  but  the  plaintiff  will  be 
peremptorily  turned  out  of  court.* 

Georgia. — In  Georgia  both  a  special  and  a  general  appearance  can 
be  made  at  the  same  time.  Appearance  and  pleading  in  writing 
to  the  merits  do  not  waive  service,  if  want  of  service  be  likewise 
pleaded  at  the  same  time.* 

Cases  Holding  that  Speeial  Appearance  is  Waived. — There  is  quite  a 
respectable  array  of  authorities  which  hold  that  when  a  defendant 
appears  and  objects  to  jurisdiction,  and  his  objection  is  overruled, 
he  must  then  elect  either  to  stand  upon  his  objections  or  to  go 
into  the  merits.     Going  into  the  merits  waives  his  exception.' 

to  answer,  while  the  motion  is  pend-  party  on  appeal  to  the  Circuit  Court 
ing»  is  a  general  appearance  which  may  there  enter  a  special  appearance 
waives  any  error  in  overruling  the  for  the  same  purpose.  Hadley  v, 
motion.  Yale  v.  Edgerton,  ii  Minn.  Gutridge,  58  Ind.  302. 
271.  But  getting  an  order  extending  Missouri.  —  A  defendant  does  not 
the  time  to  file  a  plea,  where  such  waive  his  plea  to  the  jurisdiction,  or 
order  is  taken  to  prevent  a  judgment  his  right  to  the  benefit  thereof  on  ap- 
being  entered  by  default  before  the  peal,  by  failing  to  except  to  the  deci- 
determination  of  the  motion,  is  not  a  sion  of  the  court  sustaining  a  demur- 
general  appearance.  Mulbearn  v,  rer  to  his  plea,  or  by  answering  over 
Press  Publishing  Co.,  53  N.  J.  L.  150.  and  including  in  his  amended  answer 

New  Smnmons. — Issuing  a  new  sum-  a  renewal  of  his  plea,  or  by  answer- 
mons  may  deprive  the  defendant  of  ing  to  the  merits.  Christian  v.  Will- 
any  benefit  which  he  might  have  from  iams,  35  Mo.  App.  297.  But  see 
error  in  overruling  his  objections.  Kronski  v.  Missouri  Pac.  R.  Co.,  77 
Thus  where,  pending  a  motion  made  Mo.  362. 

on   special    appearance  to  quash  the  How    York. — An    appeal    from    the 

summons,  a  new  summons  is  served  judgment  of  a  justice  assumes  that 

and  defendant  enters  a  general  ap-  the  parties  were  properly  before  him; 

pearance,  he  thereby  waives  his  right  and  hence,  as  a  general  rule,  an  ob- 

to   insist   on   the    motion.      Freeport  jectiontothe  justice's  jurisdiction  over 

German  Ins.  Co.  v.  Frederick,  58  Fed.  the  defendant's    person  can  only  be 

Rep.   144.      Compare  Wheeler  v,  Wil-  listened  to  in  the  Common  Pleas  on 

kins,  19  Mich.  78,  where  it  was  held  certiorari.     Malone  v.   Clark,   2   Hill 

that  appearance  pending  a  rule  grant->  (N.  Y.)  657. 

ing  leave  to  plaintifif  to  amend  is  1.  First  Municipality  v,  Christ 
not  a  waiver  of  the  defect  sought  to  Church,  3  La.  Ann.  453.  See  Chap- 
be  amended.  man    v,   Maitland,    22    W.   Va.    330; 

Grouping  Objections. — The  written  ob-  Lente  v,  Clarke,  22  Fla.  515. 

jections  to  the  jurisdiction   may  in-  2.  Western,    etc.,   R.   Co.   v.   Pitts, 

elude  other  objections  not  jurisdic-  79  Ga.  532;  Cox  v.  Potts,  67  Ga.  521. 

tional,  if  it  is  expressly  stated  that  8.  Michigan, — Stevens  v  Harris,  99 

they  are  only  urged  in  case  the  juris-  Mich.    230;    Manhard    v.    Schott,   37 

dictional   ones    are  overruled.      The  Mich.  234. 

including  such    objections   does    not  California, — Sears   v,   Starbird,   78 

waive  error  in  overruling  the  juris-  Cal.  226;  Desmond  v.  San  Francisco 

dictional    ones.     Stearns    County    v.  Ct. ,  59  Cal.  274. 

Smith,  25  Minn.  131.  Indiana, — Thayer  ».  Dove, 8  Blackl. 

Indiana. — If  a  party  enters  a  special  (Ind.)  567. 

appearance  before  an   inferior  court,  Colorado, — Ruby  Chief  Min.  Co.  v, 

for  the  purpose  of  making  a  motion,  Gurley,  17  Colo.  199;  Union  Pac  R. 

which  motion  is    overruled,  and    he  Co.  v,  De  Busk,  12  Colo.  294;  Uni6n 

then  enters  a  general  appearance,  such  Pac.  R.  Co.  v.  Moffatt,  12  Colo.  3x0^ 
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XYI.    Oevskal  Apfeabahce,  What  18— 1.  Introduotory. — ^An  ap- 

pearance  for  any  other  purpose  than  to  question  the  jurisdiction 
of  the  court  is  general* 
PrMnmption. — The  presumption  is  that  any  appearance  is  general.* 


Lord  V,  Hendrie,  etc.,  Mfg.  Co.,  13 
Colo.  393. 

Nebraska, — ^Walker  v.  Turner,  27 
Neb.  103. 

Florida, — Stephens  v.  Bradley,  24 
Fla.  201. 

Missouri. — Kronskiv.  Missouri  Pac. 
R.  Co.,  77  Mo.  362, 

^WL^giKt^— Colorado, — Atchison ,  etc. , 
R.  Co.  V,  Nicholls,  8  Colo.  188;  Crary 
V,  Barber,  i  Colo.  172;  Jones  v. 
Stevens,  i  Colo.  67;  Anderson  v, 
Sloan,  I  Colo.  484;  New  York,  etc., 
Min.  Co.  V,  Gill,  7  Colo.  100. 

Nebraska, — McCormick  Harvesting 
Mach.  Co.  V,  Schnieder,  36  Neb.  206; 
Cobbey  v.  Wright,  34  Neb.  771. 

Beoiiion  of  a  Motion. — Where  the 
docket  shows  that  defendant  appeared 
for  the  purpose  of  objecting  to  the 
jurisdiction,  and  that  the  justice  pro- 
ceeded to  a  trial  on  the  merits,  that  is 
equivalent  to  a  decision  of  the  motion. 
Wright  V,  Russell,  19  Mich.  346. 

Bervad  Out  of  County. — It  has  been 
held  that  where  a  defendant,  served 
out  of  the  county  by  process  from  a 
court  whose  process  could  not  be 
served  out  of  the  county,  interposes  a 
plea  to  the  jurisdiction,  which  upon 
demurrer  is  held  against  him,  and  he 
then  appears  at  the  trial  and  appeals, 
he  waives  his  special  appearance. 
Mason  v,  Alexander,  44  Ohio  St.  318. 
See  Lampley  v.  Beavers,  25  Ala.  534. 

Ullnoii. — If  after  the  overruling  of 
defendant's  motion  to  strike  a  cause 
from  the  short-cause  calendar,  and 
exception  taken,  he  appears  when  the 
case  is  called  and  proceeds  to  trial 
without  objection  and  waives  a  jury, 
he  will,  by  going  into  trial  without  ob- 
jection, waive  the  irregularity,  if  any 
occurred,  in  placing  the  cause  on  the 
short-cause  calendar.  It  is  not  enough 
that  defendant  excepted  to  the  refusal 
to  strike  the  cause  from  that  docket. 
He  should,  when  the  cause  is  called 
for  trial,  object  to  the  trial,  and  save 
an  exception  to  the  ruling  of  the 
court.      Belford    v,    Beatty,   145    111, 

414. 

1.  Minnesota, — St.  Louis  Car  Co.  v, 

Stillwater  St.  R.  Co.,  53  Minn.  129. 

Missouri,-^PTj  r,  Hannibal,  etc.,  R. 

Co.,  73  Mo.  X24. 


Iowa, — Ulmer  v,  Hiatt,  4  Greene 
(Iowa)  439;  Stockdale  v,  Buckingham, 
II  Iowa  45. 

Illinois, — Abbott  v,  Semple,  25  111* 
107;  McNab  V,  Bennett,  66  111.  157. 

Kansas,  —  Carver  v.  Shelly,  17 
Kan.  472;  McBride  v,  Hartwell,  2 
Kan.  405;  Cohen  v.  Trowbridge,  6 
Kan.  385;  Shuster  v,  Finan,  19  Kan. 
117;  Bury  V,  Conklin,  23  Kan.  464; 
Freeman  v,  Waynant,  25  Kan.  280; 
Meixell  v.  Kirkpatrick,  29  Kan.  679; 
Bentz  V,  Eubanks,  32  Kan.  324. 

By  the  appearance  to  the  action  \tt 
any  case,  for  any  other  purpose  than 
to  take  advantage  of  the  defective  ex- 
ecution or  nonexecution  of  process,  a 
defendant  places  himself  precisely  in 
the  situation  in  which  he  would  be  if 
process  were  executed  upon  him,  and 
he  thereby  waives  all  objection  to  the 
defective  execution  or  nonexecution 
of  process  upon  him.  Mahany  v, 
Kephart,  etc.,  R.  Co.,  15  W.  Va.  6097 
Bank  of  the  Valley  v.  Bank  of  Berke- 
ley, 3  W.  Va.  386. 

Generally  speaking,  any  plea  or 
proceeding  which  raises  questions 
nonjurisdictional  and  involving  the 
merits  is  a  general  appearance. 
Meixell  v,  Kirkpatrick,  29  Kan.  679 r 
Greenwell  v,  Greenwell,  26  Kan.  5307 
Bury  V,  Conklin,  23  Kan.  460;  Bur- 
dette  V,  Corgan,  26  Kan.  102;  Carver 
V.  Shelly,  17  Kan.  472;  Hendrix  v. 
Fuller,  7  Kan.  331;  Cohen  v,  Trow- 
bridge, 6  Kan.  388;  Hefferlin  v, 
Stuckslager,  6  Kan.  166;  Carr  v.  Cat- 
lin,  13  Kan.  408;  Simcock  v,  Emporia. 
First  Nat.  Bank,  14  Kan.  529;  Branner 
V,  Chapman,  11  Kan.  n8;  Pierce  v. 
Myers,  28  Kan.  364;  Bentz  v.  Eubanks,. 
32  Kan.  324;  Freeman  v.  Waynant,  25; 
Kan.  280;  Beckwith  v,  Kansas  City, 
etc.,  R.  Co.,  28  Kan.  484;  Shaw  v, 
Rowland,  32  Kan.  154;  Anglo-Amer- 
ican Packing  Co.  v.  Turner  Casings 
Co.,  34  Kan.  340. 

In  Court  for  General  Pnrposet. — Any^ 
act  that  from  its  nature  Implies  that  a 
defendant  is  in  court  for  "general 
purposes,"  as  to  plead  to  the  merits 
or  contest  the  trial,  Is  sufficient. 
Bates  V,  Scott,  26  Mo.  App.  429. 

8.  Deshler  v,  Foster,  Morr.  (Iowa> 
403;    Abbott  r,   Semple,  25   111.  107;. 
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APPEARANCES. 


ContinnAnoe. 


Intration. — But  where  a  person  is  brought  kito  court,  not  by 
service  of  process,  but  by  an  entry  of  his  appearance,  he  must  be 
intelligent  enough  to  comprehend  the  meaning  of  his  act ;  and  to 
be  effectual  such  appearance  must  be  with  knowledge  that  there 
is  an  action  pending,  and  with  a  full  intention  to  appear  therein.^ 

Phyiioal  FrManoe. — And  the  mere  presence  of  a  party  in  the  court 
room  during  a  trial  will  not  of  itself  constitute  an  appearance  in 
the  action.* 

2.  Procuring  or  Consenting  to  a  Continuance. — Procuring  a  con- 
tinuance of  the  cause  operates  a  general  appearance ;  '  and  like- 
wise an  application  by  motion,  or  otherwise,  for  a  continuance,  is 
a  general  appearance.^     And   a  continuance  by  agreement   of 


Flake  v.  Carson,  33  111.  518;  Aultman, 
etc.,  Co.  V.  Steinan,  8  Neb.  109;  Coll- 
ier V.  Falk,  66  Ala.  223.  See  Dugan 
V,  Baltimore,  70  Md.  2. 

Where  there  was  nothing  to  show 
that  an  appearance  was  for  a  special 
purpose,  and  although  the  acts  of  the 
attorney  were  limited  to  matters  con- 
nected with  the  process,  and  although 
he  left  the  court  when  he  had  failed 
to  accomplish  certain  purposes  of  a 
preliminary  character,  as  the  record 
did  not  expressly  recite  a  special  ap- 
pearance, it  was  held  that  the  pre- 
sumption was  a  general  appearance. 
Deshler  v,  Foster,  Morr.  (Iowa)  403. 

Sestrioting  Motion. — ^When  a  party 
appears  for  a  specific  purpose,  or  to 
show  that  he  is  not  properly  before 
the  court,  he  should  so  restrict  his 
motion.  Flake  v,  Carson,  33  111.  525; 
Abbott  ».  Semple,  25  111.  107;  Ault- 
man,  etc.,  Co.  v.  Steinan,  8  Neb.  109. 

1.  Merkee  v,  Rochester,  13  Hun  (N. 
Y.)  157;  Supreme  Lodge  v.  Zuhlke. 
129  111.  298. 

Shown  by  the  Record. — To  authorize 
a  judgment  against  a  party  without 
service  of  process  upon  him,  some  acts 
of  his,  clearly  indicating  his  intention 
to  voluntarily  appear  to  the  action, 
must  be  shown  by  the  record.  Fer- 
guson V.  Ross,  5  Ark.  517. 

Anthoriied  Aet. — In  order  to  a  vol- 
untary appearance  which  will  give  the 
court  jurisdiction  of  the  person,  there 
must  be  an  action  by  the  party  him- 
self, or  by  some  one  authorized  by 
law  to  speak  and  act  for  him.  Rogers 
9.  McLean,  31  Barb.  (N.  Y.)  304. 

3.  Newlove  v.  Woodward,  9   Neb. 

504. 

Juitioe  Xoit  Adviie.  —  The  mere 
presence  of  a  defendant  in  the  court 
room  will  not  authorize  the  magistrate 
to    render  a  judgment  against    him 


without  advising  him  that  a  suit  is 
pending,  nor  without  a  full  under- 
standing on  his  part  as  to  the  nature 
of  the  proceedings.  Merkee  v,  Roch- 
ester, 13  Hun  (N,  Y.)  157. 

Defendant  Most  Give  Notioe. — A  de- 
fendant must,  in  person  or  by  attor- 
ney, when  sued  before  a  justice  of  the 
peace,  he  having  one  hour  in  which 
to  appear  after  the  time  mentioned 
in  the  notice  for  appearance,  give 
notice  of  his  appearance  within  an 
hour  of  the  time  set  for  trial;  and  a 
mere  corporal  presence  of  defendant 
or  his  agent  at  the  place  of  trial, 
within  the  hour,  is  not  sufficient. 
McCoy  V,  Bell,  i  Wash.  504. 

8.  Sargent  v,  Flaid,  90  Ind.  501; 
Thayer  v.  Dove,  8  Blackf.  (Ind.)  567; 
Wibright  v.  Wise,  4  Blackf,  (Ind.) 
137;  Early  v,  Patterson,  4  Blackf. 
(Ind.)  449;  Rittenour  v,  McCausland, 
5  Blackf.  (Ind.)  540;  Dudley  v,  Fisher, 
7  Blackf.  (Ind.)  553- 

But  it  has  been  held  that  where  a 
defendant  cited  to  appear  in  an  action 
before  a  justice  of  the  peace  comes  in 
and  asks  for  a  continuance  for  one 
day,  and  on  the  next  day  appears  spe- 
cially to  object  to  the  jurisdiction  for 
certain  irregularities,  it  is  not  such 
an  appearance  as  will  confer  juris- 
diction on  the  justice.  Nelson  v, 
Campbell,  i  Wash.  261. 

Presumption. — And  it  has  also  been 
held  that  the  court  will  not  presume 
the  appearance  of  a  defendant  not 
regularly  served  with  summons,  be- 
cause a  continuance  was  ordered  after 
a  default  had  been  taken.  Norblett 
V,  Farwell,  38  Cal.  155. 

4.  Utica  City  Bank  v,  Buell,  9  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  385;  People 
V.  Houghton,  41  Hun  (N.  Y.)  559; 
Com.  V.  Helms,  8  Pa.  Co.  Ct.  Rep. 
410;    Lane  v.   Leech,   44  Mich.    163; 
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parties  is  tantamount  to  a  general  appearance.* 

3.  Service  of  Votice  of  Appearance. — The  service  of  a  general 
notice  of  appearance  constitutes  a  general  appearance.* 

4.  Votice  of  Betainer. — The  service  of  a  general  notice  of  re- 
tainer by  an  attorney  is  a  voluntary  general  appearance  in  the 
action.' 

Ulmer  v.  Hiatt,  4  Greene  (Iowa)  439;  (Brooklyn  City  Ct.).  13  N.  Y.  Supp. 

Stockdale  v,  Buckingham,  11  Iowa  45;  878. 

Converse  V.  Warren,  4  Iowa  158;  Bank  DisoontinoanM. — A  party  defendant 

of  the  Valley  v.  Bank  of  Berkeley,  3  by    agreeing     to    a     discontinuance 

W.  Va.  391;  Williams  f.  Campbell,  I  waives  any  defect  which  may  exist  in 

Wash.  (Va.)  153;  Buckingham  v.  Mc-  the  service  of  the  original  writ,  and 

Lean,  13  How.  (U.  S.)  150;  Farrar  v.  makes  himself  a  party  to  the  record. 

U.  S.,  3  Pet.  (U.  S.)459.  Rogers  v,  Conway,  4  Ark.  70. 

The    appearance    by  a    party   who  2.  Catlin  v.  Moss,  2  Civ.  Pro.  Rep. 

asks  a  postponement  until  his  attorney  (N.  Y.  Supreme  Ct.)  201. 

could  arrive  is  a  general  appearance,  Bate. — The  fact  that  a  notice  of  ap- 

although  the  attorney,  when   he  ar-  pearance  bears  date  prior  to  the  date 

rives,  moves  to  quash  the  service  as  of  the  summons  does  not   invalidate 

insufficient.     £pps  v,  Sasby,  43  Ark.  its  effect.     Steinam  v,  Strauss,  63  Hun 

545-  (N.  Y.)629. 

Affidavit. — An  affidavit  for  contin-  Equivalent  to  Kotice. — An  order  ex- 
uance  filed  by  a  defendant  is  not  such  tending  defendant's  time  to  answer  is 
an  appearance  as  will  warrant  the  equivalent  to  a  notice  of  appearance, 
entering  of  judgment  of  default.  Hoyt  particularly  if  the  usual  affidavit  of 
V.  Macon,  2  Colo.  114.  merits  is  served  with  the  order.  Knee- 
Not  Entitled  to  Continoanoe. — The  de-  land  v.  Martin,  2  N.  Y.  Month.  L.  Bull, 
fendant  is  not  entitled  to  a  continuance,  56.  See  Brett  r.  Brown,  13  Abb.  Pr. 
except  for  cause,  upon  appearing  to  a  N.  s.  (N.  Y.  Supreme  Ct.)  295. 
defective  notice.  Des  Moines  Branch  It  appearing  that  an  order  extend- 
Bank  v.  Van,  12  Iowa  523.  ing  the  time  to  answer,  together  with 

To  have  Caie  Put  at  Foot  of  Docket.—  a  copy  of  the  affidavit  upon  which  it 

The  appearance   of  a   party  for  the  was  founded,  and  which   stated   the 

purpose  of  having  his  case  put  at  the  names  of  the  attorneys,  and  his  ab- 

foot  of  the  docket  gives  a  court  juris-  sence  from  the  city,  had  been  served 

diction,  so  as  to  authorize  the  rendi-  upon  the  plaintiff's  attorney,  it   was 

tion  of  a  personal  judgment  against  held  that  the  service  thus  made  was 

him.     Orear  v.  Clough,  52  Mo.  55.  equivalent  to  a  notice  of  appearance. 

After  Decree. — Moving  for  a    post-  Quin  v,  Tilton,  2  Duer  (N.  Y.)648. 

ponement  of  sale,  in  a  partition  case,  8.  Reed  v.  Chilson,  142  N.  Y.  155; 

after  decree,  is  a  general  appearance.  Olcott  v.  Maclean,  73  N.  Y.  223;  Ward 

Tallman  v.  McCarty,  11  Wis.  401.  w.   Roy,  69  N.   Y.  96;   Ogdensburgh, 

1.  Baisley  v,  Baisley,  113  Mo.  545;  etc.,  R.  Co.  v.  Vermont,  etc.,  R.  Co., 

Peters  v.  St.  Louis,  etc.,  R.  Co.,  59  63  N.  Y.  176;  Jones  v,  Jones,  108  N. 

Mo.    406;    Harvey    v.    Skipwith,    16  Y.  415;  Mors  v.  Stanton,  51  N.  Y.  649; 

Gratt.  (Va.)4io;  Hercules  Iron  Works  Francis  v,   Sitts,  2  Hill  (N.   Y.)  362; 

V.  Elgin,  etc..  R.  Co.,  141  111.  491;  St.  Webb  v,  Mott,  6  How.  Pr.  (N.  Y.  Su- 

Louis,  etc.,  R.  Co.  v,  Barnes,  35  Ark.  preme  Ct.)439.     See  N.  Y.  Code  Civ. 

95;  Bazzo  V.  Wallace,  16  Neb.  290.  Pro.  §  424. 

In  an  action  against  a  corporation,  K.  T.  Supreme  Conrt  Snle. — Service  of 

plaintiff,  after  expiration  of  its  charter,  notice  of  an  appearance  or  retainer, 

moved  to  continue  the  action  against  generally,  by  an  attorney,  is  an  ap- 

the  directors  who  were  in  office  at  the  pearance  except  where  special  bail  is 

time  of  the  expiration,  but  notice  of  required;  and  plaintiff  may  thereafter 

the  motion  was  served  on  two  only  of  have  appearance  entered  nunc  pro  tunc. 

the  directors.     Defendants'  attorneys  Rule  26  of  1842;  25  of  1847;  7  of  1854; 

appeared,  and    consented   to  an  ad-  ii  of  1858;  14  of  1871. 

journment.     Held^  that  there  was  an  And  notice  of  bail  necessarily  im- 

appearance  for  all  the  purposes  of  the  ports  notice  of  retainer  as  attorney, 

motion.     Grafton  v.  Union  Ferry  Co.  Quick  v,  Merrill,  3  Cai.  (N.  Y.)  133. 
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5.  Filing    Demurrer. — Any    challenging    the    sufficiency  of    a 
pleading  is  a  general  appearance;  by  interposing  a  demurrer  to^ 

the  connplaint  or  declaration  the  defendant  makes  full  appearance^' 
in  the  action.* 

yonrarid^pt. — The  service  of  a  gen-  Wandelaer  v.  Coomer,  6  Johns.  (N. 

cral  notice  of  retainer  by  an  attorney  Y.)328. 

for  a  nonresident  defendant  is  equiv-  And  it  has  also  been  held  that  serv- 
alent  to  personal  service  of  the  sum-  ing  a  notice  of  retainer  generally  does 
mons,  and  gives  the  court  jurisdiction  not  waive  an  entire  variance  between 
of  the  person  of  such  defendant.  Reed  the  notice  in  the  summons  and  the 
V.  Chilson,  142  N.  Y.  152.  cause  of  action  stated  in  the  corn- 
Service  of  Declaration. — Service  of  a  plaint.  Voorhies  v.  Scofield,  7  How. 
declaration  in  replevin  was  held  Pr.  (N.  Y.  Supreme  Ct.)  51;  Bierce  v. 
regular,  though  made  before  the  re-  Smith,  2  Abb.  Pr.  (N.  Y.  Supreme 
turn  day  or  actual  return  of  the  writ,  Ct.)4ii.  But  these  cases  were  decided 
the  defendant's  attorney  having  pre-  on  peculiar  facts,  and  probably  the 
vious  to  the  notice  given  general  court  did  not  mean  to  deny  the  rule 
notice  of  retainer.  Francis  v,  Sitts,  stated  in  the  text. 
2  Hill  (N.  Y.)  362.  1.  Atf#Mtf J.— Carter    v.    Tallant,    51 

What  Constitutes   Kotioe. — A    notice  Kan.  516. 

that  the  attorney  "  is  retained  by  de-  Wisconsin.  —  Co£fee     v.    Chippewa* 

fendants  to  defend  this  action  "  is  a  Falls,  36  Wis.  125. 

general  appearance.     Webb  v.   Mott,  Iowa,  —  Johnson    v,    Tostevin,    60 

6  How.  Pr.  (N.  Y.  Supreme  Ct.)  439.  Iowa  46:  Beard  v.  Smith,  9  Iowa  50. 

And  a  notice  of  motion  in  a  cause,  Indiana, — Hust    v.    Conn,    12    Ind. 

signed '*D.B., attorney  fordefendant,"  257;    Knight   v,   Lowe,    15    Ind.    374; 

is    a    sufficient     notice    of    retainer.  Crawfordsville  v.  Hays,  42  Ind.  200; 

M'Kenster,  v.  Van  Zandt,  i  Wend.  (N.  Slanter  v,  Hallowell,  90  Ind.  286;  Gil- 

Y.)  13.  bert  v.  Hall,  115  Ind.  549. 

The  act  of  subscribing  himself  as  Illinois, — Protection  Life  Ins.  Co.  v. 

attorney   for    the    defendant    to    the  Palmer,  81  111.  SB, 

notice  of  motion,  served  for  the  ex-  Arkansas. — ^Miller  v.  State,  35  Ark. 

oneration  of  the  sheriff  from  liability  276. 

as  bail,  is  probably  sufficient  to  con-  Michigan, — Thompson  v,  Michigan 

stitutean  appearance  for  the  purpose  Mut.  Ben.  Assoc.,  52  Mich.  522. 

of  waiving  mere  irregularities.  Doug-  Ohio,  —  Klonne     v.    Bradstreet,    8 

las  V.  Haberstro,  8  Abb.  N.  Cas.  (N.  Handy  (Ohio)  74;    Evans  v,  Iles»  7 

Y.  Supreme  Ct.)  231.     Compare  Baxter  Ohio  St.  233. 

V.  Arnold,  9  How.  Pr.  (N.  Y.  Supreme  Washington — ^Williams  v.   Miller.  I 

Ct.)  445;  Kelsey  v,   Davis,   15   How.  Wash.  Ter.  88. 

Pr.  (N.  Y.  Supreme  Ct.)  92;  Ayers  v,  Nevada, — ^Sweeney  v.   Schultes,    19 

Western  R.   Corp.,  48  Barb.  (N.    Y.)  Nev.  53. 

132.  Kentucky.  —  Chapin    v.    Fulkerson 

Duty  of  Attomoy.'If  plaintiff's  at-  (Ky.,  1894),  24  S.  W.  Rep.  1066. 

torney  receives  from  different   aitor-  Georgia. — Lyons  v.  Planters'  Loan, 

neys   notices  of  retainer  for  defend-  etc.  Bank,  86  Ga.  485. 

ant,   he  ought  to  inform  the  second  United  States. — Hale  v.  Continental 

attorney  of  the  first  notice,  in  order  L.  Ins.  Co.,  12  Fed.  Rep.  359;  Hale  v* 

to  prevent  surprise.     A  default  taken  Continental   L.  Ins.  Co.,  20  Blatchf. 

against  the  first   defendant,   without  (U.S.)  515. 

regarding    the    appearance     of    the  What  Constitutes. — Any  objection  in 

second,  should  be  set  aside.    M'Nealy  a  justice's  court,  by   the  defendant, 

V.  Morison,  i  Johns.  Cas.  (N.  Y.)  28.  that  the  plaintiff's  declaration  is  insuf- 

Contra. — It  has  been   ruled   that  a  ficient  in  law,  is  a  general  demurrer; 

general  notice  of  retainer  is  not  an  and  a  general  demurrer  is   sufficient 

appearance;  that  a  mere  notice  of  re-  appearance  to  give  the  court  jurisdtc- 

tainer  by  an  attorney  is  not  sufficient  tion.      Stevens  v.    Harris,   99   Mich, 

appearance  on  which  to  enter  a  de-  230;    Thompson     v.    Michigan    Mut. 

fault  for  want  of  a  plea.     Vanderpoel  Ben.  Assoc,  52  Mich.  524;  Norberg  v. 

V.  Wright,   I  Cow.   (N.  Y.)  209;  De  Heineman,  59  Mich.  214. 
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6.  Pleading  to  the  Merits. — Any  pleading  to  the  merits,  by 
means  of  an  answer,  plea,  or  by  any  informal  manner  attacking 
plaintifiF's  case,  is  a  general  appearance.^ 

Moving  to  dismiss  the  bill  for  want  New  Jersey, — Hale  v.  Lawrence,  2r 

of   equity  under  a  notice  given  pur-  N.  J.  L.  714;  State  v.  Newark,  28  N.. 

suant  to  an  equity  rule  is  equivalent  J.  L.  491. 

to  a  demurrer  and  constitutes  an  ap-  Mississippi.  —  Solomon    v,     Topelo 

pearance  in  the  suit.     Albert  v,  Clar-  Compress  Co.,  70  Miss.  822;  Davis  f. 

endon     Investment    Agency    (N.    J.,  Patty,  42  Miss.  509. 

1891),  23  Atl.  Rep.  8.  Alabama. — Brown   v,   Sutherlin,  44, 

nonresident. — A    nonresident     de-  Ala.  278;  Whitaker  v.  Patton,  i  Port, 

fendant  who  files  a  demurrer  confers  (Ala.)  9. 

jurisdiction  of  his  person.     Ogdens-  /^nctf.— O'Halloran    v.    Sullivan,    r 

burgh,  etc.,  R.  Co.  v,  Vermont,  etc.,  Greene  (Iowa)  75. 

R.  Co.,  63  N.  Y.  176.  West  Virginia. — Andrews  v.  Mundy, 

Demurrer    by    State. — In  a  suit    by  36  W.  Va.  22. 

one  state  against  another  in  the  Su-  Ohio. — Schaeffer  v.  Waldo,  7  Ohio- 

preme  Court  of  the  United  States,  the  St.  309. 

filing  a   demurrer  by  the   defendant  Arkansas, — Boyer    v.    Robinson,    6 

state  is  an  appearance.     New  Jersey  Ark.  552. 

V.  New  York,  6  Pet.  (U.  S.)  283.  Georgia.^WX\At   v.   Whitehead,  66 

Demurrer  Wlthdrawn.^-Filing  a  de-  Ga.  283. 

murrer  to  the  petition  is  a  general  ap-  United  States. — Goodyear  v.  Chaffee,, 

pearance,  although    the  demurrer   is  3  Blatchf.  (U.   S.)  268;    Simmons   v. 

withdrawn  by  leave  of  court.     Evans  Baynard,  30  Fed.   Rep.  532;  U.  S.  v. 

V.  lies,  7  Ohio  St.  234.  Yates,  6  How.  (U.  S.)  605;  Herndoa 

1.  New  York. — Aimer  v.  New  York,  v.  Ridgway,  17  How.  (U.  S.)424. 

etc.,  R.  Co.  (City  Ct.),  14  N.  Y.  Supp.  See    St.    Louis,    etc.,     R.    Co.    v^ 

365;  Wheeler  v.  Lampman,  14  Johns.  Traweek,  84  Tex.  65;  York  v.  State,. 

(N.  Y.)  481;  Leggett  v.   Raymond,  6  73    Tex.    651;    American    Legion    of 

Hill  (N.  Y.)  639;  Matter  of  Macaulay,  Honor  v.  Larmour,  81  Tex.  71;  Ran- 

27  Hun  (N.  Y.)  577;    People   v,   Liv-  dall  v.  Meredith  (Tex.,  1889),  11  S.  W. 

ingston  County,  68  N.   Y.   114:   New  Rep.   170;   Sheehan  v.   Sims,  36  Mo.. 

York   V.    Furze,   3   Hill  (N.    Y.)  612;  App.  225. 

Matter  of   Thirty-fourth   St.  R.  Co.,  What  is  Pleading  te  the  MeriU.— Al- 

102  N.  Y.  343;  Dewitt  v,  Buchanan,  54  though  a  defendant  might  attack  the 

Barb.  (N.  Y.)3i;  Molony  v.  Dows,  8  jurisdiction   of    a  local  court  on  the* 

Abb.  Pr.  (N.  Y.  C.  PI.)  316;  Burdick  v,  ground  of   residence,   yet  where  the 

Freeman,  46  Hun  (N.  Y.)  138;  Jones  answer   does   not   allege   nonresidenee 

V.  Jones,  108  N.  Y.  415.  or  attack  the  jurisdiction  of  the  court 

Illinois. — Dart  v.   Hercules,  34   111.  except  by  a  denial  of  an  allegation  of 

395 »  Tonville  v.  Monroe,  74  111.  126;  the  complaint   that  the   parties  were 

Gibson  v.  Powers,  16  111.  355.  both    residents    of     the     county,    he 

Wisconsin. — Zitske  v.  Goldberg,  38  pleads  to  the  merits  and  submits  to 

Wis.  216;  Heeron  v.  Beckwith,  i  Wis.  the    jurisdiction   of    the   local  court. 

17;    State    V.     Doane,    14    Wis.    483;  Donnelly  v.  Woolsey  (Supreme  Ct.),. 

Congar  v.   Galena,   etc.,    R.    Co.,   17  38  N.  Y.  St.  Rep.  39. 

Wis.  477;  Piano  Mfg.  Co.  v.  Rasey,  69  Foreign  Corporation. — A  foreign  cor- 

Wis.  246;  Baizer  ff.  Lasch,  28  Wis.  268;  poration   confers    jurisdiction    of   its 

Coffee  t'.  Chippewa  Falls,  36  Wis.  121;  person   by   the  service  of    a  general 

Barnum    v.    Fitzpatrick,    11   Wis.   81;  answer.      Brooks  v.  New  York,  etc.,. 

Allen  V.  Lee,  6  Wis.  478;  Upper  Mis-  R.  Co.,  30  Hun  (N.  Y.)  47. 

sissippi  Transp.  Co.  v.  Whittaker,  16  Affidavit  of  Defense. — Filing  an  affi- 

Wis.   220;    Steen   v.  Norton,  45  Wis.  davit  of  defense  is  a  general  appear- 

412.  ance.     MacGeorge  v.  Chemical  Mfg. 

Pennsylvania. — Com.    v.    Helms,    8  Co.,  141  Pa.  St.  525. 
Pa.  Co.  Ct.  Rep.  410;  Miller  v.  War-  Objeetions. — The  filing  of  objections- 
den,  III  Pa.  St.  300.  against  an  application,  by  a  collector 

Louisiana.  —  Marqueze   v,  LeBlanc,  in    the    county  court,   for    judgment 

29  La.  Ann.  194.  against  land  for  taxes,  by  an  attomejr 
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7.  Obtaining  Extension  of  Time  to  Plead.— The  obtaining  of  an 
extension  of  time  to  plead  is  a  general  appearance.^ 

8.  Making  Motions. — If  a  party  makes  a  motion  in  the  cause, 
not  limiting  his  appearance  to  a  specific  purpose,  he  will  be  held 
to  have  appeared  generally  for  all  purposes.* 


Iiaving  general  authority  to  appear 
for  that  purpose,  is  to  be  regarded  as 
an  entry  of  appearance  by  the  owner, 
and  gives  the  court  jurisdiction  of  his 
person.     Warren  v.  Cook,  ii6  111.  199. 

Intenrening  Petition. — Filing  an  in- 
tervening petition  is  an  appearance. 
Bowdoin  College  v.  Mcrritt,  59  Fed. 
Kep.  6. 

Crow-Complaint. — An  answer  may  be 
an  appearance  to  the  cross-complaint 
of  a  codefendant.  Bradley  v.  In- 
dianapolis Builders',  etc.,  Assoc,  38 
Ind.  Id. 

Mbring  to  FUe. — The  offering  to  file 
an  answer  is  a  general  appearance. 
Rogue  River  Min.  Co.  v.  Walker,  i 
Oregon  342. 

And  an  application  for  leave  to  an- 
swer is  a  general  appearance.  Frear 
V.  Heichert,  34  Minn.  96;  Anderson  v. 
Burchett,  48  Kan.  781;  Orr  v.  Seaton, 
I  Neb.  105. 

CaliDornia. — The  mere  act  of  filing 
an  answer  does  not  operate  as  an  ap- 
pearance at  the  trial  so  as  to  prevent 
the  waiver  of  a  jury  trial  under  the 
177th  section  of  the  Practice  Act. 
Zane  ».  Crowe,  4  Cal.  na. 

1.  Bowman  v.  Sheldon,  5  Sandf.  (N. 
Y.)  662;  Garrison  v,  Carr,  34  How.  Pr. 
<N.  Y.  C.  PI.)  187;  Stale  v.  McCul- 
lough,  3  Nev.  202;  Briggs  v,  Stroud,  58 
Ped.  Rep.  717. 

Where  a  defendant  applies  for  and 
•obtains  an  order  from  the  court  giving 
liim  time  to  answer,  and  serves  that 
■order,  with  a  notice  signed  by  an  at- 
torney as  ''attorney  for  the  defend- 
ant," this  is  doing  an  act  in  the  prog- 
ress of  the  cause,  and  submitting  to 
the  jurisdiction  of  the  court,  which  is 
equivalent  to  an  appearance.  Ayres 
V,  Western  R.  Corp.,  48  Barb.  (N.  Y.) 

132. 

Contra. — The  obtaining  an  extension 
•of  time  to  plead  is  not  a  general  ap- 
pearance, so  as  to  confer  jurisdiction. 
Bell ».  Good  (City  Ct.),  19  N.  Y.  Supp. 
•693.  But  this  decision  was  by  the  City 
(Court  of  New  York,  whose  jurisdiction 
is  dependent  upon  the  service  of  proc- 
•ess  in  the  city  of  New  York;  as  this 
is  a  jurisdictional  fact,  it  cannot  be 


waived.  Compare  Mehrbacb  v.  Part- 
ridge (City  Ct.),  29  N.  Y.  Supp.  68i; 
Stevens  v.  Phoenix  Ins.  Co.,  24  How. 
Pr.  (N.  Y.  Supreme  Ct.)  517. 

2.  Flake  v,  Carson,  33  111.  525. 

Any  challenging  the  sufficiency  of  a 
pleading  by  a  motion  is  a  general  ap- 
pearance. Carter  v.  Tallant,  51  Kan. 
516. 

Irregularities. — Where  a  petition  had 
been  filed,  and  the  defendant  there- 
upon filed  a  motion  to  strike  from  the 
files  all  the  papers  filed  in  the  action, 
for  irregularities  and  defects, — keld^ 
that  this  was  an  entering  of  his  ap- 
pearance in  the  action  by  the  defend- 
ant. Maholm  v,  Marshall,  29  Ohio 
St.  611. 

Motion  for  Bnlo. — Where  the  defend- 
ant appears  and  moves  for  a  rule 
upon  the  plaintiff  to  file  a  sufficient 
bond,  and  for  leave  to  attach  a  jurat 
to  an  affidavit  on  file,  there  is  such  an 
appearance  as  dispenses  with  service 
of  process.  Long  v.  Trabue,  8  111. 
132. 

To  DiiBdM  Bnit. — The  filing  of  a  mo- 
tion to  dismiss  a  suit  constitutes  a 
general  appearance.  Welch  v,  Ayres 
(Neb.,  1895).  6i  N.  W.  Rep.  635. 

Seenrity  for  Coots.— Filing  a  motion 
for  security  for  costs  is  a  general  ap- 
pearance. Raymond  v,  Strine,  14  Neb. 
236. 

To  BnpprosB  Deposition. — A  motion  to 
suppress  a  deposition  is  a  general 
appearance.  Clark  v,  Blackwell,  4 
Greene  (Iowa)  441. 

To  Correot  Beoord. — A  motion  to  cor- 
rect the  record  of  an  interlocutory  or- 
der is  a  general  appearance.  White  v, 
Merriam,  16  Neb.  96. 

Indorsing  Kamo  on  Motion. — It  has 
been  held  that  by  the  indorsement  of 
an  attorney's  name  upon  the  motion 
used  by  him  to  vacate  an  order  for  the 
publication  of  a  summons,  defend- 
ant appears  in  the  action  generally. 
Phelps  V,  Phelps,  6  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  117.  But  this  ruling 
arises  from  the  construction  of  the 
New  York  Code. 

Motion  Kot  Filed  or  Aotod  upon. — But 
a  motion  which  has  not  been  actually 
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Argument.— An  argument  of  a  motion  is  a  general  appearance,  at 
least  for  the  purpose  of  waiving  any  irregularity  in  the  servrice  of 
motion  papers.* 

9.  Stipnlationa. — A  stipulation  entered  into  by  the  parties,  or 
their  counsel,  touching  a  matter  in  the  cause,  may  constitute  a 
submission  by  them  to  the  jurisdiction  of  the  court,  an  acknowl- 
edgment  by  them  that  the  court  has  power  to  try  and  determine 
the  action,  and  to  render  judgment  in  it.* 

10.  Waiver  of  Procesi — AdaiMion  ofSvYioe. — The  admission  by  a 
defendant  of  the  service  of  process  is  but  evidence  of  such  ser- 
vice. It  is  evidence  of  the  same  force,  and  no  greater,  than  if 
proof  of  service  were  made  in  some  other  manner.  In  either  case 
the  court  acquires  jurisdiction,  if  at  all,  through  the  service  of  the 
process  ;  if  the  service  of  the  process  is  void,  an  admission  of  its 


filed  in  court,  and  which  has  been 
abandoned,  does  not  constitute  such 
an  appearance  as  waives  the  necessity 
for  process.  Woods  v.  Dickinson,  7 
Mackey  (D.  C.)  301.  And  a  motion 
filed  after  the  adjournment  of  the 
court,  and  not  acted  upon,  is  not  such 
an  appearance  as  to  give  the  court  ju- 
risdiction over  the  person  filing  the 
motion.  Todd  v,  De  La  Mott,  9  Colo. 
222. 

The  taking  of  depositions  in  vaca- 
tion by  a  defendant  to  prove  the  de- 
fense, pending  a  motion,  unacted  on, 
to  dismiss  the  suit,  is  not  an  abandon- 
ment of  the  motion  or  a  waiver  of  the 
ground  upon  which  it  has  been  pre- 
sented.    Briggs  V.  Davis,  34  Me.  158. 

New  Tork. — The  rule  formerly  in 
New  York  was  that  a  notice  of  motion, 
signed  by  the  attorney,  for  the  defend- 
ant, generally,  without  stating  that  it 
was  for  the  purpose  of  the  motion 
only,  was  a  general  appearance.  Bax- 
ter V,  Arnold,  9  How.  Pr.  (N.  Y.  Su- 
preme Ct.)445.  But  a  notice  of  mo- 
tion is  not  now  an  appearance  in  the 
action.  Valentine  v.  Myers  Sanitary 
Depot,  36  Hun  (N.  Y.)  201. 

1.  Cronin  v,  O'Reiley  (Buffalo  Super. 
Ct.),  26  N.  Y.  St.  Rep,  249;  Curtis  v. 
Walling,  2  Idaho  383. 

Oroandi  of  Motion.  —  Where  the  at- 
torneys of  both  parties  appear  in  open 
court  and  by  consent  argue  a  motion 
for  a  new  trial,  this  consent,  even  if 
it  is  a  waiver  of  notice  of  intention  to 
move  for  a  new  trial,  is  not  a  waiver 
of  a  statement  in  some  proper  form  of 
the  grounds  of  motion.  Walls  v,  Pres- 
ton, 25  Cal.  59. 

Statement. — Where  a  party  appears 
and  argues  a  motion  for  a  new  trial 


he  cannot  afterwards  object  that  the 
statement  was  not  agreed  to  by  him, 
and  that  it  was  not  settled  by  the 
judge.  Dickinson  v.  Van  Horn,  9 
Cal.  207. 

Presumption. — If  counsel  appears  to 
a  motion,  the  presumption  is  that  he 
appeared  to  oppose,  and  not  to  con- 
sent to,  the  order  sought  by  the  mo- 
tion. Borkheim  v.  North  British,  etc., 
Ins.  Co.,  38  Cal.  623. 

2.  Keeler  v.  Keeler,  24  Wis.  525. 

Where  the  defendant's  attorney  ob- 
tained from  plaintiff's  attorney  this 
stipulation,  "  defendant  may  serve  ap- 
pearance and  demand  papers  in  above- 
entitled  action  at  any  time  on  or  before 
Sept.  3,  1882," — held^  that  a  subsequent 
appearance  made  under  such  a  stipu- 
lation is  a  general  appearance.  Ratel 
V.  Ratel.  17  N.  Y.  Wkly.  Dig.  136. 

Time  and  Plaoe  of  Trial. — A  stipula- 
tion by  defendant  as  to  the  time  and 
place  of  trial  is  a  waiver  of  all  defects 
in  the  process,  and  of  process  itself,  if 
none  has  issued.  Keeler  v,  Keeler, 
24  Wis.  522. 

Time  to  Plead. — Obtaining  by  stipu- 
lation of  further  time  to  plead  is  a 
general  appearance.  State  v.  Mess- 
more,  14  Wis.  115. 

Promise  to  Enter  Appearance. — A  stip- 
ulation by  the  counsel  for  the  de- 
fendant to  enter  the  appearance  of  his 
client,  and  a  subsequent  refusal  to  do 
so,  will  not  constitute  an  appearance. 
Soles  V.  Sheppard,  96  111.  131. 

For  Settlement. — A  stipulation  for  a 
settlement  and  dismissal  of  the  action 
is  not  such  an  appearance  as  entitles 
the  defendant  to  notice  of  further 
proceedings  in  the  action.  Grant  r. 
Schmidt,  22  Minn.  r. 
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service  does  not  validate  it.  Therefore  a  mere  admission  of 
Bervice  of  process  is  not  a  general  appearance.* 

Agreement. — But  an  admission  of  service  of  process  may  be  some- 
thing more  than  a  mere  admission.  If  it  partakes  of  the  nature 
of  an  agreement  to  enter  an  appearance  it  is  sufficient  to  confer 
jurisdiction  upon  the  court.* 

11.  Taking  Part  in  the  Proceedings. — Lastly,  any  taking  part  in 
the  proceedings  will  constitute  a  general  appearance.' 

XVn.  Effect  of  a  Oehebal  Apfeasakge— 1.  JuriBdiction  over 
Person. — It  is  a  universal  rule,  which  admits  of  no  exception,  that, 
if  the  court  has  jurisdiction  of  the  subject-matter,  a  general  ap- 
pearance gives  jurisdiction  over  the  person.* 


1.  Keeler  v.  Keeler,  24  Wis.  526; 
Donlevy  v.  Cooper,  2  Notl  &  M. 
(S.  Car.)  548;  Hastings  First  Nat. 
Bank  v.  Rogers,  12  Minn.  529. 

A  written  admission  of  a  void  ser- 
vice of  summons,  with  an  agreement 
to  "waive  any  other  service,"  is  not 
sufficient  to  give  the  court  jurisdic- 
tion. Weatherbee  v.  Weatherbec,  20 
Wis.  499.  Compare  Laramore  v.  Chas- 
tian,  25  Ga.  593,  where  it  was  held 
that  if  a  party  acknowledge  service, 
at  the  appearance  term  of  the  court, 
of  the  process  and  complaint,  he  shall 
not  be  allowed  to  dismiss  the  cause 
for  want  of  service  at  the  trial  term. 

8.  Keeler  v.  Keeler,  24  Wis.  525; 
Shaw  V,  First  Nat.  Bank,  49  Iowa  179; 
Humphreys  v.  Hulnphreys,  Morr. 
(Iowa)  359.  Contra^  Van  Epps  v, 
Clapp,  I  Wend.  (N.  Y.)  78;  McCor- 
mack  V.  Greenburgh  First  Nat.  Bank, 
53  Ind.  466. 

8.  Introducing  Eyidenoe. — By  intro- 
ducing evidence  at  the  trial  the  de- 
fendant submits  himself  to  the  juris- 
diction of  the  court.  Fitterling  v, 
Missouri  Pac.  R.  Co.,  79  Mo.  504. 

Appearing  ai  a  Witness. — An  appear- 
ance of  a  party  to  testify  as  a  witness 
is  not  an  appearance  to  the  action. 
Nixon  V.  Downey,  42  Iowa  78.  But 
where  a  party,  though  not  served, 
appears  on  the  trial  and  is  voluntarily 
examined  as  a  witness  in  his  own  be- 
half, he  submits  himself  to  the  juris- 
diction of  the  court.  Market  Street 
Bank  v,  Stumpe,  2  Mo.  App.  545. 

Filing  PraBdpes. — But  the  mere  fil- 
ing of  praecipes  for  subpoenas  for  wit- 
nesses is  not  an  appearance.  Beck- 
with  V.  Kansas  City,  etc.,  R.  Co.,  28 
Kan.  484. 

Signing  Bond. — The  signing  an  ap- 
peal bond  as  surety  is  not  an  appear- 


ance, although  such  signer  is  also  a 
defendant  not  served.  Hendrick  v. 
Kellogg,  3  Greene  (Iowa)  215.  Com- 
pare  Chatham  v.  Morrison,  31  S.  Car. 
326;  Henderson  v.  Carbondale  Coal, 
etc.,  Co.,  140  U.  S.  26;  Herd  v.  Cist 
(Ky.,  1893),  20  S.  W.  Rep.  1035. 

4.  Alabama. — Johnson  r.  West,  43 
Ala.  689;  Birmingham  Flooring  Mills 
V,  Wilder,  85  Ala.  593;  Stetson  v.  Gold- 
smith, 30  Ala.  602:  Collier  v.  Falk,  66 
Ala,  223. 

Arkansas. — Wilson  v.  Fowler,  3  Ark. 
463;  Grimmett  v.  Askew,  48  Ark.  151; 
Ferguson  v,  Ross,  5  Ark.  517;  Gooch 
f.  Jeter,  5  Ark.  383. 

California, — Cronise  v.  Carghill,  4 
Cal.  120;  Suydam  v.  Pitcher,  4  Cal. 
280;  Douglass  V,  Pacific  Mail  Steam- 
ship Co.,  4  Cal.  304;  Smith  v.  Curtis, 
7  Cal.  584;  Hayes  v,  Shattuck,  21  Cal. 
51;  Glidden  v.  Packard,  28  Cal.  649; 
Randall  v,  Falkner,  41  Cal.  242;  Dyer 
V,  North,  44  Cal.  157;  Johnson  v.  Ty- 
son, 45  Cal.  257;  Kimball  v.  Alameda 
County,  46  Cal.  19;  Ghiradelli  v, 
Greene,  56  Cal.  629;  Spring  Valley 
Water  Works  v,  Schottler,  62  Cal.  69; 
In  re  Thompson's  Estate,  loi  Cal.  349. 

Colorado. — Denver,  etc.,  R.  Co.  v, 
Neis,  ID  Colo.  56. 

Connecticut.  —  Payne  v.  Farmers', 
etc..  Bank,  29  Conn.  415;  Vernon  v. 
Vernon  West  School  Dist.,  38  Conn. 
112. 

Delaware. — Deputy  r.  Betts,  4  Harr. 
(Del.)  352. 

Florida. — Standley  v.  Arnow,  13 
Fla.  361;  Hart  v.  Smith,  17  Fla.  767. 

Georgia. — Moulton  v,   Baer,   78  Ga. 

215. 
Illinois. — Kingman  v.  Decker,  43  III. 

App.  303;  Clarkson  v.  Erie,  etc..  Dis- 
patch Co.,  6  111.  App.  284;  Middleton 
V.  Middleton,   18  111.  App.  472;  Van- 
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KonroddtAto.  — The  principle  that  a  general  appearance  confers 

personal  jurisdiction  is  of  great  importance  when  a  nonresident 

derbilt  v,  Johnson,  4  111.  48;  Dunn  v,  82;  Cane  v.  Watson,  Morr.  (Iowa)  52; 

Keegin,  4  111.  292;   Mineral  Point  R.  Anspach  v.   Ferguson,   71    Iowa   144; 

Co.  V,  Keep,  22  111.  9:  Abbott  v.  Sem-  Weil     v,    Lowenthal,    10    Iowa    575; 

pie,  25  111.  107;   Roberts  v,  Thomson,  Deshler  v,  Foster,  Morr.  (Iowa)  403; 

28  111.  79;  Miles  V,  Goodwin,  35  111.  53;  Hodges  v,  Brett,  4  Greene  (Iowa)  345; 

Radcliff  V.  Noyes,  43  111.  318;    Hum-  Milbourn  v,  Fouts,  4  Greene  (Iowa) 

phrey  v.  Newhall,  48  111.  116;  O'Brien  346;  Ulmer  v.  Hiatt,  4  Greene  (Iowa) 

V.  Haynes,  61  III.  494;  Bills  v,  Stanton,  439. 

69  111.  51;  Fink  V,  Disbrow,  69  111.  76;  JCansas, — Shuster  v.  Finan,  19  Kan. 

Filkins  v.  Byrne,  72  111.  loi;   Wasson  114;   Bury  v,  Conklin,  23  Kan.  460; 

V.  Cone,  86  III.  46;   Wilson  v.  Roots;  Shaw  v,  Rowland,  32  Kan.  154;  Bentz 

119  111.   379;   Mason's,    etc.,    Special  v.  Eubanks,  32  Kan.  321. 

Damage  Dist.  v.  Griffin,  134  III.   330:  Kentucky, — Duncan  v,  Wickliffe,  4 

Easton  v.  Altum,  2  111.  250:  Mitchell  Mete.  (Ky.)  118. 

r,   Jacobs,   17  111.  235;    McFadden  v,  Louisiana, — Billin  v.  White,  15  La. 

Fortier,  20  111.  509;  Dart  v,  Hercules,  Ann.    624;    Marin  v,  Thurry,  29  La. 

34  111.  395;   Edens  v,  Williams,  36  111.  Ann.  362. 

252;  Dunning  v,  Dnnning,  37  111.  306;  Maine, — Mitchell  v.  Union  L.  Ins. 

Roberts  v,  Formhalls,  46  111.  66;  Bald-  Co.,  45  Me.  104. 

win  V,  Murphy,  82  111.  485;  Beecher  v,  Maryland, — Clark  v,  Bryan,  16  Md. 

Tames,  3  111.  462;    People  v,  Cairo,  50  171;  Ireton  v.  Baltimore,  61  Md.  432. 

111.    154;   Crull  V,   Keener,  18  111.  65;  Massachusetts. — Elliott  v.  McCormick, 

Wiggins     V,     Chicago,    68     III.    372;  144  Mass.  10;  Martin  v,  Kittredge,  144 

Duncan  t'.  Charles,  5  111.  561;  Dana  z^.  Mass.   13,  note;    Nye  v.  Liscomb,  21 

Adams,  13  111.  691;  Martin  f.  Judd,  60  Pick.  (Mass.)  263;  Ames  v.  Winsor, 

111.  78;   Leslie  v,  Fischer,  62  111.  118;  19  Pick.  (Mass.)  247. 


Flake  v.  Carson,  33  111.   518;  Johnson 
V,  Buell,  25  111.  66. 


Michigan. — Lane  v.  Leech,  44  Mich. 
X63;  Dailey  v,  Kennedy,  64  Mich.  208; 


Indiana, — Lake  Erie,  etc.,  R.  Co.  v,  Michels  v.  Stork,  44  Mich.  2;  Schwab 

Lowder,  7  Ind.  App.  537;  Wabash  R.  v,  Mabley,  47  Mich.  512. 

Co.  V.  Lash,  103  Ind.  80,  i  West.  Rep.  Minnesota. — Chouteau     v.    Rice,    i 

307;  Ard  V.  State,   114  Ind.   542;  Day  Minn.  192;  Johnson  v,  Knoblauch,  14 

V,    Henry,    104   Ind.    324;    Nietert    v,  Minn.    16;    Craighead   v.    Martin,   25 

Trentman,  104  Ind.  390;  Reynolds  v,  Minn.  41;  Steinhartf.  Pitcher,  20 Minn. 

Shults,  106  Ind.  291;  Willman  v.  Will-  102;  Anderson  v.  Southern  Minnesota 

man,  57  Ind.  500;  Scott  z^.  Hull,  14  Ind.  R.  Co:,  21  Minn.  30:  Allen  v.  Coates, 

136;    Kegg   V,   Welden,    10  Ind.    550;  29  Minn.   46;   Curtis   v.  Jackson,   23 

Knight  V,  Low,  15  Ind.  374;  Littls  v,  Minn.  268;  Covert  v,  Clark,  23  Minn. 

Vance,  14  Ind.  22;  Adams  Express  Co.  539;  Chubbuck,  v.  Cleveland,  37  Minn. 

V,  Hill,  43  Ind.  157;   Louisville,  etc.,  466;    Hastings    First    Nat.    Bank    v. 

R.  Co.  V.  Nicholson,  60  Ind.  158;  Craw-  Rogers,  12  Minn.  529. 

fords ville  v,  Hayes,  42  Ind.  200:  Al-  Alississippi, — Harris     v,    Gwin,    10 

Dertson    v,    Williams.    23     Ind.    612;  Smed.   &   M.   (Miss.)  563;    Bacon   v, 

Coplinger  v.   Steamboat   David   Gib-  Bevan,  44  Miss.  293;  Byrne  v,  Jeffries, 

son,  14  Ind.  480;  Campbell  v.  Swasey,  38  Miss.   533;  Hemphill  v,  Hemphill, 

12  Ind.  70.  34  Miss.  68;  Graves  v.  Fulton,  7  How. 

Iowa, — German  Bank   v,  American  (Miss.)  592;  Henderson  v,   Hamer,  5 

F.  Ins.  Co.,  83  Iowa  491;  Schrader  v.  How.  (Miss.)  525;  Young  v,  Rankin,  4 

Hoover  (Iowa,  1893),  54  N.  W.  Rep.  How.  (Miss.)  27;   Stevens  v.   Richer, 

463;  McQuillan  f/. Windsor,  6  Iowa  396;  i  How.  (Miss.)  523. 

Shaffer  v.  Trimble,  2  Greene  (Iowa)  Missouri, — Orear  v.  Clough,  52  Mo. 

464;    Bell   V,    Pierson,    Morr.   (Iowa)  55;  Whiting  v.  Budd,  5  Mo.  443:  Ten- 

21:    Hall    V,     Biever,    Morr.    (Iowa)  nison  v,  Tennison,  49  Mo.  no;  Lewis 

113;    Winchester    v.    Cox,    3  Greene  v,    Nuckolls,    26    Mo.    278;    State    v, 

(Iowa)    575;    Hedinger    v,  Silsbee,   2  Woolery,  39  Mo.   525;  Hulett  v,  Nu- 

Greene  (Iowa)  363;   Houston  v.  Wol-  gent,  71   Mo.   131;    Nay  v,   Hannibal, 

cott,  I  Iowa  86;  VanVark  v.  Van  Dam,  etc.,  R.  Co.,. 51  Mo.  575;  Chrismer  v. 

14  Iowa  232;  Childs   v,    Limback,   30  St.   Louis,  etc^  R-   Co.,  54  Mo.   152; 

Iowa  398;  Wilgus  V,  Gettings,  19  Iowa  Transier  v,  St.  Louis,  etc.,  R.  Co.»  54 
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is  sued.     In  a  personal  action  brought  against  a  citizen  of  an- 
other state  the  court  does  not  acquire  jurisdiction  over  him  by 

Mo.  189;  Smith  v.  Monks,  55  Mo.  106;  Macomber  v.  New  York,  17  Abb. 
Feedlcr  v,  Schroeder,  59  Mo.  364;  Pr.  (N.  Y.  Super.  Ct.)  35;  Pease  v. 
Griffin  w.  Van  Meter,  53  Mo.  430;  Delaware,  etc.,  R.  Co.,  10  Daly  (N.  Y.] 
Peters  v,  St.  Louis,  etc.,  R.  Co.,  59  459:  Lester  v,  Crary,  i  Den.  (N.  Y.| 
Mo.  406;  Page  V,  Atlantic,  etc.,  R.  81;  Varian  v,  Stevens,  2  Duer  (N.  Y.| 
Co.,  61  Mo.  78;  Rowley  v.  Hinds,  50  635;  Patten  v.  Neal.  62  How.  Pr.  (Mont- 
Mo.  403;  Seymour  v.  Farrell,  51  Mo.  gomery  County Ct.,N.  Y.)  158;  Rossi'. 
95;  Seaton  v.  Chicago,  etc.,  R.  Co.,  55  Konor  (Supreme  Ct.),  17  N.  ^.  St.  Rep. 
Mo.  416;  Witthouse  v,  Atlantic,  etc.,  465;  Eitel  v.  Bracken,  38  N.  Y.  Super. 
R.  Co.,  64  Mo.  523;  Hudson  v.  St.  Ct.  7  [citing  Spyer  v.  Fisher];  Hovey 
Louis,  etc.,  R.  Co.,  53  Mo.  525;  Smith  v.  Dole,  45  N.  Y.  Super.  Ct.  606; Dunn 
».  Burlington,  etc.,  R.  Co..  55  Mo.  526;  v.  Dunn,  4  Paige  (N.  Y.)  425;  Seebor 
Bailey  v.  McGinniss,  57  Mo.  362;  v.  Hess,  5  Paige  (N.  Y.)  85;  Ayers  v. 
Hembree  v,  Campbell,  8  Mo.  572;  Western  R.  Corp.,  48  Barb.  (N.  Y.) 
Underwood  v,  Dolfins,  47  Mo.  259;  132;  Carpenter  v.  Central  Park,  etc., 
Rector  V.  St.  Louis  County  Ct.,  i  Mo.  R.  Co.,  11  Abb.  Pr.  N.  s.  (N.  Y.  C. 
607;  Bonney  v,  Baldwin,  3  Mo.  49;  PI.)  416;  Christal  v,  Kelly,  88  N.  Y. 
Bartlett  v,  McDaniel,  3  Mo.  55;  Phil-  285;  Rowley  v,  Stoddard.  7  Johns.  (N. 
lebart  v.  Evans,  25  Mo.  323;  Mont-  Y.)  207;  Adams  v.  Gilbert,  9  Wend, 
gomery  v.  Tipton,  i  Mo.  446;  Schlat-  (N.  Y.)  499;  Webb  v,  Mott,6How.  Pr. 
ter  V.  Hunt,  i  Mo.  651;  Grissom  v,  (N.  Y.  Supreme  Ct.)  439;  Hewitt  v, 
Allen,  10  Mo.  303;  Thurman  v.  James,  Howell,  8  How.  Pr.  (N.  Y.)346;  Camp 
48  Mo.  235;  Boone  v.  Corlew,  3  Mo.  v.  Tibbetts,  2  E.  D.  Smith  (N.  Y.)  20; 
12;  Robinson  v.  Walker,  45  Mo.  117;  Merkee  v,  Rochester,  13  Hun  (N.  Y.) 
Lincoln  v,  Hilbus,  36  Mo.  149;  Bohn  157;  Wheelock  v,  Lee,  74  N.  Y.  495; 
V.  Devlin,  28  Mo.  319;  Little  v.  Little,  Clark  v.  Van  Vrancken,  20  Barb.  (N. 
5  Mo.  227;  HoIIiday  v.  Cooper,  3  Mo.  Y.)  278;  De  Wandelaer  v,  Coomer,  6 
286;  Barnett  v.  Lynch,  3  Mo.  369;  Johns.  (N.  Y.)  328;  Vanderpoel  v. 
Williams  v.  Bower,  26  Mo.  601;  Hart  Wright,  i  Cow.  (N.  Y.)  209;  Mann  v, 
V,  Robinett,  5  Mo.  11;  Hart  v.  Spence,  Carley,  4  Cow.  (N.  Y.)  148;  Sullivan 
5  Mo.  17;  Bettis  V,  Logan,  2  Mo.  2;  v.  Frazee,  4  Robt.  (N.  Y.)  616. 
Powers  v.'Browder.  13  Mo.  154;  Griffin  North  Carolina,  —  Etheridge  ». 
^.  Samuel,  6  Mo.  50;  McNair  V.  Biddle,  Woodley,  83  N.  Car.  11;  England  v. 
8  Mo.  257;  Fare  v.  Gunter,  82  Mo.  522;  Garner,  90  N.  Car.  197. 
Pomeroyv.  Betts,  31  Mo.  419;  Schell  Ohio. — Hammond  v.  Hammond,  21 
V.  Leland,  45  Mo.  289;  Hulett  v,  Nu-  Ohio  St.  620;  Buckingham  v.  Mc- 
gent,  71  Mo.  131;  Lutes  v,  Perkins,  6  Cracken,  2  Ohio  St.  287;  Harrington 
Mo.  57;  Smith  v,  St.  Louis,  etc.,  R.  v.  Heath,  15  Ohio  483;  Whitman  v,, 
Co.,  20  Mo.  App.  689;  Rice  v.  Indian-  Keith,  18  Ohio  St.  134;  Fee  c.  Big 
apolis,  etc.,  R.  Co.,  3  Mo.  App.  27;  Sand  Iron  Co.,  13  Ohio  St.  563;  Hub- 
Murphy  V.  Sem,  3  Mo.  App.  594.  bell  v,  Broadwell,  Wright  (Ohio)  248; 

Nebraska, — Bowen   v.  School  Dist.,  Bryans  v,  Taylor,  Wright  (Ohio)  245; 

10   Neb.    265;    Bazzo    v,  Wallace,    16  Gardiner  t/.  McDowell,.  Wright  (Ohio) 

Neb.    290;    Kane   v.  Union    Pac.    R.  762;  Eaton  v,  Morgan,  Tappan  (Ohio) 

Co.,  5  Neb.  105;  Crowell  V.  Galloway,  77;    Evans   v,    lies,    7   Ohio   St.    234; 

3  Neb.  215;  Cropsey  ».  Wiggenhorn,  Cleveland,  etc.,   R.   Co.   v.   Mara,   26 

3   Neb.  io8;    Kane  v.  People,  4  Neb.  Ohio  St.  185;  Handy  v.  Insurance  Co., 

509;  Miller  v.  Finn,  i  Neb.  254;  Porter  37  Ohio  St.  366. 

V,  Chicago,  etc.,   R.  Co.     i   Neb.   14;         Pennsylvania. — Large       v.      Bristol 

Aultman,  etc.,  Co.  v,  Stilman,  8  Neb.  Steam   Tow-boat   Co.,   2  Ashm.  (Pa.) 

109.  394;    Watt's   Estate,    158    Pa.    St.    i; 

New  York, — Fisher  v,  Hepburn,  48  Weaver  v.  Stone,  2  Grant's  Cas.  (Pa.) 

N.  Y.  41;  Reed  v,  Chilson,  142  N.   Y.  422;  Fox  v.  Reed,  3  Grant's  Cas.  (Pa.) 

152;  Olcott  V.  Maclean,  73  N.  Y.  223;  81;  Hoffman  v,  Galland,   i   Leg.   Rec. 

Ward  V,   Roy,  69  N.  Y.  96;  Ogdens-  (Pa.)  16;  Brock  v.  Brock,  18 W.N.  C. 

burg,  etc.,  R.  Co.  v.  Vermont,  etc.,  R.  (Pa.)   123;  Davis   v.    Mayer,   6  Lane. 

Co.,  63  N.  Y.  176;  Jones  v.  Jones,  xo8  (Pa.)  105;  Philadelphia  v.  Olive  Cem- 

N.  Y.  415;   Mors  V,  Stanton,  51  N.  Y.  etery  Co.,  6  W.  N.  C.  (Pa.) 238;  Wright 

649;  Kinnier  V.  Kinnier,  45  N.  Y.  535;  v.  Galloway,   8  W.   N.  C.  (Pa.)  163; 
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virtue  of  notice  served  on  him  in  such  other  state.  While  process 
cannot  extend  bejrood  the  limits  of  the  state,  yet  a  nonresident 
becomes  subject  to  the  jurisdiction  of  the  court  by  a  general  ap-. 
pearance.^ 

Foro^B  CorpoTfttloiw. — ^And  a  voluntary  and  general  appearance  by 
a  foreign  corporation  gives  jurisdiction  over  it* 

Lehigh  Valley  R.  Co.  v.  Hanley  (Pa.,  assume   the    proposition     that    such 

1887),  10  Atl.  Rep.  4;  Boland  v.  Mason,  jurisdiction  is  acquired. 

66  Pa.  St.  138;  Michew  r.  McCoy,  3  1.  Hartley  v.  Conn,  4  Tex.  Civ. 
W.  &  S.  (Pa.)  501.  App.   299;    Ferguson    v.    Oliver,    99 

SotUh  Carolina. — Lanneau  v.  Ervin,  Mich.  161;  Adams  v.  Lamar,  8  Ga.  83; 

12  Rich.  (S.  Car.)  31.  Dennison    v.     Hyde,    6    Conn.    516; 

Tennessee. — Tennessee  Bank  v.  An-  Haussman  v.  Burnham,  59  Conn.  117; 

derson,  3  Sneed  (Tenn.)  669.  Tipton  r.  Wright,  7  Bush  (Ky.)  448. 

Texas. — Glass  v.  Smith,  66  Tex.  548;  Where  the  deleniUint,  a  nonresident, 

Meyer  V.  Smith  (Tex.  Civ.  App.,  1893),  not  served  with  process,  by  counsel 

21  S.  W.  Rep.  99s;  Cunningham  v.  filed  an  answer,  sworn  to  by  htm  in 
State,  74  Tex.  511:    Rabb  v.  Rogers*  another  state,  controverting  some  of 

67  Tex.  335;  Central,  etc.,  R.  Co.  v.  the  allegations  of  the  petition,  and 
Morris,  68  Tex.  49.  asking  a  dismission  of  the  action  and 

Vermont, — Scott  v.   Niles,   40  Vt.  a  judgment  for  his  costs,  but  with  the 

573.  precautionary  statement  in  the  answer 

Virginia. — Jones  v.   Bradshaw,    16  that  it  was  made  without  entering  his 

Gratt.  (Va.)  355.  personal    appearance   in    the  action, 

Wisconsin. — Canghey  v.    Vance,    3  which  he   distinctly  refused  to  do, — 

Chand.  (Wis.)    308;   Tallman    v.    Mc-  held,  that  after  filing  his  answer,  as 

Carty,  ii  Wis.  401;  Anderson  v.  Mor-  above  stated,  the  defendant  must  be 

ris,  12  Wis.  689;    Bell  v.  Olmsted.   18  regarded  as  a  party,  and  a  personal 

Wis.  69;  Pryce  v.  Security  Ins.  Co.,  judgment  was  authorized  against  him 

39  Wis.  270;  Atkins  v.  Fraker,  32  Wis.  on  such  appearance.  Tipton  v.  Wright, 

510;  Krueger  v.   Pierce,  37  Wis-  269;  7  Bush  (Ky.)  448. 

Ruthe  V.  Green  Bay,  etc.,  R.  Co.,  37  FttHSqiiity. — Though  defendants  to 

Wis.   344;    Fairfield  v.  Madison   Mfg.  a  proceeding  in  equity  reside  without 

Co.,  38  Wis.  346;    Kane  v.  Fond  dn  the  jurisdiction,  yet  when  they  appear 

Lac,  40  Wis.  49s;  Everdell  v.  Sheboy-  and  answer  on  the  merits  full  equity 

gan,  etc.,  Co.,  41  Wis.  395;  Carpenter  wiU    be   done    between    the    parties. 

V.    Shepardson,  43    Wis.  406;    North  Varner  v,  Radcliff,  59  Ga.  448. 

America  Ins.  Co.  v.  Swineford,  28  Wis.  Attending  Court  as  a  WitmM.— Whem 

257;  Allen  V.  Lee,  6  Wis.  478.  a  nonresident  attending  court  as  a 

United  States. — Toland  v.  Sprague^.  witness  is  privileged  from  service  of 
12  Pet.  (U.  S.)  300;  U.  S.  V.  Yates,  6  summons,  he  waives  such  privilege  by- 
How.  (U.  S.)  6c^;  Knox  v.  Summers,  a  general  appearance.  Chadwick  v. 
3  Cranch  (U.  S.)  496;  Legee  v.  Chase,  5  N.  Y.  Wkly.  Dig,  589. 
Thomas,  3  Blatchf.  (U.  S.)  11;  Small  CommraoeBMBt  of  Sidt.^ Where,  after 
V.  Montgomery,  17  Fed.  Rep.  865;  order  of  publication  of  summons  had 
Hendrickson  v.  Chicago,  etc.,  R.  Co.,  been  made  and  publication  commen- 

22  Fed.  Rep*  569;  Graham  v.  Spencer,  ced,  but  not  completed,  and  the  sum- 
14  Fed.  Rep.  603:  Hill  v.  Mendenhall,  mons  and  complaint  have  been  mailed 
2iWall.(U.  S.)  453;  Harknessr.  Hyde,  to  a  nonresident  defendant,  which 
98  U.  S.  476;  Shields  v.  Thomas,  18  he  receives,  and  he  afterwards  appears 
How.  (U.  S.)  253;  Friczen  v.  AUe-  in  the  action,  the  reception  of  the  sum- 
mania  F.  Ins.  Co.,  30  Fed.  Rep.  mons  must  be  considered  the  serving 
349.  of  the  same  for  the  purpose  of  deter- 

While  all  the  foregoing  cases  do  not  mining  when  the  suit  was  commenced, 

expressly  decide  that  a  general   ap-  Diedricks  v.  Stronach,  9  Wis.  548. 

pcarance  confers  personal  jurisdiction,  2.  New   York. — Carpentier  v.  Min- 

most  of  them  holding   that  process  turn,  65  Barb.  (N.  Y.)  293;  Murray  v. 

itself,    or    irregularities    therein,    is  Vanderbilt,  39  Barb.  (N.  Y.)  140;  Mc- 

waived*  by  an  appearance,  yet  they  Connick    v.   Pennsylvania    Cent.   R^ 

642 


Qmunl  Appearanoe.               APPEARANCES.  Xffact  ot 

PoUtloal  Corporations. — The  same  rule  obtains  in  regard  to  a  politi- 
cal corporation ;  it  confers  jurisdiction  over  it  by  a  general  ap- 
pearance.* 

Makes  One  a  Party. — A  person  who  is  not  named  in  the  complaint 

nor  served  with  summons,  if  he  has  an  interest  in  the  matter  in 

litigation,  makes  himself  a  party  by  a  general  appearance.* 

Co.,  49  N.  Y.  303;  Cook  v.  Champlain  on    him,    his    voluntary    appearance 

Transp.  Co.,  i  Den.  (N.  Y.)9i;  Brooks  waives  any  error  in  the  order  making 

V,  New   York,  etc.,  R.  Co.,  35   Hun  him  a  party.     Henderson  v.  Carbon- 

(N.   Y.)  47;  De   Bemer  v.   Drew.  39  dale  Coal,  etc..  Co.,  140  U.  S.  26. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  466.  Surety. — By  appearing  in  court,  and 

Minnesota, — Anderson  v.   Southern  consenting  to  an  order  of  the  court 

Minnesota  R.  Co.,  21  Minn.  30.  recognizing  him  as  surety  for  costs, 

Wiscomin. — Congar  v.  Galena,  etc.,  makes    one    a    surety.     Schaeffer   v. 

R.  Co.,  17  Wis.  477.  Waldo,  7  Ohio  St.  310. 

Indiana. — Louisville^  etc.,  R.  Co.  v.  OmiHion  of  Party. — The  omission  of 

Stover,  57  Ind.  559;  Louisville,  etc.,  a   necessary   party   to    the   action    is 

R.  Co.  V.  Nicholson,  60  Ind.  158.  harmless  error  when  such  party  vol- 

Massachusetts. — Pierce  v.  Equitable  untarily  appears.     Moore  v.  Bruce,  85 

L.  Assur.  Soc,  145  Mass.  56.  Va.  139. 

Maine, — Buckfield  Branch  R.  Co.  v.  Hot    Speoifloally  Designated. — By  ap- 

Benson.  43  Me.  374.  pearinggenerally,  one  waives  his  right 

Kansas. — North  Missouri  R.  Co.  v.  to  object  that  he  is  not  named  as  a  de- 

Akers,  4  Kan.  453.  fendant  in  the  prayer  for  a  subpoena. 

Maryland. — Fairfax    Forrest    Min.,  Buerk  v.  Imhaeuser,  8  Fed.  Rep.  457; 

etc.,  Co.  V.  Chambers,  75  Md.  604.  Segee  v.  Thomas,  3  Blatchf.  (U.  S.) 

When  a  foreign  corporation  has  ap-  11. 
peared  to  the  action,  it  is  as  much  A  judgment  in  an  action  of  eject* 
within,  and  subject  to,  the  jurisdiction  ment  rendered  against  a  person  who 
of  the  court  as  if  it  were  a  domestic  voluntarily  appeared  therein  as  a  de- 
corporation.  Dart  V.  Bridgeport  Far-  fendant  is  not  void  so  as  to  be  collater- 
mers'  Bank,  27  Barb.  (N.  Y.)  337.  ally  assailable,  although  his  name  was 

Justice  of  the  Peace. — A  foreign  cor-  not  inserted  in  the  complaint  either 

poration  may  confer  jurisdiction  over  originally  or  by  amendment,  and  no 

Its  person  by  an  appearance  before  a  order  of  the  court  granting  him  leave 

justice  of    the   peace.      Paulding  v.  to  appear  in  or  defend  the  action,  or 

Hudson  Mfg.  Co.,  2  E.  D.  Smith  (N.  to  tile  an  answer,  is  contained  in  the 

Y.)  38.  record.    Tyrrell  v.  Baldwin,  67  Cal.  i. 

1.  State    V.    Shideler,   51    Ind.  64,  But  an  appearance  does  not  cure  a 

where  it  was  held  that  upon  the  ap-  defect  in  a  bill  in  equity  in  designating 

pearance  of  the  prosecuting  attorney  the  defendants  by  fictitious  names;  nor 

to  a  motion  the  court  had  jurisdiction  does  it  make  such  persons,  so  desig- 

of  the  state.  nated,  parties  on  the  record.  Kentucky 

The     United     SUtec.— The     United  Silver  Min.  Co.  v.  Day,  2  Sawyer  (U. 

States,   by   voluntarily  appearing  in  S.)  468. 

a  state  court  as  a  claimant  to  a  fund  Dissolving  an  Iiganction.— Where  an 

therein,  subjects  itself  to  the  juris-  action  at  law  is  enjoined,  whether  an 

diction  of  the  court,  and  will  be  bound  appearance  by  a  solicitor  merely  to 

by  its  decision.      Johnston  v.   Stim-  move  to  dissolve  the  injunction  makes 

mel,  89  N.  Y.  117.  one  a  party,  and  gives  the  court  juris- 

8.  Tyrrell   v.    Baldwin,   67   Cal.   i;  diction    to    proceed   with    the    cause 

Thompson  V.    Schuyler,    7    111.  271;  without  process,  is  doubtful.     Griggs 

Jester  v.  Hopper,  13  Ark.  43;  Ferry  v.  Gear,  8  111.  2;  Harback  v.  Gear,  8 

V.  McKenna,  9  Pa.  Co.  Ct.  Rep.  17.  See  111.  18.  Compare  Swartwout  v.  Roddis, 

Farrell  v.  Brennan,  25  Mo.  88;  Brad-  5  Hill  (N.  Y.)  118;  Redus  v.  State,  54 

ford  V.  Coit,  77  N.  Car.  72;  Hall  v.  Miss.  712;    Davidson  v.  Thornton,  7 

Craig,  125  Ind.  523;  Jones  v.  Doe,  i  Pa.  St.  128;  Mauch  Chunk  First  Nat. 

Blackf.  (Ind.)  351.  Bank   v.    U.    S.    Encaustic    Tile  Co. 

Srror  in  Order. — When  a  person  is  (Ind.,  1886),  2  West.  Rep.  715,  where 

made  a  party,  if  no  process  is  served  it  was  held  that  a  voluntary  appear* 
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2.  Waivei  Proeesi. — The  object  of  a  summons  or  process  is  to 
put  the  defendant  upon  notice  of  the  demand  against  him,  and 
to  bring  him  into  court  at  the  time  therein  specified.  If  the  de- 
fendant makes  a  general  appearance,  then  the  issuing  and  service 
of  process  is  not  jurisdictional  and  is. waived.  The  court  can 
thereafter  proceed  and  grant  any  relief  to  which  the  plaintiff  is 
entitled.* 


ance  in  a  suit  brought  for  the  purpose 
of  having  a  receiver  appointed  con- 
fers jurisdiction  upon  the  judge  at 
chambers  to  appoint  the  receiver. 

I.  Arkansas, — Hawkins  v.  Taylor, 
56  Ark.  45. 

California,— %}iy^2L.vci  r.  Pitcher,  4 
Cal.  380:  Turner  v,  Caruthers,  17  Cal. 
431;  Hayes  v.  Shattuck,  31  Cal.  51; 
McKinley  V.  Tuttle,  34  Cal.  335;  Clark 
V.  Willett,  35  Cal.  534;  People  v,  Mari- 
posa Co.,  39  Cal.  683;  Garrison  v,  Mc- 
Gowan,  48  Cal.  593. 

Colorado, — Union  Pac.  R.  Co.  v,  De 
Busk,  13  Colo.  394. 

Florida. — Baars  v,  Gordon,  3i  Fla. 

as. 

Illinois, — Phillips  v,  Blatchford,  36 

111.  App.  606;  Bliss  V,  Harris,  70  111. 
343;  Yaeger  v,  Henry.  39  111.  App.  3i. 

Indiana, — Day  v,  Henry,  104  Ind. 
334;  Albertson  v,  Williams,  33  Ind. 
613;  Eldridge  v,  Folwell,  3  Blackf. 
<Ind.)  307;  Washington  Ice  Co.  v. 
Lay,  103  Ind.  48. 

Iowa.  —  Lorimer  v,  Illinois  State 
Bank,  Morr.  (Iowa)  386. 

Kentucky. — Long  v.  Montgomery,  6 
Bush  (Ky.) 394;  Miller  v.  Com.,  i  Bibb 
(Ky.)  404:  Banks  v.  Johnson,  4  J.  J. 
Marsh.  (Ky.)  653;  Todd  v,  Neaff,  4 
Bibb  (Ky.)  190;  Thomas  v.  Perry,  6 
J.  J.  Marsh.  (Ky.)  556. 

Louisiana. — Collier  v.  Morgan's  L., 
etc.,  R.  Co.,  41  La.  Ann.  37;  Hood  v, 
Knox,  8  La.  Ann.  73;  Barr's  Succes- 
sion, 8  La.  Ann.  458;  Maguire  v.  Bass, 
8  La.  Ann.  370. 

Maine. — Woodman  v.  Smith,  37  Me. 
31;  Buckfield  Branch  R.  Co.  v,  Ben- 
son, 43  Me.  374. 

Massachusetts.  —  Lawrence  v,  Bas- 
sett,  5  Allen  (Mass.)  140;  Loomis  v, 
Wadhams,  8  Gray  (Mass.)  557. 

Michigan,  —  Dailey  v,  Kennedy 
(Mich.,  1887),  7  West.  Rep.  467;  Stone 
V.  Welling,  14  Mich.  514. 

Mississippi.  —  Harris  v,  Gwin,  10 
Smed.  &  M.  (Miss.)  563. 

Nevada. — Rose  v,  Richmond  Min. 
Co.,  17  Nev.  35;  Sweeney  v,  Schultes, 
XQ  Nev.  53,  which  also  holds  that  sec- 


tion 36  of  the  Nevada  Civil  Practice 
Act,  which  declares  that  a  certain  no- 
tice shall  be  inserted  in  the  summons 
in  certain  actions  and  that  a  different 
notice  shall  be  given  in  others,  is  man- 
datory, and  that  the  distinction,  as 
made  in  the  statute,  should  be  ob- 
served as  essential. 
New  Jersey, — Cornell  v.  Matthews, 

37  N.  J.  L.  533;  Ayres  V.  Swayze,  5  N. 
J.  L.  936. 

Neiv  York, — Gordon  v,  Bowne,  Col. 
&  C.  Cas.  (N.  Y.)  335;  Miln  v.  Russell, 
3  E.  D.  Smith  (N.  Y.)  303;  Malone  r. 
Clark,  3  Hin  (N.  Y.)  658;  Carpentier 
V,  Minturn,  65  Barb.  (N.  Y.)  393; 
Flynn  v,  Hudson  River  R.  Co.,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  308; 
Abramson  v,  Koch  (C.  PL),  37  N.  Y. 
Supp.  310. 

A  voluntary  general  appearance  of 
the  defendant  is  equivalent  to  per- 
sonal service  of  the  summons  upon 
him.     N.  Y.  Code  Civ.  Proc.,  §434. 

O^w.— Whitehead  v.  Post,  3  West. 
L.  M.  (Ohio)  195. 

Pennsylvania, — Large  v,  Bristol  Steam 
Tow-boat  Co.,  3  Ashm.  (Pa.)  394;  Zion 
Church  V,  St.  Peter's  Church,  5  W.  & 
S.  (Pa.)  315. 

South  Carolina, — Benson  v.  Carrier, 

38  S.  Car.  119;  Cheatham  v,  Morrison, 
37  S.  Car.  187. 

Tennessee,  —  Squibb  v,  McFarland, 
II  Heisk.  (Tenn.)  563;  Proudfit  v. 
Picket,  7  Coldw.  (Tenn.)  563. 

Texas, — Meyer  v.  Smith,  3  Tex.  Civ, 
App.  40;  Womack  v,  Sherlton,  31  Tex. 
593;  Wescott  V,  Menard,  Dall.  (Tex.) 
503;  Boone  v.  Roberts,  i  Tex.  147; 
Yturri  v,  McLeod,  36  Tex.  84. 

Vermont.  — B\oo&  v.  Crandall,  38  Vt. 
396;  Howe  v.  Willard,  40  Vt.  656. 

IVest  Virginia. — Johnson  v,  MacCoy, 
33  W.  Va.  553. 

United  States, — Shute  v,  Keyser,  149 
U.  S.  649:  Estill  V.  New  York,  etc., 
R.  Co.,  41  Fed.  Rep.  849;  Consolidated 
Roller-Mill  Co.  v.  Coombs,  39  Fed. 
Rep.  as;  Kelsey  v,  Pennsylvania  R. 
Co..  14  Blatchf.  (U.  S.)  89;  Taylor  r. 
Longworth,  14  Pet.  (U.  S.)  173. 
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Hotioef.~And  the  same   principle   obtains  in  regard  to  notices 

required  to  be  given.  All  those  forms  of  notice  which  resemble 
process  or  summons  are  dispensed  with  by  a  general  appearance.* 

Biioontinoanoe.— In  accordance  with  the  principle  that  a  party 
waives  the  issuing  of  process  by  a  general  appearance,  a  defend- 
ant can  again  be  introduced  into  court  by  an  appearance  for  him 
after  a  discontinuance.* 

PubUoation  of  Snmmont. — By  a  volun-  abolish  imprisonment  for  debt,  waives 
tary  appearance  a  defendant  waives  the  objection  that  notice  and  peti- 
publication  of  notice  or  summons,  tion  have  not  been  served.  People  v* 
State  V,  Ramsey  County  Dist.  Ct.,  Bancker,  5  N.  Y.  106. 
51  Minn.  404.  Although  the  order  Probate  Court. — The  voluntary  ap- 
to  publish  is  granted,  it  is  dispensed  pearance  in  the  probate  court  of  an 
with  by  appearance,  Long  v.  Long,  executor  in  proceedings  relating  to 
59  Mich.  296;  and  proof  of  publication  the  estate  is  a  waiver  of  notice.  John- 
is  waived,  Templeton  v.  Hunter,  10  son  v,  Tyson,  45  Cal.  257. 
Ind.  380.  '  Munieipal  Corporation. — A  general  ap- 

Georgla. — The  act  of  1840  (Cobb's  pearance  by  a  municipal  corporation 
Dig.  363)  authorizing  the  defendant  is  a  waiver  of  notice.  Dugan  v.  Bal- 
to  waive  process  contemplates  an  ac'  timore,  70  Md.  i. 
tual^  and  not  an  implied^  waiver  by  Tax  and  Condemnation  Prooeedings. — 
appearance  and  pleading.  Beall  v.  Any  defect  in  the  notice  of  an  applica- 
Blake,  13  Ga.  218.  See  Regenstein  tion  for  judgment  against  lands  for 
V,  Tyler,  84  Ga.  277.  But  whatever  taxes,or  even  the  want  of  any  notice,  is 
the  rule  formerly  was,  it  is  now  set-  obviated  by  the  appearance  of  the  tax- 
tied  that  want  of  process  does  not  payerandcontesting'thetaxonthemer- 
render  a  suit  void,  but  appearance  its.  Hale  v.  People,  87  111.  72;  People  v. 
and  pleading  will  waive  its  absence.  Sherman,  83  III.  165.  And  incondemna- 
Safifold  z'.  Foster,  74  Ga.  752;  Central  tion  proceedings,  where  the  statute 
R.  Co.  V.  Whitehead,  74  Ga.  441;  requires  a  notice  to  be  given  to  the 
Townsend  v.  Stoddard,  26  Ga.  430.  one  whose   property  is  to  be  taken. 

Hew  Jersey. — If  a  corporation  ap-  this  notice  is  waived  by  a  general  ap- 
pears to  an  indictment  by  an  attorney  pearance.  Bernard  v.  Brewer,  2  Wash. 
of  the  court,  it  is  not  necessary  to  (Va.)  76.  Compare  Jacobs  v,  Sartorius. 
take  proceedings  under  the  statute  to  3  La.  Ann.  9:  Whittle  v.  Artis,  55  Fed. 
secure  an  appearance.  State  v.  Pas-  Rep.  919;  Whittle  v.  Bookwalter,  55 
saic  County  Agricultural  Soc,  54  N.  Fed.  Rep.  919. 
J.  L.  260.  2.  Wheeler  ».  Bullard,  6  Port.  (Ala.) 

1.  Contest  of  Eleetion. — A  notice  of  352;  Breese  v,  Allen,  12  Ind.  426;  Ma- 
contest  of   an   election  is  waived  by  hon  v.  Mahon,  19  Ind.  324;  McDougle 
appearing  before  the  court  and  con-  v.  Gates,  21  Ind.  65. 
testing  the  contest.     Broadus  v.  Ma-  Abienoe  of  Case  from  Dooket. — ^Appear- 
son  (Ky.,  1894),  25  S.  W.  Rep.  1060.  ance  and  going  to  trial  without  objec- 

Cout  of  ConoiUation. — Appearance  in  tion  is  a  waiver  of  a  discontinuance 

a  court  of  conciliation  waives  the  ob-  by  the  absence  of  the  case  from  the 

jection  of  want  of  notice.     Wiseman  docket  for  several  terms.     Phillips  v, 

V,  Risinger,  14  Ind.  461.  Hood,   85  111.  450;  Randolph  County 

Iignnotioni. — A  want  of  notice  of  an  v.  Rolls,  18  111.  29;  Birks  v,  Houston,, 

application   for  a  temporary   injunc-  63  111.  77. 

tion    is   waived    by    an    appearance.  Revival.  —  A  voluntary  appearance 

Hardy  v,  Donellan,  33  Ind.  501.     And  after  the  revival  of  a  suit  is  a  waiver 

appearing  to  a  motion  to  dissolve  an  of  process.     Carrington  v.  Brents,   i 

injunction   waives   notice   of  motion.  McLean  (U.  S.)  167.     And  an  appear- 

Penrice  ».  Wallis,  37  Miss.  173.     See  ance    waives    an    order    of    revival. 

Milne  v.  Van  Buskirk,  9  Iowa  558.  Shoup  v.  Conwell,  2  Ind.  497. 

Proieenting  Creditor.  —  The  appear-  The  entering  an  appearance  to  a  re- 

ance  of  a  prosecuting  creditor  before  vived  action  will  cure  a  defect  in  the 

a  judge  to  whom  his  debtor  has  ap-  order  to  revive,  or  any  error  therein., 

plied  for  a  discharge  under  the  act  to  Thomson    v,    Williams,    86    Ky.    15  r 

645 


General  Appearance.  APPEARANCES.  SfBeot  ot 

Time.— While  the  nonservice  of  process  may  be  cured  by  a  gen* 
eral  appearance,  still  there  may  be  certain  questions  of  time  in 
connection  therewith  which  are  not  waived.* 

Contlnuanoe. — Not  only  may  a  general  appearance  waive  the  is- 
suing of  process,  but  a  right  to  a  continuance,  dependent  upon 
the  return  of  the  process,  may  also  be  waived  by  an  appearance.* 

3.  Defects  in  Process. — Besides  waiving  the  issuing  of  process,  a 
general  appearance  will  cure  any  defect  in  process  or  its  service.* 

Cole  V,  Thomburg  (Colo.  App.,  1893),  -,5;    Smith    v,    Buckley,    15    Fla.   64; 

34   Pac.  Rep.  1013.      See   Roberts   v  PesLTce    v,   Thackeray,    13    Fla.    574; 

Elliott,  3  T.  B.  Mon.  (Ky.)  399;  Kivg  Mercer  v.  Booby,  6  Fla.  723;  Wood  v, 

V.  Hyatt,  51  Kan.  509.  State  Bank,  i  Fla.  424. 

1.  A  writ  made  returnable  at «»  time  Georgia, — Reynolds  v,  Lyon,  20  Ga. 
not  authorized  by  law  is  essentially  il-  225. 

legal,  notwithstanding  a  general  ap-  Illinois, — Beecher   v,   James,  3  111. 

pearance.     Williamson  v,  McCormick,  462;    Brewster   v,   James,  3   111.  465; 

126  Pa.  St.  274.  Holbrook  v.  Vibbard,  3  111.  465;  Gilson 

And  an  appearance  does  not  waive  v,  Powers,  16  111.  355;  Montgomery  v. 

the  right  to  have  an  action  discontin-  Brown,  7  111.  581;  Frink  v.  Flanagan, 

ued,  if  the  petition  is  not  filed  by  the  6   111.    35;    Mineral   Point    R.    Co.   v. 

time  fixed  in  the  notice  given  to  de-  Keep,  22  111.  9;  Miles  v,  Goodwin,  35 

fendant.     Cibula  v,  Pitts  Mfg.  Co.  48  111.  53. 

Iowa  528.     See  Jones  JLumber  Co.  v,  Indiana, — Crabb   v,  Orth,  133   Ind. 

Boggs,  63  Iowa  589.  II :  Shirley  v,  Hagar,  3  Blackf.  (Ind.) 

In   Iowa  an   action   is    commenced  225;   Norton   v.   State,   106   Ind.    163; 

somewhat  as  at  common  law;  before  Vermilya  v,    Davis,  7   Blackf.  (Ind.) 

the  petition  is  filed  the  defendant  is  158;    Dudley    v,    Fisher,     7     Blackf. 

served  with  notice  informing  him  that  (Ind.)    553;     Wibright     v.    Wise,     4 

on  or  before  a  date  therein  named  a  Blackf.  (Ind.)  137;  Bray  ton  v,  Freese, 

petition  will  be  filed  in  court  against  i    Ind.    121;    Adams    Express   Co.   v, 

him.     Rev.  Code,  Iowa,  §  2599.  Hill,  43  Ind.  157;  Louisville,  etc.,  R. 

Arkansas.  —  The   voluntary  appear-  Co.  z/.  Nicholson,  60  Ind.  158. 

ance  of  a  party  to  a  proceeding  in  the  Iowa, — Frink  v.  Whicher,  4  Green* 

probate  court  dispenses  with  the  ne-  (Iowa)  382;  Baker  v,   Kerr,  13    Iowa 

cessity  of  the  ten  days'  previous  no-  384. 

tice  prescribed  by  the  statute.     SuUi-  Kentucky. — Starling    v,    Hardin,  9 

van  V,  Deadman,  19  Ark.  484.  Bibb  (Ky.)  519;  Tipton  v,  Wright,  7 

Utah. — In  the  absence  of  an  objec-  Bush  (Ky.)  448. 

tion  by  plaintiff,  the  defendant   may  Massachusetts,  —  Gilbert      v,     Nan- 

voluntarily  appear  after  a  year  from  tucket  Bank,  5  Mass.  97.     See  Fox  v. 

the  filing  of  the  complaint;  and  such  Money,  i  B.  &  P.  250. 

an  appearance  waives  the  defect  that  Michigan, — Stone     v.     Welling,    14 

a  summons  was  not  issued  within  a  Mich.  514;   Lane  v.  Leech,  44  Mich, 

year,  as  prescribed  by  statute.     Need-  163. 

ham  V,  Salt  Lake  City.  7  Utah  319.  Minnesota, — Johnson  v,  Knoblauch, 

2.  Anderson  v,  Moore,  145  111.  61.  14  Minn.  16;  Chouteau  v.  Rice,  I 
See    Murphy  v.  Barlow,  5   Ind.  230;  Minn.  192. 

Wilson  r.  Coles,  2  Blackf.  (Ind.)  402;  Mississippi,  —  Harris    v,    Gwin,    10 

Shirley  v.  Hagar,  3  Blackf.  (Ind.)  225.  Smed.  &  M.  (Miss.)  563. 

3.  Alabama, — Winter  v.  Rose,  32  Ala.  Missouri, — Spencer  v,  Medder,  5 
447;  Sankey  v,  Sankey,  6  Ala.  607.  Mo.  458;  Meyer  v,  Broadwell,  83  Mo. 

Arkansas, — Richardson  v.  White,  19  571;    Fullbright  v.  Cannefox,  30  Mo, 

Ark.    241;    Rose  v.  Ford,  2  Ark.  26;  425. 

Robins  v.  Fowlers,  2  Ark.  183.  Nebraska, — Kane  v.  People,  4  Neb. 

California, — Suydam   v.    Pitcher,  4  509;  Cropsey  v,  Higgenhorn,  3  Neb. 

Gal.  280.  108;    Gilbert   v.    Brown,   9    Neb.   90; 

Connecticut.  —  Payne    v.    Farmers',  Johnson  v,  Jones,  2  Neb.  126;  Hamil- 

etc.  Bank,  29  Conn.  415.  ton  v,  Isaacs,  34  Neb.  709. 

Florida, -^^9^1%  v.  Gordon,  ai  Fla.  New     Hampshire,  —  Kittredge     9* 
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. — ^A  misnomer  in  process  is  waived  by  an  appearance.^ 

Emerson,    15    N.    H.   227;    White    v.  Texas, — Womack  r.  Shelton,  31  Tex. 

White,  60  N.  H.  210;  Morse  v.  Calley,  592, 

5  N.  H.  222.  Vermont, — Bennett  v,  Stickney,  17 

New  Jersey, — Palmer  v,  Sanders,  51  Vt.  531. 

N.  J.  L.  408;   V.  Campbell,  1  Virginia, — Winston  v.  Overseers  of 

N.  J.  L.  92;  Murat  v,  Hutchinson,  16  the  Poor,  ^  Call  (Va.)   357;    Turber- 

N.  J.  L.  i6;  Cli£ford  v.  Overseers  of  ville  v.  Long,  3  Hen,  &  M.  (Va.)  209. 

the  Poor,  37  N.  J.  L.  153;  Foulkes  v,  Atlantic,  etc.,  R»  Co.  i/.  Peake,  87  Va. 

Young,  21  N.  J.  L.  438.  130. 

New    York. — Heilner   v,    Barras,   3  IVisconsin, — Heeron  v,  Beckwith,  i 

Code  Rep.  (N.  Y.)  17;  Day  v,  Wilber,  a  Wis.  17;  Anderson  v,  Morris,  12  Wis. 

Cai.  (N.  Y.)  134;  Bray  v,  Andreas,  i  E.  689. 

D.  Smith  (N.  Y.)  387;  Watson  v.  Mor-  United  States,— ¥\^H  v,  Gibbs,  Pet. 

ton,  27  How.  Pr.  (N.  Y.  Supreme  Ct.)  (C.    C.)     55;     Dow    v,    Gibboury,     3 

294;  Cushingham  v,  Phillips,  i  E.  D.  Hughes    (U.    S.)    382;     Flanders    v. 

Smith  (N.  Y.)  416;  Andrews  v.  Thorp,  ^tna  Ins.  Co.,  3  Mason  (U.  S.)  158; 

I  E.  D.  Smith  (N.  Y.)6i5;  Sprague  v.  Pollard  v,  Dwight,  4  Cranch  (U.  S.) 

Irwin,  27   How.  Pr.  (N.  Y.  Supreme  421;  Knox  v.  Summers,  3  Cranch  (U. 

Ct.)   51;    Hogan   v.    Baker,   2   E.    D.  S.)  496;  Logan  v,  Patrick,  5  Cranch 

Smith  (N.  Y.)  22;  Baker  v.  Herkimer,  (U.  S.)  288;  Harrison  v.  Rowan,  i  Pet. 

43  Hun  (N.  Y.)  86;  Townsend  v.  Hop-  (C.    C.)    489;     Grade    v.    Palmer,    8 

kins,  9  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Wheat.    (U.    S.)  699:     Goodyear    v, 

Ct.)  258;  Tiflfany  v.  Lord,  65  N.  Y.  310;  Chaffee,  3  Blatchf.  (U.  S.)  268;  Segee 

Brett  V.  Brown,  13  Abb.  Pr.  N.  s.  (N.  Y.  v.    Thomas,   3    Blatchf.   (U.    S.)    11; 

Supreme 'Ct.)  295;  Wheelock  V.  Lee,  5  Shields  v,  Thomas,   18  How.  (U.  S.) 

Abb.    N.   Cas.   (N.   Y.)  72;   Seymour  253;  Toland  9.  Sprague,  12  Pet.  (U.  S.) 

V,    Judd,   2    N.    Y.   464;    Malcom    v,  300;  Johnson  v.  Waters,  11 1  U.  S.  640. 

Rogers,    i   Cow.  (N.  Y.)  i;   Lake  v.  "The  decimons  of  this  court  have 

Kels,    II    Abb.    Pr.    N.   s.    (Schuyler  uniformly  been   that   an   appearance 

County    Ct.,   N.  Y.)   37;    Sullivan  v,  cures    any  defects  in  the   service  of 

Frazee,  4  Robt.  (N.  Y.)  616;  Mahaney  process."     Marshall,  C.J.,   in   Farrar 

V,  Penman,  i  Abb.  Pr.  (N.  Y.  Super,  v,  U.  S.,  3  Pet.  (U.  S.)  459. 

Ct.)  34;  Merkee  v,  Rochester,  13  Hun  Chiardian  Ad  Litem. — An  appearance 

(N.  Y.)  157;  Mors  V,  Stanton,  51  N.  Y.  by  a  guardian  ad  litem  is  not  a  waiver 

649;  Archer  t/.  Furniss,  4  Redf.  (N.  Y.)  of   any  defects  in  the  service  of  the 

94;   Webb  V,  Mott,   6   How.   Pr.    (N.  summons.      Bingham  v,  Bingham,  3 

Y.     Supreme    Ct.)    439;     Mulkins    v.  How.  Pr.  n.  s.  (N.  Y.)  166. 

Clark,  3  How.  Pr.  (N.  Y.)  27;  Pixley  AgrMBwnt. — But  an  agreement  be- 

V.    Winchell,    7    Cow.    (N.    Y.)    366;  tween  the  parties  may  vary  the  effect 

Gardner    v.     Teller,     2      How.     Pr.  of  an  appearance,  so  that  it  will  not 

(N.  Y.)  241;   Rowley  v,  Stoddard,   7  waive  an  objection  to  process.     Toof 

Johns.  (N.  Y.)207;  Baxter  v,  Arnold,  9  v,  Foley  (Iowa,  1893),  54  N.  W.  Rep. 

How.    Pr.  (N.  Y.  Supreme  Ct.)  445;  59. 

Macomber  v.  New  York,  17  Abb.  Pr.  1,  School  Dist.   v,  Griner,   8  Kan. 

(N.  Y.)  35;  Dole  V.  Manley.  11  How.  224. 

Pr.  (N.  Y.  Supreme  Ct.)  138;  Hyde  v.  When  a  judgment  entry   shows   a 

Patterson,  i  Abb.  Pr.  (N.  Y.  Supreme  general  appearance,   this   cures    any 

Ct.)  248;  Christal  v,  Kelly,  88  N.  Y.  clerical    misprision    as    to    a    name. 

285.  McCaskey  v.  Pollock,  82  Ala.  174. 

North  Carolina, — Penniman  v,  Dan-  Cor]Mnration  Sued  under  Wrong  Name. 

iel,  95  N.  Car.  341;  White  v,  Morris,  — Though  a  corporation  may  be  sued 

107  N.  Car.  92.  under  a  wrong  name,  yet  if  it  appears 

Pennsylvania. — Kemerrer  v.  Markle,  and  litigates  the  cause  on  its  merits 

7  Kulp  (Pa.)  262;  Dewart  v,  Purdy,  29  without  objection,  it   thereby  waives 

Pa.  St.  113;  Sherer  v,  Easton  Bank,  33  the  defect  in  the  summons.     Virginia, 

Pa.  St.  134;  Schober  v,  Mather,  49  Pa.  etc.,  Steam  Nav.  Co.  v.  U.  S.,  Taney 

St.  21;   Fox  V,  Reed,  3  Grant's   Cas.  (U.  S.)  418. 

(Pa.)  81.  Amendment.  —  A    party    appearing 

South   Carolina, — Meng  v.  Honser,  cannot   object    to   an   amendment   of 

13  Ri^h.  Eq.  ^.  Car.)  axa  the  complaint  and  summons  in  respect 
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Time. — Questions  of  time  in  regard  to  process  are  all  waived  by 
a  general  appearance;  any  defect  in  not  issuing  the  summons  in 
time  is  cured  thereby,  and  so  is  any  error  in  process  in  stating 
time  to  pUad.^ 

Served  by  Vnanthoriied  Perten. — A  general  appearance  waives  the  de- 
fect that  the  summops  was  served  by  an  unauthorized  person.* 

Setnm  of  Proeeee.— After  a  general  appearance,  the  defendant  can- 
not object  to  a  defect  in  the  return  of  process.' 

Preeeribed  FomL.— Where  the  form  of  the  summons  is  prescribed 
by  law,  a  general  appearance  waives  any  failure  to  comply  with 
the  legal  form.* 

to  his  name.     Smith  v,  Curtis,  7  Cal.  8.  Thomson  v.  Bishop,  29  Tez.  154; 

584.  Vance  v.  Funk,  3  lU.  263. 

Oiaiiiio&  of  Name. — A  voluntary  ap-  BoTeral  Defendaati.  — Where  one  of 

pearance  by  one  defendant  waives  the  several  defendants  makes  a  general 

defect   in  the  summons  that  it  does  appearance,  he  waives  any  objection 

not  contain  the  name  of  a  codefend-  for  want  of  a  return  upon  process  as 

ant,  who  has   not   been   served;   the  to  the  others.      Gilson  v.  Powers,  16 

judgment  against  the  one  appearing  111.  355. 

is  valid.     Nashua  Sav.  Bank  v.  Love-  Habeas  Cor]rai. — Appearing  and  ob- 

joy  (N.   Dak.,   1890),  46  N.  W.   Rep.  jecting  to  the  sufficiency  of  a  notice 

41 1.  of  return  to  a  writ  of  habeascorpus  ap- 

1.  Reed  v.  Bodkin,  68  Ind.  325.  See  plied  for  by  a  defendant  held  under  a 
Meinhard  v.  Youngblood,  fi^  S.  Car.  body  execution  will  not  waive  the  suf- 
223.                                  •  ficiency  of    such   notice.      People   v. 

Hotioe  to  Plead. — A  declaration  and  Kehl,  15  Mich.  330.     See  Whipple  v. 

notice  to  plead  are  in  the  nature  of  Stewart,  i  Walk.  Ch.  (Mich.)  357. 
process,   and   a'  general    appearance        4.  Btgnlng    Own  Writ.  —  A    general 

waives    a  defect   in    them;    e.g,^    an  appearance  will  waive  the  defect  that 

error    in    the    time    given   to    plead,  the   plaintiff,  who  was  a  magistrate, 

Gardner  v.  Teller,  2  How.  Pr.  (N.  Y.)  signed  his  own  writ.     Parrott  v,  Hou- 

241.  satonic  R.  Co.,  47  Conn.  575. 

2.  Piatt  V,  Manning,  34  Fed.  Rep.  Hot  Stamped  or  Sealed. — Appearance 
817.  This  case  holds  that  in  case  proc-  waives  the  defect  that  the  summons 
ess. is  served  by  an  unauthorized  per-  was  not  stamped,  Topf  v.  King,  26 
son,  the  suit  is  xeally  commenced  when  Ind.  391;  Andrews  v,  Powell,  27  Ind. 
the  defendant  enters  a  general  appear-  303;  or  has  not  a  proper  seal.  Brewer 
ance.  Compare  Spery  v,  Reynolds,  5  v.  Sibley,  13  Met.  (Mass.)  175;  Lovell 
Lans.  (N.  Y.)407,  which  holds  that  the  v,  Sabin,  15  N.  H.  29. 

N.  Y.  statute  does  not  make  any  distinc-  Hot  in  Hame  of  People. — Appearance 
tion  between  the  proof  required  to  be  cures  the  defect  of  process  not  run- 
made  of  authority  to  appear  in  the  ning  in  the  name  of  the  people.  Knott 
case  of  a  summons  personally  served,  v,  Pepperdine,  63  111.  219;  McManus 
and  of  one  served  by  leaving  copy  v,  McDonough,  107  111.  95. 
only.  In  either  case  such  authority  Miidireetion. — A  misdirection  of  the 
is  admitted  where  the  opposite  party  capias  is  waived  by  appearance, 
appears  and  joins  issue  without  objec-  Bronson  v.  Earl,  17  Johns.  (N.  Y.)  63. 
tion  to  the  absence  of  proof  of  it.  Hame  of  Court. — A    general    notice 

Counsel. — If  the  counsel  for  plaintiff  of  appearance  waives  the  defect  that 

serves   the   summons,  acting  as  con-  the  summons   does   not  mention  the 

stable,  a  general  appearance  waives  court  from  which  it  is  issued.     Dix  v, 

the  defect.     Wilkinson    v,   Vorce,   41  Palmer,  5    How.  Pr.  (N.  Y.  Supreme 

Barb.  (N.  Y.)  370.  Ct.)  233;   Legate  v.  Lagville,  i  How. 

Party. —  Likewise    a    service  by  a  Pr.  (N.  Y.)  15. 

party  to  the  action  is  cured  by  a  full  Deeorlption  of  Land. — A  general  ap- 

appearance.      Fallon  v.  Schempf,  67  pearance  cures  a  defect  in  a  failure  to 

111.  472.  attach  a  description  of  the  land  to  the 
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▼arianM.— An  appearance  to  the  merits  waives  the  objection  of 
a  variance  between  the  process  and  the  complaint  or  declara- 
tion.* 

Void  and  Illagal.— A  general  appearance  waives  the  defect  that  the 
process  is  void,*  but  it  does  not  waive  the  illegality  of  the 
writ.' 

Commencing  Vy  a  Wrong  Writ.— Appearance  waives  the  defect  of  com- 
mencing a  suit  by  a  wrong  writ.* 

Served  on  Wrong  Person. — A  general  appearance  waives  the  defect 
that  the  summons  has  been  served  on  a  wrong  person.* 


summons  in  ao  action  of  ejectment. 
Bartley  v,  BinghiCm  (Fla.,  1894),  15 
So.  Rep.  592. 

Indorsement.  —  An  indorsement  on 
the  writ  of  the  sum  claimed,  as  re- 
quired by  statute,  is  waived  by  a  gen- 
eral appearance.  Swift  v.  Woods,  5 
Blackf.  (Ind.)  97. 

And  a  failure  to  indorse  on  the  sum- 
mons a  reference  to  the  statute,  under 
which  the  action  is  brought,  is  cured 
by  a  general  appearance.  Vernon  v. 
Palmer,  48  N.  Y.  Super.  Ct.  231; 
Townsend  v,  Hopkins,  9  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  258;  Bissell 
V,  New  York  Cent.,  etc.,  R.  Co.,  67 
Barb.  (N.  Y.)  385.  And  this  though 
the  defendant  was  ignorant  thereof. 
Sprague  v,  Irwin,  27  How.  Pr.  (N.  Y. 
Supreme  Ct.)  51;  Mulkins  v,  Clark,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  27. 

1.  Bloodgood  V,  Overseers  of  the 
Poor,  12  Johns.  (N.  Y.)  285;  Band- 
man  V,  Gamble,  4  £.  D.  Smith  (N.  Y.) 
463.  Contra y  Fond  du  Lac  v.  Bone- 
steel,  22  Wis.  251;  State  v,  Tappan, 
29  Wis.  664.  See  Shroudenbeck  v. 
Phoenix  F.  Ins.  Co.,  15  Wis.  632;  Har- 
rington V.  Edwards,  17  Wis.  586. 


%,  Pixley  V,  Winchell,  7  Cow.  (N. 
Y.)  366. 

And  it  is  immaterial  that  the  de- 
fendant when  he  enters  his  appear- 
ance is  ignorant  that  the  process  is 
void.  Pixley  v.  Winchell,  7  Cow. 
(N.  Y.)  366;  Wright  v,  Jeffrey,  5  Cow. 
(N.  Y.)  15,  where  the  defendant  put 
in  special  bail,  not  knowing  the  fact 
that  the  writ  was  void  because  return- 
able on  Sunday.  See  Lorenz  v.  King, 
38  Pa.  St.  93. 

3.  SepleTin. — As  where  a  writ  of  re- 
plevin is  issued  by  the  clerk  to  the 
sheriff,  instead  of  the  sheriff  taking 
the  property  upon  a  requisition  by 
the  plaintiff.  Castle  v,  Thomas,  16 
Minn.  490. 

A  writ  of  replevin  must  specify  the 
goods  and  chattels  to  be  replevied, 
or  it  may  be  quashed,  even  after 
an  appearance  has  been  entered. 
Snedeker  v.  Quick,  11  N.  J.  L.  179. 

And  a  general  appearance,  in  an  ac- 
tion of  replevin,  does  not  operate  as  a 
waiver  of  an  illegal  taking  on  the  writ. 
Castle  V,  Thomas,  16  Minn.  490. 

4.  As  by  a  capias  or  warrant  in- 
stead of  a  summons.    Rittenour  v,  Mc- 


Between  Summons  and  Copy. — Appear-  Causland,  5  Blackf.  (Ind.)  540;  Dayz^. 
ing  and  going  to  trial  without  objection  Wilber,  Col.  &  Cai.  Cas.  (N.  Y.)  381; 
waives  a  discrepancy  between  a  jus-     Ewbanks  v,  Ashley,  36  111.  178. 


tice's  summons  and  the  copy  served, 
in  respect  to  the  date  of  the  return 
day.  Nemetty  v,  Naylor,  100  N.  Y. 
562. 

Motion  to  Set  Aside. — But  a  notice  of 
appearance,  served  at  the  same  time 
with  a  notice  of  motion  to  set  aside 


Bummoni. — Whether  a  summons  is  a 
proper  process  is  waived  by  an  ap- 
pearance. Wynne  v,  Wyatt,  11  Leigh 
(Va.)6i2. 

And  an  appearance  to  the  merits 
waives  the  defect  of  being  sued  by 
a  short  summons.     IngersoU  v,  Gil- 


the   summons   for  variance  from  the    lies,  3  E.  D.  Smith  (N.  Y.)  119. 


complaint,  does  not  waive  the  irregu- 
larity. Voorhies  v.  Scofield,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  51;  Bierce  v. 
Smith,  2  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
411;  Tuttle  V.  Smith,  6  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  329;  Shafer  v,  Hum- 
phrey, 15  How.  Pr.  (N.  Y.  Supreme 
Ct.)  564. 


Compare  Adams  v.  Hill,  16  Me.  215. 

5.  Colorado  Cent.  R.  Co.  v,  Cald- 
well, II  Colo.  545,  where  the  sum- 
mons was  served  on  a  station  agent; 
Flynn  v,  Hudson  River  R.  Co.,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  308, 
where  the  summons  was  served  on  a 
baggage-master. 
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Pctiimiitfy  fttpt. — ^A  general  appearance  will  waive  all  those  steps 
which  must  be  taken  preliminary  to  the  issuing  oi  process.^ 

Publioation. — Where  a  defendant  appears,  all  defects  in  his  service 
by  publication  are  cured.* 

Extraordinary  and  Siiauiiary  PrvoeediagL — The  rule  that  a  general  ap-  I 

pearance  waives  defects  in  process  is  equally  applicable  to  extraor-  I 

dinary  and  summary  proceedings  as  to  ordinary  proceedings.' 

1.  Kame  Hot  Stated. — A  general  ap-  appearance.      Buffington  v.   Sipe,   53 

pearance    cures   the  defect  that  the  Ark.  235. 

Christian  name  of  the  plaintiff  is  not  Laav«  of  Goort. — ^A  Toluntary  appear- 

stated   in   the   papers    on   which   the  ance  of  a  receiver  waives  an  objection 

order  of  arrest  was  obtained.      Bal-  that  the  action   was    begun   without 

louhey  v,  Cadot»  3  Abb.  Pr.  N.  s.  (N.  leave  of  the  court.     Hubbell  v.  Dana, 

Y.  C.  PI.)  122.  9  How.  Pr.  (N.  Y.  Supreme  Ct.)  424. 

AilldaTit. — After  an  appearance  no  S.  Meinhard  v,  Youngblood,  37  S. 

objection  can  be  made  to  the  affidavit  Car.  231 ;   Free  v.  Haworth,  19  Ind. 

filed  for  the  purpose   of  securing  an  404. 

arrest.       Lewis    v.    Brackenridge,    i  Afflda^lt. — A    general    appearance 

Blackf.  (Ind.)  112.  cures  an  insufficiency  of  the  affidavit 

Nor  can  the  question  of  the  insuffi-  of  nonresidence,  the  basis  of  a  sub- 
ciency  of  the  affidavit  to  hold  to  bail  atituted  service  by  publication  of  no- 
be  raised  after  a  general  appearance,  tice.  Humphrey  v.  Newhall,  48  111. 
Wiest  V,  Luyendyk,  73  Mich.  66i;  Par-  116. 

dee  V.  Smith,  27  Mich.  36;  Miller  v,  AnthemtieatioiL — And  an  appearance 

Rosier,   31    Mich.   475;    Manhard    v.  waives    irregular     authentication    of 

Schott,  37  Mich.  234;  Baldwin  v,  Cir-  order    of    publication.      Sprague    v. 

cuit  Judge,  48  Mich.  525;    Taylor  v.  Sprague,  7  J.  J.  Marsh.  (Ky.)  331. 

Adams,  58  Mich.  167.  8.  CtrUoraxi. — A  defect  in  the  ser- 

Appearing    before   a    referee   is  a  vice  of  a  writ  of  certiorari  is  cured  by 

waiver  of  the  filing  of  an  affidavit  to  appearance.     Remey    v.    Burlingtoa, 

obtain  the  order  to  appeal.     Collins  60  Iowa  470;  Baltimore  Mut.  Aid  Soc. 

V.  Angell,  72  Cal.  513.  v,  Kelly,  2  Pa.  Dist.  Rep.  62. 

In  proceedings  for  the  claim  and  de-  Ne  Szsat. — An  appearance  to  the  ac- 

livery  of  personal  property  a  general  tion  waives  a  defect  in  the  writ  of  ne 

appearance  by  defendant  is  a  waiver  of  exeat  regno,      Ramsey  v,  Foy,  10  Ind. 

any  irregularity  in  the  affidavits  on  493. 

which    the    requisition    is    founded.  Maadamai. — Appearance  and    mak- 

Hyde  v,  Patterson,  i  Abb.  Pr.  (N.  Y.  ing  return   to  a   peremptory  writ  of 

Supreme  Ct. )  248.  mandamus  is  a  waiver  in  the  mode  of 

And  a  defendant  by  appearing  in  serving  the  writ.      People  v,  Baroett, 

the  action  waives  any  irregularity  in  91  111.  422. 

the  affidavit  made  for  the  purpose  of  DJapoMcsring  Teaaat. — ^A  defect  in 
showing  that  property  levied  on  is  ex-  the  service  of  the  precept  in  a  sum- 
empt  from  seizure.  Roberts  v.  Wil-  mary  proceeding  to  dispossess  a  ten- 
lard,  I  Code  Rep.  (N.  Y.)  100.  ant    for    nonpayment    of    rent    may 

Bill  or  fltattment  VoC  Filed. — Like-  be  cured,  by  the  general  appearance 
wise  a  general  appearance  will  waive  of  the  tenant,  upon  the  return  day. 
the  filing  of  the  bill  or  statement  of  Grafton  9.  Brigham,  70  Hun  (N.  Y.) 
the  cause  of  action  before  the  issuing  131,  24  N.  Y.  Supp.  54. 
of  process,  where  such  filing  is  req-  Meehanie'i  lion  Law. — And  an  ap- 
uisite.  Crowell  v.  Botsford,  16  N.  J.  pearance  of  defendant  is  a  waiver 
Eq.  458.  of  a  defect  in  service  of  the  sum- 
In  Arkansas,  in  an  action  before  a  mons  in  an  action  under  a  me- 
justice  of  the  peace,  it  is  immaterial  chanic's  lien  law.  Mars  v.  Stanton, 
whether  "the  statement  of  the  facts  51  N.  Y.  649.  CWn/or^  with  the  fore- 
upon  which  the  action  is  founded'*  going  cases  Aldrich  v,  Ketcham,  3 
required  by  section  4036  Mansf.  Dig.  E.  D.  Smith  (N.  Y.)  577,  holding  that 
is  filed  before  or  after  issuance  of  a  defect  in  the  process,  in  the  New 
summons,  if  the  defendant  enters  his  York    Marine  Court, — one    organixed 
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Defect!  Not  Juriidietional. — Lastly,  as  a  general  statement ,  it  may  be 
said  that  all  tl.ose  defects  in  process  which  are  not  jurisdictional 
are  cured  by  a  general  appearance,* 

4.  Other  Matters. — A  general  appearance  will  be  effective  in 
other  matters  and  ways,  besides  giving  jurisdiction  over  the  per- 
son, waiving  process,  and  curing  defects  in  process. 

Bemedy  at  Law. — A  defendant  by  an  appearance  in  chancery  may 
waive  his  right  to  insist  that  the  complainant  has  an  adequate 
remedy  at  law.* 

Irregiaarities  in  Inferior  Courti. — Irregularities  in  the  proceedings  of 
inferior  courts,  such  as  those  of  justices  of  the  peace,  may  be 
cured  by  an  appearance.* 

Omission  in  Complaint. — Likewise  an  omission  of  a  necessary  state- 
ment in  the  complaint  or  petition  may  be  waived  by  an  appear- 
ance.* 

In  Bern. — But  an  appearance  in  an  action  in  rem  will  permit  of 
a  judgment  in  personam,^ 

for  summary  proceedings, — is  waived  'wants  to  save  his  error  in  such  grant- 
by  appearance.  ing  of  a  new  trial,  he  should  not  after- 

1.  Segee  v,  Thomas,  3  Blatchf.  (U.  wards  appear  and  contest  the  case  at 
S.)ii;  Dunnt'.  Tillotson,  9  Port.  (Ala.)  the  new  trial;  if  he  does  so  appear, 
272;  Georgia  Lumber  Co.  v.  Strong,  3  his  objections  to  the  grant  of  the  new 
How.  Pr.  (N.  Y,  Supreme  Ct.)  246.  trial  are  waived.     McHam  v.  Gentry, 

Appearance  waives  objection  to  the  33  Tex.  441. 

permitting  of  a  copy  of  the  process  to  Holding  Cause  Open. — ^Where  a  justice 

be  filed  in  place  of  the  original,  which  erroneously  holds  a  cause  open  until 

has  been  lost.     Cruikshank  v.  Cogs-  the  return  day  of  an  attachment  issued 

well,  26  111.  366.  against  a  witness,   the  error  will  be 

Irregularity  of  process  in  bringing  cured  by  the  appearance  of  the  parties, 

in  a  new  party,  by  service  of  certified  and  going  to  trial  on  the  merits,  on 

copy    of    amendment    of    record,    is  the  return  day.  Seymour  v,  Bradfield, 

cured  by  a  general  appearance.     Ken-  35  Barb.  (N.  Y.)  49. 

nedy  v.  Erdman,  150  Pa.  St.  427.  4.  A  general  appearance  by  a  joint- 

Ejeetment. — In    ejectment     the    ap-  stock  association  waives  the  defect  of 

pearance  of  the  tenant  supplied  the  an  omission  in  the  complaint  to  name 

proof  of  the  delivery  of  the  declara-  the    president  or    treasurer    or    the 

tion;  but  it   did  not  dispense  with  a  individuals  comprising  it.     Brooks  v, 

common  order  or  its  service.     Free-  Farmers'  Creamery  Assoc,  21   N.  Y. 

man  v.  Oldham,  4  T.   B.  Mon.  (Ky.)  Wkly.  Dig.  58. 

420.  The  appearance  of  an  attorney  for 

2.  Chicago  v.  Cameron,  22  111.  App.  the  landowner,  when  a  petition  for 
91.  the  appointment  of  commissioners  is 

A  voluntary  appearance  may  give  a  brought  on  for  hearing,  gives  juris- 

court  of  equity  power  to  proceed  by  diction,  and  cures  an  omission  from 

petition  instead  of  action.     Matter  of  the  petition,  such  as  the  omission  to 

Foster,  15  Hun  (N.  Y.)  387.                    ,  state  the  residence  of  owners.   Matter 

And  an  appearance  will  waive  the  of  Rochester,  etc..  R.  Co.,  19  Abb.  N. 

objection  that  a  proceeding  is  com-  Cas.  (N.  Y.  Supreme  Ct.)  421. 

menced  by  petition  when   it    should  Servioe  of  Complaint. — Not  only  will 

have  been  by  bill,  if  the  jurisdiction  an    appearance    sometimes    waive    a 

of    the   court  depends  on    its   being  statement  in  the  complaint,  but  it  will 

begun  by  bill.     People  v»  Brennan,  3  waive  service  of  a  copy  of  complaint. 

Hun  (N.  Y.)  666.  Ghiradelli   v,    Greene,    56    Cal.    629; 

3.  Setting  Aside  Jadfment. — Where,  Tyrrell  v,  Baldwin,  67  Cal.  i.  See 
after  judgment,  a  justice  of  the  peace  Priest  v,  Varney,  64  Wis.  500;  Atlantic, 
sets  such  judgment  aside  and  grants  etc.,  R.  Co.  v,  Peake,  87  Va.  130. 

a  new  trial,   if  the   successful   party        5.  If,    in  a  suit    in  attachment  in 
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Plaee. — The  defendant  need  only  appear  at  the  place  mentioned 
in  the  sumnnons ;  he  cannot  be  required  to  appear  elsewhere ;  *  but 
an  omission  to  specify  the  place  is  cured  by  a  general  appear- 
ance.* 

Onsting  Jnriidletion. — Appearing  before  a  court  at  the  time  ap- 
pointed  for  the  hearing,  the  court  being  absent,  does  not  oust  I 

its  authority  to  proceed  with  the  cause.' 

Taking  lyepoiition.— Where  a  court  or  officer  is  taking  a  deposition, 
an  appearance  before  them  is  a  waiver  of  notice,  and  of  other 
irregularities.^ 

which  service  of  process  has  not  been  1.  Case  v.  Van  Ness,  i  Johns.  Cas. 

made,  the  defendant  enter  his  appear-  (N.    Y.)    243;    Stewart  v.   Meigs,   13^ 

ance,  the  character  of  the  proceeding  Johns.  (N.  Y.)4I7;  Stewart  v.  Smith, 

is  changed  from  an  action  in  rem  to  17   Wend.   (N.    Y.)  517.      The  above 

an  action  in  personam,     Creighton  v.  cases  held  the  doctrine  stated  in  the- 

Kerr,  i  Colo.  509.  text,  in  regard  to  a  justice's  court. 

Although  a  proceeding  is  in  rem^  an  2.  Williams  v,  Ewing,  31  Ark.  229, 
appearance  of  one  having  an  interest  where   a  guardian  ad  litem   was  ap- 
in  the  thing  will  convert  the  action  pointed  by  the  court  and  filed  an  an- 
into  one  in  personam^  so  far  as  his  in-  swer  for  the  minor;  this  was  held  to 
terest  in  the  property  is  concerned,  cure   the  defect  in  a  warning  order 
State  V.  Ramsey  County  Dist.  Ct.,  51  published  against  the  minor,  in  not 
Minn.  404;  People  v.  Sherman,  83  111.  being  entirely  definite  as  to  the  place 
165;  People  V.  Dragstran,  100  111.  286;  at  which  he  was  warned  to  appear. 
State  V,  Jersey  City,  26  N.  J.  L.  444.  See  Armitage  v.  Rector,  62  Miss.  600. 
See   Houston   County  v,    Jessup,   22  Arbitrators  and  Seferets. — The  want 
Minn.  552;  Stearns  County  v.  Smith,  of  notice  of  the  place  of  the  meeting 
25  Minn.   131;  Godfrey  v. 'Valentine,  of  arbitrators  is   no  objection  to  the 
39  Minn.  336.  award,  if  the  party  appeared  before- 
Maritime  Court. — The  appearance  of  the  arbitrators.     Dickerson  v.  Hays, 
parties  will  enable  a  court  of  maritime  4  Blackf.  (Ind.)  44. 
jurisdiction  to  proceed  upon  contracts  And  an  appearance  before  a  referee 
relating  to  a  vessel,  though  the  claims  waives  the  objection   that  the  place 
are  not  such  as  to  give  jurisdiction  in  where  defendant  was  warned  to  ap- 
rem.      Thoms    v.   Southard,  2   Dana  pear  was  the  joint  office  of  plaintiff* s- 
(Ky.)  483.  attorney  and  the  referee.     Rouse  v. 
And  where  the  corporate  owners  of  Goodman  (City  Ct.),  28  N.  Y.  Supp. 
a   steamboat    voluntarily  appear    as  524.     Compare  Hall  v.  Morris,  30  Tex. 
claimants  in  a  proceeding  to  recover  280,  as  tp  waiving  the  right  to  have  a 
a  penalty  from  the  steamboat,  the  cor-  day    assigned    by  the  clerk  for  the 
poration.  under  the  name  by  which  it  meeting  of  arbitrators, 
appeared  (even  though  a  wrong  one),  3.  Everitt  v,  Lisk,  i  Code  Rep.  (N. 
are  parties  to  the  suit,  and  no  objec-  Y.)  70. 

tion  can  be  taken  to  the   decree   for  After  a  court  has  obtained  juris- 

want  of  process  against  them.     Vir-  diction  of  the  defendant  by  summons, 

ginia,  etc.,  Steam  Nav.   Co.  v.   U.  S.,  it  may  compel  him  to  wait  indefinitely 

Taney  (U.  S.)  418.  for  the  calling  of  the  cause  for  trial. 

Appearance  of  Party  Not  Appearance  of  Central  Iowa  R.  Co.  v.    Piersol,  65^ 

Thing. — In  an  action  in  rem  the  ap-  Iowa  501. 

pearance  of  a  party  in  his  own  behalf  Judge  Intorested. — And  the  mere  fact 

is  not   the  appearance  of  the   thing  that   a  judge   has  an  interest  in  the 

proceeded  against;  thus  where  a  boat  cause  does  not  oust  his  jurisdiction;  & 

liad  been  attached  and  a  creditor  of  general  appearance,   without  raising 

the  boat  on  his  own  behalf  filed  a  de-  the  objection,  is  a  waiver  of  it.  Bald- 

murrer  to  the  complaint  of  the  attach-  win  v.  Calkins,  10  Wend.  (N.  Y.)  166. 

ing  creditor,  this  was  held  not  to  con-  4.  Doe  v.  Brown,  8  Blackf.   (Ind.) 

stitute  an  appearance  of  the  defendant  443;  Nickroy  v,  Skelley,i4  S.  &  R.(Pa.)> 

boat.     Deitrich  t/.  Steam  Dredge,  etc.  372;   McCleary  v,  Sankey,  4  W.  &  S. 

(Mont., 1894),  36  Pac.  Rep.  81.  (Pa.)  113. 
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I«rg«  SfiMt  eiTMi.— The  courts  are  inclined  to  give  a  large  effect  to 
an  appearance  as  a  waiver  of  technical  objections.  This  is  proba- 
bly in  accordance  with  the  modern  spirit  shown  by  all  courts  to 
decide  questions  of  substantive  law  untrammeled  by  all  questions 
of  procedure.^ 

XVin.  Valxbatdtg  Void  Judoksht  by  Subsequent  Appeabahge 

— 1.  Special  Appearance  to  Vacate  Jadgment. — A  special  appear- 
ance may  be  made  for  the  purpose  of  vacating  a  judgment  which 
is  void  for  want  of  jurisdiction,  and  such  a  special  appearance  is 
not  effectual  to  render  that  judgment  valid.* 

Where  a  party  appears  at  the  time  ant  not  served  may  specially  appear 

and  place  given  in  a  notice  to  take  de-  for  the  purpose  of  making  a  motion  to 

positions,  and  consents  that  they  may  set  aside   the  judgment  and  default 

be  taken  at  another  place,  he  cannot  entered  against  him,  and  by  doing  so 

•object  that  they  were   not   taken   at  he  does  not  waive  any  jurisdictional 

the  place  named  in  the  notice.   Lingen-  rights.    Paxton  v,  Daniel,  i  Wash.  19; 

ielser  v,  Simon,  49  Ind.  82.  Chahoon  v,  Hollenback,   16  S.  &  R. 

Fadttral    CourU.— Any  objection    to  (Pa.)  425. 

the  use  of  a  typewriter,  contrary  to  And  when  the  judgment  is  set  aside 

the  proper  construction  of  U.  S.  Rev.  and  the  default  is  opened,  the  defend- 

Stat.,  §  864,  is  waived  by  appearance  ant  may  enter  a  plea  in  abatement  to 

.and  cross-examination  by  the  adverse  the  jurisdiction  of  the  court  without 

party,     without      objection.      In    re  being  held  to  have  made  a  general  ap- 

Thomas,  35  Fed.  Rep.  822.  pearance   in  the   action.     Cobbey   v, 

1.  tepplementaryProoeedingi.— Where  Wright,  23  Neb.  250. 

an  appearance  is  made  in  the  action,  Where  judgment  has  been  rendered 

the  judgment  cannot  be  questioned  in  against  a  defendant  corporation  upon 

supplementary  proceedings.      Diossy  insufficient  process,  and  the  successor 

•V.  West,  8  Daly  (N.  Y.)  298;    People  of  such  corporation  appears  in  court 

z'.  Oliver,  66  Barb.  (N.  Y.)  570;  O'Neil  and   moves,  for  that   reason,   to    set 

7/.  Martin,  i  E.  D.  Smith  (N.  Y.)  404;  aside  the  judgment,  and  asks  leave  to 

Courtois  w.  Harrison,  i  Hilt.  (N.  Y.)  plead  to  plaintiff's  petition,  which  is 

109;  Saunders  v.  Hall,  2  Abb.  Pr.  (N.  denied,  such  action  does  not,  by  re- 

Y.  C.  PI.)  418.  lation,  give  jurisdiction  where   none 

Xjeetment. — Appearance  to  an  action  existed  before,  nor  confer  on  the  judg- 

of  ejectment  is  an  admission  of  the  ment    rendered   a    retrospective    va- 

possession  of  the  land  described   in  lidity.     Cloud  v.  Pierce  City,  S6  Mo. 

the  complaint.     Voltz  v,  Newbert,  17  35S. 

Ind.  187.  Setting  Aside  Deflinlt.— An  appear- 

W&iyer  of  Flea.— If  parties  appear  ance  by  motion  to  set  aside  a  default, 

and  go  to  trial  without  a  plea  being  entered    against    several    defendants 

put  in,  the  plea  is  waived.    Brazzle  v,  served,  is  not  such  an  appearance  as 

Usher,  i  111.  35.  will    cure    a    want   of    service   upon 

Bemaiid  and  Befual.— Where  an  at-  others.     Klemm  v.  Dewes,  28  111.  317. 

torney  collects  money  and  does    not  And  a  motion  to  set  aside  a  default, 

pay  it  over,  on  his  being  sued  there-  based  upon  such  a  defect  in  process 

for,  his  appearing  and  contesting  the  as  a  general  appearance  before  judg- 

claim  waives  a  demand  and  refusal,  ment  would  cure,  will  not  operate  as 

Taylor  ».  Armstead,  3  Call  (Va.)  201.  a  waiver  of  the  error.     Mills  v.  State, 

8.  Godfrey  v,  Valentine,  39  Minn.  10  Ind.  114.     And  this  is  so  although 

336.  the  statute  inhibits  a  special  appear- 

A  judgment  void  for  want  of  per-  ance    before     judgment.       Boals    v. 

sonal  jurisdiction  is  not  cured  by  the  Shules,  29  Iowa  507. 

appearance  of  the  party  for  the  pur-  In  Iowa  an  appearance  before  the 

pose  of  vacating  it.      Gray  v.  Hawes,  default  to  object  to  the  insufficiency 

8  Cal.  56«;  Baskins  v,  Wylds,  39  Ark.  of  the  notice  works  a  general  appear- 

347-  ance.     See  Boals  v,  Shules,  20  Iowa 

letttag  Afide  Jndgmant.— A  defend-    507. 
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2.  What  is  Such  Special  Appearance. — When  a  motion  to  vacate 
a  judgment  is  founded  upon  grounds  taken  solely  with  reference 
to  their  supposed  bearing  upon  the  jurisdiction  of  the  court  to 
render  the  judgment,  and  solely  for  the  purpose  of  attacking  said 
jurisdiction,  the  appearance  is  a  special  appearance  which  has  no 
effect  in  curing  any  objection  to  the  judgment  for  want  of  juris- 
diction over  the  defendant's  person.* 

3.  When  the  Appearance  becomes  General.— But  where  a  defend- 
ant against  whom  judgment  has  passed,  but  who  was  in  no 
manner  served  with  process,  comes  into  court  and  asks  to  have 
that  judgment  set  aside  by  reason  of  such  want  of  service,  and  also 
for  other  alleged  irregularities  connected  therewith,  by  asking  the 

Arrest  of  Judgmont. — The  appearance  ing  cause,  he  indicates  his  present  will- 

of  the  defendant  for  the  purpose  of  ingness  to  submit  himself  to  the  juris- 

filing  a  motion  in  arrest  of  judgment  diction  of  the  court,  in  order  that,  after 

will  not  give  >urisdiction  where  none  a  hearing  upon  the   issues  thus  pre- 

had  been  acquired  before.  Higgins  v.  sented,  the  court  may  proceed  to  judg- 

Beckwith,  102  Mo.  456.  ment.      The   course    of    the    moving 

Correcting  Judgment.  —  An   appear-  party  in  thus  seeking  to  have  a  void 

ance  in  an  action  by  a  person  upon  a  judgment  set  aside, — to  which  relief 

motion  to  have  a  judgment,  which  is  he  is  entitled  as  a  matter  of  right,— 

void  as  to  him,  but  valid  as  to  others,  but  at  the  same  time  consenting  and 

so  corrected  that  it  will  not  affect  or  asking  that  the  court  shall  now  hear 

seemingly  affect  any  of  his  rights  or  and  adjudicate  upon  the  cause,  may 

interests,    will    not    render   the  void  justify  the  court  in  entertaining  the 

judgment   valid   as  to  him.     Newton  cause  and  proceeding  as  in  an  action 

First  Nat.  Bank  v.  Grimes  Dry  Goods  pending  in  which  the  defendant  has 

Co.,  45  Kan.  510.  voluntarily   appeared.      But    in   thus 

Exoeption. — Where  a  judgment  by  urging  his  legal  right,  and  thus  invok- 
default  is  rendered,  and  the  return  of  ing  and  consenting  to  the  future  ac- 
the  summons  is  fatally  defective,  an  tion  of  the  court,  the  moving  party 
exception  to  the  judgment  and  giving  should  not  be  deemed  to  have  con- 
notice  of  appeal  is  not  such  an  ap-  ferred  jurisdiction  retrospectively,  so 
pearance  as  waives  the  defect.  Llano  as  to  render  valid  the  previous  judg- 
Imp.  Co.  V,  Watkins,  4  Tex.  Civ.  App.  ment,  which,  being  unsupported  by 
429.  any  authorized  judicial   proceedings, 

Motion  for  Hew  Trial. — The  appear-  was  not  merely  voidable    but    void, 

ance  of  a  party  before  the  trial  judge,  and   in   legal  effect  a   nullity.**     Per 

and  the  argument  on  the  merits  alone  Dickinson,  J.,  in   Godfrey  v.  Valen- 

of  a  motion  for  a  new  trial  on  ground  tine,  39  Minn.  338.     Compare  Kanne  v, 

of  surprise,  is  not  an  act  which  con-  Minneapolis,  etc.,   R.    Co.,   33  Minn, 

fers  jurisdiction.     Newhall  v.  Apple-  419;  Gray  v,  Hawes,  8  Cal.  562;  Shaw 

ton,  46  N.  Y.  Super.  Ct.  6.  v.    Rowland,  32   Kan.    154;   Boals  v, 

1.  Covert  V.  Clark,  23  Minn.  539.  Shules,  29  Iowa  507;  Briggs  v,  Sneg- 

Aeking  Leave  to  File  an  Answer. —  han,  45  Ind.  14;  State  v,  Cohen,  13  S. 

"  Upon   an   application   to  set    aside  Car.  198;   Moore  v.  Watkins,   i  Ark. 

a  judgment  shown  to  have  been  abso-  268. 

lutely  void  because  the  court  had  ac-        Sl^atare  of  Conniel.  —  A  notice  of 

quired  no  jurisdiction  in  the  cause,  an  motion  and  affidavits  served  for  the 

objection  distinctly  made   upon   that  purpose  of  setting  aside  a  judgment 

ground  should  not  be  deemed  to  have  void    for  a  failure   to    serve  process 

been  at  the  same  time  waived   from  is    not  a  general  appearance   in  the 

the   fact  that   the  moving  party  also  action,  notwithstanding  the  attorney 

urges  in   support   of  his    application  signing  the  notice  does  not  qualify  his 

additional    reasons    not    inconsistent  signature  by  saying  that  it  is  for  the 

with    the    alleged    want    of  jurisdic-  purposes  of  the  motion  only.     Noble 

tion,   or   because,   by    asking   to    be  v.  Randle,  15  Civ.  Pro.  Rep.  (N.  Y. 

allowed  to  file  an  answer  as  in  a  pend-  Supreme  Ct.)  365. 
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court  to  investigate  such  other  hreg^ularities  he  submits  himself  to 
the  jurisdiction  of  the  court,  and  can  no  longer  be  heard  to  say 
that  the  court  has  no  jurisdiction  of  his  person;  and  if,  upon  in- 
vestigation^  the  court  finds  that  such  irregularities  do  not  exist 
and  refuses  to  set  aside  the  judgment^  the  defendant  is  forever 
bound  by  such  rulings,  unless  reversed  in  a  higher  court.* 

4.  Effect  of  a  General  Appearance. — ^The  authorities  are  not 
agreed  on  what  the  effect  of  a  general  appearance  is,  after  the 
entry  of  a  judgment  void  for  want  of  jurisdiction  over  the  person. 
One  line  of  cases  holds  that  such  appearance  does  not  validate 
the  judgment.^     But  there  is  a  strong  array  of  cases  which  hold 

1.  When  a  party  who  has  not  been  BeplevixL — A  defendant  who,  in  re- 
properly  served  with  process  appears  sponse  to  the  summons  in  an  action, 
in  a  case  and  asks  to  have  a  decree  appears  generally  therein,  does  not 
against  him  set  aside,  for  the  reason  thereby  waive  defects  in  replevin  pro- 
that  the  court  had  no  jurisdiction  of  ceedings  theretofore  taken  in  the  ac- 
his  person,  and  for  the  further  reason  tion.  McAdam  .  v.  Walbrau,  8  Civ. 
that  such  decree  was  procured  by  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  451. 
fraud  and  deceit r  and  was  without  evi-  But  see  Roberts  v,  Willard,  i  Code 
dence  to  support  it,  such  appearance  is  Rep.  (N.  Y.)  100;  Hyde  v,  Patterson, 
general,  and  is  a  waiver  of  all  defects  i  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  248. 
in  the  service  of  process.  Yorke  v.  Contesling  Damages. — Even  contest- 
Yorke  (N.  Dak.,  1893),  55  N.  W.  Rep.  ing  the  damages  after  the  entry  of  a 
1096.  But  see  Mcherbach  v.  Partridge  void  judgment  does  not  waive  the 
(City  Ct.),  29  N.  Y.  Supp.  681,  which  error  in  the  invalidity  of  the  void  sum- 
holds  that  irregulajrities  in  the  service  nions.  Briggs  t/.  Sneghan,  45  Ind.  15. 
of  a  summons  can  only  be  waived  '  Statute  of  Limitations. — While  a  gen- 
prior  to  the  entry  of  a  judgment,  eral  appearance  will  dispense  with 
either  by  appearance  in  person  or  by  process  to  bring  a  defei)dant  into  court, 
attorney,or  by  the  service  of  an  answer  such  appearance  has  no  retrospective 
or  demurrer;  that  no  act  of  the  de-  effect,  and  is  not  equivalent  to  service 
fendant  subsequent  to  the  entry  of  in  time  to  avoid  the  statute  of  limita- 
judgment  can  confer  jurisdiction.  tions  when  the  statutory  period  has 

8.  Yorke  v.  Yorke  (K.  Dak.,  1893),  elapsed  before  the  entry  of  appear- 

55  N.  W.  Rep.   1096,  a  divorce  case,  ance.      Etheridge  v.  Woodley,  83  N. 

where  it  was  held  that  a  decree  pro-  Car.  12;  Wheeler  v.  Cobb,  75  N.  Car. 

cured  by   fraud  and    deceit  was  not  21. 

validated  by  a  general  appearance  Attaehmont.  —  A  voluntary  appear- 
after  entry.  ance  gives  the  court  jurisdiction,  but 

The  general  rule  upon  this  subject  it  does  not   retroact   so  as  to  make 

is  that  irregularities  and  defects  may  valid   a    previous  attachment   which 

be  waived,  but  mere  nullities  cannot  was  a  nullity  when  issued.     Granger 

be  cured  or  restored  to  life,  inasmuch  v.  Schwartz,  ix  N.  Y.  Leg.  Obs.  346; 

as  they  never  possessed  any  legal  va-  Smith  v.  Dipeer,  2  Code  Rep.  (N.  Y.) 

lidity.    Jurisdiction  cannot  be  given  70^ 

by   consent    of    parties.     Carlisle    v.  An  attachment   which  has   become 

Weston,  21  Pick.  (Mass.)  536;  Gage  v,  invalid  by  reason  of  the  failure  of  the 

Gannet,  10  Mass.  176;  Ripley  v.  War-  plaintiff  to  serve  the  summons,  either 

ren,  2  Pick.  (Mass.)  592;   Osgood  v,  personally  or  by  publication,  within 

Thurston.  23  Pick.  (Mass.) 1 10:  Kanne  thirty  days  from  the  time  it  was  is- 

V.  Minneapolis,  etc.,  R.  Co.,  33  Minn,  sued,   is   not    revived   and    rendered 

419;  Roberts  v.  Chicago,  etc.,  R.  Co.,  valid  by  the  subsequent  appearance  of 

48  Minn.  321 ;  State  v,  Ramsey  County  the  defendant  in  the  action.     Blossom 

Dist.  Ct.,  51  Minn.  401;  Lash  v.  Mc-  v,  Estes,  22  Hun  (N.  Y.)472,  84  N.  Y. 

Cormick,  14    Minn.   482;   Godfrey  v,  615. 

Valentine,  39  Minn.  336;  Martin  v.  And  where  a  federal  court  has  no  jur- 
Cobb,  77  Tex.  544;  Osborn  v.  Cloud,  isdiction  under  U.  S.  Rev.  Slat.,  §739, 
21  Iowa  23S;  Mayfield  v,  Bennett,  48  a  subsequent  appearance  of  the  de- 
Iowa  194.  fendant  in  the  case  does  not  waive  the 
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the  contrary ;  they  rule  that  if  a  person  makes  a  general  appear- 
ance subsequent  to  the  entry  of  a  void  judgment,  he  must  make 
all  the  objections  he  intends  to  raise,  and  that  those  objections 
not  made  are  waived,  and  the  judgment  is  validated  as  to  all 
defects  not  distinctly  raised  by  the  general  appearance.^ 

invalidity  of  attachment  proceedings  dertaking  for  stay  of  execution  to  be 

therein.     Noyes   v»   Canada,  30  Fed.  entered  before  a  justice  of  the  peace 

Rep.  665.  is  a  waiver  of  any  defect  in  the  service 

1.  Curtis  V,  Jackson,  23  Minn.  268.  of  the  summons  in  the  action.    Shafer 

Where  a  defendant  not  duly  served  v,  Hockheimer,  36  Ohio  St.  215.  See 
appears  after  an  execution  sale  under  Russell  v,  Giles,  31  Ohio  St.  293. 
a  judgment  in  the  cause,  and  moves  to  Consenting  to  Dismisial. — Moving  the 
set  aside  the  judgment  and  execution,  court  to  vacate  a  judgment,  and  then 
not  only  because  of  the  defective  voluntarily  consenting  to  the  dismissal 
service,  but  for  lack  of  proof  of  cer-  of  such  motion,  is  an  appearance  con- 
tain facts  essential  to  his  liability,  and  ferring  jurisdiction  of  the  persons  of 
for  excess  of  damages,  this  is  a  gen-  defendants.  Marsden  v.  Soper,  11 
eral  appearance,  and  cures  the  defect  Ohio  St.  503. 

of  jurisdiction.     Anderson  v.  Coburn,  Writ  of  Inqviry. — The  appearance  of 

27  Wis.  558.  a  defendant   on   the  execution   of    a 

And  a  motion  to  set  aside  a  judg-  writ  of  inquiry,  without  objecting  to 

fnent   on  the   ground   that    the   com-  the  previous  proceedings,  cures  any 

plaint  does  not  state  a  cause  of  action  irregularities  as  to  the  time  when  the 

is  a  general  appearance,  and  waives  capias  was  executed  or  the  declaration 

any  defect  in  the  service  of  summons,  tiled.     White    v,    Rankin,   2    Blackf. 

although   the   notice    of    the    motion  (Ind.)  78. 

states  that  the  defendant  appears  Ii^jnnction. — A  subsequent  general 
"  specially'*  for  the  purpose  of  setting  appearance  of  defendant  will  validate 
aside  the  judgment,  and  although  the  previous  service  of  a  writ  of  in- 
such  defective  service  is  also  assigned  junction  made  without  the  court  hav- 
as  a  ground  for  the  motion.  Such  a  ing  obtained  jurisdiction  of  defendant, 
motion  validates  the  judgment.  Gran-  Dodomill  Dist.  Tp.*  v.  Cass  Dist.  Tp., 
tier  V,  Rosecrance,  27  Wis.  489.     See  54  Iowa  115. 

Stonach  v,  Glessner,  4  Wis.  275;  Bar-  Taking  tho  Benefit  of  aBtay^ — Where 

num  v.  Fitzpatrick,  11  Wis.  81;  Tall-  an  unauthorized  stay  bond  is  put  into 

man  v,  McCarty,  11  Wis.  401;  Upper  a  judgment  void  for  want  of  personal 

Mississippi  Transp.  Co.  v,  Whittaker,  jurisdiction,  the  defendant  by  availing 

16  Wis.  220;  Congar  v.  Galena,  etc.,  himself  of  such  bond  appears  in  the 

R.  Co.,  17  Wis.  477;  Cron  f.  Krones,  17  action    and   validates   the   judgment. 

Wis.  401.  Frame  v.  Armbuster,  28  Neb.  467. 

If,  after  judgment  by  default  against  Moving  a  Betaxation  of  Costs. — Where 
a  defendant  not  within  the  jurisdic-  a  defendant,  subsequent  to  the  rendi- 
tion of  the  court  because  of  defective  tion  of  a  void  judgment,  appears  and 
service  of  summons,  the  defendant  moves  a  relaxation  of  the  costs,  he 
appears  in  court  to  give  notice  of  ap-  makes  a  general  appearance  in  the 
peal  and  has  it  entered  on  the  record,  case,  and  validates  the  judgment, 
he  thereby  appears  in  the  action,  and  Dreyfus  v,  Moline,  etc.,  Co.  (Neb., 
validates  the  judgment  by  default  en-  1895).  61  N.  W.  Rep.  599.  See  Crowell 
tered  against  defendant.  Fee  v.  v,  Galloway,  3  Neb.  215;  Warren  v. 
Big  Sand  Iron  Co.,  13  Ohio  St.  563.  Dick,  17  Neb.  241;  Tootle  v.  Jones,  19 
And  xhis  case  was  taken  up  on  Neb.  589;  Leake  v,  Gallogly,  34  Neb. 
error,  and  the  only  point  relied  on  was  857. 

that  there  was  a  defective  service  of  BeferOM. — An   appearance  before  a 

summons;  the  only  object  of  the  de-  referee  is  a  waiver  of  any  error  in  the 

fendant   in   giving   notice   of    appeal  order  sending  the  case  to  the  referee, 

seems  to  have  been  to  attack  the  juris-  Langerman  v,  McAdam,  6  Misc.  Rep. 

diction,   as   the   report    mentions    no  (N.  Y.)  374;  Roberts  v.  White,  73  N.  Y. 

other  ground.  375;  Amberg  v,  Kramer  (Supreme  Ct.), 

Btay  of  Ezeontion. — Causing  an  un-  10  N.  Y.  Supp.  302;  Fleming  v.  Tour- 

656 


Juiidietioii  of  APPEARANCES.  0iibj«et-mattor. 

But  it  iB  to  1m  Hotod  that  those  cases  which  hold  that  a  general 
appearance  has  a  retrospective  effect,  and  validates  a  void  judg- 
ment, only. obtain  when  the  motion  to  vacate  the  judgment  is 
grounded  upon  irregularity,  or  error  in  the  judgment  alone,  aside 
from  the  question  of  jurisdiction  ;  if  the  motion  is  based  wholly 
on  an  alleged  want  of  personal  jurisdiction,  it  is  only  a  special  ap- 
pearance and  has  no  such  effect.^  And  a  general  appearance 
after  the  entry  of  a  void  judgment  will  not  validate  it  so  as  to 
affect  a  third  party.* 

XIX.  JUBISDIGTIOH  OF  STJBJSCT.MATTEB.~By  jurisdiction  over  the 
subject-matter  is  meant  the  nature  of  the  cause  of  action  and  of 
the  relief  sought.  This  is  conferred  by  the  sovereign  authority 
which  organizes  the  court,  and  is  to  be  sought  for  in  the  general 
nature  of  its  powers,  or  in  authority  specially  conferred.' 

It  is  therefore  a  settled  rule  that  a  general  appearance  of  the 
defendant  will  not  confer  jurisdiction  over  the  subject-matter  of 
a  suit.* 

gee  (Supreme  Ct.)f  40  N.  Y.  St.  Rep.  asked  for,  and  the  court  held  that  the 

705;   Butler  V,  Cornell,   148   111.  277;  general  appearance  cured  defects  in 

Cudd  V,   Williams,   39    S.   Car.    452;  the  proof  of  service  of  the  summons. 

Shain  v.  Peterson,  99  Cal.  487;  Hendy  Asking  Leave  to  Answer. — Asking  for 

Mach.  Works  v.  Pacific  Cable  Constr.  a  stay  of  proceeding  and  for  leave  to 

Co.,  99  Cal.  421;  Manning  v.  Leighton,  answer  is  a  general  appearance  in  the 

(Vt.,  1893),  28  Atl.  Rep.  630.  action,  and  is  a  waiver  of  all  previous 

Asiesiment  of  Damages. — If  a  defend-  defects  in  the  service  of  process, 
ant,  after  default,  appears  on  the  as-  North  America  Ins.  Co.  v,  Swineford, 
sessment  of  damages,  he  will  cure  all  28  Wis.  263.  See  Anderson  v,  Co- 
defects  in  the  summons  or  return  of  burn,  27  Wis.  558;  Coad  v.  Coad,  41 
service  which,  if  urged  in  the  first  Wis.  23;  Blackburn  v.  Sweet,  38  Wis. 
place,  would  have  terminated  the  pro-  578;  Gray  v.  Gates,  37  Wis.  614.  Com- 
ceeding.  Ryan  v.  DriscoU,  83  111.  415.  pare  Alderson  v.  White,  32  Wis.  308; 
See  Wilson  v,  Towler,  3  Ark.  463.  Burdette  v.    Lorentz,    13   Mont.   406; 

Motion  to  Set  Aside  Judgment. — A  mo-  McCarthy  v,  McCarthy,  66  Ind.  128; 

tion  to  set  a  judgment  aside  enters  a  Kaw    L.  Assoc,  v.  Lemke,  40    Kan.- 

general  appearance  and  validates  the  143. 

judgment  as  to  all  defects  in  the  ser-  1.  Marsden  v.  Soper,  11  Ohio  St.  503. 

vice    of    the    summons.     McCormick  The  rule  in  the  text  might  be  stated 

Harvesting  Mach.   Co.  v,  Schneider,  in  the  following  form :  A  general  ap- 

36  Neb.  2^;  Crowell  v.   Galloway,  3  pearance  subsequent  to  the  entry  of  a 

Neb.  220;  Freeman  v.  Burks,  16  Neb.  void  judgment  will  validate  it,  but  a 

328;  Leake  z'.  Gallogly,  34  Neb.  357.  special  appearance  will  not. 

See  State  v.  Smith,  11  Neb.  238;  Tootle  2.  Anderson  v.  Coburn,  27  Wis.  558, 

V.  Jones,  19  Neb.  588;  Strine  v,  Kauf-  where  the  defendant,  before  such  ap- 

man,  12  Neb.  424;  Western  Mut.  Ben.  pearance,  conveyed  the  land  sold  un- 

Assoc.  V.  Pace,  23  Neb.  495;  Smythe  der  the  decree  to  a  third  person,  it 

V,  Kastler,  16  Neb.  264;  Raymond  v.  was  held  that  the  defendant's  subse- 

Strine,  14  Neb.  236:  Bell  v.  White  Lake  quent  appearance  would  not  divest  the 

Lumber  Co.,  21  Neb.  525;  Howard  v,  title  of  his  grantee. 

Jay,  25  Neb.  279;  Miles  i/.  Goodwin,  8.  Cooper  v,  Reynolds,  10  Wall.  (U. 

35  111.  53;  Titterling  v.  Missouri  Pac.  S.)  308. 

R.  Co.,  79  Mo.  504;  Gant  v.  Chicago,  4.  Indianapolis,  etc.,  R.  Co.  v,  Ren- 

ctc,  R.  Co.,  79  Mo.  502;  Boulware  v,  ner,  17  Ind.   135;  Ringle  v.  Sickle,  17 

Chicago,   etc.,    R.    Co.,    79  Mo.   494.  Ind.  325:  Brady  v.  Richardson,  18  Ind. 

And  see  German  Mut.   Farmers'  F.  i;  State  v,  Whitewater  Canal  Co.,  8 

Ins.  Co.  V.  Decker,  74  Wis.  556,  where  Ind.  320;  Matter  of  Bingham,  127  N. 

a  modification  of  the  judgment  was  Y.  296;  Grocers*  Nat.  Bank  t/.  Clark,  31 

2  Encyc.  PI.  &  Pr.— 42.  657 


£«m1  A0d«Bf. 


APPEARANCES. 


LoMl  AstlaBft. 


XZ.  Local  Actions — ^how  AiSMUdby  Appmutum. — ^An  action  in  which 
the  issue  may  arise  upon  the  land,  and  actions  founded  upon  any- 
thing local,  are  local  actions.^  The  distinction  between  local  and 
transitory  actions  involves  matter  of  real  principle,  and  is  not  a 
question  dependent  upon  forms  of  procedure.* 

But  an  eminent  authority  maintains  that  all  those  actions  for 
damages  only,  which  have  been  held  to  be  local,  such  as  trespass 
^uare  clausum /regit y  should  be  transitory  on  principle.     The  same 


How.  Pr.  (N.  Y.  Supreme  Ct.)  115;  Er- 
vin  r.  Oregon  R.,  etc.,  Co.,  62  How.  Pr. 
{N.  Y.  Supreme  Ct.)  490;  Dennison  v, 
Hyde,  6  Conn.  508;  Ferris  v.  Fort,  2 
Tenn.  Ch.  147;  McKoy  r.  Allen,  36 
111.  429;  Descalso  v,  San  Francisco  Ct., 
60  Cal.  296. 

A  distinction  should  be  taken  be- 
tween jurisdiction  of  the  case  and  ju- 
risdiction of  the  persons  of  the  parties. 
Brown  v,  Webber,  6  Cush.  (Mass.) 
565;  Gleason  v,  Dodd,  4  Met.  (Mass.) 
333;  Wilcox  V,  Mills,  4  Mass.  218; 
Cleveland  v.  Welsh,  4  Mass.  592;  Rob- 
inson V.  Mead,  7  Mass.  353;  Osgood  v, 
Thurston,  23  Pick.  (Mass.)  110;  Taun- 
ton, etc.,  Turnpike  Co.  v.  Whiting,  9 
Mass.  321;  Nye  t/.  Liscomb,  21  Pick. 
(Mass.)  263;  Carlisle  v,  Weston,  21 
Pick.  (Mass.)  535;  Hart  v,  Huckins,  6 
Mass.  399;  Raymond  v,  Lowell,  6  Cush. 
(Mass.)  524;  Allen  v.  Pacific  Ins.  Co., 
21  Pick.  (Mass.)  257;  Ames  v,  Winsor, 
19  Pick.  (Mass.)  247;  Jacobs  v,  Mellen, 
14  Mass.  132;  Atkins  v.  Disintegrat- 
ing Co.,  18  Wall.  (U.  S.)  272;  The  Nor- 
ma, 32  Fed.  Rep.  411;  Lackett  v.  Rum- 
baugh,  45  Fed.  Rep.  23;  Cooper  v, 
Reynolds,  10  Wall.  (U.  S.)  308:  Walter 
V,  Bickham,  122  U.  S.  320;  Moscyn  v, 
Fabrigas,  Cowp.  176.  Compare  Hun^ 
V.  Hanover,  8  Met.  (Mass.)  343;  Fitz- 
gerald V,  Salentine,  10  Met.  (Mass.) 
436;  Nash  V,  Brophy,  13  Met.  (Mass.) 
476;  Belknap  v.  Gibbens,  13  Met. 
(Mass.)  471;  Lewis  v,  Denney,  4  Cush. 
(Mass.)  588;  Dodge  v,  Phelan,  2  Tex. 
Civ.  App.  442;  Smith  v.  Elder,  3  Johns. 
(N.  Y.)  105. 

Raised  on  Appeal.  —  The  question 
whether  the  court  has  jurisdiction  of 
the  case^  or  cause  of  action,  assuming 
that  the  defendant  was  either  properly 
served  with  summons  or  process,  or 
voluntarily  appeared,  can  be  raised  by 
the  defendant  for  the  first  time  on  ap- 
peal. Jones  V.  Norwich,  etc.,  Transp. 
Co.,  50  Barb.  (N.  Y.)  194. 

Corporation. — A  corporation  by  ap- 
pearing does  not  give  the  court  juris- 
diction over  the  subject-matter  of  the 


action.  Enrin  v,  Oregon  R.,  etc.,  Co., 
62  How.  Pr.  (N.  Y.  Supreme  Ct.)49i. 

Coniant.— -Consent  never  confers  ju- 
risdiction, though  it  may  take  it  away. 
Egan   V,   Lumsden,   a  Disney  (Ohio) 

199. 

Conititutional  Limit. — Where  the  ju- 
risdiction of  the  court,  as  to  the  sub- 
ject-matter, has  been  limited  by  the 
constitution  or  by  statute,  the  consent 
of  parties  cannot  confer  jurisdiction. 

But  when  the  limit  regards  certain 
persons,  they  may,  if  competent, 
waive  their  privilege,  and  this  will 
give  the  court  jurisdiction.  Gray  v, 
Hawes,  8  Cal.  562. 

Seeking  an  A^jndieation. — It  has  been 
held  that  one  who  has  voluntarily  ap- 
peared, and  presented  his  claim,  by 
proper  pleading,  for  an  adjudication, 
IS  estopped  to  deny  the  jurisdiction  of 
the  court  over  the  subject  of  the  ac- 
tion. Ragan  v.  Morrill  (Neb.,  1895), 
61  N.  W.  Rep.  590. 

1.  Comyns'  Digest,  vol.  i,  Action. 

An  action  is  local  if  all  the  prin- 
cipal facts  on  which  it  is  founded  be 
local;  and  transitory  if  any  principal 
fact  be  of  the  transitory  kind.  Stephen 
on  Pleading  (Tyler's  ed.)  274. 

When  the  cause  of  action  could  only 
have  arisen  in  a  particular  place  or 
countv,  it  is  local,  and  the  venue  must 
be  laid  therein.  As  in  real  actions, 
mixed  actions,  waste,  quart  impedit^  or 
ejectment,  for  the  recovery  of  the 
seisin  or  possession  of  land  or  other 
real  property.  So  actions,  though 
merely  for  damages,  occasioned  by  in- 
juries to  real  property,  are  local,  as 
trespass, or  case  for  nuisances, or  waste 
to  houses,  lands,  or  water-courses, 
right  of  common,  ways,  or  other 
real  property,  unless  there  was  some 
contract  between  the  parties  on  which 
to  ground  the  action.  Chittyon  Plead- 
ings (i6th  Amer.  ed.)  28. 

5.  Pollock  on  Torts  176.  Compare 
Pool  V,  Pickett,  8  Tex.  122.  See  also 
Henderson  v,  Kissam,  8  Tex.  46;  Ray- 
mond V,  Holmes,  11  Tex.  54. 
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authority  holds  that  the  true  rule  as  to  what  actions  are  local  and 
what  transitory  should  be  founded  on  the  distinction  between 
proceedings  which  are  in  rem^  in  which  the  effect  of  the  judg- 
ment cannot  be  had  unless  the  thing  lies  within  the  reach  of 
the  court,  and  proceedings  against  the  person,  where  damages 
only  are  demanded.* 

It  is  probably  the  general  rule  that  a  local  action  in  which  dam- 
ages only  are  demanded  may  be  brought  wherever  the  defendant 
is  found,  provided  he  makes  a  general  appearance  therein  and  does 
not  insist  on  the  action  being  brought  where  the  matters  occurred.* 

XXL  CoxrBT8  OF  Ldiited  JuBiffDiCTiOK^l.  Introductory. — sut- 
Qtai  Fixing  Yenne  do  not  generally  affect  jurisdiction  in  its  proper 
sense,  but  confer  privileges,  which  are  waived  by  a  general  ap- 
pearance.* 

1.  Marshall,  C.J.,  in  Livingston  v.  ular  case  in  which  a  judgment  has 
Jefferson,  i  Brock  (U.  S.)  209.  been  entered  by  default,  it  is  not  error 

'*  It  is  admitted  that  on  a  contract  for  the  court,  in  opening  the  judgment 
respecting  lands  an  action  is  sus-  at  the  defendant's  request,  to  impose 
tainable  wherever  the  defendant  may  the  condition  that  he  shall  waive  the 
be  found;  yet  in  such  a  case  every  want  of  jurisdiction  in  the  court.  Put- 
difficulty  may  occur  that  presents  itself  ney  v.  Collins,  3  Grant's  Cas.  (Pa.)  72,  a 
in  an  action  of  trespass.      An   inves-  local  action. 

tigat ion  of  title  may  become  necessary,  GoT^nant. — A    local    cause     of    ac- 

a  question  of  boundary  may  arise,  and  tion,  such  as  covenant  by  the  lessor 

a  survey  may  be  essential  to  the  full  against  the  assignee  of  lessee,  may  be 

merits  of   the  cause;  yet  these   diffi-  tried  by  a  court   whose  jurisdiction 

culties  have  not  prevailed  against  the  does  not  extend  over  the  place  where 

jurisdiction  of  the  court.     They  are  the  land  lies,  if  the  defendant  appears, 

countervailed,  and  more  than  counter-  Fennell  v.  Guffey,  155  Pa.  St.  38. 
vailed,  by  the  opposing  consideration        Tretpus. — The    action    of    trespass 

that,  if  the  action  be  disallowed,  the  quart  dausum  f regit  ^\i^\n%\QC2XyVCkMSX. 

injured  party  may  have  a  clear  right  be  instituted  m  the  county  where  the 

without  a  remedy,  in  a  case  where  a  trespass  is  committed;  but  a  defendant 

person  who  has  done  the  wrong,  and  by  a  general  appearance  before  a  for- 

who  ought  to  make  the  compensation,  eign  court   may   waive   the  jurisdic- 

is   within  the   power  of  the    court."  tional  question.      Switzer  v^  Gowdy, 

Per  Marshall,  C.J.,  in  Livingston  v.  Morr.   (Iowa)  248.     See   the  case   of 

Jefferson,  i  Brock  (U.  S.)  208.  The  M.  Moxham,  L.  R.  i   P.  D.  109, 

2.  But  see  Brown  v.  Webber,  6  Gush,  where  a  ship  had  knocked  down  a  pier 
(Mass.)  563;  State  v.  Whitewater  Val-  in  Spain,  and  the  parties  agreed  that 
ley  Canal  Co. ,  8  Ind.  320.  all  remedies    against    the    ship    and 

The  parties  could  at  common  law  against  the  owners  should  be  tried  in 
change  the  venue  in  local  actions,  or  England.  It  was  held  that  the  agree- 
have  them  tried  out  of  their  proper  ment  gave  jurisdiction  by  contract, — 
county,  if  the  consent  was  entered  by  not  only  jurisdiction  by  consent, — and 
suggestion  on  the  roll.  Tidd's  Practice  the  action  was  upheld. 
606;  Groves  v,  Vurall,  H.,  38  Geo.  Ill,  Texas. — A  defendant  can  by  a  gen- 
K.  3;  Fonneraci  v.  Fonneran,  in  K.  3,  eral  appearance  waive  the  right  to 
per  Cur.  Both  these  cases  are  cited  in  have  an  action  of  ejectment  brought 
Tidd's  Practice,  606.  But  of  course  the  in  the  county  where  the  land  lies. 
land,  the  subject-matter  of  the  suit,  Morris  v.  Runnells,  12  Tex.  175.  And 
had  to  lie  in  England.  No  action  of  the  District  Court  of  one  county  has 
ejectment  for  land  abroad  ever  lay  at  jurisdiction  to  determine  a  question  of 
common  law.  Chitty  on  Pleadings,  boundary  of  lands  in  another,  when 
vol.  I,  280.  the  defendant  makes  a  general  appear- 
Where  a  court  has  jurisdiction  of  a  ance.  Thompson  v.  Alford,  20  Tex. 
kind  of  cases,  but  from  some  circum-  491. 
stance  has  no  jurisdiction  of  a  partic-  3.  Fairbanks  v,  Blum,  2  Tex.    Civ. 
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tutatM  PrMoriMng  tht  CmmtiM  in  which  transitory  actions  may  be 
brought  and  tried  do  not  in  the  least  change  their  legal  character ; 
but  over  such  the  court  in  which  they  are  commenced  has  juris- 
diction, if  a  court  of  general  jurisdiction.  Where  a  transitory 
action  is  erroneously  brought  in  a  county  other  than  the  one  the 
statute  prescribes,  a  general  appearance  by  the  defendant  will 
waive  his  privilege  to  be  sued  in  the  right  county.^ 

The  most  usual  form  the  statutes  prescribing  the  venue  of 
transitory  actions  take,  is  that  which  directs  such  action  to  be 
brought  in  the  county  of  the  defendant's  residence.  But  the 
statute  is  directory,  not  mandatory,  as  regards  a  court  of  general 
jurisdiction,  and  a  general  appearance  to  the  action  in  another 
county  will  waive  the  defect  of  jurisdiction,  dependent  on  resi- 
dence.* 

App.   482;  State  V,  Snyder,  66  Tex.  pearance  does  not  waive  the  defect  if 

687.  a  plea  in  abatement  is  filed  before  any 

1.  Webb  V.  Goddard,  46  Me.  505,  plea  to  the  merits;  the  court  distin- 

which  also  holds  that  the  rule  is  other-  guishes  between  a  general  appearance 

wise  in  local  actions.     Matter  of  Mc-  and   pleading.     But  the  court  holds 

Lean,  138  N.  Y.  158;  North  Western  that  pleading  to  the  merits,  which  is 

Ben.,  etc.,  Assoc,  v/  Woods,   21  111.  nothing  more  than  a  general  appear- 

App.  372;  Cofrode  v.  Gartner  (Mich.,  ance,    does  waive   the  defect.    Bauer 

1890),  30  Cent.  L.  J.  434.     "  The  re-  v,    Samson    Lodge,     102     Ind.     262; 

suit  is,  that  where  the  court  has  a  ju-  Singleton  v.  O'Blenis,    125   Ind.  151; 

risdiction  of  the  cause  and  subject,  as  Donnelly  v,  Woolsey  (Supreme  Ct.), 

in  transitory  actions,  where  the  juris-  13  N.    Y.    Supp.   433;    Perry  v.    Erie 

diction  is  not  limited  by  statute,  and  Transfer  Co.  (City  Ct.).  40  N.  Y.  St. 

where  they  hold  also  jurisdiction  of  Rep.  693.     See   Perkins  v.  Hayward, 

the   persons,  either  by  being  rightly  132  Ind.  95. 

served  with  process,  returned  in  the  Jnstioe  of  the  Peaee. — It  has  been  held 
right  county,  as  designated  by  the  that  the  rule  in  the  text  applies  to  pro- 
statute,  or  where  they  have  taken  ju-  ceedings  before  a  justice  of  the  peace, 
risdiction  of  the  persons,  by  their  sub-  A  defendant  may  waive  a  defense 
mission  to  the  jurisdiction,  no  excep-  dependent  on  residence.  Clapp  v, 
tion  can  be  taken  to  the  rendering  of  Graves,  26  N.  Y.  46S;  Osburne  v,  Gil- 
a  valid  judgment;  and  that  a  defend-  bert,  52  Barb.  (N.  Y.)  158. 
ant  does  waive  all  exceptions  to  ir-  Corporations.  —  And  a  corporation 
regularity,  including  the  fact  that  the  may  waive  its  right  to  be  sued  where 
process  is  made  returnable  in  a  wrong  it  has  its  residence  or  principal  place 
county,  by  a  general  appearance,"  etc.  of  business.  New  Orleans,  etc.,  R. 
Per  Shaw,  C.J.,  in  Brown  v.  Webber,  Co.  v,  Wallace.  50  Miss.  244;  Carpen- 
6  Cush.  (Mass.)  569.  ter  v.  Central  Park,  etc.,  R.  Co.,  11 
Jorisdiotional  Ayermonts.  —  Where  Abb.  Pr.  n.  s.  (N.  Y.  C.  PI.)  416,  4 
the  court  is  one  of  general  jurisdic-  Daly  (N.  Y.)  550,  w^w.;  Brooks  v.  New 
tion,  defect  of  jurisdiction  for  want  of  York,  etc.,  R.  Co.,  30  Hun  (N.  Y.)  47. 
particular  averments  is  cured  by  a  Tax-coUeetor. — In  an  action  by  a  rail- 
general  appearance.  Hubbard  v,  Har-  road  company  against  a  tax-collector, 
ris,  3  111.  279,  which  also  holds  that  the  brought  in  a  different  county  from 
late  Municipal  Court  of  the  city  of  that  in  which  he  resides  and  holds  his 
Chicago  was  a  court  of  record — a  su-  office,  for  wrongfully  collecting  cer- 
perior  court — as  that  term  is  under-  tain  fees  from  the  company  while  col- 
stood  at  common  law.  lecting  taxes,  a  voluntary  appearance 
2.  Bishop  V.  Silver  Lake  Min.  Co.,  is  a  waiver  of  objections  to  the  juris- 
62  N.  H.  455;  Carruthers  v,  Johnson  diction  of  the  court.  Kane  v.  Union 
(Tex.,  App.  1891),  17  S.  W.  Rep.  1088;  Pac.  R.  Co.,  5  Neb.  105. 
Curtis  V.  Howard,  33  Fla.  251.  But  Ohio.— Section  5027  Ohio  Rev.  Stat., 
the  last  case  holds  that  a  general  ap-  prescribing  the  counties  within  which 
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And  likewise  a  statute  prescribing  that  the  action  shall  be 
brought  in  the  county  where  the  injury  took  place  is  not  drastic 
in  its  application.  An  appearance  without  objecting  to  the 
jurisdiction  waives  the  objection  that  the  action  is  brought 
elsewhere.*  And  a  general  appearance  will  even  waive  a  stat- 
utory right  which  exempts  a  person  from  all  service  of  process.* 

2.  Federal  Courts. — When  a  defendant  is  sued  in  a  federal  court 
and  makes  a  general  appearance  by  pleading  to  the  merits,  he 
waives  any  right  to  challenge  thereafter  the  jurisdiction  of  the 
court  on  the  ground  that  the  suit  has  been  brought  in  the  wrong 
district.'  And  if  the  federal  court  has  jurisdiction  of  the  subject- 
matter,  the  service  of  process  outside  the  district  is  waived  by  a 
voluntary  appearance.*  And  those  federal  statutes  which  pro- 
vide that  no  civil  suit  or  action  shall  be  brought  against  any 
person  outside  of  the  district  in  which  he  resides  or  may  be 
found  do  not  affect  the  general  jurisdiction  of  the  Circuit  Court, 

a  railroad  company  may  be  sued,  re-  the  real  party  in  interest  was  the  state, 
lates  solely  to  the  jurisdiction  of  the  In  the  course  of  the  proceedings  the 
person.  A  railroad  company,  like  a  money  was  paid  into  court  on  an  in- 
natural  person,  submits  itself  to  the  terlocutory  decree.  The  state  then 
jurisdiction  of  the  court,  by  appearing  came  in  and  claimed  it.  Held^  that 
for  any  other  purpose  than  to  object  the  voluntary  appearance  of  the  state 
to  such  jurisdiction.  Southern  Ohio  disposed  of  the  demurrer  and  con- 
R.  Co.  v»  Morey,  47  Ohio  St.  207.  ferred  jurisdiction  to  adjudicate  upon 
New  Tork. — If  a  resident  of  Brook-  the  rights  of  the  state.  Clark  v.  Bar- 
lyn,  sued  in  the  Marine  Court  of  the  nard,  108  U.  S.  437.  See  Georgia  v,. 
city  of  New  York  by  the  service  of  a  Jesup,  106  U.  S.  458. 
long  summons,  appears  on  the  return  And  if  the  Supreme  Court  of  the 
day,  and  the  cause  is  adjourned,  he  United  States  has  jurisdiction  of  the 
waives  the  irregularity.  Clapp  v.  subject-matter,  as  in  a  dispute  be* 
Graves,  26  N.  Y.  418.  See  Stevens  v,  tween  states  touching  boundary,  an 
Stevens,  17  N.  Y.  Wkly.  Dig.  481 ;  Harl  objection  to  jurisdiction  on  the  ground 
V,  Shipman,  6  Barb.  (N.  Y.)62i.  of  exemption  from  the  process  of  the 

1.  East  Tennessee,  etc.,  R.  Co.  v,  court,  or  the  manner  in  which  the  de- 
Suddeth,  86  Ga.  388.  fendant  is  brought  into  it,  is  waived 

2.  Williams  v,  McGrade,  13  Minn,  by  a  general  appearance.  Rhode 
174.  See  Brown  v.  U.  S.  Home,  etc.,  Island  v,  Massachusetts,  12  Pet.  (U. 
Assoc.  (Ky.,  1890),  13  S.  W.  Rep.  1085,  S.)  657. 

where  the  process  was  served  in  an-  4.  Romaine  v.   Union  Ins.  Co.,  28 

other  county  than  that   in  which  the  Fed.  Rep.  625. 

judgment  was  rendered.  A  general  appearance  by  defendant 

3.  St.  Louis,  etc.,  R.  Co.  V.  McBride,  is  a  waiver  of  the  objection  that  the 
Z41  U.  S.  127;  Texas,  etc.,  R.  Co.  v,  service  of  summons  was  irregular  be- 
Saunders,  151  U.  S.  105;  Texas,  etc.,  cause  not  made  in  the  district  of  which 
R.  Co.  V,  Cox,  145  U.  S.  593.  he  was  an  inhabitant,  as  required  by 

Under  the  Judiciary  Act  of  1789,  §  act  of  Cong.  March  3,  1887.     Foote  v, 

II,  a  defendant  who  was  not  found  or  Massachusetts   Ben.  Assoc.,  39   Fed. 

served    in    the    district    where    sued  Rep.  23.     Compare  Eddy  v.  Lafayette, 

waives  the  question  of  jurisdiction  by  49  Fed.  Rep.  807,  and  Mehlin  v.  Ice, 

voluntarily  appearing   in  the   action.  56  Fed.  Rep.   12,   which  hold  that  a 

Winans  v.  McKean   R.,  etc.,   Co.,   6  white  citizen  of  the  United  States  may 

Blatchf.  (U.  S.)  215.  by   a   voluntary   general    appearance 

State  a  Party.  —  The  assignees   in  waive  any  exemption  from  tlie  juris- 

bankruptcy  filed  a  bill  in  equity  to  re-  diction  of  the  courts  of  the  Cherokee 

strain  the  treasurer  of  a  state  from  Nation  and  Indian  Territory  to  which 

collecting  a  certain  certificate.      The  he,  as  a  white  citizen  of  the  United 

treasurer  demurred  on  the  ground  that  States,  might     herwise  be  entitled. 
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but   merely  confer  a  personal   privilege   or  exemption,   which 
can  be  waived  by  a  voluntary  appearance.^ 

3.  Local  CouTta. — ^A  requirement  that  a  defendant  must  be 
served  within  the  territorial  limits  of  a  local  jurisdiction,  or  that 
he  must  be  a  resident  within  such  limits,  is  a  restriction  on  juris- 
diction of  the  court  and  subject,  and  cannot  be  waived  by  a  gen- 
eral appearance.* 


1.  U.  S.  V.  American  Bell  Telephone 
Co.,  29  Fed.  Rep.  17,  construing  the 
judiciary  acts,  Rev.  Stat.  §  739,  and  act 
of  March  3,  1875;  Betzoldt  v.  Ameri- 
can Ins.  Co.,  47  Fed.  Rep.  705,  con- 
struing act  March  3,  1887,  §  i. 

The  act  of  March  3,  1887,  corrected 
by  the  act  of  August  13,  1888,  pro- 
vides that,  "where  the  jurisdiction  is 
founded  only  on  the  fact  that  the  par- 
ties are  citizens  of  different  states, 
suit  shall  be  brought  only  in  the  dis- 
trict of  the  residence  of  either  the 
plaintiff  or  the  defendant."  This  pro- 
vision is  not  jurisdictional,  but  only 
a  personal  exemption  which  is  waived 
by  a  general  appearance.  Southern 
Express  Co.  v,  Todd,  56  Fed.  Rep.  104; 
Hatch  V.  Ferguson,  57  Fed.  Rep.  966. 

Corporation. — Where  a  corporation 
appears  in  a  suit  in  a  circuit  court  of 
the  United  States,  and  answers  gen- 
erally, it  thereby  waives  the  right  to 
object  that  the  court  had  not  acquired 
jurisdiction  over  it  because  process 
was  served  on  it  in  a  district  where  it 
had  no  corporate  existence.  Kelsey 
V,  Pennsylvania  R.  Co.,  14  Blatchf. 
<U.  S.)  89.  See  Pomeroy  v.  New  York, 
etc.,  R.  Co.,  4  Blatchf.  (U.  S.)  120. 

Seeeiyers. — Receivers  sued  in  a  dis- 
trict other  than  that  of  their  resi- 
dence cannot  object  to  jurisdiction 
aiter  a  general  appearance.  Texas, 
etc.,  R.  Co.  r.  Cox,  145  U.  S.  603,  See 
Fitzgerald  r.  Fitzgerald,  137  U.  S.  98; 
Charlotte  First  Nat.  Bank  v,  Morgan, 
132  U.  S.  141;  Pond  V,  Vermont  Val- 
ley R.  Co.,  12  Blatchf.  (U.  S.)  280; 
Shaw  ».  Quincy  Min.  Co.,  145  U.  S. 
444. 

Spoeial  Appearaaoe. — But  a  defend- 
ant may  make  a  special  appearance  to 
object  that  he  is  sued  oat  of  the  juris- 
diction of  his  residence.  The  accept- 
ance of  service  does  not  prevent  him 
from  moving  to  dismiss  the  suit.  U. 
S.  V,  Loughrey,  43  Fed.  Rep.  449. 

And  a  formal  appearance  on  the  first 
rule  day,  without  pleading  to  the  mer- 
its, is  not  a  waiver  of  the  right  to 
specially  appear  on  the  second  rule- 
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day  to  object  to  the  jurisdiction.  Rein- 
stadler  v.  Reeves,  33  Fed.  Rep.  308. 

2.  McCarty  v,  Parker,  26  Abb.  N. 
Cas.  (N.  Y.  Super  Ct.)  235. 

In  the  case  of  a  local  court  of  lim- 
ited jurisdiction,  its  jurisdiction  is 
limited  to  cases  in  which  the  cause  of 
action  arises  within  its  territorial  lim- 
its, and  cases  in  which  the  subject  of 
the  action  is  situated,  or  the  party 
proceeded  against  resides,  or  is  served 
with  process  within  those  limits. 
Some  one  or  more  of  those  elements  of 
locality  must  exist  to  confer  upon  the 
court  jurisdiction  of  the  cause.  It 
follows  that,  where  none  of  them  ex- 
ists, a  mere  appearance  does  not  pre- 
clude the  defendant  from  taking  the 
objection.  Where  no  other  ground  of 
jurisdiction  exists,  the  service  within 
the  territorial  locality  is  a  jurisdic- 
tional fact.  Its  omission  is  not  cured 
by  an  appearance,  for  the  objection  is 
not  simply  that  the  court  has  not  ju- 
risdiction of  the  person  of  the  defend- 
ant, but  that  it  has  not  jurisdiction  of 
the  cause.  Wheelock  v,  Lee,  74  N.  Y. 
495;  Burckle  v.  Eckhart,  3  N.  Y. 
132. 

The  principle  upon  which  the  rule 
stated  in  the  text  rests  is  that  to  ex- 
tend the  jurisdiction  of  a  strictly  local 
court  to  cases  not  arising  within  its 
jurisdiction,  where  the  defendant  does 
not  reside  and  is  not  served  therein, 
would  be  to  deprive  it  of  its  character 
of  a  local  court.  Hoag  v.  Lamont,  60 
N.  Y.  96;  Brown  v.  Saratoga  R.  Co., 
18  N.  Y.  495, 

In  an  action  where  the  only  ground 
on  which  the  jurisdiction  of  a  local 
court  can  rest  was  the  service  of  de- 
fendants within  the  local  territorial 
limits,  it  appeared,  from  defendants' 
affidavits  in  opposition  to  a  motion  for 
an  injunction,  that  they  were  not  so 
served.  Held^  that  the  court  did  not 
acquire  jurisdiction  by  defendants*  ap- 
pearance, and  that  the  motion  should 
be  denied.  McCarty  v.  Parker,  26 
Abb.  N.  Cas.  (N.  Y.  Super  Ct.)  235. 
See  Wheelock  v.  Lee,  74  N.  Y.  495; 
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JuitioM  of  the  Peaoa.— Statutes  fixing  and  defining  the  jurisdiction 
of  justices  of  the  peace  may  have  the  eflfect  of  making  those  courts 

such  local  ones  that  jurisdiction  is  only  obtained  on  the  ground 
of  residence;  and  a  general  appearance  by  a  nonresident  of  the 
county  or  township  will  not  waive  the  jurisdictional  require- 
ment.* 

Goldstein  v.    New  Orleans,   38    Fed.  55  Hun  (N.  Y.)  365;  White  v.  Hamp- 

Rep.  626.  ton,  14  Iowa  66. 

Want  of  Hotioe. — A  want  of  notice  is  1.  Smith  v.  Simpson,   80  Mo.    634; 

not  waived  by  appearance,  where  no-  Boyer  v,  Moore,  42  Iowa  544;   Chap* 

tice    is    jurisdictional.       Spurrier    v,  man  v,  Morgan,  2  Greene  (Iowa)  374. 

Wirtner,  48  Iowa  486.     See  Robertson  Where  the  mayor  of  a  town  is  not 

V.  Eldora  R.,  etc.,  Co.,  27  Iowa  245.  clothed  with  the  official  character  and 

Cognate  Principle  in  Courts  of  General  jurisdiction  of  a  justice  of  the  peace 
Jurisdiction. — A  cognate  principle  to  for  the  district  outside  of  his  town, 
that  stated  in  the  text  with  reference  the  voluntary  appearance  of  a  defend- 
to  local  courts  is  applicable  to  courts  ant  residing  outside  of  the  territorial 
of  general  jurisdiction.  It  is  to  the  jurisdiction  does  not  waive  the  right 
effect  that  if  the  court  has  not  ob-  to  object  to  such  jurisdiction  on  ap* 
tained  jurisdiction  of  a  matter  in  a  peal.  Heggie  v.  Stone,  70  Miss.  39. 
mode  authorized  by  law,  a  general  ap-  See  Bell  v,  McKinney,  63  Miss.  187; 
pearance  does  not  give  jurisdiction.  M on tross  v.  State,  61  Miss.  429;  Cross 
Thus,  by  a  general  appearance,  a  v.  Levy,  57  Miss.  634;  Rice  v»  Locke, 
garnishee  does  not  waive  his  right  to  59  Miss.  189. 

resist  rendition  of  judgment  against  Gfarnishment,  eto.  -^  In  the  special 
him,  when  the  summons  is  not  served  statutory  proceedings  of  garnishment, 
within  the  time  prescribed  by  statute,  attachment,  as  mesne  process,  re- 
Armstrong  V,  Heritage  (Mich.,  1894),  plevin,  and  the  like,  in  justices' 
59  N.  W.  Rep.  439.  See  Ettlesohn  v.  courts,  the  justice  acquires  jurisdic- 
Fireman's  Fund  Ins.  Co.,  64  Mich.  331.  tion  of  the  proceeding  only  by  com- 

And  an  appearance  by  the  debtor  pliance  with  the  statutory  conditions; 
does  not  validate  an  attachment  not  and  where  there  is  no  such  .corn- 
made  in  the  form  prescribed  by  stat-  pliance  on  plaintiff's  part,  a  voluntary 
ute.  Egan  v.  Lumsden,  2  Disney  appearance  by  defendant,  and  sub- 
(Ohio)  169.  mission   of   his  person   to   the    juris- 

And  where   proceedings  under  the  diction    of    the    court,  cannot  waive, 

occupying-claimant  law  must  be  com-  the  defect.     Steen  v*  Norton,  45  Wis. 

menced  by  request  of  either  party,  or  412.     Contra,  Blackwood  v.  Jones,  27 

a  journal  entry  thereof,  the  appear-  Wis.  498;   Fairfield  v.  Madison  Mfg. 

ance  of  the   parties  does  not   confer  Co.,  38  Wis.  346. 

jurisdiction.      Hentig  v.  Redden,  38  General  JiuiedietieB.^Btit  the  stat*^ 

Kan.  496.  ute  in  defining  the  jurisdiction  of  a 

In  an  action  against  a  foreign  execu-  justice  of  the  peace  may  give  the  jus- 
tor  where  the  complaint  does  not  al-  tice  the  same  power  to  acquire  juris- 
lege,  nor  the  proof  show,  that  defend-  diction  by  a  voluntary  appearance,  up 
ant  had  brought  into  the  state  assets  to  the  limit  of  the  amount  of  his 
of  the  estate,  the  court  is  without  ju-  jurisdiction,  as  is  possessed  by  a  court 
risdiction  to  enforce  any  liability  of  of  general  jurisdiction;  that  is,  a  ques- 
the  defendant  in  said  capacity,  not-  tion  of  residence  may  not  be  juris- 
withstanding  appearance.  This  con-  dictionaL  Post  v.  Brownell,  36  Iowa 
cerns  the  power  of  the  court,  not  the  497;  Denver,  etc.^  R.  Co.  v,  Roberts, 
person  of  the  defendant.  Gray  v.  6  Colo.  333;  Hardenbrook  v*  Harrison, 
Ryle,  50  N.  Y.  Super.  Ct.  198.  ix  Colo.  9.    Compare  State  v.  Metzger, 

Where  a  statute  requires,  in  divorce  26  Mo.  65;  Haasberger  v.  Pacific  R# 

cases,  either  personal  service  or  ad-  Co«,  43  Mo.  196;    Peery  v.  Harper,  43 

vertisement,  this    is    peremptory;    a  Mo.  131;  Hembree  t^.  Campbell,  8  Mo. 

general  appearance   does   not   waive  572. 

the  requirement  of  the  statute.     Fer-  Kiasovri.— The  jurisdiction  of  a  jus- 

rel  V.  Ferrelt    2  West.    L.   J.  (Ohio)  tice  of  the  peace  must  aflSrmativelf 

427.     Compare  Von  Hetse  v,  Mackaye,  appear  in  aa  action  of  forcible  entry 
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Limited  Jnriidietlon. 


Ckmnty  Gourti.— A  county  court  maybe  one  of  limited  and  inferior 
jurisdiction ;  if  it  is,  the  presumption  is  that  it  is  without  juris- 
diction when  the  jurisdictional  facts  are  not  alleged  in  a  complaint 
in  an  action  therein ;  a  general  appearance  does  not  waive  the 
statement  or  confer  jurisdiction,* 

But  the  statute  may  confer  a  general  jurisdiction  on  a  county 
court,  and  not  make  residence  in  the  county,  or  some  other  thing, 
a  jurisdictional  fact ;  in  such  a  case  a  general  appearance  will  give 
jurisdiction  of  the  person,  enabling  the  court  to  proceed  to  judg- 
ment.* 

Other  Courts.— Likewise  the  principle  that  a  general  appearance 
will  not  cure  a  jurisdictional  defect  is  frequently  applicable  to 
other  courts,  besides  justices  of  the  peace  and  county  courts.  The 
statute  creating  them  may  make  a  matter  jurisdictional  which  can- 
not be  waived.^ 


and  detainer.  On  removal  to  the  circuit 
court  by  certiorari,  jurisdiction  can- 
not be  conferred  by  the  appearance  of 
the  parties,  where  the  justice's  juris- 
diction does  not  appear.  McQuoid  v. 
Lamb  (Mo.  App.,  1885),  I  West.  Rep. 
433.  See  Ewing  v,  Donnelly  (Mo. 
App.,  1885),  2  West.  Rep.  445. 

New  York.  —  An  assistant  justice 
elected  under  the  act  of  1848  has  no 
jurisdiction  where  the  defendant  and 
one  of  the  plaintiffs  reside  in  the  city 
and  neither  of  the  parties  to  the  suit 
resides  in  a  ward  within  the  justice's 
district.  Appearing  and  pleading 
without  objection  does  not  waive  the 
defect  nor  confer  jurisdiction.  Cornell 
V.  Smith,  2  Sandf.  (N.  Y.)  290. 

1.  Gilbert  r.  York,  iii  N.  Y.  544. 
holding  that  the  county  courts  of  New 
York  are  of  limited  and  inferior  juris- 
diction, and  so  are  affected  by  such 
presumption.  See  Frees  v.  Ford,  6 
N.  Y.  176;  Kundolf  v,  Thalheimer,  12 
N.  Y.  593;  People  v.  Bradner,  107  N. 
Y.  i;  Peacock  v.  Bell,  i  Saund.  73; 
Turner  v.  North  American  Bank,  4 
Dall.  (U.  S.)  8;  Robertson  v.  Cease,  97 
U.  S.  646;  Grace  v.  American  Cent. 
Ins.  Co.,  109  U.  S.  283;  Continental 
Ins.  Co.  V.  Rhoades,  119  U.  S.  237. 


diction  of  the  subject-matter,  it  may 
transact  business  for  which  notice  is 
required  to  be  given  to  an  opposing 
party  at  other  times  than  at  regularly 
appointed  terms,  if  the  party  entitled 
to  notice  waives  his  privilege  by  vol- 
untary appearance.  Brown  v.  Balde, 
3  Lans.  (N.  Y.)  283. 

England. — The  plaintiffs  commenced 
an  action  against  the  defendant  in  a 
county  court,  within  the  district  of 
which  the  defendant  had  carried  on 
business  within  six  months  before  th« 
commencement  of  the  action,  but  did 
not  dwell  or  carry  on  business  at  the 
time  of  commencing  the  action.  Leave 
to  sue  in  that  court  had  not  been  ob- 
tained. The  defendant  appeared,  and 
the  case  was  heard  and  partly  deter- 
mined and  adjourned  to  a  future  day. 
At  the  second  hearing  the  defendant 
for  the  first  time  objected  to  the  juris- 
diction of  the  court.  Held^  that  the 
objection  to  the  jurisdiction  was  one 
which  could  be  waived,  and  that  the 
defendant  had  waived  it  by  his  gen- 
eral appearance.  Moore  v,  Gamgee, 
25  Q.  B.  Div.  244.  See  Jones  v. 
James,  19  L.  J.  Q.  B.  257. 

8.  Ohio. — The  Court  of  Common  Pleas 
does  not  have   jurisdiction   of  a  de- 


2.  Dake  v.  Miller,  15  Hun  (N.  Y.)  fendant  served  with  process  in  another 

356;    McMahon  v,  Sherman  (Supreme  county  (except  in  certain  designated 

Ct.),  14  N.  Y.  St.  Rep.  637;   Ross  v.  cases),  and  the  appearance  of  such 

Konor  (Supreme  Ct.),    17   N.  Y.   St.  defendant  and  pleading  to  the  merits 

Rep.   465;    Donnelly  v.  Woolsey  (Su-  does  not  waive  the  question  of  juris- 

preme  Ct.),  15  N.  Y.  Supp.  490;  Clapp  diction,  if  the  jurisdiction  is  also  de- 

z/.  Graves,  26  N.  Y.  418;  Jones  V.Jones,  nied  in  the  answer.     Allen  v.  Miller, 

loS  N.  Y.  415;   Hembree  v,  Campbell,  11  Ohio  St.  374;  Dunn  v.  Hazlett,  4 

8  Mo.   572;   Reed  v.  Gates,  11  Colo.  Ohio  St.  435. 

527.  Now  York. — Where  a  surrogate  has 

When  the  county  court  has  juris-  lost  jurisdiction  of  a  cause  by  failure 
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But  the  courts  are  not  inclined  to  enlarge  the  rule.  Unless  it 
is  manifest  that  a  matter,  such  as  residence,  or  the  service  of 
process  within  the  jurisdiction,  is  a  jurisdictional  one,  a  condition 
precedent  to  the  proceeding  to  judgment,  then  a  general  appear- 
ance is  a  waiver  of  such  matter.* 

XXU  Bt  Whom  Apfbabahgi  cav  bb  Kadb— 1.  Appearance 
in  Person. — Every  litigant  has  an  unqualified  right  to  appear  in 
person.* 

to  serve  a  citation   within  the  time  United  States,  may  confer  jurisdiction 

prescribed  by  statute,  the  error  is  not  on   the  clerk   of    a  district  court  in 

cured  by  a  voluntary  general  appear-  the  Cherokee  Nation  to  try  an  action 

ance,  which  by  Code  Civ.  Pro.,  g  424  of  ejectment  for  land  in  said  Indian 

is  made  equivalent  to  personal  service  Reservation.     The  denial  of  jurisdic- 

of  process,  the  objection   being,  not  tion    to    the    Cherokee    courts    over 

that  there  has  been   no  service,  but  white  men  in  the  Cherokee  country 

that  service  has  not  been  made  within  may  be  waived.     It  is  not  a  jurisdic- 

the  requisite  time.     Pryer  v.  Clapp,  tional  fact  that  the  defendant  must  be 

X  Dem.  (N.  Y.)  387.  an   Indian.     Mehlin  v.   Ice,   56   Fed. 

A  general  appearance  in  an  action  Rep.  12;   Exendine  v.  Pore,  56  Fed. 

in  the  City  Court  of  Brooklyn  does  Rep.  777. 

not  preclude  defendant  from  attack-  New  York. — An  objection  to  the  juris- 
ing  the  jurisdiction  by  showing  that  diction  of  the  Superior  Court  of  New 
a  summons  was  not  served  within  the  York  city  is  waived  by  appearance,, 
city.  Wheelock  v.  Lee,  74  N.  Y.  495.  unless  pleaded;  want  of  jurisdiction 
And  a  general  appearance  does  not  by  reason  of  the  nonexistence  of  any 
preclude  the  defendant,  in  an  action  of  the  jurisdictional  facts  specified  in 
in  the  Superior  Court  of  New  York  §  263,  Code  of  Civil  Procedure,  is  mat- 
city,  from  attacking  its  jurisdiction  ter  of  defense  and  must  be  pleaded, 
because  of  a  failure  to  serve  the  de-  Popfinger  v.  Yutte,  102  N.  Y.  39; 
fendant  with  a  summons  within  the  McLean  v,  St.  Paul,  etc.,  R.  Co.,  iS 
city  limits.  McCarty  v,  Parker  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  423;  Pease 
(Super.  Ct.),  14  N.  Y.  Supp.  128.  See  v.  Delaware,  etc.,  R.  Co.,  10  Daly  (N. 
Porter  v,  Bronson,   19  Abb.  Pr.   (N.  Y.)  459. 

Y.  C.  PI.) 236,  the  case  of  an  unauthor-  South  Carolina. — The  Court  of  Com- 

ized   appearance   by  attorney  in   the  mon  Pleas  is  a  court  of  general  juris- 

Marine  Court.  diction,  but  has  jurisdiction  of  actions 

When  the  cause  or  matter  does  not  against  foreign  corporations  only  so 

arise,  and   the  subject-matter  of  the  far  as  has  been  prescribed  by  statute, 

controversy  is    not  situated,    within  Where,   however,  a  foreign  corpora- 

the  circuit  of  a  vice-chancellor,  the  tion  appears  generally  to  an   action 

residence  of  a  defendant  therein  is  a  in  such  court,  it  thereby  submits  to 

jurisdictional  fact;  and  where  that  is  the  jurisdiction  of  the  court.     Chafee 

also  wanting,  the  mere  appearance  of  v.    Postal  Tel.   Co.,   35   S.   Car.  372. 

the  defendant  does  not  cure  the  de-  See  Hester  v.  Rasin  Fertilizer  Co.,  33 

feet.    Burckle  v.  Eckhart,  3  N.  Y.  132.  S.  Car.  609. 

1.  Alabama. — The  motion  for  a  sum-  2.  Hightower  v.  Hawthorn,  Hempst. 

mary  judgment  against  a  tax-collector  (U.  S.)  42. 

and  his  sureties,  as  provided  for  by  A  party  to  a  civil  action,  who  is 
§  3396,  Code  1876,  must  be  made  in  of  full  age,  may  prosecute  or  de- 
the  circuit  court  of  the  county  in  fend  the  same  in  person  or  by  at- 
which  the  defendants  reside;  but  if  torney  at  his  election,  unless  he  has 
the  defendants  appear  and  suffer  been  judicially  declared  to  be  incom- 
judgment  by  nil  dicit  it  is  not  neces-  petent  to  manage  his  affairs.  Each 
sary  that  the  record  should  affirma-  provision  of  this  act,  relating  to  the 
tively  show  their  residence  in  the  conduct  of  an  action,  wherein  the  at- 
county.  Stamphill  v,  Franklin  Coun-  torney  for  the  party  is  mentioned, 
ty,  86  Ala.  392.  includes  a  party  prosecuting  or  de- 
Indian  Teiritorj. — ^A  voluntary  ap-  fending  in  person,  unless  otherwise 
pearance,  by  a  white  citizen  of  the  specially  prescribed   therein,   or   un- 
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2.  Plaintiff  Entering  Defendant's  Appearance. — The  practice  of 
allowing  the  plaintiff's  attorney  to  enter  the  appearance  of  the 
defendant  is  so  obviously  against  public  policy,  and  affords  such 
facilities  for  fraud  and  oppression,  that  it  ought  not  to  be  tol- 
erated.* 


less    that    construction    is    manifest-     pearance,  he  would,  to  that  extent,  be 


ly  repugnant  to  the  context.  If  a 
party  has  an  attorney  in  the  action, 
he  cannot  appear  to  act  in  person 
where  an  attorney  may  appear  or  act, 
either  by  special  provision  of  law,  or 
by  the  course  and  practice  of  the 
court.     New  York  Code  Civil  Proc, 

$^  55. 
By  Both  Attorney  and  in  Person. — A 

party  has  no  right  to  appear  both  by 
attorney  and  in  person.  Talbot  r. 
Talbot,  2  J.  J.  Marsh.  (Ky.)4.  And  if 
he  appears  by  attorney,  he  cannot  as- 
sume control  of  the  cause.  San  Jose 
Funded  Debt  v.  Younger,  29  Cal. 
147. 

Bound  by  the  Bnles. — A  defendant 
appearing  in  person  is  bound  by  the 
same  rules  as  he  would  have  been  if 
he  had  appeared  by  attorney.  Kerry 
V.  Reynolds,  4  Dowl.  Pr.  Cas.  234. 

Judicial  Notice  of  Signature. — The 
courts  take  judicial  notice  of  the  sig- 
natures of  attorneys  of  parties  to  an 
action,  but  not  of  the  parties  litigant 
who  have  not  appeared  in  person. 
Markes  v.  Epstein,  13  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)293. 

England. — When  a  defendant  ap- 
pears in  person  to  a  writ  of  summons, 
the  memorandum  required  by  the 
Common  Law  Procedure  Act,  s.  31, 
may  be  delivered  to  the  oflSccr  by  a 
third  person  duly  authorized  in  the 
defendant's  behalf,  and  need  not  be 
delivered  by  him  in  person  or  by  an 
attorney  for  him.  Oake  v,  Moore- 
croft,  L.  R.  5  Q.  B.  76. 

1.  Ball  V.  Poor,  81  Ky.  26.  where  it 
was  held  that  a  power  of  attorney  ex- 


an  attorney  for  defendant  also.  See 
Sherwood  v,  Saratoga,  etc.,  R.  Co., 
15  Barb.  (N.  Y.)65o,  where  it  is  held 
that  it  is  irregular  for  the  same  per- 
son to  appear  as  attorney  for  both 
parties  on  the  return  of  a  summons 
issued  by  a  justice. 

Doctrine  Denied.— But  the  doctrine 
that  there  is  anything  against  public 
policy  in  allowing  a  plaintiff  to  enter 
defendant's  appearance  has  been  de- 
nied. Thus,  where  the  record  of  a 
suit  to  foreclose  a  mortgage  showed 
that  a  nominal  defendant  acknowl- 
edged service  on  the  back  of  the  sum- 
mons, and  in  the  same  writing  au- 
thorized complainant's  solicitor  to  en- 
ter his  appearance,  which  was  done 
on  proof  of  the  execution  of  the 
acknowledgment, — held,  that  such  de- 
fendant was  properly  in  court  and 
subject  to  its  jurisdiction.  Snell  v, 
Stanley,  63  III.  391,  where  the  court 
said  in  reference  to  the  practice  of 
thus  entering  the  appearance.  **We 
see  nothing  objectionable  in  this." 

In  the  case  of  Livingston  v.  Wool- 
sey,  4  Johns.  Ch.  (N.  Y.)  365,  the  de- 
fendant's solicitor  wrote  to  the  solic- 
itor of  the  plaintiff  requesting  him  to 
cause  the  appearance  of  the  defendant 
to  be  entered,  but  the  solicitor  of  the 
plaintiff  neglected  to  enter  the  de- 
fendant's appearance,  and  proceeded 
to  have  the  bill  taken  pro  confesso, 
and  a  final  decree  entered  in  the 
cause.  It  was  held  that  the  defendant 
was  entitled  to  be  served  with  a  rule 
to  put  in  an  answer  before  the  bill 
could  be  taken  pro  confesso,  because 


ecuted  by  the  defendant  to  the  plain-  the  requesting  that  the  appearance  be 

tiff's  attorney  authorizing  him  to  en-  entered   answered  the  purposes  of  a 

ter  defendant's  appearance  in  the  ac-  formal  entrv  of  it.     But  the  solicitor 

tion  was  void  as  against  public  policy,  '"~  "*""   ~'       ^'^  ' 


and  no  judgment  either  in  rem  or  in 
personam  could  be  rendered  on  such 
an  appearance. 

The  principle  which  is  -probably  at 
the  basis  of  the  rule  stated  in  the 
text  is  that  the  same  person  cannot 
act  as  attorney  for  both  plaintiff  and 


for  the  plaintiff  had  sent  to  defend- 
ant a  copy  of  the  bill,  and  had  re- 
quested that  an  answer  might  be  put 
in.  Probably  this  latter  fact  might 
have  been  deemed  a  waiver  of  a  for- 
mal entry  of  appearance.  See  Mur- 
phy V,  Vincent,  40  L.  J.  Ch.  378, 
where  in  a  bill  for  specific  performance 


defendant.     If  the  plaintiff's  attorney    the  plaintiff  was  allowed  to  enter  the 
were  allowed  to  enter  defendant's  at>-    defendant's  appearance. 
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3.  Partners — Before  DiuolntioiL — There  is  much  discussion  in  the 
books,  and  some  conflict  of  decisions,  as  to  the  power  of  one 
partner,  before  dissolution  of  the  partnership,  to  enter  an  appear- 
ance for  his  copartners  in  a  suit  at  law.  The  weight  of  authority 
is  to  the  effect  that  one  partner  has  no  implied  power,  before  dis- 
solution, to  enter  an  appearance  in  a  suit,  except  for  the  part- 
nership, and  cannot,  by  such  appearance,  bind  a  partner,  personally 
and  individually,  who  is  not  within  the  jurisdiction  and  has  not 
been  served  with  process.* 

After  DiMoiution. — But  however  the  rule  may  be  before  dissolu- 
tion, it  is  certain  that  after  dissolution  one  partner  cannot  bind 
his  copartner  by  an  entry  of  appearance.  If  a  suit  be  brought 
against  all  the  partners  and  only  one  of  them  be  served  with 
process,  he  may  undoubtedly,  in  his  own  defense,  show,  if  he  can, 
that  the  firm  is  not  liable,  and  to  this  end  defend  the  suit.  But 
this  does  not  permit  of  such  partner  entering  the  other's  appear- 
ance, nor  is  it  necessary  for  his  defense.* 

1.  Phelps  V.  Brewer,  9  Cush.  (Mass.)  been  denied;   some    cases    aUow  one 

390;  Haslet  V,  Street,  2  McCord  (S.  partner  to  enter  an  appearance  for  the 

Car.)  186;  Loorais  v.  Pearson,  Harp,  other  before    dissolution.     Southard 

(S.  Car.)  470;  Bright  v,  Sampson,  20  v.    Steele,  3  T.   B,    Mon.  (Ky.)  437; 

Tex.  21;  Alexander  v.  Stern,  41  Tex.  Cooper  v,  Bailey,  52  Me.  230;  Lealcey 

194;  Texas,  etc.,  R.  Co.  v,  McCaughey,  v.  Kin^on,  22  How.  Pr.  (N.  Y.  Supreme 

62  Tex.  271;   Sanger  v.  Overmier,  64  Ct.)  209;  Bennett  v,  Stickney,  17  Vt. 

Tex.  57;  Hale  v.  Van  Saun,  18  Iowa  531;  Taylor  v.  Collier,  51  L.   J.   Ch. 

19;  Newton  v,  Heaton,  42  Iowa  593;  S53. 

Harford     v.     Street,    46     Iowa    594;  2.  Hall  v.   Lanning,  91  U.  S.  167; 

Stephens  v,  Parkhurst,   10  Iowa   70;  Davis  v.  Megroz  (N.  J,,  1893),  26  Atl. 

Beal  V,  Snedicor,  8  Port.  (Ala.)  523;  Rep.     1009.      Compare    Thompson    v. 

Click  zf.  Click,  Minor(Ala.)  79;  MitcheU  Whitman,     18    Wall.     (U.     S.)     457; 

V,  Rich,  I  Ala.  228;  Faver  v,  Briggs,  Knowlesz'  Logansport Gas-Light, etc., 

18  Ala.  478;   Davidson  v.  Street,  34  Co.,  19  Wall    (U.  S.)  58;   D'Arcy  v. 

Ala.  125;  Demottz^.  Swairo,  5  Stew.  &  Ketchuro,  11  How.  (U.  S.)  165;  Bell 

P.  (Ala.)  293;   Montague  v.  Weil,  30  v,  Morrison,  i  Pet-  (U.  S.)  351;  Kart- 

La.   Ann.   50;  Bowler   v.  Huston,    30  haus  v.   Ferrer,    x   Pet.  (U.   S.)  222; 

Gratt.  (Va.)266;  Inbusch  v,  Farwell,  i  Duncan  v.  Tombeckbee  Bank,  4  Port. 

Black  (U.S.)  566;  Atchison  Sav.  Bank  (Ala  )  184;  Demott  v,  Swaim,  5  Stew. 

V.  Templar,  26  Fed.  Rep.  580;  Adam  &  P.  (Ala.)  293;  Loomis  v.   Pearson, 

v.Townend,  14  Q.  B.  Div.  103;  Jackson  Harp.  (S.  Car.)  476;  Haslet  z^.  Street, 

».  Litchfield,  8  Q.  B.  Div.  474.  2   McCord   (S.    Car.)  311;    Conley  v. 

While  many  of  the  above  cases  do  Chapman,  74  Ga.  709;  Wilson  v.  Niles, 
not  directly  decide  the  point,  still  it  is  2  Hall  (N.  Y.)  358;  Morley  v,  Strom- 
inferable  from  the  reasons  given.  bourg,  3  B.  &  P.  254;  Goldsmith  v. 

But  one  partner  may  enter  the  ap-  Levy,  4  Taunt.  299;  Stead  v.  Salt,  3 
pearance  of  his  copartner  so  that  a  Bing.  loi,  11  E.  C.  L.  50;  Adams  v, 
judgment  will  bind  the  partnership  Bankart,  i  C.  M.  &  R.-681. 
property.  Texas,  etc.,  R.  Co.  v.  Mc-  A  member  of  a  partnership,  resid- 
Caughey,  4  Tex.  L.  Rep.  293;  Alex-  ing  in  one  state,  not  served  with  proc- 
ander  v.  Stern,  41  Tex.  193;  Sanger  ess  and  not  appearing,  is  not  perton- 
V,  Overmier,  64  Tex.  57.  Contra,  Ever-  ally  bound  by  a  judgment  recovered 
son  V.  Gebrman,  10  How.  Pr.  (N.  Y.  in  another  state  against  all  the  part- 
Supreme  Ct.)  301.  See  Ford  v.  Whit-  ners  after  a  dissolution  of  the  firm, 
ridge,  9  Abb.  Pr.  (N.  Y.  C.  PI.)  416;  although  the  other  members  were 
Griswold  v,  Griswold,  14  How.  Pr.  served,  or  did  appear  and  caused  an 
(N.  Y.  Supreme  Ct.)  446.  appearance  to  be  entered  for  all,  and 

Goatra. — The  rule  in  the  text  has  although  the  law  of  the  state  where 
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Employing  Ooniual. — One  partner  has  authority  to  employ  counsel 
to  represent  and  appear  for  the  firm  in  suits  affecting  the  partner* 
ship  affairs  ;  and  the  presumption  is  that  such  attorney  represents- 
the  partners  individually  as  well  as  the  legal  entity,  the  firm.  The 
partner  attacking  the  judgment  must  clearly  prove  that  he  did 
not  authorize  the  employment  of  counsel,  if  he  desires  to  resist 
the  execution  of  the  judgment  against  his  individual  property.^ 

Aeknowlodging  Senrioe. — An  appearance  may  be  effected  for  one 
partner  by  the  other  acknowledging  service  of  a  writ,  in  the  name 
of  the  partnership,  if  he  does  it  in  the  presence  of  the  other  part- 
ner, and  with  his  consent.* 

Tho  Partneriiiip  Troatod  m  an  Entitj. — Some  states  have  statutes  which* 
allow  a  partnership  to  be  sued  in  its  partnership  name;  this  as* 
similates  a  partnership,  so  far  as  the  action  is  concerned,  to  a  cor- 
poration. The  partnership  must  appear  as  a  legal  entity,  and  the 
individual  partners  have  no  right  to  appear  in  their  individual 
character.' 

the  suit  was  brought  authorized  such  are  commenced  against  the  firm.   The 

judgment.     Hall  v,  Lanning,  91  U.  S.  intention  of  the  rules  is  that  judgment 

160.  may  go  against  the  firm;  and  execu- 

1.  Wheatley  v,  Tutt,  4  Kan.  240;  tion  of  such  judgment  is  to  be  had  ia- 
Bennett  v,  Stickney,  17  Vt.  531;  Wal-  the  manner  specified  by  Order  XLII,  r. 
worth  V,  Henderson,  9  La.  Ann.  339;  10.  That  rule  provides  that  execution* 
Siewerd  9.  Farnen,  71  Md.  627;  Winters  may  issue  against  property  of  the- 
V,  Means,  25  Neb.  241;  Little  v,  Giles,  partnership,  or  against  persons  who 
27  Neb.  179;  Bean  v,  Mather,  z  Daly  have  appeared  in  their  own  names* 
(N.  Y.)440.  under  Order  XH,  r.  15,  or  who  have 

While  one  partner  in  a  transaction  admitted  on  the  pleadings  that  they 

may  have  no  authority  to  authorize  are  partners,  or  have  been  adjudged 

an  attorney  to  appear  for  his  copart-  to  be  such,  or  against  persons  who- 

ners,  yet  a  subsequent  appearance  by  have  been  served  as  partners  and  have 

proper  authority  will  waive  their  right  failed  to  appear;   but  if  the   plaintiff 

to  be  entirely  relieved  from  the  first  seeks  to  issue  execution  against  any 

appearance.     Lyles  v.  Hagy,  2  N.  Y.  other  person,  he  must  apply  for  leave- 

Wkly.  Dig.  287.  to  do  so.     On  that  application,  such 

2.  Freeman  v,  Carhart,  17  Ga.  348.  person  can  come  in  and  defend  him- 
See   Clark  v.   Stoddard,  3  Ala.  366,  self.     The  court  held  that  the  defend- 
where  the  acknowledgment  of  service  ants  must  appear  as  partners  or  allow 
by  one  partner  was  held  not  an  ap-  judgment  to  go  by  default;  but  if  not 
pearance  on  behalf  of  the  firm.  partners,  then  they  have  nothing  to- 

Partnerihlp  Property. — Acceptance  of  do  with  the  matter.  A  person  not  a 
service  of  a  summons  and  complaint  partner  is  not  affected  by  the  proceed- 
by  one  partner  in  the  name  of  the  ings.  The  formal  rule  enunciated  by 
partnership  is  equivalent  to  service  the  court  was  that  "There  is  no 
on  all  in  respect  to  their  joint  prop-  power  under  the  Rules  of  the  Supreme 
erty.  Bowin  v,  Sutherlin,  44  Ala.  Court,  in  an  action  against  a  firm,  to 
278.  allow  the  entry  of  a  conditional  ap- 

S.  The  case  of  Davies  v.  Andr6,  24  pearance,  i.e.,  an  appearance  by  a  per- 

Q.  B.  Div.  598,  is  one  of  the  best  con-  son  which  denies  that  such  person  is> 

sidered  cases  in  the  books  on  this  sub-  a  partner  in  the  firm." 

ject.  It  involvedtheconstructionofthe  But  it  has  also  been  held  that  a  writ 

various  Orders  of  the  High  Court  rela-  issued  against  a  partnership  firm  (sued 

tive  to  suits  against  a  partnership  in  by  the  firm-name)  may  be  good  against: 

its  firm  name.     The  general  scheme  an  individual  partner  served  with  it; 

of  the  rules  in  actions  against  partner-  by  appearing  the  partner  waives  the- 

ships  is  as  follows:  The  proceedings  defect  that  he  was  not  named  in  the 
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4.  Hiuband  and  Wife. — The  old  chancery  rule  was  that  where  a 
bill  is  filed  against  husband  and  wife,  the  husband  is  bound  to 
enter  a  joint  appearance  and  put  irt  a  joint  answer  for  both.* 
But  this  rule  has  been  abolished  by  the  American  Reformed 
Procedure,  which  recognizes  the  separate  rights  of  a  married 
woman.*  And  no  matter  what  the  rule  otherwise  is  with  regard 
to  a  husband  having  authority  to  enter  his  wife's  appearance,  it 
does  not  obtain  when  she  is  an  infant.  She  must  in  that  case 
appear  by  guardian  ad  litem.^  The  husband,  though,  may  em- 
ploy counsel  to  appear  for  his  wife.* 

6.  Corporations.  (See  also  article  CORPORATIONS). — ^A  corpora- 
tion aggregate  cannot  appear  in  any  other  manner  than  by  attor- 
ney.*    But  the  attorney  need  not  necessarily  be  an  attorney  at 

writ.     Western  Bank  v,  Perez  (i8gi),  property  only,  he  is  authorized  and 

I  Q.  B.  304.     See  O'Neil  v.  Clason,  46  required   to  have  an   appearance  en- 

L.  J.  Q.  B.  191;  PoUexfurv.  Sibson,  16  tered   for  his   wife    upon   service    of 

•Q.  B.  Div.  792;  Russell  v.  Cambefort,  summons  on  him  alone,  and  without 

•23  Q.  B.  Div.  526.  authority  from  her.     Lathrop  v.  Hea- 

Waiver  of  Summons. — In  an  action  cock,  4  Lans.  (N.  Y.)  i. 
against  a  partnership  in  its  firm-name,  8.  Nicholson  v,  Wilborn,  13  Ga.  467. 
a  general  appearance  by  one  member  Although  the  15  &   16  Vict.,  c.  76, 
waives  service  of  summons.  McCaskey  binds  married  women   as  to  appear- 
ed. Pollock,  82  Ala.  174.  ance  to  process,  its  provisions  in  that 

IMoml  Praotioo. — Where    the    cita-  respect  do  not  apply  to  infants.     Jar- 

tion,  on  appeal  to  the  United  States  man  v,  Lucas,  15  C.  B.  N.S.  474.    Com- 

CircuitCourtof  Appeals,  is  irregularly  /ar^  Symmes  v.  Major,  21  Ind.  443. 

addressed    to   the    partners   in  their  4.  McCullough  v,  Wilson,  21  Pa.  St. 

iirm^name,  instead  of  to  the  individual  436.     See  Morris  v.  Garrison,  27  Pa. 

partners,  such  irregularity  is  cured  by  St.  226;  Kelly  v,  Donlih,  70  111.  378; 

the  general  appearance  of  the  partners  Anderson  v.  Watt,  138  U.  S.  694. 

in  the  appellate  court,  without  objec-  How  York. — The  defendant's  wife  is 

tion.     U.  S.  V,  Hopewell,  51  Fed.  Rep.  not  as  such  authorized  to  appear  for 

798.  him  in  a  suit  before  a  justice;  but  she 

8aod  aa  a  Corporation. — A  partnership  may  be  empowered  by  the  husband  to 

may  by  mistake  be  sued  as  a  corpora-  appear.     Hughes  v.  Mulvey,  i  Sandf. 

tion.     This    may  be   rectified   by  an  (N.  Y.)  92.     See  Phinney  v.   Earle,  9 

amendment,  but  after  the  amendment  Johns.  (N.  Y.)  352;  Kittle  v.  Baker,  9 

the  defendants  must  appear  as  part-  Johns.  (N.  Y.)  354. 

ners;  their  appearing  and  pleading  to  5.  Comyns's    Digest,  title  Pleader, 

the  action  in  the  name  of  the  corpora-  B.  i;   Bro.  Abr.  tit.  Corporation   28; 

tion  will  not  avail  as  an  appearance  Att'y  Gen'l  v.  Guardian  Mut.  L.  Ins. 

after    the    amendment.       Inman    v,  Co.,  77  N.  Y.  272;  Murray  v.  Vander- 

Allport,  65  III.  540.     But  see  Anglo-  bilt,  39  Barb.  (N.  Y.)  141;  McCo^mick 

American  Packing,  etc.,  Co.  v.  Turner  v,  Pennsylvania  Cent.  R.  Co.,  49  N.  Y. 

Casing  Co.,  34  Kan.   340,  where  the  303;  Nispel  v.  Western  Union  R.  Co., 

appearance  of  the  partners  as  a  cor-  64    111.    311;    Nixon   v.  Southwestern 

poration  was  held  an  appearance  of  Ins.  Co.,  47  111.  444;  State  Bank  t^.  Bell, 

each  member  individually.  5  Blackf.  (Ind.)  127;   Noble    v.    Ken- 

1.  Leavitt  v.  Cruger,  i  Paige  (N.  Y.)  tucky  Bank,  3  A.  K.  Marsh.  (Ky.)  263; 
421.  See  Toole  v.  DeKay,  4  Sandf.  i  Coke  Litt.  66  b;  Chitty  on  Pleadings, 
Ch.  (N.  Y.)  385.  vol.  I,  551. 

2.  Taggart  v.  Rogers,  49  Hun  (N.  "There  are  also  certain  privileges 
Y.)  265;  White  V.  Coulter,  59  N.  Y.  and  disabilities  that  attend  an  aggre- 
^29.  gate  corporation,  and  are  not  applica- 

Aflbotlag  Euibaiid'i  Property  Only. —  ble  to  such  as  are  sole;  the  reason  of 
But  in  an  action  against  husband  and  them  ceasing,  and  of  course  the  law. 
"wife,    affecting    the    husband's     real     It  must  always  appear  by  attorney, 
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law ;  an  officer  of  the  corporation  may,  for  the  purposes  of  ap- 
pearance, represent  it.* 

The  appearance  of  a  corporation  by  an  attorney  must  be  v/hile 
the  corporation  is  still  in  existence.*  A  corporation  may  appea: 
voluntarily  by  attorney;  and  such  appearance  gives  jurisdiction 
to  the  same  extent  as  if  there  were  actual  service  of  process.* 

Admitsion  of  Corporate  Existence. —A  corporation  by  appearing  to  a 
suit  thereby  admits  its  corporate  existence.* 

for  it  cannot  appear  in  person,  being,  municipal  corporation  appeared  on  its 

as   Sir    Edward   Coke  sayi,  invisible  behalf. 

and  existing  only  in  intendment  and  Where,  in  an  action  against  a  cor- 

consideration  of   law."     Blackstone's  poration,  the  president,  who  is  named 

Commentaries,   book  i,  476.     See    10  as  one  of  the  defendants,  but  not  per- 

Coke's  Rep.  32.  sonally   served,   owns  aU   the   stock. 

What  AmonntB  to  an  Appearanoe  by  and  swears  to  and  signs  the  answer,  a 

Attorney  — The  circumstance  that  the  general  appearance  being  entered  in 

declaratijn,  in  a  suit  by  a  corporation,  the   suit   for  the  defendants  without 

was  signed  and  filed  by  an  attorney  at  naming  them,  he  is  personally  liable, 

law  for  the  plaintiff  is  sufficient  evi-  Smith  v.  Standard  Laundry  Machinery 

dence  that  the  plaintiff  appeared — as  Co.,  19  Fed.  Rep.  826. 

a  corporation  must  appear — by  attor-  2.  Murray  v.  Vanderbilt,  39  Barb, 

ney.     State    Bank   v.  Bell,  5    Blackf.  (N.  Y.)  141;   McCormick  v,  PennsyU 

(Ind.)  127.  vania  Cent.  R.  Co.,  49  N.  Y.  303. 

An  attorney  appearing  for  a  cor-  8.  Att'y  Gen'l  v.  Guardian  Mut.  L. 
poration  defendant,  and  who  is  Ins.  Co.,  77  N.  Y.  272. 
treated  as  such  through  all  the  stages  Where  a  bank  is  sued,  an  appear- 
of  the  cause,  without  any  proof  of  a  ance  by  the  bank  to  take  advantage  of 
revocation  of  his  powers — keld^  suf-  an  important  privilege  secured  by  the 
ficient  to  deny  a  motion  to  set  aside  the  charter  is  a  waiver  of  any  irregular- 
judgment  for  irregularity  in  the  ser-  ity  in  the  service  of  the  writ.  Georr 
vice  of  the  process  on  the  corpora-  gia  Southern  Bank  v.  Mechanics'  Sav. 
tion.  Moss  V.  Raynor,  i  How.  Pr.  Bank,  27  Ga.  252.  Compare  Noble  v. 
(N.  Y.)  no.  Kentucky  Bank,  3  A.  K.  Marsh.  (Ky.) 

The  plea  must  purport  to  be  by  at-  263;    Lyons  v.   Cole,  3  Thomp.  &  C. 

torney;  where  the  plea  was  to  the  ef-  (N.  Y.)43i.                       ^ 

feet  that  the  corporation  'Mn  its  own  4.  Missouri  River,   etc.,   R.  Co.  v. 

proper  person"  comes,  this  was  held  Shirley,  20  Kan.  660;    Atchison,  etc., 

bad  on  demurrer.     Nispel  v.  Western  R.  Co.  v.  Brewer,  20  Kan.  669;  Der- 

Union  R.  Co.,  64  111.    311;    Nixon  v.  renbacker    v,  Lehigh  Valley  R.  Co., 

Southwestern   Ins.    Co.,   47    111.    444.  21  Hun  (N.  Y.)  612;  Eubank  v.  Edina, 

Contra, — A  plea  to  the  jurisdiction  88  Mo.  650;  Seaton  v.  Chicago,  etc., 
by  a  corporation  aggregate  should  be  R.  Co.,  55  Mo.  416;  Hudson  v.  St. 
pleaded  in  person.  Mineal  Point  R.  Louis,  etc.,  R.  Co.,  53  Mo.  525;  West- 
Co.  V,  Keep,  22  III.  9.  ern  Union  Tel.  Co.   v.  Eyser,  2  Colo. 

Politioal  Corporation. — The   rule  ob-  141;  Mud  Creek  Draining  Co.  v.  State, 

tains  in  regard  to  a  political  or  mu-  43  Ind.  236. 

nicipal    corporation.      It   appears   by  "  If  a  corporation  appears  to  a  suit 

attorney.     It  may  employ  any  counsel  it  cannot  deny  its  own  existence.     It 

it  chooses  in  addition  to  its  regularly  either  exists  or  is  an  nonentity;  and 

employed  one.     New  York  v,  Hamil-  if  it  be  a  nonentity  the  whole  proceed- 

ton  F.  Ins.  Co.,  10  Bosw.  (N.  Y.)  537;  ings  would   be   coram  non  judice  and 

New  York  v.  Exchange  F.  Ins.  Co.,  34  utterly    void.      When    a    corporation 

How.   Pr.  (N.  Y.  Ct.  of  App.)  103,  3  brings  suit  the  defendant   may  deny 

Keyes (N.Y.) 436;  Gould  z/.  Union  Free  its   legal   existence,  and  thus  render 

School  Dist.  No.  9,  34  Hun  (N.  Y.)  16.  it   necessary   for   its    existence  to  be 

1.  Sturgis    V.   Rogers,    26    Ind.    i,  proven.      But   when  the  corporation 

where  a  bank  appeared  by  its  presi-  appears  as   defendant,  such    appear- 

dent;    North   Lawrence   v.  Hoysradt,  ance  is  conclusive  evidence  of  its  legal 

6   Kan.   170,   where   the   mayor  of   a  existence  for  the  purposes  of  the  pend- 
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6.  Infftnts. — Both  at  common  law  and  in  equity,  and  also  under 
the  Codes  of  Procedure,  the  rule  seems  to  be  universal,  in  the 
absence  of  a  statute  to  the  contrary,  that  an  infant  must  appear 
as  plaintiff  to  a  suit  hy  prochein  amy  or  guardian  ad  litem,  and  as 
defendant  to  a  suit  by  guardian  ad  litem  ;^  and  an  infant  must 
appear  exclusively  by  prochein  amy  or  guardian  ad  litem ;  if  he 
appear  by  attorney  as  well  as  by  next  friend  or  guardian  ad  litem, 
it  will  be  error.*    A  guardian  ad  litem  cannot  appear  for  the  infant 

ing  case."     Per  Adams,  J.,  in  Seaton  merits.      Greenwood    v.   Lake   Shore 
V,  Chicago,  etc.,   R.  Co.,  55  Mo.  417.  R.  Co.,  10  Gray  (Mass.)  373. 
See    Stanley    v.   Farmers*    Bank,    17  1.  Tidd's  Practice,  vol.  i,  99:    Dan- 
Kan.  592.  iell's  Ch.  PI.   &   Pr.,  vol.  i,  63,  160, 

Xisnomer  in  Betani  of  Service. — After  161. 
a  corporation  against  which  a  pro-  New  York, — Bloom  v,  Burdick,  i 
ceeding  in  the  nature  of  quo  warranto  Hill  (N.  Y.)  130;  Mockey  v.  Grey,  2 
has  been  instituted  has  appeared  in  Johns.  (N.  Y.)  192:  Comstock  v.  Carr, 
its  proper  name  in  the  proceeding,  6  Wend.  (N.  Y.)  526;  Arnold  v.  Sand- 
and  filed  an  answer  admitting  its  cor-  ford,  14  Johns.  (N.  Y.)  417;  Alderman 
porate  existence,  it  is  too  late  for  it  to  v,  Tirrell,  8  Johns.  (N.  Y.)  418. 
object  to  the  service  of  the  writ  on  the  Kentucky.  —  Beeler  v.  Bullitt,  3  A. 
ground  of  a  misnomer  of  it  in  the  re-  K.  Marsh.  (Ky.)  280;  Porter  v,  Robin- 
turn  of  such  service.  State  v.  Neosho  son,  3  A.  K.  Marsh.  (Ky.)  253;  Bourne 
Bacon  Club,  44  Mo.  App.  86.  v,  Simpson,  9  B.  Mon.  (Ky.)  454;  Irons 

Kame  Importing  Corporation. — In  an  v,  Crist,  3  A.   K.   Marsh.  (Ky.)  143; 

action  against  a  corporation,  its  ap-  Cook   v,   Totton,   6  Dana  (Ky.)  108; 

pearance  by  a  name  importing  a  cor-  Bedell  v,   Lewis,  4  J.  J.  Marsh.  (Ky.) 

poration  is  an  admission  of  its  corpo-  566. 

rate   character.      Supreme    Lodge   v.  Alabama,  —  Roach  v,   Hix,  57  Ala. 

Zuhlke.  30  111.  App.  98;  U.  S.  Express  576;    Stammers    v.    McNaughten,   57 

Co.  V,   Bedbury,  34  111.  459;  Legnard  Ala.  277. 

z^.  Crane  Co.,  54  111.  App.  149.     See  Indiana,-^— Tvaivaous  t/.  Timmons,  6 

Washtenaw  Bank  v.  Montgomery,  3  Ind.  8. 

111.  422;  Morris  v.  School  Trustees,  15  Vermont, — Somers  v,  Rogers,  26  Vt. 

111.  266;  Exchange  Nat.  Bank  r.  Capps,  585;  Barber  v.  Graves,  18  Vt.  290. 

32  Neb.  242:  Robt   v.  Great  Western  Illinois,  —  Peak    v,  Shasted,  21  III. 

R.  Co.,  65  Barb.  (N.  Y.)  619.  137;  Whitney  v.  Porter,  23  111.  445. 

Giving  Bond. — Where  a  foreign  cor-  Mississippi,  —  Lee    v,   Jenkins,    30 

poration  voluntarily  appears  in  an  at-  Miss.  592. 

tachment  suit   and  gives   bond  in  its  Massachusetts, — Swan  v,  Horton,  14 

corporate  name,  it  is  thereby  estopped  Gray  (Mass.)  179;  Knapp  v,  Crosley, 

from  denying  its  corporate  existence,  i  Mass.  478;  Austin  v,  Charleston  Fe- 

Hudson  V.  St.  Louis,  etc.,  R.  Co.,  53  male  Seminary,  8  Met.  (Mass.)  196. 

Mo.  525;    Smith   v,   Burlington,  etc.,  North  Carolina. — Marshall  z'.  Fisher, 

R.  Co.,  55  Mo.  526,  I  Jones  (N.  Car.)  11 1. 

Joint -Stock    Aesoeiation.  —  A    joint-  Texas, — Martin  v.  Weyman,  26  Tex. 

stock   association  by  appearing  gen-  460. 

rally   waives   the    objection    that   its  Missouri. — Powell  v,  Gott,   13    Mo. 

president  or  treasurer  was  not  named,  458;   Fulbright  v,  Cannefox,   30  Mo. 

but  does   not    relieve    plaintiff  from  425. 

proving  the  existence   of  such  asso-  Before  a  summons  is  issued  in  the 

elation  by  competent  evidence.  Brooks  name  of  an  infant  plaintiff  a  compe- 

V.  Farmers'  Creamery  Assoc,  21   N.  tent  and  responsible  person  must  be 

Y.  Wkly.  Dig.  58.  appointed  to  appear  as  his  guardian 

Doetruie  Denied. — The  doctrine  stated  for  the   purpose  of   the   action,   etc. 

in  the  text  has  been  denied.     It  has  N.  Y.  Code  Civil  Proc,  §  469. 

been  held   that  the   incorporation  of  An  infant  defendant  must  also  ap- 

defendants  sued  as  a  corporation  may  pear  by  guardian  when  he  is  defend* 

be  denied   after  they  have  appeared  ant.     N.  Y.  Code  Civil  Proc,  §471. 

generally  and    filed    an    affidavit    of  2.  Jeffrie  v,  Robideaux,  3  Mo.  33. 
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until  service  of  process  on  the  infant.^  And  the  mere  appointment 
of  a  guardian  ad  litem  is  not  enough, — he  must  appear.*  But  a 
decree  rendered  against  an  infant  without  the  appearance  of  a 
guardian  ad  litem  is  not  void,  but  only  voidable.' 

Qenoral  Qvftrdiui. — There  are  some  decisions  which  hold  that 
where  the  general  or  probate  guardian  of  an  infant  appears  and 
defends  for  his  ward,  it  is  unnecessary  for  the  court  to  appoint  a 
guardian  ad  litem.^ 

Polioy  of  the  Law. — The  reason  that  the  rule  that  an  infant  must 
appear  by  guardian,  either  general  or  special,  is  not  dependent  on 
forms  of  procedure.  The  policy  of  the  law  is  to  thereby  secure 
for  him  a  proper  representation  in  court  in  order  that  his  cause 
of  action  or  defense  may  be  properly  presented.* 

1.  Nagel  V.  Schilling,  14  Mo.  App.  ity  which  may  be  objected  to  by  a  mo- 
576;  Bingham  v.  Bingham,  3  How.  tion  to  strike  out  the  answer.  If  the 
Pr.  N.  s.  (N.  Y.  Supreme  Ct.)  166;  motion  be  denied,  a  bill  of  exceptions 
IngersoU  v,  Mangam,  84  N.  Y.  622;  may  be  taken.  The  irregularity  does 
Syracuse  Sav.  Bank  v.  Benton,  6  Civ.  not  render  the  judgment  void.  Em- 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  216;  eric  v.  Alvarado,  64  Cal.  530. 
Carver  v.  Carver,  64  Ind.  194;  Martin  Amendment. — Any  irregularity  in  the 
V.  Starr,  7  Ind.  224;  Gray  v.  Palmer,  appearance  of  an  infant  may  be  cured 
9  Cal.  616;  Frazier  v.  Pankey,  i  Swan  by  amendment.  Rogers  v.  McLean, 
(Tenn.)  75;  Taylor  V.  Walker,  I  Heisk.  34  N.  Y.  536.  And  the  amendment 
(Tenn.)  734;  Hannum  v,  Wallace,  9  may  be  made  after  a  rule  nm  for  judg- 
Humph.  (Tenn.)  129;  Clark  v.  Thomp-  ment  has  been  entered.  Smith  v.  Mi- 
son,  47  111.   25;  Greenman  v,  Harvey,  nor,  i  N.  T.  L.  477. 

53  111.  386;    Hickerbotham   v.  Black-  4.  Hughes  v.  Sellers,  34  Ind.   337; 

ledge,  54  111.  316;  Bonnell  v.  Holt,  89  Richardson   v.   Loupe,    80    Cal.    491; 

111.  72.  Pierson  v,  Hitchner,  25  N.  J.  Eq.  130; 

Where  the  defendant,  an  infant,  Pucket  v.  Johnson,  45  Tex.  550;  Man- 
first  appears  by  attorney,  and  the  rec-  sur  v,  Pratt,  loi  Mass.  60;  Wells  v. 
ord  also  shows  that  he  had  a  guar-  Smith,  44  Miss.  296;  Colt  v.  Colt,  19 
dian,  this  appearance  by  attorney  is  Blatchf.  (U.  S.)46i5;  Wilford  v.  Grant, 
not  objectionable.  Doe  v,  Scoggin,  2  Kirby  (Conn.)  114;  Swift's  Digest, 
Ind.  208.  vol.    I.    61;   Swift's  System,  vol.  50, 

Contra. — The  appearance  of  an  in-  217;    Reeves  on   Domestic   Relations 

fant    defendant   by   his    guardian   ad  267. 

litem  is   suflScient    to   give  the  court  Infant  Hot  Benred. — And   a  general 

jurisdiction.      How    service     of    the  guardian   may  appear  for  his  wards 

summons   was    made   on    the    infant  although   the   infants  are  not  served 

is  of  no  importance,  as  the  appearance  with  process.     Smith  v.  McDonald,  42 

is  not  dependent  on  that.     Thistle  v.  Cal.  484;  Gronfier  v.  Puymirol,  19  Cal. 

Thistle,   5  Civ.   Pro.  Rep.  (N.  Y.  Su-  629. 

preme   Ct.)  43,  66   How.   Pr.    (N.  Y.)  Contra. — The  general  guardian  can- 

472;  Whitakert'.  Patton,  I  Port.  (Ala.)  not  appear  until  the  ward  is  served. 

9.  Dickison  v.  Dickison,  124  111.  483.     See 

2.  Chalfant  v.  Monroe,  3  Dana  Fitch  v.  Cornell,  i  Sawy.  (U.  S.)  157. 
(Ky.)  35;  Beelerv.  Bullitt,  4  Bibb  (Ky.)  But  the  general  guardian  need  not 
12;  Creech  v,  Creech,  10  Mo.  App.  wait  for  service  on  himself.  Smootv. 
586.  Boyd,  87  Ky.  642. 

8.  Porter    v,    Robinson,    3    A.    K.  5.   Consult  and   compare  the  follow- 

Marsh.  (Ky.)  253;    Elliot   v.  Elliot,  5  ing  cases: 

Binn.  (Pa.)  i.  New   York, — Bradwell  v.  Weeks,  1 

Without  Order  of  Coort. — An  appear-  Johns.   Ch.   (N.   Y.)    325;    Mason    r. 

ance  for  a  minor  defendant  by  guar-  Deinson,  11  Wend.  (N.  Y.)6i2;  Shep- 

dian  ad  litem,  without  the  authority  of  herd  r.  Hibbard,  19  Wend.  (N.  Y.)96. 

an  order  of  the  court,  is  an  irregular-  Louisiana. — Beauchamp  v.  Whitting- 
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7.  Agents. — ^An  appearance  may  be  made  through  the  medium 
of  an  agent.^  But  there  is  no  presumption  in  favor  of  appearance 
by  agents,  such  as  there  is  in  favor  of  appearances  made  by 
attorneys  at  law ;  the  authority  to  appear  must  be  explicit  and  the 
record  must  show  it.*  Appearing  as  the  agent  of  a  party  does 
not  make  the  agent  himself  a  party.' 

JnitioM'  Coortt. — In  New  York,  in  a  justice's  court  there  are  no 
attorneys  at  law ;  all  persons  who  appear  there  for  parties  are 
agents  or  attorneys  in  fact.* 

8.  Insane  Persons. — Insane  persons  must  appear  by  guardian.* 

ton,  lo  La.  Ann.  646;  Hansell  v,  Han-  it  was  actually   used.     Brinkman  v» 

sell,  44  La.  Ann.  548.  Shafifer,  23  Kan.  528. 

New  Jersey, — McGiffin  v.  Stout,  i  N.  KatifleaUon. — But  an  appearance  in 

J.  L.  108;  Judson  V.  Storer,  5  N.  J.  L.  court,  and  an  acknowledgment  of  an 

627;   Culver  V.   Brown,  16  N.  J.   Eq.  agreement  to  refer  all  matters  in  dif- 

533.  ference  to  the  arbitrament  of  certain 

Massachusetts, — Miles  v.   Boyden,  3  persons,  is  a  sufficient  recognition  of 

Pick.  (Mass;)  213.  the  agency  of  a  person  who  has  made 

Missouri, — Gamache  v,   Prevost,  71  the  affidavit  and  recognizance  required 

Mo.  84.  in  an  appeal  from  a  justice  of  the  peace. 

Kentucky. — Mitchell     v.     Berry,     i  Burton  v,  Collin,  3  Mo.  315. 

Mete.  (Ky.)  602.  8.    Kennedy  v.    Meredith,  4  T.    B. 

Michigan, — Landon    v.    Comet,    62  Mon.  (Ky.)  412;  Dixon  v,  Donaldson, 

Mich.  80.  6  J.  J.  Marsh.  (Ky.)  576. 

1.  Burton  v,  Collin,  3  Mo.  315.  4.  Peck  v,  Hayes,  14  Civ.  Pro.  Rep. 
Factor. — Where  a  general  authority  (N.  Y.)  no;  Sperry  v,  Reynolds,  65  N. 

was  given  by  the  owner  and  chief  of  Y.  179. 

a  trading  **  institution"  to  a  factor  If  the  parties  appear  before  a  jus- 
residing  abroad,  as  chief  of  a  branch  tice  by  attorney  at  law,  it  is  error, 
house,  on  all  matters  connected  with  though  it  be  by  mutual  consent,  it 
the  house,  he  is  authorized  to  institute  being  contrary  to  the  express  direc- 
a  suit  in  the  individual  name  of  one  tion  of  the  statute, 
of  his  principals,  and  to  appear  for  But  if  the  plaintiff  in  error  only  ap- 
him,  without  evidence  that  the  prop-  peared  by  attorney  at  law,  he  cannot 
erty  belonged  to  the  'Mnstitution."  allege  that  for  error.  Smith  v.  Good- 
Meyer  V.  Littell,  2  Pa.  St.  177.  rich,  5  Johns.  (N.  Y.)  353. 

Treasurer  of  Sehool  Distriot. — It  is  the  But  the  practice  of  an  attorney  at 

duty  of  the  treasurer  of  a  school  dis-  law  appearing  as  an  agent  ii'i  courts  of 

trict  to   appear  for  and  on  behalf  of  record   is  condemned    in    Heyers   v, 

his  district  in  all  suits  brought  by  and  Denning,  Col.  &  C.  Cas.  (N.  Y.)   75. 

against  the  same.     Bowen  v.  School  Compare     Bazley     v,    Thompson,     4 

Dist.,  10  Neb.  265.  Tyr.  955. 

Clerk  of  Court. — A   defendant  filing  6.  Symmes   v.  Major,  21   Ind.  444; 

a  cognovit  cannot  authorize  a  clerk  of  Yount  v,  Turnpaugh,  33  Ind.  46. 

the  court  to  enter  an  appearance  for  Committeo. — The  committee   act  for 

him.     Craig  v.  Glass,  i  Ind.  89.  an  insane  defendant,  not  a  guardian 

2.  Brinkman*  V.  Shaffer,  23  Kan.  528.  ad  litem,     Hinton  v.  Bland,  81  Va.  588. 
The   fact   that   the   defendant   may  See  Yount  v,  Turnpaugh,  33  Ind.  46, 

have  known  that  he  was  represented  allowing  either. 

by  an  agent,  to  whom  he  had  given  no  General  Ouardlan. — A  general  guar- 

authority,  will  not  ratify  an  appear-  dian  of  an  insane  person  is  the  proper 

ance   by   such    agent.     Brinkman    v,  party  to  appear  for  such  person,  with- 

Shaffer,  23  Kan.  528.  out  any   special  order  of  the  court. 

Nor  does  the  fact  that  the  defend-  Symmes  v.  Major,  21  Ind.  444. 

ant  gave  his  deposition  to  be  used  in  TuU  Age. — It  has  been  held  that  if 

the  case  make  the  unauthorized   ap-  the  insane  person  is  of    full  age,  he 

pearance  valid,  unless  it  is  shown  that  should  appear  by  attorney.     Buchanan 
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9.  BztciitorB  aad  Admi&istraton. — It  is  a  general  rnle  that  in  an 
action  which  concerns  the  personal  estate  of  the  deceased  his  ad- 
ministrator or  executor  has  the  right  to  appear;  in  an  action 
which  concerns  the  decedent's  real  estate,  the  heir  or  devisee  has 
the  right  to  appear.* 

10.  Joint  Debtors. — Joint-debtor  statutes  have  been  passed  in 
most  of  the  states.  The  object  of  such  a  statute  is  to  allow  a 
plaintiff,  in  an  action  on  a  joint  obligation,  to  proceed  against  the 
defendants  served  with  process,  where  service  cannot  be  made  on 
all.  But  the  plaintiff  must  proceed  against  all  that  are  served,  and 
a  voluntary  appearance  by  one  joint  debtor  will  work  the  same 
effect  as  a  service  of  summons ;  he  must  also  be  jointly  proceeded 
against  with  those  served.* 

V.  Rout,  2  T.  B.  Mon.  (Ky.)  114;  Faulk-  groand  that  It  did  not  appear  that  let- 

net  V.  M'Clure,  18  Johns.   (N.  Y.)  134,  ters    had    ever   been   issued   to   her. 

Idiots. — Where   an   idiot  sues  or  is  Held^  untenable;  that  by  her  appear- 

sued,  he  must  appear  in  his  proper  ance  she  had  waived  all  defects  in  the 

person.    Cameron  v.  Potting«r,  3  Bibb  petition  affecting  jurisdiction  of  the 

(Ky.)  II.  person.     Peters  f.  Carr,  2  Dem.  (N. 

1.  Dicey  on  Parties  205.  Y.)  22. 

Waivsr  of  Proooii. — The  voluntary  Bight  to  Employ  eoamoL — An  attor- 
appearance  of  an  executor  or  adminls-  ney  of  a  deceased  party  to  the  snit 
trator  waives  process.  State  Bank  c.  cannot,  after  such  decease,  further 
Walker,  14  Ark.  234;  Rogers  v.  Con-  appear  in  the  cause  without  a  new  re- 
way,  4  Ark.  70;  Sanke^  v,  Sankey,  6  tainer  from  the  proper  legal  represen- 
Ala.  607;  Davis  v,  Davis,  6  Ala.  6n;  tative.  Prior  v.  Kiso,  g6  Mo.  303; 
Barlage  v,  Detroit,  ^tc,  R.  Co.,  54  Gleason  v,  Dodd,  4  Met.  (Mass.)  333; 
Mich.  564;  New  Haven  Web  Co.  ».  Weeks  on  Attys.,  §  192. 
Ferris,  115  N.  Y.  641 ;  Holden  v.  Oreve,  XsitiringH^'i  AppoaruMs. — The  per- 
41  Minn,  X73;  0*Flanagan  v.  Case,  41  sonal  representative  has  no  implied 
Kan.  183.  authority  to  enter  tbe  heir's  appear- 

The  appearance  of  an  administrator  ance  to  a  suit.     Jenkins  v,  Crofton 

in  the  probate  court  to  contest  a  claim  (Ky.,  18SS),  9  S.  w.  Rep.  406.     Com- 

of  a  creditor  is  a  waiver  by  him  of  his  pare  Kellett  v.  Rathbun,  4  Paige  (K. 

right  to  receive  a  copy  of  the  account.  Y.)  103. 

Borden  v.  Fowler,  14  Ark.  471.  Cannot  Xntvr  Aspearanoe  Ontildo  of 

And  the  voluntary  appearance  of  an  Bttla. — ^The  powers  of  a  personal  rep- 
administrator,  and  consent  to  become  resentative  must  be  exercised  inside 
a  party  to  the  suit,  is  an  admission  of  the  state  of  his  appointment;  he  can- 
record  that  his  intestate  was  served  not  enter  an  appearance  in  the  courts 
with  process.  Clark  v,  Stoddard,  3  of  another  state.  Judy  v,  Kelley,  11 
Ala.  366.  111.  2i\\  Greer  v,  Ferguson,  56  Ark. 

Proof  of  Sight  to  Appear. — After  an  325. 
appearance  has  been  entered  by  the  Vermont.— On  the  decease  of  either 
administrator,  in  pursuance  of  the  party  In  a  suit  pending,  where  by  law 
statute,  his  right  to  appear  must  be  the  cause  of  action  survives,  the  ex- 
proved  in  the  same  manner  as  though  ecutor  or  administrator  must  enter  at 
he  had  originally  commenced  the  suit;  the  next  term  of  the  court  after  his  ap- 
but  he  cannot  be  required  to  prove  it  pointment,  or  it  will  be  an  abandon- 
before  he  becomes  a  party.  Moore  «.  ment  of  the  suit.  Tyler  v,  Whitney,  8 
Rand,  I  Wis.  245.  Vt.  26. 

Wahrer. — In  a  special  proceeding  in  2.  Nichols  v.  Crittenden,  74  Wis.  459; 

a  surrogate'  s  court,  brought  against  Cudahy   v^   Crittenden,  74  Wis.   463; 

an  administratrix  in   her  representa-  Eldredge  v,  Crittenden,  74  Wis.  463. 

tive  capacity  by  an  alleged  creditor  of  See  Hall  v,  Williams,  6  Pick.  (Mass.) 

the    intestate,   the    former    appeared  232;  Wright   r.   Andrews,    130  Mass. 

generally  and  moved  to  dismiss  on  the  149;    Ricbards  v»  Walton,    12  Johns. 
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XZIII.  Affsasancs  by  ATT0BVSY8  AT  LAW— 1.  Introductory.— At 
common  law  every  suitor  was  obliged  to  appear  in  person  to 
prosecute  or  defend  his  suit,  unless  by  special  license  under  the 
king's  letters  patent  an  attorney  was  allowed  to  appear  for  him. 
But  by  divers  ancient  statutes,  whereof  the  first  is  statute 
Westm.  2,  c.  lo,  the  parties  were  allowed  to  select  attorneys  to 
prosecute  or  defend  an  action.* 

Warrant  of  Attorney. — Attorneys  were  anciently  appointed  in  court, 
when  actually  present;  but  afterwards  they  were  usually  ap- 
pointed out  of  court,  by  warrant  of  attorney,  which  should  regu- 
larly be  in  writing;  but  an  authority  by  parol  was  said  to  be  suf- 
ficient to  support  a  judgment.*  But  the  necessity  for  the  practice 
of  securing  a  warrant  of  attorney  in  writing,  or  of  filing  it  in 
court,  seems  never  to  have  obtained  in  the  United  States;  no 
warrant  of  attorney  in  writing  need  be  obtained  or  filed.' 

(N.  Y.)    434;    Hanley   r.    Donoghue,  Land  Co.,  61  Fed.  Rep.  529;  Heyman 

59     Md.     239;    Patchin    v.    Hunter,  v.  Uhlman,  34  Fed.  Rep.  686;  Huntress 

38  Fed.  Rep.  52;  Bowen  v,  Hastings,  r.  Tiney,  46  Me.  83;  Tennison  v,  Ten- 

47  Wis.  236;  Elliott  V,  Espenhain.  59  nison,  49  Mo.    no;   Davis   r.  Miller, 

Wis.  273.  Harp.  (S.  Car.)  398.    And  also  see  Gant 

Cannot  Appear  for  Othen. — But  a  joint-  v,  Chicago,  etc.,R.  Co.,  79  Mo.  502:  Fit- 
debtor  act  does  not  authorize  a  joint  terling  v.  Missouri  Pac.  R.  Co.,  79  Mo. 
debtor  served  with  process  to  appear  504;  Finney  v.  Godfrey,  L.  R.  9  Eq. 
to  the  suit  in  the  name  of  the  other  356;  Dunn  v.  Brown,  19  W.  R.  194; 
defendants.  Davis  v,  Megroz  (N.  J.,  Borrell  r.  Barr,  42  L.  J.  Ch.  879; 
1893)*  26  Atl.  Rep.  1009.  Manser  v.  Manser,  L.  R.  15  Eq.  259. 

Vermont. — One  of    several   defend-  S.  Tidd's  Practice,  vol.  i,  93. 

ants  in  an  action  ex  contractu  may,  in  "  The  appearance    of  either  party 

the  absence  of  instructions  to  the  con-  may  in  general  purport  to  be  either  in 

trary,  enter  an  appearance  for  his  co-  his  own  person  or  that  of  his  attor- 

defendants.     Scott  v.  Larkin,   13  Vt.  ney;  but  when  he  appears  by  attor- 

112.  ney  there  ought  regularly,  and  there 

1.  3  Blackstone's  Com.  25;  Cooley  v.  is  always  supposed,  to  be  a  warrant  in 

Lawrence,  12  How.  Pr.  (N.  Y.  Super,  writing  executed  by  him  for  that  pur- 

Ct.)  182;  Denton  v.  Noyes,  6  Johns.  (N.  pose.'*    Stephen  on  Pleading  (Tyler's 

Y.)  296;  Romaine  v.  Union  Ins.  Co.,  ed.)62. 

28  Fed.   Rep.  630;  Fitz.  N.  B.  25,  96;  "  I  think  it  right  to  state  that  every 

Gilbert    G.    P.   c.   8;   Henck  v.  Tod-  respectable  attorney  ought,  before  he 

hunter,     7     Har.    &    J.    (Md.)    275;  brings  an   action,  to  take  a   written 

Holbert  z\  Montgomery,  5  Dana  (Ky.)  direction  from  his  client  for  commenc- 

11;  Thompson  v,  Blackburn,  i  N.&M.  ingit;  and  he  ought  to  do  this  both 

271;  Coxe  V.  NichoUs,  2  Yeates  (Pa.)  for  his  own  sake  and  for  the  sake  of 

456;  I  Keble  89;  2  Kebte  199:  AUen  v.  his  client.     It  is  much  better  for  him» 

Green,  i   Bailey  (S.  Car.)  448;  Glan-  because  it  gets   rid   of   all    difficulty 

ville  Lib.  XI,  c.  i;  Campbell  v.  Kent,  3  about  proving  his  retainer;  and  it  also 

P.   &  W.   (Pa.)  72;  Compher  v.  Ana-  would  be  better  for  a  great  many  cli- 

walt,  2  Watts  (Pa.)  490;  McCullough  ents,  as   it   would  put  them  on  their 

V,  Guetner,  i  Binn.  (Pa.)  214;  Anony-  guard,  and  prevent  them  from  being 

mous,  I  Salk.  88;  Cro.  Jac.  695;  Com.  drawn    into    lawsuits    without    their 

Dig.   Attorney  B. ;  I  Str.  693.     Com-  own  express  direction."     Per  Tentcr- 

pare  Mumford  v.  Hitchcocks,  14  C.  B.  den,  C.J.,  in  Owen  v.  Ord,  3  C.  &  P. 

N.    S.    361;   Rowberry   v,   Morgan,   9  349. 

Exch.  730;  Brian  v.  Stretton,  i  Dowl.  S.  M'Alexander  f.  Wright,  3  T.  B. 

Pr.  Cas.  642;  Cornell  V.  Watson,  z  Edw.  Men.  (Ky.)  169,  an  elaborate  opinion 

Ch.   (N.    Y.)  82;   Smith   v.   Jenny,  4  on  the  practice;  Osbom  v.  U.  S.  Bank, 

Hen.  &  M.  (Va.)  440;  Jones  v.  Everett  9  Wheat.  (U.  S.)  739;  Bowlsby  v.  John- 
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2.  Authority  to  Appear  Questioned  by  Opposite  Party. —  A  party 
may  have  an  interest  in  getting  information  whether  the  opposite 

ston,i3N.J.L.  350;  Michigan  Farmers*.  The   statute    requiring    proof    was 

etc.,   Bank    v,  Troy  Bank,  i   Dougl.  passed  for  the  security  of  the  oppo- 

(Mich.)  457;  Leslie  r.  Fischer,  62  111.  site  party;  a  justice  of  the  peace  is  not 

118:  Allen  V,  Green,  i  Bailey  (S.  Car.)  bound  to  require  proof  of  the  author- 

44S;   Hellman  v.  McWhennie,  3  Rich,  ity  of  a  person  who  claims  to  appear 


(S.  Car.)  364;  Boutlier  v.  Johnson,  2 
Browne  (Pa.)  17;  Bracken  v.  Pitts- 
burg. 27  Pitts.  L.  J.  202;  Campbell  v. 
Galbreath,  5  Watts  (Pa.)  423;  Henck 
V.  Todhunter,  7  Har.  &  J.  (Md.)  275. 
See  Arnold  v.  Poole,  5  Scott  N.  s. 
741. 

But  it  has  been  held  that  the  court 
may,  in  its  discretion,  require  the 
warrant  of  attorney  to  be  produced. 
Allen  V,  Green,  z  Bailey  (S.  Car.)  448. 
And  it  has  also  been  held  that  the 
prof>er  course,  on  failure  to  file  a  war- 
rant of  attorney,  is  to  stay  proceed- 
ings.    Meyer  v,  Littell,  2  Pa.  St.  177. 

Judge  Dillon,  in  a  most  consum- 
mate and  able  article  in  the  American 
Law  Register,  vol.  5  (New  Series), 
383,  advocates  the  practice  of  obtain- 
ing a  warrant  of  attorney.  "  It  would 
protect,"   he   says,    '*  parties   against 


as  attorney  for  one  of  the  parties  in  a 
cause  prosecuted  before  him,  if  the 
other  party  does  not  object  to  such 
appearance;  if  a  party  does  not  ob- 
ject to  the  appearance  of  his  adver- 
sary by  attorney,  he  will  be  deemed  to 
have  admitted  his  authority  to  ap- 
pear. Ackerman  v.  Finch,  15  Wend. 
(N.  YO  652;  Fiero  v.  Reynolds,  20 
Barb.  (N.  Y.)  275;  Tread  well  v. 
Breeder,  3  E.  D.  Smith  (N.  Y.)  596; 
Hirshfield  v.  Landman,  3  E.  D.  Smith 
(N.  Y.)2o8;  Timmerman  v,  Morrison, 
14  Johns.  (N.  Y.)  369;  Bush  r.  Miller, 
13  Barb.  (N.  Y.)  481. 

While  the  general  intent  of  the 
statute  is  to  protect  the  rights  of 
an  opposing  party  in  all  cases, 
whether  the  court  has  jurisdiction 
or  not,  and  to  give  him  informa- 
tion  whether   the   opposite    party   is 


being  represented  by  unauthorized  at-  legally   present,  so  as  to  justify  ad- 

torneys."  journments   and    other    steps  in   the 

Hew  York. — Before  the  enactment  of  cause  whose  validity  may  depend  on 

the   Code   of   Procedure  an   attorney  the   presence   or  assent  of    a   party, 

commencing  a  suit  in  ejectment  had  the  statute  does  not  require  the  jus- 

to  first  get   the  written  authority  of  tice  to  take  any  proof  of  the  authority 

plaintiff  to  commence  it.     McDermott  to  appear,  looking  to  the  protection  of 

f/.   Davison,  i   How.  Pr.  (N.  Y.)  194.  the  party  for  whom  the  appearance  is 


And  the  same  rule  obtains  under  the 
Code.  Howard  v,  Howard,  ii  How. 
Pr.  (N.  Y.  Supreme  Ct.)  80.  Corn- 
par  e.  Pignolet  V.  Daveau,  2  Hilt. 
(N.    Y.)    584;     Baxter    v.    Arnold,    9 


made.  His  rights  are  left  to  rest  on  a 
common-law  basis.  As  there  are  no 
attorneys  at  law,  in  the  strict  sense  of 
the  word,  before  justices  of  the  peace, 
but  all  who  appear  for  other  parties 


How.  Pr.  (N.  Y.  Supreme  Ct.)  445;  therein  are  merely  agents,  the  ap- 
Quick  V.  Merrill,  3  Cai.  (N.  Y.)  133;  pearance  by  such  an  agent  is  gov- 
Allen  V.  Bagnell,  12  Civ.  Pro.  Rep.  erned  by  the  general  law  of  agency. 
•(N.  Y.  City  Ct.)  426;  Schiller  v.  Therefore,  if  such  an  agent  has  no 
Malbie,  11  Civ.  Pro.  Rep.  (N.  Y.)  304;  authority  to  appear,  the  judgment  is  a 
M'Kenster  v.  Van  Zandt,  i  Wend.  (N.  nullity.  Sperry  v.  Reynolds,  65  N.  Y. 
Y.)  13;  Duval  V.  Busch,  14  Civ.  Pro.  ido,  where  a  defendant  attacked  the 
Rep.  (N.  Y.  City  Ct.)  6;  0^**^  ^-  Til-  judgment  of  a  justice  of  the  peace  on 
ton,  2  Duer  (N.  Y.)  648;  Carpenter  v.  the  ground  of  an  unauthorized  ap 
New  York,  etc.,  R.  Co.,  11  How.  Pr.  pearance  for  him,  he  not  having  been 
<N.  Y.  Super.  Ct.)  481.  properly  served  with  process.  The 
•'  The  attorney's  authority  [to  ap-  court  expressly  distinguishes  pro- 
pear  in  a  justice's  court]  may  be  con-  ceedings  before  justices  of  the  peace 
ferred  orally  or  in  writing;  but  the  and  proceedings  in  courts  of  record, 
justice  shall  not  suffer  a  person  to  ap-  where  a  party  is  bound  by  an  unau- 
pear  as  an  attorney  unless  his  author-  thorized  appearance  of  an  attorney  at 
ity  is  admitted  by  the  adverse  party,  law.  See  the  same  case  reported  in  5 
or  proved  by  the  affidavit  or  oral  tes-  Lans.  (N.  Y.),  407;  but  the  above  de- 
timony  of  himself  or  another.*'  N.  Y.  cision  overruled  it.  Allen  v.  Stone, 
Code  Civ.  Pcoc.,  g  2890.  xo  Barb.  (N.  Y.)  547,  where  it  was  held 
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party  is  legally  present,  so  as  to  justify  adjournments  and  other 

that  a  nominal  plaintiff,  whose  name  v.   Van   Every,  2  Cow.   (N.  Y.)  429; 

had  been  used  without  his  authority.  Fanning  z/.  Trowbridge,  5  Hill  (N.  Y.) 

was  not  bound  by  the  acts  of  the  at-  428;  Wilcox  v.  Clement,  4  Den.  (N. 

torney  until  after  he  had  notice  of  the  Y.)  z6o;  or  from  information  received 

suit.     But  if  the  defendant  is  served  out  of  court  as  to  the  attorney's  au- 

withprocess,  he  can  take  no  advantage  thority.    Fanning    v.    Trowbridge,    5 

of  an  unauthorized  appearance  in  his  Hill  (N.  Y.)  428.    And  a  justice  cannot 

behalf.     Roberts  v,  Burrell,  3  Thomp.  permit  a  party  to  appear  by  attorney 

&  C.  (N.  Y.)  30.  from  his  own  knowledge  of  the  fact 

The  reason  why  the  authority  of  an  that  the  party  is  absent  at  the  time  and 
attorney  at  law  is  not  presumed  in  a  out  of  the  county;  he  must  have  proof 
justice's  court  is  well  and  cogently  of  the  fact.  Rosekrans  v.  Van  Ant- 
summed  up  by  McAdam,  J.,  in  Allen  werp,  4  Johns.  (N.  Y.)  228. 
».  Murray,  23  Civ.  Pro.  Rep.  (N.  Y.  The  power  of  attorney  to  appear 
Super.  Ct.)  75.  Heuses  this  language:  maybe  proved  by  the  attorney  him- 
'*  Mr.  Secor  was  an  attorney  and  self.  Tullock  v.  Cunningham,  i  Cow. 
counselor  admitted  by  the  supreme  (N.  Y.)  256;  Pixley  v.  Butts,  2  Cow. 
court  to  practice  law  in  all  the  courts  (N.  Y.)42i;  Andrews  v.  Harrington,  19 
of  the  state.  In  courts  of  record  his  Barb.  (N.  Y.)343;  Caniff  v,  Myers,  15 
authority  would  be  presumed.  True,  Johns.  (N.  Y.)  246. 
the  rule  never  applied  to  justices'  The  authority  should  be  clearly 
courts,  because  there  are  no  attorneys  proved.  Gaul  v.  Groat,  i  Cow.  (N. 
within  the  professional  meaning  of  Y.)  113;  Andrews  v.  Harrington,  19 
that  term  in  those  courts.  There  is  Barb.  (N.  Y.)  343;  Underbill  v.  Tay- 
another  reason.  Prior  to  the  Consti*  lor,  2  Barb.  (N.  Y.)348;  Armstrong  v, 
tution  of  1846,  and  the  Judiciary  Act  Craig,  18  Barb.  (N.  Y.)  387;  Warren 
of  1847,  passed  in  aid  of  it,  each  v,  Helmer,  8  How.  Pr.  (N.  Y.)  419. 
court  of  record  (even  the  old  Marine  A  general  authority  to  "collect" 
Court)  regulated  the  admission  of  its  implies  an  authority  to  appear  and 
own  attorneys,  and  had  separate  rolls  sue  before  a  justice.  M'Minn  v. 
on  which  appeared  their  honored  Richtmyer,  3  Hill  (N.  Y.)  236. 
names.  In-  this  manner  the  attorneys  Where  the  defendant's  wife  appears 
entitled  to  practice  in  each  court  were  for  him  and  pleads,  the  justice  is  war- 
made  known  to  its  judges;  but  these  ranted  in  inferring  authority.  Hughes 
regulations  never  reached  the  jus-  v.  Mulvey,  i  Sandf.  (N.  Y.)  93. 
tices'  courts,  which  seem  to  have  been  The  authority  of  the  attorney  to  ap- 
regarded  as  sort  of  *  go-as-you-please'  pear  in  a  justice's  court  maybe  proved 
tribunals,  in  which  any  one  was  en-  by  letters  purporting  to  be  signed  by 
titled  to  practice,  whether  licensed  to  the  client.  Bush  r.  Miller,  13  Barb, 
do  so  or  not.     The  power  emanated  (N.  Y.)48i. 

from  the  client,  not  the  court."    Citing  Where  a  person  appeared  in  a  jus- 

Denton   v.    Noyes,   6  Johns.  (N.    Y.)  tice's  court,  as  the  attorney  of  a  cor- 

296;  Vilas  V.  Chase,  19  Civ.  Pro.  Rep.  poration  in  an  action  on  an  account 

(N.  Y.  Ct.  of  App.)  333;   Hughes  v.  upon  which  an  indebtedness  accrued 

Mulvey,  i  Sandf.  (N.  Y.)  92;   Fox  r.  in  their  favor,  and  there  was  present, 

Jackson,  8  Barb.  (N.  Y.)  355;   Sperry  at  the  time  of  such  appearance,  the 

V.  Reynolds,  65  N.  Y.  179.  manager  of  the   corporation's   store, 

A  power  of  attorney  to  appear  and  who  was  sworn  as  a  witness, — held^ 
prosecute  a  suit  in  a  justice's  court,  that  the  autho^it^  of  the  attorney  was 
executed  by  the  party  on  the  record,  sufficiently  established  although  he 
authorizes  the  appearance,  although  did  not  swear  "o  the  fact  of  his  author- 
such  party  is  but  a  nominal  plaintiff  ity.  Crown  Point  Iron  Co.  v.  Fitz- 
and  not  the  party  in  interest.  Culver  gerald  (Supreme  Ct.),  14  N.  Y.  St.. 
V.  Barney,  14  Wend.  (N.  Y.)  161.  Rep.  427. 

A  parol  authority  to  appear  in  a  jus-  As  there  are  no  attorneys  at  law, 

tice's    court    is    sufficient.      Gaul    v.  within  the  professional  meaning  of  the 

Groat,  I  Cow.  (N.  Y.)  113.  term,  before  justices  of  the  peace,  any 

A  justice  has  no  right  to  admit  an  person,  minor  or  adult,  male  or   fe- 

attorney    to    appear    upon    his    own  male,  other  than  the   constable  who 

knowledge  of  his  authority,    Beaver  served  the  summons,  or  the  law  part^ 
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steps  in  the  cause  whose  validity  may  depend  on  the  presence  or 
assent  of  a  party.* 

Therefore  it  seems  to  be  well  settled  that  a  party,  either  plain- 
tiff or  defendant,  may  before  judgment,  upon  a  sufficient  show- 
ing, to  be  adjudged  of  by  the  court,  require  the  attorney  repre- 
senting his  adversary  to  show  his  authority.* 

ner  or  clerk  of  the  justice,  may  be  the  the  statute  which  forbids  a  constable 

attorney  for  a    party   in    a    justice's  from   acting  as  counsel  at  the  trial, 

court.     Peck  v,  Hayes,  14  Civ.  Pro.  Knight  v.  O'Dell.  18  How.  Pr.  (N.  Y. 

Rep.  (N.  Y.)  no:  Allen  v,  Murray,  23  Supreme  Ct.)  279. 

Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  72;  The  authority  of  an  attorney  to  ap- 

Hughes  V.  Mulvey,  i  Sandf.  (N.  Y.)  pear  for  a  party  in  the  Marine  Court 

92;  Bishop    V.  Van    Fechten,   2    Mc-  must  be  demanded,  if  at  all,  at  the 

Carthy  (N.  Y.)  28.  time  of  the  appearance.      Treadwell 

But  a  regularly  admitted  attorney  r.  Bruder,  3  E.  D.  Smith  (N.  Y.)  597; 

at  law  may  be  employed  as  agent  be-  Silkman  v,  Boiger,  4  E.  D.  Smith  (N. 

fore  a  justice.     Suspension  Bridge  v»  Y.)  236. 

Bedford  (Supreme  Ct.),  10  N.  Y.  St.  Although   surrogates'  courts   have 

Rep.  850.  become  courts  of  record,  yet  they  have 

The  constable  who  served  the  sum-  not  come  to  recognize  ''attorneys  of 

mons  cannot  appear  for  the  plaintiff,  record."    Matter  of  Halsey,  13  Abb.  N. 

Ford  V,  Smith,  n  Wend.  (N.  Y.)  73.  Cas.  (N.  Y.)  353,  holding  that  a  party 

But  in  an  action  where  the  con-  must  appear  in  person  or  his  attorney 
stable  merely  answered  for  the  plain-  must  personally  appear  for  him;  he 
tifif,  and  presented  to  the  justice  the  may  appear  by  a  different  attorney  at 
note  on  which  the  suit  was  brought,  each  hearing.  See  Chatfield  v.  Hew- 
and  stated  the  plaintiff's  demand,  this  lett,  2  Dem.  (N.  Y.)  191,  holding  that 
was  held  not  to  be  appearing  and  ad-  a  surrogate  has  authority  to  direct 
vocating  the  cause  within  the  mean-  substitution  of  attorneys  in  proceed- 
ing of  the  act  inhibiting  a  constable  ings  before  him. 

from  appearing  for  a  plaintiff.     Phin-  I.  Sperry  v,  Reynolds,  65  N.  Y.  19a 

ney  v.   Earle,   9  Johns.  (N.  Y.)  352.  2.  Tally  v,  Reynolds,  i  Ark.  99. 

See  Kittle  v»  Baker,  9  Johns.  (N.  Y.)  Where  the  facts  submitted  warrant 

345.  it,   the  court  may,  by  virtue  of  the 

And  the  defendant  must  object:  a  general  power  which  courts  •exercise 

failure  to  object  waives  the  error  of  a  over  their  officers,  order  the  plaintiff's 

constable  appearing  for  the  plaintiff,  attorney    to    show    his    authority  to 

Tallman  v,  Woolworth,  2  Johns.  (N.  bring  the  suit.     New  York  ».  Purdy, 

Y.)  385.     Contra,  Ford   v.    Smith,    11  36  Barb.  (N.   Y.)  266;   McKiernan  v. 

Wend.  (N.  Y.)  73.  Patrick,  4  How.  (Miss.)  333;  Reece  v. 

A  constable  who  served  the  sum-  Reece,  66  N.  Car.  377;   Frye  v,  Cal- 

mons  may  appear  as  attorney  for  the  houn  County,  14  III.  131;  99  Plaintiffs 

plaintiff  in  the  justices'  courts  in  the  v,  Vanderbilt,  I  Abb.   Pr.  (N.  Y,  Su- 

citv  of  New  York.     Hitchcock  v.  Van  preme  Ct.)  193;  State  v,  Tilghman,  6 

Peh,  4  E.  D.  Smith  (N.  Y.)  485.  Iowa  496. 

And  although  the  constable  is  in-  And  where  the  attorney  for  plaintiff 

hibited  from  appearing,  a  defendant  has  no  authority  to  bring  the  suit,  it 

served  with  process,  wlio  fails  to  ap-  should  be  dismissed  on  motion.    Lind- 

pear,  cannot  on  appeal  take  advantage  heim  v.   Manhattan,  etc.,  R.   Co.,  68 

of  the  fact  that  the  constable,  without  Hun  (N.  Y.)  123;  Hudson  River,  etc., 

authority  from  him,  appeared  and  ad-  R.  Co.  v.  Kay,  14  Abb.  Pr.  N.  s.  (N.  Y. 

vocated  the  cause  on  behalf  of  such  Super.  Ct.)  192.     And  this  even  after 

defendant.     Eldredge  v»  McNulty,  45  appearance  by  defendant.      Keith  v. 

How.  Pr.  (N.  Y.)  440.  Wilson,  6  Mo.  435. 

An  attorney  at  law,  duly  admitted.  In  case   the   plaintiff   is  a  nonresi- 

who  is  deputized  by  a  justice  of  the  dent  the  court  will   exercise  care  in 

peace  to  serve,  and  does   serve,  the  taking  jurisdiction.     See  the  case  of 

summons  in  the  action,  is  prohibited  Matter   of     Estate    of    Stephani,    75 

from  acting  as  counsel  on  the  trial  by  Hun  (N.  Y.)  188,  where  the  court  re- 
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Prtfuiptfam. — But  upon  any  questioning  of  the  authority  of  the 
attorney  for  the  opposite  party  to  appear,  the  presumption  is  that, 

in  the  absence  of  anything  to  the  contrary,  he  has  full  right, 
power,  and  authority  to  meike  such  appearance.^ 

versed  a  judgment  appointing  a  com-  appearance  for  a  defendant,  is  duly 
mittee  of  the  estate  of  a  life-convict  authorized  to  appear.  Budd  v.  Gam- 
on  the  ground   that  the  mere  state^  ble,  13  Fla.  265. 

meat  in  the  verification  of  the  petition  1.  Kansas. — Esley    tf.     People.     23 

by  the  attorney  that  he  was  author-  Kan.  510;    Neosho  Co.  v.  Leahy,  24 

ized  to  sign  the  same  is  insufficient  to  Kan.  60. 

show  his  authority.  Maine,  —  Bridgton    v.    Bennett,    23 

Where  an  attorney  sues  out  a  writ  Me.  420;    Penobscot   Boom  Corp.  v. 

of  error  without  the  authority  of  the  Lamson,   16    Me.    224;    Knowlton   v, 

parties,  the  process  will  be  dismissed  Plantation  No.  4,  14  Me.  24;  Whitney 

at  his  cost.     Anonymous,  11  III.  488.  r.  Brown,  30  Me.  557. 

Likewise  a  plaintiff  may  challenge  Illinois, — Ransom   v.   Jones,   2    III. 

the  right  of  the  defendant's  attorney  291. 

to  appear;  and  if  it  be  shown  that  he  New  York. — Bank  Com*rs  v.  Buffalo 

has  no  right,  his  appearance  will  be  Bank,  6  Paige  (N.  Y.)  497. 

stricken  out.      Hollins  v,  St.  Louis,  New  Jersey. — Morris  v,  Douglass,  5 

etc.,  R.  Co.,  2$  Abb.  N.  Cas.  (N.  Y.)  N.   J.   L.    942;    North    Brunswick  v, 

93;  Ex  p,  Gillespie,  3  Yerg.  (Tenn.)  Booraem,  10  N.  J.  L.  257;  Hendrick- 

325.      See  Crutchfield  v,  Stewart,  10  son  v,  Hendrickson,  15  N.  J.  L.  102; 

Yerg.  (Tenn.)  237;  Rogers  v.  Park,  4  McKelway  v,  Jones,  17  N.  J.  L.  345; 

Humph.    (Tenn.)   480;    Greenlaw    r.  Price  v.  Ward,  25  N.  J.  L.  225;  Dare 

Pettit.  87  Tenn.  467.  r.  Allen,  2  N.  J.  Eq.  288;  Gifford  v. 

The  Bight  CnrtaUed.— But  the  right  Thorn,  9   N.    T.    Eq.  703;  Swayze  v, 

to  compel  an  adversary's  attorney  to  Coursen,   7    N.    J.    L.  63;    Folly    v, 

exhibit  his  authority  has  been  curtailed  Smith,   12  N.  J.  L.   139;    Bowlsby  v, 

by  some  authorities.     They  hold  that  Johnston,  13  N.  J.  L.  349. 

the  burden  of  showing  that  he  is  un-  Iowa* — State  v.  Carothers,  i  Greene 

authorized  rests  upon  the  party  mak-  (Iowa)  464. 

ing  the  denial.     Thomas  v.  Steele,  22  New  Hampshire, — Beckley  v.  New- 

Wis.  20S;  Jackson  t/.  Stewart,  6  Johns,  comb.  24  N.   H.  359;  Leavitt  v.  Wal- 

(N.  Y.)  34;  Norberg  v.  Heineman,  59  lace,  12  N.  H.  489. 

Mich.  211.  Vermont, — Proprietors  ».  Bishop,  2 

And  it  has  been  held  that  in  order  Vt.  231. 

to  warrant  an  inquiry  of  an  attorny's  Mississippi,  —  Hardin   v.    Ho-yo-po- 

authority  to  appear  for  a  party,  cir-  Nubby,  27  Miss.  567. 

cumstances  must  be  shown  calculated  Michigan,  —  O'Flynn    v.    Eagle,    7 

to  raise  a  suspicion  of  fraud,  or  of  an  Mich.  306. 

attempt  to  impose  upon  the  adverse  But  all  the  above  cases  recognize 

party,  or  to  abuse  or  pervert  the  proc-  the  right  of  the  opposite  party  to  call 

ess  of  the  court.     Republic  of   Mex-  on    the   attorney  for    his    authority, 

ico   V,   DeArangoiz,    5   Duer  (N.   Y.)  Some  of  the  above  cases  may  be  con- 

643;  Delhi  V.  Graham,  3  Hun  (N.  Y.)  suited  for  the  purpose  of  finding  how 

407;  Kelso  V,  Steiger,  75  Md.  376.  far  the  practice  of  securing  and  filing 

Likewise  it  has  been  held  that  the  a  warrant  of  attorney  was  intended, 

authority    can    only    be     demanded  at  common  law,  not  only  to  protect 

where  the  party  shows  his  rights  are  the  client   himself,  but  also  for  the 

jeopardized.    M'Alexander  v,  Wright,  purpose   of  protecting  the  adversary 

3  T.  B.  Mon.  (Ky.)  194.  party   from    an    unauthorized    repre- 

And  the  authority   cannot  be  con-  sentation.     See,  especially,  Hardin  v, 

troverted  on  the  trial  by  evidence  out-  Ho-yo-po-Nubby,  27  Miss.  567. 

side  the  issues  in  the  cause.     Indiana,  Attorney's  Statament. — The  statement 

etc.,  R.  Co.  V,  Maddy,  103  Ind.  201.  of  an  attorney  that  he  has  been  r& 

Florida. — A  plaintiff  cannot  be  held  tained  is  sufficient.     Bridgton  v.  Ben 

to  inquire  into  and  ascertain  whether  nett,  23  Me.  420;  Manchester  Bank  v 

an  attorney,  who  in  open  court,  upon  Fellows,  28  N.  H.  302;  Folly  v.  Smith- 

the  calling  of  the  docket,  enters  an  12  N.  J.  L.  139.     Compare  Anonymous. 
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How  to Qneitlon  Attorney's  Atttkorlty — The  authority  of  an  attorney 
to  appear  for  another  in  a  court  of  justice  is  generally  presumed. 
Nevertheless  the  court  has  the  inherent  power  to  determine  by 
what  authority  an  attorney  appears,  either  to  prosecute  or  defend, 
in  the  name  of  another,  whether  the  person  for  whom  the  attor- 
ney assumes  to  act  be  a  natural  or  an  artificial  person.^ 

A  question  regarding  the  right  of  an  attorney  to  represent  the 
party  in  court  for  whom  he  has  assumed  to  act  is  in  general  easily 
decided  ;  but  in  case  of  difficulty  the  proper  practice  for  deter- 
mining such  controversy  is  to  obtain  a  rule  of  court  against  the 
attorney  to  show  his  authority.  Such  rule  will  not  be  granted  on 
a  mere  suggestion  ;  there  must  h^^  prima  facie  showing  of  a  want 
of  such  authority,  and  such  showing  must  be  made  by  or  on  be- 
half  of  some  party  interested  in  the  particular  suit  or  proceeding 
wherein  such  controversy  has  arisen.  The  rule  being  granted,  the 
attorney  is  at  liberty  to  show  cause  against  the  same  by  answer 
and  evidence,  as  the  court  shall  direct;  and  upon  such  showing 
and  evidence,  pro  and  con^  the  court  will  determine  the  contro- 
versy in  a  summary  way.  The  rule  should  be  asked  for  in  apt 
time,  or  as  soon  as  the  want  of  authority  is  discovered.  When 
such  a  question  is  presented  to  the  court  it  should,  in  the  nature 
of  things,  take  precedence  of  other  proceedings.  Its  determina- 
tion is  essential  in  order  that  the  court  and  all  parties  interested 
in  the  suit  may  know  whether  the  acts  of  the  attorney  in  the  par- 
ticular suit  are  or  are  not  to  be  regarded  as  the  acts  of  the  party 
whom  he  professes  to  represent.* 

22    Wend.   (N.    Y.)  619;    Hedges    v.  error,  such  as  that  which  authorizes 

Whitehall  Co  ,  i  N.  Y.  City  Ct.  Rep.  the   suit    in    a    wrong    county,   does 

137;    Jackson    v,    Stewart,    6    Johns,  not    vitiate   the   written   recognition. 

(N.    Y.)   34;    Stewart  r.   Stewart,   56  Strean  v.  Lloyd,  128  III.  493. 

How.   Pr.  (N.  Y.   Supreme  Ct.)  256;  1.  Williams  v,  Uncompah^re  Canal 

Harrington  v,  Huntley,  4  Alb.   L.  J.  Co.,    13  Colo.  474;   King  of  Spain  v, 

367;    Nelson  v.  Jenks,  51  Minn.  io8;*  Oliver,  2  Wash.  (U.  S.)  429;  American 

Stoll  V.  Padley,  98  Mich.  13;  Fruitport  Ins.  Co  v.  Oakley,  9  Paige  (N.Y.),  496. 

Tp.     V.     Dickerman,     90    Mich.     20;  2.  Williams  v,  Uncompahgre  Canal 

Bowen  v.  Wood,  35  Ind.  269;  Savery  Co.,   13  Colo.  475;  Lynn  v,  Glidwell, 

V,  Savery,  8  Iowa  218;  Field  v.   Pro-  8  Yerg.  (Tenn.)i;  Turnerv.  Caruthers, 

prietors,    etc.,    i    Cush.   (Mass.)    11;  17  Cal.  432;  Reece  v.  Reece,  66  N.  Car. 

Heinrich  v.  Sutton,  L.  R.  6  Ch.  220.  377.    See  Abbott  v.  Williams,  15  Colo. 

Authoriied  by  Ordinanoo. — Where  an  512,  where  it  was  held  that  the  ques- 

ordinance  provides  that  *'  the  tax-col-  tioning  the  authority  of  an  attorney  to 

lector  may  direct  suit "  it  is  not  neces-  appear  for  another  was  not  done  in 

sary  to  set  up  in  the  complaint  that  the  proper  time  and  manner.     It  was 

he  did  direct  the  suit  to  be  brought,  sought  to  be  shown  on  the  trial.   Com- 

The  attorney  is  presumed  to  have  the  pare  Dillon   r.    Rand,    15    Colo.    372, 

requisite  authority.     San  Luis  Obispo  where  it  is  held  that  the  authority  of 

County  V,  Hendricks,  71  Cal.  242.  an  attorney  to  appear  may  be  contro- 

niinoii.  —  Under  the  statute  any  verted  while  the  action  is  pending, 
written  recognition  of  the  attorney's  Informatioii  and  Belief. — Upon  a  suit- 
authority  to  commence  an  action  of  able  suggestion  of  facts,  the  attorney 
ejectment,  duly  proved  as  therein  will  be  required  to  show  some  author- 
provided,  is  made  presumptive  evi-  ity,  either  verbal  or  written,  for  con- 
dence  of  such  authority  at  the  time  ducting  the  suit.  The  "  suitable  sug- 
the  suit  was  brought.    A  mere  clerical  gestion  "   must  be  some  showing  of 
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Mut  b«  Bailed  in  Trial  Court.— If  the  opposite  party  desires  to  raise 
the  question  of  the  authority  of  an  attorney  to  appear,  he  should 
file  an  affidavit  and  apply  for  the  proper  rule  in  the  trial  court ; 
the  question  cannot  be  raised  for  the  first  time  upon  appeal.^ 

specific  facts  from  which  the  court  it-  a  motion  to  stay  proceedings  was  held 

self  may  be  induced  to  doubt  the  at-  proper;  Dillon  v.  Rand,  15  Colo.  372, 

torney's  authority  to  appear  for  the  holding  that, besides  a  motion,  a  sworn 

party.     Allegations  to  the  effect  that  petition  is  proper, 

the  party  is  **  informed  and  believes  "  In  a  suit  on  a  dormant  judgment  de- 

that    the    attorney    for   the   opposite  fendant  filed  a  written  motion  to  com- 

party  has  no  authority  to  appear  for  pel  plaintiff's  attorney  to  show  his  au- 

his  purported  client  are  not  sufiicient  thority,  and  the  attorney,  without  an- 

to  overcome  the  presumption  arising  swering  the  motion  in  writing,  offered 

from  professional  obligations,   resting  proof  of  his  authority.  Held^  proper  to 

on  every  attorney  in  good  'standing,  receive  it  notwithstanding  objection, 

that  he  will  not  abuse  his  privileges  Bridge    v,   Samuelson,    73  Tex.    522, 

by  bringing  any  person  into  court  as  holding  that  the  potion  must  be   in 

a  party  without  authority.     Robinson  writing  under  oath,  but  there  need  be 

V,  Robinson,  32  Mo.  App.  90;  Valle  v.  no  technical  answer  to   it.     Compare 

Picton,  16  Mo.  App.  178;  Valle  v.  Pic-  Lyons  v.  Cole,  3  Thomp.  &  C.  (N.  Y.) 

ton,  91   Mo.   207;  Keith  v,  Wilson,  6  431. 

Mo.  435;Standefer  V.  Dowlin,  Hempst.  Affldayit. — It  has  been  held  that  the 

(U.  S.)  209;  Tally  v.  Reynolds,  i  Ark.  mere  filing  of  an  affidavit  is  sufficient. 

99.  Tally  V,  Reynolds,  i  Ark.  99;  Cart  well 

An  affidavit  setting  forth  that  affi-  r.   Menifee,  2  Ark.   356:  Standefer  v, 

ant  *'  does  not  believe  "  that  the  person  Dowlin,  Hempst.  (U.S.)  209.  But  prob- 

purporting  to  represent  the  adverse  ably  the  affidavit  filed  in  these  cases 

party  is  entitled  to  practice  law,  will  was  the  basis  of  a  motion;  the  reports 

not  overcome  the  presumption  that  the  are  not  clear  as  to  whether  a  motion 

judge  of  the  trial  court  knew  he  was  a  was  made. 

member  of  the  bar.     Crane  v.  Nelson,  Stating  Plaoe. — A    judge's   order  to 

37  111.  App.  597.  compel  the  attorney  of  the  plaintiff  to 

The  grounds  of  the  belief  and  infor-  produce  his  authority  for   using  the 

mation  must  be  stated.     Standefer  v.  plaintiff's  name  must  direct  that  the 

Dowlin,  Hempst.  (U.  S.)  209;  Tally  v.  authority  be  produced  to  the  officer 

Reynolds,  i  Ark.  99.  granting  the  order,  and  state  the  place 

Contra, — It   has  been  held  that,  on  at  which  it  is  required  to  be  presented, 

motion   to  dismiss  an  action  as  com-  An  order  defective  in  these  respects 

menced  without  authority,  allegations  may  be  disregarded.  Turner  v,  Davis, 

upon   information   and  belief  in   the  2  Den.  (N.  Y.)  187. 

moving   affidavits   as  to  the  want  of  Producing  Letttr. — If  the  attorney  has 

authority,,  not    contradicted    or    ex-  received  a  letter  authorizing  him    to 

plained,  are  to  be  taken  as  true.   New  bring  the  suit,  he  should  produce  it. 

York  V,  Purdy,  13  Abb.    Pr.    (N.  Y.  Lindheim  v,  Manhattan,  etc.,  R.  Co., 

Supreme  Ct.)  434.  68  Hun  (N.  Y.)  122. 

Kotion. — Want  of  authority  in  the  1.  Williams  v,  Butler,  35  111.  544; 
attorney  of  record  to  institute  a  suit  Clark  v,  HoUiday,  9  Mo.  711;  Keith 
cannot  be  pleaded  in  abatement.  The  v.  Wilson,  6  Mo.  435;  State  v.Carothers, 
proper  practice  is  for  defendant  to  i  Greene  (Iowa)  464;  Noble  r.  Ken- 
move  the  court  upon  affidavits  to  dis-  tucky  Bank,  3  A.  K.  Marsh.  (Ky.)  263; 
miss  the  suit;  the  lack  of  authority  Talbot  v,  M'Gee,  4  T.  B.  Mon.  (Ky.) 
is  not  the  proper  subject-matter  of  a  37S;  Cockrant^.  Leifter,  2  Root(Conn.) 
plea  at  common  law,  or  of  an  answer  348;  Fowler  v,  Morrill,  8  Tex.  153; 
under  the  Code;  the  objection  should  First  Parish  t/. Cole,  3  Pick.  (Mass.)  232, 
be  taken  by  means  of  a  motion.  New  holding  that  a  general  appearance  is 
York  V.  Purdy,  13  Abb.  Pr.  (N.  Y.  a  waiver  of  the  right.  See  Dennison 
Supreme  Ct.) 434;  Turner  z'.  Caruthers,  z/.  Hyde,  6  Conn.  516,  where  it  was 
17  Cal.  432,  holding  that  a  mere  sug-  held  that  the  trial  court  was  warranted 
gestion  is  not  enough;  North  Bruns-  in  presuming  that  the  attorney  had 
wick  V.  Booraem,  10  N.  J.L.  257,  where  authority. 
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3.  Power  to  Bind  thoie  for  Whom  thoy  Kako  Unauthorised  Appear- 
ance—a. Presumption. — When  a  person  seeks  to  show  that  an 
attorney  at  law  was  not  authorized  to  appear  for  him,  he  is  con- 
fronted by  a  legal  presumption*  It  is  at  the  present  time  the 
settled  rule  that  although  an  attorney  cannot,  without  special 
authority,  admit  service  of  jurisdictional  process  upon  his  client, 
yet  it  will  be  presumed  in  all  collateral  proceedings,  and  perhaps 
on  appeal  or  in  error,  that  a  regular  attorney  at  law  who  appeared 
for  a  defendant,  though  not  served,  had  authority  to  do  so.^ 

When    it     has     been     determined  1.   United  States. — Hill   v.    Ross,  3 

by  the    trial   court    that    the    attor-  Dall.  (U.  S.)  331  (on  appeal);  Osborn 

ney    has    authority    to    appear,    this  v»  U.  S.   Bank,  9  Wheat.  (U.  S.)  738 

finding   is  conclusive    until  reversed  (in  error);  Mills  v,  Duryee,  7  Cranch 

on  appeal;   and  it  cannot  be  reviewed  (U.  S.)  481;  Shelton  v.  Tiffin,  6  How. 

on  another  motion  subsequently  made  (U.  S.)  163. 

in  the  action.     Carpenter  v,  Allen,  45  Indiana. — Lagow    v.    Patterson,    i 

N.  Y.  Super.  Ct.  323.  Blackf,  (Ind.)  327  (on  appeal);  Horner 

An   erroneous  ruling    excluding    a  v.  Doe,   i  Ind.  130;    Doe  v.  Brown,  8 

person  from  appearing  as  an  attorney  Blackf.  (Ind.)  442. 

in  a  cause  cannot  avail  the  party  for  Iowa. — Prince    v.  Griffin,   16    Iowa 

whom  said  attorney  proposed  to  ap-  552;   Harshey  v.  Blackmarr,.20  Iowa 

pear,  if  excepted  to  only  by  said  at-  161;    Potter  v.  Parsons,  14  Iowa  286; 

torney.     Rosenbaum  v.  McThomas,34  Fanning  v.  Minnesota  R.  Co.,  37  Iowa 

Ind.  331.  379;  Ellis  V.  White,  61  Iowa  644. 

After  Judgment. — It  is  too  late  after  Minnesota. — Masterson  v.  Le  Claire, 

final  judgment  to  object  to  an  appear-  4   Minn.    163;    Gemmell  v.    Rice,  13 

ance  of  an  attorney  for  respondents  Minn.  400. 

to  whose  clients  costs  were  awarded.  Nebraska. — Council  v.  Galligher,  36 

Taber  v.  Gilfillan  (Supreme   Ct.),  34  Neb.  749. 

N.  Y.  St.  Rep.  628.  New  Jersey.  —  Dey    v.    Hathaway 

Belief  in  Equity. — That  an  attorney  Printing,  etc.,  Co.,  41  N.  J.  Eq.  419; 

had  no  authority  to  prosecute  the  suit  New  York   Mut.  L.  Ins.  Co.  v.  Pin- 

at  law  affords  no  ground  of  equitable  ner,  43  N.  J.  Eq.  53;  State  v.  Passaic 

relief    to    the  opposite   party;    such  County  Agricultural  Soc,  54  N.  J.  L. 

question  must  be  determined  in  the  260. 

court  of  law,  and  not  of  equity.    Har-  Illinois. — Martin    v,    Judd,    60    111. 

ris  V.  Galbraith,  43  111.  309.  78. 

Maine. — An  objection  by  plaintiff  to  New    York.  —  Brower  v.  <Kahn,  76 

the  right  of  counsel  to  appear  in  de-  Hun  (N.  Y.)  68;  Briggs  v,  Gardner,  60 

fendant's  behalf  cannot  be  taken  after  Hun  (N.  Y.)  543;   Moss  v.  Raynor,  z 

the  term  at  which  such  appearance  is  How.  Pr.  (N.  Y.)  no. 

first  made.     Knowlton  v.  Plantation  /Kentucky.  —  Anderson  v.  Sutton,  2 

No.  4,  14  Me.  20;   Prentiss  v.  Kelley,  Duv.  (Ky.)  481. 

41   Me.   436.     Compare  Greenleaf   on  Mississippi. — Lester  v.  Watkins,  41 

Evidence,  §139,  and  Wright  v.  Castle,  Miss.  647;   Hemphill  v.  Hemphill,  34 

3  Meriv.  X2.  Miss.  69;   Byrne  v.  Jeffries,  38  Miss. 

North  Carolina. — A  defendant  has  a  533. 

right  at  the  return  term  of  a  summons  New  Hampshire. — Tilton  v.  Parker, 

to  demand  of  the  plaintiff's  counsel  4  N.  H.  142. 

his  authority  for  entering  an  appear-  Kansas.  —  Reynolds  v.  Fleming,  30 

ance.    If  the  demand  for  the  power  of  Kan.  107. 

attorney  be  made  at  the  return  term,  Louisiana. — Campbell  v.  Arcenauz, 

it  is  the  practice  and  within  the  dis-  3  La.  Ann.  558;   Patrick*s  Succession, 

cretion  of  the  judge   to  extend   the  20  La.  Ann.  204 ;  Conrey  v.  Brenham, 

time;  if,  however,  such  demand  is  not  z  La.  Ann.  397. 

made  at  the  proper  time,  and  before  Ohio. — Sleeper  v.  Sleeper,  I  Handy 

the   right  to  appear  has  been  recog-  (Ohio)  531. 

nized,   it  comes   too  late.     Reece  v.  Maryland. — Albert  v.  Albert  (Md., 

Reece,  66  N.  Car.  377.  1894),  28  Atl.  Rep.  389;  Neighbors  v. 
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And  although  the  recital  in  a  record  of  an  appearance  may  be 
contradicted,  and  the  appearance  shown  to  be  unauthorized,  yet 


Maulsby,  41  Md.  480;  Kelso  r.  Scigar, 
75  Md.  405. 

California, — Hunter  v,  Bryant,  98 
Cal.  248. 

Texas, — Wilson  v.  Zeigler,  44  Tex. 
657;  Herrington  v,  Williams,  31  Tex. 

457. 

An  attorney,  being  employed  by  his 
client  in  the  prosecution  and  defense 
of  money  suits,  gave  a  voluntary  ap- 
pearance  for  him  in  a  new  suit  brought 
against  him  upon  a  subject  connected 
with  suits  then  pending.  About  the 
time  of  serving  this  appearance,  the 
attorney  told  him  that  he  had  ap- 
peared for  him,  and  he  expressed  no  ^ 
dissent.  No  further  steps  were  taken 
in  the  action  for  the  space  of  five 
years,  when  the  plaintiff  served  his 
complaint  upon  the  attorney,  who, 
deeming  his  authority  to  have  elapsed, 
delivered  it  to  the  defendant.  The 
defendant  took  no  notice  of  the  pro- 
ceedings until  six  months  after  judg- 
ment entered  against  him  on  failure 
to  answer,  when,  being  disturbed  by 
supplementary  proceedings,  he  moved 
to  set  aside  the  summons  and  all  sub- 
sequent proceedings.  Held^  that  the 
motion  was  properly  denied.  The  at- 
torney's appearance  was  not  unau- 
thorized, but  under  such  facts  he 
might  well  assume  a  retainer.  Bogar- 
dus  V.  Livingston,  7  Abb.  Pr.  (N. 
Y.  C.  PI.)  428. 

Where  a  defendant  sends  the  sum- 
mons to  another,  who  is  also  a  defend- 
ant, and  takes  no  further  notice  of 
the  case,  it  will  be  presumed,  and  con- 
clusively presumed,  that  the  other  had 
authority  to  employ  counsel  to  repre- 
sent him.  Wagener  v.  Swygert,  30 
S.  Car.  296. 

Where  a  party  wrote  to  an  attorney 
telling  him  to  "take  hold  of  the  case 
at  once,  and  be  sure  to  stave  it  off,*' 
it  was  held  that  the  defendant  was 
bound  by  the  appearance  entered  by 
the  attorney.  Clark  v,  Lilliebridge,  45 
Kan.  567. 

The  fact  that  a  solicitor  has  acted 
for  a  client  in  all  matters  connected 
with  a  trust  does  not  authorize  him  to 
enter  an  appearance  for  the  client  as 
defendant  to  an  originating  summons 
taken  out  against  the  client  for  an  ac- 
count by  one  of  the  beneficiaries  un- 
der the  will.     In  re  Gray,  65  L.  T.  N. 


S.  743;  Gray  r.  Coles,  65   L.  T.  N.  S. 

743. 

Authority  to  Gompromiie. — Where  a 
person  gives  full  authority  to  her  at- 
torney to  compromise  a  suit  and  he 
files  an  answer  for  her  assenting  to  a 
sale  of  the  property  involved,  she  will 
be  deemed  a  party  to  the  suit,  though 
no  subpoena  may  have  been  served  on 
her,  and  cannot  dispute  the  sale. 
Brown  v.  Brown,  7  D.  C.  221. 

Charaoter  of  Evidenoe. — The  evidence 
to  rebut  the  presumption  of  an  attor- 
ney's authority  must  be  *' cogent  and 
strong."  Hunter  r,  Bryant,  98  Cal. 
247. 

Substitution. — A  person  cannot  be 
substituted  as  an  attorney  in  the  court 
merely  by  filing  the  written  consent 
of  the  first  attorney,  but  in  all  cases 
an  order  of  the  court  is  necessary  to 
render  the  substitution  valid.  Roy  v. 
Harley.  i  Duer  (N.  Y.)637. 

Friioner. — A  person  who  appears  as 
an  attorney  for  a  prisoner  confined  in 
the  state  prison  is  presumed  to  be 
authorized.  A  prisoner  has  a  right  to 
appear  by  attorney  in  a  suit  against 
him.  Werckman  v.  Werckman,  4  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  146. 

Indian. — A  member  of  the  Seneca 
Nation  of  Indians  has  a  right  to 
employ  any  attorney  to  represent  him 
in  an  action  for  assault  and  battery 
against  another  member  of  the  same 
tribe.  The  attorney  is  presumed  to  be 
authorized.  Jennison  v.  Kennedy,  55 
Hun(N.  Y.)47- 

How  Long  Attorney's  Authority  Con- 
tinuoi. — At  common  law  the  warrant 
of  attorney  continues  in  force  until 
the  judgment  and  for  a  year  and  a 
day  afterwards,  in  order  to  have  exe- 
cution, unless  it  be  sooner  counter- 
manded by  the  order  of  the  principal, 
or  determined  by  the  death  of  the  at- 
torney. Tidd's  Practice,  vol.  i.  p. 
93.  See  tit.  Attorney  and  Client 
in  the  American  and  English  Ency. 
Law. 

After  the  recovery  of  a  judgment, 
the  attorney  who  procured  it  may  ap- 
pear for  the  judgment  creditor  in  ul- 
terior proceedings.  Nelson  v.  Jenks, 
51  Minn.  108. 

The  authority  of  an  attorney  at  law 
is  more  extensive  in  Pennsylvania 
than  in  other  places.     Lynch  v.  Com. 
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every  intendment  is  in  favor  of  the  truth  of  the  recital,  and  the 
burden  is  on  the  one  attacking  the  record.* 

b.  Foreign  Judgments. — It  is  settled  in  both  the  federal  and 
state  courts  that  a  judgment  debtor,  in  an  action  against  him  on 
the  judgment  of  another  state,  may  successfully  defend  by  show- 
ing that  the  attorney  who  entered  an  appearance  for  him  had 
no  authority  to  do  so.* 

i6  S.  &  R.  (Pa.)  368;  Silvis  v,  Ely,  3  W.  and  consistency  of  judicial  records, 

&  S.  (Pa.)  420;  Wilson  v.  Young,  9  Pa.  Scovil  v.  Fisher,  77  Iowa  97;  Friplett 

St.  loi.  V.   Gillen,   6  J.  J.   Marsh.  (Ky.)  564; 

Vacation.— The  authority  of  an  at-  Thomas  v.  Warlord,  i  Bibb  (Ky.)  261. 
toruey  appearing  in  open  court  will  And  some  authorities  have  held  that 
be  presumed  to  be  regular  until  the  a  recital  of  appearance  is  conclusive. 
contrary  is  shown;  but  in  vacation,  Bissell  v,  Carville,  6  Ala.  503;  Brook- 
authority  to  confess  judgment  must  ville  Ins.  Co.  v.  Records,  5  Blackf.  Ind. 
affirmatively  appear;  no  presumption  170;  Bagott  v.  Mullen,  33  I&d.  332,. 
will  be  indulged  as  to  his  authority,  holding  that  fraud  alone  can  overcome 
Martin  v,  Judd,  60  111.  78.  the  recital;  Welch  v.  Sykes,  8  111.  1987 

1.  Ferguson  v.  Crawford,  86  N.  Y.  Lawrence  v,  Jarvis,  32   111.  305;  Rob- 

610.  erts  V.  Caldwell,  5    Dana  (Ky.)  512;. 

A  defendant  is  not   precluded   by  Edmonds  v.  Montgomery,  i  Iowa  143; 

what  purports  to  be  an  appearance  on  Warren   v.   Lusk,   z6  Mo.    loa.    See 

his  behalf,  signed  by  an  attorney,  at-  Moore  v.  Philips,  8  Port.  (Ala.)  467. 

tached  to  the  roll,  from  showing  that  2.  United  States. — Shelton  v.  Tiffin,  6 

the  paper  is  a  forgery.     Ferguson  r.  How.  (U.  S.)i64;  D'Arcey  v.  Ketchum, 

Crawford,  70  N.  Y.  253.     And  there  is  11  How.  (U.  S.i  165;  Harris  v.  Harde- 

no  distinction  in  this  respect  between  man,  14  How.  (U.  S.)  334;  Graham  r. 

foreign     and     domestic    judgments.  Spencer,  14  Fed.  Rep.  603. 

Ferguson  v.  Crawford,  70  N.  Y.  253.  Iowa. — Harshey  v.   BLackmarr,  20 

Contradicting  fteeord. — The  record  of  Iowa    172;    Hindman    v,   Mackall,  5 

a  judgment  rendered  in  another  state  Greene  (Iowa)  170;  Lattonrett  v.  Cook» 

may  be  contradicted  as  to  the   facts  i  Iowa  i;  Baltzell  r.  Nosier,  i  Iowa 

necessary  to  give  the  court  jurisdic-  588. 

tion;  and  if  it  be  shown  that  such  facts  Indiana. — Boylan    v.     Whitney,    5 

did  not  exist,  the  record  will  be  a  null-  Ind.  140;  Sherrard  v.  Nevins,  s  Ind.. 

ity,  notwithstanding    it    recites   that  241. 

they  did  exist.     Thompson   v.  Whit-  Illinois. — Thompson  v.   Emmertt  15 

man,  18  Wall.  (U.  S.)  457;  Knowles  v.  111.  415;  Whittaker  v,  Murray,  15  111.  • 

Logansport  Gas-Light,  etc.,   Co.,  19  293;  Welch  v.  Sykes,  8  111.  197;  Law-^ 

Wall.  (U.  S.)  58.     See  Drohan  v.  Nor-  rence  v.  Jarvis,  32  III.  305. 

ton   (City  Ct.),   21  N.  Y.    Supp.   579;  Louisiana. — Miller    v,    Gaskins,     3.' 

Orrasby   v.  Jacques,  12   Hun  (N.  Y.)  Rob.  (La.)  94. 

445.  Afassackusetts.^-<}lc8LSon  v.  Dodd,  4 

An  injunction  against  the  execution  Met.  (Mass.)  333;  Hall  v.  Williams,  6r 

of  a  judgment  may  be  had  where  in  Pick.  (Mass.)  232;  Wright  v.  Andrews, 

fact    there    was    no  appearance,    al-  130  Mass.  149;  Bodurtha  v.  Goodrich,, 

though  the  record  recites  an  appear-  3  Gray  (Mass.)  508;  Gil  man  v.  Gilman, 

ance  by  an  unnamed  attorney.     Sneed  126  Mass.    26;    Phelps  v.   Brewer,  9 

V.  Town,  9  Ark.  535.     See  Great  West  Cush.  (Mass.)  390;  Carleton  v.  Bock- 

Min.  Co.  V.  Woodmas,    12   Colo.   46;  ford,  13  Gray  Mass.  591;  McDermott 

Williams  v.  Uncompahgre  Canal  Co.,  v.  Clary,  107  Mass.  501. 

13  Colo.  469.  Connecticut. — Aldrich  9.   Kinney,  4. 

Where  the  record  shows  a  full  ap-  Conn.  380. 

pearance  by  attorney,  if  it  can  be  lim-  J\rew   York. — Starbuck  v,  Murray,  % 

ited  or  explained,  it  is  only  by  clear  Wend.  (N.  Y.)  148;  Pawling  v.  Wilson^ 

and   satisfactory  evidence.     Swift  v.  13  Johns.  (N.  Y.)  192;  Long  v.  Long,. 

Lee,  65  111.  336.  I  Hill  (N.  Y.)  597;  Holbrook  v.  Murray, 

The  court  will  always  entertain  pre-  5  Wend.  (N.  Y.)  161;  Black  9.  Black, 

snmptions  in  favor  of  the  truthfulness  4  Bradf.  (N.   Y.)  174;   Shumway  v^ 
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c.  Domestic  Judgments— Authorities  Holding  Uiat  Judgment  iBValid; 
against  Attorney — There  is  a  strong  line  of  authorities  which 
does  not  recognize  the  rule  stated  in  the  last  paragraph  in  reference 
to  foreign  judgments,  when  applied  to  domestic  judgments.  Tak- 
ing some  early  English  cases  as  their  guide,  they  hold  that  an 
appearance  by  attorney,  whether  for  the  plaintiff  or  the  defend- 
ant, if  there  be  no  collusion,  may  be  recognized  by  the  adverse 
party  as  authentic  and  valid ;  that  when  an  attorney  takes 
upon  himself  to  appear,  the  court,  in  case  of  a  domestic  judg- 
ment, looks  no  further,  but  proceeds  as  if  the  attorney  had  suf- 
ficient authority,  and  leaves  the  party  to  his  action  against  such 
attorney,  if  he  is  financially  responsible.* 

.Stillman,  6  Wend.  (N.  Y.)  447;  Cun-  not  set  up  the  defense  to  an  action  on 

jiingham  V.  Pell,  5  Paige  (N.  Y.)6o7;  the  foreign  judgment;  that  the  rem- 

Harrod  9.  Barretto.  2  Hall  (N.  Y.)  302:  edy  is  by  application  to  the  court  in 

Kerr  v.  Kerr»  41   N.  Y.  272;    Howard  which  the  judgment  was   recovered. 

V.  Smithp  35  N.  Y.  Super.  Ct.  131.  But  the  cases  are  overruled  by  those 

Virginia, — Wilson  v.  Mount  Pleas-  cited    supra,      Middletown    Bank    v, 

ant  Bank,  6  Leigh  (Va.)  570.  Huntington,  13  Abb.  Pr.  (N.   Y.   Su- 

Texas^ — Norwood  v.  Cobb  24  Tex.  preme  Ct.)403;  Reed  v.  Pratt.  2  Hill 

=551.  (N.  Y.)  64;  Ward  v.  Barber,  i  E.  D. 

fViscoHsin, — Rape  v.  Heaton,  9  Wis.  Smith  (N.  Y.)  423.     See  Field  v.  Gibbs, 

328.  Pet.  (C.    C.)  155,  where  the   doctrine 

jVew  Jersey, — Price  v.  Ward,  25  N.  stated  in  the  text  is  denied,  and  it  is 

J.    L.   230;  Hess  V,  Cole,  23  N.  J.  L.  held  that  a  party  is  bound  by  an  un- 

116.  authorized   appearance    in    a    foreign 

Ohio, — Pennywit  v,  Foote,  27  Ohio  action,  and  that  his  remedy  is  against 

.St.  600.  the  attorney. 

Where  the  transcript  of  a  judgment  1.  New    York. — Allen    v.    Stone,  10 

-of  record  of  another  state  shows  that  Barb.  (N.Y.)  547:  H  off  mi  re  v,  Hoffmirt, 

the  parties  appeared  by  attorneys,  it  3  Edw.  Ch.   (N.    Y.)   173;    Powers  v. 

is  prima  facie  evidence  that  they  did  Trenor,  3  Hun  (N.  Y.)  3;  Watrous  v, 

;SO    appear;   and    even    though  there  Kearney,  11  Hun  (N.  Y.)  584;  Hamil- 

wcre  testimony  to  show  that  the  altor-  ton  v,  Wright,  37  N.  Y.  502;  Brown  v. 

neys  were  not  duly  authorized  to  do  Nichols,  42  N.  Y.  26;  Gall  v,  Funken- 

so,  the  error  could   be   corrected  on  stein  (Supreme  Ct.),  10  N.  Y.  St.  Rep. 

motion  for  a  new  trial;  and  if  the  tran-  331;  Brown  v,  Nichols,  9  Abb.  Pr.  n. 

script  docs  not  show  such  motion,  the  s.  (N.  Y.  Ct.  of  App.)  i;  Ellsworth  v, 

evidence  is  not   properly  before  the  Campbell,  31  Barb.  (N.  Y.)  134;  Adams 

.appellate  court.     Scott   v,  Eaton,   26  v,    Gilbert,    9    Wend.     (N.    Y.)    499; 

Ark.  17.  Campbell  v,  Bristol,  19  Wend.  (N.  Y.) 

Knst  be  Pleaded. — But  the  defense  loi;  Denton  v.  Noyes,  6  Johns.  (N.  Y.) 
to  contradict  the  record  must  be  for-  296;  Ferguson  v,  Crawford,  70  N.  Y. 
mally  pleaded;  it  is  not  admissible  253;  American  Ins.  Co.  v,  Oakley,  9 
under  a  plea  of  nultiel  record.  Hill  v,  Paige  (N.  Y.)496;  Blodget  v,  Conklin, 
Mendenhall,  21  Wall.  (U.  S.)  453.  9  How.  Pr.  (N.  Y.  Supreme  Ct.)  442; 
And  it  has  been  held  that  the  defend-  Bean  v,  Mather,  i  Daly  (N.  Y.)  440; 
.ant  must  couple  with  the  defense  of  Williams  v.  Van  Valkenburg,  16  How. 
.an  unauthorized  appearance  allega-  Pr.  (N.  Y.  Supreme  Ct.)  144;  Yates  v, 
tions  showing  he  has  a  good  defense  Horanson,  7  Robt.  (N.  Y.)  12;  Arm- 
on  the  merits.  Marx  v.  Fore,  51  Mo.  strong  v.  Craig,  18  Barb.  (N.  Y.)  387; 
69;  Eager  v.  Stover,  59  Mo.  87.  Reed  v.  Pratt.  2  Hill  (N.  Y.)  64;  Gil- 

Cannot    be    Attaeked    Collaterally. —  man  v.  Tucker,  18  Civ.  Pro.  Rep.  (N. 

There  are  several  authorities  that  hold  Y.  Super.  Ct.)  50;   Mclntyre  v,  San- 

that    while    a    defendant   cannot    be  ford,   9    Daly  (N.  Y.)  21;    Bolton   v, 

bound  by  an  unauthorized  appearance  Jacks,  6  Robt.  (N.  Y.)  166;   Howard 

:f or  htm  m  a  foreign  action,  yet  he  can-  v.   Smith,  33   N.  Y.   Super.    Ct.    124; 
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But  where  the  party  for  whom  the  attorney  appears  denies  his 
authority,  and  applies  to  the  court  for  relief  before  the  adverse 

Jackson  v,  Stewart,  6  Johns.  (N.   Y.)  the  court  looks  no  farther,  but  pro- 

34;  Meacham  v.  Dudley,  6  Wend.  (N.  ceeds  as  if  the  court  had  sufficient  au- 

Y.)  514;  Grazebrook  v,  McCreedie,  9  thority.and  leaves  the  party  to  hisac- 

Wend.  (N.  Y.)  437;  Adams  v.  Gilbert,  tion  against  him."  Anonymous,  i  Sal  k. 

9  Wend.  (N.  Y.)499-  ^^'  Concerning  this  case  it  is  said  by  an 

North    Carolina, — England  v.    Gar-  eminent  jurist  (Judge  Dillon  in  Har- 

ner,  90  N.  Car.  201 ;  Governor  r.  Las-  shey    v,    Blackmarr,    20    Iowa    174): 

siter,  83  N.  Car.  38;  Rogers  v,  McKcn-  **  The  rule  (taking  the  above  loose  re- 

zie,  81  N.  Car.  164;  Weaver  r.  Jones,  port  to  mean  what  the  case  isgeneral- 

82  N.  Car.  440.  ly  cited  to  prove)  has,  we  submit,  no 

California, — Suydam   r.    Pitcher,   4  foundation  in  reason  to  stand  upon. 

Cal.  280;  Seale  v,  McLaughlin,  28  CaL  It  obliges  a  person  to  be  bound  by  the 

668: Carpentiert/.  Oakland,  30 Cal.  439;  unauthorized  act  of  a  mere  stranger. 

Mahoney   v,    Middleton,    41  Cal.   41;  It  binds  him  by  a  judgment  of  a  court 

Foote  V,  Richmond,  42  Cal.  439;  Smith  without  a  day  in  court.     It   relieves 

r.   McDonald.  42  Cal.  484;  Tyrrell  v,  the  other  party  of  a  duty  which  in 

Baldwin,  67  Cal.  i.  reason  belongs   to  him,  viz.,  to  serve 

Mississippi, — Knowland   v,    Sartori-  his  process  and  to  see^  at  his  peril,  that 

ous,  46  Miss.  56;   Schirling  v,  Scites,  his  adversary  is  in  court.     And  it  car- 

41  Miss.  644.  ries  out  this  unsoundness  by  compel- 

Massachusetts, — Feinneran  v.  Leon-  ling  the  wrong  party  to  look  to  the  at- 

ard,  7  Allen  (Mass.)  54;  Smith  v.  Bow-  torney.     True  reason  and  logic  would 

ditch,  7  pick.  (Mass.)  137".  say,  if  an  attorney  appeared  for  me 

PVisconsin,'-Lowe  v,  Stringbam,  14  without   my  knowledge  or  authority. 

Wis.  222.  express  or  implied,  I  should  not  be 

Missouri, — Baker  v,  Stonebraker,  34  bound  by  the  act  if  never  ratified  or 

Mo.  175.  promptly  disavowed;  and  if  the   ad- 

New  Hampshire, — Bunton  v.  Lyford,  verse  partv,  being  ignorant  of  the  want 

37  N.  H.  512;  Smyth  v,  Balch,  40  N.  of  authority,  and  carelessly  omitting 

H.  363.  to  serve  process  or  to  require  the  at- 

Arkansas, — Tally  t^.  Reynolds,  I  Ark.  torney  to  show  his  authority,  has  been 

99.  damaged,  he  and  not  myself  should  be 

Vermont, — Coit  v.  Sheldon,  i  Tyler  the  one  to  look  to  the  attorney."     But 

(Vt.)  300;  Newcomb  v.  Peck,  17  Vt.  302;  the  remarks  of  Judge  Dillon,  touching 

St.  Albans  v.  Bush,  4  Vt.  58;  Spauld-  the  duty  of  the  adverse  party  to  see 

ing   v.  Swift,   18   Vt.  214;   Abbott  v,  that  the  attorney  is  authorized  before 

Dutton,  44  Vt.  546.  he  proceeds,  are  thus  met  by  another 

Pennsylvania.  —  Cyphert     v,      Mc-  learned    judge    (Judge    Woodruff    in 

Clune,  22  Pa.  St.  195:  M'Cullough  v,  Hamilton   v,  Wright.   37   N.  Y.    504, 

Guetner,  i  Binn.  (Pa.)  214;  Reinholdt  where  it  was  decided  that  after  judg- 

V.  Albert!,  I  Binn.  (Pa.)  469.  ment  for  defendant,  in  ejectment,  the 

Kentucky, — Holbert  v.  Montgomery,  fact   that  the  defendant  did  not  de- 

5  Dana  (Ky.)  15.  mand  the  production  of  the  authority 

Maryland, — Musmiknyson    v.   Das-  of  plaintiff's  attorney,  as  the  statute 

sett,  2  Har.  &  G.  (Md.)  374;  Hueck  v.  authorizes  him  to  do,  will  not  excuse 

Todhunter,  7    Har.  &  J.    (Md.)  276;  plaintiff  from  liability  for  costs  when 

Kent  v,  Ricards,  3  Md.  Ch.  392.  the    attorney    is    responsible):     **  It 

Illinois, — Rust  v,  Frothingham,  z  may  be  said  that  proof  of  the  author- 
Ill.  331.  ity  of  the  attorney  to  appear  and  pros- 

United  States, — Field  v.  Gib bs,  I  Pet.  ecute  should    be    demanded/   if    the 

(C.  C.)  155.  party  would  be  safe.    If  such  demand 

History  of  the  Subject. — No  examina-  could  in  all  cases  be  insisted  upon,  it 

tion  of  this  subject  would  be  complete  would  be  only  one  step  toward  safety, 

or  satisfactory  without  a  reference  to  It  might  often  be  practically  ineffec- 

the  leading  cases  respecting  it,  decid-  tual.     Ex  parte  evidence  of  authority 

ed  in  the  English  and  American  courts,  might   be  produced,  and   yet   if    the 

It    is    laid  down   as  law   in   an  early  party  might  afterward  impeach  it,  the 

case  in   Salkeld    that  '*when   an   at-  question  would  again  arise   in  all  its 

torney  takes  upon  himself  to  appear,  force." 
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party  has  acquired  any  rights  or  suffei-ed  any  prejudice  in  con- 
sequence of  tl>e  acts  of  such  attorney,  the  court  may  correct  the 

The  rule  as  stated  in  AnonyoMHLS,  i  attorney.  This  was  apparently  a 
Salk.  86,  jK/ra,  was  essentially  qualified  good  defense.  To  it  the  plainti^  re- 
in the  King's  Bench,  as  will  appear  by  plied  that  he  never  retained  the  said 
an  anonymous  case,  also  reported  by  Hodgson  to  sue  the  defendant,  or  au- 
Saikeld  88,  decided  in  the  2d  Anne,  in  thorized  him  to  receive  the  money, 
the  time  of  Lord  Holt.  As  the  case  Both  parties  were  innocent  of  fraud, 
last  cited  is  an  English  case  and  the  The  warrant  of  attorney  under  which 
foundation  of  all  the  discussions  on  Hodgson  acted  was  forged.  Hodgson, 
this  subject,  and  gives  rise  to  the  rule  ignorant  of  the  forgery,  collected  the 
stated  in  the  text,  we  give  the  eatire  money  and  in  good  faith  paid  it  to  the 
report  as  found  in  SalJcel4  at  page  88«  forger;  and  the  question  was,  could 
It  is  as  follows:  "An  attorney  ap-  the  defendant  rely  upon  the  former  re- 
peared  and  judgment  wa.s  entered  covery,  or  must  he  pay  the  money 
against  his  client,  and  he  had  no  war-  twice.  It  was  decided  that  the  defend- 
rant  of  attorney ;  and  now  the  question  ant  must  again  pay  the  money.  It  was 
was  if  the  court  could  set  aside  the  considered  that  the  attorney  would  be 
judgment  ?  £t  per  Cur,  If  the  attor-  liable  to  the  delendaiit  for  the  damage 
ney  be  able  and  responsible,  we  wUl  thus  occa&ioaed  to  him.  It  is  iaipos- 
not  set  aside  the  judgment.  The  rea-  sible  to  reconcile  this  case  with  the 
son  is,  because  the  judgment  is  rega-  prior  eases  in  Salkeld,  because,  if  on 
lar,  and  the  plaintiff  ought  not  to  suf-  grounds  of  public  policy  a  defendant 
fer,  for  there  is  no  fault  in  him;  but  is  bound  by  the  unauthorized  act  of 
if  the  attorney  be  not  responsible,  or  an  attorney  who  appears  for  him,  the 
suspicious,  we  will  set  aside  the  judg-  plaintiffought«upo<D  the  same  grounds, 
ment;  for  otherwise  the  defendant  to  be  bound  by  the  unauthorized  act 
has  no  remedy,  and  any  one  may  be  of  an  attorney  who  appears  for  him. 
undone  by  that  means."  And  see  Witlle  this  was  the  state  of  the  law 
same  case  in  6  Mod.  i6, where  the  Ian-  in  Englasd^  the  case  of  DentoA  v, 
guage  used  is,  that  **if  the  attorney  Noyes  (the  leading  Ne'mY^ork<:9L%^  on 
be  a  beggar^  or  in  a  suspicious  condi-  this  subject),  6  Johns.  (N.  Y.)  296 
tion,  the  court  will  set  aside  the  judg-  (A.D.  1 8 10),  arose  ior  decision.  The 
ment."  Touching  this  case  it  has  been  court  (Kent,  Ch.  J.,  delivering  the 
said:  *'  This  distinction  has  been  judgment  oi  the  majority,  and 
adopted  by  our  courts  in  this  state,  Van  Ness,  J.,  an  able /2Vf<«f/2>«V  opin- 
and  thus,  by  a  strange  coninsion  of  ion)  adhered  to  the  rule  as  laid  down 
ideas  and  principles,  the  validity  of  a  in  Salkedd,  but  added  another  essen- 
judgment  in  such  a  case  haseome  to  tial  qualification.  After  approving  of 
depend  upon  the  pecuniary  condition  the  above-quoted  case  (Anonymous,  i 
of  the  attorney  instead  of  the  jurisdic-  Salk.  8S),  and  the  modification  there 
tion  of  the  court."  Per  Johnson,  J.,  in  made,  Kent,  Ch.J.,  adds:  ^'  I  am  will- 
Williams  V.  Van  Valkenburg,  16  How.  ing  to  go  still  further  and  in  every 
Pr.  (N.  Y.  Supreme  Ct.)  147.  such  case  [where  there  has  been  an 

The  next  case  in  point  of  time  is  unauthorized   aippearance]  to   let  the 

Robson  V,  Eaton  (K.  B.  1785),  i  T.  R.  defendant  into  a  defense  of  this  suit." 

62  (Lord  Mansfield).     This  case,  with-  The  points  ruled  by  the  court  in  that 

out  professedly  overruling  the  case  in  case  are  as  follows: 

Salkeld,  does  so  in  effect  by  proceed-  i.  Where  "an  attorney  of  this  court 

ing  upon  directly  opposite  principles,  appeared    for    a    defendant,    against 

This  will  be  obvious  by  a  brief  state-  whom  a  writ  had  been  issued  but  not 

ment  of  the  case,  which  was  an  action  served,  andi  without  authority   from 

for  money  had  and  received.     The  de-  the  defendant,  confessed  a  judgment 

fendant  pleaded  that  the  plaintiff,  by  which  was  entered  up  in  vacation,  the 

William  Hodgson,  his  attorney,  bad  be-  judgment  was  held  regular.     An  ap- 

fore  sued  the  defendant  and  recovered  pearance  by  an  attorney  of  the  court, 

a  judgment  for  the  same  cause  of  ac-  without   warrant,  is  good   as   to  the 

tion;  that  the  defendant,  by  the  order  court,  and  the  defendant  has  an  action 

of  the  court,  paid  the  amount  of  such  against  the  attorney.     Aliter,  if  there 

recovery  into  court,  and  the  same  had  be  any  fraud  or  collusion  between  the 

oeen  received  by  the  plaintiff's   said  plaintiff's  attorney  and  the  attorney 
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proceeding,  and  compel  the  attorney  to  pay  the  costs  to  which 

the  parties  have  been  subjected  in  consequence  of  his  improper 

for  the  defendant,  or  if  the  attorney  a  domestic  judgment  rendered  by  a 

for  the  defendant  be  not  responsible,  court  of  general  jurisdiction  against  a 

or  perfectly  competent  to  answer  to  party  who  had  not  been  served  with 

his  assumed  client,  the  court  will  re-  process,  but  for  whom  an  attorney  of 

iieve  against  the  judgment.'*  the  court  had  appeared,  though  with- 

2.  Where  there  is   no  fraud,  "  the  out  authority,  was  neither  void   nor 

court,  in  order  to  protect  the  plaintiff  irregular.     The  doctrine  of  the  pre- 

from  suffering  by  the  act  of  the  attor-  vailing  opinion  in  that  case  encoun- 

ney,  and  at  the  same  time  to  save  the  tered  a  vigorous  opposition  from  one 

defendant   from   injury,   will  let   the  of  the  judges  at  the  time,  and  it  is  not 

judgment  stand,  but  stay  all  proceed-  too  much   to  say  that  the   reasoning 

ings,  and  let  in  the  defendant  to  plead,  upon   which   it   rests   has   frequently 

if  he  has  any  defense.*'  been  criticised  by  judges  and  the  jus- 

In  explanation  Kent,  Ch.  J.,  ob-  tice  of  the  rule  denied.  But  it  has 
serves:  '*  If  there  had  been  any  col-  been  followed,  and  must  be  regarded 
lusion  between  the  plaintifif  and  the  as  the  law  of  New  York.  Vilas  v, 
attorney  [who  assumed  to  act]  for  Plattsburgh,  etc.,  R.  Co.,  123  N.  Y. 
the  defendant,  it  would  have  altered  453;  Hamilton  v.  Wright,  37  N.  Y. 
the  case;  but  there  is  none  shown  or  502;  Brown  v,  Nichols,  42  N.  Y.  26; 
pretended,  and  my  whole  opinion  pro-  Meacham  v,  Dudley,  6  Wend.  (N.  Y.) 
ceeds  on  the  ground  that  the  plaintiffs  514;  Williams  v.  Van  Valkenburg,  16 
have  acted  in  good  faith.  I  am  dis-  How.  Pr.  (N.  Y.  Supreme  Ct.)  144 
posed,  therefore,  to  prevent  all  possi-  [approving  Van  Ness's  dissenting  opin- 
ble  injury  to  the  defendant,  and  at  the  ion,  but  following  the  majority  on  the 
same  time  save  the  plaintiffs  from  principle  of  stare  deci5i5\\  Ellsworth 
harm.  This  can  be  done  only  by  pre-  v,  Campbell,  31  Barb.  (N.  Y.)  134  [de- 
serving the  lien,  which  the  plaintiffs  daring  that  inability  of  attorney  to 
have  acquired  by  their  judgment,  and  pay,  rightly  had  nothing  to  do  with 
by  giving  the  defendant  an  oppor-  the  question];  Allen  v.  Stone,  10  Barb, 
tunity  to  plead,  if  he  has  any  plea  to  (N.  Y.)  547  [strongly  disapproving 
make,  to  the  merits."  Compare  Wiley  but  following  principal  cases].  Cont' 
V.  Pratt.  23  Ind.  628;  Floyd  County  pare  American  Ins.  Co.  v.  Oakley,  9 
Agricultural,  etc.,  Assoc,  v.  Tomp-  Paige  (N.  Y.)  496;  Campbell  v.  Bristol, 
kins,  23  Ind.  348;  Bush  v.  Bush,  46  19  Wend.  (N.  Y.)  loi;  Adams  v,  Gil- 
Ind.  70;  Smyth  v,  Balch,  40  N.  H.  363;  bert,  9  Wend.  (N.  Y.)  499;  Grazebrook 
Bunton  v.  Lyford,  37  N.  H.  512;  Eng-  v.  McCreedie,  9  Wend.  (N.  Y.)  437; 
land  V.  Garner,  90  N.  Car.  201;  Gov-  Ferguson  v.  Crawford,  70  N.  Y.  256; 
ernor  v,  Lassiter,  83  N.  Car.  78;  Sperry  v.  Reynolds,  65  N.  Y.  183. 
Rogers  v,  McKenzie,  81  N.  Car.  164;  **  And  in  such  a  case  [an  unauthor- 
Weaver  v.  Jones,  82  N.  Car.  440.  ized   appearance    by  an    attorney]   I 

Beaion  of  the   Rule. — The   principle  think  it  ought  to  be  regarded  as  the 

upon   which    the    judgment   founded  settled  law  of  this  state  that  the  judg- 

upon  an  unauthorized  appearance  is  ment  may  stand,  and  the  party  must 

held  valid  is  the  necessity  of  accredit-  seek  his  remedy  against  the  attorney 

ing  judicial  acts   and   records,   as    a  who   without   any  authority  has  ap- 

court  should  be  fully  satisfied  that  any  peared  for  him,  unless  there  is  some 

person  claimirig  to  represent  another  good   reason   for  not  doing  it."     Per 

has  proper  authority  before  he  should  Earl,  Ch.J.,  in  Brown  v,  Nichols,  42 

be  permitted  to  act  as  his   attorney;  N.  Y.  30. 

therefore,  whenever  the  record  of  a  The   rule  laid  down   in  Denton  v. 

case  shows   that  there   had   been   an  Noyes,  6  Johns.   (N.    Y.)  297,   is.   in 

appearance  by  attorney,  the  necessary  cases  where  it  is  strictly  applicable, 

judicial  implication  must  be  that  the  stare  decisis,  but  will  not  be  extended 

court  had  decided  that  the  person  en-  to    cases    fairly  and    reasonably  dis- 

tering  the  appearance  was  the  author-  tinguishable.     Vilas    v.    Plattsburgh, 

ized  attorney  of  the   other.     Holbjrt  etc.,  R.  Co.,  123  N.  Y.  441. 

V.  Montgomery,  5  Dana  (Ky.)  16.  The  actual  state  of  the  law  of  New 

New  York. — The  case  of  Denton  v.  York  on  this  question  at  the  present 

Noyes,  6  Johns.  (N.  Y.)  297,  held  that  time  is  that  a  judgment  against  a  de- 
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interference.*  And  the  rule  that  in  the  case  of  a  strictly  domes- 
tic judgment  a  party  not  served,  but  for  whom  an  unauthorized  ap- 
pearance was  entered  by  an  attorney,  may  not  on  these  grounds 
assail  the  judgment,  for  want  of  jurisdiction,  when  it  comes  in  ques- 
tion collaterally,  does  not  apply  where  the  party  was  at  all  times  a 
nonresident  and  out  of  the  jurisdiction ;  the  court  may,  on  motion 
in  the  action,  grant  relief  either  by  setting  aside  the  judgment  or  by 
staying  proceedings  and  permitting  the  party  to  come  in  and  de- 
fend.* Where  it  appears  that  the  attorney  is  irresponsible,  the  court, 

fendant  who    was    not    served   with  in  his  namei  in  the  absence  of  special 

process,  but  for  whom  an  unauthorized  circumstances  necessitating  a   resort 

attorney  appeared,  is  binding  in  a  col-  to  a  court  of  equity,  may  be  sought 

lateral  action;  but   the  courts,  while  only  by  motion  in  the  action  in  which 

holding  that  domestic  judgments  ren-  the  unauthorized  appearance  was  en- 

dered  against  a  party  not  served,  but  tered.     Vilas  v,  Plattsburgh,  etc.,  R. 

for  whom  an  attorney  appearedwithout  Co.,    123    N.   Y.   440;    New   York    r. 

authority,  cannot  be  assailed  on  this  Smith  (Super.   Ct.),  30  N.  Y.   Supp. 

ground  when  coming  in  question  col-  666. 

laterally,  nevertheless  grant  relief,  on  And  where  the  court  can  protect  all 
motion,  either  by  setting  aside  the  parties  who  have  any  rights  involved, 
judgment  absolutely,  or  by  staying  it  may,  on  summary  application  by 
proceedings  and  permitting  the  party  motion,  grant  relief  to  a  party,  as 
to  come  in  and  defend  the  action,  against  an  attorney,  for  an  unauthor- 
Where  the  attorney  is  insolvent  the  ized  appearance,  by  compelling  the  at- 
judgment  will  be  absolutely  vacated  torney  to  pay  a  judgment  recovered 
and  set  aside.  In  other  cases  the  pro-  against  the  party  on  such  unauthor- 
ceedings  will  be  stayed  and  the  party  ized  appearance.  Post  v,  Charles- 
permitted  to  come  in  and  defend,  worth,  66  Hun  (N.  Y.)  256. 
Vilas  V,  Plattsburgh,  etc.,  R.  Co.,  123  1.  American  Ins.  Co.  v,  Oakley,  9 
N.  Y.  454.  See  Brown  r.  Nichols,  9  Paige  (N.  Y  )  496. 
Abb.  Pr.  N.  s.  (N.  Y.  Ct.  of  App.)  But  where  an  attorney  acts  without 
i;  Gall  V.  Funkenstein  (Supreme  Ct.),  authority,  and  is  responsible,  the  court 
10  N.  Y.  St.  Rep.  331;  Ellsworth  v.  will  not  usually  interfere,  if  the  op- 
Campbell,  31  Barb.  (N.  Y.)  134;  Adams  posite  party  has  acquired  rights,  but 
V.  Gilbert,  9  Wend.  (N.  Y.)  499;  Ham-  will  leave  the  party  to  his  remedy 
ilton  V.  Wright,  37  N.  Y.  502;  Camp-  against  him.  Armstrong  r.  Craig,  18 
bell  V,  Bristol,  19  Wend.  (N.  Y.)  loi;  Barb.  (N.  Y.)  387. 
Denton  r.  Noyes,  6  Johns.  (N.  Y.)  296;  2,  Vilas  v.  Plattsburgh,  etc.,  R. 
Ferguson  v.  Crawford,  70  N.  Y.  253;  Co.,  123  N.  Y.  441;  Norlinger  v,  De 
American  Ins.  Co.  v.  Oakley,  9  Paige  Mier,  54  Hun  (N.  Y.)  276. 
(N.  Y.)  496;  Allen  v.  Stone,  10  Barb.  "  There  is  undoubtedly  a  logical 
(N.  Y.)  547;  Blodget  v,  Conklin,  9  difficulty  in  applying  a  different  rule. 
How.  Pr.  (N.  Y.  Supreme  Ct.)  442;  as  our  courts  do,  in  an  action  upon  a 
Bean  v.  Mather,  i  Daly  (N.  Y.)  440;  domestic  judgment,  where  the  only 
Williams  r.  Van  Valkenburg,  16  How.  thing  giving  color  of  jurisdiction  over 
Pr.  (N.  Y.  Supreme  Ct.)  144;  Yates  v,  the  person  is  an  unauthorized  appear- 
Horanson,  7  Robt.  (N.  Y.)  12:  Brower  ance  by  an  attorney.  The  different 
V.  Kahn,  76  Hun  (N.  Y.)  68;  New  rule  in  the  two  cases  has  been  sup- 
York  V.  Smith  (Super.  Ct.),  20  N.  Y.  posed  to  rest  on  the  unreasonableness 
Supp.  666;  Runberg  v,  Johnson,  11  of  compelling  a  party  against  whom 
N.  Y.  Civ.  Pro.  Rep.  (Brooklyn  City  judgment  has  been  rendered  in  an- 
Ct.)  284  [holding  that  the  above  rule  other  state,  on  an  unauthorized  ap- 
applies  to  a  lunatic];  Carpenter  v,  pearance  by  an  attorney,  to  go  to  the 
Allen,  45  N.  Y.  Super.  Ct.  322;  Keyes  foreign  jurisdiction  to  attack  it.  The 
V,  Moultrie,  i  Bosw.  (N.  Y.)  629.  same  reason,  in  justice,  would  seem 
And  relief  from  a  judgment  ren-  to  apply  in  case  of  a  domestic  judg- 
dered  against  a  party  upon  the  un-  ment  against  a  nonresident  of  the 
authorized  appearance  of  an  attorney  state,  and,  besides,  it  may  be  said  that 
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in  order  to  protect  the  defendant,  in  case  he  swears  to  merits^ 
will  let  him  in  to  defend,  allowing  the  judgment  to  stand  a$ 
security.* 

AnthoritiM  Holding  that  a  Jndgmont  Sattlng  on  an  VnantlioriMd  Appoaranoo 
ii  a  Hullity. — The  clear  weight  of  authority,  and  the  true  rule  of 
law  on  principle,  is  that  a  domestic  judgment  rendered  against  a 
person  without,  any  service  of  summons  upon  him  and  without 
any  appearance  by  him,  and  only  upon  an  appearance  made  by 
an  unauthorized  attorney,  which  appearance  has  never  been  rati- 
fied or  confirmed,  is  absolutely  void  as  to  the  person  for  whom  the 
appearance  was  made.* 


a  nonresident,  not  served  with  process 
and  for  whom  an  unauthorized  appear- 
ance  had  been  entered  in  the  foreign 
jurisdiction,  would  be  much  less  likely 
to  become  apprised  of  the  pendency 
of  the  action  than  if  he  had  been  a 
resident."  Per  Andrews,  J.,  in  Vilas 
V.  Plattsburgh,  etc.,  R.  Co.,  123  N.  Y. 

456. 

1.  Blodget  V.  Conklin,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)  442.  See  Sterne 
V.  Bentley,3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  331:  Grazebrook  v.  McCreedie,  g 
Wend.  (N.  Y.)  437;  Lahey  v.  Kingon, 
13  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
192. 

Attorney  Dead. — If  the  attorney  is 
dead,  and  his  estate  settled,  the  de- 
fendant should  be  let  in  to  defend. 
Herbert  v.  Lawrence,  21  Civ.  •  Pro. 
Rep.  (N.  Y.  C.  PI.)  336.  And  this 
though  the  attorney  before  his  death 
was  of 'Sufficient  pecuniary  ability  to 
respond  in  damages  at  the  time  judg- 
ment was  rendered.  Vilas  v,  Platts- 
burgh, etc.,  R.  Co.,  123  N.  Y.  441. 

2.  United  5/a/^j.— Shelton  v.  Tiffin, 
6  How.  (U.  S.)  163. 

Kansas, — Newton  First  Nat.  Bank 
V,  Grimes  Dry  Goods  Co.,  45  Kan.  510; 
Reynolds  v.  Fleming,  30  Kan.  106. 

Illinois. — Anderson  v.  Hawhe,  115 
111.  33;  Bonnell  v.  Holt,  89  111.  71; 
Welch  V,  Sykes,  8  111.  197;  Thompson 
V.  Emmert,  15  111.  415;  Lyon  v,  Boil- 
vin,  7  111.  629;  Leslie  v.  Fischer,  62 
111.  118;  Truett  V.  Wainright,  9  111. 
420. 

Ohio. — Abernathy  v.  Latimore,  19 
Ohio  286;  Critchfield  v.  Porter,  3 
Ohio  519. 

Iowa. — Harshey  v.  Blackmarr,  20 
Iowa  161;  Rice  v.  Griffith,  9  Iowa  539; 
Macombes  v.  Peck,  39  Iowa  351;  Balt- 
zell  V.  Nosier,  i  Iowa  588;  Newcomb 
V.  Dewey,  27  Iowa  381;  Potter  v.  Par- 
sons,   14   Iowa  286;   Bryant   v.  Will- 


iams, 21  Iowa  329;  Bond  v.  Epley,  48 
Iowa  600;  Hefiferman  v.  Burt,  7  Iowa 
321 ;  Russell  v.  Pottawottamie  County, 
29  Iowa  256;  De  Louis  v.  Meek,  2 
Greene  (Iowa)  55;  Powell  v.  Spauld- 
ing,  3  Greene  (Iowa)  443. 

Louisiana, — Decuir  v.  Lejeune,  15 
La.  Ann.  569;  Legere  v,  Richard,  10 
La.  Ann.  669;  Marvel  v.  Manouvrier, 
14  La.  Ann.  3;  Ridge  v.  Alter,  14  La. 
Ann.  880;  Walworth  v.  Henderson,  9 
La.  Ann.  339. 

Colorado. — Great  West  Min.  Co.  v. 
Woodmas,  12  Colo.  46. 

New  Jersey. — McKelway  v.  Jones,  17 
N.  J.  L.  345;  Price  v.  Ward,  25  N.  J. 
L.  225. 

Massachusetts. — Watson  v.  New  Eng- 
land Bank,  4  Met.  (Mass.) 343;  Gleason 
V.  Dodd,  4  Met.  (Mass.)  333;  Hall  v. 
Williams,  6  Pick.  (Mass.)  232. 

Virginia. — Raub  v.  Otterback  (Va., 
1893),  16  S.  E.  Rep.  933. 

Pennsylvania.  —  Bryn  Mawr  Nat. 
Bank  v.  James,  152  Pa.  St.  364. 

District  of  Columbia.  —  Woods  ». 
Dickinson,  7  Mackey  (D.  C.)  301. 

Maine. — McNamara  v.  Carr,  84  Me. 
299. 

Texas. — Dodge  v.  Phelan,  2  Tex. 
Civ.  App.  441;  Chapman  v.  Austin, 
44  Tex.  133;  Foote  v.  Sewall  (Tex., 
1891),  17  S.  W.  Rep.  373. 

Dakota. — Williams  v.  Neth  (Dakota, 
1886),  31  N.  W.  Rep.  630. 

California. — Garrison  v.  McGowan, 
48  Cal.  592;  Merced  County  v.  Hicks, 
67  Cal.  io3. 

Kentucky. — Christy  v.  Garrity  (Ky., 
1893),  22  S.  W.  Rep.  158. 

Nebraska. — Kepleyv.  Irwin,  14  Neb. 
300;  Kirschbaum  v.  Scott,  35  Neb. 
199. 

Indiana. — Sherrard  v.  Nevins,  2  Ind. 
241. 

North  Carolina. — Koonce  v,  Butler, 
84  N.  Car.  222. 
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Judgment  Void  as  to  Innocent  Purchaser!. — And  not  only  is   the 


domestic  judgment,  rendered  upon  an  unauthorized  appearance 
without  service  of  process,  void  as  between  the  parties,  but  it  is 
also  void  as  to  innocent  purchasers  under  such  judgment ;  no 
party  can  acquire  any  rights  under  such  a  judgment.* 

Missouri,  —  Napton   v,    Leaton,    71  is  wholly  without   blame,   and   may. 

Mo.  358.  notwithstanding,  be  ruined.   It  is  true 

English,  —  Bayley  v,  Buckland,    i  that  the  plaintiff  is  equally  blameless, 

Exch.  i;  Robson  v,  Eaton,  i  T.  R.  62;  but  then  the  plaintiff,  if  the  judgment 

Hubbari  v.  Phillips,   13  M.  &  W.  702.  be  set  aside,  has  his  remedy  against  the 

See    Burton  v,  Sherman.  2Q  N.  Y.  defendant  as  before,  and  suffers  only 

Wkly.  Dig.  419;  Sheriff  v.  Smith,  47  the  delay  and  the  possible  loss  of  cost." 

How.    Pr.   (N.   Y.  Supreme  Ct.)  470;  And  the  court,  where  the  appearance 

Campbell  v,  Bristol,  19  Wend.  (N.  Y.)  for    the  defendant    is   unauthorized, 

loi.  proceed  to  make  a  distinction  between 

The  principal  case  supporting  the  cases  where  process  has  been  served 
text,  and  the  one  which  in  effect  over-  and  cases  where  it  has  not.  If,  says 
turns  the  early  English  rule  and  the  court,  the  .process  is  served,  the 
^Denton  v,  Noyes,  6  Johns.  (N.  Y.)296,  plaintiff  innocent  of  any  fraud  or  col- 
is  Shelton  v.  Tiffin,  6  How.  (U.  S.)  fusion,  and  the  attorney  is  responsible, 
163,  decided  in  1848.  The  facts  in  the  the  party  for  whom  the  attorney  ap- 
case  were  quite  numerous,  but  on  the  peared  is  confined  to  his  remedy 
point  of  an  unauthorized  appearance  against  him.  [This  would  overturn 
were  as  follows:  Two  citizens  of  Vir-  Denton  v,  Noyes,  6  Johns.  (N.  Y.)296, 
ginia,  Moseby  and  Bouldin,  sued,  in  as  in  that  case  no  process  was  served.] 
the  U.  S.  Circuit  Court  for  Louisiana,  The  reason  given  is  'that  here  the 
John  M.  Perry,  a  citizen  of  Louisiana,  plaintiff  is  without  -blame,  and  the  de- 
who  was  served,  and  also  Lilburn  P.  fendant  is  guilty  of  negligence  in  not 
Perry,  his  son,  a  citizen  of  Missouri,  appearing,  and  making  defense  by  his 
who  was  not  served.  One  Crawford,  a  own  attorney,  if  he  has  any  defense 
regularly  admitted  attorney  of  the  on  the  merits.  But,  on  the  other  hand, 
court,  filed  an  answer  for  both  Perrys,  **  if  the  plaintiff,  without  serving  the 
but  was  not  authorized  to  do  so  by  L.  defendant,  accept  the  appearance  ot 
P.  Perry.  His  filing  an  answer  for  an  unauthorized  attorney  for  the  de- 
Lilburn  was  by  mere  inadvertence,  not  fendant,  he  is  not  wholly  free  from 
through  intentional  fraud.  The  plain-  the  imputation  of  negligence;  the  law 
tiffs  in  that  action,  Moseby  and  Boul-  requires  him  to  give  notice  to  the  de- 
din,  were  innocent  of  any  fraud  or  fendant  by  serving  the  writ,  and  he 
collusion,  and  on  a  regular  trial  ob-  has  not  done  so.  The  defendant  there 
tained  judgment  for  $7560,  on  which  is  wholly  free  from  blame,  and  the 
execution  issued  and  certain  property  plaintiff  not;  so  we  must  set  aside  the 
of  Lilburn  P.   Perry  was  seized   and  judgment." 

sold  to  one  Anderson.   The  court  held  This  case,  Bayley  v,    Buckland    i 

that  the  judgment  was  a  nullity  as  to  Exch.i,  was  very  carefully  considered, 

Lilburn    P.    Perry,   and    did   not  au-  and  the  prior  cases  called  to  the  at- 

thorize   the  seizure  and  sale  of    his  tention  of  the  court.     If  any  part  of 

property.  the     early    rule,    as     laid    down    in 

EngllBh  Rule. — And  in   England,  in  Salkeld,  shall  stand,  it  should  only  do 

the  Court  of  Exchequer,  the  rule  as  so  with  the  above  modification.     See 

laid  down  in  Salkeld,  to  the  effect  that  also  Doe  v,  Eyton,  3  B.  &  Ad.   785; 

a  party   must   hold  the  attorney  re-  Hubbart  v,  Phillips,  13  M.  &  W.  702; 

sponsible  for  an  unauthorized  appear-  Williams  v.  Smith,  i  Dowl.    Pr.  Cas. 

ance,  has,  upon  great  consideration,  632;  Murdy  v,  Newman,  i  Exch.  402; 

been  criticised  and  partially,  at  least,  Odell    v,    Odell,    i    Irish    Exch.    81; 

overturned.     See  Bayley  v.  Buckland,  Morgan   v.  Thorn,    7   M.   &  W.  400: 

I  Exch.  I  (1847),  where  Rolfe,  B.,  al-  Hambidge  v.  De  La  Crouee,  3  M.  G. 

luding  to  I  Salkeld,  88,  says:    "The  &  S.  742  [follows  1  Salk.  88,  but  en- 

nonresponsibility    or   suspiciousness,  grafts  another  exception];  Stanhope  z^. 

of  the  attorney  is  but  a  vague  sort  of  Firmin,  3  Bing.  N.  Cas.  303,  32  E.  C. 

criterion  of  safety  to  the  defendant,  L.  128. 

and  by  the  hypothesis  the  defendant  1.  Shelton  v.  Tiffin,  6  How.  (U.  S.) 
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Attorney  Bzeeadinff  Atttlkority. — The  doctrine  that  a  domestic  judg- 
ment is  void  when  the  appearance  is  unauthorized,  and  there  has 
been  no  service  of  process,  does  not  obtain  in  cases  where  an 
attorney  regularly  employed  has  exceeded  his  authority.* 

Whore  ProoaH  U  SarTod. — Likewise  where  process  is  served  on  the 
defendant  the  judgment  is  not  void.  In  such  a  case,  if  there  is 
no  appearance,  the  plaintiff  would  be  entitled  to  a  default  and 
decree  or  judgment  against  defendant,  and  his  position  should 
not  be  held  worse  by  an  appearance  with  which  he  had  no  con- 
nection.* ^ 

And  a  Party  may  Sttop  HUnaalf  from  alleging  an  unauthorized  ap- 
pearance by  an  attorney  by  a  ratification.' 

163;  Harshey  v.  Blackmarr,  20  Iowa  responding    difficulty   for    the    other 

182.  party  to  show  the  contrary.     Harshey 

*'  It  is  our  opinion  that  if  the  facts  v.  Blackmarr,  20  Iowa  185.     See,  as  to 

-stated  in  the   petition  [i.e.,  that  the  recitals,  the  well-reasoned  judgment  of 

appearance  was  unauthorized  and  no  Marcey,  J.,  in  Starbuck  v.  Murray,  5 

process   was  served]  and    above    as-  Wend.  (N.  Y.)  148;  also  see  Dozier  v. 

sumed  are  true,  the  decree  as  to  the  Richardson,  25    Ga.   90;    Kimball  v, 

plaintiff  was  a  nullity,  and  could  not  Merrick,    20  Ark.    12;   Hess  v.  Cole, 

be  the  basis  of  any  valid  sale.    We  see  23  N.J.    L.    116;    Shelton   r.  Tiffin,  6 

no  escape  from  the  conclusion  that  it  How.    (U.   S.)    163;  Watson    v.  New 

is  good   or  bad — binds  him  or  does  England   Bank,   4  Met.   (Mass.)  343; 

not   bind  him;   there   is    no   halfway  Gleason  v.  Dodd,  4  Met.  (Mass.)  333. 

house."     Per  Dillon,  J.,  in  Harshey  V.  Contra. — When  innocent  third  par- 

Blackmarr,  20  Iowa  182.  ties  have  obtained  rights   under  the 

Civil  Law. — Likewise    by  the    civil  judgment,  the  party  is  confined  to  his 

law  the  judgment  would  be  void  as  to  remedy  against  the  attorney.    Wiley 

all  persons.    Code  VII,  Lib.  LX,  LXI,  v.  Pratt,  23  Ind.  629.     And  see  Ken- 

S.  P.;  Dr.  Lindc's   Lehrbuch  of  Ger-  yon  v.  Shreck,  52  111.  382,  holding  that 

man  Civil  Proceedings;  Codede  Proce.  the  court  should  look  with  great  dis- 

Civ. /iVr^  XVIII,  as  to  France;  Pothier  favor  on  any  application  to  vacate  a 

Cour.  de  Maud.  §  130.     And  see  Civil  judgment  on  the  ground  of  an  unau- 

Law  Authorities  cited   by  Van  Ness,  thorized  appearance,  whenever  inno- 

J.,  in  Denton  v.  Noyes,  6  Johns.  (N.  cent  third  parties  have  acquired  rights 

.Y.)  314;  Ridge  v.  Alter,  14  La.  Ann.  under  the  judgment  or  decree. 

880.  !•  Harshey  v.  Blackmarr,  20  Iowa 

Banotity  of  Eacordi.  —  But  in   hold-  187;  Hendrickson  v.  Hendrickson,  15 

ing    that    a    judgment   is  void  when  N.  J.  L.  102. 

founded  on  an  unauthorized  appear-  2.  Fitzgerald  v.   Fernandez,  71  Cal. 

ance,  and  that  innocent  third  parties  505;  Woodward  v.  Willard,    33   Iowa 

can  acquire  no  rights  thereunder,  the  542  [the  case  of  a  foreign  judgment]; 

consideration    should    not    be    over-  Governor  v.  Lassiter,  83  N.    Car.   43; 

looked   that  the   records   of  a    court  Bayley  v,  Buckland,  i  Exch.  i.     The 

should  have  a  large  degree  of  sanctity  two  latter  cases    placed    the  reason 

attached  to  them.     Parties  who  have  on  the  ground  that  it  is  the  duty  of  a 

"been  negligent  should  not,  especially  person  served  to  get  an  attorney, 

if  intervening  rights  have  grown  up,  8.  Payment  of  Attoraey. — An  unau- 

be  permitted  to  impeach  them  by  ex-  thorized  appearance  by  an  attorney  in 

traneous  evidence.     And  in  all  cases  a  case  where  there  has  been  no  per- 

the  right  should  be  clear,  the  injury  sonal  service  on  the  defendant  may  be 

palpable,  and  the  evidence  convincing,  so  ratified  by  payment  to  the  attorney 

The  reason  for  this  is  manifest  in  the  of  compensation  for  his  services  as  to 

consideration   that  after  the  lapse  of  confirm   the  jurisdiction  and  validate 

time  it  is  very  easy  for  a  party  to  say,  the   judgment.      Ryan    v,    Doyle,   31 

and  under  the  law  swear,  that  an  at-  Iowa  53. 

torney  who  is   perhaps  dead   had  no  Taking    Appaal.  —  If  a    party    has 

authority  to  represent  him,  and  cor-  availed  himself  of  the  advantages  of 
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How  to  BaiM  the  Queition  of  Viillity.— Those  authorities  which  hold 
that  a  domestic  judgment,  founded  on  an  unauthorized  appear- 
ance, is  a  nullity  are  not  agreed  on  the  method  of  raising  the 
question.  In  order  to  enable  a  party  who  has  been  represented 
by  an  unauthorized  attorney  to  be  relieved,  he  must  negative  the 
presumption  of  authority  in  the  attorney ;  and  this  he  cannot 
ordinarily  do  by  an  appeal  or  writ  of  error.*  He  must  apply  for 
relief  either  by  motion  or  by  bill  in  equity ;  he  cannot  attack  the 
judgment  collaterally  and  defensively.* 

an  appeal  entered  by  his  unauthorized  Lawler  v.  White,   27  Tex.   250;   WiU 

attorney,  he  is  estopped  from  denying  kerson  v,  Schoonmaker,  77  Tex.  617. 

his  authority.     Strout  v,  Durham,  23  Belief  in  Equity. — Where  an  attor- 

Me.  483.  ney  fraudulently  or  without  authority 

1.  Harshey  v,  Blackmarr,  20  Iowa  assumes  to  represent  a  party  and  con- 
172.  nives  at  his  defeat,  a  new  suit  may  be 

QnestioiiB  f6r  Trial  Conrt. — Questions  sustained  to  set  aside  and  annul  the 

as  to  the  authority  of  an  attorney  to  former  judgment  or  decree,  and  open 

appear  for  a  party  to  an  action  must  the  case  for  a  new  and  a  fair  hearing, 

be  determined  upon  the  evidence,  and  Miller,  J.,  in  U.  S.  v.  Throckmorton, 

are  peculiarly  within  the  province  of  98  U.  S.  66,  citing  Pearce  v,  Olney,  20 

the  trial  court.     Krause  v,  Hampton,  Conn.  544;  Wierich  v,  De  Zoya,  7  III. 

II  Iowa  457.     See  Vicksburg  Banks'.  385;  Kent  v.   Ricards,  3  Md.  Ch.  392; 

McDowell  (La.,  1894),  15  So.  Rep.  21.  Smith  v,  Lowry,  i  Johns.  Ch.  (N.  Y.> 

The  question  of  the  authority  of  an  320;  De  Louis  v.  Meek,  2  Greene- 
attorney  to  appear  may  be  submitted  (Iowa)  55.  And  that  a  party  may 
to  the  trial  jury  specially.  Vorce  v.  have  relief  in  equity  by  means  of 
Page,  28  Neb.  294.  a   bill,  see  Shelton  v.  Tiffin,  6  How.. 

^ooeeding  for  Beview.  —  A  proceed-  (U.  S.)  163;  Mills  v,  Scott,  43  Fed. 
ing  for  review  is  not  the  proper  rem-  Rep.  452;  Gilman  v.  Prentice,  ir 
cdy.  Floyd  County  Agricultural,  etc.,  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.), 
Assoc.  V.  Tompkins,  23  Ind.  348;  311;  Powell  v,  Spaulding,  3  Greene- 
Bush  V,  Bush,  46  Ind.  83.  See  also  (Iowa)  443;  Handley  v.  Statelor, 
Eldridge  v.  Folwell,  3  Blackf.  (Ind.)  Litt.  Sel.  Cas.  (Ky.)  186.  Compare 
207;  Lane  v.  Fox,  8  Blackf.  (Ind.)  58;  Critchfield  v.  Porter,  3  Ohio  518;  Al- 
Pierson  v,  Holman,  5  Blackf.  (Ind.)  len  v.  Stone,  lo  Barb.  (N.  Y.)  547; 
482;  Collins  z'.  Rose,  59  Ind.  33.  Jones  v.  Williamson,  5  Coldw.  (Tenn.) 

Massaohusetts.  — In  the  case  of  a  do-  371;    Marvel   v,   Manourvier,    14  La. 

mestic  judgment,  the  defendant,  when  Ann.  3;  Giflford  v.  Thorn,  9  N.  J.  Eq. 

sued  thereon,  is  put  to  his  writ  of  er-  702. 

ror  if  he  wants  to  raise  the  question        Motion. — Relief  may  be  obtained  by 

of  an  unauthorized  appearance.     Gil-  a  motion   to   set  aside  or  vacate  the 

man   v.   Gilman,    126   Mass.    27;    Bo-  judgment.      Bradley    v.    Welch,    100 

durtha  v,  Goodrich,  3   Gray  (Mass.)  Mo.   258;  McKelway  v,   Jones,   17  N. 

508;    Finneran    v,    Leonard,   7  Allen  J.  L.  345;  Lyon  v,  Boilvin,  7  111.  629.. 
(Mass.)  54;  Hendrick  v.  Whittemore,         In  New  York  a  motion  is  the  exclu- 

105  Mass.  23;  Brainard  v.  Fowler,  119  sive  remedy,  in  the  absence  of  special 

Mass.  262.  circumstances,  necessitating  a  resort 

2.  Harshey  v.  Blackmarr,  20  Iowa  to  a  court  of  equity.  Vilas  v,  Platts- 
172;  Stevenson  v,  Polk.  71  Iowa  burgh,  etc.,  R.  Co.,  123  N.  Y.  440. 
279;  New  York  v.  Smith  (Super.  See  Campbell  v.  Bristol,  19  Wend.  (N. 
Ct.).  48  N.  Y.  St.  Rep.  586;  Press-  Y.)  loi;  Ray  v.  Rowley,  4  Thomp.  & 
ley  V,  Lamb,  105  Ind.  171;  Pillsbury  C.  (N.  Y.)  43;  New  York  v.  Smith 
V.  Dugan,  9  Ohio  118;  Doyle  v.  Brown,  (Super.  Ct.),  20  N.  Y.  Supp.  666;  Post 
72  N.  Car.  393;  Wolfe  v.  Davis,  74  N.  v.  Charlesworth  (Supreme  Ct.),  21  N. 
Car.  597;  Shelton  v.  Tiffin,  6  How.  Y.  Supp.  168,  where  the  judgment  was 
(U.  S.)  163;  Letney  v.  Marshall,  79  set  aside  and  an  order  made  direct- 
Tex.    515;    Murchison   v.   White,    54  ing  the  attorney  to  pay  it. 

Tex.  82;  Fitch  v.  Boyer,  51  Tex.  344:        Collateral  Attack.— Some  cases  make 
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LadiM. — And  although  a  party  may  have  a  right  to  raise  the 
question  of  the  nullity  of  a  judgment  or  decree  because  of  an 
unauthorized  appearance  by  an  attorney,  this  does  not  excuse,  but, 
in  view  of  public  policy,  requires  him  who  has  been  represented 
by  an  unauthorized  attorney  to  disavow  and  disaffirm  his  action 
promptly  upon  receiving  knowledge  thereof.  If  he  does  not 
thus  speak  when  he  ought  to,  the  court  will  not  hear  him  when 
he  wants  to,  especially  if  his  delay  has  been  prejudicial  to  the 
rights  of  third  parties.* 

Party  Alone  can  BaiM  the  Question. — The  right  of  an  attorney  to  enter 
an  appearance  for  a  party  in  an  action  can  be  called  in  question 
only  by  the  party  himself.* 

no  distinction  between  a  foreign  and  been    rendered   against    a  defendant 

a  domestic  judgment,  and  allow  a  do-  who  has  not  been  within  the  jurisdic- 

mestic  judgment  to  be  attacked  coUat-  tion  of  the  court  during  the  pendency 

erally  and  defensively,  like  a  foreign  of  the  action,  nor  had  notice  thereof, 

one,  when  there  has  been  no  service  upon  an   appearance  by   an   attorney 

of  process  and  an  unauthorized  attor-  without  authority,  he  will,  upon  es- 

ney  has  made  an  appearance.     Cox  v,  tablishing  the  fact  that  the  appearance 

Hill,  3  Ohio  412;    Price  v.  Ward,  25  was   unauthorized,  be   relieved  from 

N.  J.  L.  225;  Hess  V.Cole,  23  N.  J.  L.  the   judgment.      Wiley    v.    Pratt,    23 

116.     Compare  Osborn  v.  U.  S.  Bank,  Ind.  628. 

9  Wheat.  (U.  S.)  829;  Shelton  v.  Tiffin,  Where  a  party  was  within  the  proc- 

6  How.  (U.  S.)  i86;  Compher  v.  Ana-  ess  of  the  court,  although  not  served 

wait,  2  Watts  (Pa.)  490;  Campbell  v.  with  notice,  the  court  will  require  him 

Kent,  3  P.  &  W.  (Ea.)  75;  Miller  v.  to  aver,  in  his  proceedings  to  obtain 

Gaskins,  3  Rob.  (La.)  94;  Sherrard  v,  relief,  that  he  has  a  defense  to  the  ac- 

Nevius,  2  Ind.  241.  tion;  and  the  court  will  stay  proceed- 

It  may  be  doubted  whether  the  dis-  ings  under  the  judgment  while  it  pre- 

tinction  between  foreign  and  domestic  serves  its  lien,  and  permit  the  party  to 

judgments,  with  reference  to  a  collat-  make  his  defense  to  the  original  ac- 

eral  attack,  is  fully  settled;  and  if  so,  tion,  and,  to  the  extent  that  he  may 

whether  it  rests  on  sound  principles,  succeed  in  that  defense,  relieve  him 

If  there  is  a  reason  for  the  distinction,  from  the  effect  of  the  judgment.     Wi- 

it  must  be  that,  in  the  case  of  a  for-  ley  t/.  Pratt,  23  Ind.  629.     See  Floyd 

«ign  judgment,  it  is  impossible,  or  at  County  Agricultural,  etc.,    Assoc,  v, 

least  unreasonable,  to  require  the  de-  Tompkins,  23  Ind.  348;  Hall  v.  Palmer, 

iendant   to  go  to   the   courts   of   the  18  Ind.   5;  State  v.   Holmes,  69  Ind. 

state  which  rendered  it,  and  attack  it  588. 

directly  by  a  bill  or  motion;  hence  he  1.  Harshey  v.  Blackmarr,  20  Iowa 

is  permitted  to  plead  the  want  of  au-  186;  Depew  v,  Dewey,  46  How.  Pr.  (N. 

thority   in   the   attorney,   defensively  Y.  Supreme  Ct.)  441;  Weaver  v.  Jones, 

and    collaterally.      Whereas,    in    the  82  N.  Car.  440;  Doyle  v.  Brown,  72  N. 

case  of  a  domestic  judgment,  it  may  Car.  393;  Pender  v.  Griffin,  72  N.  Car. 

be  deemed  better  to  force  the  party  to  270. 

assail  it  dicectly  (thus  giving  the  court  2.  Baldwin      v,      Foss,      14      Neb. 

an  equitable  control  over  the  proceed-  455. 

ings),  by  prohibiting  him  from  resort-  A  stranger  to  a  domestic  judgment 

ing  to  the  plea  of  a  want  of  authority  cannot  raise  the  question  of  an  un- 

in  the  attorney,  collaterally,  as  a  de-  authorized  appearance.     Thus  a  party 

fense  to  a  scire  facias^  or  direct  action  proceeded  against  by  a  creditor's  bill 

on   the    judgment.      See   remarks   of  as  a  debtor  of  the   judgment  debtor 

Dillon,  J.,  in  Harshey  v,  Blackmarr,  cannot  urge  in  defense  that  the  judg- 

20  Iowa  173.     Compare  Cohn  v,  Kem-  ment  is  void  because  the  defendant 

ber,  47  Cal.   144;  Dillon  v.   Rand,  15  did  not  authorize  the  attorney  to  enter 

Colo.  372.  his   appearance.      Bryans   v.    Taylor, 

Indiana.  —  Where   a  judgment   has  Wright  (Ohio)  246. 
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Withdrawal  of  APPEARANCES.  Appearaaoe. 

XXIY.   WiTHDBAWiL  OF  APPEABAHGS— 1.   Must  Have  Leave  of 

Coiirt. — A  defendant    cannot  withdraw  his  appearance   without 
leave  of  the  court.* 

2.  When  Leave  Oranted. — ^There  maybe  circumstances  connected 
with  the  entry  of  an  appearance  which  will  justify  the  court  in 
allowing  the  appearance  to  be  withdrawn ;  *  but  the  most  usual 
circumstances  which  give  rise  to  the  exercise  of  the  court's  dis- 
cretion in  allowing  an  appearance  to  be  withdrawn  are  where 
the  appearance  has  been  entered  through  fraud  or  mistake ;  the 
courts  readily  grant  leave  to  withdraw  an  unauthorized  appear- 
ance.* 

1.  Dana  v,  Adams,  13  111.  691;  New  without  prejudice  to  an  application  by- 
Albany,  etc.,  R.  Co.  V.  Combs,  13  Ind.  the  plaintiffs  to  add  such  parties  to, 
490;  Young  V,  Dickey,  63  Ind.  31;  Mc-  and  to  serve  them  with,  an  amended 
Arthur  v,  Leffler,  no  Ind.  526.  writ;  Massachusetts  v,  Rhode  Island, 

After  a  defendant,  by  counsel,  has-  I2  Pet.  (U.  S.)  755,  where  a  state  was 

appeared  to  an  action,  without  process  allowed  to  withdraw  her  appearance; 

and  service,  filed  a  demurrer  to  the  U.   S.  v,  Yates,  6  How.  (U.  S.)  605, 

complaint,  and  applied  for  a  change  of  where,    under    the    peculiar    circum- 

venue,   the    court,   except   for    good  stances  of  the  case,  the  appellees  were 

cause  shown,  should  refuse  to  allow  a  allowed    to   strike   out  their  appear- 

withdrawal  of  the  appearance.     Mc-  ance.     See   Arrington    v.    Arrington, 

Arthur  v.  Leffler,  no  Ind.  526.  102  N.  Car.  491,  where  leave  was  re- 

Kotioe  of  Appearance. — A   notice   of  fused, 

appearance    once    served    cannot    be  Waiver  of  Objection. — By  failing  to 

withdrawn  without  leave  of  court  first  object  at  the  time  leave  to  withdraw  is 

obtained;  and  a  notice  withdrawing  a  asked,  the  plaintiff  waives  his  right  to 

prior  general  appearance,  and  service  afterwards  complain;  when  the  plain- 

of  a  qualified  appearance  for  the  pur-  tiff  objects  at  the  time,  and  the  court 

pose  of  objecting  to  the  jurisdiction  errs   in  permitting   the  defendant  to 

of  the  court,  is  ineffectual.      Gait  v.  withdraw,  the  plaintiff's  remedy  is  by 

Provident  Sav.  Bank,  18  Abb.  N.  Cas.  appeal  from  the  judgment  rendered  in 

(N.  Y.  Supreme  Ct.)  431.  the   case.     Cunningham  v,  Spillman, 

The  Beeord. — Where  the  record  is  72  Ind.  62. 
silent  as  to  the  application  and  leave,  English  Practice. — A  judge's  order  to 
but  merely  shows  the  withdrawal,  set  aside  an  appearance  is  of  no  avail 
there  is  no  presumption  that  they  until  served  on  the  opposite  party,  al- 
were  made  and  obtained.  Dana  v,  though  the  clerk  of  appearances  has 
Adams,  13  111.  691.  But  if  the  record  struck  out  the  appearance  in  pursu- 
on  appeal  is  silent  as  to  the  ground  of  ance  of  the  order.  Belcher  v.  Good- 
withdrawal,  the  appellate  court  will  ered,  4  C.  B.  472. 
presume  it  was  done  upon  satisfactory  8.  Simmons  v.  Jacobs,  52  Me.  147; 
evidence  presented  to  the  trial  court.  Bell  v.  Ursury,  4  Litt.  (Ky.)334;  Holy 
Symmes  v.  Major,  21  Ind.  443.  Trinity    Church    v.     St.      Stephen's 

Contra. — The  case  of  Lodge  v.  State  Church  (Supreme  Ct.),  38  N.   Y.  St. 

Bank,  6  Blackf.  (Ind.)  557,  seems  to  Rep.  120.     See  Foreman  v.  Lay,  6  Ala. 

proceed    on    the   ground   that   a  de-  784;  Tilden  v.  Johnson,  6Cush.  (MassO 

fendant  has  a  right,  as  a  matter  of  354. 

course,  to  withdraw  a  voluntary  ap-  In  the  case  of  Woods  v,  Dickinson, 

pearance, — "a  principle  that  we  can-  7  Mackey  (D.  C.)  301,   where  a  solic- 

not  for   a  moment  sanction."    Treat,  itor  had  entered  an  unauthorized  gen- 

C.J.,  in  Dana  v.  Adams,  13  111.  693.  eral  appearance  for  the  defendant  and. 

2.  Camps  v,  Marshall,  L.  R.  8  Ch.  afterwards  a  decree  pro  confesso  was 
462,  where  the  appearance  and  the  ap-  taken,  the  general  appearance  was 
pointment  of  a  guardian  ad  litem  were  stricken  out  and  the  di^cx^^  pro  confesso 
discharged;  Indigo  Co. v.Ogilvy(i89i),  vacated. 

3  Ch.  31,  where  the  defendants  were  al-        A  firm  of  attorneys  being  authorized 
lowed  to  set  aside  their  appearances,     to  appear  for  a  sheriff   in  all  actions 
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3.  Effect  of  a  Withdrawal. — The  withdrawal  of  appearance  leaves 
the  case  as  it  was  before  the  appearance  was  entered.^ 

Plaintiff  Hut  Commenoe  D«  Hovo — ^The  consequence  of  this  doctrine 
may  be  far-reaching.  Where  jurisdiction  has  not  been  obtained 
by  the  service  of  process,  but  only  by  a  general  appearance,  the 
withdrawal  of  the  appearance  takes  away  the  personal  jurisdiction 
of  the  court.  It  is  error  to  render  a  judgment  against  the  defend- 
ant, after  such  withdrawal,  without  first  obtaining  service  of 
process.* 

regularly  commenced  against  him  in  Attom«j  in  Fault. — A  solicitor  who 
his  official  capacity,  appeared  for  him  has  volunteered  an  appearance  can- 
in  a  case,  believing  that  the  summons  not  withdraw  it  merely  because  he 
had  been  served,  which  was  not  so.  said  he  has  no  authority,  the  defend- 
It  was  held  that  the  notice  of  appear-  ant  himself  not  disavowing  the  right 
ance  might  be  withdrawn  by  order  of  to  appear.  Mallet  v.  Girard,  3  Edw. 
the  court.     See  Becks  v.  Lamont,   13  Ch.  (N.  Y.)  372. 

How.    Pr.   (N.    Y.   Supreme   Ct.)  23;  1.  Graham  v.  Spencer,  14  Fed.  Rep. 

Hunt    V,    Brennan,    i    Hun   (N.    Y.)  607:  Lodge  v.  State  Bank,  6    Blackf. 

213.  (Ind.)  557;  Dubois  r.  Glaub,  52  Pa.  St. 

Where  an  attorney,  through  mistake  238;    Michew   v.  McCoy,  3  W.  &  S. 

and  without  authority  from  a  defend-  (Pa.)  501. 

ant  in  an  action,  who  is  not  a  resident  8.  Mc Arthur  v,  Leffler,  no  Ind.  526; 

of  the  state,  appeared  for  him  therein.  Young  v,  Dickey,  63  Ind.  31;  Forbes 

the  notice  of  appearance  should  be  set  v.  Hyde,  31  Cal.  351;  Graham  v,  Spen- 

aside  unconditionally.     Nordlinger  v,  cer,  14  Fed.  Rep.  607;  Eldred  v.  Mich- 

De  Mier,  i8  Civ.  Pro.  Rep.  (N.  Y.  Su-  igan  Ins.  Bank,  17  Wall.  (U.  S.)  54s 

preme  Ct.)  47;  Dillingham  v.  Barron,  [in  this  case  there  was  no  withdrawal 

6  Misc.  Rep.  (N.  Y.  Super.  Ct.)6oo,  26  of  the  appearance,   but  only  of  the 

N.  Y.  Supp.  1 109.  plea;  but  the  opinion  of  Miller,  J.,  as- 

Praotioe. — When  a  special  appear-  sumes  throughout  that  if  the  appear- 
ance is  entered  for  the  purpose  of  ance  also  had  been  withdrawn,  the 
having  an  unauthorized  general  ap-  jurisdiction  must  have  followed  it]; 
pearance  stricken  out  on  motion,  the  Windsor  v,  McVeigh,  93  U.  S.  274 
court  cannot  order  a  commission  to  [holding  that  the  legal  effect  of  strik- 
issue  to  take  testimony  for  the  pur-  mg  out  an  appearance  was  to  recall 
pose  of  ascertaining  whether  the  gen-  the  monition  and  notice].  See  U.  S. 
eral  appearance  was  authorized;  such  v,  Yates,  6  How.  (U.  S.)  605. 
an  order  presupposes  the  entry  of  a  In  Michew  z/.  McCoy,  3  W.  &S.  (Pa.) 
general  appearance,  and  assumes  the  501,  Gibson,  C.J.,  it  was  held  that  no 
very  point  in  issue.  Woods  v.  Dick*  judgment  could  be  entered  against  the 
inson,  7  Mackey  (D.  C.)  301.  defendant    after    the  withdrawal    of 

Laches. — An    unauthorized    appear-  appearance,   though   there   had  been 

ance  will  not  be  set  aside  where  there  personal  service   upon  him.     It  was 

is  laches  and  the  attorney  has  died,  explained  in  a  later  case  that  this  de- 

Vilas  V.  Butler  (Supreme  Ct.),   29   N.  cision  depended  upon  the  particular 

Y.  St.  Rep.  664.  statute  relating  to  ejectment,  and  that 

Oamithee. — Where  an  attorney  ap-  if  personal  service  has  been  made  in  a 

peared  for  garnishees,  the  court  would  personal  action  the  defendant  may  be 

not  strike  out  the  appearance  of  such  defaulted    when    his    attorney   with- 

attornev.     Harding  v,  Hull,  5  Har.  &  draws.     Dubois  v,   Glaub,  52  Pa.  St. 

J.  (Md.)  47S.  238.      See    Lodge  v.    State    Bank,  6 

Pr^udking  Plaintiff. — An  appearance  Blackf.  (Ind  )  557. 
irregularly  entered  by  defendant's  at-  Contra. — In  the  case  of  Creighton  ». 
torney  will  not  be  allowed  to  be  with-  Kerr,  20  Wall.  (U.  S.)8,  there  is  an  in- 
drawn when  the  cause  is  called  for  cidental  remark  of  Hunt,  J.,  (page  13,) 
trial  if  objected  to,  if  such  withdrawal  to  the  effect  that  the  withdrawal  of  an 
will  have  the  effect  to  prejudice  the  appearance  does  not  withdraw  the  ju- 
plaintiff.  Talladega  Ins.  Co.  v,  Lan-  risdiction,  although  there  has  been  nw 
ders,  43  Ala.  115.  service  of  process. 
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If  Defendant  Svnred,  Jttdgn&enVVy  Da&nlt — And  where  a  defendant  has 
been  served  with  process,  and  enters  a  general  appearance  and 
files  pleadings,  the  withdrawal  of  the  appearance  per  se  withdraws 
the  pleadings,  and  a  judgment  by  default  or  nil  dicit  may  be 
entered  against  him.* 

Speeial  Withdrawal. — It  is  competent  to  make  a  special  withdrawal 
of  appearance  without  prejudice  to  the  rights  of  the  plaintiff.* 

Attorney's  Appearanoe  Withdrawn — And  an  appearance  of  the  defend- 
ant may  remain,  although  the  attorney  by  whom  it  was  entered 
has  withdrawn.  The  mere  withdrawal  of  an  attorney  from  the 
case  is  not  a  withdrawal  of  the  client's  appearance.* 

May  Baappear. — After  the  withdrawal  of  an  appearance  the  defend- 
ant may,  under  certain  circumstances,  appear  again  in  the  case.^ 

1.  Gunel  V,  Cue.  72  Ind.  34;  Abdil  ■  a  plea.     The  withdrawal  of  the  plea 

V,  Abdil,  33  Ind.  463;  Sloan  v.  Witt-  could  not  have  the  effect  of  withdraw- 

bank,  12  Ind.  444;  Coffin  v.  Evansville,  ing  the  appearance  of  the  defendant, 

etc.,  R.  Co.,  7  Ind.  413;  Carver  V.  Will-  and    requiring    the   plaintiff  to  take 

iams,  10  Ind.  267;  Smith  r.  Foster,  59  steps  to  bring   that  defendant  again 

Ind.  595;  Young  v.  Dickef ,  63  Ind.  31;  within  the  jurisdiction  of  the  court. 

Dunkle  v,  Elston,   71   Ind.  585;  Good  Having  withdrawn  that  plea  he  was 

V.  Martin,  i  Colo.  4oi5;  Dana  r.  Adams,  in  condition  to  demur,  to  move  to  dis- 

13   111.  691;    Heuck    V,    Todhunter,  7  miss  the  suit  if  any  reason  for  that 

Har.  &  J.  (Md.)  276.  could  be  found,   or  to  file  a  new  and 

He  is  not  entitled  to  notice  of  the  different  plea,  if  he  chose,  either  with 

application   for  judgment.     Davy  v.  the   other   defendants  jointly   or   for 

Mertlock,  87  Wis.  578.  himself.     He   was   not,  by  the  with- 

Contra. — Where   an   attorney,   after  drawal  of  the  plea,  out  of  court.  Such 

tiling  a  plea  to  the  merits,   withdraws  a  doctrine  would  be  very  mischievous 

his'  appearance,   this   does  not  with-  in  cases  where,  as  it  is  very  often,  the 

draw   the   plea,   and  a  trial  must  be  first  and  only  evidence  of  the  appear- 

had.  Mason  v.  Abbott,  83  111.  445.  But  ance  of  a  party  is  the  filing  of  his  plea, 

this  ruling  was  probably  on  the  ground  answer,  or  demurrer.     The  case  might 

that  the  attorney  only  withdrew  his  rest  on  this  for  a  long  period  before 

own,  not  his  client's,  appearance.  it    was  ready  for  trial,  when,  if  the 

Withdrawal  of  a  Pleading.  —  While  party  could  obtain  leave  of  the  court  to 
the  withdrawal  of  an  appearance  will  withdraw  his  plea  (a  leave  generally 
operate  to  withdraw  a  pleading,  the  granted  without  objection)  he  could 
converse  is  not  true;  the  withdrawal  thereby  withdraw  his  appearance,  the 
of  a  pleading  does  not  withdraw  an  plaintiff  is  left  to  begin  de  novo,*'  Per 
appearance,  even  though  the  appear-  Miller,  J.  in  Eldred  v.  Michigan  Ins. 
ance  itself  was  made  through  the  me-  Bank,  17  Wall.  (U.  S.)  545. 
dium  of  the  pleading,  without  process.  2.  Creighton  v.  Kerr,  i  Colo.  509; 
Eldred  v.  Michigan  Ins.  Bank,  17  20  Wall.  8.  In  such  a  case  the  plain- 
Wall.  (U.  S.)  545;  Dana  v,  Adams  13  tiff  is  in  the  same  position  as  if  such 
III.  691;  Dart  V.  Hercules,  34  111.  395;  appearance  had  not  been  withdrawn 
Williams  v,  Huling,  43  Tex.  113.  See  or  in  any  manner  qualified.  Creighton 
Kennedy  v.  Young,  25  Ala.  563.  v.  Kerr,  i  Colo.  509. 

*'It  is  said  that  the  withdrawal  of  the  Where  a  defendant  withdraws  after 

plea  of  Anson  Eldred  left  the  case  as  to  pleading  to  the  merits  and  agreeing  to 

him  as  though  he  had  never  filed  the  a  judgment,  his  withdrawal  is  without 

plea,    and    that,    never  having  been  effect,  and  merely  means  that  he  does 

served  with  process,  he  was  not  liable  not  wish  to  incur  more  costs.     Habich 

to  the  personal  judgment  of  the  court,  v,  Folger,  20  Wall.  (U.  S.)  i. 

We  do  not  agree  to  this  proposition.  3.  Creighton  v,  Kerr,    20  Wall.    8; 

The  filing  of  the  plea  was  both  an  ap-  Wilson  v.   Hilliard  (Pa.,  1886),  5  Atl. 

pearance   and  a  defense.     The  case  Rep.    258;   Mason    v,    Abbott,   83  111. 

stood  for  the  time  between  one  term  445. 

and  another  with  an  appearance  and  4.  Terrell  v.  State,  66  Ind.  570. 
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By  Charles  C.  Moo&e. 

I  Eight  to  be  Heard  by  Cottkbel,  699. 

IL  REGtLATDrG  TiME,  NUXBEB,  AED  OBBEB  07  ABGUMSKTB,  701. 

1.  Limiting  Time,  701, 

2.  Limiting  Number,  705. 

3.  Regulating  Order,  705. 

m.  OPEKIKG  AEGTrHEKTS,  706. 
IV.  COECLITDIHG  ABGUMEHTS,  708. 

V.  Beading  or  Abouimg  Law  to  the  Jubt,  70^ 

1 .  In  Civil  Cases,  709. 

2.  In  Criminal  Cases,  711. 

VL  Legitikate  Debate,  713. 

VH  Use  of  Pleadings,  717. 

vnL  ComcENTs  on  Faiiube  of  A0CU8ED  to  Testift  in  a  Cbdonal 
Case,  718. 

1.  General  Scope  and  Effect  of  Statutory  Provisions,  718. 

2.  What  Constitutes  Improper  Comment,  723. 

3.  What  Allusions  are  Too  Remote,  723. 

4.  Effect  of  Improper  Comments,  724. 

IX.   COKMENT  ON  DEFENDANT'S  OMISSION  TO  CALL  HIS  WiFE,  725. 

X.  Comments  on  Failube  of  a  Pabtt  to  Testify  in  a  Ciyil  Case, 

726. 

XL  Pbosecuting  Attobney's  Exfbession  of  Pebsonal  Belief,  726. 
xn.  Comments  on  Mattebs  Not  in  Evidencs,  727. 

1.  In  General,  727. 

2.  Retaliatory  Statements,  731. 

3.  Accusations  of  Tampering  with  Witnesses,  733. 

4.  Comments  on  Result  of  Former  Trials,  734. 

5.  Stating  or  Commenting  on  Excluded  Evidence,  735. 

6.  Facts  of  General  or  Local  History,  736. 

7.  Comments  on  Character  or  Credibility   of  Parties  or    Wit* 

nesses,  738. 

8.  Reading  from  Books,  739. 

9.  Reading  Extracts  from  Newspapers,  740. 

10.   Use  of  Papers,  Diagrams,  Maps,  and  Almanacs,  740. 

xnL  Appeals  to  Sympathy  and  Pbejttdige,  742. 

1.  Appeals  to  Sympathy,  742. 

2.  Appeals  to  Ij)cal,  National,  or  Rel^ious  Prejudice,  742. 

3.  Appeals  to  Prejudice  against  Corporations,  744. 

4.  Invective  and  Abuse,  747. 
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XIV.   iHTEBSUPTIOirS^  750* 

1.  By  the  Court,  750. 

2.  By  Counsel,  751, 

XT.  New  Trials  fob  Abuses  of  Abguxent^  751. 

1.  By  the  Trial  Court,  751. 

2.  By  Appellate  Courts.  752. 

3.  Objections  for  Improper  Remarks,  753. 

4.  Exceptions  and  Bills  of  Exceptions,  755. 

XVI.  Amicus  Cubije,  759. 

As  to  Written  Arguments,  see  BRIEFS. 

As  to  Right  to  Open  and  Close,  see  OPEN  AND  CLOSE. 

L  Eight  to  be  Heabd  by  Coubsel.— In  all  criminal  cases  the 
defendant  has  an  absolute  right  to  be  heard  by  counsel  in  argu- 
ment to  the  jury;*    and  in  all  civil  cases  the  parties  have  the 

1.    Williams  v.  Com.,  82   Ky.   640;  jury,  and   the  latter  replies  that   he 

Sodousky  v.  McGhee,  4  J.  J.  Marsh,  only  wishes  for  time   to   prepare  in- 

(Ky.)27i;  Stewarts.  Com.,ii7Pa.  St.  structions,  which  is  granted,  and  the 

378;  Cathcart  v.  Com.,  37  Pa.  St.  108;  instructions  are  refused,  it  is  discre- 

Ward  z/.  Com.,  3  Leigh  (Va.)743;  Roe  tionary   with   the  court   whether    the 

V.   State,  25  Tex.  App.  33;  Smith  v.  counsel  shall  or  shall  not  afterwards 

Marx,  93  Ala.  311.  address  the  jury.     Herrington  v,  Pou- 

Conrt-martial. — The  right  extends  to  ley,  26  111.  94. 

a  hearing  before  a  court-martial.    Peo-  Legislative     Begulation. — Arkansas 

pie  V.  Van  Allen,  55  N.  Y.  31.  Const.,  art.  2,  §  10,  declares  that  in  all 

Appeals. — The  constitutional  right  to  criminal  prosecutions  the  accused  shall 

be  heard  in  person  is  confined  to  the  enjoy  the  right  **  to  be  heard  by  himself 

trial  at  nisi prius,  and  does  not  extend  and    his   counsel."     It   is   within   the 

to  the  hearing  of  an  appeal   from  a  legislative  power  to  regulate  this  right, 

verdict  and   judgment   of  conviction.  Roberts  v.  State,  14  Ga.  18,   58  Am. 

Tooke  V.  State,  23  Tex.  App.  10.  Dec.  528.     And  the  effect  of  Mansf. 

Waiver  of  Eight  to  Argnment.— In  a  Dig.  Ark.  §  2263,  allowing  to  the  at- 

criminal  case,  after  the  evidence  had  torney  for  the   state   the  concluding 

all  been  introduced,  a  request  was  com-  argument,  is  to  leave  it  to  the  discre- 

municated  to  the  counsel  for  the  state  tion  of  the  court  to  refuse  a  defendant's 

and  for  the  defendant  from  six  of  the  request  to  be   heard  in   person  after 

jurors  that  the  case  be  submitted  to  the  he  has  been  heard  by  counsel  and  the 

jury  without  argument  on  either  side,  state's  attorney  has  concluded.     Will- 

and  this  was  done.     It  was  held  that  iams  v.  State  (Ark.,  1891),  16  S.  W. 

the  request  was  not  indicative  of  any  Rep.  816.     See  also  State  v,  Garig,  43 

settled  opinion  of  the  jurors,  and  that  La.  Ann.  365. 

the  defendant's  election  not  to  address  Qnestions  c^  Law  to  the  Court. — It  is 
the  jury  was  a  voluntary  waiver,  not  reversible  error  for  the  court  to  de- 
State  V.  Holden,  42  Minn.  255.  cline  to  hear  arguments  addressed  to 

Piatt  V,  Head,  35  Kan.  282,  is  an  in-  himself  upon  questions  of  law.  Howel 
stance  of  an  express  waiver  in  a  civil  v.  Com.,  5  Gratt.  (Va.)  668;  Long  v, 
case.  See  also  Gotten  v.  Rutledge,  33  State,  12  Ga.  331,  an  argument  of  a  mo- 
Ala.  115,  where  it  was  held  that,  when  tion  to  arrest  judgment  and  grant  a 
the  right  has  been  waived,  it  is  not  re-  new  trial.  See  also  Miller  v.  State,  32 
vived  by  allowing  either  party  to  read  Tex.  Crim.  App.  266;  Com.  v.  Porter, 
to  the  jury  upon  their  return  into  court  10  Met.  (Mass.)  287. 
for  information  a  piece  of  evidence  Statement  to  the  Court  Before  Sentenoe. 
which  had  been  properly  read  to  them  — It  seems  to  have  been  conceded  in 
before  they  retired.  State   v,   Reininghaus,   43   Iowa   151, 

If    the    court    inquires   of   counsel  that  a  defendant  after  conviction  has 

whether    he   desires    to   address  the  the  right,  before  sentence,  to  be  heard 
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same  right  wherever  a  question  of  fact  is  submitted  to  the  jury  or 
the  evidence  is  conflicting.^ 

either  by  himself  or  through  counsel  absolute  right,  and   manifest   error. 
in  the  way  of  presenting  to  the  court  As  a  general   proposition,  we  thinlr 
circumstances  in  mitigation.  this  is  unquestionably  true.    A  party 
Xxolading  the  Jury  During  Intarloou-  to  a  lawsuit  has  a  right  to  be  heard. 
toryArgumants. — It  is  within  the  discre-  not  merely  in  the  testimony  of  wit- 
tion  of  the  trial  court  to  exclude  the  nesses,  but  also  in  the  argument  of  his 
jury  during  the  argument  of  counsel  counsel.     It  matters   not    how  weak 
upon  instructions  asked  as  to  the  law  and   inconclusive   his  testimony  may 
of  the  case,  and  the  question  is  not  be,  if  it  is  enough   to  present  a  dis- 
affected by  a  constitutional  provision  puted  question  of  fact  upon  which  he 
securing  to  the  accused  a  public  trial  is  entitled  to  a  verdict  of  the  jury,  he 
before  an  impartial  jury.      State   v.  has  a  right  to  present  in  the  argument 
Coella,  3  Wash.  99.  of  his  counsel  his  view  of  the  case. 
1.  Uouck  V,  Gue,  30  Neb.  113;  Smith  This  is  not  a  matter  of  discretion  on 
V,  Marx,  93  Ala.  311.  the  part  of  the  court,  but  an  absolute- 
Hot  a  Matter  of  Diieretion. — In  Fa-  right  of  the  party.     Courts  doubtless 
reira  v.  Smith  (C.  PI.),  22  N.  Y.  Supp.  may  prevent  their  time   from  being 
939,  Judge  Pryor  said  :  *'  Be  the  issue  unnecessarily  occupied  by  prolix  ar- 
simple  or  complex,  counsel  have  a  le-  guments,  and  so  may  limit  the  time 
gal  right  to  be  heard  upon  it  before  which  counsel  shall  occupy.    And  if 
the  jury.     If  the  court  may  deny  the  the  restriction  is  a  reasonable  one,  in 
privilege  upon  the  assumption  that  the  view   of  the  questions  involved  and 
case  is  too  plain  for  argument,  then  the  testimony  presented,  there  will  be 
the  exercise   of  the   privilege  stands  no  error.  State  v.  Riddle,  20  Kan.  716. 
not  upon  the  legal  right  but  upon  the  But  limiting  the  time  of  an  argument 
misconception  or  caprice  or  arbitrary  and  refusing  to  permit  any  argument  at 
volition  of  the  court.     To  this  propo-  all  are  entirely  different  matters.  The 
sition  I  cannot  assent.    The  dictum  in  one  is  the  exercise  of  a  discretion,  the- 
its  support  (People  v.  Cook,  8  N.  Y.  other  is  a  denial  of  a  right.  Weeks  on. 
77,  59  Am.  Dec.  451)  is  of  no  author-  Attorneys  at  Law,  pp.  209,  213,  8§  no, 
ity,   and   is    repugnant  alike    to  the  115;    Proffat  on   Jury  Trials.  §  248; 
rights   of  litigants    and   the   duty   of  Garrison   v,   Wilcoxson,    11   Ga.    154; 
counsel.    2  Rum.  Pr.  304;  Douglass  v.  People  v.  Keenan,  13  Cal.  581;  Com. 
Hill,  29  Kan.  527,  per  Brewer,  J.;  Gar-  v.  Porter,  10  Met.  (Mass.)  263;  Com. 
rison  v,  Wilcoxson,  11  Ga.  154."  v.  Austin,  7  Gray  (Mass.)  si;  Tobin  v. 
In  Douglass  v.  Hill,  29  Kan.  527,  an  Jenkins,  29  Ark.   151;  Dobbins  v.  Os- 
action  to  recover  the  value  of  a  stock  wait,  20  Ark.  619;  Wilkins  v.  Ander- 
of  goods,  tried  before  a  jury,  the  de-  son,  11  Pa.  St.  399;  Brooks  v.  Perry, 
fendant  claimed  the  right  to  argue  the  23  Ark.    32;   Bertrand  r.  Taylor,  32: 
questions  of  fact  to  the  jury,  but  the  Ark.  470;  Cory  ».  Silcox,  5  Ind.  370;. 
court  refused  to  permit  an  argument.  State   v.    Page,   21   Mo.   257,  64  Am. 
"This  ruling,"  said  Brewer,  J.,  "is  Dec.  229;   Freligh  v,   Ames,   31  Mo. 
alleged   as   the  principal    ground  for  253;  Trice  v.  Hannibal,  etc.,R.  Co., 
reversal.     The  court,   in  its   instruc-  35    Mo.   416;    Burson   v,  Mahoney,  6- 
tions,   submitted  to  the  jury  a  ques-  Baxt.  (Tenn.)  304;  Colwell  v.  Brower, 
tion  of  fact  in  these  words:  *  If  you  75    111.    516;     Penhryn    Slate    Co.    r. 
find  from  the  evidence  that  at  the  time  Meyer,    8    Daly    (N.    Y.)    61;     Mil- 
of  the  conversion  of  the  property  the  lerd   v.   Thorn,   56  N.  Y.  402."    The 
plaintiff  was  the  owner  of  it,  it  will  be  learned    judge    conceded,     however, 
your  duty  to  find  a  verdict  in  her  favor  that  when  there  is  no  evidence  in  the- 
for  the  value  of  the  property.'    Coun-  case   legally  sufficient   from  which  a 
sel  insist  that  wherever  a  question  of  jury  could  legitimately  find  a  verdict 
fact   is   submitted  to  a  jury,  counsel  in   favor  of  a  party,  the  court  may 
have  a  right  to  be  heard  in  the  argu-  properly  refuse  any  argument  in  be- 
ment  thereon;   and   while   it   is   true  half  of  such  party  to  the  yixy^  citing- 
that  the  court  has  a  discretion  in  re-  to  this   point   Bankard  v,    Baltimore, 
stricting  the  time  to  be  occupied  in  etc.,  R.  Co.,  34  Md.  197,  to  which  ma3r 
such  argument,  they  claim  that  to  re-  be  added  Lindley  v.  Atchison,  etc.,  R. 
fuse  any  argument  is  a  denial  of  an  Co.,  47  Kan.  432;  Harrison  v.  Park»  i: 
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TL  BMULAinro  Tm,  Huxbeb^  ahd  Obdsb  of  AsouxEi^Ta— 1. 
Limiting  Time— Pow«r  to  Limit  Time. — The  right  to  be  heard  by 
counsel  is  no  more  generally  recognized  or  sustained  by  authority 
than  the  power  of  courts  to  prevent  abuse  by  limiting  arguments 
within  reasonable  bounds  in  criminal  as  well  as  in  civil  cases.^ 

Matter  of  iMicration. — In  the  absence  of  statutory  provisions  pre- 
scribing the  practice*  it  rests  in  the  sound  discretion  of  the  court 

J.  J.  Marsh.  (Kjr*)  I73;  Neidig  v.  Cole,  Time  Limited  Daring  the  Argument. — 

13  Neb.  39;   Dickerson  v,  Burke,  25  In  Vaughan  v.  State,  58  Ark.  353,  it 
Oa.  225.  was  deemed  to  be  the  better  practice 

Argnment  After  Additional  Instmetiona  to  limit  the  time  before  the  beginning 

to  Jury. — The  court  may,  in  its  discre-  of  the  argument,  if  at  all ;  but  in  the 

tion,  refuse  to  permit   further  argu-  absence  of  an  affirmative  showing  as 

ment  by  counsel   after  an  additional  to  how  the  appellant  was  prejudiced, 

charge  to  the  jury  returning  into  court  it  was  held  not  to  be  error  to  notify 

ior  instructions.      Wilkinson    v,    St.  the  attorney  making  the  closing  argu- 

Louis    Sectional   Dock   Co.,   102  Mo.  ment  for  the  defendant  that  he  would 

J30.  be  limited  to  twenty  minutes  longer 

Argoing  %  Gaie  and  Tettiiying  at  a  after  he  had  spoken  three  hours,  and 

'WitnoM. — If  a  rule  of  the  court  pro-  he  and   his  colleague    had   occupied 

hibits  an  attorney  who  is  a  witness  in  eight  hours  in  argument. 

A  case  from  arguing  the  case  without  2.  North  Garoliaa  Statute. — Under  the 

permission  of  the  court,  such  permis*  North    Carolina    statute     permitting 

sion   may  properly  be  given   by  the  **any  counsel  appearing  in  any  civil 

court.     Branson  v,  Caruthers,  49  Cal.  or  criminal  case"  to  address  the  court 

374.  or  jury  '*  for  such  a  space  of  time  as 

Oral  Argument  on  Appeal.  —  It   was  in  his  opinion  may  be  necessary,"  the 

lield  by  Elliott,  J.,  in  De  Votre  v,  Mc-  court   has   no  discretion    to    restrain 

Cerr,  14  Colo.  577,  that  the  privilege  counsel.    State  v.  Miller,  75  N.  Car.  75. 

of  being  heard  orally  before  the  ap-  Iowa. — The  same  practice  obtains  in 

pellate  court  prior  to  final  judgment  is  Iowa  under  Miller's  Rev.  Code,  g  2783 

a  right  which,  though  subject  to  rea-  providing  that  *' the  court  may  restrict 

sonable  regulation  by  the  court,  can-  the  time  of  an  attorney  in  any  argu- 

not  justly  be  denied  to  any  party  liti-  ment  to  itself,  but  shall  not  do  so  in 

gant  making  seasonable    application  any  case  before   the  jury."     Hall  v, 

therefor.     In  the  same  case.  Helm,  C.  Wolff,   61  Iowa   562,  illustrating    the 

J.,  expressly  refrained  from  declaring  inconvenience  resulting  from  this  rule. 

an  opinion  as  to  a  party's  constitu-  The  Oregon  Statute  providing  that  the 

tional  right  to  an  oral  argument.  The  whole  time  occupied  in  argument  shall 

same  judge,  in  delivering  the  opinion  not  exceed  two  hours  on  either  side 

of    the    court  in  Butler  v.  Rockwell,  does  not  deprive  the  court  of  a  discre- 

17  Colo.  290,  also  found  it  unnecessary  tion  to  limit  to  a  shorter  time.     Hurst 

to  consider  that  point;  but,  in  behalf  v.  Burnside,  12  Oregon  526. 

of  the  court,  he  affirmed  that  if  a  party  In  Connecticut,  each  party  from  time 

interposes  no  request  for  an  oral  a^gu-  immemorial  having  had  the  privilege 

ment,  in  pursuance  of  the  rule  of  that  of  two  counsel,  the  statute  (Gen.  Stat. 

court  allowing  such  arguments  upon  Conn.,  1875,  p.  61,  §  59)  providing  that 

"timely  request,"  it   is   a  waiver  of  in  no  trial  shall  counsel  occupy. more 

any  right  he  may  have  in  the  prem-  than  an  hour  in  argument  unless  the 

Ises.  court  on  motion  before  the  commence- 

1.  Wingo  V,  State,  62  Miss.  311;  Syl-  ment  of  the  argument  allows  a  longer 

Tester  v,  Jerome  (Colo.,  1893),  34  Pac.  time  was  construed  to  give  counsel  an 

Rep.  760;  Yeldellz'.  State  (Ala.,  1894),  absolute  right  to  consume  two  whole 

14  So.  Rep.  570.  hours  between  them.    State  t^.  Nyman, 
Arguing  Exceptions. — Counsel  cannot  55  Conn.  17,  granting  a  new  trial  for 

insist  on  arguing  exceptions  for  irreg-  refusing  to  allow  the  senior  counsel 

nlarities  after  the  court  has  declined  to  one  hour  and  the  fraction  of  an  hour 

hear  argument.     Miller  v.   State,  32  not  used  in  the  previous  argument  of 

Tex.  Crim.  Rep.  266.  his  associate. 
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to  put  a  proper  limit  to  the  time  to  be  consumed  by  counsel 
in  argument,  a  discretion  with  which  an  appellate  court  will  not 
interfere  unless  the  time  was  made  so  short  as  to  be  manifestly 
prejudicial  to  the  rights  of  the  party  complaining.* 

Ho  ProciM  Rule. — As  each  case  differs  from  another  in  the  mag- 
nitude of  the  interests  involved,  and  in  the  variety  and  number  of 
the  facts  in  evidence,  the  courts  do  not  attempt  to  lay  down  any 
precise  rule. 

In  Criminal  Gmm  it  has  been  held  not  unreasonable  to  restrict 
each  side  to  five  hours,*  three  hours,*  two  hours,*  one  and  three 
fourths  hours,^  one  hour  and  a  half,*  one  hour  and   ten  min- 

1.  People  z/.  KeUy,  94  N.Y.  526;  State  Penonai  Convonlenee    of   Judge.— In 

V.  Shores,  31  W.  Va.  491,  13  Am.  St.  Senior  v,  Brogan,   66  Miss.    178,  the 

Rep.  875;  Dobbins  v.  Oswalt,  20  Ark.  court  dissented  from  the  proposition 

624;   Vaughan  v.  State,  58  Ark.  353;  that  the  presiding  judge  may  limit  the 

Brooks  V,  Perry,  23  Ark.  32;  Sylvester  argument  in  order  to  promote  his  per- 

z/.Jerome(Colo.,  1893),  34  Pac.  Rep. 760,  sonal  convenience;  as,  for  instance,  in 

an  argument  to  the  court;  Groth  v.  that  case,  to  enable  him   to  catch  a 

Kersting  (Colo.,  App.,  1894),  36  Pac.  train. 

Rep.  156,  an  argument  on  exceptions  Trial  for  Felony— Bole  in  0«orgia. — In 

to  a  referee's  report;  Duniap  v.  Fox  Williams  v.  State,  60  Ga.  367,  it  was 

(Miss.,  1887),  2  So.  Rep.  169;  White  v,  said  that  the  length  of  argument   in 

People,   90  111.  117,  32  Am.  Rep.   12;  the  trial  of  a  felony  is  not  a  matter 

Monmouth  Min.,  etc., Co.  z'.  Erling,  148  for   predetermination  by   the    court: 

111.  521;  Douglass  V,  Hill,  29  Kan.  527;  that  as  the  argument  progresses  the 

People  V,  Green,  99  Cal.  564:  State  v.  court  may  confine  its  range  to  the  facts 

Collins,  70  N.  Car.  241,  intimating  that  and  law  of  the  case  and  may  interdict 

such  a  discretion  is  not  in  any  case  idle  repetition,  but  that  while  counsel 

subject  to  review  [see  State  v.  Miller,  speak  to  the  point  in  good  faith,  wast- 

75  N.  Car.  75];  State  v.  Page,  21  Mo.  ing  no  time,  the  court  ought   to  be 

257,  64  Am.  Dec.  229;  State  V.Williams,  patient  and  hear  what  is   said.     See 

69  Mo.  no;  Trice  v.  Hannibal,  etc.,  R.  also  on  the  same  point  the  dissenting 

Co.,  35  Mo.  416;  State  v.  Linney,  52  Mo.  opinion  of  Scott,  J.,  in  State  v.  Page, 

40;  Freligh  v,  Ames,  31  Mo.  253;  State  21  Mo.  257,  64  Am.  Dec.  220. 

V.  Hoyt,  47  Conn.   518,  36  Am.  Rep.  The  law  in  Georgia  has  been  modi- 

89;  Sullivan  v.  State,  46  N.  J.  L.  446;  tied  by  No.  6  of  the  New  Rules  of  the 

Mansfield  v,  State(Tex.  Ct.  App. ,1894),  Superior  Court,  adopted  since  the  case 

24  S.  W.  Rep.  901.     See  also  Sullivan  of  Williams  v.  State,  60  Ga.  367,  was 

v.  State,  47  N.  J.  L.  151;  Harrison  v,  decided.     See  Wallace  v.  State  (Ga., 

State,  8  Tex.  App.  183;  Word  v.  Com.,  1894),  20  S.  E.  Rep.  250. 

3  Leigh  (Va.)  744;  Southern  Kan.  R.  2.  Weaver  v.  State,  24  Ohio  St.  584; 

Co.  V,  Michaels,  49  Kan,  388;  Cory  v.  State  v.  Shores,  31  W.  Va.  491, 13  Am. 

Silcox,  5  Ind.  370;  Cohen  v.  State  (Ga.,  St.  Rep.  875,  a  burglary  case;  State  v. 

1893),  .17  S.  E.  Rep.  859,  the  latter  case  Hoyt,  47  Conn.  518,  36  Am.  Rep.  89,  a 

holding  that  it  was  not  ground  for  a  murder  case  where  the  whole  of  the 

new    trial    that    the    court    required  time  allotted  was  not  actually  used, 

counsel   for  the  accused  to  make  his  8.  Hart  v.  State,  14  Neb.  572,  where 

concluding  argument  during  the  time  it  did  not  appear  that  any  more  time 

usually  taken  for  the  dinner  recess,  was  needed. 

the  whole  argument  being  made  at  the  4.  Com.  v.  Buccieri,  153  Pa.  St.  535. 

proper  stage  of  the  case.  5.  State  v.  Hall,  31  W.Va.  505,  where 

Sileneeof  Judge  when  Asked  for  Time. —  one  of  the  prisoner's  counsel  was  still 

Counsel  has  no  right  to  infer  that  time  arguing  when  his  time  expired  and  he 

for  argument  is  granted  beyond  that  was  called  down. 

fixed  by  a  rule  of  court  from  the  silence  6.  State  v,  Collins,  70  N.  Car.  241; 

of  the  judge  when  asked  informally,  Cunningham   v.    Com.,   88  Va.  37,  a 

"  How  much  time  are   you  going  to  prosecution  for  assault  with  intent  to 

give  us?"    Clarke z/.  State,  89 Ga.  768.  rape,  where  no  objection  was  made 
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utes,*  one  hour,*  thirty  minutes,*   and    twenty-five    minutes.* 

On  the  other  hand,  new  trials  were  granted  where  counsel  for 

each  side  was  limited  to  one  hour,*  forty-five  minutes,*  half  an 


until  after  the  prosecuting  attorney 
had  concluded  his  argument  and  the 
witnesses  were  few  and  the  facts  lim- 
ited. See  also  Mansfield  v.  State  (Tex. 
Crim.  App.,  1894),  24  S.  W.  Rep.  901. 

1.  Kizerz/.  State,  12  Lea  (Tenn.)  564, 
a  capital  case  where  the  prisoner  was 
defended  by  three  counsel. 

8.  State  V,  Williams.  69  Mo.  no. 

8.  State  V.  Page.  2Z  Mo.  257,  64  Am, 
Dec.  229,  where  Scott,  J.,  dissented^ 
disapproving  limitations  of  arguments 
in  advance. 

People  V.  Kelly,  94  N.  Y.  526,  where 
the  time  allotted  to  the  defendant's 
counsel  was  thirty  minutes  and  to  the 
district  attorney  twenty-five  minutes, 
and  it  appeared  that  the  former  was 
stopped  by  the  court  at  the  expiration 
of  his  time,  but  the  latter  continued 
his  address  for  five  minutes  more  than 
his  prescribed  time,  when  he  was 
stopped.  It  was  held  that  the  circum- 
stances did  not  tend  to  show  an  abuse 
of  discretion  on  the  part  of  the  court; 
that  the  defendant's  counsel  had  the 
right  to  ask  the  court  to  stop  the  dis- 
trict attorney  at  the  expiration  of  his 
time,  and,  not  having  done  so,  had 
waived  any  ground  of  complaint.  The 
trial  was  begun  and  the  evidence  on 
both  sides  submitted  the  same  day. 
The  questions  of  fact  were  not  numer- 
ous and  the  testimony  was  not  com- 
plicated. 

A  limitation  of  defendant's  counsel 
to  thirty  minutes  and  the  attorney  for 
the  state  to  fifteen  minutes  was  sus- 
tained in  Lee  v.  State,  51  Miss.  566,  a 
case  which  is  disapproved,  however, 
in  Wingo  v.  State,  62  Miss.  311. 

In  Georgia^  where  a  defendant  was 
indicted  for  assault  with  intent  to 
murder,  but  the  solicitor-general  an- 
nounced that  he  would  ask  for  a  con- 
viction only  for  the  offense  of  stabbing, 
and  the  trial  judge  stated  that  he  would 
instruct  the  jury  not  to  convict  for  a 
felony,  and  in  fact  did  so  instruct,  it 
was  held  that  there  was  no  error  in 
refusing  to  allow  counsel  for  the  ic- 
cused  two  hours  for  argument  nor  in 
limiting  his  argument  to  thirty  min- 
utes, under  the  rule  applicable  in  cases 
of  misdemeanor.  Wallace  v.  State  (Ga. , 
1894),  20  S.  E.  Rep.  250.  The  rule  re- 
ferred to  is  No.  6  of  New  Rules,  Su- 


perior Court,  adopted  subsequent  to 
the  decisions  in  Hunt  v.  State,  49  Ga. 
255,  and  Williams  v.  State,  60  Ga.  367. 

4.  Mansfield  v.  State  (Tex.  Ct.  App., 
1894),  24  S.  W.  Rep.  901,  a  prosecu- 
tion for  keeping  a  disorderly  house, 
where  the  facts  were  of  easy  solution 
and  there  was  nothing  in  the  testi- 
mony requiring  extended  argument  by 
either  side;  Yeldell  v.  State  (Ala., 
1894),  14  So.  Rep.  570,  where  defendant 
was  tried  for  assault  with  intent  to 
murder  and  convicted  of  assault  and 
battery,  the  witnesses  being  few  and 
there  being  little  conflict  as  to  the 
facts. 

5.  Wingo  V.  State,  62  Miss.  311, 
where  the  evidence  was  circumstantial 
and  conflicting  and  the  accused  was 
defended  by  two  counsel;  People  v. 
Green.  99  Gal.  564,  a  trial  for  robbery 
lasting  five  days,  three  of  which  were 
occupied  in  hearing  24  witnesses,  the 
evidence  being  *'  voluminous,  partly 
circumstantial,  and  extremely  conflict- 
ing. 

In  People  v.  Labadie,  66  Mich.  702, 
A  standing  rule  of  the  court  provided 
that  '*no  less  than  one  hour  on  each 
side  shall  be  allowed  to  counsel,  if  de- 
sired, in  summing  up  a  case,  and  not 
more  than  two,  unless  the  court  shall 
otherwise  order."  Sherwood,  J.,  said: 
*'  In  a  criminal  case  like  the  one  under 
consideration  [assault  with  intent  to 
murder]  the  time  such  counsel  should 
occupy  in  addressing  the  jury  within 
the  limits  of  the  rule  should  be  left  dis- 
cretionary with  the  counsel  when  act- 
ing in  good  faith."  The  case  had  con- 
sumed two  days,  and  a  new  trial  was 
granted  because  the  court  allowed  only 
one  half-hour  for  each  of  two  coun- 
sel for  the  accused. 

6.  Walker  v.  State,  32  Tex.  Grim. 
Rep.  175,  where  the  court  insists  that 
the  presence  and  argument  of  his 
counsel  is  not  only  beneficial  to  the 
defendant  but  also  to  the  court  in  the 
furtherance  of  justice  and  the  vindica- 
tion of  law.  "  There  is  no  judge, 
however  able  and  learned,  and  no  jury, 
however  intelligent,  but  may  be  bene- 
fited and  receive  valuable  assistance 
in  reaching  a  correct  conclusion  from 
the  argument  of  counsel.  Especially 
is  this  true  in  cases  like  the  one  at  ban 
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hour,*  seventeen  minutes,*  and  five  minutes.* 

In  GiTil  Cum  it  has  be6n  declared  a  proper  exercise  of  discretion 
to  limit  an  argument  to  one  hour  and  a  half,^  or  to  limit  argu- 
ments to  one  hour  on  each  side,*  forty-five  minutes,*  twenty-five 
minutes,^  twenty  minutes,*  ten  minutes,*  and  five  minutes.** 

» 

where  there  are  contested  issues,  and  was  sustained.      Musselman  v,  Pratt, 

when  contradictory  and  voluminous  44  Ind.  126. 

evidence  requires  patient  and  careful  9.  Dunlap  v.  Fox  (Miss.,  1887),  2  So. 
consideration  on  the  part  of  the  jury.  Rep.  169,  in  which  case  the  time  lim- 
and  challenges  the  skill  and  ability  of  ited  was  not  actually  exhausted, 
counsel  to  sift  the  false  from  the  true  6.  Sylvester  v.  Jerome  (Colo.,  1893), 
and  show  suspicious  facts  to  be  con-  34  Pac.  Rep.  760.  Compart  Senior  v. 
sistent  with  innocence.  ♦  ♦  •  While  Brogan,  66  Miss.  178. 
time  is  precious  to  the  court,  it  is  in-  7.  Louisville,  etc.,  R.  Co.  v.  Earl 
finitely  more  so  to  him  for  whom  coun-  (Ky.,  1893),  22  S.  W.  Rep.  607.  Al- 
sel  is  pleading  and  whose  liberty  and  though  twelve  witnesses  were  exam- 
happiness  is  resting  in  the  balances  of  ined,  the  case  was  comparatively 
justice."  simple. 

1.  Jones  V,  Com.,  87  Va.  63,  a  pros-  8.  Freligh  v,  Ames,  31  Mo.  253,  the 
ecution  for  assault  with  intent  to  kill;  record  showing  that  **  there  was  no- 
Dille  V,  State,  34  Ohio  St.  617,  where  thing  about  which  to  make  an  argu- 
half  a  day  was  occupied  in  taking  the  ment  to  the  jury." 

testimony  of  seven  witnesses,  which  9.  Gaylord  v.  Karst  (City  Ct.),  13 

was    circumstantial    and  conflicting  ;  N.  Y.  Supp.  589,  a  limitation  of  the 

Hunt  V,  State,  49  Ga.  255, 15  Am.  Rep.  summing  up. 

677,  an  indictment   for  assault,  with  Where  the  plaintiff  introduced  four 

intent  to  kill,  where  the  defendant's  witnesses  and  the  defendant  none,  and 

counsel  protested  that  he  could  not  do  the  plaintiff  waived  an  argument,  the 

justice  to  his  client's  case  in  half  an  judgment  was  not  disturbed  because 

hour.  the  defendant's  counsel  was  limited  to 

2.  McLean  v.  State,  32  Tex.  Crim.  ten  minutes.  Trice  v.  Hannibal,  etc.. 
Rep.  521,  a  trial  of  defendants  jointly  R.  Co.,  35  Mo.  416. 

for  adultery,  each  being   represented  10.  Burson  v.   Mahoney,    6    Baxt. 

by  separate  counsel,  and  the  evidence  (Tenn.)  307,  where  the  court  said  they 

of  a  number  of  witnesses  being  in  con-  would  have  reversed  the  judgment  had 

fiict,  and  the  argument  on  the  part  of  the  case  involved  larger  interests, 

each  defendant  being  limited  to  seven-  Personal  Convenienoe  of  Judgo. — But 

teen  minutes.  it  was  pronounced  reversible  error  in 

8.  White  V,  People,  90  111.   117,  32  a  civil  case  involving  nearly  $2000  to 

Am.  Rep.  12.    But  the  same  limitation  limit  the  argument  to  forty-five  min- 

was  held  not  an  abuse  of  discretion  in  uteson  aside,  to  promote  the  personal 

a  case  where  it  appeared  that  the  re-  convenience  of  the  judge,  under  cir- 

striction  did  not   probably  affect  the  cumstances     impliedly     requiring    a 

result  and  no  motion  was  made  by  the  prompt  verdict  from  the  jury.    Senior 

defendanttoextend  the  time,  although  v,  Brogan,  66  Miss.  178. 

an  objection  and  exception  was  taken  Baview  on  Appeal. — It  was  held  in 

by  him   and  the  testimony  was  only  California  that  the  facts  showing  an 

slightly  conflicting.   Williams  v.  Com.,  abuse  of  discretion  may  be  presented 

82  Ky.  640.  for  review  in  an  appellate  court  by 

4.  Rosser  v.    McColly,   9  Ind.  587,  affidavits.     People  v.  Keenan,  13  Cal. 

where   the  opposite  counsel  had  de-  584.     See  infra^  XV,  4,  note, 

clined  to  make  any  argument.  But  in  Kentucky  \t  was  said  to  be  "a 

Monmouth  Min.,  etc.,  Co.  v.  Erling,  reasonable  requirement  of  the  defend- 

148  III.  521,  where,  however,  no  ob-  ant,  and  one  shown  by  a  review  of  the 

jection  or  exception  was  taken  to  the  authorities  to  be   justified   by  prece- 

action  of  the  court  in  limiting  the  time,  dent,  that  he  should  ask  further  time. 

In  a  slander  suit  where  the  plaintiff  or  at  least  in  some  way  notify  the  judge 

was  accorded  an  hour  and  a  half  and  that  in  his  opinion  injustice  may  be 

the  defendant  an  hour,  the  limitation  done  him  by  the  restriction,  and  not 
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2.  Limiting  Hnmber. — It  seems  that  the  presiding  judge  has 
almost  or  quite  as  large  a  measure  of  discretionary  power  to  limit 
the  number  of  counsel  who  shall  address  the  jury,  even  in  behalf 
of  a  prisoner,  as  that  with  which  he  is  invested  to  determine  the 
time  they  shall  occupy  in  argument;*  and  that  a  party  has  no 
constitutional  right  to  be  heard  by  more  than  one  counsel.* 

S.  Begnlating  Order. — As  a  general  rule  the  order  of  argument 
is  a  matter  of  right  and  follows  the  burden  of  proof,'  but  in  some 
states  it  is  a  matter  within  the  control  of  the  trial  judge.* 


content  himself  with  a  mere  excep- 
tion." Per  Holt,  J.,  in  Williams  r. 
Com.,  82  Ky.  640.  See  also  Kizer  v, 
JState,  12  Lea  (Tenn.)  564.  Compare 
Sewell  V,  Com.,  3  Ky.  Law  Rep.  86. 

1.  Lewandowski  v.  State,  70  Wis. 
458.     See  also  Kaime  v,  Omro,  49  Wis. 

J37I. 

2.  SercFftl  Flaintifb  or  Defendant!. — 

jSodousky  v,  McGhee,  4  J.  J.  Marsh. 
i(Ky.)  271,  holding  that  several  plain- 
tiffs constituting  in  law  but  a  single 
party,  or  several  defendants  acting  in 
<:oncert,  are  not  entitled  as  of  right  to 
be  heard  by  separate  counsel;  but  that 
several  defendants  whose  interests  are 
diverse  and  repugnant  are  each  en- 
titled to  one  counsel.  See  also  U.  S. 
V.  Mingo,  2  Curt.  (U.  S.)  I. 

Texas. — Tex.  Code  Crim.  Proc,  art. 
3051,  providing  that  '*  in  prosecutions 
for  felony  the  court  shall  never  restrict 
the  argument  to  a  less  number  than 
two  on  a  side,'*  does  not  give  a  pris- 
4>ner  the  right  to  two  speeches  where 
he  has  but  one  counsel.  Morales  v. 
State,  I  Tex.  App.  494,  28  Am.  Rep. 

419- 

Iowa. — Iowa  Code,  §  2780,  provides 

for  the  right  to  open  and  close,  and 
%    2782    of   the  Code    provides    that 
'*  every  plaintiff  or  defendant  shall  be 
^entitled  to  appear  by  one  attorney;  and 
if  there  be  but  one  plaintiff  or  defend- 
ant, he  may  appear  by  two."    §  2779 
of  the  Code  provides  that  only  one 
<counsel  on  each  side  shall  be  heard, 
unless  by   permission  of    the  court. 
Under  these  sections  the  number  of 
.counsel  who  may  address  the  jury  in 
any  case  is  a  matter  within  the  sound 
.discretion  of  the  court.     Carruthers  v, 
McMurray,  75  Iowa  173. 

North  Carolina. — The  North  Carolina 
statute,  providing  that  '*  any  counsel  " 
may  address  the  court  or  jury  **  for 
rsuch  a  spaed  of  time  as  in  his  opinion 
may  be  necessary,"  deprives  the  court 
«of  any  power  to  limit  the  number  of 


counsel  who  shall  speak.  State  v. 
Miller,  75  N.  Car.  75. 

Agreement  to  Submit  Without  Argu- 
ment.— Where  at  the  suggestion  of  the 
prosecuting  attorney  it  is  agreed  to 
submit  the  case  without  argument,  the 
court  should  not  permit  that  officer,  on 
the  pretense  of  answering  the  respond- 
ent's requests  to  charge,  to  argue  the 
case  upon  the  law  and  facts,  against 
the  protests  of  the  counsel  for  the 
respondent.  People  v.  O'Brien,  96 
Mich.  630. 

8.  I  Thompson  on  Trials,  g  226  et  seq, , 
§  930.    See  Open  and  Close. 

4.  Wiseonsin. — It  is  an  established 
doctrine  in  Wisconsin  that  *Mn  the  ab- 
sence of  any  positive  rule  upon  the 
subject  the  order  of  argument  to  the 
jury  is  matter  of  practice,  within  the 
control  of  the  trial  judge;  and  an  ap- 
pellate court  will  not  interfere  unless 
there  is  a  clear  abuse  of  discretion 
and  there  is  good  ground  for  believing 
that  the  party  complaining  has  been 
injured  by  a  wrong  ruling  as  to  such 
matters."  Marshall  v,  American  Ex- 
press Co.,  7  Wis.  I,  73  Am.  Dec.  381; 
Central  Bank  v,  St.  John,  17  Wis.  157; 
Second  Ward  Sav.  Bank  v.  Shakman, 
30  Wis.  333;  Bonnell  v.  Jacobs,  36  Wis. 
59;  Austin  V.  Austin,  45  Wis.  523; 
Kaime  z/.  Omro,  49  Wis.  378.  See  also 
Lewandowski  v.  State,  70  Wis.  458. 

Iowa. — A  similar  view  prevails  in 
Iowa.  Preston  v.  Walker,  26  Iowa 
207;  Fountain  r.  West,  23  Iowa  14; 
Goodpastor  v.  Voris,  8  Iowa  335,  74 
Am.  Dec.  313;  Woodward  v,  Laverty, 
74  Iowa  381;  Viele  v,  Germania  Ins. 
Co.,  26  Iowa  45.  Where  there  were 
several  counsel  on  each  side  and  sev- 
eral arguments  contemplated,  it  was 
held  that  the  defendant  could  not  in- 
sist upon  waiving  his  argument  after 
the  opening  address  by  the  state,  so 
as  to  require  the  court  to  submit  the 
case  to  the  jury  without  further  argu- 
ment.    State  V,  Row,  81  Iowa  138. 


2  Encyc.  PI.  &  Pr.— 45. 
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And  it  haB  been  held  that,  even  assuming  that  the  plaintiff  has 
a  right  to  open  and  close,  a  judgment  will  not  be  disturbed  be- 
cause the  trial  court,  over  the  objection  of  plaintiff's  counsel, 
allowed  counsel  for  the  defendant  to  make  the  opening  and  dos* 
ing  argument  to  the  jury,  when  it  affirmatively  appears  from 
the  record  that  no  injustice  could  have  resulted  therefrom.* 

in.  Onimro  ABOlWSirti. — There  is  no  precise  rule  for  the 
measurement  of  an  opening  either  in  a  criminal  or  a  civil  case.* 
A  full  statement  of  the  facts  which  counsel  expects  to  prove  on 
the  trial,  with  a  statement  of  the  law  in  so  far  as  is  necessary  to 
give  the  jury  an  understanding  of  his  theory,  is  proper  and  gen-^ 
erally  sufficient  for  the  opening  argument.' 

TaKM.----In  Texas,  also.  It  is  a  matter  public  proaecator  to  establish  the  coin- 

of  practice  within  the  control  of  the  mission  of  the  crime  and  its  perpetra- 

court.     Key  v.  Rothe,  6i  Tex.  374.  tion  by  the  defendant.     Its  scope  and 

Arkanias.— The  same  rule  prevails  extent  must  be  controlled  by  the  trial 

in    Arkansas.     Po^fue    v.    Joynes,    7  judge  in  the  exercise  of  a  wise  discre- 

Ark.  46ft.  tioa,  and  it  would  require  a  plain  vio- 

lliiMMirl.^^And  in  Missoari.     Reich-  lation  of  the  rights  of  a  defendant  to 

ard  V.   Manhattan   Life   Ina.  Co^,  31  induce  an  appellate  court  to  reverse  a. 

Mo.  518;  Farrell  v.   Brennan,  32  Mo.  conviction  for  an  erroneous  opening 

338,   8t  Am.  Dec.  137;  McClintock  r.  for  the  prosecution.    What  is  said  ia 

Curd»   33   Mo.   4ti;  Wade  v.  Scott,  7  an  opening  has  no  binding  force  and 

Mo.  509;  Tibeau  t^  Tlbeau,  is  Mo.  77;  is  designed  only  to  give  a  general  w> 

State  V.  Waltham,  48   Mo»    55.     It  is  quaintance  with  the  case,  to  enable 

within  the  discretion  of  the  court  to  the  jury  to  understand  and  appreciate 

refuse  to  require  the  prosecuting  attor^  the  testimony  as  it  falls  from  the  lips- 

ney  to  close  his  argument  immediately  of  the  witnesses.*' 

following  the  close  of  the  argument  3.  McDonald  v.  People,  I86  111.  150, 

for  the  defence,  thongh  there  may  be  9  Am.  St.  Rep.  S47;  Prentis  v.  Bates, 

ample  time  to  do  so.    State  v.  Lewis,  93  Mich.  134,  anerruiing  S8  Mich,  567; 

118  Mo.  79.  Campbell  r.  KaJamasoo,  80  Mich.  65$; 

mi&sis.^-"  The  defendant  objected  Morales  v.  State,  i  Tex.  App.  soo,  afr 

tdco«nselforthe  state  making  the clos«  Am.  Rep.  419;  State  o.  Hociig,  78  Mo. 

ing  argument  to  the  jary  on  the  aUeged  253;  Dowda  v.  State,  74  Ga.  12;  Feo* 

ground  that  the  people  had  waived  pie  v.  Davis  (Cal.,  1894),  36  Pac.  Rep. 

the  opening  argument  and  that  it  was  96.     But  see  People  v.  Carty,  77  Cal. 

a  waiv«r  of  the  right  to  close.     Under  213. 

the  practice  in  this  state  the  plaintiff  Baading  ¥l«adi]igs.^Whetber  or  not 

may  waive  the  opening  if  he  desires,  counsel  shall  first  read  the  pleadings 

Then  if  the  defenidant  waives  an  argu*  is  a  matter  within  the  discretion  of  the 

ment  on  his  part  the  case  wUl  goto  tlie  court.     Willis  v.  Forrest,  ft  Duer  (N. 

jury  without    any   argument.       But  Y.)  317. 

when  the  plaintiff  waives  the  opening  lUsdtag     AuthedtlsB     la     Court. — 

and  the  defendant  makes  an  argument  Whether  or  not  counsel  shall  be  al- 

the  plaiatiff  has  the  right  to  close,  lowed  to  read  authorities  to  the  court 

although  be  has  made  no  argument."  and  make  an  argument  on  the  same- 

Trask  tr.  People  (lU.,  1894),  38  K.  E.  after  making  the  opening  argument. 

Rep.  248.  to  the  jury,  such  being  introduced  out 

1.  Laney  v.  lagalls  (So.  Dak.,  1894),  of  the  ordinary  course  of  the  trial,  is  a. 

58  N.  W.  Rep.  572.  matter  within   the  discretion  of  the 

ff.  People r.  Van  Zile,  73  Hun  (N.  Y.)  court,  and  it  is  not  error  to  deny  per- 

534,  where  Dykman,  J.,  said:  **  It  is  mission.     Davis  v.  Gerber,  69  Mich, 

the  legitimate  oflSce  and  purpose  of  ati  246. 

opening  in  a  criminal  action  to  give  Jtalsmat  ef  BvManDS  by  Prosseuthiig^ 

the  charge  against  the  accused  and  Attonay. — Uiak^  Comp.  Laws  1888,  § 

the  evidence  to  be'  presented  by  the  S033» provides  that  "the  jury  having 
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AntidpatioA  of  Btfoaie. — According  to  the  English  practice  he  is 
also  at  liberty  to  state  and  refute  the  grounds  of  an  anticipated 
defense,^  but  several  cases  in  the  United  States  hold  that  such 
practice  is  improper.* 

Votieiiig  All  ETldenoe. — It  is  neither  necessary  nor  proper  for  coun- 
sel in  his  opening  to  notice  every  particle  of  evidence  tending  to 
establish  his  case  ;•  and  if  through  inadvertence  or  otherwise  any 
item  of  evidence  is  not  referred  to,  he  will  not  be  precluded 
from  presenting  it  to  the  attention  of  the  court  or  jury  in  his 
closing  argument.* 

TopiM  Hot  Fortinent. — He  has  no  right  to  use  the  opening  al-gu- 
ment  as  a  cover  for  any  topics  not  fairly  pertinent.* 

been  impaneled  and  sworn,  the  trial  Simmons,  3  C.  &  P.  75,  14  E.  C.  L. 

must  proceed  in  the  following  order:  212;  Browne  v.  Murray,  Ry.  &  M.  254, 

(i)  If  the  indictment  is  for  felony,  the  21  E.  C.  L.  431. 

clerk  must  read  it  and  state  the  plea  9.  Baker  r.  State,  69  Wis.  32:  Ayr- 

of  the  defendant  to  the  jury.     In  all  ault  v.  Chamberlain,  33  Barb.  (N.  Y.) 

other  cases  this  formality  may  be  dis-  234;  Elwell  v*  Chamberlin,  31  N.  Y. 

pensed  with.     (2)  The  prosecuting  at-  614. 

torney  or  other  counsel  for  the  peo-  8.  Scripps  v.  Reilly,  35  Mich.  388, 24 

pie  must  open  the  case  and  offer  the  Am.    Rep.  575;  Wills  Point  Bank  v, 

evidence  in    support    of    the   indict-  Bates,  72  Tex.  141;  Zuckert^.  Karpeles, 

ment."    Held^   that  counsel    for    the  88  Mich.  420:   "  The  opening  is  not 

people  is  not  required  to  make  a  state-  the  place  for  argument,"  per  Champ- 

ment  of  the  evidence  to  be  offered  or  lin,  C.J. 

facts  he  expects  to  prove  before  intro-  4.    Wills   Point  Bank  v.  Bates,  7a 

ducing  testimony.      U.  S.  v,  Sprague,  Tex.  141. 

8  Utah  378.  Votioe  of  Intention  to  Attack  Crodi- 

Texas  Code   Crim.  Proc,  art.  660,  bUity  of  Witnoues. — Counsel   for  the 

subd.  3,  providing  that  the  district  at-  state  is  not  precluded  from  attacking 

torney  shall  state  to  the  jury  the  na-  the  credibility  of  a  witness  in  his  con- 

ture  of  the    evidence  and   the   facts  eluding    argument    to    the    jury,   al- 

which  are  expected  to  be  proved  by  though  in  his  opening  argument  he 

the  state  in  support  thereof,  is  merely  gave  no  notice  of  his  intention  to  do 

directory,  and  a  disregard  thereof  is  so.     Taffe  v.  State,  90  Ga.  459.     See 

not  per  se  such  error  as  to  invalidate  also  Kelly  v,  Troy  F.  Ins.  Co.,  3  Wis. 

a  conviction.    Holsey  r.  State,  22  Tex.  254. 

App.  35.  6.  Scripps  r.  ReiU^,  35  Mich.  371.24 

Owning  Case  on  Xzamlnatlon  of  Jnrort.  Am.  Rep.  575,  granting  a  new  trial  on 

— It  is    prejudicial    error    to    permit  account  of  prejudicial  statement  which 

counsel  for  the  plaintiff  in  hisexamina-  counsel  made  no  attempt  to  prove,  the 

tion  of   persons  drawn  as  jurors  on  court  neglecting  to  notice  the  matter 

their  v<nr  dire  to  really  open  his  case  in  its  instructions.     See  also  People  v, 

to  them.     Hudson  v,  Roos,  76  Mich.  Montague,  71  Mich.  447;  McDonald  r. 

173.  People,  126  111.  150,  9  Am.  St.  Rep. 

Sxtranoou  Matter. — In  an  indictment  547;    Hennies    v.  Vogel,  87  111.   242; 

for  a  conspiracy  to  obtain  money  from  Stevens  v.  Webb,  7  C.  &  P.  60,  32  E. 

a  county,  reference  by  the  prosecuting  C.  L.  435;  Duncombe  v.  Daniell,  8  C. 

attorney  to  the  **  boodle"  prosecutions  &  P.  222,  34  E.  C.  L.  361. 

in  New  York  city,  and  comments  upon  Improper  Comment  in  Dofendant's  Opon- 

defendant's  application  for  a  change  of  ing. — On  opening  his  case  defendant's 

venue,  and  doubtful  explanations  of  counsel  said  that  witnesses  were  sub- 

the  effect  of  exceptions  taken  by  op-  pcenaed  by  plaintiff  and,  though  pres- 

po&'ng  counsel,  unrebuked  upon  ob-  ent  in  court  and  cognizant  of  the  facts, 

jec  ^on,  were   held   to  afford  ground  had  not  been  called,  and  that  he  de- 

for  ^  new  trial.     McDonald  v.  People,  sired  to  have  the  fact  appear  of  record. 

Tf^  ill.  150,  9  Am.  St.  Rep.  547.  It  was  held  that  the  plaintiff  having 

A     3    Chitty    Pr.   880;    Meagoe    v,  made  out  a /Wma /aaV  case  it  was  not 
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But  in  a  crimkial  case  it  is  not  an  abuse  of  discretion  to  permit 
the  prosecuting  attorney  to  give  a  naked  statement  of  prior  legal 
proceedings  relating  to  the  charge,  which  do  not  in  any  way 
affect  the  merits.* 

Good  Faith  of  Offen  of  Proof. — On  the  Other  hand  he  is  not  abso- 
lutely restricted  to  a  statement  of  such  facts  as  shall  turn  out  to 
be  admissible  under  the  rules  governing  the  admission  of  testi- 
mony. The  court  will  need  to  be  satisfied  that  his  offers  of  proof 
were  not  made  in  good  faith  before  reversing  a  case  for  an  abuse 
of  privilege.* 

Ustog  ft  Xftp. — It  is  a  matter  resting  in  the  discretion  of  the 
court  to  allow  or  refuse  to  allow  counsel  in  opening  the  case  to 
explain  the  facts  by  reference  to  a  map  which  has  not  then  been 
proved  or  put  in  evidence.* 

IT.  CoHGLUBliro  Abotjuevts. — ^A  concluding  argument  ought 
properly  to  be  confined  to  the  grounds  stated  and  points  of  law 
announced  in  the  opening  argument  and  a  reply  to  what  has  been 
brought  out  in  the  argument  of  opposing  counsel  ;*  but  where 

incumbent  on   him   to  anticipate  the  whatever,    no    error    is    committed, 

defense  by  calling  such  witnesses,  and  Sterling  v.  State,  89  Ga.  807. 

that    the     remarks    were     improper.  So    in    Talmage    v.    Smith  (Mich., 

Bendetson  v.  Moody  (Mich.,  1894),  59  1894),  59  N.  W.  Rep.  656,  it  was  held 

N.  W.  Rep.  252.  that  a  reference  to  inadmissible  evi- 

1.  People  t'.  Van  Zile,  73  Hun  (N.  Y.)  dence  which  is  excluded  on  the  trial 
534.  is  not  a  ground  for  reversal  where  the 

2.  Campbell  v,  Kalamazoo,  80  Mich,  court  instructs  the  jury  to  give  no 
655;  Porter  v.  Throop,  47  Mich.  313;  weight  to  counsel's  statements  or  to. 
Prentis  r.  Bates,  93  Mich.  254;  Tal-  the  offer  of  the  incompetent  testimony, 
mage  v.  Smith  (Mich.,  1894),  59  N.  W.  Outside  Counsel  Opening  Criminal  Case. 
Rep.  656.  See  also  Cartier  v,  Troy  — An  attorney  assisting  the  prosecut- 
Lumber  Co.,  35  111.  App.  499;  People  ing  attorney  in  the  trial  of  a  criminal 
V.  Chalmers,  5  Utah  201;  Walsh  v,  case  may  make  the  opening  argument 
People,  88  N.  Y.  458.  to  the  jury,  or  even  the  statement  of 

Interruptions  of  Antagonist.  —  "The  the  case,  and  it  is  wholly  immaterial 

cases  must  be  rare  in  which  counsel  whether  the  permission  to  do  so  was 

would  be  justified  in  interrupting  the  made  matter  of  record  or  whether  he 

opening  of    his   antagonist    to    raise  was  employed  'in  the  case  or  gratui- 

questions  of  competency  ;   and  when  tously  assisted  the  prosecuting  attor- 

he  does  so,  the  questions  ought  to  be  ney.     State  v,  Robb,  90  Mo.  31. 

disposed   of    summarily  and  without  8.  Hill   ».  Water,  etc.,   Com'rs,  77 

argument."     Per  Cooley,  C.J.,  in  Peo-  Hun  (N.  Y.)  491,  refusing  to  reverse 

pie  V,  Wilson,  55  Mich.  513.     See  also  a   judgment  because  counsel  was  al- 

Porter  v.  Throop,  47  Mich.  313.  lowed  to  use  a  map.     In   Battishill  v. 

Cared  by  Instruotions. — In  opening  a  Humphreys,  64  Mich.  494,  one  of  the 
criminal  case  to  the  jury  preliminary  justices  states  in  his  opinion  several 
to  the  introduction  of  evidence  the  grounds  for  reversal,  among  others 
solicitor-general  may  state  what  he  that  the  counsel  for  the  defendant 
hopes  to  prove  tending  to  show  the  should  not  have  been  allowed  in  open- 
motive  under  which  the  accused  acted  ing  to  use  a  diagram  of  the  premises, 
in  committing  the  alleged  offense.  If  The  other  justices  concurred  in  the 
on  objection  to  the  statement  the  result,  but  it  does  not  appear  that  they 
court  declines  to  interfere,  but  in-  placed  any  reliance  on  the  point  as  to 
structs  the  jury  that  if  the  solicitor  the  diagram. 

does  not  prove  what  he  says  he  hopes  4.  Wynn  v,  Lee,    5   Ga.   217.      See 

or  expects  to  prove,  then  they  shall  also  Cutler  v.  Thomas,   24  Vt.   647; 

give    the    matter    no     consideration  Linsey  v,  Ramsey,  22  Ga.  637. 
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the  court  permits  counsel  to  comment  upon  matters  in  evidence 
not  discussed  by  his  opponent  and  the  latter  is  afforded  no  op- 
portunity for  a  reply,  the  appellate  court  will  not  reverse  the 
judgment  unless  a  clear  abuse  of  discretion  is  shown.* 

Y.  EEADure  OB  Abgttiho  Law  to  the  Jubt— 1.  In  Civil  Cases. — 
Some  authorities  hold  it  error  to  permit  counsel  to  read  law  to  the 
jury  in  civil  cases,*  while  the  great  majority  hold  it  not  necessa- 
rily reversible  error,  but  within  the  sound  discretion  of  the  court, 
to  be  reviewed  only  in  cases  of  abuse.*  Where  the  latter  doc- 
trine prevails,  if  the  law  is  correctly  laid  down  in  the  decision  or 
book  used  by  counsel,  it  does  not  constitute  ground  of  excep- 
tion,^ although  such  practice  is  not  to  be  encouraged.* 

1.  Hull  V.  Alexander,  26  Iowa  569.  Tex.  222.  See  also  Curtis  v.  State,  36 
See  also  Barden  v,  Briscoe,  36  Mich.  Ark.  292;  Winkler  v.  State.  32  Ark. 
258;  Kaime  v.  Omro,  49  Wis.  371;  539;  Cline  v.  State,  51  Ark.  147; 
State  V,  Garig,  43  La.  Ann.  365;  Sulli-  Smith  v.  State,  21  Tex.  App.  307; 
van  County  v,  Arnett,  116  Ind.  438.  Mayfield  v.  Cotton,  37  Tex.  232. 

Notice  of  Line  of  Argument. — **  There  Stating  What  Law  it  Claimed  To  Be. — 
is  no  rule  which  requires  the  closing  In  Fosdick  v.  Van  Arsdale,  74  Mich, 
counsel  to  give  notice  to  the  opposing  302,  the  court  said:  ''Counsel  have 
counsel  of  what  his  line  of  argument  the  right,  in  opening  the  case  to  the 
is  to  be;"  but  "the  courts  will  care-  jury  before  the  testimony  to  sup- 
fully  guard  the  rights  of  parties  port  their  case  is  offered,  and  when 
against  surprise."  Com.  v,  Baldwin,  closing  the  argument  after  the  testi- 
129  Mass.  484.  mony  is  in,  to  state  to  the  jury  that 

2.  Illinois. — It  is  the  settled  rule  in  they  claim  the  law  to  be  thus  and 
Illinois  not  to  allow  counsel  to  read  so,  and  that  they  shall  request  the 
law  to  the  jury  in  civil  cases,  Tuller  court  so  to  instruct  them,  and  that 
V.  Talbot,  23  111.  357,  76  Am.  Dec.  they  will  adduce  such  and  such  testi- 
695;  Sprague  v.  Craig,  51  111.  289;  mony  to  support  their  claim  under  the 
Nash  V.  Burns,  35  111.  App.  296;  Phil-  law,  in  the  first  instance,  or  at  the 
pot  V,  Taylor,  75  111.  309.  Not  even  close  to  state  that  the  evidence  in  the 
by  way  of  illustration,  Chicago  v,  case,  under  the  law  as  they  shall 
McGiven,  78  111.  347.  claim  it  to  be,  establishes  their  right 

Indiana. — The  same  rule  obtains  in  to  a  verdict  at  the  hands  of  the  jury." 

Indiana.     Johnson  v.  Culver,  116  Ind.  See  to  the  same  point  Prentis  v.  Bates, 

278.  93  Mich.  234,  overruling  88  Mich.  567. 

Conneeticat. — See  Baldwin's  Appeal,  4.  State    v,    Klinger,   46    Mo.    224; 

44  Conn.  37;   Richmond's  Appeal,  59  State  t^.  McNamara,  100  Mo.  108;  Scott 

Conn.  226.  V.  Chicago,  etc.,  R.  Co.,  68  Iowa  360. 

8.  Gregory  v,  Ohio  River  R.  Co.,  See  also  Michael  v,  Roanoke  Mach. 
37  W.  Va.  606;  Robinson  r.  Adkins,  Works  (Va.,  1894),  19  S.  E.  Rep.  261. 
19  Ga.  398;  Rancone  v.  Christian,  56  6.  Per  Andrews,  J.,  in  Williams  v, 
G^'  355!  Rutledge  v,  Hudson,  80  Ga.  Brooklyn  El.  R.  Co.,  126  N.  Y.  96; 
366;  Steffenson  v,  Chicago,  etc.,  R.  Hastings  v.  Northern  Pac.  R.  Co.,  53 
Co.,  48  Minn.  285;  State  v.  Klinger,  Fed.  Rep.  224;  Steffenson  v,  Chicago, 
46  Mo.  224;  Powell  V,  Chittick  (Iowa,  etc.,  R.  Co.,  48  Minn.  285;  Gulf,  etc., 
1893),  56  N.  W.  Rep,  652;  Gilberson  v.  R.  Co.  v.  Dunlap(Tex.  Civ. App.,  1894), 
Miller  Min.,  etc.,  Co.,  4  Utah  46;  Ed-  26  S.  W.  Rep.  655;  Mullen  v,  Reinig, 
wards  v.  Common  Council,  96  Mich.  72  Wis.  388,  where  the  court  said: 
627;  Kean  v,  Detroit  Copper,  etc.,  **  It  is  to  be  remembered  that  juries 
Rolling  Mills,  66  Mich.  277;  Sullivan  are  to  be  guided  as  to  the  law  applica- 
V.  Royer,  72  Cal.  248;  People  v.  An-  ble  to  the  case  on  trial  by  the  trial 
derson,  44  Cal.  65;  Hastings  r.  North-  judge,  not  by  this  court,"  the  point  in 
ern  Pac.  R.  Co.,  53  Fed.  Rep.  224:  contention  being  the  right  to  read  de- 
Gulf,  etc.,  R.  Co.  V,  Dunlap  (Tex.  cisions  of  the  Supreme  Court;  Scott  z^. 
Civ.  App.,  1894),  26  S.  W.  Rep.  655;  Scott,  124  Ind.  66;  Cline  v.  State,  51 
Missouri  Pac.  R.  Co.  v.  Lamothe,  76  Ark.  147;  Good  v.  Mylin,  13  Pa.  St. 
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Beading  Faeta  or  Amonnt  of  Yerdieta.—But  if  the  reading  from  9 
decision  was  to  bring  before  the  jury  the  facts  of  the  case 
decided,*  or  the  amount  of  the  verdict,*  or  the  comments  of  the 
judge  on  the  facts,*  to  influence  the  jury  in  deciding  upon  the 
facts  in  the  case  on  trial  or  in  fixing  the  amount  of  damages,  it  if 
generally  pronounced  to  be  clearly  erroneous.* 

Sanding  or  Argning  Bad  Law.—So  the  court  ought  not  to  suffer  bad 
law  to  be  read  to  the  jury,*  or  propositions  of  law  to  be  argued 


53S,  therein  holding  that  counsel  have 
no  right  to  read  to  the  jury  a  previous 
decision  of  the  Supreme  Court  in  the 
same  csls^^ overruling  Nobler.  McCiin- 
lock,  6  W.  &  S.  (Pa.)  58. 

1.  Gregory  v,  Ohio  River  R.  Co.,  37 
W.  Va.  606;  Williams  v.  Brooklyn  El. 
R.  Co.,  126  N.  Y.  96;  Phoenix  Ins.  Co. 
V,  Allen,  II  Mich.  512,  83  Am.  Dec. 
756;  Baldwin's  Appeal,  44  Conn.  37. 
Compare  Hastings  v.  Northern  Pac.  R. 
Co.,  53  Fed.  Rep.  224;  Warren  v.  Wal- 
lis,  42  Tex.  472.  See  also,  declaring 
the  same  rule  in  criminal  cases.  State 
V.  Wait,  44  Kan.  310;  Williams  v.  State, 
83  Ala.  68;  Brown  v.  State,  46  Ala.  176; 
Blackman  v.  State,  36  Ala.  295. 

Suffioienoy  of  Exoeptioni.  —  In  order 
to  establish  a  claim  that  reports  of 
other  cases  were  used  as  evidentiary 
matters  in  argument,  the  exceptions 
stating  that  counsel  commented  on 
them  ought  to  show  the  character  of 
the  comments.  Gregory  v.  Ohio  River 
R-  Co.,  37  W.  Va.  606. 

2.  Jackson  v.  Pool,  91  Tenn.  448; 
Ricketts  v,  Chesapeake,  etc.,  R.  Cp., 
33  W.  Va.  433;  Gregory  v.  Ohio  River 
R.  Co.,  37  W.  Va.  606;  Galveston,  etc., 
R.  Co,  V,  Wesch,  85  Tex.  593  [reversing 
21  S.  W.  Rep.  62];  Western  Union  Tel. 
Co.  V,  Teague  (Tex.  Civ.  App.,1894), 
27  S.  W.  Rep.  958;  Dillingham  v. 
Wood,  (Tex.  Civ.  App.,  1894).  27  S.  W. 
Rep.  1074;  Evansville  v,  Wilter,  86 
Ind.  414;  East  Tennessee,  etc.,  R.  Co. 
V,  King,  88  Ga.  443. 

In  Missouri  Pac.  R.  Co.  v,  Lamothe, 
76  Tex.  219,  .t  was  held  to  be  matter 
of  discretion  subject  to  review  in  case 
of  abuse. 

Caring  Srror  by  Instmetloiui.  —  In 
Evansville  v,  Wilter,  86  Ind.  414,  it 
was  held  that  the  error  may  be  cured 
by  proper  instructions  to  the  jury. 

In  Virginia  it  was  held  clearly  per- 
missible for  counsel  for  the  plain- 
tiff to  read  to  the  jury  cases  from  the 
Virginia  reports,  in  order,  as  he  ex- 
pressly declared  to  the  jury,  to  show 
them  "  what  damages  other  Virginia 


juries  have  given,"     Norfolk  R.  Co« 
V,  Harman,  83  Va.  553. 

3.  Laughlin  v.  Grand  Rapids  St.  R. 
Co. ,  80  Mich.  154;  Williams  v.  Brooklyn 
El.  R.  Co.,  126  N.  Y.  96,  46  Am.  &  Eng. 
R.  Cas.  149;  Mullen  v,  Reinig,  72  Wis. 
388.  See  also  Baker  v,'  Madison.  62 
Wis.  137;  Dillingham  v.  Wood  (Tex. 
Civ.  App.,  1894),  27  S.  W.  Rep.  1074. 

Opinion  on  Constraetion  of  Libel. — 
Where  it  is  a  question  for  the  jury 
whether  an  article  is  libelous,  it  is  er- 
ror to  permit  counsel  to  read  to  the 
jury  from  the  decision  of  another 
judge  in  overruling  a  demurrer  to  the 
complaint,  wherein  the  opinion  was 
expressed  that  "the  first  impression 
on  reading  a  paragraph  like  this  would 
be  that  the  person  referred  to  had 
been  guilty  of  some  breach  of  trust." 
Press  Pub.  Co.  v.  McDonald.  63  Fed. 
Rep.  238. 

4.  Per  Andrews,  J.,  in  Williams  v, 
Brooklyn  El.  R.  Co.,  126  N.  Y.  96,46 
Am.  &  Eng.  R.  Cas.  149. 

6.  Williams  v,  Brooklyn  El.  R.  Co., 
126  N.  Y.  96,  46  Am.  &  Eng.  R.  Cas. 
149.  See  also  State  v,  Mahly,  68  Mo. 
315;  State  v.  Reed,  71  Mo.  200;  State 
V,  Klinger,  46  Mo.  224;  State  v,  Erb, 
9  Mo.  App.  588. 

Wrong  Measure  of  Damages. — Where 
plaintiff's  counsel  argued  that  mental 
anguish  and  suffering  were  elements 
of  damage  in  an  action  for  death  by 
wrongful  act,  and  the  court  refused 
to  instruct  to  the  contrary  and  laid 
down  no  measure  of  damages,  a  judg> 
ment  for  the  plaintiff  was  reversed 
although  the  verdict  was  not  excessive 
under  the  facts.  Storrie  v.  Marshall 
(Tex.  Civ.  App.,  1894),  27  S.  W.  Rep. 
224. 

So  in  St.  Louis,  etc.,  R.  Co.  v.  Farr, 
56  Fed.  Rep.  994,  it  was  held  reversible 
error  to  allow  the  plaintiff  to  lay  down 
an  erroneous  rule  for  measuring  loss 
for  death  by  wrongful  act. 

When  Hot  Prejudicial.— Reading  bad 
law  would  not  constitute  reversible 
error  if  the  instructions  of  the  conn 
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contrary  to  those  which  have  been  laid  down  by  the  court,* 

ArgiUag  to  tho  Govt  in  tli*  Ptmohm  of  tho  Jvxt— The  fact  that  a  cause 
is  being  tried  before  a  jury  does  not  take  away  the  right  of  a 
party  to  instruct  the  court  upon  the  law  of  the  case  by  proper 
argunnent  or  the  reading  of  authorities;  and  whether  the  jury 
should  be  instructed  to  retire  during  such  reading  is  a  matter 
resting  in  the  sound  discretion  of  the  trial  court,  to  be  deter- 
mined  in  view  of  the  circumstances  of  the  particular  case.* 

2.  In  Criminal  Cases.— Whether  counsel  have  a  right  to  address 
the  jury  on  questions  of  law  in  criminal  cases  generally  is  a  ques- 
tion upon  which  the  authorities  are  not  uniform.* 

clearly  operated  as  an  antidote.     Per  1893),  33  Pac.  Rep.  894;  Rome  R.  Co.  v, 

Brannon,  J.,  in  Gregory  v.  Ohio  River  Barnett  (Ga.,  1894),  20  S.  E.  Rep.  355; 

R.  Co.,  37  W.  Va.  606.  Or  if,  for  other  Western  Union   Tel.   Co.  w.  Wingate 

reasons,  it  was  evidently  not  prejudi-  (Tex.  Civ.  App.,  1894),  25  S.  W.  Rep. 

cial.    Scott  V,  Chicago,  etc.,  R.  Co.,  68  439. 

Iowa  360;  State  v.  Dibble,  6  Mo.  App.  In  all  the  foregoing  cases  there  was 

584.  held  to  be  no  prejudice  in  permitting 

1.  Delaplane  p.  Crenshaw,  15  Gratt.  law  reports  to  be  read  to  the  court  in 
(Va.)  458;  Smith  v,  Morrison,  3  A.  K.  the  presence  of  the  jury. 
Mar8h.(Ky.)  81;  Harrisons.  Park,  I  J.  On  a  Motion  for  Nonsuit  the  court 
J.  Marsh.  (Ky.)  173;  Baltimore,  etc.,  may,  in  its  discretion,  allow  the  argu- 
R.  Co.  V,  Boyd,  67  Md.  33,  i  Am.  St.  ment  of  the  motion  without  requiring 
Rep.  362;  Hitchins  v,  Frostburg,  68  the  jurors  to  retire.  People  r.  Tom- 
Md.  100,  holding  that  counsel  may  be  linson  (Cal.,  1894),  36  Pac.  Rep.  ^06. 
stopped  by  the  court.  See  also  Sow-  d.  ''In  the  courts  of  the  United 
erwein  v.  Jones,  7  Gill  &  J.  (Md.)  341 ;  States,  and  in  the  courts  of  most  of  the 
Bates  V.  Com.  (Ky.,  1891),  16  S.  W.  states,  it  is  settled  that  counsel  can- 
Rep.  528.  not  be  permitted  to  argue  to  the  jury 

£ffsot  of  InstruotioBB  in  Limiting  Ar-  questions  of  law  which  have  been  de- 

gwnoat. — Missouri  Rev.  Stat.,  1889,  g  cided  by  the  court."     i  Thompson  on 

2188,  requires  instructions  by  the  court  Trials,  §  942;  Com.  v,  Zimmerman,  i 

to    precede    arguments    of    counsel.  Cranch  (C.  C.)  47;  U.  S.  r.  Columbus, 

'*  Hence  counsel  should  be  confined  5  Cranch  (C.  C,)  304;   U.  S.  t/.  Wat- 

in  their  argument  from  legal  premises  kins,  3  Cranch  (C.  C.)  441;  U.  S.  v, 

to  the  propositions  of  law  embodied  Morris,   i  Curt.  (U.  S.)48;  U.  S.   r. 

in  the  court's  instructions."    Dean  r.  Riley,  5  Blatchf.  (U.  S.)  207;  People 

Chandler,  44  Mo.  App.  338,  holding,  v,  Anderson,  44  Cal.  70;  Callender's 

however,   that  judgment  will  not  be  Case,  Whart.  St.  Tr.  710;  Franklin  v. 

reversed  where  the   statements  out-  State,  12  Md.  249;  Dejarnette  v.  Com., 

side  of  the  previous  instruction  are  75   Va.   882;    Davenport   v.   Com.,    i 

good  law.  Leigh   (Va.)   597-      See  also    Bell  v. 

Couunonting  00  Instmotions. — The  In-  State,    57    Md.    120;     Sowerwein    r. 

diana  statute  providing   that  instruc-  Jones,  7  Gill  &  J.  (Md.)33S;  Wheeler 

tions   previously  obtained    from   the  v.  State,  42  Md.  570. 

court  and  marked    "given"  may  be  In  XlMonri,  Tozas,  sad  Koatuekj  it  is 

"  read "  to  the  jury  in  argument  does  a    matter    of    discretion.       State    v. 

not  give  counsel  the  right  to  construe  Klinger,   46  Mo.   224.       See  State  v. 

and    comment  on  such   instructions.  Mahly,  68  Mo.  315;  Wave  v,  DeWitt. 

Scott  V.  Scott,  124  Ind.  66.     See  Bliz-  20  Tex.  398;  Dempsey  v.  State,  3  Tex. 

zard  V.  Applegate,  77  Ind.  516.  App.  430:  Hines  r.  State,  3  Tex.  App. 

In  California  it  is  discretionary  with  483;  Foster  v.  State,  8  Tex.  App.  248; 

the  trial  court   to  permit  counsel  to  Harrison  v.   State,  8  Tex.  App.   183; 

read  to  the  jury  and  comment  upon  Cross  v.  State,  xx  Tex.  App.  84:  Lott 

the  instructions  previously  settled  by  v.  State,  18  Tex.  App.  627;  Evans  v. 

the    court.      Boreham  v,   Byrne,   63  Sute,  (Tex.  Crim.  App.,x894),38S.W. 

Cal.  23.  Rep.  948:  Smith  v.  State,  ai  Tex.  App. 

S.  Sanboin   v,  Cunningham   (Cal.,  307;  Crane  v.  Com.  (Ky.,  x886),  i  S. 
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Whan  JvriM  are  Judgat  of  Law. — If  the  jury  in  the  particular  case, 
by  the  constitution  or  statutes  of  the  state,  are  the  ultimate  judges 
of  the  law,  it  would  seem  that  counsel  should  be  allowed  to 
address  them  fully  upon  it.^ 


W.  Rep.  880,  holding  that,  although 
not  good  practice,  it  is  not  reversi- 
ble error  to  permit  the  prosecuting 
attorney  to  read  to  the  jury  extracts 
from  text-books  in  support  of  the 
judge's  instructions. 

In  California,  Xisdiiippi,  Arkansas, 
and  South  Dakota  the  court  may  re- 
fuse to  permit  it.  Sullivan  v,  Royer, 
72  Cal.  351,  I  Am.  St.  Rep.  51;  Peo- 
ple V,  Carty,  77  Cal.  213;  People  v, 
Anderson,  44  Cal.  70;  Bangs  v»  State, 
61  Miss.  363;  Winkler  v.  State,  32 
Ark.  539;  Curtis  v.  State,  36  Ark. 
292;  Cline  V.  State,  51  Ark.  147;  State 
V,  Boughner  (S.  Dak.,  1894),  57  N. 
W.  Rep.  736.  See  also  Edwards  v. 
State,  22  Ark.  253;  State  v.  Verry,  39 
Kan.  416;  State  v,  O'Neill,  51  Kan. 
651;  People  V,  Davis  (Cal.,  1894),  36 
Pac.  Rep.  96. 

Xassaclinaotti,  Maine,  Indiana,  Illinolt, 
Georgia,  and  Tenneieee. — The  rule  that 
in  criminal  cases  counsel  have  the 
right  to  argue  the  law  to  the  jury 
prevails  in  Massachusetts,  Maine,  In- 
diana, Illinois,  Georgia,  and  Tennes- 
see. Com.  V,  Porter,  10  Met.  (Mass.) 
283;  State  V,  Snow,  18  Me.  346;  Stout 
V.  State,  96  Ind.  407;  Keiser  v.  State, 
83  Ind.  234;  Heagy  v.  State,  85  Ind. 
260;  Schnier  v.  People,  23  111.  17; 
Adams  v.  People,  47  111.  376,  MuUinix 
V.  People,  76  111.  211;  Palmer  v.  Peo- 
ple, 138  111.  356;  Wohlford  V,  People, 
148  111.  296;  Warmock  v.  State,  56  Ga. 
503;  Robinson  v.  Adkins,  19  Ga.  401; 
Jones  V,  State,  65  Ga.  506;  McMath  v. 
State,  55  Ga.  303;  Hannah  v.  State, 
II  Lea  (Tenn.)  201.  In  the  case  last 
cited  the  court  said  :  "  No  lawyer  can 
discuss  propositions  except  in  a  com- 
bination of  law  and  facts."  See  also 
Com.  V,  Hill,  ^45  Mass.  305. 

Eulogising  Judge. — The  prosecuting 
attorney  ought  not  to  be  permitted  to 
eulogize  the  judge  who  delivered  the 
opinion  in  a  case  read  by  him,  but  an 
omission  to  object  is  a  waiver  of  the 
impropriety.     Croom  v.  State,  90  Ga. 

430- 
Casea  on  Gironmitantial  ETidenoe.  — 

Where  a  case  depended  on  circum- 
stantial evidence  there  was  no  objec- 
tion to  counsel  for  defendant  using 
in  argument  Phillips's  '*  Remarkable 


Cases  of  Circumstantial  Evidence," 
nor  in  counsel  for  the  state  seeking 
to  break  the  force  and  e£fect  thereof 
by  characterizing  it  as  a  mere  romance 
or  fiction.  The  court,  however,  should 
not  express  an  opinion  on  the  subject, 
but  should  instruct  the  jury  what  prin- 
ciples applicable  to  the  case  ought  to 
guide  them  in  reaching  a  verdict. 
Jones  V,  State,  65  Ga.  506. 

Beading  Statutes. — At  the  trial  of  a 
criminal  case,  whether  the  defendant's 
counsel  shall  be  allowed  to  read  to  the 
jury  provisions  of  the  statutes  other 
than  those  relating  to  the  o£fense 
charged,  instead  of  stating  them  oral- 
ly, is  within  the  discretion  of  the 
presiding  judge,  to  the  exercise  of 
which  no  exception  lies.  Com.  v.  Hill, 
145  Mass.  305. 

Stating  Judgment. — It  is  proper  for 
counsel  for  the  plaintiff  to  state  to  the 
jury  in  a  given  case  what  judgment 
the  law  directs  shall  be  given  on  a 
verdict  against  the  defendant.  Guinea 
V,  People,  37  111.  App.  450. 

Direeting  Argument  to  Bendh. — '*  It  is 
unquestionably  more  decorous  and  re- 
spectful to  the  bench  that  argument 
upon  the  law  should  always  be  ad- 
dressed to  the  court,  and  such  we 
believe  is  the  general  rule.  The  jury 
hear  the  argument  and  they  have  a 
right  to  give  it  such  weight  as  it  seems 
to  them  properly  to  be  entitled  to." 
Cooley  on  Constitutional  Limitations 
(4th  ed.)  415,  416. 

Curtailing  Argument  of  Law.  —  '^  It 
seems  to  be  everywhere  agreed  that 
the  court  may  curtail  the  argument 
of  law  to  the  jury  within  reasonable 
limits."  I  Thompson  on  Trials,  §946, 
citing  Com.  r.  Austin,  7  Gray  (Mass.) 
51;  Murphy  V.  State,  6  Ind.  490;  Com. 
V,  Murphy,  10  Gray  (Mass.)  i;  May- 
field  V,  Cotton,  37  Tex.  229;  Curtis  v. 
State,  36  Ark.  284;  Winkler  v.  State, 
32  Ark.  539;  People  v,  Anderson,  44 
Cal.  65. 

1.  Cooley  on  Constitutional  Limita- 
tions (4th  ed.)  412;  Klepfer  v.  State, 
121  Ind.  491,  holding  that  the  prose- 
cuting attorney  may  argue  his  con- 
clusions of  what  was  proven  by  the 
evidence  in  the  light  of  decided  cases 
which  he  read;  Stout  v.  State,  96  Ind. 
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TL  LEOITIXATE   Debate — Commenti  on   Facts  Proved  or   Ditpated.—- In 

his  argument  to  the  jury  it  is  of  course  the  privilege  of  counsel 
to  descant  upon  the  facts  proved  or  admitted  in  the  pleadings.* 
And  it  is  error  for  the  court  to  interrupt  him  and  deny  his  as- 
sertions  supported  by  evidence,  and  prevent  him  from  comment- 
ing on  disputed  facts.*  His  illustrations  may  be  as  various  as  the 
resources  of  his  genius ;  his  argumentation  as  full  and  profound 

407;  Lynch  V,  State,  9  Ind.  541;  Har-  a  right  of  appeal  if  the  conviction  is 

vey  V,  State,   40    Ind.  516;    Murphy  erroneous,  and  that  the  state  has  no 

V.  State,  6  Ind.  490;  Indiana  Bill  of  such  right.  Growth.  State  (Tex.  Crim. 

Rights,  §  19.  App.,  1894),  26  S.  W.  Rep.  209;  Brazell 

Maryland. — The  contrary  seems  to  v.  State  (Tex.  Crim.  App.,  1894).  26 

have  been  held  in  Maryland.     Frank-  S.  W.  Rep.  723.    Otherwise  where  the 

lin  V,  State,  12  Md.  236.  proof  of  guilt  is  clear.     Moore  v.  State 

In  Xistoiiri,  where,  by  statute,  the  (Tex.  Crim.  App.,  1894),  28  S.  W.  Rep. 

instructions  of  the  court  precede  the  686. 

argument  of   counsel,  it   is  error  to  1.  The  proper  scope  and  limitation 

permit  the  prosecuting  attorney  in  his  of  arguments   is   discussed  at   great 

closing  argument  to  state  the  law  in  length  by  Fowler,  J.,  in   the   leading 

a  manner  prejudicial  to  the  accused,  case  of  Tucker  v,  Henniker,  41  N.  H. 

State  V,  Reed,  71  Mo.  200.     Sec  also  317.     See  also  Brown  v,  Swineford,44 

State  V,  Klinger,  46  Mo.   224;  State  v.  Wis.  282,  28  Am.  Rep.  582;  Berry  v, 

Mahly,  68   Mo.  315;    State   v,  Evans  State,  10  Ga.  522;  Thompson  v.  State, 

(Mo.,  1894),  28  S.  W.  Rep.  8.  43  Tex.  268. 

Statements  Contradicting  Initraotiont.  PersonalAllnsion  to  Juror. — A  personal 

— In  Bates  v.  Com.  (Ky.,  1891),  16  S.  allusion  made  to  the  probable  state  of 

W.  Rep.  528,  a  conviction  was  reversed  mind  of  one  of  the  jurors,  and  his  at- 

because  the  court  overruled  an  objec-  titude    on  one   of    the   questions   in- 

tion  to  statements  by  the  prosecuting  volved,  is  exceedingly  reprehensible, 

attorney  which  contradicted  prior  in-  Bessette  v.  State,  loi  Ind.  85. 

structions  of  the  court  on  a  material  Addressing  a  Juror  by  Name. — Where 

point.  counsel  addresses  a  juror  by  name  it 

Statement!  Affecting  iMuei  of  Fact. —  is  an  indiscretion  that  should  be  re- 
It  is  error  to  permit  prosecuting  coun-  buked,  but  if  the  attention  of  the 
sel  in  his  closing  argument  to  the  jury  court  was  not  called  to  the  matter  and 
to  read  statements  from  reported  cases  there  is  no  probability  of  prejudice 
as  affecting  certain  issues  of  fact  in  the  judgment  will  not  be  reversed, 
the  case  on  trial.  State  v.  Wait,  44  ,  Jordan  r.  People  (Colo.,  1894),  36  Pac. 
Kan.  310.  Rep.  218. 

Conversely,  it  is  not  error  for  the  Stenographer's  ITotet.  —  Counsel   for 

court  to  refuse  to  permit  such  matter  the  state  in  reviewing  the  evidence 

to  be   read  by  defendant's    counsel,  may  read  from  the  notes  of  the  official 

Williams  v.  State,  83  Ala.  68;  Brown  stenographic  reporter.     State  v.  Mc- 

V,    State,  46    Ala.  176;  Blackman  v.  Cool,  34  Kan.  616. 

State,  36  Ala.  295.  TTslng  Written  Argument. — It  is  not 

Beading  Facts  of  Case  In  Beply  to  error  to  allow  counsel  while  address- 
Counsel  Beading  Law. — Where  counsel  ing  a  jury  to  use  and  refer  to  a  writ- 
for  the  defendant  in  discussing  legal  ten  argument.  Royston  v.  Royston, 
questions  to  the  court  reads  from  the  29  Ga.  82. 

opinions  in  reported  cases,  the  attor-  Beading  Special  Interrogatories.— It  is 

ney  for  the  state  may  properly  be  per-  competent  for  an  attorney  to  read  spe- 

mitted  to  read  to  the  court  the  facts  cial  interrogatories  to  the  jury  and  to 

as  reported  therein,  the  court  instruct-  discuss  the  evidence  applicable  there- 

ing  the  jury  not  to  regard  them.     As-  to,  and  to  suggest  the  answers  which 

kew  V.  State,  94  Ala.  4.  in  his  judgment  ought  to  be  rendered. 

Arguing   upon    Defendant's    Bight  of  Timins  v,  Chicago,  etc.,   R.  Co.,  7a 

Appeal. — It  is  reversible  error  to  allow  Iowa  94. 

the  prosecuting  attorney  to  argue  for  8.  State  v.  Washington,  30  La.  Ann. 

a  conviction  because  the  defendant  has  49. 
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Bebftte. 


as  learning  can  make  it ;  and  he  may,  if  he  will,  give  play  to  his 
wit,  or  wings  to  his  imagination.^ 

Comment  on  Abeence  of  Witneieei. — Counsel  may  comment  upon  the 
absence  or  nonproduction  of  witnesses  by  the  adverse  party  when 
they  are  shown  or  presumed  to  be  cognizant  of  the  facts  in 
issue,*  but  not  where  it  appears  that  the  usual  means  were  em- 


1.  Per  Fowler,  J.,  in  Tucker  v.  Hen- 
niker,  41  N.  H.  323. 

AppeaUng  to  BeeponiibUity  of  Jnrors. — 
It  was  held  to  be  "proper  for  the 
counsel  for  the  defendant  to  impress 
upon  the  minds  of  the  jury  their  duty 
to  acquit  the  defendant  if  his  guilt  was 
not  proved  bvthe  evidence  in  the  case, 
and  to  remind  them  that  whenever 
they  should  have  proper  occasion  to 
give  a  reason  for  acquitting  the  defend- 
ant it  would  be  sufficient  to  say  that 
his  guilt  was  not  proved.  Counsel 
had  a  right  to  present  this  thought  in 
a  logical  or  a  rhetorical  form;  he  was 
at  liberty  to  dramatize  it  in  imaginary 
dialogue,  and  to  illustrate  and  enforce 
it  by  imaginary  occasions  ; "  and  a 
new  trial  was  granted  because  the 
presiding  judge  stopped  him  in  that 
line  of  argument,  to  which  due  excep- 
tion was  taken.  Com.  v.  Brownell, 
145  Mass.  319. 

Alluding  to  Pocdble  Pardon. — On  a 
prosecution  for  murder,  remarks  of  the 
prosecuting  attorney  to  the  effect  that 
the  defendant  should  be  hanged  in- 
stead of  being  sent  to  the  peniten- 
tiary, as  in  the  latter  case  he  might  be 
pardoned,  are  not  objectionable.  Mc- 
Neil V.  State  (Ala.,  1894),  15  So.  Rep. 
352.  State  V,  Shawen  (W.  Va.,  1894), 
20  S.  £.  Rep.  873,  was  a  similar  case, 
with  the  same  conclusion. 

Commenting  on  Abase  of  "  Seasonable 
Doubt.*' — It  is  not  error  for  the  state's 
attorney  to  say  to  the  jury  that  more 
scoundrels  have  been  permitted  to  go 
at  large  under  the  doctrine  of  reason- 
able doubt  than  they  are  aware  of,  and 
that  the  trouble  is  that  juries  misun- 
derstand the  doctrine.  State  v,  Val- 
well  (Vt.,  1894),  29  Atl.  Rep.  1018. 

9.  Missouri  Pac.  R.  Co.  v.  White,  80 
Tex.  202,  holding  that  counsel  may 
argue  that  they  were  not  produced  be- 
cause their  testimony  would  be  ad- 
verse ;  Tipton  v.  State,  30  Tex.  App. 
530 ;  Gray  v,  Burk.  19  Tex.  228  ;  Van 
Slyke  V,  Chicago,  etc.,  R.  Co.,  80  Iowa 
620 ;  Goodman  v.  Sapp,  102  N.  Car. 
477;  City  Nat.  Bank  v,  Bridgers  (N. 
Car.,  1894),  19  S.  E.  Rep.  666;  State  v. 


Kiger  (N.  Car.,  1894),  20  S.  E.  Rep. 
456  ;  Chambers  v.  Greenwood,  68  N. 
Car.  274;  State  v.  Weddington,  103  N. 
Car.  364 ;  Grubbs  v.  North  Carolina 
Home  Ins.  Co.,  108  N.  Car.  472,  23 
Am.  St.  Rep.  62;  Gavigan  v.  Scott,  51 
Mich.  373;  Com.  v.  Haskell,  140  Mass. 
128;  Green  t/.  State,  97  Ala.  59;  Graves 
f.  U.  S.,  150  U.  S.  118;  Kircher  v. 
Milwaukee  Mechanics'  Mut.  Ins.  Co., 
74  Wis.  470. 

Laying  Fonndation  for  Comment.  — 
*'  Before  counsel  can  properly  com- 
ment upon  the  absence  of  witnesses 
there  must  be  some  facts  or  circum- 
stances from  which  the  jury  would 
have  the  right  to  infer  that  their  tes- 
timony would  be  important  and  ma- 
terial, and  it  is  the  duty  of  courts  to 
prevent  such  comment  in  the  absence 
of  such  testimony."  Cook  v.  Standard 
L..  etc.,  Ins.  Co.,  86  Mich.  554,  hold- 
ing, however,  that,  under  the  circum- 
stances, the  error  was  not  sufficient 
ground  for  reversal. 

Witnesses  to  Contradict  Evidence  Er- 
roneously Admitted. — Comments  on  fail- 
ure to  produce  witnesses  to  contradict 
evidence  erroneously  admitted  is 
grave  error.  People  r.  O'Brien,  68 
Mich.  468. 

Omission  to  Gall  Friends  who  were  Eye- 
witnesses.— W^here,  after  the  court  re- 
fused to  require  the  state  to  call  eye- 
witnesses of  the  homicide  who  were 
friends  of  the  defendant,  the  defense 
refused  to  call  them  it  was  proper  for 
the  district  attorney  to  comment  on 
the  fact.  Mayes  v.  State  (Tex.  Crim. 
App.,  1893),  24  S.  W.  Rep.  421. 

Deposition  Hot  Pnt  in  Evidence. — It 
has  been  held  that  if  one  side  takes  a 
deposition  and  does  not  put  it  in  evi- 
dence, the  other  side  may  comihent  on 
the  fact.  Learned  v.  Hall,  133  Mass. 
417.  See  also  Robinson  v,  Woodford, 
37  W.  Va.  377 ;  Com.  v.  Haskell,  140 
Mass.  128. 

Failure  to  Gall  Physioian  in  Personal- 
iignry  Case. — In  action  for  personal  in- 
juries counsel  for  the  defendant  may 
comment  upon  the  omission  of  the 
plaintiff  to  call  as  a  witness  the  physi- 
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ployed  to  secure  their  attendance.^ 

Condnot,  XotlvM,  and  Credibility. — He  may  arraign  the  conduct  of 
the  parties;  impugn,  excuse,  justify,  or  condemn  motives,  so  far 
as  they  are  developed  in  evidence ;  assail  the  credibility  of 
witnesses  when  it  is  impeached  by  direct  evidence  or  by  the 
inconsistency  or  incoherence  of  their  testimony,  their  manner  of 
testifying,  their  appearance  upon  the  stand,  or  by  circumstances.* 

cian  who  attended  him.  Evans  v.  had  given  evidence  favorable  to  the 
Trenton,  112  Mo.  390;  BuUard  v.  Bos-  defendant,  and  his  testimony  was  con- 
ton,  etc.,  R.  Co.,  64  N.  H.  31,  10  Am.  tradicted  by  that  of  other  witnesses, 
St.  Rep.  367.  it  was  held  proper  for  counsel  to  argue 

Witnefiat  Not  Called   at  Prelindnaxy  that  he   had  committed   perjury  and 

Hearing. — It  was  held  legitimate  for  had  been  bribed.    East  St.  Louis  Con- 

the  district  attorney  to  remark  upon  necting  R.  Co.  v.  O'Hara,  150  111.  580, 

the  failure  of  the  defendant  to  offer  in  where  the  opinion  of  the  court  inti- 

evidence  at  the  preliminary  hearing  mates  that  it  was  a  proper  and  legiti- 

matter  which  constituted  the  principal  mate  inference  "  from  all  the  evidence 

defense  on  the  pending  trial,  the  same  in  the  case." 

witnesses  being  present  on  both  trials.  Failnre     to    ProdTioo     Docnments.  — 

Tweedle  v.  State,  29  Tex.  App.  586.  Where  there  was  evidence  in  the  case 

OmiMion  to  Call  Opponto  Covnsel.  —  that  certain  documents   existed   and 

Where   the  attorneys    engaged   in  a  were  in  defendant's  possession,    the 

cause  are  by  .rule  of  court  incompe-  counsel  for  plaintiff  was  properly  al- 

tent  to  testify  except  by  leave  of  the  lowed   to    argue    inferences    from    a 

court   or  by  withdrawing    from    the  failure  to  produce  them  in  compliance 

case,  the  court  may  require  counsel  to  with  an  order  of  the  court.     Williams 

refrain  from  comment  upon  the  omis-  v.  Cleveland, etc.,  R.  Co.  (Mich.,  1894), 

sion  to  call  the  opposite  counsel  as  a  61  N.  W.  Rep.  52. 

ij^itness.     Freeman   v,  Fogg,  82  Me.  Adverse  Inferonoo  from  Demand  for  £x- 

408.  oeuiTO  Damages. — In  a  personal-injury 


Where  the  Witneooee  were   Unneees-  case   there  was  evidence   that  plain- 

r. — Where  the  plaintiff  made  out  a  tiff's  hip  was  fractured,  and  that  the 

prima  facie  case  it  was  improper  for  injury  was  probably  permanent,  con- 

the  defendant  to  comment  in  his  open-  sidering    her  advanced   age;    it   was 

ing  argument  upon  the  fact  that  wit-  held  not  an  abuse  of  discretion  to  per- 

nesses   had  been   subpoenaed    by  the  mit  defendant's  attorney  to  say  to  the 

plaintiff,  who  were  cognizant  of  the  jury,  **  Is  not   the  fact   that   plaintiff 

facts  and  present  in  court,  but  had  not  claims   $10,000    for   a  comparatively 

been   called.      Bendetson    v.    Moody  slight  injury  evidence  of  an  attempt 

(Mich.,  1894),  59  N.  W.  Rep.  252.  to  make  a  large  sum  of  money  out  of 

1.  Mitchell  V.  Tacoma  R.,  etc.,   Co.  a  comparatively  trivial  injury?"     Ol- 
(Wash.,  1894),  37  Pac.  Rep.  341.  fermann  v.  Union  Depot  R.  Co.  (Mo., 

2.  Per  Fo*wler,J.,  in  Tucker  v.  Hen-  1894),  28  S.  W.  Rep.  742. 

niker,  41  N.  H.  323.  Allasion  to  Ciroomstanoes  to  Contradict 
Form  of  Interrogatories. — Counsel  may  Witness.  —  In  a  prosecution  for  mur- 
comment  upon  the  form  of  interroga-  der  the  defendant  testified  that  the 
tories  written  by  the  adverse  party  deceased  had  made  an  insulting  re- 
personally  and  propounded  to  a  wit-  mark  about  the  defendant's  wife,  and 
ness  testifying  by  deposition  and  ar-  the  district  attorney  in  his  argument 
gue  admissions  therefrom  inconsistent  to  the  jury  referred  to  the  deceased 
with  the  testimony  of  the  party  him-  "as  a  veteran  in  the  late  war  who 
self.  Smiley  V.  Burpee,  5  Alien  (Mass.)  rendered  meritorious  service  to  the 
568.  where  Bigelow,  C.J.,  said  that  government,  went  to  war,  and  would 
**  if  a  witness  should  be  examined  on  be  the  last  man  to  call  a  woman  a 
the  stand,  the  mode  in  which  questions  whore."  It  was  held  that  such  Ian- 
were  framed  would  certainly  be  open  guage  did  not  pass  the  legitimate 
to  observation.'*  limit  of  debate.  **  The  district  attor- 
Charging  Peijnry  and  Bribery.  —  ney  had  a  right  to  allude  to  any  cir- 
Where  a  witness  called  by  the  plaintiff  cumstances  disclosed  by  the  evidence 
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Argning  Gonolniioni  from  Tettlmony. — He  may  argue  such  conclusions 
from  tiie  testimony  as  he  pleases,  provided  he  does  not  misquote 
witnesses.*     He   may  urge  that   the   natural   presumptions  are 

which  in  his  view  rendered  the  story  N.  E.  Rep.  923;  Spahn  v.  People,  137 

of  the   defendant   improbable."     Per  III.  538;  Egan  v.  Murray,  80  Iowa  180; 

Andrews,  C.J.,  in  People  v,  Rohl,  138  Warner  v.  State,  114  Ind.  137;  Combs- 

N.  Y.  616.  r.  State,  75  Ind.   219;    Mosier  r.  Stoll,. 

TraTeling    Onttide   the  Bacord.  —  In  119  Ind.  244;  Waterman  v.  State,  1x6 

an  action  against  a  railroad  company  Ind.    51;    Maxwell   v.    State,  31  Tex. 

by  a  servant  for  injuries,  it  is  error  to  Crim.    App.  119;  Suitor  r.  Wood,  76 

permit  plaintiff's  counsel  to  declare  in  Tex.  403:  Graham  v.  State  (Tex.  Crim. 

commenting  on  the  testimony  of  fel-  App.,  1894),  24  S.  W.  Rep.  645;  Gal- 

low-servants  on  behalf  of  the  defend-  veston,  etc.,  R.  Co.  v.  Duelm  (Tex. 

ant  that  "it  is  a  part  of  the  contract  Civ.  App.,  1893).  ^4  S.  W.   Rep.  334; 

of  every  railroad  man  that   he  must  State   v,  Shawen   (W.  Va.,    1894),   20- 

swear  for  the  road  or  be  discharged."  S.    E.    Rep.    873;    Gallinger   v.    Lake 

Missouri,  etc..  R.  Co.  v.  Woods  (Tex.  Shore  Traffic  Co.,  67  Wis,  529;  Hart 

Civ.  App.,   1894),  25  S.'W.   Rep.  741,  Mfg.  Co.  v.  Mann's  Boudoir  Car  Co. » 

the  court  expressly  recognizing,  how-  65  Mich.  564;  Harris  v.  Detroit  City  R. 

ever,  the  rule  that  it  is  "the  privilege  Co.,  76  Mich.  227;  People  v.  Harrison,, 

and  duty  of  counsel  to  point  out  to  the  93  Mich.  594;  State  v.  Emory,  79  Mo. 

jury  the  relation  of  the  witnesses  to  463.     See  also  State   v.  Anderson,  45 

the  party  for  whom  they  testify,  and  La.  Ann.  651;    Hansbro  v.   Blum,   5 

any  and  all  circumstances  which  may  Tex.    Civ.     App.    108;    Williams    v,. 

probably  prompt,  control   or  bias  the  Brooklyn  El.    R.    Co.,    126  N.  Y.  96^ 

testimony  of  any  witness."  46  Am.  &  Eng.  R.  Cas.  149;  Caupfield 

The  defendant,  having  testified  for  r.  Cook,  92  Mich.   626;    Valley   Iron 

himself,  the  prosecuting  attorney  said  Works    Mfg.    Co.   v.    Grand    Rapids 

in  his  closing  argument:  "It  is  the  Flouring  Mill  Co.,  85  Wis.  274;  Chacon 

history  of  criminal  prosecutions  that,  v.  Territory  (N.  Mex.,  1893),  34  Pac- 

if  a  defendant  does  not  plead  guilty  Rep.  448. 

before  the  court,  he  always  goes  GaiuM  of  Employe's  Siiohargv. — In  an 
upon  the  witness-stand  and  denies  the  action  for  personal  injuries  to  the 
charge."  It  was  held  that  the  state-  plaintiff,  a  passenger  on  defendant's- 
ment  was  not  in  the  line  of  mere  de-  cars,  it  appeared  that  the  motorman 
nunciatory  argument  or  legitimate  was  discharged  soon  after  the  acci- 
commenton  the  interest  of  the  defend-  dent;  but  there  was  no  evidence  why 
ant  in  the  result  of  the  prosecution,  he  was  discharged,  and  counsel  was- 
but  an  improper  statement  of  a  prop-  permitted  to  argue  that  he  was  dis- 
osition,  without  any  proof  to  support  charged  for  incompetency  and  care- 
it;  and  a  new  trial  was  granted  on  ac-  lessness  at  the  time  of  the  accident, 
count  of  the  refusal  of  the  court  to  and  it  was  held  no  error.  Sears  v, 
cause  it  to  be  withdrawn.  Lewis  v,  Seattle  Consolidated  St.  R.  Co.,  & 
State  (Ind.,  1894),  36  N.  E.  Rep.  iiio.  Wash.  227. 

Disparaging  Evidenoa  as  it  Comes  In.  Motives  of  Defendant.  —  In  an  action 

— It   is   not  proper  to  allow  counsel,  against  a  company  running  a  sawmill 

against   objection,  to    disparage   evi-  for  injuries  caused  by  the  bursting  of 

dence  offered  by  his  adversary  as  it  a  "  slab  burner"  as  a  result  of  burn^ 

comes  in  by  making  to  the  court  in  the  ing  an  excessive  quantity  of  material 

hearingof  the  jury  an  address  upon  the  therein  at  one  time,  remarks  made  by 

infirmities  of  the  evidence,  the  counsel  plaintiff's  counsel  charging  defendant 

declaring  at  the   same   time   that  he  with  having  been  moved  by  motives^ 

does  not  object  to   its  reception,  but  of  parsimony  in  failing  to  have  the 

desires  that  it  be  admitted.     Travel-  burner   repaired  or  replaced   after  it 

ers'  Ins.  Co.  v,  Sheppard,  85  Ga.  751.  was  cracked  and  warped  some  years- 

L  Ramsey  v.  State  (Ga.,  1893),   17  previously,  were  within  the  limits  of 

S.   E.    Rep.    613;    Robinson  v.  Wood-  legitimate  debate.     Faerber  v,  T,  B. 

manse r,  80  Ga.  249:  Taylor  v.  State,  Scott  Lumber  Co.,  86  Wis.  226.     See 

83  Ga.  659;  Cheltenham  Stone,  etc.,  also  Galveston,  etc.,  R.  Co.  v,  Ouehn 

Co.  V,  Gates  Iron  Co.,  124  111.  623,  16  (Tex.Civ.  App.,1893),  23S.W.  Rep.  596^ 
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against  even  uncontradicted  testimony,^  and  deduce  an  admission 
of  crime  from  an  ambiguous  statement  by  the  defendant.* 

Ulogioal  Argnment. — And  the  fact  that  his  argument  is  illogical  is 
not  enough  to  put  the  court  in  error  for  refusing  to  arrest  it  upon 
request.' 

Xoro  Ezaggoratioii.~Nor  is  the  court  required  to  interfere  where 
the  argument  merely  exaggerates  some  feature  of  the  case  upon 
which  there  is  testimony.* 

VIL  TJSB  OF  Pleadivos. — Statements,  admissions,  and  allega- 
tions in  pleadings  are  matters  in  evidence  for  all  the  purposes  of 
Ihe  action  ;  they  are  made  for  the  purpose  of  the  trial,  and  are 
before  the  court  and  jury,  and  may  be  used  for  any  legitimate 
purpose.*  They  may  ordinarily  be  read  by  counsel  to  the  jury 
without  any  impropriety.* 

CUdmutoWliAt  TettimonyWas.— *'  It  3  Wash.  Ter.  353;  Skagit  R.,  etc.,  Co.  v. 

is  very  common  for  opposing  counsel  Cole,  2  Wash.  57;  Green  v.  State,  97 

to  differ  as  to  what  the  testimony  was,  Ala.  59,  citing  Commercial  F.  Ins.  Co. 

^ndeach  should  be  permitted  to  main-  v,  Allen,  80  Ala.  571;  Childresv.  State, 

tain  his  claim  before  the  jury  whose  86  Ala.  77;  Cross  v.  State,  68  Ala.  476. 

province  it  is  to  determine  what  evi-  See   further  Birmingham  Mineral  R. 

•dence  has  been  submitted."     State  v,  Co.  z\  Harris,  98  Ala.  326;  Morrison  v, 

Beasley,   84    Iowa   83;  Grace  v.    Mc-  State,  76  Ind.  335;  Dikeman  z/.  Arnold, 

Arthur,  76  Wis.  641.     See  Hatcher  v.  83  Mich.  218;  Missouri  Pac.  R.  Co.  v. 

State,  18  Ga.  460;  People  v.  Barnhart,  White,  80  Tex.  202;  Angle  v,   Bilby, 

59  Cal.  402;  People   v.  Lee  Ah  Yute,  25  Neb.  595. 

>6o  Cal.  95;  Long  v.  State,  12  Ga.  330.  "  Facts  not  proved  cannot  be  dis- 

Challenge  to  Opposing  Attorney  to  £x-  cussed;  but  illogical  deductions  from 

-plain  Faots. — The  remarks  of  a  prose-  facts  proved  may  be  insisted  upon,  and 

-cuting  attorney  challenging  the  attor-  there  is  no  remedy."     Inman  v.  State, 

ney  for  the  defendant  to  explain  the  72  Ga.  278. 

facts    and    circumstances    upon    any  Bockleis  Misstatements. — A  new  trial 

other  hypothesis   than  that  of  guilt,  was    granted    where     the    presiding 

.and  to  give  his  version  of  the  case,  judge,   against    objection,    permitted 

•cannot  be  said  to  be  prejudicial.   Peo-  the  prosecuting  attorney  in  a  criminal 

pie  r.  Hall,  94  Cal.  595.  case   to  argue   that   if  the  state  had 

IrrelOTant  Faets. — In  an  action  by  a  made  out  a  probable  case   then   the 

-servant  for  negligence  of  the  master,  burden  rested  upon  the  defendant  to 

where  it  appeared  that  the  master  was  overcome  it,  and  to  use  other  intem- 

insured  against  accidents,  but  that  this  perate  language  of  a  like  nature.  Peo- 

fact  was  not  relied  upon  by  the  defend-  pie  v.  Lange,  90  Mich.  454. 

^nt  in  any  way  as   a   defense,  it  was  4.  Prather  v.  McClelland  (Tex.  Civ. 

not  error  to  refuse  to  allow  plaintiff's  App.,  1S94),  28  S.  W.  Rep.  94,  decided 

•counsel  to  argue  to  the  jury  that  the  upon  a  rehearing,  and  receding  from 

defendant  would  be  likely  to  be  less  the    position    taken   on   the  original 

•careful  in  looking  after  his  machin-  hearing  in  26  S.  W.  Rep.  657. 

«ry  than  if  he  had  not  been  insured.  Where  the  argument  is  within  the 

Tremblay  v.   Harnden  (Mass.,  1894),  evidence,  mere  exaggerated  language 

j8  N.  £.  Rep.  972.  will  not  work  a  reversal  if  permitted 

1.  Bronson  v.  Leach,  74  Mich.  713.  by  the  trial  court.     Kain  r.   Bare,  4 

2.  State   V,    Rogers,    108    Mo.    202;  Ind.  App.  440;  State  v,  Mallon,  75  Mo. 
Hodge  r.  State,  97  Ala.  37.  355;  State  v.  Estis,  70  Mo.  428;  Over- 

8.  Sears  v.  Seattle  Consolidated  St.  cash  v,  Kitchie,  89  N.  Car.  380;  Boldt 

R.  Co.,  6  Wash.  227,  citing  Proctor  v.  v.   State  (Wis.,  1888),  35  N.  W.  Rep. 

DeCamp,  83  Ind.  559.     See  also  Hin-  935. 

ton  V,  Cream  City  Co.,  65  Wis.  323;  6.  Per  Earl,  J.,  in  Holmes  v,  Jones, 

Scott  V.  Chicago,  etc.,  Co.,  68  Iowa  121  N.  Y.  461. 

362;  Dowdell  V.  Wilcox,  64  Iowa  721;  6.  Knight  v.  Russ,  77  Cal.  410;  Tis- 

Columbia,  etc.,  R.  Co.  v.  Hawthorne,  dale  v.  Delaware,  etc.,  Canal  Co.,  ti6 


Comm^ntf  on  ARGUMENTS  OF  COUNSEL.    Ttiluro  to  Taotliy. 

Amendod  PltadiBg — But  where  an  original  pleading  has  been 
amended,  the  original  cannot  properly  be  used  in  final  argument 
if  it  has  not  been  put  in  evidence.* 

Pleading  Withdrawn — And  the  court  may  also  direct  counsel  to 
refrain  from  discussing  a  pleading  which  has  been  withdrawn.* 

VIII.   GomiEHTS  OH  PAHTTBX  07  ACCirSEB  TO  TE8TIF7  IV  ^  CBIMI- 

NAL  Ca82 — 1.  General  Scope  and  Effect  of  Statutory  Proviflions. — It  is 
commonly  provided  by  statute  in  the  United  States  that  an 
accused  person  in  a  criminal  case  may  testify  in  his  own  behalf, 
and  that  his  failure  to  do  so  shall  not  create  any  presumption 
against  him.  In  some  states  the  statute  also  prohibits  any  reference 
to  or  comment  upon  his  neglect  or  failure  to  testify.  It  is  gener- 
ally held,  even  in  the  absence  of  the  express  provisions  last  men- 
tioned, that  any  allusion  to  the  circumstance,  except  by  the 
prisoner's'  counsel,  especially  if  it  be  of  a  hostile  nature,  must  be 

N.  Y.  416;  Claflin  r.  New  York  Stand-  such."     Smith  v.  Smith,  106  N.  Car. 

ard  Watch   Co.  (City  Ct.),  23  N.  Y.  498.     See  also  Smith  v.  Nimocks,  94 

Supp.  324;  Rowe  V,  Comley,  i  N.  Y.  N.  Car.  243;   State  v.  Whit,  5  Jones 

City  Rep.  466,  2  Civ.  Pro.  Rep.  (N.  Y.  (N.  Car.)  224. 

C.  PI.)  427.  In  Garfield  v.  Knight's  Ferry,  etc.. 

Where,  in  an  action  for  damages  for  Water  Co.,  14  Cal.  35,  there  was  held  to 

personal  injuries  caused  by  a  defect-  be  no  harm  in  reading  the  complaint 

ive   highway,  the  plaintiff's  evidence  to  the  jury  in  order  to  point  out  the 

showed    that    he   had   suffered   from  allegations  in  it  which  were  admitted 

hernia  prior  to  the  accident,  and  that  by  not  being  denied, 

it  was  aggravated  by   the   injury,   it  1.  Taft  v,  Fiske,  140  Mass.  250,  54 

was   not  error  to  permit  defendant's  Am.  Rep.  450;  Walcott  v.  Kimball,  13 

counsel   in  his  closing    argument  to  Allen  (Mass.)  460;  Phillips  v.  Smith, 

comment  on  the  fact  that  the  plaintiff  no  Mass.  61. 

had  omitted  to  mention  such  facts  in  8.  Riley    v.    Iowa    Falls,   83   Iowa 

his  statement  filed  with  the  town  clerk  761. 

and  selectmen,  as  required  by  statute.  Beading  PlMdlng  to  whieh  Ezoeptioni 

The    omission    might    fairly    be    re-  bava  Been  Sustained. — In  Smith  v,  Wil- 

garded  as  an  admission  against  him.  son  (Tex.  Civ.  App..  1892),  20  S.  W. 

Felch  V,  Weare  (N.  H.,  1891),  27  Atl.  Rep.  1119,  the  practice  of  permitting 

Rep.  226.  allegations  in  pleadings  to  be  read  to 

It  is  proper  for  counsel  in  argument  the  jury  after  exceptions  thereto  have 

to    comment    upon    an   interrogation  been  sustained  was  condemned,  but  a 

which  it  is  proposed  to  propound  to  new  trial  refused,  there  being  no  preju- 

the  jury,  and  array  the  evidence  which  dice  in  the  particular  case, 

bears  upon  it.    Gresley  v.  State,  123  S.  Comment   by  Prisoner's  Counsel. — 

Ind.  72.  **As  there  is   danger  that  the  jury. 

In  an  action  involving  among  other  knowing  that  the  law  now  permits  a 

issues  the  sanity  of  the  plaintiff,  his  defendant  to  testify,  may  draw  infer- 

counsel  in  addressing  the  jury  com-  ences  against  him  from  his  omission 

mented  upon  the  failure  of  one  of  the  so  to  do,  his  counsel  may  properly, 

defendants  to  answer  the  sworn  com-  in  addressing  the  jury,  insist  and  en* 

plaint,  which  reflected  upon  his  char-  large  upon  his  constitutional  and  legal 

acter.     The  complaint  was  not  put  in  right  in  this  respect."    Per  Gray.  C.J., 

evidence,  and  it  was  held  that  upon  in  Com.  v.  Scott,  123  Mass.  229,  25  Am. 

objection  by  the  other  side  the  court  Rep.  81.     Observe,  however,  that  the 

erred  in  not  stopping  counsel.  **  While  Massachusetts  %\.9XM\t.  (see  the  foUow- 

pleadings  may  be  read  to  the  jury  un-  ing   note)  does   not  expressly   forbid 

der  direction   of   the  court   in   order  comment,  as  the  statutes  do  in  many 

that   they  may  understand  fully   the  of  the  states.     On  the  other  hand,  the 

nature   and   scope  of  the   issues,  yet  language  of  the  Aa»jaj  statute  (see  the 

where  they  are  to  be  used  as  evidence  following   note)  would  probably  sus- 

they  should  be  formally  introduced  as  tain  the  same  ruling  in  that  state. 
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excluded  from  the  jury;  and  that  if  the  court  permits  a  violation 
of  the  rule,  it  is  error  for  which  a  new  trial  will  be  granted,*  ex- 
cept in  cases  presently  to  be  noticed,  where  steps  are  taken  which 
are  deemed  adequate  to  prevent  injurious  effect. 


1.  Conttruetion  of  tht  F«d«ral  Stotntt. 
— The  act  of  congress  of  March  15, 1878 
(20  Stat,  at  L.,  p.  30,  c.  37),  provides 
**  that  in  the  trial  of  aU  indictments,  in- 
formations, complaints,  and  other  pro- 
ceedings against  persons  charged  with 
the  commission  of  crimes, offenses,  and 
misdemeanors,   in  the  United  States 
courts,  territorial  courts,  and  courts- 
martial,  and  couns  of  inquiry,  in  any 
state  or  territory,  including  the  Dis- 
trict    of    Columbia,    the    person    so 
charged  shall  at  his  own  request,  but 
not  otherwise,  be  a  competent  witness; 
and  his  failure  to  make  such  request 
shall     not     create     any    presumption 
against   him."     Under  this  act  *'the 
refusal   of  the  court  to  condemn  the 
reference  of  the  district  attorney,  and 
to  prohibit  any  subsequent  reference 
to  the  failure  of  the  defendant  to  ap- 
pear as  a  witness,  tended  to  his  preju- 
dice before  the  jury,  and  this  effect 
should  be  corrected  by  setting  the  ver- 
dict aside  and  awarding  a  new  trial." 
Wilson  V,  U.  S.,  149  U.  S.  60.  citing 
Com.  V,  Scott,  123,  Mass.  239,  25  Am. 
Rep.  87  ;  Austin  v.  People,  102  111.  261- 
264. 

California.  —  Act  of  April  2,  1866 
(Cal.  Stat.,  1865-6,  p.  865).  provides 
that  "in  the  trial  of  all  indictments 
and  other  proceedings  against  persons 
charged  with  the  commission  of  crimes 
or  offenses,  the  person  so  charged 
shall  at  his  own  request,  but  not  other- 
wise, be  deemed  a  competent  witness, 
the  credit  to  be  given  to  his  testimony 
being  left  solely  to  the  jury  under  the 
instruction  of  the  court.  Nothing 
herein  contained  shall  be  construed  as 
compelling  any  such  person  to  testify." 
In  People  v.  Tyler,  36  Cal.  522*  per- 
haps the  first  case  in  this  country 
where  such  a  statute  was  the  subject 
of  judicial  construction,  it  was  held  to 
be  error  to  permit  the  district  attorney 
to  comment  on  the  defendant's  failure 
to  testify  as  evidence  of  guilt,  and  to 
refuse  an  instruction  to  the  jury  to 
disregard  such  comment. 

niiBols.— I.  Starr  &C.  Stat.,  Illinois, 
4S6,  provides  that  a  defendant's  **neg. 
lect  to  testify  shall  not  create  any 
presumption  against  him,  nor  shall 
the  court  permit  any  reference  or  com- 


ment to  be  made  to  or  upon  such  neg- 
lect." 

In  Atistin  v.  People,  102  111.  264,  a 
reference  had  been  made  to  the  neg- 
lect of  the  accused  to  testify,  both  in 
the  opening  and  concluding  argument 
for  the  prosecution,  and  the  court,  in 
setting  aside  the  verdict  of  guilty 
which  was  rendered  in  that  case  said: 
*' When  the  statute  says  that  no  pre- 
sumption against  the  accused  shall  be 
created  by  his  neglect  to  testify,  it  is 
clearly  meant  that  in  cases  where  the 
defendant  should  not  choose  to  avail 
himself  of  the  privilege  offered  by  the 
statute  the  trial  should  be  conducted 
in  the  same  manner  and  upon  the  same 
presumption  as  if  the  statute  had  not 
been  passed."  And  again:  **We  do 
not  consider  how  this  statute  can  be 
completely  enforced  unless  it  be  adopt- 
ed as  a  rule  of  practice  that  such  im- 
proper and  forbidden  reference  by 
counsel  for  the  prosecution  shall  be 
regarded  as  good  ground  for  a  new 
trial  in  all  cases  where  the  proofs  of 
guilt  are  not  so  clear  and  conclusive 
that  the  court  can  say  affirmatively 
that  the  accused  could  not  have  been 
harmed." 

See  also  McDonald  v.  People,  126 
111.  155,  9  Am.  St.  Rep.  547:  Baker  v. 
People,  105  III.  452;  Quinn  r.  People, 
123  111.  333;  Angelo  V,  People,  96  III. 
209;  Watt  V.  People,  126  III.  9. 

Isdiatta. — Comments  are  proscribed 
in  Indiana,  i  Burns  Rev.  Stat.  1894. 
g  1867;  Showalter  v.  State,  84  Ind. 
563;  Long  V,  State,  56  Ind.  T82;  Knight 
V,  State,  70  Ind.  375;  Morrison  v. 
State,  76  Ind.  338. 

Iaw».— Miller  Code,  Iowa  (1886),  § 
3636,  provides  that  the  attorney  for 
the  state  shall  not  **  during  the  trial 
refer  to  the  fact  that  the  defendant 
did  not  testify  in  his  own  behalf,  .  .  . 
and  the  defendant  for  that  cause  alone 
shall  be  entitled  to  a  new  trial.** 

In  State  v.  Graham,  62  Iowa  in, 
the  court  said:  "The  statute  is  ex- 
plicit, that  the  district  attorney  shall 
not  refer  to  the  fact  that  the  defend- 
ant did  not  testify  in  his  own  behalf. 
There  is  nothing  which  he  can  say 
about  the  fact  that  will  justify  a  ref- 
erence to  it,  and  courts  should  hold 
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Oommtnti  in  AdvuM.  —The   Statute   is  violated   by  directing  the 
minds  of  the  jurors  to  the  fact  that  a  defendant  may  testify  in 

district  attorneys   to  a  strict  obsery-  government  contended  really  existed 

ance  of  their  duty  in  this   respect."  for  their  not  testifying,  and  permitted 

See  also  State  v.  Ryan,  70  Iowa  154.  the  prosecuting  attorney  to  proceed  in 

I. — Kansas  Laws,  1871,  g  I.  c.  his  comments.     The  Supreme  Judicial 


I z8,  provides  that  "the  neglect  or  re-  Court  set  aside   the  verdict  and  or- 

f usal   ...  to  testify  .  .  .   shall   not  dered  a  new  trial, 
raise  any  presumption   of  guilt,   nor        Xissiisippi. — The  Mississippi  statute 

shall  the  circumstance  be  referred  to  declares  that  "the  failure  of  the  ac- 

by  any  attorney  prosecuting  the  case."  cused  in  any  case  to  testify  shall  not 

See  State  v.  Mosley,  31  Kan.  355.  operate   to   his  prejudice  or  be  com- 

Xaine. — In  Maine,  in  1864,  for  the  mented  on  by  counsel."  The  word 
first  time,  a  person  charged  with  a  "  comment  "  as  employed  in  the  statute 
criminal  offense  was  made  "  at  his  own  "does  not  mean  to  criticise  or  con- 
request,  and  not  otherwise,  a  compe-  demn  or  anathematize  the  accused  for 
tent  witness."  Maine  Stat.,  1864,  c.  his  failure  to  testify.  It  forbids  in 
280.  After  that  statute  took  effect,  unmistakable  language  any  comment 
county  attorneys,  when  the  accused  friendly  or  unfriendly.  It  forbids  any 
did  not  elect  to  testify,  were  allowed  in  remark,  of  any  character,  in  any 
argument  to  comment  on  the  fact  to  Words,  upon  the  failure  of  the  accused 
the  jury.  State  v.  Bartlett,  55  Me.  to  testify.  The  attention  of  the  jury 
220;  State  V,  Lawrence,  57  Me.  574;  is  not  to  be  called  to  the  fact  at  all  by 
State  V.  Cleaves,  59  Me.  299,  8  Am.  counsel."  Per  Woods,  J.,  in  Yar- 
Rep.  422.  brought'.  State,  70  Miss.  593;  Eubanks 

Maine  Stat.,  1879,  c.  92,  g  i  (Rev.  v.  State  (Miss.,  1890),  7  So.  Rep.  462, 

Stat.,  c.  134,  §  19),  enacted  that  "the  Reddick  v.  State  (Miss.,  1895),  16  So. 

fact  that  the  defendant  in  a  criminal  Rep.  490. 

prosecution  does  not  testify  in  his  own        Xissonri. — Missouri  Rev.  Stat.,  1889, 

behalf  shall   not   be   evidence   of  bis  §  4219,  provides  that  "  if  the  accused 

guilt."     By  judicial  construction  this  shall  not  avail  himself  or  herself  of  his 

statute   prohibits  comment   upon  his  or  her  right  to  testify,  or  of  the  testi- 

failure  to  testify.     State  v.  Banks,  78  mony  of  the  wife  or  husband,  on  the 

Me.  490.  trial  of  the  case,  it  shall  not  be  con- 

Hasiaohuietts. — Mass.  Stat.,  1866,  c.  strued  to  affect  the  innocence  or  guilt 

260,  provides  that  the  neglect  or  re-  of  the  accused;   nor   shall   the   same 

f usal  of  the  defendant  to  testify  shall  raise  any  presumption  of  guilt,  nor  be 

not  "create  any  presumption  against  referred  toby  any  attorney  in  the  case, 

the  defendant."      The  provision    has  nor  be  considered  by  the  court  or  jury 

been  since  reSnacted  in  substantially  before  whom  the  trial  takes  place." 
the  same  terms.     Mass.  Stat.,  1870,  c.         "  Referred  to  "  in  this  statute  means 

393f  §  ii  cl.  3;   Mass.  Pub.   Stat.,  c.  "  allude  to,"  and  failure  of  the  court 

169,  g  18,  cl.  3.  promptly   to    rebuke    improper  com- 

In  Com.  V.  Scott,  123  Mass.  239,  25  ments   is   reversible   error.     State   v. 

Am.  Rep.  87,  none  of  the  defendants  Moxley,  102  Mo.  374;  State  v.  Jackson, 

testified  at  the  trial,  and  the  prosecut-  95  Mo.  623;  State  v.  Brownfield,  15  Mo. 

ing  attorney  in  his  closing  argument  App.  593.     See  State  v,  Martin,  74  Mo. 

commented  upon  this  fact,  when  the  547. 

counsel  for  the  defendants  interrupted  Kew  York. — N.  Y.  Code  Crim.  Proc, 
him  and  asked  the  judge  to  rule  that  §  393,  declares  that  the  defendant's 
the  fact  that  the  defendants  did  not  "  neglect  or  refusal  to  testify  does  not 
testify  could  not  be  commented  on  by  create  any  presumption  against  him.'* 
the  government;  but  the  judge,  having  The  district  attorney  has  no  right  to 
first  stated  the  law  as  declared  in  the  advert  to  the  matter  either  in  the 
statute,  ruled  that,  inasmuch  as  the  opening  or  in  the  summing  up;  and  if 
matter  had  been  referred  to  by  their  the  presiding  judge  makes  no  attempt 
own  counsel,  the  prosecuting  attorney  to  repair  the  damage  done  by  caution- 
had  a  right  to  comment  on  the  reasons  ing  the  jury,  it  is  ground  for  a  new 
given  for  their  not  going  upon  the  trial.  People  v.  Doyle,  58  Hun  (N.  Y.) 
stand  and  testifying  in  their  behalf,  535;  People  v.  Forbes,  52  Hun  (N.  Y.) 
and  also  to  give  the  reasons  which  the  33.     See  Stover  v.   People,  56  N.  Y. 
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advance  of  the  time  when  he  may  be  called  as  a  witness,  as  well 
as  if  the  comment  be  made  after  he  has  testified.* 

Whore  DofendAiit  Sloeti  to  Tostiiy. — But  when  a  defendant  in  a  criminal 
case  elects  to  testify  in  his  own  behalf,  he  stands  upon  the  same 

315;  Crandall  v.  People,  2  Lans.  (N.  Y.)  Richardson  v.  State  (Tex.  Crim.  App., 

309.  1894),  27  S.  W.    Rep.  139:  Brazell  v, 

Shodo   Island. — ^Comments    are    not  State  (Tex.  Crim.  App.,  1894),  26  S.W. 

permitted  in  Rhode  Island.     State  v.  Rep.  723. 

Hull  (R.   I.,   1893),  26  Atl.  Rep.  191,  WootVirginla.— The  statute  provides 

holding,  however,  that  a  mere  allusion  that  no  reference  shall  be  made  to  or 

to  the  fact  that  it  was  the  defendant's  comment  upon  the  defendant's  failure 

privilege  not  to  testify  was  not  ground  to   testify  *'by  any   one   during   the 

for  a  new  trial.  progress  of  the  trial  in  the  hearing  of 

Sonth  Carolina. — Art.  i,  §  13,  of  the  the  jury." 
constitution  of  South  Carolina  pro>  "  It  must  be  held  that  if  such  com- 
vides  that  "no  person  shall  be  com-  ment  upon  the  failure  of  the  accused  to 
pelled  to  accuse  or  furnish  evidence  testify  is  made  without  any  action  of 
against  himself."  Sec.  2643  of  the  the  court  or  attorney  to  nullify  or  neu- 
General  Statutes  provides  that  "  in  tralize  it,  it  will  be  ground  for  annul- 
the^rial  of  all  criminal  cases  the  de-  ling  the  trial  unless  waived,  i  Thomp- 
f endant  shall  be  allowed  to  testify  if  son  on  Trials,  §  looi ;  State  v.  Banks, 
he  desires  to  do  so,  and  not  otherwise,  78  Me.  490;  Crandall  v.  People,  2  Lans. 
as  to  the  facts  and  circumstances  of  (N.  Y.)  309;  Longs'.  State,  56  Ind.  182; 
the  case."  It  was  conceded  in  State  Knight  v.  State,  70  Ind.  375;  Com.  v. 
V,  Howard,  35  S.  Car.  197,  that  the  Scott,  123  Mass.  239,  25  Am.  Rep.  87; 
foregoing  provisions  proscribe  any  State  v,  Martin,  74  Mo.  547;  Com.  v, 
reference  to  a  defendant's  failure  to  Harlow,  no  Mass.  411;  State  v.  Ten- 
testify,  nison,   42  Kan.  330;  People  v.    Rose 

TonnoMOO. — Tenn.  Const.,art.  i,  ^9,  (Supreme   Ct.),   4  N.    Y.   Supp.   787; 

declares  that  the  defendant  in  a  crim-  Hunt  v.  State,  28  Tex.  App.  149;  State 

inal  trial  '*  shall  not  be  compelled  to  v.    Moxley,    102  Mo.   374;    People   v. 

give  evidence  against  himself."  Tenn.  Brown,  53  Cal.  66;  Whart.  Crim.  Ev. 

Acts,   1887,  c.  79,  permitting  the  ac-  §4351  i   Bish.  Crim.    Proc.   §   1186." 

cused  to  testify  in  his  own  behalf,  de-  Per  Brannon,  J.,  in  State  v,  Chisnell, 

Clares   that   his   failure  so   to  testify  36  W.  Va.  659. 

"shall  not    create    any   presumption  Wioooniin. — Wis.  Rev.  Stat.,  §  4071, 

against  him."     Failure  of  the  court  to  provides  that  ^'  in  all  criminal  actions 

interfere  upon  request,  and  instruct  and  proceedings   the   party    charged 

the  jury  to  disregard  obnoxious  com-  shall  at  his  own  request,  but  notother- 

ments,  is  reversible  error.     Staples  v,  wise,  be  a  competent  witness;  but  his 

State,  89  Tenn.  23.  refusal    or  omission  to  testify  shall 

Texas. — Texas  Gen.  Laws,  1887,  p.  37,  create  no  presumption  against  him." 

provides  that    "a  defendant  in  a  crim-  It  is  highly  improper  to  intimate  or 

inal  action  may  testify  in  his  own  be-  argue  to  the  jury  that  such  omission 

half;  but  his  failure  to  testify   shall  should  raise  any  presumption  against 

not  be  taken  as  a  circumstance  against  him  as  to  his  guilt.     But  in  order  to 

him,  nor  be  alluded  to  or  commented  bring  such  remarks  before  the  appel- 

on  by  counsel  in  the  case."  late  court  for  review  it  must  appear 

"This  statute  enjoins  absolute  si-  in  the  bill  of  exceptions  that  they  were 
lence  on  the  subject  in  so  far  as  the  objected  to  at  the  time.  Martin  v. 
argument  is  concerned."  Jordan  v.  State,  79  Wis.  165. 
State,  29  Tex.  App.  595;  Hunt  v.  State,  1.  State  v.  Baldoser  (Iowa,  1893),  55 
28  Tex.  App.  149;  Mcpherson  v.  State  N.  W.  Rep.  97;  State  v.  Ryan,  70  Iowa 
(Tex.  App.,  1890).  15  S.  W.  Rep.  174,  156;  Coleman  v.  State,  iii  Ind.  563.  In 
declaring  that  a  new  trial  for  a  viola-  the  two  cases  first  cited  the  language 
tion  of  the  statute  ought  to  be  granted  objected  to  was  used  in  an  argument 
by  the  trial  court  and  thereby  avoid  as  to  the  admissibility  of  testimony, 
the  expense  and  trouble  of  an  appeal,  and,  in  the  case  last  cited,  in  the  pros- 
Johnson  V.  State,  31  Tex.  Crim.  App.  ecutor's  opening  statement  to  the  jury 
464;  Reed  v.  State,  29  Tex.  App.  449;  before    the     defendant   was    sworn. 
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footing,  in  the  absence  of  statutory  provisions  to  the  contrary,^ 
as  any  other  witness  in  a  civil  or  criminal  cause ;  and  his  failure  to 
deny  damaging  statements  of  other  witnesses,  alleged  to  have 
been  made  by  them  to  him,  or  to  explain  prominent  and  damage 
ing  facts  peculiarly  within  his  knowledge,  is  a  fit  subject  to  be 
commented  upon  and  for  unfavorable  inferences.* 

DffondMt'i  FftUnre  to  Frodnoo  Witnoiioo. — The  prosecuting  attorney 
may  likewise  animadvert  upon  the  defendant's  failure  to  produce 
witnesses  to  establish  or  rebut  material  facts,  where  such  testi- 
mony is  within  his  power.' 

Contra,  Diebel  v.   State  (Tex.  Crim.  abouts  at  the  time  the  aHeged  crime 

App.,  1893),  24  S.  W.  Rep.  26.  was  committed. 

Woit  Virginia. — The    rule   in  West  His  conduct  upon  the  witness-sund 

Virginia  is  otherwise.     State  v.  Ice,  34  is  a  proper  subject  of  comment.    Bra- 

W.  Va.  244.  shears  v.  State,  58  Md.  563.    And  his 

1.  Missouri. — Missouri  Acts,  1877,  p.  subsequent  conduct  in  the  presence  of 
356,  limits  the  cross-examination  of  a  the  jury  during  the  trial.  Siberry  v, 
prisoner  who  takes  the  witness-stand  State,  133  Ind.  677. 

to  matters  referred  to  in  the  examina-  Statutory  Statomont  of  Taots  by  Do- 

tion  in  chief.    The  effect  of  that  statute  fondaat.  —  The    statement    of     facts 

is  to  make  it  reversible  error  for  the  which  a  defendant  in  a  criminal  case 

court  to  permit  comment  upon  omis-  is  authorized  to  make  in  his  own  be- 

sions   which   it  would   be    reversible  half  under /f/iz^amtf  Pam ph.  Acts,  1882- 

error  to  suffer  him  to  supply  by  cross-  1883,  p.  4,  may  be  commented  on  by 

examination.     State  v.  Graves,  9s  Mo.  the  defendant's  counsel.     Beasley  v. 

510;  State  tr.  Elmer,  Z15  Mo.  401:  State  State,  71  Ala.  328.     See  further,  as  to 

V.  Fairlamb  (Mo.,  1894),  25  S.  W.  Rep.  the    weight    of    such    a    statement, 

895.     But  the  statute  has  no  applica-  Blackburn   p.    State,    71    Ala.     319; 

tion    to    inferences    from    testimony  Chappell  v.  State,  71  Ala.  322;   Whi- 

actually  given  by  the  defendant.  State  zenant  v.  State,  71  Ala.  383. 

V.  Walker,  98  Mo.  95.  8.  Grumes  v.  State,   28  Tex.  App. 

2.  State  r.  Jackson,  95  Mo.  655;  516;  Jackson  v.  Sute,  31  Tex.  Crim. 
State  V.  Anderson,  89  Mo.  312;  State  App.  342;  People  v.  McGrath,  5  Utah 
V,  Glave,  51  Kan.  330  [holding  that  525;  State  v.  Weddington,  103  N.  Car. 
the  defendant  occupies  the  attitude  of  364;  State  v,  Toombs,  79  Iowa  741; 
a  witness  within  the  rule,  although  Com.  v.  Clark,  14  Gray  (Mass.)  367; 
his  testimony  bears  but  remotely  Robinson  v.  Woodford,  37  W.  Va.  377; 
upon  the  main  issue];  Cotton  v.  State,  People  v.  Mills,  94  Mich.  630. 

87  Ala.  103;  Lee  v.  State,  56  Ark.  4;  His   failure   to  call  a  codefendant 

McFadden  v.  State,  28  Tex.  App.  241 ;  not  on  trial  may  be  commented  upon. 

Hodge   v.   State  (Ala.,   1893),   12  So.  State  v.  Mathews,  98  Mo.   125.      So 

Rep.  165;  Clarke  v.  State,  87  Ala.  71;  also  his  failure  to  produce  testimony 

Bradford  v.   People,  20  Hun  (N.  Y.)  to  show  his  whereabouts  at  the  time 

309;   Stover  V.   People,  56  N.  Y.  315;  the    alleged    crime    was    committed. 

People  V,  Ryland,  97  N.  Y.  129;  State  State  v.  Ward,  61  Vt.  153;  Sutton  v, 

V.  Lassiter,  70  N.  Car.  462;  State  v.  Com.,  85  Va.  128. 

Harrington,    12    Nev.    125.    See  also  "  The  rule,  even  in  criminal  cases, 

State  V.  Emory,  79   Mo.  461;  State  v.  is   that   if    a   party  has   it  peculiarly 

Dickson,  78  Mo.  438;  State  v.  Grant,  within  his  power  to  produce  witnesses 

76  Mo.  236;  State  v.  Hopkirk,  84  Mo.  whose  testimony  would  elucidate  the 

278;  State  V.  Tatman,   S9  Iowa  472;  transaction,  the  fact  that  he  does  not 

Heldt  V,  State,  20  Neb.  492;  Foote  </.  do  it  creates  the  presumption  that  the 

People,  55  N.  Y.  321;  McCoy  v.  State,  testimony,  if  produced,  would  be  un- 

46  Ark.  141;   Brashears  v.  State,   58  favorable."      Per  Justice    Brown    in 

Md.  568;  Com.  V,  Nichols,  iii  Mass.  Graves  v,  U.  S.,  150  U.  S.  118,  citing 

285;  Lienburger  v.  State  (Tex.  Crim.  i  Starkie  Ev.  54;  People  v,  Hovey,  92 

App.,  1893).  21  S.  W.  Rep.  603,  where  N.  Y.  559;  Mercer  t'.  State,  17 Tex.  App. 

the  prisoner  failed  to  show  his  where-  467;  Gordon  v.  People,  33  N.  Y.  5ois. 

722 


Commonti  on  AEG  UMENTS  OF  CO  UNSEL.    Failure  to  Twtliy. 

2.  What  Constitutes  Improper  Comment. — It  is  improper  for  the 
prosecuting  attorney  to  read  or  state  the  exact  language  of  the 
statutory  provision  forbidding  comments  upon  the  defendant's 
failure  to  testify,*  or  to  challenge  the  defendant  in  a  prosecution 
for  larceny  to  explain  his  possession  of  the  stolen  property,'  or 
to  call  attention  to  the  failure  to  produce  evidence  in  denial  of 
certain  testimony  where  the  prisoner  was  the  only  person  who 
could  deny  it,'  or  merely  to  aver  that  the  defendant  has  a  right 
to  testify;*  and  the  intention  of  the  prosecuting  attorney  is  imma- 
terial if  in  fact  he  used  such  language  as  could  be  reasonably 
construed  as  an  unfriendly  comment.* 

3.  What  Allnsionfl  are  Too  Bemote. — ^Where  the  allusion  of  the 
prosecuting  attorney  to  defendant's  failure  to  testify  is  very  re- 
mote and  evidently  not  intended  to  call  the  attention  of  the  jury 
to  that  fact,  it  does  not  ordinarily  constitute  reversible  error.* 

1.  Jordan   v.    State,    29   Tex.   App.  16  So.   Rep.  490.      Compare   Rains  v, 

595>   granting  a  new   trial;    Hunt  v.  State  (Ind.,  1894),  36  N.  £.  Rep.  53. 

State,   28  Tex.  App.    149.      See  also  6.  Implied    Beferenoe.  —  Where    the 

Reed  v.  State,  29  Tex.  App.  449.  prosecuting    attorney    said    that,   al- 

3.  A 1  villa  V,  State,  32  Tex.  Crim.  though  he  had  no  right  to  swear  any 
App.  136.  man   accused   of    crime,  he   had   the 

A  similar  challenge  was  character-  right  to  prove  his  statements,  it  was 

ized  as  a  gross  abuse  in   Hardy  v.  held  not  to  be  an  implied  reference  to 

State  (Tex.  App.,  1890),  13  S.  W.  Rep.  the    defendant's    failure    to    testify. 

1008.     See  also  Brazell  v.  State  (Tex.  Sawyers  v.  Com.,  88  Va.  356. 
Crim.  App.,  1894),  26  S.  W.  Rep.  723,        Incidental   Mention    of    Eziftenee    of 

where  defendant  was  taunted  for  fail-  St&tnte. — It  is  not  a  violation  of  the 

ing  to  say  where  he  was  at  the  time  statute  for  the  prosecuting  attorney 

the  crime    was  committed.      But    in  in  urging  the  efficacy  of  circumstan- 

State  V,  Preston,  77  Mo.  294,  a  state-  tial  evidence  to  state  that  erroneous 

msnt  "that  no  attempt  had  been  made  convictions  on  such  evidence  occurred 

by  the  defendant  to  explain  his  pos-  in  the  dark  ages  when  prisoners  could 

session    of    the    property "    was   not  not  testify  in  their  own  behalf.     Watt 

deemed   to   refer   to  the  defendant's  v.  People,  127  111.  9.     But  see  Austin 

neglect  to  testify.  v.  People,  102  III.  261,  where  a  con- 

8.  Dawson    v.    State    (Tex.    Crim.  viction  for  rape  was  reversed  because 

App.,  1893),  24  S.  W.  Rep.  414.  the    prosecuting    attorney    was    per- 

4.  For  the  prosecuting  attorney  to  mitted  against  objection  to  say  that 
say  **they  have  the  same  right  we  '* since  the  legislature  passed  the 
have  to  put  the  defendant  upon  the  statute  giving  a  defendant  in  criminal 
stand  and  let  him  tell  his  story  the  cases  the  right  to  testify  in  his  own 
same  as  we  have,*'  is  a  violation  of  behalf,  it  can  no  longer  be  said  as  a 
the  Iowa  statute.  State  v.  Baldoser  maxim  of  law  that  rape  is  a  crime 
(Iowa,  1893),  55  N.  W.  Rep.  97.     Com-  hard  to  be  defended." 

pare  State  v.   Hull  (R.   I.,   1893),  26  Statement  that  Vo  Eyidenoe  Had  Come 

Atl.  Rep.  191.  from  Defendant'!  Side. — A  statement  by 

In  State  v.  Moxley,  102  Mo.  374,  the  the   prosecuting  attorney   that   not  a 

prosecuting  attorney  said  to  the  jury  particle  of   evidence  has   come   from 

that  **  common  honesty,  common  de-  the  defendant's  side  of  the  case  is  not 

cency,  requires  at  the  hands  of  that  objectionable.      Frazer  v.  State,   135 

man  [the  defendant],  when  he  hears  Ind.  38,  where  Coffey,  J.,  said:  '*The 

his   neighbors,   to  tell  how   [the  de-  statute  was   not  intended  to  prohibit 

ceased]  came  to    her    death."      The  the  prosecutor  from  arguing  that  the 

statement  was  held  to  be  a  plain  vio-  jury  should  return  a  verdict  in  accord- 

lation  of  the  statute.  ance  with  the  testimony  of  the  state 

6.  Reddick   v.   State  (Miss.,   1895),  because  it  was  uncontradicted."    See 
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4.  Effect  of  Improper  Comments. — In  some  jurisdictions  it  is  held 
that  where  unwarranted  and  prejudicial  comments  are  made  upon 
the  prisoner's  neglect  to  testify,  the  proceedings  thereby  become 
so  fatally  infected  that  a  withdrawal  of  the  obnoxious  remarks, 
and  instructions  by  the  court  to  the  jury  to  disregard  them,  can- 
not be  held  to  neutralize  their  pernicious  eflfect*  But  the  weight 
of  authority  fairly  sustains  the  proposition  that  the  court  may  re- 
pair the  injury  by  excluding  the  comments  and  properly  admon- 
ishing the  jury.* 

also  to  the  same  point  State  v.  Wed-  '*  No  apology  by  counsel  nor  charge 

dington,  103  N.  Car.  364;  Bradshaw  by  the  court  could  be  deemed  to  have 

V.   People  (111.,  1894),  38  N.  E.  Rep.  certainly    averted    the    consequences 

652.    Compare  Reddick  v.  State  (Miss.,  which    might  naturally  result,  or  to 

1895),  16  So.  Rep.  490.  have  cured  the  error."      Per  Dickin- 

In  Jackson  v.  State,  31  Tex.  Crim.  son,  J.  {pbiter)^  in  State  v.  Ahem,  54 

App.   342,  the  defendant  was  prose-  Minn.,  195. 

cuted  for  stealing,  and  the  money  al-  Iowa. — The  rigid  provisions  of  the 
leged  to  have  been  stolen  was  found  Iowa  statute  enforce  the  application 
hidden  in  his  shoes  when  he  was  ar-  of  the  same  rule  in  that  state.  Miller 
rested.  He  did  not  testify;  but  it  was  Code,  g  3636  declaring  that  "the  de- 
held  proper  for  the  district  attorney  fendant  for  that  cause  alone  shall  be 
to  comment  upon  the  fact  that  nobody  entitled  to  a  new  trial."  State  v, 
had  testified  that  the  money  belonged  Ryan,  70  Iowa  156,  holding  that  under 
to  the  defendant,  and  that  the  defend-  the  statute  prejudice  must  conclusively 
ant  had  never  claimed  it  since  the  be  presumed.  See  State  v.  Graham, 
sherifif  took  it  from  him.  62  Iowa  108. 

AUniion  in  Samarks  to  Court. — Nor  is  Disapproyed  in  West  Virginia. — The 

an  incidental  allusion  in  good  faith,  Illinois  and  Indiana  cases,  supra^  are 

made  in   remarks  addressed   to    the  reviewed  and  disapproved  in  State  v, 

court  and  not  intended  for  the  jury,  an  Chisnell,  36  W.  Va.  659. 

infringement  of  the  statute.     State  v,  8.  State  v.  Chisnell,  36  W.  Va.  659, 

Mosley,  31  Kan.  355;  Calkins  t/.  State,  citing  Com,  v,  Harlow,  no  Mass.  411; 

18  Ohio  St.  366,  98  Am.  Dec.  121.  Com.  v.  Worcester,  141  Mass.  58;  State 

1.  niinoii,  Indiana,  Texas,  and  Xiisis-  v,   Graham,   62  Iowa  108;  Calkins  v. 

«i|^. — "  As  well  might  one  attempt  to  State,  18  Ohio  St.  366;  People  v.  Hess, 

brush  ofif  with  the  hand  a  stain  of  ink  85  Mich.   128  ;  People  v.  Rose,  4  N. 

from  a  piece  of  white   linen  ;  one  in  Y.  Supp.  787;   Crandall  v.   People,  2 

the  very  nature  of  things  is  just  as  Lans.  (N.  Y.)  309;  Ruloff  v.  People, 

impossible  as  the  other."     Per   Mul-  45   N.    Y.    213,   a  strong  case.      See 

key,  J.,  in  Quinn  r.  People,  123  111.  also   Martin  v.   State,    79    Wis.    165; 

333   (Magruder,   J.,  dissenting).      See  State   v,    Hull  (R.    I.,  1893),    26  Atl. 

also  Angelo    v.    People,   96   111.   209 ;  Rep.  191. 

Austin  V,   People,  102  111.  261  ;  Baker  The  district  attorney  in  his  argu- 

-v.  People,  105  111.  452.  ment  commented  upon  the  failure  of 

The  language  of  Mulkey,  J.,  supra^  the  accused  to  testify,  whereupon  his 

was  quoted  with  approval  by  Long,  counsel  objected,  but  the  court  over- 

J.,  in  People  v.   Evans,  72  Mich.  367;  ruled  the  objection.     The  jury  knew 

but  the  Michigan  court  receded  from  from   the  evidence  that  the  accused 

that  doctrine  in   People   v,  Hess,   85  had  not  been  sworn  and  had  admitted 

Mich.  128.  his  guilt.     It  was  held,  under  the  cir- 

The  Illinois  rule  also  obtains  in  In-  cumstances,  and  the  record  not  dis- 

diana:   Long  v.   State,   56    Ind.   182 ;  closing  the  language  used  by  the  dis- 

Knight  V.  State,   70  Ind.  375  ;  and  in  trict  attorney  nor  the  occasion  for  it, 

Texas:   Hunt  v.  State,  28  Tex.  App.  that  it  must  be  presumed  that  some* 

149;  Brazell?/.  State  (Tex.  Crim.  App.,  thing  occurred  or  was  said  which  ren- 

1894),  26  S.  W.  Rep.  723;  see  also  the  dered  his  remark  proper.     Nicholls  v. 

cautiouslanguageof  Simkins,  J.,  in  Al-  State,  68  Wis.  416,  rt/f iff  Williams  v. 

villa  V.  State,  32  Tex.  Crim.  App.  136;  State,  61  Wis.  290;  Hoffman  v.  State, 

and  in  Mississippi:  Reddick  v.  State  65  Wis.  46;  Hinton  v.  Cream  City  R. 

(Miss.,  1895),  16  So.  Rep.  490.  Co.,  65  Wis.  231;  Gallinger  v.  Lake 
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When  EyidenM  ii  Conolniiye. — In  any  case^  it  seems  that  a  new  trial 
will  not  be  granted  where  the  evidence  so  conclusively  shows  the 
defendant's  guilt  that  the  jury  could  not  have  returned  a  verdict 
in  his  favor  without  wilfully  disregarding  their  duty.* 

IX.  COXXXITT  OV  DEPENDAHT'S  0XI88I0N  TO  CALL  HI8  WiFS.— In 

Mississippi^  where  the  statute  provides  that  "  husband  and  wife 
may  be  introduced  by  each  other  in  all  causes,  civil  or  criminal,** 
the  fact  that  the  wife  is  not  called  by  her  husband  as  a  witness  in 
a  prosecution  against  him  is  not  a  legitimate  subject  of  comment 
by  counsel.' 

But  in  other  states  it  is  not  error  to  permit  the  district  attorney 
to  comment  on  the  prisoner's  failure  to  put  his  wife  upon  the 
witness-stand  to  contradict  material  testimony  against  him,  where 
the  facts  are  within  her  knowledge.* 

Shore  Traffic  Co.,  67  Wis.  529.     See  not  prejudiced.     See  also  Martin  v. 

also  Martin  v.  State,  79  Wis.  165.  State,  79  Wis.  165. 

In  South  Carolina  a  prompt  charge  by  1.  Iowa. — Except  in  Iowa.  See  State 

the  court  cures  an  improper  reference,  v,  Ryan,  70  Iowa  156,  cited  on  the  pre- 

State  V,  Howard,  35  S.  Car.  197.     It  ceding  page. 

may  be  noted,  however,  that  in  South  3.  State  v,  Ahern,  54  Minn.  195.  See 

Carolina    such    comments     are     ex-  a  quotation  from  the  opinion  in  this 

eluded  only  by  judicial  construction  of  case  in   the   first   note  to  this   head,, 

legislative    and    organic    provisions,  supra^  IX,  4.     See  also  Price  v.  Com.,. 

See  supra^  VIII,  i.  77  Va.  393. 

MioUgan. — In    People   v.    Hess,   85  3.  "He  was  not  required  by  law  to* 

Mich.  128,  remarks  were  made  by  the  introduce  her  as  a  witness,  and  the 

district  attorney  in  plain  violation  of  state  could  not  have  done  so.  .  .  .  It 

the  statute;  but  a  subsequent   with-  is  true  that  generally  unfavorable  in- 

drawal  by  him,  with  intense  and  ex-  ferences  may  be  indulged   against  a 

traordinary  earnestness,  together  with  party  who  fails  to   produce  materiaK 

an  explicit  charge  by  the  court,  were  and    necessary    testimony    which    is 

held  to  have  restored  the  case  to  a  within  his  power  and  control;  but  this 

legal  condition.  rule  has  never  been  applied  to  cases 

Idaho. — In  U.  S.  v,  Kuntze,  2  Idaho  where  the  law,  on  grounds  of  public 

446,   the   defendant's  request    to    in-  policy,     has     established     privileges 

struct  the  jury,  and  a  compliance  there-  against  being  compelled  to  produce  it. 

with,  was  held  a  waiver  of  prejudice.  Knowles  v.  People,  15  Mich.  408."   Per 

Defendant*!     Remedy.  —  Siberry     v.  Arnold,  J.,   in  Johnson  v.   State,  63 

State,  133  Ind.  677,  a  case  of  improper  Miss.  313. 

remarks  although  not  relating  to  de-  4.  Texas. — Mercer  v.  State,  17  Tex. 

fendant's  failure   to  testify,  will   re-  App.  467  ;  Hall  v.  State  (Tex.  Crim. 

mind  the  practitioner  that  it  may  be  App.,  1893),  22  S.  W.  Rep.  141. 

the  prudent  course  for  the  defendant's  Iowa. — Such  comments  are  proper 

counsel,  in  order  to  obviate  all  ques-  in  Iowa.     State  v,  Toombs,  79  Iowa 

tion  of  waiver,  to  ask  the  court  im-  741. 

mediately  to  discharge  the  jury.  California. — Under  Cal.  Code  Civil 

Com.  V,  Worcester,  141    Mass.    58,  Proc,  §  2061,  subd.  6,  providing  that 

holds  that  the  defendant's  remedy  is  evidence  is  to  be  estimated  not  only 

to  object  to  the  remarks  and  ask  the  by  its  own  intrinsic  weight,  but  also 

court  to  instruct  the  jury  that  they  according  to  the  evidence  which  it  is 

should  not  be  considered  by  them  to  in  the  power  of  one  side  to  produce 

his  prejudice.     See  Alvilla  v.  State,  32  and  the  other  to  contradict,  comment 

Tex.  Crim.  App.  136.  to  the  jury  upon  the  failure  of  defend- 

Price  V,    Com.,   77  Va.   393,   holds  ant  to   introduce  his  wife  to  corrobo- 

that  an  objection  comes  too  late  for  rate   his    own    testimony   is   proper, 

the  first  time  after  verdict  where  the  Sesler  v.  Montgomery,  78  Cal.  486,  12 

court  can  see  that  the  defendant  was  Am.  St.  Rep.  76. 
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X.  Comments  ov  Failubs  of  a  Fabtt  to  Testify  nr  a  Civil  Case.— 

In  civil  cases  the  omission  of  a  party  to  testify  in  explanation  of 
testimony  against  him  given  by  others  in  his  presence  is  a  proper 
matter  for  comment  by  opposing  counsel.* 

XI    FEOSECUTINO  ATTOEVET'S  EXPEE88IOV  OF  FEESOEAL  BELIEF— 

When  Based  en  Eyidenee.— The  prosecuting  attorney  in  a  criminal  case 
may  properly  declare  to  the  jury  that  the  evidence  convinces  him 
beyond  a  reasonable  doubt  that  the  prisoner  is  guilty.* 

Opinion  Based  on  Something  Outside  Eyidenee. — But  an  expression  of  per- 
sonal belief  in  the  guilt  of  the  accused  given  in  such  a  manner 
that  the  jury  understand  or  may  understand  that  such  belief  is 

Failure  to  have  Wifs  in  Conrt  for  Pnr-  Where  a  Party  Litigates  as  a  Eepresent- 
pose  of  Identifying  Husband. — Where  the  atiye. — The  fact  that  an  administrator 
wife  is  not  a  competent  witness  in  be-  on  the  hearing  of  a  claim  before  corn- 
half  of  her  husband,  his  failure  to  have  missioners  did  not  take  the  stand  to 
her  in  court  in  order  to  afford  wit-  contradict  the  testimony  of  the  claim- 
nesses  an  additional  means  of  identi-  ant  is  not  one  from  which  inferences 
fying  him,  she  having  been  seen  near  can  safely  be  drawn  against  the  estate, 
him  when  the  crime  was  committed,  Anderson  v.  Russel,  34  Mich.  109. 
is  not  a  proper  subject  for  adverse  2.  State  v,  Beasley,  84  Iowa  83 ; 
comment.  Graves  r.  U.  S.,  150  U.  S.  Peoples.  Hess,  85  Mich.  128.  See  also 
118.     (Justice  Brewer  dissenting.)  People  v.  Welch,  80  Mich.  616;  Young 

1.  Lynch  v.  Peabody,  137  Mass.  92.  v.  State,  19  Tex.  App.  536  ;  Kennedy 

In  a  civil  case  it  is  not  improper  to  com-  v.  State,  iq  Tex.  App.  618;  Habel  v, 

ment  unfavorably  upon  the  failure  of  State,  28  Tex.  App.   588  ;  Pierson  v, 

the  defendant  to  testify  in  his  own  be-  State,   18  Tex.  App.   563;  Thomas  v. 

half.     Greenville,  etc.,  R.  Co.  v.  Part-  State  (Tex.  Crim.  App.,  1894),  28  S. 

low.  14  Rich.  (S.  Car.)  237.  W.  Rep.  534. 

Fennsylyania.  —  But  in  Boyle  v.  Implied  Selief. — Where  the  district 
Smithman,  146  Pa.  St.  255,  a  civil  ac-  attorney  was  permitted  to  say  against 
tion  of  a  highly  penal  nature,  it  was  objection  that  "if  juries  did  not  con- 
held  that  the  defendant's  failure  to  vict  people  who  have  been  so  clearly 
testify  did  not  expose  him  to  adverse  shown  to  be  guilty  as  this  defendant 
comment.  has  been,  you  might  as  well  tear  down 

In  North  Carolina  it  was  held  that  the  court-house,"  it  was  held  to  be  no 

"  the  fact  that  a  party  does  or  does  ground  for  a  new  trial.     State  v,  Jef- 

not  offer  himself  as  a  witness,  stand-  ferson,  43  La.  Ann.  995. 

ing  alone,  does  not  allow  the  jury  to  Where  the  prosecuting  attorney,  on 

presume  anything  for  or  against  him,  a  trial   for  the  larceny  of  a  bicycle, 

.and  can  only  be  the  subject  of  com-  said  to  the  jury:  *'If  you  believe  the 

ment  as  to  its  propriety  or  necessity,  testimony  of  these  various  men  cor- 

in  any  given  case,  according  to  the  cir-  roborated  by  facts  as  they  have  been 

cumstances,  as  the  introduction  of  any  concerning  the  bicycle,  then  I  think 

other  witnesses   may   be   commented  you  would  be  justified  in  convicting 

upon."   Devries  v.  Phillips,  63  N.  Car.  defendant  if  you  have  no  reasonable 

53;  Chambers  V.Greenwood,  68  N.  Car.  doubt  about  it,"  it  was  held  not  to  be 

274;  Gragg  V,  Wagner,  77  N.  Car.  246.  an  expression  of  personal  opinion  as 

But  according  to  the  latest  exposi-  to  the  defendant's  guilt.      People  v, 

tion  of  the  rule  in  that  state,  "  the  in-  Hanifan,  98  Mich.  32. 

troduction   or  nonintroduction    of    a  Eo  Frejndioe  unless  Objeeted  to. — In 

party  as  a  witness  in  his  own  behalf  State  v.  Mack.,  45  La.  Ann.  1155,  a 

is  the  subject  of  comment  exactly  as  declaration    of    personal    belief    ex- 

the   introduction   or   nonintroduction  pressly  based   on  the  evidence  was 

of  any  other  witness  would  be."  Hud-  pronounced     improper;    but     not    a 

son  V,  Jordan,  108  N.  Car.  10  (Merri-  ground  for  reversal  where  no  request 

mon,  C.J.,  dissenting)\  affirmed  on  re-  was  made  to  stop  the  argument  or  to 

hearing,  no  N.  Car.  250  (Merrimon,  charge  the  jury  to  disregard  the  state- 

C.J.,  dissenting),  ment. 
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based  upon  something  that  the  prosecutor  knows  outside  of  the 

evidence  before  them  is  a  grave  impropriety,  and  it  is  the  duty 
of  the  court  to  counteract  it  by  instructions  to  the  jury  if  requested 
so  to  do.* 
XIL  OoxHEVTS  OH  Kattebs  Sot  IN  £yidevgs.— 1.  In  Ckneral*— 

It  is  a  well-established  rule  that  it  is  error  sufficient  to  reverse  a 
judgment  for  the  court  to  suffer  counsel,  against  objection,  to  state 
facts  pertinent  to  the  issue  and  not  in  evidence,*  or  to  comment 

\.  People  V,  McGuire,  89  Mich.  66,  84  ;    Fordyce     v.    Withers,    i    Te<. 

granting   a  new   trial,   but   empbasi-  Civ.  App.  S4P\   TilLery  v.    State,    24 

zing  the  necessity  of  an  objection  and  Tex*  App.  25Ji  5  Am,    St.  Rep.  889; 

request  to  charge  in  order  to  put  the  Bryson  v.  State,   20  Tex.    App.  566; 

trial  court  in  error;  on  which  point  see  Butler  z^.  State  (Tex.  Crim.  App.,  1894), 

also  Habel  v.  State,  28  Tex.  App.  588;  27  S.  W.  Rep.   128;   Horton  v.  Stet« 

Kennedy  v.  State,  19  Tex.  App.  618.  (Tex,  Crim.  App.,  1893),  24  S.  W.  Rep. 

The  prosecutor's  deliberate  exprcs-  28;  Missouri,  etc.,  R.   Co,  v.  Woods 

sion  of  belief,  under  the  solemnity  of  (Tex.  Civ,  App.,  1894),  2S  S.  W.  Rep* 

official  oath,  that  the  defendant's  wit-  741. 

nesses   have   committed   perjury,  ob^  Indiana, — Indianapolis      Jouroai 

jected  to  and  not  rebuked,  is  groujid  Newspaper  Co.  v.   Pugh,  6  Ind.  App. 

for  a  new  trial.     People  v.  Quick,  58  510,  an  elaborate  opinion  by  Reiohard, 

Mich.  322.     See   People  v.  Dane,   59  C,J.;    Troyer  v.  Siate,  115  Ind.  331; 

Mich.  550;  People  r.  Welch,  80  Mich.  Lewis  v.  State  (Ind...  1894),  36  N.  E> 

616;  Raggio  V.  People,  135  lU.  533.  Rep.  iiio;  Davis  v.  State  (lad.,  1894), 

Prisoner's  CiHUBsel  Sipr«iii4ttg  Belisf  in  37  N.  E.  Rep.  397. 

his  IxLAOoenee. — In  Bish.  Crim.  Proc,  Mississippi. — Louisville,  etc..  R.  Co, 

g  311,  the  author  says  that  **  the  prac-  v.  Van  Eaton  (Miss.«  1893),  14  So.  Rep. 

tice,  which  seems  to  be  tolerated  in  267. 

many  courts,  of  counsel  for  defend-  Michigan. — Rofts?'.  Detroit,  96  Mvch. 

ants  protesting  in  their  address  to  the  447;    People    v.  Montague,  71    Mich^ 

jury  that  they  believe  their  clients  to  447. 

be  innocent,  should  be  frowned  down  Nebraska. ^^l<tvt]Afi^  Paper  Co.  v, 

and  put  down,  and  never  be  permitted  Banks,  15  Neb.  20,  48  Am,  Rep.  334, 

to  show  itself  more.*'  holding  such  statements  to  be  primm 

3.  JViscoHstM.. — Brown  v.  Swineford,  facie  prejudidai. 

44  Wis.  282,  fi2  Am.  Rep.  582;   Schill-  Missouri. — rState  ^.  Alrich,  40  Mo, 

inger  I/.  Verona  (Wis.,  1894),  60  N.  W.  350;  State  v.  Woolard,  ii*  Mo..  248; 

Rep.  272.  Nortoo  v.  St.  Louis,  etc.,  R.   Co.,  40 

New  Hampshire, — Ballard  v.  Bostoo  Mo.  App.  64^;  McDonald  v.^  Cash,  45 

etc.  R.Co.,  64  N.  H.  27. 10  Am.  St.  Rep.  Mo.  App.  So;  Loyd  v.  Ha.mi;ltoQ,  etc., 

367  ;    Robertson    v.   Madison  (N.  H.,  R.  Co.  53  Mo..  509:  Marble  v.  Walters j 

1892),  29Atl.  Rep.  777;  Nobler.  Ports-  19  Mo,  App.  134;  Roeder  v.  Studt,  %% 

mouth  (N.  H.,  1892),  30  Atl.  Rep.  419.  Mo.  App.  s66;   Gibson  v.  2eibig,  24 

Georgia. — Johnson  v.  Slappy,  85  Ga.  Mo.  App.  65;  Brown jp.  Hanoibal,etc., 

576.  R.  Co.,  66  Mo.  s€8;  Miller  v,  Diknlap^ 

/E^Tt/a.—rState  V.  Helm  (Iowa,  1894),  as  Mo.  App.  97.. 

-61  N.  W.  Rep.  246.  Alabama. — £a3t  Tennessee,  etc.,  IR. 

Texas. — Atchison,   etc.,    R.   Co.   v.  Co.  v.  Bayliss,  75  Al«.  466,  ;22  Am.  ^ 

Bryan  (Tex.  Civ.  App.,  1894),  28  S.  W.  £ng.  R.  Cas.  596,  51  Am.  Rep.  489; 

Rep.  98;    Exon  v.  State  (Tex.  Crim.  Louisville,  <etc.,  R.  Co.  v.  Orr,  91  Alfu 

App.,1894),  26 S.  W.  Rep.  1088;  Fuller  548;  Yoikng  v.   PoUak,   85  Ala.  439; 

V,  State,  30  Tex.  App.   559;  Clark  v.  CcunrnQctiifil  F.  Ins.  Co.  v,  Allen,  80 

State,  23  Tex.  App.  a6.i;  Weathes^ord  Ala.  57i;  Cross  v..  Stsie,  68  Ala.  476; 

V.   State,    31    Tex.    Crim.  /Rcip.   .530;  Bcadfocd  t^.  State  (Ala. ,  1894),  x6  .80.. 

Laubacfa  v.  State,  12  Tex.  App.  -583;  ilep.  107. 

Port  Worth,  etc.,  R.  Co.  -v.  Johnson,  /Vi^nV^.-^nKillins  iv..  ^Slftte,  ^6  IFi«. 

5  Tex.  Civ.  App.  15;  Wichita  Valley  -ftis;  l^wfcon  v.  State, ^z  Fla. -58. 

Mill,  etc.,  Co.  V.  Hobbfi,  5  Tex.  Civ.  A'lMf^a^.^-rHuckeU    iv..     MeCojr,   ^ 

App.  34;   Leon,  .v.  Simpson,  66  Tex.  Kan.  53- 
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upon  facts  calculated  to  prejudice  which  have  no  bearing  what- 
ever upon  the  issues,  and  evidence  of  which  would  have  been 

Tennessee^ — Saunders    v.   Baxter,    6  the  court  remarked  in  the  presence  of 

Heisk.  (Tenn.),  369.  the  jury  that  the  latter  would  be  gov- 

Arkansas, — Little  Rock,  etc.,  R.  Co.  erned  by  the  evidence  in  the  case.  In- 

V,  Cavenesse,  48  Ark.  106;  Holder  v.  dianapolis  Journal  Newspaper  Co.  v. 

State,  58  Ark.  473.  Pugh,  6  Ind.  App.  5x0. 

Maine. — Rolfe  v,  Rumford,  66  Me.  Gommenti&g  on  DeJEendant's  Oth«r  Of- 

564.  fentat. — In  an  action  for  libel  against 

Illinois, — Chicago,    etc.,    R.   Co.  v.  a  newspaper  corporation  it  was  held 

Bragoi\ier,   13  111.  App.  467  ;    Fox  v,  improper  for  the  plaintiff's  counsel  to 

People,  95  111.  71;  McDonald  v,  Peo-  state  it  as  a  well-known  fact  that  the 

pie,    126   III.     150,    9    Am.    St.    Rep.  defendant    had  been    prosecuted  for 

547.  libel  as  no  other  paper  that  was  ever 

Other  Cases  Bearing  on  the  Subject,  published  in  the  city,  etc.,  and  that 

— See  also  Com.  v.  Cook  (Ky.,  1888),  the   records    of  the    criminal    courts 

7   S.    W.    Rep.    155;    Berry   v.   State,  showed   that   the    editor   was   bound 

10  Ga.    511;    Mitchum    v.    State,    11  over*  to  answer   for  a  criminal  libel 

Ga.   615;    Bulloch   v.   Smith,    15   Ga.  against  the  judge  of  the  court.     Ran- 

395;  Dickerson  z'.  Burke,  25  Ga.  225;  dall  v.  Evening  News  Assoc.,  97  Mich. 

Wightman  v.  Providence,  i  Cliff.  (U.  136. 

S.)  524;  Tucker  v.  Henniker,  41  N.  H.  Defondant'i  Conniel  Wanting  Plea  of 

317;  Scripps  r.  Reilly,  35  Mich.  371,  Onllty. — A  statement  by  the  prosecut- 

24  Am.  Rep.  575;  Amperse  v.  Flecken-  ing  attorney  in  his  address  to  the  jury 

stein,  67  Mich.  247;  Randall  v.  Even-  that    the     prosecuting    witness     had 

ing  News  Assoc.,  97  Mich.  136;  Tur-  whispered  to  him  that  counsel  for  the 

ner  v.   Machine,  etc.,  Co.,   97  Mich,  defendant  wanted  to  arrange  that  the 

166;  State  V,  Smith,   75  N.  Car.  306;  defendant  plead  guilty,  was  deemed 

Fathman  v,  Tumilty,  34  Mo.  App.  237;  so  prejudicial  that  no  charge  of  the 

Elgin,  etc.,  R.  Co.  v.  Fletcher,  128  111.  court   could  be    safely  held   to   have 

619;  Hodgkins    v.  State,  89  Ga.  761;  eradicated  its  evil  effect.     People  v. 

Fort  St.  Union  Depot  Co.  v.   Backus,  Treat,  77  Mich.  348. 

92  Mich.  33;  People  v.  Aiken,  66  Mich.  Why  Phyiidan  was  Vot  CaUed. — In  an 

460,  II  Am.  St.  Rep.  512.  action  for  personal  injuries  it  was  le- 

Gommenti  on  Contlnnanoos. — See  i»-  gitimate  argument  for  the  defendant's 

/ra,  XII,  2,  note.  counsel  to  comment  upon  the  fact  that 

Facts  Gosling  to  Knowledge  of  Jury. —  one  of  the  physicians  consulted  by  the 

Counsel   should   not    comment   upon  plaintiff  had  not  been  called  by  her  as 

facts  not  in  evidence,   nor  admissible  a  witness  ;   but   where   the   plaintifl^s 

in  evidence,  although  they  came   to  counsel  instead  of  an  argumentative 

the   knowledge  of  the    jury    in    the  reply  declared  that  the  physician  had 

course  of  the   proceedings.     Menard  not  been  called  because  counsel  [the 

V.    Boston,   etc.,    R.    Co.,    150  Mass.  speaker]     found     from    conversation 

386.  with  him  that  he  had  not  examined 

Plalntiffi  Attorney  Gommenting  on  Bo-  the  plaintiff  and  coilld  give  no  testi- 
fondant's  Inflnenoo. — In  his  argument  mony  as  to  her  condition,  this  hearsay 
to  the  jury  one  of  the  attorneys  for  proof  of  a  material  fact  without  the 
the  plaintiff  in  a  suit  for  libel  against  moral  and  legal  sanction  of  an  oath 
a  newspaper  corporation  used  the  fol-  and  without  the  test  of  cross-examina- 
lowing  language  :  *'  The  defendant  tion  was  held  to  be  a  ground  for  a  new 
does  not  rely  on  the  evidence  to  defeat  trial,  unless  the  presiding  judge  found 
this  action,  but  on  its  influence.  I  as  a  fact  that  its  prejudicial  effect 
have  heard  it  said  on  the  streets  here  upon  the  jury  was  superseded  by  a  re- 
more  than  once  since  this  trial  began,  traction  of  counsel,  the  charge  of  the 
/You  can't  down  the  Journal  [the  de-  court,  or  in  some  other  way.  Bullard 
fendant]  in  Hamilton  County '"  [the  r.  Boston,  etc.,  R.  Co.,  64  N.  H.  27, 
place  of  trial].  It  was  held,  in  an  10  Am.  St.  Rep.  367,  holding  that  a  re- 
elaborate  opinion  by  Reinhard,  C.J.,  traction  and  charge  by  the  court  with- 
to  be  reversible  error  for  the  court  to  out  an  express  finding  as  stated  above 
refuse  upon  request  to  require  counsel  was  not  sufficient  to  rebut  the  pre- 
to  withdraw  the  statement,  although  sumption  of  prejudice.  See  also  Evans 
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ruled  out/  or  to  assume  arguendo  such  facts  to  be  in  the  case 

V,  Trenton,  112  Mo.  390;  and  as  to  the  this  Lowe  woman.  I  know  what  I  am 
rule  in  New  Hampshire^  infra^  XV,  2,  talking  about.  I  have  been  to  Green- 
note,  field  and  heard  the  evidence   before 

Statement  of  Offer  to  Settle. — In  an  ac-  the  ^rand  jury,  and  know  what  these 
tion  for  personal  injuries  against  a  people  think  about  this  case."  A  new 
city  a  gratuitous  statement  by  the  trial  was  granted  because  the  court 
plaintiff's  counsel  that  the  city  coun-  refused  to  instruct  the  jury  distinctly 
selor  had  recommended  payment  of  a  to  disregard  these  statements;  a  dec- 
larger  sum  than  the  amount  claimed,  laration  by  the  court  that  he  would 
objected  to  without  avail,  was  good  not  undertake  to  decide  between 
ground  for  a  new  trial.  Ross  v,  De-  counsel  as  to  what  arguments  "had 
troit,  96  Mich.  447.  been  void"  was  not  enough.    Jackson 

Statementi  Irrelerant  but  Prijadidal.  v.  State,  116  Ind.  464. 
— In  an  action  against  a  water  company  Comments  on  Poverty  or  Wealth  of  Par- 
for  failure  to  supply  sufficient  water  to  \XffL-- Plaintiff's  Poverty, — References 
operate  plaintiff's  machinery  pursuant  to  plaintiff's  poverty  in  actions  for  dam- 
to  a  contract,  plaintiff's  counsel,  in  his  ages  are  not  legitimate,  and  may  con- 
closing  argument,  remarked  that  *'I  stitute  a  factor  in  determining  whether 
have  not  told  you  of  the  great  privi-  all  the  improprieties  occurring  o.n  the 
leges  the  city  has  given   it  [the  de-  trial  warrant  a  reversal  of  the  judg- 
fendant].     I  have  not  said  anything  ment.    Evans  v.  Trenton,  112  Mo.  390. 
about  its  not  having  an  effective  hy-  See  Henry  v.  Huff,  143  Pa.  St.  563.  But 
drant  in  this  whole  city.     I  have  not  such  allusions  are  not  objectionable,  it 
told  you  that  this   corporation  has  a  seems,  when  the  fact  may  be  reasona- 
place  up  here  on  the  street  where  it  bly  inferred  from  the  evidence.    Baker 
retails  water  by  the  barrel."     This  be-  v.  Madison,  62  Wis.  147.  And  they  may 
ing    excepted    to,  counsel    remarked  be  cured  by  a  withdrawal  and  instruc- 
that  he  knew  it  was  a  tender  spot  he  tions  to  disregard  them.     Gulf,  etc., 
had   touched,    and    that    there   were  R.  Co.  v.  Johnson,  83  Tex.  628.     See 
many  other  tender  spots;  that  he '*ex-  also  Jenkins   v.  North   Carolina  Ore 
pected  the  galled  jade  to  wince  when  Dressing  Co.,  65  N.  Car.  563;  Sutor  z/. 
its  withers  were  sore."     It  was  held  Wood,  76  Tex.  403;  Felix  v.  Scharn- 
that  the  failure  of  the  court  to  repri-  weber,    119    111.   445.     The  appellate 
mand  counsel  for  those  remarks,  and  court  will  overlook   them   where  the 
instruct  the  jury  to  disregard  them,  jury  were  not  prejudiced.     Gulf,  etc., 
was  reversible  error.    Houston  Water  R.  Co.  r.  Fox.  (Tex.,  1887).  33  Am.  & 
Works  Co.  V,  Harris,  3  Tex.  Civ.  App.  Eng.  R.  Cas.    543;    Monmouth  Min., 
475.     See  also  Fordyce  v.  Withers,  i  etc.,  Co.  v.  Erling,  148  111.  521. 
Tex.  Civ.  App.  540.  Defendant's    Poverty.  —  Judgments 

Stating  Yerdloti  Oiven  by  Other  Jnrios.  were  reversed  in  Brown  v.  Swineford, 

— In  Baldwin  v.  Grand  Trunk  R.  Co.,  44  Wis.  282,  28  Am.  Rep.  5S2;  and  Ba- 

64  N.  H.  596,  a  statement  by  plaintiff's  ker  v,  Madison,  62  Wis.  137,  where  the 

counsel  that  a  Texas  jury  had  given  a  plaintiff's  counsel  asserted,  without  ev- 

verdict   for  $10,000  in  a  similar  case,  idence,  that  the  defendants  were  able 

and  that  another  jury  had   given  a  to  pay  large  damages.     And  likewise 

verdict  for  eight  or  ten  thousand  dol-  where  counsel  for  the  defendant  said  a 

lars  against  these  defendants  in  an-  verdict  in  favor  of  the  plaintiff '*  would 

other  case,  was  held  ground  for  a  new  take   the   shingles   from  his  house," 

trial.  there  being  no  evidence  of  defend- 

Bepaating  Statement  Made  by  Judge.—  ant's  poverty.  Nichols  v.  Metzger,  43 

A  new  trial   was  granted  where  the  Mo.  App.  607.     See  also  Gulf,  etc.,  R. 

prosecuting  attorney  repeated  a  state-  Co.   v,  Jones,  73  Tex.  232;    Lane  v, 

ment    made  by  a  judge   of  another  State,  85  Ala.  11;  People  t'.  Montague, 

court  as  to  his  belief  in  the  defendant's  71   Mich.  447;  Willis  v,  McNeill,    57 

guilt.     State  v.  Ulrich,  no  Mo.  350.  Tex.  474. 

Proioention  for  Adnltery.— In  a  pros-  1.  Norton  v,  St.  Louis,  etc.,  R.  Co., 

ecution   for  adultery  the  prosecuting  40  Mo.  App.  642;  Gibson  r.  Zeibig,  24 

attorney  said  to  the  jury  that  the  de-  Mo.  App.  65;  Koch  v.  Hebel,  32  Mo. 

fendant's    wife    **  is     broken-hearted  App.  103. 'As  to  comments  on  excluded 

over  his  conduct  in  connection  with  evidence,  see  infra,  XII,  5, 
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when  they  are  not.* 

At  What  Stage  of  the  CaM.— Questions  of  this  kind  generally  arise 
out  of  the  closing  argument  of  counsel;  but  th-^  rule  is  the  same  I 

at  whatever  stage  of  the  case  the  improper  language  is  used.* 

Besalt  <xf  Saeh  Irregrilarities.— Such  irregularities  always  justify  the 
interference  of  the  presiding  judge  for  the  purpose  of  restraint,' 
but  are  not  ground  for  the  granting  of  a  new  trial  by  an  appel- 
late court  where  it  appears  that  the  party  seeking  it  was  not, 
under  all  the  circumstances,  materially  prejudiced.* 

Ueing  lUoftrated  Newspaper.— Coun>  4.  De  Long  v,  Muskegon  Booming 

sel  in  addressing  the  jury  exhibited  a  Co.,  88  Mich.  2S2;  Finn  v.  Adrian,  93 

copy  of  an  illustrated  paper  as  part  of  Mich.  504,  a  reference  to  the  amount 

his  argument,  the  paper  not  being  in  of  a  verdict  rendered  in  another  case; 

evidence.     Held^  that  this  was  a  mat-  People  v.  Pyckett  (Mich.,  1894),  58  N. 

ter  of  discretion  in   the   trial   court,  W.  Rep.  621;  Friemark  v.  Rosenkraus, 

which  would  not  be  reviewed  unless  81  Wis.  359;  Wcgner  v.  Second  Ward 

the    opposite    party    suffered    some  Sav.  Bank,  76  Wis.  242;  Gulf,  etc.,  R. 

serious  injury  thereby.     Newman  v.  Co.  z^.  Fox  (Tex.,  1887),  33  Am.  &  Eng. 

Com.  (Pa.,  1886),  7  Atl.  Rep.  132.  See  R.  Cas.  543;  Tweedle  v.  State,  29  Tex. 

infra^  XII,  9.  App.  586;  interuaiional,  etc.,  R.  Co.  v, 

1.  Brown  z/.  Swineford,  44  Wis.  292,  Greenwood,  2  Tex.  Civ.  App.  76;  Bass 
28  Am.  Rep.  582;  Cross  v.  State,  68  z^.  State,  16 Tex.  App.  62;  W^elborne  v. 
Ala.  476;  People  v.  Aiken,  66  Mich.  Downing,  73  Tex.  527;  Galveston,  etc., 
460,  II  Am.  St.  Rep.  512.  R.  Co.  v.  Johnson,  83  Tex.  62S;  Gulf, 

In  an  action  to  recover  for  lumber  etc.,  R.  Co.  v.  Coon,  69  Tex.  730,  where 
sawed,  counsel  for  defendants  in  his  counsel  stated  that  he  and  his  client 
argument  said  to  the  jury:  '*  Your  ex-  had  "  fought  shoulder  to  shoulder  in 
perience  is  that  you  do  well  if  you  the  late  war";  Noble  v.  Mitchell 
come  out  even  after  you  give  your  (Ala.,  1893),  14  So.  Rep.  581;  Alaba- 
lumber."  There  was  no  proof  that  ma,  etc.,  R.  Co.  v,  Frazier,  93  Ala. 
the  lumber  was  not  so  sawed  as  to  45,  where  it  was  declared  as  the  *' set- 
yield  a  profit,  and  it  was  held  error  to  tied  doctrine  of  this  court  that  pro- 
refuse  to  strike  out  such  remarks,  ceedings  thus  infected  with  error  by 
Jackson  v,  Robinson,  93  Ala.  157.  See  arguments  outside  of  the  evidence 
also  Heddles  v,  Chicago,  etc.,  R.  Co.,  may  be  purged  of  the  infirmity  by 
74  Wis.  239.  disclaimer  and  withdrawal  on  the  part 

Mistake  in  Supposing  Testimony  was  of  counsel,  and  care  on  the  part  of  the 

Admitted. — Where  counsel  commented  court  in  cautioning  the  jury  against 

on  testimony  which  he  by  mistake  sup-  according  them  any  consideration  or 

posed  had  been  formally  offered  and  influence";  Siberry  v.  State,  133  Ind. 

admitted  in  evidence,  and  the  opposing  677;  Carroll  County  v.  O'Conner  (Ind., 

counsel  did  not  call  his  attention  to  1893),  35  N.  £.  Rep.  1006;   Combs  v. 

the  error,  it  was  held  not  prejudicial  State,  75  Ind.  221;  Hinton   v.   Cream 

misconduct.     Pence  v,  Chicago,  etc.,  City  R.  Co., 65  Wis.  323,  and  Kennedy 

R.  Co.,  79  Iowa  389.  V,  Sullivan,  136  111.  941,  cases  of  with- 

2.  People z'.  Lee  Chuck,  78  Cal.  329;  drawal  upon  objection;  Bowes  v, 
Leon  V,  Simpson,  66  Tex.  84.  Galesburg,  28  111.  App.  321:  Chicago, 

3.  Bulloch  V.  Smith,  15  Ga.  395;  etc.,  R.  Co.  z/.  Kuster,  22  111.  App.  1S8; 
Towner  v.  Thompson,  82  Ga.  744;  Spahn  v.  People,  137  111.  538,  where 
Louisville,  etc.,  R.  Co.  v.  Orr,  91  Ala.  the  prosecuting  attorney  referred  to 
548;  Killins  z/.  State.  28  Fla.  313;  the  fact  that  the  defendant  was  under 
Newton  v.  State,  21  Fla.  53;  Fox  v,  indictment  in  the  same  court  for  an- 
People,  95  111.  71;  Yoe  v.  People,  49  other  offense;  State  v.  Kaiser  (Mo.» 
III.  412;  Goodwine  z/.  Evans,  134  Ind.  1894),  28  S.  W.  Rep.  182;  State  v. 
262;  Little  Rock,  etc.,  R.  Co.  v.  Cave-  Brandenberg,  118  Mo.  181;  State  v. 
nesse,  48  Ark.  106,  and  especially  Gib-  Ean  (Iowa,  1894),  58  N.  W.  Rep.  898; 
son  z/.  Zeibig,  24  Mo.  App.  71,  holding  State  v.  Shawen  (W.  Va.,  1S94),  20  S. 
it  to  be  the  duty  of  the  court  to  do  so  EX  Rep.  873;  State  v.  Gibbs,  10  Mont, 
without  request;  Menard  v.  Boston,  212;  Missouri  Pac.  R.  Co.  v,  Metzger, 
etc.,  R.  Co.,  150  Mass.  386.  24  Neb.   90;    Riche  v.    Martin  (City 
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2.  Retaliatory  Statements— lUpliM  to  Improper  Bomarks. — It  has  been 
broadly    stated    that   "  a  party    can    have    no    just    ground    of 


Ct.),  17  N.  Y.  Supp.  723;  Daly  «'• 
Melcndy,  32  Neb.  852.  Hudson  r. 
State,  28  Tex.  App.  323,  Heyl  v.  State, 
109  Ind.  589,  and  Wells  v.  State 
(Ark.,  1891),  16  S.  W.  Rep.  578,  crim- 
inal cases  where  the  defendant's  guilt 
was  clear. 

Cured  by  InstmetioiiB  to  Diiregard. — 
Marble  v,  Walters,  19  Mo.  App.  134; 
State  V.  Blandenberry  (Mo.,  1893),  23 
S.  W.  Rep.  1080;  Nolan  v,  Johns  (Mo., 
1894),  28  S.  W.  Rep.  492;  Hilton  v. 
Com.  (Ky..  1891),  16  S.  W.  Rep.  826; 
Colrell  V.  Com.  (Ky.,  1891),  17  S.  W. 
Rep.  149;  Handly  v.  Com.  (Ky.,  1894), 
24  S.  W.  Rep.,  609;  Ohio,  etc.,  R. 
Co.  V.  Wangelin  (111.,  1894),  38  N.  E. 
Rep.  760;  Joliet  St.  R.  Co.  v.  Caul, 
143  111.  77;  Chicago  City  R.  Co.  v.  Van 
Vleck,  143  111.  480;  Nicks  v.  Chicago, 
etc.,  R.  Co.,  84  Iowa  27;  Lindsay 
V,  Des  Moines,  74  Iowa  iii,  where 
counsel  for  the  city,  in  an  action  for 
injuries  from  a  defective  sidewalk, 
stated  the  number  of  miles  of  side- 
walk the  city  had  to  look  after;  Brown 
V,  Wakeman  (City  Ct.),  16  N.  Y.  Supp. 
846;  Cheatham  v.  State,  67  Miss.  335, 
19  Am.  St.  Rep.  310;  People  v.  Bowers 
(Cal.,  1888),  18  Pac.  Rep.  660;  Towner 
V,  Thompson,  82  Ga.  744;  Brown  v. 
State  (Tex.  Crim.  App.,  1894),  28  S. 
W.  Rep.  536;  Matthews  v.  State,  32 
Tex.  Crim.  Rep.  355;  State  v,  Regan, 
8  Wash.  506. 

But  in  Sasse  v.  State,  68  Wis.  530, 
where  the  prosecuting  attorney  stated 
that  the  defendant  had  committed 
other  crimes  in  foreign  countries,  a 
new  trial  was  granted,  although  the 
court  subsequently  instructed  the  jury 
not  to  regard  the  statement.  See  also 
Scripps  V,  Reilly,  35  Mich.  371,  24  Am. 
Rep.  575;  People  v.  Barker  (Supreme 
Ct.),  17  N.  Y.  Supp.  16;  People  v.  Ah 
Len,  92  Cal.  282. 

Pretuaptien  d  Prejadioe.  —  In  In- 
dianapolis Journal  Newspaper  Co. 
V.  Pugh,  6  Ind.  App.  510,  granting 
a  new  trial  on  account  of  state* 
ments  by  counsel  outside  the  evi- 
dence, the  presiding  judge  refusing 
to  interfere,  Reinhard,  C.J.,  declared 
that  *'the  rule  that  presumptions 
will  be  indulged  in  favor  of  the 
rulings  of  the  trial  court  cannot  be 
invoked  where  a  material  error  is  af- 
firmatively shown  to  have  been  com- 
mitted," citing  Campbell  v.Maher,  105 


Ind.  383;  Nelson  v,  Welch,  115  Ind. 
270. 

In  the  case  last  cited,  Mitchell,  C.J., 
said  that  such  statements  are  "pre- 
sumably injurious  and  prejudicial  to 
the  adverse  party,  and  the  burden  is 
upon  the  party  offending  to  show  that 
no  injury  resulted,  or  that  all  such 
steps  were  taken  to  prevent  injury  as 
were  proper  under  the  circumstances ;" 
and  that  "  where  the  party  who  is  in- 
jured by  the  wrong  calls  for  the  in- 
tervention of  the  court  upon  objection, 
it  will  not  do  for  the  court  to  remain 
silent,  leaving  the  matter  of  miscon- 
duct with  the  offending  party  and  the 
jury.  The  court  is  bound  to  inter- 
pose when  so  called  upon,  and  if  an 
improper  and  injurious  statement  has 
been  made  without  excuse,  the  effect 
of  it  should  be  erased  from  the  minds 
of  the  jury  then  and  there  by  an  em- 
phatic admonition  from  the  court. 
The  jury  should  be  made  to  under- 
stand that  in  making  the  statement 
counsel  violated  the  propriety  of  his 
position,  and  that  if  they  did  not 
wholly  disregard  it,  they  would  vio- 
late their  duty  as  jurors."  See  also 
Bullard  v,  Boston,  etc.,  R.  Co.,  64  N. 
H.  27,  10  Am.  St.  Rep.  367;  East 
Tennessee,  etc.,  R.  Co.  v,  Bayliss,  75 
Ala.  466,  22  Am.  &  Eng.  R.  Cas.  596, 
51  Am.  Rep.  489;  People  v.  Ah  Len, 
92  Cal.  282;  People  v.  Barker  (Su- 
preme Ct.),  17  N.  Y.  Supp.  16. 

High  Standing  of  Counsel  as  Angment- 
ing  Prejndiee.— "  The  courts  have  been 
more  inclined  to  make  such  miscon- 
duct the  ground  for  granting  new 
trials  where  it  has  been  committed  by 
counsel  of  ability  and  standing,  pro- 
ceeding upon  the  obvious  ground  that 
the  jury  would  be  more  likely  to  be 
influenced  by  evidentiary  or  prejudi- 
cial matters  thus  improperly  stated 
by  counsel  of  high  standing  and  rep- 
utation than  by  counsel  of  indifferent 
standing  and  reputation,"  Per  Thomp- 
son, J.,  in  Gibson  v,  Zeibig,  24  Mo. 
App.  72.  See  also  Fathman  v,  Tu- 
milty,  34  Mo.  App.  237;  Holliday  v, 
Jackson,  21  Mo.  App.  670;  Huckell  v. 
McCoy,  38  Kan.  53;  People  v,  Evans, 
72  Mich.  367. 

In  Cases  Tried  before  Beferees  it  is 
deemed  almost  impossible  that  irrele^ 
vant  statements  of  counsel  would  be 
prejudicial.      Shepard  v.   New  York 
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complaint  on  account  of  remarks  improper  in  themselves  which 
have  been  necessitated  by  like  remarks  on  the  other  side/*  * 

Whert  the  Attornaj  for  tht  Lodng  Purty  ii  the  AggMwar  in  matters  of  this 
kind,  thereby  challenging  a  reply  from  his  opponent,  the  court 

El.   R.  Co.  (Supreme  Ct.),   15  N.  Y.  jury  referred   to  the  amount  of  the 

Supp.  175.  solicitor's  fees  for  such  prosecution, 

1.     Per  McCellan,  J.,   in  Alabama  error  could  not  be  predicated  on  a  re- 

G.  S.  R.  Co.  V,  Hill,  93  Ala.  524.  mark  by  the  solicitor  in  his  argument 

IndttlgenM   to    Bctortt.  —  Remarks  that  he  would  give  up  all  his  fees  if 

which  would  not  be  primarily  legiti-  he  could  put  down  the  accursed  traffic^ 

mate  may  under  all  the  circumstances  Dollar  v.  State  (Ala.,   1893),   13  So. 

beentirely  within  bounds  as  answers  to  Rep.  575. 

statements  or  arguments  of  opposing  XMsoussliig  Ohangt  of  Ytnno. — ^Where 
counsel.     Siberry  v.   State,   133  Ind.  counsel  for  the  accused  remarked  that 
677;  Tipton  V.  State,  30  Tex.  App.  530;  he  was  dn  trial  before  strangers,  it 
Paschal  v.  Owen.  77  Tex.   583;   Will-  was  held  proper  for  the  district  at- 
iams  V.  State,  24  Tex.  App.  32;  Pier-  torney  to  say  that  the  case  was  re- 
son  V.  State,  21  Tex.  App.  60;  Crump-  moved    by  the    defendant  from    the* 
ton  V.  U.  S.,  138  U.  S.  364;  Jackson  v,  county  where  he  was  known,  and  that 
Pool,  91  Tenn.  448;   Columbia,  etc.,  the  record  would  show  it.     Williams^ 
R,   Co.   V.   Hawthorn,  3  Wash.   Ter.  v.  State,  30  Tex.  App.  354.     See  also 
353;  State  V.  Glave,  51  Kan.  330;  Sweet  Evans     v.    Trenton,     112    Mo.    39or 
v.   Michigan  Cent.  R.  Co.,  87  Mich.  Vawter  v.  Hultz,  112  Mo.  633. 
572;  Eastman  v.  Lake  Shore,  etc.,  R.  Primary  or  voluntary  comments  on 
Co.  (Mich.,  1894),  60  N.  W.  Rep.  309;  change  of  venue  are   ordinarily  im- 
Hoffman  v.  State.  65  Wis.  46;  Baker  proper.     McDonald  v.  People,  126  111. 
V,  State,  69  Wis.  32;  Jansen  v.  Grim-  150,  9  Am.  St.  Rep.  547;  Hennies  v. 
shaw,  26  111.  App.  287.    See  also  State  Vogel,  87  111.  244.  Especially  so  when 
V.    Reid,    39  Minn.   277;    Marder  v,  combined  with  personal  abuse.     State 
Leary,  137  111.  319;  Chambers  V.  Green-  v.  Smith,  75  N.  Car.  307,  reversing  a 
wood,  68  N.  Car.  274;  State  v.  Potts,  conviction. 

83  Iowa  317;  State  v,  Shawen  (W.  Va.,  It  is  improper  for  the  court  to  allow 

1894),   20  S.  E.    Rep.  873;   Moore  v.  the  prosecution  to  read  to  the  jury  the- 

State  (Tex.  Crim.  App.,  1894),  28  S.  W.  order,  of  the  court  in  which  the  indict- 

Rep.  686;  Willis  v.  McNatt,  75  Tex.  ment  was  found,  changing  the  venue.. 

69;  Miner  v,  Lorman,  66  Mich.  530.  Shamburger  v.  State,  24  Tex.  App.  433.- 

**  If  the  line  of  discussion  is  pro-  Commtnting    on    Contimuuiosi.  —  In 

voked  or  replied  to  in  a  like  manner  Iowa    motions   for    continuances   are* 

there  can  be  no  just  ground  of  com-  deemed   part  of    the   record,    and    a 

plaint."     Per  Hobby,  J.,  in  Moore  v.  proper  subject  for  comment.  Hanners- 

Moore,  73  Tex.  394.  v.  McClelland,  74  Iowa  318;  Cross  v. 

So  in  a  criminal  case  it  was  said  that  Garrett,    35   Iowa  486;    Brannum  v, 

**  if  the  defendants  wished  to  invoke  O'Connor,  77  Iowa  632. 

the  rule  of  confinement  to  the  record  So  in  Georgia,     Inman  v.  State,  72^ 

they  themselves  must  keep  within  the  Ga.  269. 

record.     When    they    voluntarily  go  It  seems  to  be  otherwise  in  ^t>jtf«ri, 

outside,  they  at  least  invite,  if  they  do  where,  however,  an   allusion   to  the- 

not  render  it  necessary,  that  the  pros-  other  party's  harassing  continuances 

ccution    shall    follow.'*     Per  White,  may  justify  references  to  continuances*- 

P.J.,  in  Pierson  t'.  State,  21  Tex.  App.  of  the  party  complaining,  but  not  a 

60.  statement  in  detail  of  what  the  coun- 

In  Btply  to  a  Challengt  to  show  why  sel  for  the  latter  swore  to  in  order  to- 
certain  testimony  was  not  produced,  obtain  them,  and  that  he  did  not  carry 
the  court  may  permit  counsel  to  ex-  out  his  declared  purpose.  Evans  v. 
plain  the  absence  of  the  testimony  Trenton,  112  Mo.  390.  A  new  trial 
within  reasonable  limits.  King  v.  was  granted  in  State  v.  Baker,  25* 
Rea,  13  Colo.  69.  Oregon  441.      See  also   Donovan  v^ 

Wat  to  Give  Up  Tooi. — Where,  on  a  Richmond,  6z  Mich.  467;   Louisville,, 

trial  for  selling  liquor  to  a  minor,  de-  etc.,  R.  Co.  </.  Van  Eaton  (Miss.,  i893)n 

fendant*s  counsel  in  argument  to  the  14  So.  Rep.  267. 
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will  not  punish  the  prevailing  party  by  granting  a  new  trial  for 
an  indiscretion  thus  committed  by  his  counsel,  unless  it  appears 
•quite  plainly  that  the  verdict  was  influenced  by  such  remarks.* 

Statemtnti  Vot  Confined  to  Pertinent  lUpUM. — Where,  however,  the  state- 
ments complained  of  are  not  confined  to  pertinent  replies,  but 
bring  before  the  jury  extraneous  matters  touching  important  issues, 
the  oflFending  party  forfeits  his  claim  to  the  favor  of  the  court.* 

3.  Acousationfl  of  Tampering  with  Witnesses. — Statements  or  sug- 
gestions by  counsel,  without  evidence  to  support  them,  that  im- 
portant witnesses  for  his  client  are  absent  by  procurement  of  the 
opposite  party,"  or  that  the  latter  has  tampered  with  witnesses, 
are  regarded  as  exceedingly  prejudicial  to  a  fair  trial,*  and  not 

1.  Per  Morse,  J.,  in  Sweet  z'.  Michi-  retaliatory    statements    outside    the 

gan  Cent.  R.  Co.,  87  Mich.  572,  a  case  evidence.     See  also  Berry  v.  State,  10 

turning  on  the  degree  of  indulgence  to  Ga.  523. 

be  granted  to  retorts;  Gulf,  etc.,  R.  Stating  Testimony  of  Absent  Witnoif. 
Co.  V,  Witt,  68  Tex.  295;  Gulf,  etc.,  ^Although  counsel  for  the  defendant 
R.  Co.  V,  Scott  (Tex.  Civ.  App.,  1894),  in  an  action  for  personal  injuries,  in 
26  S.  W.  Rep.  995;  Daly  t'.  Melendy,  commenting  upon  the  failure  of  the 
32  Nfeb.  863.  plaintiff  to  call  as  a  witness  her  attend- 
8.  Baldwin  v.  Grand  Trunk  R.  Co.,  ing  physicians,  improperly  asserted 
64  N.  H.  596;  McDonald  v.  Cash,  45  that  *'  she  knew  they  would  say  she 
Mo.  App.  80.  See  also  Hodgkins  v^  was  not  injured,"  it  did  not  warrant 
State,  89  Ga.  761.  a  statement  by  the  opposing  attorney 
Charge  of  Swindling. — In  an  action  declaring  what  those  physicians  would 
against  a  corporation,  statements  by  have  testified  to  in  regard  to  the  plain- 
counsel,  without  evidence  to  sup-  tiff's  injuries  if  they  had  been  called, 
port  them,  that  the  defendant  had  Evans  v.  Trenton,  112  Mo.  390;  Bul- 
swindled  people,  etc.,  were  not  justi-  lard  v,  Boston,  etc.,  R.  Co.,  64  N.  H. 
fied  by  a  statement  of  defendant's  27,  10  Am.  St.  Rep.  367,  a  case  almost 
counsel  that  the  whole  case  was  identical  with  the  foregoing, 
bolstered  up  by  defendant's  discharged  8.  Augusta,  etc.,  R.  Co.  v.  Randall, 
•employes,  some  of  plaintiff's  witnesses  85  Ga.  297,  a  strong  case,  granting  a 
having  in  fact  been  discharged  em-  new  trial  although  the  court  called 
ploy6s.  Wichita  Valley  Mill,  etc.,  Co.  the  counsel  to  order  and  he  withdrew 
tf.  Hobbs,  5  Tex.  Civ.  App.  34.  the  statement  in  a  qualified  manner. 
Bzplaining  Absence  of  Witness. —  But  in  U.  S.  v,  Musser,  4  Utah  153,  a 
"Where  counsel  for  one  party  deplores  similar  statement  was  held  to  have 
the  absence  of  a  certain  witness,  as-  been  cured  by  proper  instructions, 
sorting  that  diligent  efforts  had  been  4.  Sasse  v.  State,  68  Wis.  530  ;  Butler 
made  to  procure  his  attendance,  v.  State  (Tex.  Crim.  App.,  1894),  27  S. 
although  such  remarks  outside  of  the  W.  Rep.  128;  Magoon  v,  Boston,  etc., 
record  are  confessedly  improper,  they  R.  Co.  (Vt.,  1894),  31  Atl.  Rep.  156. 
might  justify  a  reply  by  opposite  Where  the  whole  defense  rested 
counsel  that  he,  too,  desired  the  pres-  upon  the  testimony  of  one  witness, 
•ence  of  the  witness;  but  a  new  trial  and  counsel  for  the  plaintiff  made  a 
was  granted  because  of  a  further  state-  remark  suggesting  that  he  had  been 
ment  by  him  that  the  witness  was  ab-  tampered  with  between  the  time  of 
sent  by  reason  of  having  been  tam-  his  examination  in  chief  and  his  re- 
pered  with  by  the  first  party.  Augusta,  examination,  a  new  trial  was  granted 
etc.,  R.  Co.  V,  Randall,  85  Ga.  297.  although  upon  objection  the  court  in- 
Similar  cases  are  State  V,  Helm  (Iowa,  structed  the  jury  that  "  you  are  to  de- 
1894),  61  N.  W.  Rep.  246,  and  Mitchum  cide  this  case  on  the  evidence  and 
V.  State,  II  Ga.  615.  And  Bennett  v,  what  the  witnesses  say,  and  not  what 
State,  86  Ga.  405,  22  Am.  St.  Rep.  465,  counsel  say."  Sullivan  v.  Deiter, 
shows  that  little  or  no  latitude  is  al-  86  Mich.  404  ;  Schillinger  v.  Verona 
lowed  in  that  state  to  counsel  to  make  (Wis.,  1894),  60  N.  W.  Rep.  272. 
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to  be  justified  as  retorts  to  comparatively  harmless  remarks  out- 
side of  the  record,  made  by  adverse  counsel.* 

4.  Commenti  on  Eeinlt  of  Former  Trials. — Statements  of  the  result 
of  a  former  trial  of  the  same  case  are  regarded  as  improper  and 
unjustifiable,  and  in  some  cases  so  extremely  harmful  as  to  con- 
stitute ground  for  a  new  trial.* 


1.  Augusta,  etc.,  R.  Co.  v.  Randall, 
85  Ga.  297. 

''Money,  Talks."— la  reply  to  a  re- 
mark of  defendant's  attorney  that 
the  State  had  not  called  certain  wit- 
nesses, thv*  prosecuting  attorney,  in 
his  argument,  said:  "I  will  tell  you, 
gentlemen,  money  talks.  B,  L,  &  R 
were  witnesses  before  the  grand 
jury  and  at  the  coroner's  inquest. 
They  were  then  witnesses  for  the  state. 
Now  they  are  witnesses  for  the  de- 
fendant." There  was  nothing  in  the 
record  to  justify  such  remarks,  and  it 
was  held  reversible  error  to  allow 
them  to  go  unrebuked  when  objection 
was  made.  State  v.  Helm  (Iowa, 
1894),  61  N.  W.  Rep.  246. 

Based  on  the  Evidenoe. — A  charge  of 
bribery  is  not  objectionable  when  it  is  a 
proper  and  legitimate  inference  from 
all  the  evidence  in  the  case.  East  St. 
Louis  Connecting  R.  Co.  v.  O'Hara, 
150  111.  580. 

8.  Crahan  v.  Balmer,  7  Mo.  App. 
585;  Evans  v.  Trenton,  112  Mo.  390; 
State  V.  Clouser,  72  Iowa  302.  The 
Texas  Code  Cr.  Pro.,  §  783,  expressly 
forbids  a  reference  to  a  former  convic- 
tion; and  a  violation  of  that  provision 
is  ground  for  a  new  trial.  Richardson 
r.  State  (Tex.  Crim.  App.,  1894),  27 
S.  W.  Rep.  139.  See  also  Moore  v. 
State,  21  Tex.  App.  666 ;  Clark  v. 
State,  23  Tex.  App.  260 ;  Jones  v. 
State,  4  Tex.  App.  530. 

Statement  as  to  How  Tormer  Jnxy 
Stood. — A  statement  as  to  how  the 
jurors  on  a  former  trial  of  the  same 
case  stood  as  to  the  amount  of  damages 
which  ought  to  be  awarded,  in  con- 
junction with  a  positive  appeal  to 
consider  the  opinion  of  the  majority  of 
the  former  jurors,  constitutes  a  gross 
abuse,  and  demands  a  new  trial, 
Evans  v,  Trenton,  112  Mo.  390.  See 
also  Brown  v,  Hannibal,  etc.,  R.  Co., 
66  Mo.  588  :  Sidekum  v.  Wabash,  etc., 
R.  Co.,  93  Mo.  400,  3  Am.  St.  Rep. 
549;  Ritter  v.  Springfield  First  Nat. 
Bank,  87  Mo.  574  ;  State  v.  Barham, 
82  Mo.  67;  Haynes  v,  Trenton,  108 
Mo.  123;  Belo  V.  Fuller.  84  Tex.  450. 


Pttjnry  on  Tenner  TrlnL — A  state- 
ment that  the  opposite  party  had 
suborned  his  little  son  to  commit  per- 
jury on  the  former  trial  was  held  good 
cause  for  reversal  in  Hennies  v. 
Vogel,  87  111.  242. 

Deoiiion  of  Three  Jnrlei. — It  was  prej- 
udicial error  for  counsel  to  assert, 
with  no  evidence  in  the  case  to  author- 
ize it,  that  three  separate  juries  had 
decided  a  material  question  of  fact  in 
the  case  in  favor  of  his  contention. 
Atwood  V,  Brooks,  4  Tex.  App.  (Civ. 
Cas.)  131.  §  89. 

Line  of  Defense  on  Fonner  Trial. — It  is 
improper  for  the  prosecuting  attorney 
to  refer  to  the  line  of  defense  on  a 
former  trial  of  the  same  case.  Wells 
V.  State  (Ark.,  1891),  16  S.  W.  Rep. 

577. 

Former  IGteeorexy  on  Same  Syidenoe.— 
Or,  in  a  civil  case,  for  counsel  to  state 
that  on  a  former  trial  his  client  re- 
covered upon  the  same  evidence. 
Attaway  v.  Mattax  (Tex.  App.,  1889), 
14  S.  W.  Rep.  1017. 

Beading  Xinntet  of  Svidenoe. — Or  to 
read  the  minutes  of  evidence  taken 
at  a  former  trial  between  the  same 
parties.  Martin  v.  Orndorff,  23  Iowa 
504,  granting  a  new  trial. 

Beading  Judge's  Charge. — Or  to  read 
to  the  jury  the  judge's  charge  in  the 
first  trial.  Butler  v.  Slam,  50  Pa.  St. 
456. 

Beference,  in  Addreeiing  Conrt,  to  For- 
mer Yerdiot. — It  is  error  to  permit  coun- 
sel in  addressing  the  court  in  the  pres- 
ence of  the  jury  to  refer  to  the  re- 
versal of  a  verdict  in  the  case  on  ac- 
count of  excessive  damages,  stating 
the  amount,  and  to  urge  that  addi- 
tional features  in  the  pending  trial 
would  deprive  the  opinion  of  the  Su- 
preme Court  of  controlling  efifect  upon 
the  instructions  as  to  the  amount  of 
damages.  Heddles  v.  Chicago,  etc., 
R.  Co.  77  Wis.  228. 

Gonniel  Stopped  by  the  Conrt. — Im- 
proper comment  by  counsel  on  testi- 
mony in  a  former  trial,  which  was  not 
put  in  evidence,  is  not  a  ground  for 
reversal  when  the  court  stopped  such 
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When  Not  aronnd  for  SevanaL— But  the  appellate  court  will  not  dis- 
turb the  verdict  unless  it  appears  that  the  party  complaining  was 
probably  prejudiced,*  even  in  criminal  cases,  and  where  the  stat- 
ute expressly  forbids  an  allusion  to  a  former  conviction.* 

5.  Stating  or  CommentiBg  on  Excluded  Evidence — Before  and  After 
Ezolneion. — Although  it  is  largely  within  the  discretion  of  the  trial 
court  to  determine  whether  an  offer  to  introduce  evidence  is  made 
in  a  legitimate  way  and  for  a  legitimate  purpose  or  whether  it  is 
made  for  the  purpose  of  influencing  the  jury  by  uttering  in  their 
presence  what  they  ought  not  to  hear,'  it  is  error  for  the  court  to 

comment  on    objection  being  made,  to  the  former  conviction,  it  was  held 

Horton   v.   State   (Tex.  Crim.    App.,  that  the  remark  was  not  prejudicial. 

1893),  24  S.  W.  Rep.  28.  People  v,  Kindra  (Mich.,  1894),  60  N. 

Initructlone    to    Binregard.  —  Where  W.  I^ep.  458. 

plaintiff's  counsel,  in  opposing  a  mo-  2.   People  v.  Green  wall,  115  N.  Y. 

tion  for  judgment  on  the  complaint,  520,  the  iWw  Kpryt  Code  of  Civ.  Proc, 

stated,  among  other  things,  that  on  a  §  464,  prohibiting  reference  to  a  former 

former  trial   a  verdict  had  been  ren-  verdict.     See  also  Kunz  v.  Troy  (Su- 

dered  for  the  plaintiff,  and  defendant's  preme  Ct.),  i  N.  Y.  Supp.  596. 

counsel  thereupon  asked  the  court  to  So  in  Utah  :  People  v.  Hopt,  4  Utah 

discharge  the  jury,  which  the  court  247,  affirmed  120  U.   S.    442;    and   in 

refused  to  do,  but  instructed  them  to  Texas :  McLanev.  Paschal,  74  Tex.  20. 

disregard  the   remark,   the   appellate  S.  Offers  of  Proof. — Chicago  City  R. 

court  held  that  the  vice   was    elimi-  Co.  v.  McLaughlin,  146  111.  353,  where 

nated,  and  that  the  same  rule  was  ap-  there  was  held  to  be  no  evidence  of 

plicable  which  obtains  in  cases  where  bad  faith  in  stating  what  was  proposed 

the  trial  judge   erroneously  receives  to  be  proved  by  evidence  which  the 

objectionable  and  damaging  evidence  court  thereupon  rejected.     Thompson 

which  he  subsequently  strikes  out  and  «/.  Johnston,  86  Wis.  576;  Sanborn  v, 

directs  the  jury  to  disregard.     Chese-  Detroit,  etc.,  R.  Co.,  99  Mich,  i,  where 

brough  V.  Conover,  140  N.  Y.  382.  Grant,  J.,  dissenting^   remarked   that 

1.  Lamar  v.  State,  65  Miss.  93,  and  **  such  offers  if  not  made  for  the  pur- 
Wells  V,  State  (Ark. ,1891),  16  S.  W.Rep.  pose  of  influencing  the  jury  certainly 
577,  where  the  accused  were  clearly  have  that  tendency.*'  Carroll  County 
guilty;  Brewer  v.  Com.  (Ky.,  1889),  v.  O'Connor  (Ind.,  1893),  35  N.  E.  Rep. 
12  S.  W.  Rep.  672,  and  Ball  v.  Keokuk,  1006. 

etc.,  R.  Co.,  74  Iowa  132,  where  the  Qnestioni  Addreised  to  a  WitneM  re- 
vice  was  cured  by  proper  instruc-  lating  to  matters  which  counsel  knows 
tions;  State  v,  Leabo,  89  Mo.  247;  to  be  wholly  inadmissible,  may  be  so 
Chicago,  etc.,  R.  Co.  v.  Dillon,  123  clearly  prejudicial  as  to  require  inter- 
Ill.  570;  5  Am.  St.  Rep.  559;  Chicago,  position  by  the  court  and  appropriate 
etc.,  R.  Co.  V,  Bragonier,  13  111.  App.  instructions  to  the  jury.  People  v, 
467;  Olson  V,  Solverson,  71  Wis.  663.  Wells,   100  Cal.  459,  granting  a  new 

Harmless    Statements.  —  It     is     not  trial.      See  also   Leahy   v.  State,    31 

ground  for  reversal  that  counsel  re-  Neb.  566. 

ferred  to  the  fact  that  in  the  first  trial  Evidence  Offered  and  ^thdrawn. — In 

the  opposite  party  introduced  no  wit-  Union  Cent.  L.  Ins.  Co.  v,  Cheever, 

nesses.     Dahlstrom    v,  St.   Louis   R.  36  Ohio    St.    20T,    a    new   trial   was 

Co.,  108  Mo.  525.  granted  on  account  of  comments  upon 

Nor   is   a  mere  statement  that  the  evidence  offered  and  withdrawn. 

case  has  been  to  the  Supreme  Court  a  Discrediting  Assumed  Denial. — Where 

ground  for  reversal.     Smith  v.    Nip-  a  witness  was  asked  on  cross-examina- 

pert,  79  Wis.  135.  tion  if  she  had  testified  to  the  contrary 

Where  the  Fact  Appears  in  Evidence,  before  the  grand  jury  and  the  ques- 

— Where    the     prosecuting     attorney  tion  was  excluded,  but  the  prosecuting 

said:  "This  case  follows  another  case  attorney  stated  in  argument  that  the 

In     which     the     defendant     pleaded  **  foreman  of  the  grand  jury  and  every 

guilty,"  the  defendant  having  testified  member  thereof  will  swear  to  it,"  a 
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permit  counsel  in  the  presence  of  the  jury  to  state  what  he  ex- 
pected to  prove  by  a  witness  where  such  evidence  is  incompetent 
and  has  already  been  rejected  for  that  reason ;  ^  and  comments 
upon  excluded  evidence  in  persistent  disregard  of  the  rulings  of 
the  court  may  be  ground  for  a  new  trial,  despite  subsequent  in- 
structions to  the  jury  to  give  such  matter  no  consideration.* 

Evldtnoe  Adndttod  for  On*  Purpose  Onlj.  —  Where  testimony  has  been 
admitted  only  for  one  purpose  counsel  in  whose  favor  it  was  in* 
troduced  should  not  be  permitted  to  comment  upon  it  for  pur- 
poses foreign  to  the  issue.' 

6.  Facts  of  General  or  Local  Hiitory—Xatton  of  Gononi  Kaowiod^.— 
Matters  of  common  and  general  information  and  matters  of 
known  and  settled  history  may  often  be  commented  upon  with 
entire  propriety.* 

failure  to  exclude  such  statement  or  argument.     It  was  held  that  a  new 

caution  the  jury  that  it  went  only  to  trial  must  be  granted, 
the  credibility  of  the  witness  was  re-        AUeging  Tear  of  Oppoiite  CoontoL — 

versible  error.     Exon  v.  State  (Tex.  In  Thompson  r.  Toledo,  etc.,  R.  Co., 

Crim.  App.,  1894),  26  S.  W.  Rep.  1088.  91  Mich.  255,  where  the  court  ruled 

1.  Flint  V.  Com.  (Ky.,  1893)  23  S.  W.  out  a  certain  question  upon  objection, 

Rep. 346.  See  also  Clark  v.State,23Tex.  whereupon  counsel  said,  "My  brethren 

App.  260;   Stephens  v.  State,  20  Tex.  on  the  other  side  are  afraid  he  [the 

App.  271;    Festner  z/.  Omaha,  etc.,  R.  witness]  will  tell,"  a  new  trial    was 

Co,  17  Neb.  280;  People  v,  Lee  Chuck,  granted. 

78  Cal.  317;    Baldwin  v.  Grand  Trunk        2.  Marble  v,  Walters,  19  Mo.  App. 

R.  Co.,  64  N.  H.  596;  Cook  V.  Doud,  14  134.    See  also  Gibson  v,  Zeibig,  24 Mo. 

Colo.  483  :    Logan  v,  Monroe,  20  Me.  App.  71;  Haynes,  v.  Trenton,  108  Mo. 

257;  Searles  v.  State,  6  Ohio  Cir.  Ct.  123;   Ritter  r.  Springfield  First  Nat. 

Rep.  331;  Hitchcock  V.  Moore,  70  Mich.  Bank,  87  Mo.  574;  Marble  v.  Walters, 

112;  Hoxie  V,  Home  Ins.  Co.  33  Conn.  19  Mo.  App.  134. 

471;  Miller  v,  Dunlap,  22  Mo.  App.  In  Porter  v.  Day,  44  111.  App.  256, 
97;  Gould  V,  Moore,  40  N.  Y.  Super,  comments  on  excluded  evidence  were 
Ct.  395;  Rudd  V,  Rounds,  64  Vt.  432,  held  not  cured  by  an  attempted  with- 
holding it  to  be  no  excuse  because  drawal  of  the  statement  by  counsel, 
the  exclusion  of  the  evidence  was  er-  and  a  statement  by  the  court  that  the 
roneous;  Shove  f.  Shove,  79  Wis.  jury  should  consider  only  the  evidence 
497.     Compare  Benmengfield  v.  Com.  in  the  case. 

(Ky.,    1893),    22    S.    W.   Rep.    1020;       Whero  there  was  No  Prc|jiidioe. — Anew 

Rogers  v.  Winch,  76  Iowa  546.  trial  will    not  be  granted  where  the 

Argument  based  on  nonproduction  party  complaining  was  probably  not 

of  excluded   evidence   may   properly  prejudiced.    Reed  v.  Madison,  85  Wis. 

be   prevented   by  the  court.     Martin  667;    Marder  v.    Leary,  137   111.  319; 

Brown  Co.  v.  Perrill,  77  Tex.  199.  Felch  v.  Weare  (N,  H.,  1891),  27  Atl. 

Comments  on  Ineompetent   Testimony  Rep.   226;  Galveston,  etc.,  R.  Co.  v, 

Beoeived. — Where    incompetent    testi-  Croskell  (Tex.  Civ.  App.,  1894),  25  S. 

mony  has  been  received   and  no  ob-  W.  Rep.  486. 

jection  is  made  at  the  time  of  its  re-        Retraction  and  Admonition. — Where 

ception,    counsel    have   the  right   to  counsel   retracted    his    remarks    and 

comment   upon    it    before   the    jury,  begged  the  jury  not  to  consider  them, 

Free  v.  State,  i  McMuIl.  (S.  Car.)494.  and  the  court  instructed  them  in  like 

Stating  Substanoe  of  Rejected   Testi-  manner,  it  was  held  that  there  was  no 

mony. — In    Cleveland    Paper    Co.    v.  prejudice.     Pullman  Palace  Car.  Co. 

Banks,  15  Neb.  22,  48  Am.  Rep.  334,  v.  Booth  (Tex.  Civ.  App.,  1894),  28  S. 

counsel  for  the  defendant  endeavored  W.   Rep.  719. 

to  get   in  evidence  tending  to  show        8.  Cook  v,  Carroll    Land,  etc.,  Co. 

that  the  secretary  had  embezzled  its  (Tex.  Civ.  App.,  1894),  25  S.  W.  Rep. 

funds,  which  was  ruled  out  as  irrele-  1034. 

vant.    Nevertheless  counsel  persisted        4.  Combs  v.  State,  75  Ind.  216.     In 

:n  stating  the  substance  of  it  in  his  that  rase  a  statement  by  the  prose- 
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Xattsn  of  Iiooal  Vature.— But   matters   of   a  local  nature  or  those 

which  are  not  of  common  and  public  notoriety  are  not  proper 

subjects  to  be  introduced  into  argument  unless  they  appear  in 
evidence.^ 

cuting  attorney  that  **  three  or  four  1.  Combs  v.  State,  75  Ind.  216. 
men  have  been  recently  executed  at  Arson — Froqnency  of  Borningt. — In 
Indianapolis,  most  of  whom  set  up  the  Washington  v.  State,  87  Ga.  12,  a  con- 
plea  of  insanity/'  insanity  not  being  viction  for  arson  was  reversed  because 
urged  as  a  defence  in  the  case  on  trial,  the  solicitor-general  was  permitted, 
was  held  not  sufficiently  material  or  against  objection,  to  allude  to  the  fre- 
prejudicial  to  warrant  a  new  trial.  quency    of  burnings  throughout   the 

Facts  of  history  may  be  referred  to  country,  and  to  urge  upon  the  jury  the 

in  argument  by   way  of  illustration,  importance   of  strictly  enforcing  the 

though  not  strictly  pertinent  to  the  law  in  the  case  on  trial;  and  the  error 

issue.      Northington  v.  State,  14  Lea  was  not  regarded  as  cured  by  a  state- 

(Tenn.)  424,  an  instructive  case.  ment  of  the  judge,  assented  10  by  the 

The  Cineinnati  Blot. — In  a  murder  solicitor-general,  that  the  latter  mere- 
case  reference  by  the  state's  attor-  ly  inten^ded  to  urge  them  to  look  care- 
ney  to  the  Cincinnati  riot  in  a  general  fully  into  the  case.  *'  It  is  the  well- 
way,  as  a  historic  fact  without  any  settled  policy  of  this  court,"  said 
Application  to  the  case  at  bar,  was  held  Lumpkin,  J.,  "that  counsel  in  the 
not  prejudicial.  Turner  v.  State,  89  argument  of  cases  should  confine  their 
Tenn.  547.  remarks  to  the  law  and  the  evidence. 

Likewise  where  counsel  attributed  and  that  in  no  instance  should  they  be 

the  cause  of  the  riot  to  the  lax  admin-  permitted  to  comment  upon  extrane- 

istration  of  the  criminal  law  in  Ohio,  ous  facts  prejudicial  to  the  interests 

but  not  alluding  to  the  defendant  in  or  rights  of  a  party  over  his  objection, 

that  connection.     Heyl  v.  State,   109  unless  such  facts  be  of  a  kind  of  which 

Ind.  589.  judicial  cognizance  may  be  taken  with- 

Mnrder  of  Carter  Harriion. — In  a  prose-  out  proof."    See  also,  in  support  of 

cution  for  sureties  of  the  peace  a  dis-  the  particular  case,  Ferguson  v.  State, 

cussion  by  the  state's  attorney  of  the  49  Ind.  33;  Mitchum  v.  State,  11  Ga. 

circumstances  relating  to  the  murder  615;  Petty  v.  Com.  (Ky.,  1891),  15  S.  W. 

of  the  mayor  of  Chicago,  an  event  Rep.  1059. 

then  so  recent  that  the  "indignation        Crime    Going   Unpuniehed. — For    the 

of  the  people  was  rising  rather  than  prosecutingattorney  tosay  tothe  jury: 

subsiding,"  was  held  to  be  improper.  "  You.  gentlemen,  as  citizens  of  the 

Davis  V,  State  (Ind.,  1894),  37  N.  E.  county,  frequently    hear    this  said — 

Rep.  397.  probably  said  it  yourselves  as  citizens 

Preyalenee  of  Crime. — In  a  prosecu-  of  this  country  and  county — that  crime 

tion  for  assault,  in  Missouri,  the  court  goes  iinpunished  in  this  country,"  was 

held  that  there  was  nothing  meriting  held  not  to  be  objectionable.     Siebert 

any  rebuke  whatever  in  the  following  v.  People,  143  111.  571,  a  trial  for  mur- 

language  of  the  prosecuting  attorney:  der  by  poisoning,  in  which  case  it  was 

'*  Gentlemen,  you  know  that  these  as-  held  not  to  be  reversible  error  to  per- 

eaults  with  intent  to  kill  are  becoming  mit  the  district  attorney  in  his  closing 

too  common   in   this  country  and  in  argument  to  say  that  two  poisoning 

southeast  Missouri."     State  v,  Elvins,  cases  had  occurred  in  the  county  with- 

loi  Mo.  243.  in  the  last  few  years,  and  that  the  de- 

Convietion  of  Prisoner's  Aooomplice. —  fendants  thought  they  could  repeat 

Where  counsel  for  the  state  in  a  prose-  that  operation. 

cution  for  murder  stated  that  one  of        Beferenoe  to  Killing  Vegroei  in  Sonth- 

the  prisoner's  accomplices   had   been  ern  State. — Where,  upon  the  trial  of  a 

convicted  and  sent  to  the  penitentiary,  white    man    for    murder    in  anothei 

and   upon  objection  being  made   the  state,  it  appeared  incidentally  that  be 
court  reproved  him  and  cautioned  the    had  killed  a  negro  in  Mississippi,  and 

jury,  it  did   not  constitute  reversible  there  been  tried  for  murder  and  ac- 

error,  especially  as  the  fact  must  have  quitted,  it  was  reversible  error  to  per- 

l>een   well  known  in  the  community,  mit   the  prosecuting  attorney,  against 

State  V,  Phillips,  117  Mo.  389.  objection,  to   state   that  we  all  know 
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7.  Commenti  on  Chiuraoter  or  Orodibility  of  Purtios  or  Witnotioi.— 

The  court  should  not  tolerate  outside  statements  of  counsel  im- 
peaching or  fortifying  the  character  or  credibility  of  parties  or 
witnesses.  Irresponsible  assaults  of  that  kind  are  equally  repre- 
hensible in  civil  and  criminal  cases.^ 

from    rcAding    the    newtpupert    And  have  said,   his   punishment  must  be 

magazines  that  the  trial  of  a  white  determined  by  the  nature  of  the  act 

man  for  killing  a  negro  in  Mississippi  committed,  and  a  consideration  of  the 

is  a  farce;  and  that  *'  the  killing  of  a  evils  generally  resulting  from  the  com- 

negro  in   Mississippi,  for  which   the  mission  of  such  acts,  within  the  limits 

defendant    had    been   tried    and    ac>-  prescribed  by  law." 

quitted  there,  was  murder."    Such  a  1.  Mitch  urn  v.  State,  ii  Ga.  6T5. 

condition  of  things  in  Mississippi  is  a  Statements  outside  the  evidence.that 

matter  of  personal  belief  and  opinion,  defendant's  reputation  is  bad, that  he  is 

rather  than  of  unquestioned  historical  continually  in  litigation,  and  a  liar  and 

fact.     Hall  9.  U.  S.,  150  U.  S.  76.  a  thief,  objected  to  and  not  retracted 

nisgal  Orogthep  oa  S?«ry  Comar.*—  were  held  ground  for  a  new  trial  al- 

It  was  held  reversible  error  for  the  though  the  court  upon  a  previous  sim- 

court  to  permit  counsel  for  the  state,  ilar  objection  had  cautioned  the  jury 

in  a  criminal  prosecution  for  selling  to   pay  no  attention    to    remarks  of 

liquors  to  a  minor,  to  declare  in  his  counsel    unsupported    by    evidence, 

argument  to  the  jury,  against  the  de-  Huckell  v.  McCoy,  38  Kan.  53,  citing 

fendant's  objection,  that  the  town  in  Brown  v,  Swineford,  44  Wis.  282,  28 

which   the  alleged  offense  was  com-  Am.  Rep.  58a;  Bremmer  v.  Green  Bay, 

mitted  was  worse  cursed  with  the  il-  etc.,  R.  Co.,  61  Wis.  114;  Bullard  v. 

legal  sale  of  whiskey  than  any  place  Boston,  etc.,  R.  Co.,  64  N.  H.  27.  id 

he  knew,  and  that  no  person  would  Am.  St.  Rep.   367;  Cleveland   Paper 

send  his  child  to  a  school  in  a  place  Co.  v.  Banks,  15  Neb.  20,  48  Am.  Rep. 

having  a  grogshop  on  every  corner.  334;    Hall    v,    Wolff,    61    Iowa    559; 

Dollar  V.  State  (Ala.,  1893),  13  So.  Rep.  Henry  v.  SiouK  City,  etc.,  R.  Co.,  70 

S76.  Iowa  235;  Campbell  v.  Maher,  los  Ind. 

Tk*  Bult  HorsFtUy  lacpamndad.-^In  383;  Bedford  v.  Penny  58  Mich.  424; 

the  case  last  cited    Head,   J.,   said:  Union  Cent.  L.  Ins.  Co.  v.  Cheever. 

"  In  the  interest  of  ending  litigation,  36  Ohio  St.  201,  38  Am.  Rep.  573. 

a  wide  rang«  must  be  given  to  the  In  People  v,  Kahler,  3  Mich.  625,  a 

arguments    of    counsel,    and    much  new  trial  was  granted  on  account  of 

must  be  left  to  the  good  sense  and  improper  language  of  the  prosecuting 

sound  Judgment  of  the  jury,  who  will  attorney  in  assailing  the  credibility  of 

ordinarily  be  able,  under  proper  in-  the  defendant  and  his  witnesses, 

struction    from    the    court,    to    give  A  statement  by  the  prosecuting  at- 

proper  consideration  to  what  has  been  torney  that  the  defendant  fled  and  was 

said,   and  not    suffer    themselves  to  arrested  by  a  ruse  entitles  the  latter 

be  influenced  by  outside    and  irrel-  to  a  charge  that  there  was  00  evidence 

evant    matters    and    improper   opin-  of  the  fact*    Coleman  9.  State,  87  Ala. 

ions  and  conclusions  drawn  into  the  14. 

discussions  before  them.    But  there  Piivats  Vdi^  of  Oppsrilt  Bartj. — It  is 

should  be  a  limit  placed  upon  this  error  to  permit  counsel  in  speaking  of 

license.  .  .  .  We  do  not  mean  to  say  the  opposite  party  to  assert,  without 

that  the  solicitor  may  not  comment  evidence  to  sustain  the  insinuation, 

upon  the  evils  generally  of  the  crime  that  **if  the  veil  that  covers  the  pri- 

which  the  law  he  is  seeking  to  enforce  vate  lives  of  some  men  were  lifted,  it 

intends  to  prevent,  but  he  gfoes  beyond  would  show  a  picture  blacker  than 

this  when  he  gratuitously  states  to  the  hell  itself."     Friemarkr.  Rosenkrans, 

jury  as  fact  the  existence  of  particular  81  Wis.  3S9,   holding,  however,  that 

evils  in  the  locality  of  the  defendant's  under  the  circumstances  of  the  case 

offense,  and  to  which  that  offense  is  there  was  no  prejudicial  effect,  and 

supposed  by  him  to  be  related.     The  therefore  no  ground  for  a  new  trial, 

defendant's  guilt  must  be  determined  To  the  latter  point  see  also  Heyl  v, 

by  the   facts  touching  the  particular  State,    109  Ind.  589,  where  a  convic- 

act  of  which  he  is  charged,  and,  as  we  tion  was  inevitable  on  the  evidence. 
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But  a  verdict  clearly  right  will  not,  ordinarily,  be  disturbed  for 
an  impropriety  of  this  kind.^ 

8.  Beading  from  Books — Madioal  Worki. — As  a  general  rule,  it  is 
error  to  permit  counsel  to  read  to  the  jury  extracts  from  medical 
works  which  have  not  been  admitted  in  evidence.* 

Personal   Knowledge   of  Defendant. —  would  be  inadmissible,  is  ground  for  a 

Where  the  prosecuting  attorney  said,  new  trial  if  not   rebuked.     Leahy  v, 

in  a  prosecution  for  the  illegal  sale  of  State,    31    Neb.    566.     In    Holder    v. 

liquor,  that  *'  he  knew  personally  the  State,  58  Ark.  473,^  remarks   of  that 

saloon-keeper  in  this  case,  and  that  he  kind  were  held  to  require  more  than  a 

was  guilty  of  this  and  he  was  sure  of  mild   reproof,   and   a  new   trial   was 

other  crimes,"  it  was  held  error  for  granted. 

the  court,  upon  request,  to  fail  to  in-  Charaoter  Vot  in  Ime. — ^When  the 

struct  the  jury  to  disregard  such  re-  character  of  a  party  is  not  in  issue  in 

mark.       Brow    v.    State,     103     Ind.  the  case  no  reference  should  be  made 

133.  to  it.     Patterson  v,  Hawley,  33  Neb. 

Defendant's  Denial  of  Identity  on  Ar-  440;  State  v,  Upham,  38  Me.  261. 

rest. — In  State  v.  Jackson,  95  Mo.  623,  In  a  Criminal  Case  comments  on  the 

a  new  trial  was  granted  because  of  defendant's  failure  to  adduce  evidence 

the  prosecuting  attorney's  statement  to  his  good  character,  when  the  latter 

that  the  defendant  denied  his  identity  has  not  been  put  in  issue,  has  been 

when  arrested  on  extradition  papers  held  to  be  error  not  cured  by  subse- 

in  another  state,  and  other  outside  re-  quent  instructions  to  the  jury  to  dis- 

marks  of  a  like  character.  regard  the  comments.     ''The  court 

Denouncing  Witness  as  Sconndrel  and  should  not   have   permitted  such  an 

Conviet. — So  in  Schlotter  v.  State,  127  argument."     Per  Long,  J.,  in  People 

Ind.  493,  where  the  prosecuting  attor-  v,   Evans,  72  Mich.  367;    Thompson 

ney  denounced  one  of  the  defendant's  v.  State  (Ga.,  1893),    17    S.   E.   Rep. 

witnesses  as  "a  scoundrel  who  has  265;  Bennett  v.  State,  86  Ga.  405,  22 

served  a  term  in  the  penitentiary,"  Am.   St.    Rep.    465,    a    strong    case, 

there  being  no  evidence  of  the  fact  in  holding  that  such  comments  are  not 

the  case.     See  also  Com.  v,  Bruner,  11  excused  because  the  defendant's  coun- 

Pa.  Co.  Ct.  Rep.  428;  Hall  v.  U.  S.,  sel    first    violated    the    rule ;    State 

150  U.  S.  76.  V,  Foley,  12  Mo.  App.  431;  Stephens 

Connsel  Testl^ng  to  0ood  Charaoter.  v.  State,  20  Tex.  App.  271;    Pollard 

— A  new  trial  was  granted  in  a  civil  v»  State  (Tex.  Crim.  App.,  1894),  26 

case  where  the  plainti£f's  counsel  spoke  S.  W.  Rep.  70;  Davis  v.  State  (Ind., 

of  his  client  as  a*' large-hearted,  great-  1894),  37  N.  E.  Rep.  397;  Fletcher  t'. 

souled,  confiding,  trusting  man,"  al-  State,  49  Ind.  124,  10  Am.  Rep.  673. 

though  upon  objection  he  remarked,  But  a  naked  allusion  to  the  fact  mere« 

*' Oh,    well,    I    will    take    it    back."  ly  was  held  not  fatal  in  Coyle  v.  State, 

Wolffe  V,  Minnis,  74  Ala.  386.  31  Tex.  Crim.  Rep.  604. 

Where  on  a  trial  for  seduction  it  is  Curing  Prejndioe  bjBebnke  of  Conrt.^ 

intimated  that  another  than  the  de-  That  the  effect  of  such  remarks  may 

fendant  is  the  father  of  the  child,  the  be  cured  by  a  rebuke  from  the  court 

prosecuting  attorney  in  his  argument  and  a  withdrawal,  see  Drew  v.  State, 

should   not  be  allowed  to  state  that  124  Ind.  9;  Joliet  St.  R.  Co.  v.  Call, 

**  He  came  from  too  nice  a  family  to  143  III.  177;  Moodv  v.  Alabama,  etc., 

do  such  a  thing.     His  father  reared  R.  Co.  (Ala..  1893},  13  So.  Rep.  233; 

him  better.     He  is  one  of  the  bestciti-  Gonzalez  v.  State,  30  Tex.  App.  203. 

zens  of  this  country,  and  you  know  Compare  People  v.   Ah   Len,  92  Cal. 

it."     Bradford  v.  State  (Ala.,  1894),  16  282,  and  People  v.  Barker  (Supreme 

So.  Rep.  107.  Ct.),  17  N.  Y.  Supp.  16. 

Charging  Commission  of  Other  Crimes.  Based  on  Evidenoe. — Counsel  may  re- 

— The   prosecuting    attorney's    state-  fer  to  a  witness  as  of  bad  character 

ment,  in  arguing  upon  the  admissibil-  when  there  is  evidence  to  that  effect, 

ity  of  a  question  to  a  witness,  that  he  Thomas  v.  State,  90  Ga.  437. 

intends    to    prove  that  defendant   is  1.  Patterson    v,    Hawley,   33    Neb. 

guilty  of  certain  other  offenses,  partic-  440. 

ularizing    them,    where    such    proof  8.  State  v,  Rogers,  112  N.  Car.  874; 
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Ai  nivstratioA  Morely. — But  it  has  been  held  that  a  pertinent  quo- 
tation or  extract  from  a  work  on  science  or  art,  as  well  as  from  a 
classical  or  historical  or  other  publication,^  may,  by  way  of  ill\is- 
tration,  be  admissible  in  argument,  as  it  would  seem  to  make  no 
difference  whether  it  was  repeated  by  counsel  from  recollection 
or  read  from  a  book ;  though  it  would  be  an  abuse  of  this  privi- 
lege to  make  it  the  means  for  getting  improper  matter  before  the 
jury  as  evidence  in  the  cause.* 

People  V,  Glover,  71  Mich.  303;  Yoe  b^  reading  from  published  books,  or 

V.  People,  49  III.  412;  Gale  v.  Rector,  given  to  the  jury  except  under  the 

5  111.  App.  484;  People  V,  Wheeler,  60  sanction  of  an  oath  and  the  test  of 

Cal.  581,  44  Am.  Rep.  70.     See  also  cross-examination;  while  the  reading 

Huffman  v.   Click,    77    N.    Car.    55.  to  the  court  or   jury  of  such   books 

Otherwise  where  they  have  been  in-  of  science,  art,   or   purely   technical 

troduced  in  evidence.    Scott  v.  People,  knowledge,  necessary  for  an  accurate 

141  111.  195;  Merkle  v.  State,  37  Ala.  apprehension  of  any  relevant  matter, 

1 39,/<7//(7Wf/j^Stoudenmeierf/. 'William-  as  have  been  shown  in  evidence  to  be 

son,  29  Ala.   566;  Bowman  v.  Woods,  recognized    by  experts    as    standard 

I  Greene  (Iowa)  445.     See  also  Rich-  authority,  and  by  such  proof  in  effect 

mond's  Appeal,  59  Conn.  244.  incorporated  in  and  made  part  of  the 

In  Harvey  v.  State,  40  Ind.  516,  the  testimony  of  such  witnesses,  may  be 

reading  of  a  medical  work  was  held  allowed  or  refused  by  the  trial  court 

not  reversible  error  where  the  court  in  the  exercise  of  its  judicial  discre- 

instructed   the   jury  that  it   was   not  tion." 

to  be    regarded    as    evidence.     The  1.  In  an  action  for  libel  in  charging 

case   was    disapproved    in    People    v.  the  plaintiff  with  drunkenness,  there 

Wheeler,   60  Cal.    581,   44  Am.  Rep.  was  no  ground  for  complaint  where 

70.  the  plaintiff's  counsel  was  allowed  to 

Insanity. — In  Connecticut  for  a  long  read  from  the  Bible  that  "  no  drunkard 

series  of  years  counsel  have  been  per-  shall  enter  the  kingdom  of  heaven." 

mitted  to  read  to  the  jury  as  a  part  of  Tobin  v,  Sykes,  71  Hun  (N.  Y.)  469. 

their  argument  upon  the  issue  of  in-  8.    Legg  v.  Drake,  i  Ohio  St.  287, 

sanity  *' extracts  from  such  treatises  quoted  in  State  v.  O'Neil,  51  Kan.  651. 

as  by  the  testimony  of  experts  have  See  also  Cory  v.  Silcox,  6  Ind.  39. 

been  accepted   by  the  profession  as  '*  The  matter  read  or  stated  should 

authority    upon    that    subject;    such  be  pertinent  to  the  subject  of  inquiry, 

treatises  as  have  helped  to  form  the  and  so  far  calculated  to  elucidate  it  as 

opinion    expressed    by   the    expert."  to  aid  the  jury  in  a  better  understand- 

State  V.  Hoyt,46Conn.  330.     The  case  ing  of  the  evidence  produced  at  the 

was  alluded  to  in  Richmond's  Appeal,  trial."     Union   Cent.    L.    Ins.    Co.    v, 

59  Conn.  244,  and  the  rule  upon  the  Cheever,  36  Ohio  St.  209,  38  Am.  Rep. 

subject  was  commented  on  by  Fenn,  573. 

J.,  as  follows:  '*We  will  therefore  Saading  firom  Book  on  Duelling. — In 
say  that  the  ruling  in  State  v.  Hoyt  Cavanah  v.  State,  56  Miss.  308,  a  pros- 
must  be  regarded  as  confined  exclu-  ecution  for  murder,  a  new  trial  was 
sively  to  cases  where  the  plea  of  in-  refused  where  counsel  for  the  state  was 
sanity  is  interposed  in  behalf  of  per-  permitted  to  read  from  a  work  on 
sons  indicted  or  informed  against;  the  duelling,  and  from  an  essay  on  the 
allowance  in  such  cases  forming  an  same  subject  written  by  himself ,  touch- 
exception,  based  upon  a  practice  ing  the  procedure  "among  gentle- 
which  the  majority  of  the  court  in  men  "for  the  satisfaction  of  wounded 
that  case  felt  had  so  hardened  into  a  honor. 

rule  that  they  were  not  at  liberty  to  Entrioi  in  Family  Bible. — There  was 

abrogate  it;  ...  that  in  all  other  cases  no  ground    for    reversal    where    the 

the  decision  in  Baldwin's  Appeal  [44  mother,  of  a  minor  to  whom  defendant 

Conn.  37]  fully  applies;  and  that  facts  was  charged  with  selling  liquor,  was 

relevant  to  the  cause  cannot,  except  allowed  to  read  an  entry  of  his  birth 

within   the   limits   of  certain  defined  in  the  family  Bible  in  connection  with 

and  recognized  exceptions,  be  proved  her  testimony  as   to  his  age,   which 
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9.  Beading  Extracts  from  ITewspapers. — Extracts  from  newspapers 
may  be  read  in  argument  for  the  mere  purposes  of  illustration,  but 
never  as  statements  of  facts  or  expressions  of  opinion  ;  nor  can 
they  be  used  under  cover  of  illustrations  when  they  contain  state- 
ments of  facts  or  expressions  of  opinion  concerning  the  particu- 
lar case  in  hearing,  or  cases  of  like  character.* 

10.  Vse  of  Papers,  Diagrams,  Maps,  and  Almanacs. — It  is  not 
proper,  for  the  purpose  of  affecting  material  facts  in  the  case,  to 
exhibit  maps  to  the  jury  in  argument  where  their  correctness  has 
not  been  established  by  the  evidence.* 

But  a  witness  having  used  a  diagram  in  testifying,  counsel  for 
the  adverse  party  may  also  use  it  in  commenting  on  his  testimony, 
although  it  was  not  formally  introduced  in  evidence.' 

was  not   disputed.     Capron   v.   State  save  cars,  sir,  cars,  there  might  be  a 

(Ind.,  1894),  38  N.  E.  Rep.  491.  chance  for  the  company  adopting  it,  as 

1.    Per    Elliott,  J.,    in    Baldwin    v,  they  represent  property.     But  human 

Bricker,  86  Ind.  221.  beings  are  the  cheapest  things  they 

Where  Matter  is  Wholly  Irreleyant. —  have  about  them,  and  death  only  stops 

It  is  reversible  error  for  the  court  to  the  wages  without  entailing  a  loss.'  " 

allow  counsel  in  a  case  against  a  cor-  A  new  trial  was  granted, 

poration  to  read  to  the  jury  a  news-  2.  Zube  v.  Weber,  67  Mich.  52. 

paper  article  wholly  irrelevant  to  the  In  Opening  Argument. — The  court  may 

case,  commenting  on  the  utter  disre-  in  its    discretion   permit   counsel,    in 

g«4rd  of  the  rights  of  the  private  citi-  opening  the  case,  to  explain  the  facts 

zen     by    corporations.      Williams    v.  by  means  of  a  map  which  has  not  then 

Brooklyn  £1.  R.  Co.,  126  N.  Y.  96,  46  been  proved  or  admitted  in  evidence. 

Am.  &  Eng.  R.  Cas.  149.  Hill  v.  Water,  etc.,  Com'rs,  77  Hun 

ninstratd    Paper. — In    Newman    v.  (N.  Y.)  491. 

Com.  (Pa.,  1886),  7  Atl.  Rep.    132,   it  Using  Beporter's  Stenographic  Notes. — 

was  held  a  proper  exercise  of  discre-  There   is  no  objection  to  the  use  by 

tion  to  permit  counsel  to  exhibit  to  the  counsel  of  the  stenographic  notes  of 

jury  an  illustrated  newspaper  as  part  evidence  in  his  argument.     State  v. 

of  his  argument.  McCool,    34   Kan.    616;    Gwaltney   v, 

Frcgudicial    Matter. — Chicago,     etc.,  Scottish   Carolina   Timber,   etc.,    Co. 

R.  Co.  V,  Bragonier,  13  111.  App.  467,  (N.    Car.,    1894),   20  S.  E.    Rep.  465. 

was  an   action   for   damages   for  the  See  also  People  v.  Greening,  102  Cal. 

death  of  a  servant  of  the  railroad  com-  384. 

pany  from  an  injury  received  in  the  Exhibiting  Pictures. — Improper  con- 
act  of  coupling  cars.  The  plaintiff  duct  of  an  attorney  for  the  state  in 
was  permitted  to  read  to  the  jury  a  holding  pictures  of  the  defendant  in 
newspaper  arficle  containing  the  fol-  the  sight  of  some  of  the  jurors  is 
lowing  statement  of  an  alleged  inter-  cured  by  the  court  sustaining  an  ob- 
view:      '*  That     reminds     me,"    said  jection    by  the  defendant's  counsel. 

Captain ,  **  of  a  little  scene   that  and  rebuking  the  attorney.     State  v. 

occurred  in  the  board  of  public  works  Howard,  118  Mo.  127. 

some  time  ago.     A  gentleman  was  in  8.  East  Tennessee,  etc.,  R.  Co.  v, 

the  office  who  had  invented  a  car-coup-  Watson,  90  Ala.  41. 

ling,  and,  like  all  inventors,he  was  loud  See  Hale  v.  Rich,  48  Vt.  224,  where 

in  its  praises  and  enlarged  on  the  safety  counsel  was  properly  permitted  to  use 

it  insured  to  life  and  limb.     Mr. a  map  of  the  premises  which  his  client 

was  in  the  office  at  the  time  listening  had  testified  was  "  all  right." 

attentively  to  the  inventor's  laudation  Docnments  Inadvertently   Omitted   at 

of  his  machine.     At  last,  breaking  in.  Trial. — It  is  the  practice  in  respect  of 

he  said:  'My  friend,   are   you  aware  documents    which   speak    for    them- 

that  the  thing  you  propose  to  protect  selves,  and  on  which  no  questions  can 

is  the  cheapest  item  that  a  railroad  has  arise  except  such  as  are  apparent  on 

to  deal  with?    If  your  machine  would  their  face,  to  permit  them  to  be  pro- 
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Indadng  Jnrort  to  Xake  Memoranda. — Although  jurors  may,  of  their 
own  motion,  make  memoranda  of  the  evidence  or  of  points  in  the 
argument  of  counsel,  it  has  been  held  improper  for  counsel  to  in- 
duce them  to  do  so.^ 

Almanao. — It  is  error  to  refuse  to  permit  counsel  to  use  an  alma- 
nac in  argument  to  show  that  a  witness  testified  falsely  as  to  a 
certain  date,  though  the  almanac  had  not  been  introduced  in  evi- 
dence.* 

Zin.  Appeals  to  Stxpatht  ahb  Psejifdige— 1.  Appeals  to  Sym- 
pathy.— Great  latitude  is  allowed  in  appealing  to  the  sympathy  of 
the  jury  in  the  argument  of  counsel.* 

2.  Appeals  to  Looal,  National,  or  Eeligious  Prejudice — Looai  Pnjndieo. 
— It  is  improper  for  counsel  to  exhort  the  jury  to  render  a  ver- 
dict in  favor  of  his  client  by  urging  as  a  substantial  consideration 
that  the  client  is  one  of  their  own  citizens  and  his  adversary  a  resi- 
dent of  a  county  the  people  of  which  are  opposed  to  his  success 
in  the  litigation.'* 

duced    on  the  argument  when  they  *'  My  client  is  poor,  and   we  live  in 

have  been  inadvertently  or  unadvised-  Minneapolis,  and  every  time  we  come 

ly   omitted  at  the   trial.     Charleston  down  here  it  costs  him  $ioo."     Baker 

Bank    v.    Emeric,   2    Sandf.   (N.  Y.)  v.  Madison,  62  Wis.  147. 
718.  Plaintiir's Widowed  Mothor.— In  Gulf. 

1.  Indianapolis,  etc.,  R.  Co.  v.  Mil-  etc..  R.  Co.  v.  Norfleet,  78  Tex.  321, 
ler,  71  111.  472.  The  soundness  of  45  Am.  &  Eng.  R.  Cas.  207,  where 
this  decision  is  questioned  by  Judge  the  verdict  was  for  $2000,  it  was 
Thompson,  in  i  Thompson  on  Trials,  held  that  there  was  no  prejudice  in 
§  992.  the  following  language  by  plaintiff's 

Handing  Jury  Paper  to  Compare  Hand-  counsel:  "This  plaintiff  after  he  has 

writing. — Nor  is    it    permissible    for  worked  all  day  suffers  so  he  cannot 

counsel,  against  objection,  to  hand  to  sleep,  and  he  has  to  work  because  he 

the  jury  a  paper  in  order  to  make  a  has  a  widowed  mother  to  support.*' 

comparison  of  handwriting  in  deter-  4.  Rochester  School  Town  v.  Shaw, 

mining  the  genuineness  of  a  disputed  100  Ind.  268.   *'  Stand  by  your  own  citi- 

signature.     Shorb  v.  Kinzie,  100  Ind.  zen !"  exclaimed  counsel.     A  new  trial 

429.  was  granted. 

2.  Wilson  V,  Van  Leer,  127  Pa.  St.  Self-interest  at  Taxpayers.  —  In  a 
371,  14  Am.  St.  Rep.  854.  prosecution  for  embezzlement  a  refer- 

8.  Client   a   Poor    Widow. — Thus   it  ence  by  the  prosecuting  attorney  to  the 

was  held  no  abuse  of  discretion  for  fact,  that  if  the  jury  were  to  find  the 

the  presiding  judge  to  permit  coun-  value  of  the  property  below  a  certain 

sel  to  beseech  the  jury  in  behalf  of  amount,  the  county  would  be  at  the 

his  client  as   the   widow  of    an   old  expense  of  keeping  the  prisoner  in  the 

soldier,  and   to  denounce   her  oppo-  county  jail,  is  improper,  and  the  court 

nents  as   leeches  and   oppressors  of  should  instruct  the  jury  to  disregard 

poor  women  and  widows,  the  plaintiff  it.     Cooksie  v.  State,  26  Tex.  App.  72, 

sitting  near,  facing  the  jury,  and  weep-  granting  a  new  trial.     See  also  a  case 

ing  or  pretending  to  weep.     Dowdell  almost    identical.   State   v.    Warford, 

V,  Wilcox,  64  Iowa  724.  106  Mo.  55. 

Client  Abandoned  by  His  Xothor. —  Publio  Opinion. — The  court  may  prop- 
There  was  no  ground  for  a  new  trial  erly  instruct  counsel  to  refrain  from 
where  counsel  invoked  sympathy  for  referring  to  "  public  opinion."  Ken- 
his  client  because  he  had  a  mother  nedy  v.  State,  19  Tex.  App.  618. 
only  fifteen  miles  away,  who  had  aban-  A  new  trial  was  granted  in  State  v, 
doned  him  in  his  troubles.  State  v.  Proctor  (Iowa,  1892),  53  N.  W.  Rep. 
Griffin,  87  Mo.  608.  424,  where  counsel  said,  *' I  wish  we 

Client  Poor.— So  where  counsel  said,  had  the  right  to  leave  this  case  to  the 
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KstioqUity  or  Aeiigion. — Incidental  allusions  to  the  nationality  or 
religion  of  a  party,  are  not  necessarily  irregular  ;*  but  where  they 

constitute  a  prominent  feature  of  the  argument  and  are  mixed 
with  coarse  abuse  and  denunciations  not  supported  by  evidence, 

courts  have  discovered  sufficient  probability  of  prejudice  to  war- 
rant a  new  trial.* 

verdict  of  the  community,  but  we  have  to  swindle  and  defraud,  gotten  up  by 

not."  a  J6w,   a   Dutchman,  and  a  lawyer. 

A    statement    by    the     defendant's  V^ho  arc  the  parties  at  issue  ?  A.  M— , 

counsel  that  if  the  jury  knew  how  the  his  wife  Rosa  M^^,  his  mother  Mary 

plaintiff  and   his   father  and  brother  M — ,  his  clerk  D.  G—,  and  then  B. 

[witnesses  for  him]  "  were  regarded  in  F*^,  the  old   he^Jew  of  all,  who  no 

the  vicinity  in  which  they  live,  ,  .  .  doubt     planned     the    whole    thing, 

he  would  be  willing  to  submit  the  case  All  Jews,  or  Dutch  Jews,  and  that  is 

without  argument,"  was  ground  for  a  worse.     Will  an  honest  jury  of  Ellis 

new  trial  in  Perkins  v,  Burlcy,  64  N.  County  let  these  people  [pointing  to 

H.  524.  A.  M— ,  G--  and  R — ],  whose  every 

The  prosecuting  attorney   has    no  thought  is  how  to  cheat  and  swindle, 

right  to  tell  the  jury  that  the  people  perpetrate    this    infamous    and    out- 

of  the  county  would  rather  the  pris-  rageous  fraud?    I  think  not." 

oner  should  be  turned  loose  than  sent  Where  a  party  was  denounced  by  his 

to  the  penitentiary  for  manslaughter,  .adversary's   counsel  as    "a    Jew,    a 

in  urging  a  conviction  for  murder.    A  Christ-killer,  a  murderer  of  our  Sav- 

new  trial  was  granted.  State  z/.  Young,  iour,"  a  new  trial  was  granted,  and 

X05  Mo.  634,  where  Grant,  J.,  said,  the    language    severely    condemned. 

*•  There  must  be  no  question  or  sus-  Freeman  v.  Deropsey,  41  HI.  App.  554. 

picion  of  unfairness  in  criminal  trials."  In  Cluett  v.  Rosenthal  (Mich.,  1894), 

See  also  Geist  v,  Detroit  City  R.  Co.,  58  N.  W.   Rep.  1009,  the  defendants 

91  Mich.  446  ;  Grosse  v.  State,  xi  Tex.  were  Jews,  but  had  not  testified,  and 

App.  377  ;  Jackson  v.  State,  116  Ind.  a  new  trial  was  granted  on  account  of 

464.  remarks  of   plaintiff's  counsel   evinc- 

It  is  improper  for  the  prosecuting  ing  a  studied  purpose  to  arouse  preju- 

attorney  to  say  that  *'  escape  of  crim-  dice  against  them, 

inals  at  the  hands  of  juries  brings  on  CalUng  Atttntion  to  Oerman  Hatioaal- 

lynch-law."    State  z^.  Jackson,  95  Mo.  ity.— A  new  trial  was  granted  where 

623  distinguished  in   State  v*  Elmer,  counsel  in  addressing  a  jury  whose 

115  Mo.  401.     Similar  language  was  names  indicated  that  they  were  Ger- 

condemned  in   Scott  v.  State,  7  Lea  mans,  there  being  no  evidence  in  the 

(Tenn.)  232,  but  a  new  trial  was  re-  case  of  the  nationality  of  either  party, 

fused.  was  permitted  without  rebuke  to  say : 

Prosecuting  attorneys  may  properly  "  The  plaintiff  in  this  case  is  a  Dutch- 
dwell  upon  the  evil  results  of  crime,  roan,  and  the  defendant  is  the  son  of 
and  urge  a  fearless  administration  of  an  Irishman,  and  it  is  nothing  but  an 
the  criminal  law.  Saunders  v*  People,  attempt  on  the  part  of  an  Irishman  to 
124  111.  218,  beat  a   Dutchman  out   of  an   honest 

1.  **  Gentlemen  of  the  jury,  will  you  debt."  Fathman  v.  Tumilty,  34  Mo. 
believe  this  little  Israelite?^'  in  com-  App.  237. 

menting  on  the  testimony  of  a  witness  Gatholics."^A  Catholic  priest  was  the 

known  to  be  a  Jew,  does  not  require  a  defendant  in  an  action  for  damages  for 

reversal  of  judgment.     Texas  Stand-  an  assault  and  battery,  and  the  plain- 

ard  Oil  Co.  v.  Hanlon,  79  Tex.  678.  tiff's  counsel  said  to  the  jury  :  *'  If  it 

2.  Denooaolng  Jtws. — Moss  v.  San-  is  not  one  of  the  doctrines  of  the  Cath- 
ger,  75  Tex.  321.  where  the  correct-  olic  church  that  one  of  the  members 
ness  of  the  verdict  was  doubtful,  and  .  may  swear  falsely  as  a  witness  and 
counsel  for  the  prevailing  party  had  the  priest  can  forgive  him  his  sin  for 
been  permitted  to  abuse  the  opposite  such  false  swearing  bo  as  to  absolve 
party  as  follows :  *'  This  entire  busi-  him  from  all  moral  guilt,  it  is  the 
ness  is  a  concocted  scheme  from  be-  privilege  and  duty  of  the  jury "  to 
ginmng  to  end;  a  deliberate  scheme  consider  it.    Here  an  objection  was 
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3.  Appeals  to  Prejndiee  agaixift  Corporations.— It  is  not  an  uncom- 
mon practice  for  plaintiffs'  counsel  in  actions  for  personal  injuries 
against  corporations  to  appeal  to  the  sympathies  or  prejudices 
of  the  jury  by  dilating  upon  matters  of  greater  or  less  irrelevancy 
to  the  facts  in  issue.  Allusions  to  the  wealth  or  poverty  of 
the  parties,  to  the  strength  of  municipal  or  private  corporations, 
and  the  comparative  helplessness  of  an  individual  citizen  are 
proper  when  they  are  made  in  a  spirit  of  fairness,  for  the  purpose 
of  stimulating  the  jury  to  a  careful  and  conscientious  discharge  of 
their  duty  /  but  when  such  allusions  are  made  and  the  changes  are 


made  and  sustained  by  the  court ; 
whereupon  the  same  counsel  pro- 
ceeded :  *'  The  defendant  is  here,  and 
if  it  is  not  a  doctrine  of  the  Catholic 
church  let  him  stand  up  here  and  deny 
it,  and  that  shall  be  the  end  of  it," — 
when  the  court  stopped  the  counsel 
with  a  severe  rebuke.  It  was  held 
that  the  trial  court  erred  in  refusing 
to  grant  a  new  trial.  Rudolph  v. 
Landwerlen,  92  Ind.  34. 

1.  Per  Williams,  J. ,  in  Henry  v.  Huff, 
143  Pa.  St.  563. 

Comments  Not  PrejudielAl — Bias  of 
Employ  is. — In  Central  R.  Co.  v,  Mitch- 
ell. 63  Ga.  173,  I  Am.  &  Eng.  R.  Cas. 
145,  it  was  held  that  the  natural  bias 
of  servants  or  employes  of  a  railroad 
company  was  a  matter  for  legitimate 
comment. 

Poor  Widow  and  Wealthy  Corporatioii. 
— Where  counsel  spoke  of  his  client 
as  a  **  poor  widow,"  and  of  the  defend- 
ants as  a  **  wealthy  corporation  at- 
tempting to  cheat  her  out  of  her 
rights,"  and  the  judge  properly  in- 
structed the  jury,  it  was  held  not  a 
ground  for  a  new  trial.  Jenkins  v. 
North  Carolina  Ore  Dressing  Co.,  65 
N.  Car.  563. 

'  'Neither  8onl  nor  Feeling.  *' — So  where 
the  plaintiff's  counsel  said:  '*The  de- 
fendant is  a  corporation  that  has 
neither  soul  nor  feeling,  and  the 
only  way  you  can  reach  it  is  through 
its  pocket,"  there  being  no  reason  to 
believe  the  statement  was  harmful. 
Texas,  etc.,  R.  Co.  v.  Raney  (Tex. 
Crim.  App.,  1893),  23  S.  W.  Rep.  341. 
citing  Radford  v,  Lyon,  65  Tex.  477. 
See  also  Retan  v.  Lake  Shore,  etc., 
R.  Co.,  94  Mich.  155 ;  Galveston, 
etc.,  R.  Co.  V,  Duelm  (Tex.  Crim. 
App..  1893),  23  S.  W.  Rep.  596;  Will- 
iams V.  Cleveland,  etc.,  R.  Co.  (Mich., 
1894),  61  N.  W.  Rep.  52,  where  the  de- 
fendant railroad  company  was  charac- 
terized as  a  ''monster,"  and  "a  sea- 


serpent  which  had  swallowed  the  small 
fish,"  alluding  to  its  absorption  of  a 
smaller  road. 

Hard-hearted  and  Unfeeling.— -Where 
a  station  agent  refused  to  open  the 
ticket-office  and  told  the  applicant 
he  could  pay  his  fare  on  the  cars; 
and  he  was  forcibly  ejected  from 
the  train  because  he  had  not  enough 
to  pay  the  excess  of  fare  required  for 
not  having  a  ticket,  with  the  remark 
by  the  conductor,  "That's  the  way 
you  will  get  there!/'  and  was  com- 
pelled to  walk  sixteen  miles  in  the 
snow,  and  was  injured  from  fatigue 
and  illness  caused  thereby;  and  his  at- 
torney in  argument  stated  "that  the 
conduct  of  this  conductor  and  these 
railroad  employes  shows  that  they 
have  become  like  the  corporation  for 
whom  they  work — that  they  have  be- 
come as  hard-hearted  and  unfeeling, 
that  they  have  no  charity  for  their 
fellow-men."  This  was  not  such  a 
transgression  of  the  rules  of  argument 
as  to  justify  a  reversal.  Lake  Erie, 
etc.,  R.  Co.  V.  Cloes,  5  Ind.  App.  444. 

Power  of  Money.— Where  plaintiff's 
counsel  said:  "The  defendant  can 
bring  experts  from  one  end  of  the 
world  to  the  other  to  defeat  [the  plain- 
tiff]; they  have  money  enough  to  do 
it,"  the  court  declined  to  grant  a  new 
trial.  Dugan  v,  Chicago,  etc.,  R.  Co., 
85  Wis.  609,  citing  Smith  v,  Nippert, 
79  Wis.  139. 

Inflneneing  Legislation.—- In  an  action 
against  a  railroad  company  for  an  ac- 
cident causing  death,  the  use  of  the 
words  by  plaintiff's  attorney  in  stating 
the  case  to  the  jury,  "  Now  $5000  is 
all  this  lady  [plaintiff]  can  recover; 
that  is  fixed  by  law.  Railroad  com- 
panies have  somehow  or  other  fixed 
by  an  act  of  the  legislature  a  limit  be- 
yond which  jurors  cannot  go,"  was 
not  such  an  appeal  to  prejudice  as  to 
make  it  error  to  refuse  to  set  aside  a 
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rung  upon  theni  for  the  evident  purpose  of  inflaming  the  passions 
and  prejudices  of  the  jurors,  and  leading  them  to  disregard  their 
duty,  to  overlook  the  actual  facts,  or  set  aside  a  clear  legal  right, 
they  are  improper/  and  constitute  good  ground  for  a  new  trial 


verdict  for  the  plainti£f.   Chicago,  etc., 
R.  Co.  V.  Perkins,  125  111.  127. 

Allnsioni  to  Jay  Gould.— In  Missouri 
Pac.  R.  Co.  V.  Metzger,  24  Neb.  90,  35 
Am.  &  Eng.  R.  Cas.  148,  there  was  no 
prejudice  discovered  in  plaintiff's 
counsel  calling  the  defendants'  attor- 
neys **the  hirelings  of  Jfay  Gould," 
and  one  of  them  "one  of  the  leaders 
of  the  Van  Wyck  boom  in  this  county 
now  defending  corporations."  In 
Williams  v.  St.  Louis,  etc.,  R.  Co. 
(Mo..  1894),  27  S.  W.  Rep.  387,  allu- 
sions to  Jay  Gould  and  "modern  rail- 
road economics"  were  considered  im- 
proper ;  but  the  judgment  was  reversed 
on  other  grounds. 

Indifferenoe  to  Xoney. — In  Huckshold 
V.  St.  Louis,  etc.,  R.  Co.,  90  Mo.  548, 
28  Am.  &  Eng.  R.  Cas.  659,  plaintiflTs 
counsel  said:  "  In  a  case  of  this  kind 
the  law  fixed  the  penalty  at  $5000. 
What,  in  the  name  of  common  sense, 
do  railroad  companies  care  for  $5000? 
If  they  want  to  make  issue,  what  in 
the  name  of  common  sense  do  they 
care  for  that?  And  yet  they  have 
the  heart  to  come  here  and  say  that 
you  ought  to  find  a  verdict  for  the  de- 
fendant, and  let  the  railroad  company 
kill  all  the  men  and  boys  they  please." 
The  court  declined  to  hold  it  an  abuse 
of  discretion  of  the  trial  court. 

Flaitinff  Poor  and  Friendlen.— In 
Gulf,  etc.,  R.  Co.  V,  Fox  (Tex.,  1887), 
33  Am.  &  Eng.  R.  Cas.  543,  a  new 
trial  was  refused  where  the  jury  ap- 
peared not  to  have  been  influenced 
by  the  following  appeal:  "  I  tell  you, 
gentlemen  of  the  jurv,  that  $10,000  is 
no  money  for  the  plaintiff  in  this  case. 
Here  he  is  without  money  and  without 
friends;  in  this  his  day  of  adversity 
you  should  come  to  his  aid." 

Witness  Afraid. — In  Straus  v,  Kansas 
City,  etc.,  R.  Co.,  86  Mo.  421,  27  Am.  & 
Eng.  R.  Cas.  170,  a  statement  by  plain- 
tiff's counsel,  in  explaining  the  absence 
of  a  material  witness,  that  the  witness 
while  in  the  defendant's  employ  had 
sworn  so  as  to  suit  the  company  and 
was  now  afraid  the  defendant  would 
prosecute  him  for  perjury  if  he  were 
to  tell  the  truth,  was  held  to  have  been 
cured  by  proper  instructions. 

Contrasting  Condition  of  Fartioo.— In 


East  Tennessee,  etc.,  R.  Co.  v,  Gur- 
ley,  12  Lea  (Tenn.)  46,  17  Am.  & 
Eng.  R.  Cas.  588,  an  action  for  the 
death  of  the  plaintiff's  husband,  her 
counsel  said :  **  You  can,  and  you 
should,  out  of  the  abundance  of  this 
company  take  enough  to  keep  this 
woman  and  her  children  from  want 
all  the  days  of  their  lives."  All  ques- 
tions of  punitive  damages  having  been 
excluded  by  the  court,  a  new  trial  was 
refused. 

Salaries  of  Corporation  Attorneys.— In 
Battishill  v.  Humphreys,  64  Mich. 
514,  34  Am.  &  Eng.  R.  Cas.  69,  the 
plaintiff's  counsel  stated  the  salaries 
received  by  the  defendant's  attorneys, 
and  spoke  disparagingly  of  Vander- 
bilt  and  Gould.  The  record  failed  to 
show  the  connection  in  which  the  re- 
marks were  made,  and  a  new  trial  was 
refused. 

Corporations  as  Fenittent  Litigants. 
— *•  Everybody  knows  that  railroad 
companies  carry  their  cases  through 
all  the  courts  of  the  country  and  never 
pay  any  claims  against  them  until  the 
last  measure  of  litigation  is  exhaust- 
ed," does  not  warrant  reversal  of  a 
verdict  apparently  just.  Interna- 
tional, etc.,  R.  Co.  v.  Irvine,  64  Tex. 
529,  23  Am.  &  Eng.  R.  Cas.  518. 

1.  PerWilliams,  J.,in  Henry  v.  Huff, 
143  Pa.  St.  563.  See  also  the  opinions  . 
of  Pinney,  J.,  in  Waterman  r.  Chicago,  \ 
etc.,  R.  Co.,  82  Wis.  613,  and  of  An- 
drews, J.,  in  Williams  v.  Brooklyn  El. 
R.  Co.,  128  N.  Y.  96.  46  Am.  &  Eng. 
R.  Cas.  149;  Gulf,  etc.,  R.  Co.  v. 
Butcher,  83  Tex.  309;  Gulf,  etc.,  R. 
Co.  V.  Scott  (Tex.  Civ.  App.,  1894),  26 
S.  W.  Rep.  998. 

Prejndieial  Comments  —  Physical  Ex- 
amination of  Wife.  —  In  an  action  . 
for  personal  injuries  to  the  plaintiff's 
wife,  where  the  defendant,  without 
opposition,  procured  an  order  of  the 
court  for  the  examination  of  the  per- 
son of  the  wife  by  physicians,  it  was 
held  erroneous  to  permit  plaintiff's 
counsel  to  denounce  the  proceeding  as 
"  an  outrage,"  and  give  a  rhetorical 
description  of  the  invasion  of  the 
"humble  home  of  a  poor  man,"  the 
"home  of  the  wife  of  his  love,"  etc. 
Gulf  etc. ,  R.  Co. V.  Butcher,83  Tex.  309. 
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where  the  presiding  judge  refuses  to  interpose  or  take  adequate 
measures  to  supersede  their  prejudicial  effect. 

Bloated  Corporation,  ete. — Counsel  for  pany  were  charged  with  the  killing 
the  plaintiff  said:  *' You  ought  to  deal  of  Christ  it  would  come  into  court 
severely  with  these  bloated  corpora-  and  plead  that  Christ  was  guilty  of 
tions,  that  can  run  their  road  right  contributory  negligence,"  and  that 
through  a  man's  house  or  lot.'*  The  "  nothing  tends  to  correct  railroads 
judgment  was  reversed,  the  amount  of  more  than  making  them  pay  for  their 
the  verdict  indicating  that  the  jury  damages " — although  upon  a  sugges- 
were  probably  prejudiced  by  such  tlon  of  impropriety  by  the  court  coun- 
language.  Galveston,  etc.,  R.  Co.  v,  sel  said  he  would  take  back  the  Ian- 
Cooper,  70  Tex.  67;  Gulf,  etc.,  R.  Co.  guage  used  about  Christ.  St.  Louis, 
r.  Scott  (Tex.  Civ.  App.,  1894),  26  S.  etc.,  R.  Co.  v.  McLendon  (Tex.  Civ. 
W.  Rep.  998,  is  a  case  in  the  same  cat-  App.,  1894),  26  S.  W.  Rep.  307. 
egory.  Foworfiil  XooBtor. — Counsel  for  the 

Somittitv  if  DamagM  Bzeoiiiye. — In  plaintiff  said:  "This  railroad  is  a 
Waterman  v,  Chicago,  etc.,  R.  Co.,  monster,  wealthy  and  powerful,  more 
82  Wis.  613,  the  piainti£f's  counsel  powerful  than  any  individual  in  the 
told  the  jury  that  "if  it  should  be  state,  and  is  not  on  an  equality  with 
so  that  the  sum  you  fix  as  just  and  any  private  citizen."  The  appellate 
reasonable  should  be  regarded  by  the  court  condemned  the  remarks,  but  re- 
court  as  excessive,  it  is  our  privilege  versed  the  judgment  on  other  grounds, 
to  throw  off  as  we  see  fit  to;"  and  Galveston,  etc.,  R.  Co.  v.  Silegman 
that  "money  may  minister  somewhat  (Tex.  Civ.  App.,  1893),  23  S.  W.  Rep. 
to  his  comfort,  and  shall  he  not  have  298. 

it  from  a  company  able  to  pay  ?"    The  Indiflbreat  for  Liyoe.-^In  his  closing 

judgment  was  not  reversed  absolutely,  argument  counsel  for  the  plaintiff  said: 

although  the  court  ruled  the  language  "  Gentlemen,  they  talk  about  this  cor- 

to  be  improper.  poration.     What  is   the  corporation  ? 

Unwillingness   to    Do    Jnatioe. — The  Go  to  New  York  city  and  there  view 

counsel  for  the  plaintiffs  in  his  open-  Huntington  in  his  princely  mansion 

ing    argument    used    this    language:  surrounded  by  all  that  wealth  can  give 

"  Gentlemen,  these  powerful  railroad  — there  is  the  corporation.   What  does 

corporations  will  not  do  justice  to  any  he  care  for  this  case  ?    What  does  he 

one  unless  compelled  to  do  it.   If  they  care  for  the  lives  of  these  boys  ?  There 

were   to  kill  your  horse  to-day  they  is  onlv  one  thing  to  make  him  care,  and 

would  not  pay  you  anything  for  it,  that  is  twelve   men  of  this  county." 

but  they  would  tell  you  to  sue  and  go  In  view  of  the  large  verdict  the  judg- 

to  the  court  for  your  money,  and  then  ment  was  reversed  on  account  of  prob- 

I       they  would  fight  you  with  all   their  able  prejudice  by  this  language.    Dil- 

power.    They  will  take  any  advantage  lingham  v.  Scales,  78  Tex.  205. 

of  you  they  can,  no  matter  how  just  For  another    instance   of    remarks 

your  case.  Now,  I  hope  you  will  make  outside  the  record  of  a  similar  nature 

them  pay  the  last  cent  you  can  in  this  and  clearly  prejudicial,  see  Chicago, 

case  for  killing  their  [the  plaintiffs']  etc.,  R.  Co.  v,  Bragonier,  13  111.  App. 

mother."     There  was  no  evidence  au-  467,  cited  supra^  XII,  9. 

thorizing  these  remarks.    "The  court  In  Williams  v,  Brooklyn  El.  R.  Co., 

properly  instructed  the  jury  not  to  be  126  N.  Y.  96,  46  Am.  &  Eng.  R.  Cas. 

influenced  by  them,  but  the  finding  of  149.  plaintiff's  counsel,  for  the  evident 

the  jury  '  for  the  full  amount  sued  purpose  of  inflaming  the  minds  of  the 

for' indicates  that  this  language  was  jury  against   the  defendant,  read  to 

more  effective  than  the  court's  instruc-  them    a    newspaper    article    entirely 

tions."     Galveston,    etc.,    R.    Co.   v.  irrelevant  to  the   facts  of  the  case, 

Kutac,  72  Tex.  643,  citing  Galveston,  purporting  to  give  an  account  of  the 

etc.,  R.  Co.  V,  Cooper,  70  Tex.  67.  death   of  a  boy  by  his  touching  an 

Bamagos  tbe  Most  Potent  CorroetiTO. —  electric  wire,  and  commenting  upon 

In  an  action  against  a  railroad  com-  the  neglect  of  the  city  officials  to  take 

pany  where  there  was  a  sharp  issue  of  effectual  measures  to  prevent  such  ac- 

contributory  negligence,  a  new   trial  cidents.     It  was  held  that  the  refusal 

was  granted  where  counsel  for  plain-  of  the  court  to  interfere  was  reversible 

tiff  said  that  "  If   the  railroad  com-  error. 
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It  will  be  observed  that  in  many  of  the  cases  cited  in  the  notes, 

where  new  trials  were  granted,  the  objectionable  remarks  were 
also  assignable  to  one  or  more  of  the  classes  of  improper  argu- 
ments discussed  under  specific  heads  in  this  article. 

4.  Invective  and  Abnse — Justified  by  the  ETldenees. — Just  and  fierce 
invective,  when  based  upon  the  facts  in  evidence  and  all  legitimate 
inferences  therefrom,  is  not  discountenanced  by  the  courts.* 

Condnot  of  Bailroad    Companies. — In  our  country,  been  accustomed  to  view 

Atchison,  etc.,  R,  Co.  v.  Dwelle,  44  the  matter  of  railway  responsibility  for 

Kan.  394,  44  Am.  &  Eng.  R.  Cas.  402,  passenger  transportation  in  the  light 

counsel's  argument  presented  such  a  of  higher    and    fuller    responsibility 

wonderful  exuberance  of  extraneous  than  either  the  courts  or  the  profes- 

and   prejudicial   matters  which  were  sion,"  etc. 

not  in  evidence,  that  a  new  trial  was  Adverse  Fnblle  Opinion. —  In  an  action 

granted.  for  damages  against  a  street  railway 

Contraets    Always    Unreaeonable. — In  company  an  allusion  to  the  defendant 

an   action    against    a    railroad    com-  by  the  plaintiff's  counsel  as  "  the  un- 

pany  on  a  contract  of  carriage  it  was  fortunate    street     railway,     whether 

error  for  the  court  expressly  to  sane-  driven   through    the    streets    by  the 

tion  as  legitimate  argument  a  state-  mob  or    driving    along   in   its   usual 

ment  of  plainti£f's  counsel  to  the  e£fect  course,"  was  held  a  sufficient  ground 

that  railroads  never  make  a  reason-  for  a  new  trial,  in  view  of  the  great 

able  contract  in  answer  to  that  of  de-  excitement  and  anger  of  the   people 

fendant's  counsel  which  was  addressed  which   culminated    in    mob    violence 

to  the  question  whether  the  contract  against  the  company  only  a  few  weeks 

was  binding.     Atchison,  etc.,  R.  Co.  before  the  trial,  the  remark  tending  to 

V.  Bryan  (Tex.  Civ.  App.,  1894),  28  S.  revive   the  bitter   feeling.      Geist  v, 

W.  Rep.  98.  Detroit  City  R.  Co.,  91  Mich.  446. 

Witneesee     Suborned.  —  In    Central  1.  State  v,  Emory,  79  Mo.  461.    See 

Texas,  etc.,  R.  Co.  v.  Hancock  (Tex.,  also  Schlotter  v.  State,  127  Ind.  493; 

1885),  27  Am.  &  Eng.  R.  Cas.  325,  an  Chacon  v.  Territory  (N.  Mex.,  1893). 

abnormal  verdict  was  set  aside  where  34  Pac.  Rep.  448;  Burton  v.  O'Neill 

plaintiff*s  counsel  argued  that  the  case  (Tex.  Civ.  App.,  1894),  25  S.  W.  Rep. 

was  a  contest  of  wealth  against  pov-  1013. 

erty,  that  defendant's  agent  had  sub-  "  Steeped  in  Crime." — In  a  capital  case 

orned  witnesses,  etc.  it  was  held  no  ground  for  a  new  trial 

Witnesses  Intixnidated. — In  East  Ten-  where  the  prosecuting  attorney  said 
nessee,  etc.,  R.  Co.  v,  Bayliss,  75  that  the  prisoner  **  was  so  steeped  in 
Ala.  466,  22  Am.  &  Eng.  R.Cas.  596,  51  crime  that  he  has  no  friend  to  sit  be- 
Am.  Rep.  489,  and  in  Missouri,  etc.,  side  him  during  the  trial,"  the  state- 
R.  Co.  V.  Woods  (Tex.  Civ.  App.,  ment  being  based  on  and  derivative 
1894),  25  S.  W.  Rep.  741,  the  court  from  the  evidence.  State  v.  Shawen, 
granted  a  new  trial,  counsel  against  (W.  Va.,  1894),  20  S.  E.  Rep.  873. 
the  company  having  stated,  without  **  Whore-houee  Pimp." — In  Cawfield 
any  evidence  to  support  it,  that  em-  v.  Asheville  St.  R.  Co.,  in  N.  Car. 
ploy6s  of  the  company,  one  of  whom  597,  where  counsel  for  the  state  char- 
had  testified  in  its  behalf,  testified  at  acterized  some  of  the  defendant's  wit- 
the  peril  of  being  discharged.  nesses  as  "  whore-house  pimps,"  and 

Habit  of  Juries  —In  Houston,  etc.,  R.  the  court,  though  appealed  to,  did  not 

Co.  V,  Nichols  (Tex.,  1882),  9  Am.  &  restrain  him,  nor  allude  to  the  remark 

Eng.  R.  Cas.  361,  it  was  held  reversi-  in  his  charge  to  the  jury,  it  was  held 

ble  error  to  permit  plaintiff's  counsel  a  proper  exercise  of  discretion  under 

to  read  in  his  opening  and  closing  ar-  all   the  evidence  (two  judges  dissent- 

gument  from  Red  field  on  Carriers  as  ing\     See  also  Goodman  v.  Sapp,  102 

follows — prefacing  that  the  author  was  N.  Car.  483;   George  r.  Swafford,  75 

counsel  for  railroad  companies  where  Iowa  491;  State  v,  Calhoun,  72  Iowa 

he  lived:   "Section  539.  The  truth  is  432.  2  Am.  St.  Rep.  252. 

that  common  juries,  with  the  highest  '* Professional  Bigamist." — Where,  in 

instincts  of  justice,  have  always,  In  a  prosecution  for  bigamy,  the  evidence 
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AbniiTt  Langug*— BiMration  of  Court. — It  is  usually  within  the  dis- 
cretion of  the  trial  court  to  determine  whether  counsel  transcends 
the  limits  of  professional  duty  and  propriety  by  the  use  of  coarse 
and  abusive  language  and  epithets ;  and  the  exercise  of  this  dis- 
cretion will  not  be  reviewed  by  an  appellate  court/  except  where 
counsel  are  permitted  to  travel  out  of  the  record,  or  to  persist  in 

disregarding  the  admonitions  of  the  trial  judge,*  or  to  indulge  in 

disclosed  the    defendant's    bigamous  **AmMlns/* — The  fact  that  the  dis- 

proclivities,  it  was  not  error  to  permit  trict  attorney  in  his  argument   on  a 

counsel  to  characterize  him  as  a ''pro-  trial  for  aggravated  assault  referred 

fessional  bigamist.'*     People  v,  Perri-  to  the  defendants  as  "  the  bloody  as* 

man,  72  Mich.  184.  sassins,"    "  the  midnight  assassins/* 

Kotorions  Charaoter. — Where  the  dis-  does  not  require  a  new  trial  where  he 

trict  attorney  said:  *'  The  state  might  was  at  once  reprimanded  and  the  jury 

be  raked  over  with  a  fine-tooth  comb  instructed  to  disregard  such  remarks, 

and  a  more  notorious  character  than  Watson  v.    State   (Tex.    Crim.    App., 

the     defendant    could     nowhere     be  1893),   22  S.  W.   Rep.   1038;  Willson*s 

found/'  a  new  trial  was  refused,  the  Crim.  St.  Tex.,  §  2321.     See  also  Friz* 

evidence  reflecting  unfavorably  upon  zell  v.   State,  30  Tex.  App.  42.     Com^ 

the  defendant's  character,  and  there  pare  State  v.  Foley,  12  Mo.  App.  431^ 

being  no  apparent  prejudice.     House  a    reversal,     where    defendant    was 

V,  State,  19  Tex.  App.  227.  characterized  as  a  **  terrible  desper* 

Defendant's  Ilendiihnen. — Itislegiti-  ado.'* 
mate  for  the  prosecuting  attorney  to  Sebber. — In  a  prosecution  for  ob- 
denounce  the  fiendishness  of  the  de-  tatning  property  under  false  pretenses 
fendant  as  disclosed  by  the  facts  and  by  means  of  a  mortgage  which  the  de- 
circumstances  reflecting  seriously  fendant  claimed  was  given  to  him  for 
upon  him.  Snodgrass  v.  Com.  (Va.,  a  patent-right,  the  prosecuting  attor- 
1893),  17  S.  E.  Rep.  238.  ney   in    his   closing    argument    said: 

"Colossal    BasoaUty." — A    reference  "  Some  one  has  said  there  are  three 

to  the  adverse  party's  *' colossal  ras-  kinds   of  robbers:   daylight   robbers, 

cality  "  will  not  authorize  a  reversal  robbers  in  the  night,  and  patent-right 

when  the  evidence  tends  to  justify  it.  robbers."     ffeld^  that  this  would  not 

Hickey  v,  Behrens,  75  Tex.  488.  warrant  granting  a  new  trial.     Terri- 

Liar,  Thief,  and  Forger. — Where  the  tory  v,  Ely,  6  Dakota  128. 

prosecuting  attorney  stigmatized  the  Penitentiary    Offense.  —  ''Defendant 

defendant  as  a  liar,  thief,  and  forger,  has  been  guilty  of  one   penitentiary 

there   being  evidence  in  the  case  to  offense,  and  would  commit  a  greater 

sustain   it,  a  new  trial  was  refused,  offense  to  cover  the  other  up,"  where 

State  V,  Brooks,  92  Mo.  542.  the  record  fails  to  show  the  surround- 

1.  State   V.    Hamilton,    55  Mo.  522;  ing  circumstances,    is    not    suflScient 

State  V.  Stark,  72  Mo.  37,  where  the  ground    for  a   new    trial.      State    v. 

prosecuting  attorney   said:  "  The  de-  McCool,  34  Kan.  613. 

fendant  had  gone  to  the  Indian  Terri-  Stuiding     Mnte     When    AoenMd.  — 

tory,  where   all   rascals  go";  McCon-  '*  This  defendant  stood  mute  and  said 

nell  z'.  State,  22  Tex.  App,  354;  Chacon  nothing  when  accused  of  this  crime 

V,  Territory  (N.  Mex.,  1893),  34  Pac.  .  .  .  in  the  presence  of  the  oflScers  of 

Rep.  448.  the  law,"  is  not  improper,   if  within 

''Murderer." — In     a     murder    case  the  record.     Leonard  v.  State,  20 Tex. 

counsel    may   call    the    defendant    a  App.  442. 

"murderer."    State  t^.  Griffin,  87  Mo.  Ezoeption  Vecofaary. — The   personal 

615.  abuse   of  the   accused  in  a  criminal 

Liar. — The    prosecuting    attorney's  case  is  not  ground  for  reversal  when 

statement  that  one  of  the  witnesses  the    remarks   were    not    excepted  to* 

for  the    defendant   had   "  lied    from  nor  any  instructions  asked  in  refer- 

stem  to  stern  "  was  not  ground  for  a  ence  thereto.     Boscow  v.  State  (Tez» 

new  trial,  especially  where  the  court  Civ.  App.,  1894),  26  S.  W.  Rep.  625. 

properly  cautioned  the  jury.     Dale  v.  8.  Calling  Witness  Penitentiary  Soonn- 

State  (Ga.,  1892),  15  S.  E.  Rep.  287.  drel. — Where  counsel    for    the    state 
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remarks  of  a  material  character  so  grossly  unwarranted  and  im- 
proper as  to  be  clearly  injurious  to  the  rights  of  the  party 
assailed.^ 

spoke  of  one  of  the  defendant's  wit-  on  a  technicality,  thus  causing  great 

nesses  as  "  a  scoundrel  who  has  served  expense,   to  be    paid    by    taxpayers, 

a  term  in  the  penttentiary,"  there  be-  **  yourselves  among  the  rest;  and  now, 

ing  no  evidence  in  the  case  to  sustain  in  view  of  these  facts,  I  ask  you  to 

it,  a  new  trial  was  granted  for  a  re-  give  him  such  a  term  in  the  peniten- 

fusal  of  the  court  to  correct  or  remedy  tiary  that  will  make  up  for  this  great 

the   misconduct.     Schlotter  v.   State,  expense."     Moore  v.   State,  21   Tex. 

127  Ind.  493.  App.  666. 

Saying  Befl»ndant  might  be  Justiiiably  WitnessM  AUowing  ThemselTM  to  be 

iShot. — A  new  trial  was  granted  where  Called  Liars. — The  appellate  court  em- 

the  prosecuting  attorney  in  a  seduction  phatically  condemned   the    following 

case    argued   that  the   father  of  the  language   of    the    district    attorney: 

complaining  witness  would  have  been  "The  witnesses  for  the  defense  have 

justified  in  hunting  up  and  shooting  sworn  lies,  and  have  come  here  for  that 

ithe  defendant.   State  v.  Proctor  (Iowa,  purpose.     They  know  that  ihey  have 

1892),  53  N.  W.  Rep.  424.  sworn  lies,  and  if  it  was  not  so,  they 

Bidi<mloiu  Epithet. — It  was  held  to  would  not  allow  me   to  say  it,   but 

be  reversible  error  for  the    court  to  would   make   mince-meat  out   of  me 

permit  the  prosecuting  attorney  with-  when  I  charge  them  with  having  done 

out  rebuke  to  call  the  defendant  **  a  so."     Ricks  v.  State,  19  Tex.  App.  319. 

sugar-loaved,  squirrel-headed  Dutch-  See  also  Conn  v.  State,  11  Tex.  App. 

man."     State  v.  Ulrich,  iioMo.  350.  399;   Beville   v.   Jones,   74  Tex.    148; 

Reading  Change  of  Yenne  Prooeedings.  Carne  v,  Litchfield.  2  Mich.  340;  State 

— In  State  v,  Phillips,  24  Mo.  483,  a  v,  Caveness,  78  N.  Car.  484;  State  v, 

new  trial   was   granted   because    the  Barham,  82  Mo.  70;  Turner  v.  State,  4 

^state's  attorney  read  the  proceeding  Lea  (Tenn.)  209. 

•on  an  application  for  change  of  venue.  Calling  Defendant   a   Brute. — Where 

which  was  granted.  counsel   for  the   state  declared   that 

Calling D&ndant  a '* Devil." — Where  defendant  was  a  "low,  contemptible 

the  prosecuting  attorney  said:  **  The  brute,unworthy  the  respect  of  the  com- 

•defendant     is     a     mean,     low-down,  munity,"  without  rebuke,   and  with- 

wicked,  dirty  devil;  that  is  the  kind  of  out  anything  in  the  evidence  to  justify 

man  he   is,"   the  appellate  court  de-  it,  a  new  trial  was  granted.     State  v, 

nounced  the  language  as   mere  per-  Fischer  (Mo.,    1894),   27  S.   W.   Rep. 

sonal  abuse,  and  not  to  be  tolerated  in  1109. 

any  tribunal  calling  itself  a  court  of  1.  Exhortation  to  Convict  for  Vot  Plead- 
justice,  and  granted  a  new  trial.  '*  It  ing  Onilty. — A  new  trial  was  granted 
would  seem  high  time  that  the  prose-  where  the  prosecuting  attorney  con- 
futing attorneys  of  this  state  would  eluded  a  tirade  by  demanding  of  the 
have  heard  of  our  rulings  in  this  re-  jury  **in  the  event  you  find  the  de- 
^ard."     Sti^e  v,  Jackson,  95  Mo.  652.  fendant  guilty,  that  he  be  punished  by 

Continned  Obnonooi  Bemarke. — State  the  maximum  of  years  allowed  by  law. 
V,  Young,  99  Mo.  683,  where  the  court  He  is  defending  and  procuring  the 
:Said:  "The  remark  made  by  the  court  reversal  of  this  case  that,  in  the  prog- 
from  time  to  time  *  to  keep  within  the  ress  of  time,  witnesses  may  be  scat- 
record'  had  no  appreciable  effect,  be-  tered,  and  that,  too,  when  he  knows 
•cause  he  still  kept  up  his  line  of  ob-  that  he  is  p^uilty  as  hell  itself.  A 
noxious  remarks,  undeterred  by  any-  taste  should  be  put  in  his  mouth  in  the 
thing  the  court  had  said.  A  more  shape  of  ten  years'  punishment,  and 
pointed  and  effective  rebuke  should  then  the  next  land  thief  who  is  tried 
have  been  administered."  will  plead  guilty  and  throw  himself  on 

Calling  Attention  to  Expense  of  New  the   mercy   of  the  court    and  jury." 

Trial. — A  conviction  for  assault  with  Hatch  v.  State,  8  Tex.  App.  416,  34 

intent  to  rape  was  reversed  where  the  Am.  Rep.  751.     See  also  Crawford  v» 

prosecuting  attorney  recited  that  the  State,  15  Tex.  App.  501;  Hall  t/.  Wolff, 

-defendant  had   been  convicted  on   a  61  Iowa  561;  State  v,  Claudius,  i  Mo. 

previous  trial  and  obtained  a  reversal  App.  552. 
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XIV.  DrnutirPTiom— 1.  By  the  Court.— The  presiding  judge 
should,  either  by  his  own  motion  or  upon  request  of  the  opposite 
counsel,  check  counsel  in  an  improper  line  of  argument/  and  pre- 

Pmonftl  AppeAmoe  of  Aoouod. — It  is  Fry  v.  Bennett,  3  Bosw.  (N.  Y.)  242; 

improper  for  the  prosecuting  attorney  Hoxie  v.  Home  Ins.  Co.,  33  Conn.  471; 

to  comment  upon  the  personal  appear-  Killins  v.  State,  28  Fla.  313;  Newton  v. 

ance  of  the  accused  not  as  a  witness  State,  21  Fla.  53;  Hirshfield  v.  Wal- 

nor  on  account  of  his  manner  and  bear-  dron,  83  Mich.  116;  Good  wine  v.  Evans, 

ing  as  such,  but  relating  to  his  appear-  134  Ind.  262;  Mehagan  v.  McManus,  35 

ance  as  an  accused  person  before  the  Neb.  633;  Houser  v.  Beam,  iii  N.Car. 

bar  of  the  court.  Thus,  where  the  attor-  501.     See  also  Nissen  v.  Cramer,  104 

ney  requested  the  jury  to  look  at  the  N.  Car.  579;  Cawfield  v.  Asheville  St. 

defendant,  saying  :  *'  If  his  face  does  R.  Co.,   11 1    N.   Car.    597;    Clark  v. 

not  show  him  to  be  a  bad  man,  then  I  Lowell,  i  Allen  (Mass.)  180. 

am  no  judge  of  the  human  counte-  *' It  is  the  duty  of  the  trial  courts  to 

nance,*'  it  was  reversible  error  for  the  keep  attorneys  both  for  the  people  and 

court  to  take  no  notice  of  the  defend-  respondent  within  the  boundaries  of 

ant's  objection.     Bessette  v.  Slate,  loi  legitimate  argument,  and  to  promptly 

Ind.  85.  check   either  when   they  exceed  it." 

SxoomIto  YitnporatiOB. — In  a  prose-  Grant,  J.,  in  People  v.  Lange,  90  Mich, 

cution  for  keeping  a  disorderly  house  454. 

the  county  attorney  used  the  following  It  was  said  in  Davis  v.  Hill,  75  N. 

language  in  his  address  to  the  jury:  Car.  224,  that  "  no  duty  incumbent  on 

"This  defendant  ...  is  a  contempti-  the  judge  of  a  trial  court  is  more  im- 

ble    and    pusillanimous    puppy.     He  perative  nor  more  important  to  the  fair 

comes  into  this  court  with  the  swag-  and  orderly  administration  of  justice 

gering  insolence  of  a  grocery  bully,  than  that  of  interposing  to   restrain 

and  pleads  not  guilty  to  this  charge,  everything  in  the  course  of  the  trial 

During  the  dead  hours  of  night,  while  that  tends  to  mislead  the  jury  and  to 

his  family  were  at  their  humble  home  divert    their    minds    from  the    strict 

shedding  tears  of  regret  over  the  sad  line  of  inquiry  with  which  they  are 

downfall  of  the  husband  and  father,  charged."     Quoted  and    approved   in 

this  man,. this  biped  [the  defendant],  is  Evans  v.  Trenton,  112  Mo.  390. 

bedding  up  with    these    prostitutes.  "  It  may  be  laid  down  as  law,  and 

Had  I  the  command  of  Language  to  not  merely  discretionary,  that  where 

stand  here  and  express  my  contempt  the  counsel  grossly  abuses  his  privi- 

of  this  thing,  this  [defendant],  I  could  lege  to  the  manifest  prejudice  of  the 

stand  until  the  dawn  of  the  resurrec-  opposite  party,  it   is    the  duty  of  the 

tion  day,  and  then  say  less  than  he  judge  to  stop  him  then  and  there.     If 

merits.    If  I  were  going  to  establish  a  he  fails  to  do  so  and  the  impropriety 

hell  on  earth,  and  invade  the  realms  is  gross,  it  is  good  ground  for  a  new 

of  darkness  for  one  to  supervise  it,  I  trial."     Dick,  J.,   in  Jenkins  v.  North 

would   leave   there,   and   come    back  Carolina  Ore  Dressing  Co.,  65  N.  Car. 

here,   and   take  [the  defendant],  for  563.     And  "it  is  especially  proper  to 

he    is  a  fair    representative    of    the  exercise  the  power  in  a  crilhinal  case.'* 

devil."    The  appellate  court  promptly  Reade,  J.,  in  State  v.  Williams,  65  N. 

granted    a    new    trial.      The    report  Car.  505.     But  it  seems  to  be  purely  a 

of  the  case  does  not  state  whether  matter  of  discretion  in  all  cases  in  Z^tf- 

the  language  was  objected  to  at  the  isimna.     State  v.  Garig,  43  La.  Ann. 

time.     Stone  v.  State,   22  Tex.  App.  365;  State  v.    Jefferson,  43   La.  Ann. 

185.  995.  See  State  v.  Washington,  30  La. 

1.  Berry  tf.  State,  xo  Ga.  $11;  For-  Ann.  49. 

syth  V,  Cothran,  61  Ga.  278;  Willis  v.  Argumont  on   Bofondaat's    Sanity.  — 

McNeill,    57  Tex.  474;  Gulf,  etc.,  R.  The  court  may  arrest  an  argument  by 

Co.  V,  Butcher,  83  Tex.  309;  Brown  v.  the  defendant's  counsel  on  the  subject 

Swineford,  44  Wis.  282,  28  Am.  Rep.  of  insanity,  where  the  defendant's  san- 

582;  Earll  V.  People,  99  111.  123;  Bill  v,  ity  has  not  been   put   in  issue    by  a 

People,  14  111.  432;  Little  Rock,  etc.,  special  plea  as   required  by   statute. 

R.  Co.  V.  Cavenesse,  48  Ark.  106:  Wells  Walker  v,  Sute,  91  Ala.  76. 

V,  State  (Ark.,  1891),  16  S.  W.  Rep.  578;  Xvidonoe  AimitUd  for  One  Purpose.— 
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serve  the  dignity  of  the  court  by  compelling  obedience  to  its 
orders  and  rulings.^ 

2.  By  Connael. — It  is  the  unquestionable  right  of  counsel  to 
interrupt  an  improper  argument  by  opposing  counsel  for  the 
purpose  of  stating  his  objections  and  moving  the  court  to  take 
proper  action  ;  and  if  such  interruption  is  made  considerately  and 
in  proper  temper  the  court  has  no  right  to  rebuke  him  therefor, 
nor  to  forbid  a  repetition  of  the  interruption,* 

XV.  New  Teials  fob  Abuses  of  Abodmeht— 1.  By  the  Trial 
Court. — The  trial  court,  although  it  may  have  done  its  full  duty 
in  its  supervision  of  the  trial,  may  in  its  discretion  grant  a  new 
trial  for  an  abuse  by  counsel  of  the  privilege  of  argument  before 
the  jury,  and  should  always  do  so  where  it  is  satisfied  that  such 
abuse  has  worked  an  injury.' 

Counsel   for  the  accused   may  prop-  251;  Melvinz/.  Easley,  i  Jones  (N.  Car.) 

erly  be   restrained  from  commenting  386. 

upon  evidence  as  substantive  evidence*  1.  Counsel  Diiregarding  Admonition, 

which  was  introduced  merely  for  the  — In  Evans  v,  Trenton,  112  Mo.  390, 

purpose   of    contradiction.      Com.  v.  where  counsel  made  prejudicial  state- 

Cosseboom,  155  Mass.  298.  ments  calling  for  admonition,  which 

Argument  Not  Basod  on  Evldenoe. —  was  duly  administered,  a   new  trial 

There  is  no  error  in  arresting  an  argu-  was    granted    because    he   was    per- 

ment  not  based  on  evidence;  as,  for  in-  mitted  to  continue  the  same  line  of 

stance,where,in  an  action  of  assumpsit  illegitimate     argument    in    spite    of 

for  work  and  labor,  counsel  contended  further  objections.     So   in    Holder  v^ 

that  his  client  could  recover  if  the  ful-  State,  58  Ark.  473. 

filment  of  his  contract  was  prevented  8.  Per  Woods,  J.,   in   Morrison   v» 

by  the  act  of  God,  there  being  no  evi-  State,  76  Ind.  344.     See  also  Western 

dence  that  the  act  of  God  was  a  factor  Union  Tel.  Co.  v.  Wingate  (Tex.  Civ. 

in  the  case.     Doster  v.  Brown,  25  Ga.  App.,  1894),  25  S.  W.  Rep.  439. 

24,  71  Am.  Dec.  153;  U.  S.  v.  Heath,  20  Improper     Interruptioni.  —  On    the 

D.  C.  272.  other  hand,   if  legitimate    argument 

The  court   may  properly  interrupt  is    interrupted     improperly    and    re- 

and  require  counsel  to  desist  from  in-  peatedly,  it  is  not  error  for  the  pre- 

timating  to  the  jury  that  he  could  give  siding   judge  to  direct  counsel  thus 

different  testimony  as  to  the  facts  from  violating  good  order  and  decorum  to 

that  in  evidence  before  the  jury.  Am-  take  his  seat.     Pease  v.  State,  91  Ga. 

perse  v.  Fleckenstein,  67  Mich.  247.  18.     See    also    People  v,   Wilson,  55 

See  also  supra^  XII,  i.  Mich,  513;  Evans  v,  Trenton,  112  Mo. 

Argument  must  luiye  Been  Abufod.  —  390.     Or  in  a  flagrant  case  to  threaten 

"  Interference  with  the  argument  of  to  confine  him  for  contempt  if  he  fail 

attorneys  should  not  be  indulged  ex-  to  heed  the  warnings  of   the  court, 

cept  where  it  manifestly  appears  the  State  v.  Musick,  loi  Mo.  274. 

privilege  has  been  abused.**    State  v.  8.  Per    Black,  C,    in    Rudolph  v, 

I'hornton,  108  Mo.  640.  Landwerlen,  92  Ind.  39.    See  also  Met- 

Incorrect   Version  of  Evidence, — In  ropolitan   St.    R.    Co.  v,  Johnson,  90 

Hrown  v*  Com.  (Ky.,  1892).  18  S.  W.  Ga.  500;   Metropolitan  St.  R.  Co.  v. 

Rep.  834,  it  was   held   not  error  for  Powell,  89  Ga.  601 ;  Forsyth  v.  Coth- 

the  court  to  refuse  to  interrupt  the  ran,  61  Ga.  278. 

prosecuting  attorney  when  he  misre-  In  Cook  v.  Doud,  14  Colo.  483,  the 

cites  evidence,   provided    proper  in-  court  said   that   *'no  case   has  been 

structions  were  given  to  the  jury  not  cited  which  holds  that  the  mere  silence 

to  be  controlled  by  the  versions  of  the  of  opposing  counsel  estops  the  [trial] 

evidence  given  by  attorneys.     See  to  court  from  granting  relief  by  a  new 

the   same    effect    Fry   v,    Bennett,   3  trial  when  the  rights  of  litigants  have 

Bosw.  (N.  Y.)  243,  affirmed^  28  N.  Y.  been   prejudiced  through  misconduct 

324;  State  V.  O'Neal,  7  Ired.  (N.  Car.)  in  argaments."     So  in  Hall  v.  State 
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8.  By  Appellate  Ck>artf. — Very  many  abuses  in  argument  may  be 
sufficiently  counteracted  by  the  instructions  of  the  court  to  the 
jury,  and  a  large  discretion  as  to  the  refusing  of  new  trials  because 
of  such  violations  of  propriety  is  accorded  to  the  trial  courts.  The 
appellate  court  will  frequently  condemn  the  language  or  conduct 
of  counsel  and  at  the  same  time  affirm  a  judgment  denying  a  new 
trial,  on  the  ground  that  under  all  the  circumstances  the  rights  of 
the  defeated  party  were  not  materially  prejudiced,^  or  that  the 


(Neb.,  1894),  60  N.  W.  Rep.  916,  it  was 
held  that  the  rule  that  exceptions 
must  be  taken  at  the  time  refers  to 
appellate  proceedings,  and  has  no  ap- 
plication to  the  trial  court.  See  also 
Rudolph  V.  Landwerlen,  92  Ind.  39; 
Forsyth  v.  Cothran,  61  Ga.  278. 

In  Hall  v.  Wolff,  61  Iowa  559,  it  was 
held  that  when  improper  remarks  are 
made  and  by  reason  of  the  absence  of 
the  judge  from  the  court  room  no  ob- 
jection is  made,  it  is  error  for  him  to 
refuse  a  new  trial  upon  an  uncontra- 
dicted affidavit  of  the  facts. 

1.  Indiana. — Rudolph  v.  Landwer- 
len, 92  Ind.  40;  Heyl  v.  State,  109  Ind. 
589  ;  Postel  V,  Oard,  i  Ind.  App.  252; 
Capron  v.  State  (Ind.,  1894),  38  N.  E. 
Rep.  491. 

Vermont. — State  v.  Bedard,  65  Vt., 
278. 

Wisconsin. — Reed  v.  Madison,  85 
Wis.  667  ;  Doran  v.  Ryan,  81  Wis.  63; 
Friemark  v.  Rosenkrans,  81  Wis.  359  ; 
Smith  V.  Nippert,  79  Wis  135  ;  Dugan 
V,  Chicago,  etc.,  R.  C,  85  Wis.  609  ; 
Lathers  v.  Wyman,  76  Wis.  616. 

Texas, — Johnson  v.  Johnson  (Tex. 
Civ.  App.,  1893),  23  S.  W.  Rep.  1022  ; 
Gibbs  V.  State  (Tex.  Crim.  App.,  1892), 
20  S.  W.  Rep.  919;  Hardy  v.  State,  31 
Tex.  Crim.  Rep.  289;  Robertson  v. 
Coates,  I  Tex.  Civ.  App.  664 ;  Moore 
V.  Moore,  73  Tex.  383  ;  Pierson  v. 
State,  30  Tex.  App.  607  ;  Ft.  Worth, 
etc.,  R.  Co.,  V.  Osborne  (Tex.  Civ. 
App. ,  1894).  26  S.  W.  Rep.  274 ;  Gulf,  etc. , 
R.  Co.  V.  Scott  (Tex.  Civ.  App.,  1894), 
26  S.  W.  Rep.  995;  Galveston,  etc.,  R. 
Co.  V.  Croskell  (Tex.  Civ.  App.,  1894), 
25  S.  W.  Rep.  486;  Western  Union  Tel. 
Co.  V.  Jobe  (Tex.  Civ.  App.,  1894),  25 
S.  W.  Rep.  168  ;  .Galveston,  etc.,  R. 
Co.  V.  Duelm  (Tex.  Civ.  App.,  1893), 
23  S.  W.  Rep.  596;  House  v.  State,  19 
Tex.  App.  227;  Walker  v.  State,  28  Tex. 
App.  503;  Weathersby  v.  State,  29 Tex. 
App.  278;  Willis  V.  McNatt,  75  Tex.  79. 

Michigan. — People  v.  Gosch,  82 
"Mich.  22;  People  v.  Wilson,  55  Mich. 
513  ;  Porter  v.  Throop,  47  Mich.  313  ; 


Battishill  v.  Humphreys,  64  Mich.  514, 
34  Am.  &  Eng.  R.  Cas.  69;  People  v. 
Gibbs,  70  Mich.  425  ;  Finn  v.  Adrian, 
93  Mich.  504 ;  People  v.  Ringsted,  90 
Mich.  371;  Malone  v.  Gates,  87  Mich. 
332  ;  Daniels  v.  Weeks,  90  Mich.  190 ; 
People  V.  Harper,  83  Mich.  273;  Will- 
iams V.  Cleveland,  etc.,  R.  Co.  (Mich., 
1894),  61  N.  W.  Rep.  52. 

California. — People  v.  Ross,  85  Cal. 
383;  People  V,  Goldenson,  76  Cal.  328. 

Tennessee.  —  Jackson  v.  Pool,  91 
Tenn.  448. 

i^innesota. — Watson  v.  St.  Paul  City 
R.  Co.,  42  Minn.  46;  Steffenson  v.  Chi- 
cago, etc.,  R.  Co.,  48  Minn.  285. 

Arkansas, — Ford  v.  State,  34  Ark. 
649;  Vaughan  v.  State,  58  Ark.  353. 

New  Hampshire. — Baldwin  v.  Grand 
Trunk  R.  Co.,  64  N.  H.  596. 

Mississippi. — Hemingway  v.  State, 
68  Miss.  371. 

Illinois. — Lake  Erie,  etc.,  R.  Co.  v. 
Middleton,  142  111.  550;  Payne  v.  Ir- 
vin,  44  111.  App.  105,  affirmed  on  an- 
other point,  144  III.  482  ;  Marder  v. 
Leary,  137  111.  319;  Chicago,  etc.,  R. 
Co.  V.  Sullivan  (111.,  1888),  17  N.  E. 
Rep.  460;  Chicago,  etc.,  R.  Co.  v. 
Pittsburg,  123  111.  9,  5  Am.  St.  Rep. 
483;  Brownfield  v.  Brownfield,  43  111. 
147;  Chicago  City  R.  Co.  v.  McLaugh- 
lin, 146  111.  353;  Lake  Erie,  etc.,  R.  Co. 
V.  Middleton,  142  111.  550. 

Kansas.  —  Strowger  v.  Sample,  44 
Kan.  298;  Phoenix  Ins.  Co.  v.  Weeks, 
45  Kan.  751. 

West  Virginia, — State  v.  Shores,  31 
W.  Va.  491;  State  v.  Shawen  (W.  Va., 
1894),  20  S.  E.  Rep.  873. 

Missouri. — State  v.  Guy,  69  Mo.  430; 
State  V.  Zumbumson,  7  Mo.  App.  520, 
affirmed^  86  Mo.  Ill;  State  v.  Leabo,  89 
Mo.  247. 

Iowa. — George  v.  Swafford.  75  Iowa 
491;  Burdick  v.  Chicago,  etc.,  R.  Co. 
(Iowa,  1893),  54  N.  W.  Rep.  439;  State 
V.  Winter,  72  Iowa  627  ;  Shepard  v, 
Chicago,  etc.,  R.  Co.,  77  Iowa  54;  State 
V.  Potts,  83  Iowa  317. 

Nebraska.  —  Hill    v.    State     (Neb., 
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action  of  the  trial  court  in  the  premises  was  effectual  to  restore  to 
the  proceedings  the  fairness  of  which  they  had  been  divested.^ 

3.  Objections  for  Improper  Bemarks — Promptnew  Baqnired. — Although 
it  is  the  duty  of  the  trial  judge,  whether  requested  or  not,  to 
check  improper  remarks  of  counsel  to  the  jury,  and  to  seek  by 
proper  instructions  to  the  jury  to  remove  any  prejudicial  effect 
they  may  be  calculated  to  have  against  the  opposite  party,  a 

1S94),  60  N.  W.   Rep.  916  ;  Angle  v.  Baker  v.  Madison,  62  Wis.  137;  Wolffe 

fiilby,  25  Neb.  595.  v.  Minnis,  74  Ala.  386. 

Kentucky,  —  Price    v.    Com.    (Ky.,  Cored  by  Ixutruotioiii. — Fry  v,  Ben- 

1893)1  32  S.  W.  Rep.  157;  Duncan  v,  nett,  3  Bosw.  (N.Y.)242,a^rm^^,  28N. 

Com.    (Ky.,    1891),    16    S.   W.    Rep.  Y. 324; Chesebrough  v.  Conover,  140 N. 

584.  Y.  382;  Egan  v.  Murray,  80  Iowa  180; 

Georgia, — Cobb  v.  State,  27  Ga.  648;  Habel  v.  State,  28  Tex.  App.  588:  Gal- 

Inman  t/.  State,  72  Ga.  278;  Davis  t/.  veston,  etc.,  R.  Co.  v,  Duelin,  86  Tex. 

State,  33  Ga.  98 ;  McLendon  v.  Frost,  450;  Galveston,  etc.,  R.  Co.  v.  Duelm 

57  Ga.  448.  (Tex.  Civ.  App.,  1893),  23  S.  W.  Rep. 

Pennsylvania. — Com.  v.  Miller,  139  596;  Graham  v.  State  (Tex.  Civ.  App., 

Pa.  St.  77,  23  Am.  St.  Rep.  170.  1894),  24  S.  W.  Rep.  645;  King  v.  State, 

South  Carolina, — State  v.  Robertson,  32  Tex.  Crim.  Rep.  463;  Strowger  v, 

26  S.  Car.  117.  Sample,  44  Kan.  295;  Chicago  City  R. 
New   York,  —  Brusie  v.   Peck  (Su-  Co.  v,  Pelletier,  134  111.  120 ;  Com.  v, 

preme   Ct.),  16  N.  Y.  Supp.  648,  62  Poisson,   157  Mass.   510 ;    Collins  v, 

Hun  (N.  Y.)620.  Gresley  (Mass.,  1894),  38  N.  E.  Rep. 

1.  Bebnke  and  Inftmotions. — Ordina-  195;  State  v.  Hack,  118  Mo.  92;  Graves 

rily  a  rebuke  from  the  judge,  accom-  v.  Smith,  7  Wash.  14;  State  v,  Regan, 

panied  by  an  admonition  to  the  jury  to  8  Wash.  506 ;  Handley  v.  Com.  (Ky., 

disregard  the  unwarranted  statements,  1894),  24  S.  W.  Rep.  609;  Talmage  v, 

is  held  sufficient  to  cure  the  prejudice.  Smith  (Mich.,  1894),  59  N.  W.   Rep. 

State  C'.  Braswell,  82  N.  Car.  693;  John-  656;    State    v,  Butler,    85    Me.   225; 

son  V,  Brown,  130'  Ind.  543;  Kern  v.  Loyd  v.  State  (Ga.,  1894),  20  S.  E.  Rep. 

Bridwell,  119  Ind.  226, 12  Am.  St.  Rep.  275. 

409:   Palmer  v.  People,  138  111.  356;  As  to  Presumption  of  Prejndioe    see 

Chicago  V,  Leseth,  142  111.  642;  Ed-  Indianapolis  Journal  Newspaper  Co. 

wards  v.  State,  90  Ga.  143  ;  Interna-  v.   Pugh,  6   Ind.   App.  510 ;  Leon  v, 

tional,  etc.,  R.  Co.  v.  Greenwood,  2  Simpson,  66  Tex.  84;  St.  Louis,  etc., 

Tex.  Civ.  App.  76;  McGill  v.  State,  25  R.  Co.  v,  McLendon  (Tex.  Civ.  App., 

Tex.  499;  Lewis  v.  State  (Tex.  Crim.  1894),  26  S.  W.  Rep.  307 ;  Watson  v, 

App.,  1893),  22  S.  W.  Rep.  687;  State  St.    Paul   City   R.  Co.,  42  Minn.  46; 

V,  Howard,  118  Mo.   127;  Skaggs  v,  Johnson  v,  Chicago,  etc.,  R.  Co.,  37 

Given,  29  Mo.  App.  612;  Grace  v,  Mc-  Minn.  519.                                        ' 

Arthur,  76  Wis.  641;  Griffin  v.  State,  In  New  Hampshire,  a  verdict  will  be 

90  Ala.  596.  set  aside  for  unwarranted  remarks  of 

As  to  the  duty  to  rebuke  counsel,  see  counsel  to  the  jury  in  closing,  unless 

Gibson  v,  Ziebig,  24  Mo.  App.  72;  Nor-  the  presiding  judge  expressly  finds  as 

ton  V,  St.  Louis,  etc.,  R.  Co.,  40  Mo.  a  matter  of  fact  that  the  jury  were  not 

App.  642.  influenced  thereby,  or  that  the  effect 

Frcgudioe  Cured  by  Withdrawal  of  Se-  upon  their  minds  was  wholly  removed 

marki. — Felch  v,  Weare  (N.  H.,  1891),  by  a  retraction  of  counsel,  the  charge 

27  Atl.  Rep.  226;  Jackson  v,  Harby,  70  of  the  court,  or  in  some  \other  way. 
Tex.  410  ;  Gulf,  etc.,  R.  Co.  v,  Mc-  Bullard  v,  Boston,  etc.,  R.  Co.,  64  N. 
Mahan  (Tex.  Civ.  App.,  1894),  26  S.  H.  27,  10  Am.  St.  Rep.  367;  Noble  v, 
W.  Rep.  159;  Pullman  Palace  Car  Co.  Portsmouth  (N.  H.,  1892),  30  Atl.  Rep, 
V,  Booth  (Tex.  Civ.  App.,  1894),  28  S.  419;  Robertson  v,  Madison  (N.  H., 
W.  Rep.  719;  Ohio,  etc.,  R.  Co.  v,  1892),  29  Atl.  Rep.  777;  Furnald  v, 
Wangelin  (III.,  1894),  38  N.  E.  Rep.  Burbank  (N.  H.,  1892),  30  Atl.  Rep. 
760;  Currier  v,  Robinson,  61  Vt.  196.  409.  See  also  Radford  v,  Lyon,  65 
But  see  Bullard  v,  Boston,  etc.,  R.  Tex.  478  ;  Mykleby  v,  Chicago,  etc., 
Co.,  64  N.  H.  27,  10  Am.  St.  Rep.  367;  R.  Co.,  49  Minn.  457. 
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verdict  will  not  be  set  aside  by  aa  appellate  court  because  of 

such  remarks,  or  because  of  any  omission  of  the  judge  to  perform 
bis  duty  in  the  matter,  unless  objection  bo  made  at  the  time  of 
their  utterance.* 

Wbtm  To«  Late. — Thus,  such  an  objection  comes  too  iate  when 
made  for  the  6rst  time  after  the  conclusion  of  the  argument,'  or 

1.  Georgia, — **  A    party    cannot    be  Minnesota, — State  r.  Prelinghaysen, 

permitted  to  sit  by  and  allow  such  mis-  43  Minn.  265. 

conduct  to  proceed  without  objection  /mAtffur.-^Orubb  v.  State,  117  lad. 

and  without  calling  the  attention  of  283;    White  v,  Gregory,  126  tad.  95; 

the  court  to  it,  and  after  Terdict  take  Coleman  v.  State,  5^3. 

advantage  of  it  as  a  ground  for  a  new  Amw.— Dowdell  v.  WilcoK,  64  Iowa 

trial."     Metropolitan    St.    R.   Co.   r.  7S4. 

Johnson,  90  Ga.  500;    Davis  v.  State,  United  States, — Crumpton  v,  U.  S., 

33  Ga.  98;  Dale  v.  State  (Ga.,  1892),  15  138  U.  S.  361. 

S.  E.  Rep.  291;  Croom  v.  State,  90  Ga.  Gf/f/irr»ta.— People  v.  Cox,  76  Cal. 

430.  281;   People  V.  Lane  (Cal.,  1894),  36 

Massachusetts.'^'LjTkQh  v.   Peabody,  Pac.  Rep.  153. 

137  Mass.  92.  Washington, — Skagit   R.,  etc.,   Co. 

Tennessee, — King  v.  State,  91  Tenn.  v.  Cole,  2  Wash.  57. 

617;  Staples  V.  State,  89  Tenn.  231.  North  CaroKna, — Byrd  «.  Httdsoa, 

IVisconsin, — Hencke  v,  Milwaukee  113  N.  Car.  203. 

City  R.  Co.,  69  Wis.  401;    Lauer  v,  Colorado. — Jordan  «.  People  (Colo., 

Madison,  86  Mo.  453.  1694).  36  Pac.  Rep.  21^. 

Virginia, — Price    v.   Com.,   77  Va.  Mississippi,  —  Cartwright   v.    State 

393.  (Miss.,  1893),  14  So.  Rep.  596. 

Michigan, —  Williams  v,  Cleveland,  Kansas, — State   v.  Sorter,  52  Kao. 

etc.,  R.  Co.  (Mich.,  1894),  61  N.  W.  531;  State  v,  Nusbaum,  sa  Kan.  52. 

Rep.   52;   Hart  Mfg.  Co.   v.   Mann's  The  gnmnds  ef  tke  Oljnttka  matt  be 

Boudoir  Car  Co.,  65  Mich.  364.  specifically  stated  at  the  time.     Mor- 

It  is  too  late  during  the  taking  of  rison  v.  State,  76  Ind.  335;  Cobb.  v.  • 
testimony   to  object  to  language  by  Eltzroth,  125  Ind,  429.     See  also  Ship- 
counsel  in  opening  the  case.   Welch  v,  ley  v,  Edwards  (Iowa,    1893),  54  N. 
Palmer,  85  Mich.  310.  W.  Rep.  151;    Brennan  v,  St.  Ijouis, 

litinois, — Snyder  v,  Travers,  45  111.  92  Mo.  482. 

App.  253;  Sanders  1/,  People,  114  111.  SxovMfcrlUliiiatoOljeot. — "Andthe 


218;  Uolloway  f.  Johnson,  129  111.  367;  fact  that  the  court  may  have  requested 

Elgin,  etc.,    R.   Co.  v,  Fletcher,  128  or  commanded  counsel  not  again  to 

111.  619;  Scott  V.  People,  14X,  III.  195;  interrupt  the  argument  is  no  excuse 

Booner  v.  People,  148  111.  440;  Vane  v,  for  their  failure  to  comply  with  this 

Evanston  (111.,  1894),  37  K.  E.  Rep.  901.  rule  of  practice."     Morrison  v.  State, 

Missouri, — Sidekumv.  Wabash^etc,  76  Ind.  335. 

R-  Co.,  93  Mo.  400,   3  Am.  St.  Rep.  BsaAlag  Crwa  •aamlnatlsn. — A  party 

549;  State  V,  Pagels,  92  Mo.  300;  State  cannot  complain   because    the  court 

V.  Taylor,  98  Mo.  240;  State  v,  Dusen-  permitted  his  cross-eKamination  to  be 

bury,  112  Mo.  277;   Burdoin  v,  Tren-  read  to  the  jury  in  the  closing  argu- 

ton,  116  Mo.  358;  State  v,  Hayes,  61  ment  of  his  adversary's  counsel.  If  he 

Mo.  574;    State   v.  Welsor,   117    Mo.  conceived  it  to  be  an  unfair  statement, 

570;  Nichols  V,  Metzger,  43  Mo.  App.  his  remedy  was  not  by  objection,  but 

607;  State  v.  Williams  (Mo.,  1894),  26  by  insisting    that    all    the    evidence  ' 

S.  W.  Rep.  339;  Obert  v,  Strube,  51  should  be  read.     Stuckey  w,  Fritsch, 

Mo.  App.  621.  77  Wis.  329. 

'7V;raj.— -Moore  v,  Moore,  73  Tex.  BaquMI  lor  iaitruotiOBS  to  Hiirsgaid. 
383;  McKinnevf?.  State,  31  Tex.  Crim.  — In  Texas  it  is  held  that  if  the  re- 
Rep.  583,  Wilson  V,  State.  32  Tex.  marks  of  the  district  attorney  are  ob> 
Crim.  Rep.  22;  Maxwell  v.  State,  31  jectionable.defendant  must  ask  special 
Tex.  Crim.  Rep.  119;  Moore  v.  Rogers,  instructions  to  the  jury  to  disregard 
84  Tex.  r;  Western  Union  Tel.  Co.  v,  them.  Garner  r.  State  (Tex.  Crim. 
Apple  (Tex.  Civ.  App.,  1894),  28  S.  W.  App..  1893),  24  S.  W.  Rep.  420. 
Rep.  1022.  8<  Western  Union  Tel.  Co«  s^.  Apple 
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after  the  retirement  of  the  jury/  or  after  they  have  returned  to 
the  bar  with  their  verdict,*  or  after  verdict,'or  in  the  motion  for  a 
new  trial,*  or  on  appeal.* 

4.  Exceptions  and  Bills  of  Exceptions. — In  order  that  a  party 
may  avail  himself  in  an  appellate  court  of  an  objection  for  mis- 
conduct of  opposing  counsel  in  the  argument  of  a  case,  he  must 
hot  only  interpose  a  seasonable  objection,  as  has  just  been  stated, 
but  he  must  then  press  the  court  to  a  distinct  ruling,  and,  if  dis- 
satisfied therewith,  enter  an  exception ;  otherwise  there  is  nothing 
presented  for  review.* 

(Tex.  Civ.  App.,  1894),  38  S.  W.  Rep.  When.improper  remarks  are  made  and 

1022.  no   objection  is  interposed,  the  trial 

1.  Norris  v.  State,  32  Tex.  Crim.  judge  being  absent  in  another  room. 
Rep.  172.  it  is  error  for  him  to  refuse  a  new  trial 

2.  Ackerman  v.  Third  Ave.  R.  Co.,  upon  an  uncontradicted  affidavit  of 
76  Hun  (N.  Y.)  4S4.  the  facts.     Hall  v.  Wolff,  61  Iowa  559. 

8.  Powers  v,  Mitchell,  77  Me.  361;  See   to  the  same  point  Thompson  v, 

Barbour  v.  McKee,  7  Mo.  App.  587;  People,  144  111.  378  {citing  Meredeth 

Learned  v.  Hall,  133  Mass.  419;  State  z/.    People,   84   111.   479];    O'Brien   v, 

V.  Degonia.  69  Mo.  486;  State  v.  For-  People,  17  Colo.  561.    Compare  Graves 

sythe,  89  Mo.  667;  State  v.  Jefferson,  v.  Smith,  7  Wash.  14. 

43  La.  Ann.  995;  State  v,  Powell,  106  In  Nichols  v.  Metzger,  43  Mo.  App. 

N.  Car.  635;  State  v,  Suggs^   89  N.  619;  and  Rose  v,  Otis,  18  Colo.  59,  it 

Car.    527;      Dowdell    v,    Wilcox,    64  was  held  that  if  a  party  does  not  ob- 

lowa  724.  ject  to  the  act  of  the  judge  in  absent^- 

4.  Skaggs  V.  Given,   29  Mo.  App.  ing  himself  he  cannot  avail  himself  of 

612;  States'.  Forsythe, 89 Mo.  667;  Bur-  the  circumstance  as  an  excuse  for  not 

doin  V,  Trenton,  116  Mo.  358;  Chatid-  objecting.      Compare     Brownlee      v. 

ler  V,  Thompson,   30  Fed.    Rep.   38;  Hewitt,  i  Mo.  App.  360. 

State  V,  Jefferson,  43  La.  Ann.  995;  Nor  is  an  objection  dispensed  with 

Lynch  v.  Peabody,  137  Mass.  92.  by  the  withdrawal  of  the  judge  from 

It  seems,  however,  that  the  silence  the  bench  where  he  remains  present 

of  opposing  counsel  does  not  estop  in  a  corner  of  the  room.     Skaggs  v, 

the  trial  court  from  granting  a  new  Given,  29  Mo.  App.  612. 

trial  when  it  is  satisfied  that  the  rights  In  a  criminal   case   the  county  at- 

of  litigants  have  been  prejudiced  by  torney  made  a  portion  of  his  closing 

misconduct  in  argument.   See  Rudolph  address  while  the  judge  was  absent 

V,  Landwerlen,  92  Ind.  39;  Cook  v,  from  the  room,  and,  over  the  objection 

Doud,  14  Colo.  483;    Forsyth  v,  Coth-  of  the  accused,  misquoted  the  testi- 

ran,  61  Ga.  278.  mony  in  a  material  matter,  to  which 

6.  State    V,   Pollard,   14  Mo.   App.  counsel  for  the  prisoner  at  the  time 

583;    Burdoin    v,   Trenton,    116    Mo.  objected,  but,  owing  to  the  said  ab- 

358;  State  V,  Lattimer.  116  Mo.  524;  sence  of  the  judge,  no  ruling  was  had 

O'Brien  v.  Com.,  89  Ky.  354;  Ohio,  thereon.     It  was  held  that  such  error 

etc.,  R.   Co.  V.  Wrape,  4   Ind.  App.  demanded  a  reversal.     Palin  v.  State 

100;    Vannatta  v.  Duffy,  4  Ind.  App.  (Neb.,  1894),  57  N.  W.  Rep.  743. 

168;    Booner  v.  People,   148   111.   440;.  6.  Indiana, — Coleman  v.  State,  iii 

State  V,  Hull  (R.  I.,  1893),  26  Atl.  Rep.  Ind.  563;  Grubb  v.  State,  117  Ind.  283 

191;  State  V,  McMahon.  17  Nev.  365;  [followed,  in  Mabin  v.  Webster  (Ind. 

State  z'.  Turner,  36  S.  Car.  534  [a  cap-  App.,  1893),  35  N.  E.  Rep.  194,  (Ind., 

ital  case,  distinguishing  State  v.   Mc-  1894)  36   N.   E.   Rep.   373];   White   v, 

Ninch,i2S.  Car.  89]:  Wolfforthx'.  State,  Gregory,    126   Ind.  95;   Evansville  v. 

31  Jex.  Crim.  Rep.  387:  Jones  v.  State  Thacker,  2  Ind.  App.   370;   State  v. 

(Tex.  Crim.  App.,  1893),  23  S.  W.  Rep.  Taylor,  5  Ind.  App.  29;  Pierce  v  State, 

793;  Hudson  V.  Jordan,  108  N.   Car.  100  Ind.    53SI    Indianapolis    Journal 

10:   Bird  V,  Hudson  (N.  Car.,  1893),  Newspaper  Co.  v.  Pugh,  6  Ind.  App. 

18  S.  E.  Rep.  209.  510;  Chicago,  etCi,  R.  Co.,  v,  Cham- 

j^jfoet   of  Ahienoe  of  Trial  Jodgo. —  pion  (Ind.,  1894),  36  N.  £.  Rep.  221. 
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The  objectionable  remarks  must  be  set  forth  in  a  bill  of  excep- 

Missouri, — Evans    v.   Trenton,    iia  Nebraska. — Bradshaw    v.   State,   17 

Mo.   390 ;    State    v.   Taylor,   98    Mo.  Neb.   147;   McLain  v.  State,  18  Neb. 

340;    Sidekum    v.   Wabaih,   etc.,  R.  154;  Bullis  v.  Drake,  20  Neb.  167. 

Co.,  93  Mo.  400,  3  Am.  St.  Rep.  549;  California, — Matts   v.  Borba  (Cal., 

State  r.  Pagels,  92  Mo.  300;  Burdoin  1894),  37  Pac.  Rep.  159. 

V,   Trenton,    116   Mo.    358;    Obert   v.  Louisiana, — State   v.   Mack,  45  La. 

Strube,  51  Mo.  App.  621;  State  v.  WilU  Ann.  1155. 

iams  (Mo.,  1894),  26  S.  W.  Rep.  339;  IVaskington, — Columbia,  etc.,  R.  Co. 

Sute  V.  Taylor,  118  Mo.  153.  v,  Hawthorne,  3  Wash.  Ter.  353. 

Georgia.— Von  Pollnitz  v.  State  (Ga.,  OtMral    Szotptioii.  —  Where    some 

1B93),  18  S.  E.  Rep.  301;  Wheeless  V.  parts  of  an  argument  are  authorized 

State  (Ga.,  1893).  18  S.  E.  Rep.  303;  by  the  evidence,  an  exception  to  th« 

Ozburn  v.  State,  87  Ga.  173.  entire  argument  is  not   well    taken. 

Illinois.— HoWovtAj  v.  Johnson,  129  Louisville,  etc.,  R.  Co.  v.  Hurt  (Ala., 

111.  367;   Earll  V.  People,  99  111.  123;  1893),  13  So.  Rep.  130. 

Grand  Lodge  A.  O.  U.  W.  v.  Belcham,  Sxotptions  AppropriaU. — "  Although 

145  111.  308;  Booner  v.  People,  148  111.  exceptions    are    generally    taken    to 

440;  Snyder  v.  Travers,  4s  111*  App.  some  ruling  or  want  of  ruling  of  the 

253.  court  in  the  progress  of  the  trial  in  the 

Minnesota.  —  Mykleby  v,  Chicago,  admission  or  rejection  of  evidence  or 
etc.,  R.  Co.,  49  Minn.  457;  State  v.  the  interpretation  of  instruments,  yet 
Reid,  39  Minn.  277;  State  v.  Freling-  they  can  be  taken  to  its  action  or  want 
huysen,  43  Minn.  265,  holding  that  a  of  proper  action  upon  any  proceeding 
simple  exception  to  the  remarks  of  in  the  progress  of  the  trial  from  its 
counsel,  without  calling  upon  the  commencement  to  its  conclusion,  and 
court  to  compel  him  to  desist,  was  when  properly  presented  can  be  con- 
not  sufficient.  sidered  by  the  court  on  writ  of  error." 

7>jir«x.— Tones  v.  State  (Tex.  Crim.  Per  Field,  J.,  in  Wilson  v,  U.  S.,  149 

App.,  1893;,  23  S.  W.  Rep.  793;  Norris  U.  S.  60. 

V,  State,  22  Tex.  Crim.  App.  172;  Da-  Entry  in  ttanographer's  Votes.  —  The 

vis  V.  State,  32  Tex.  Crim.  App.  377;  objecting  party  has  a  right  to  have 

Mattheus  v.  State,  32  Tex.  Crim.  App.  the  stenographer  enter  upon  his  notes 

355;   Moore   v,  Moore.    73  Tex.   383;  the  remarks   upon  which   the  ruling 

Miller  v.  State  (Tex.  Crim.  App.,  1894),  and  exception  are  founded.    Per  Will* 

25   S.  W.   Rep.  634;   Garner  v.  State  iams,  J.,  in   Henry  v,  Hu£f,  143  Pa. 

(Tex.  Crim.  App.,  1893),  24  S.  W.  Rep.  St.  563.     But  in  this  state  it  has  also 

420;  Young  V,  State,  19  Tex.  App.  536;  been  ruled  that  error  is  not  assignable 

Bonner  v,  Glenn,  79  Tex.  531.  to  the  remarks   made  by  counsel  in 

Wisconsin. — Wegner  v.  Second  Ward  argument  to  the  jury.     McCloskey  v, 
Sav.  Bank.  76  Wis.  242;  Lauer  t/.  Mad-  Bell's   Gap  R.  Co.,    156   Pa.  St.  254; 
ison,  86  Wis.  453;  Hencke  v.  Milwau-  Com.  v.  Nicely,  130  Pa.  St.  261. 
kee  City  R.  Co.,  69  Wis.  401;  Mul-  Manner  of  Taking  Exooption. — In  re- 
cairns  V.  Janesville,  67  Wis.  24.  spect  of  the  method  of  taking  an  ex- 

United  States. — Crumpton  v.  U.  S.,  ception,  it  has  been  said  **that  there 

138  U.  S.  361.  is  no  set  form  by  which  he  shall  do 

New  Hampshire. — Felch    v.   Wearc  this,  however;  any  words  which  indi- 

(N.  H.,  1891),  27  Atl.  Rep.  226.  cate  to  the  court  that  the  party  be- 

Michigan.  —  People  v.  McGuire,  89  lieves  the  ruling  erroneous,  and  that 

Mich.  66;   Hart  Mfg.  Co.  v,  Mann's  he  will  insist  on  it  in  the  motion  for  a 

Boudoir  Car  Co.,  65  Mich.  564;  Mac-  new  trial  or  arrest  of  judgment,  ap- 

lean  v.  Scripps,  52  Mich.  222.  peal,  or  writ  of  error,  is  sufficient.*' 

Virginia. — Price    v.   Com.,   77   Va.  Evans  v.  Trenton,  112  Mo.  390. 

393.  Failore  of  Court  to  Rule. — It  seems 

Massachusetts. — Com.   v,  Scott,   123  that  the  failure  of  the  court  to  rule  on 

Mass.  239,  25  Am.  Rep.  87.  a  motion  to  strike  out  improper  lan- 

Alabama. — Lunsford  v.  Dietrich,  93  guage  of  counsel  may  be  regarded  as 

Ala.  565;  Kansas  City,  etc.,  R.  Co.  v.  equivalent    to   denying    the    motion. 

Webb,  97  Ala.  157.  State  v,  McGahey  (N.  Dak.,  1893),  55 

Oregon. — State  zr.  Abrams,  II  Oregon  N.   W.   Rep.    753.      So  a  neglect  to 

172;  State  V.  Anderson,  10  Oregon  457.  charge  as  requested  may  be   tanta- 
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tions,*  together  with  the  circumstances  under  which  they  were 

mount  to  a  direct  refusal.     People  v.  227;  White  v.   Gregory,   126  Ind.  95; 

McGuire,  89  Mich.  66;  White  v.  Greg-  Zimmerman  v.  State,  4  Ind.  App.  583. 

ory,  126  Ind.  95.  See  also  Fetch  v,  Weare  (N.  H.,  1891), 

When  Point  is  SniAoiontly  BaTod  for  27  Atl.  Rep.  226;  Edwards  v.  State,  90 

BoTiew. — Where  a  party  objects  and  Ga.  143;  Mainard   v.  Reider,  2   Ind. 

the  court   sustains  the  objections  by  App.  I2I. 

admonishing  the  attorney,  but  the  lat-        In  a  criminal  case,  very  close  on  the 

ter  continues  in  the  same  strain,  the  facts,  it  was  held  that  an  objection 

point  is  sufficiently  saved  for  review  and  request  to  the  court  to  stop  coun- 

in  the  appellate  court  by  interposing  sel  was  sufficient  without  requesting 

further  objections,  and  in  the  motion  the  court  to  charge  the  jury.    Bennett 

for  a  new  trial  again  setting  out  the  v.  State,  86  Ga.  407,  22  Am.  St.  Rep. 

matter  in  specific  terms,  and  duly  ex-  465.     See  also  Johnson  v,  Slappey,  85 

cepting    to  the  action  of  the    court  Ga.  576. 

thereon.     Evans  v,  Trenton,  112  Mo.         1.    State    v.   Taylor,   98    Mo.    240; 

390.  State  V.  Hayes,  81  Mo.  574;  Hennies 

A  bill  of  exceptions  contained  the  v,  Vogel,  87  111.  244;  Scott  v.  People, 

following     recital:    "Defendant    ex-  14X  111.  195;  Snyder  v.  Travers,  45  111. 

cepted  to  this   remark   [made  to  the  App.  253;  Spencer  v.  State  (Tex.  Crim. 

jury  in  plaintiff's  argument  as  to  the  App.,  1895),  29  S.  W.  Rep.  159;  Welch 

amount  of  damages  he  was  entitled  to  v.   Palmer,  85   Mich.   310;    People  v, 

recover],   because   no  such  damages  O'Brien,  68  Mich.  468;  Taylor  v.  State, 

were  claimed  and  no  proof  offered  to  83  Ga.  647. 

sustain  his  claim.     The  court  did  not        Sx  Parte  Affidavits  are  not  equivalent 

exclude  the  remarks  and  counsel  did  to  a  bill  of  exceptions.     State  v,  Mu- 

not   withdraw   them."      It    was  held  sick,  loi  Mo.   273;  State  v,  Howard, 

that  no  exception  was  shown  to  any  118  Mo.  127;  State  v.  McNamara,  100 

action  or  ruling  of  the  court.     Luns-  Mo.  108;  Loyd  v,   Hannibal,  etc.,  R. 

ford  V,  Dietrich,  93  Ala.  565.  Co.,  53  Mo.  509;  Norton  v,  St.  Louis, 

Where  the  court  upon  objection  di-  etc.,  R.  Co.,  40  Mo.  App.  642,  where 

rects  counsel  to  desist,  there  can  be  no  the  court  said:  **The  affidavit,  it  is 

exception  if  no  further  ruling  is  called  true,  is  not  contradicted,  and  its  truth 

for.     Halloran   v.    Halloran,    137  III.  is  substantially  conceded  by  the  state- 

100;   Bonner  v,   Glenn,  79  Tex.  53r;  ment  and  printed  argument  of  counsel 

Kansas  City,  etc.,  R.  Co.  v.  Webb,  97  for  the  plaintiff.     But  the  rule  in  this 

Ala.  157;  Comer  v.  State  (Tex.  Crim.  state   is   that    improper    remarks    of 

App.,  1892),   20  S.  W.   Rep.   547:  Co-  counsel  are  matters  of  exception,  and 

lumbia,  etc.,  R.  Co.  v,  Hawthorne,  3  should  be  shown  by  the  bill  ef  excep- 

Wash.  Ter.  353;  Kennedy  v.  State,  19  tions,  and  not  brought  to  the  attention 

Tex.    App.   618;    Habel  v.   State.  28  of  the  trial  court  by  affidavits  filed  in 

Tex.  App.  588;  Vannatta  v,   Duffy,  4  support  of  motions  only.     Roeder  v, 

Ind.  App.  168.  Studt,  12  Mo.    App.  566;    Skaggs  v. 

If  the  remarks  are  withdrawn  and  Given.  29  Mo.  App.  612;  State  v.  For- 
the  jury  charged  as  requested  the  sythe,  89  Mo.  667."  See  also  Fred- 
objection  is  waived.  Shipley  v,  Ed-  ericks  v.  Judah,  76  Cal.  604;  Rudolph 
wards  (Iowa,  1893),  54  N.  W.  Rep  151;  v.  Landwerlen,  92  Ind.  37;  Ford  v,  > 
Alabama  G.  S.  R.  Co.  v.  Frazier,  93  Easley  (Iowa,  1893),  55  N.  W.  Rep. 
Ala.  45,  citing  Commercial  F.  Ins.  336;  Dowdell  v.  Wilcox,  64  Iowa  724; 
Co.  V,  Allen,  80  Ala.  571;  Cross  r.  Burdick  i/.  Chicago,  etc.,  R.  Co.  (Iowa, 
State.  68  Ala.  476;  East  Tennessee,  1893),  54  N.  W.  Rep.  439. 
etc.,  R.  Co.  V,  Bayliss,  75  Ala.  466,  22  Affidavit  of  Defendant  Alone.—ln 
Am.  &  Eng.  R.  Cas.  596,  151  Am.  Hannum  v.  State.  90  Tenn.  647,  a 
Rep.  489;  Nelson  v.  Harrington,  72  criminal  case,  the  record  contained  no 
Wis.  591.  allusion  by  the  court  to  the  impropri- 

In  such  a  case  no  question  can  be  eties  complained  of,  and  they  were  in 

presented  to  the  appellate  court  un-  no  way  mentioned  in  the  bill  of  excep- 

less  the  injured  party  moves  to  dis-  tions,  either  by  the  court  or  byaffida- 

charge  the  jury.    Leach  v.  Ackerman,  vit  of  counsel,  but  alone  in  the  affida- 

2  Ind.   App.  91;  Grubb  v.  State,  117  vit  of  the  defendant  for  a  new  trial. 

Ind.   277;  Staser  v,  Hogan,   120  Ind.  The  court,  on  appeal,  said :  **  In  the 
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'.  made.* 

XVL  AiacuB  CUBIS — ^DeflnltioiL — An  amicus  curia  is  a  friend  of 
the  court — a  bystander,  usually  a  counselor,  who  interposes  and 
volunteers  information  upon  some  matter  of  law  in  regard  to 

'  which  the  judge  is  doubtful  or  mistaken,  or  upon  a  matter  of 
which  the  court  may  take  judicial  cognizance.' 

case  of  Turner  v.  State,  4  Lea  (Tenn.)  fenda&t  has  been  guilty  of  one  peni- 
.  309,  Judge  McFarlandsaid:  *  This  hav-  tentiary  offense,  and  would  commit  a 
ing  occurred  in  open  court,  the  proper  greater  offense  to  cover  the  other  up." 
mode  to  put  it  in  the  record  would  The  record  did  not  show  in  what  con- 
have  been  to  request  the  judge  to  in-  nection  the  statement  was  made,  nor 
sert  it  over  his  own  signature  in  the  .  whether  the  county  attorney  had  ref- 
bill  of  exceptions.'     While  we  might  erence  to  the  offense  on  trial,  nor  did 
reverse  if  we  could  see  that  the  rights  it  appear  that  any  objection  was  en- 
of    the    prisoner   had    been    affected  tered  by  the  defendant  at  the  time  the 
thereby,  yet  the  proper  practice  should  statement  was   made.      Inasmuch  as 
be  adhered  to  and  the  matter  com-  cases  could  be  readily  supposed  where 
plained  of  inserted  in  the  record  or  at  the  motive  for  the  commission  of  an 
least,  as  in  the  Turner  case,  proved  by  offense  is  the  concealment  of  a  crime 
affidavits  of   attorneys,  not  alone  in  already  committed,  an  allusion  of  the 
the  affidavit  of  the  convicted  defend-  kind  complained  of  would  not  be  im- 
ant.     The  duty  of  the  court  is  not  to  proper  if  there  was  proof  of  such  fact; 
permit    improper    arguments    to    be  and   the  court    being    unable  to  see 
made.      Counsel    sometimes    in    the  what  gave  rise  to  the  remark,  a  new 
heat  of  argument  make  improper  re-  trial  was  denied, 
marks,  but  should  at  once  be  checked        The  Bubctaiitivo  Portloii  of  the  Bill  of 
by  the  court.     The  defendant  should  Exoeptions  must  show  that  the  objec- 
only  be  tried  upon  the  sworn  state-  tionable  remarks  were  in  fact  made, 
ments  of  witnesses  examined  in  court;  It  is  not  enough  that  they  appear  in 
but  unless  we  can  see  that  the  defend-  the  specifications  of  error.     People  v, 
ant  has  been  prejudiced  thereby,  we  Faulke,  96  Cal.  17. 
will  not  reverse  when  no  action  of  the        2.    Black    Law    Diet.,   tit.   Amicus 
court  is  invoked  or  had  thereon,  no  ob-  Curia. 

jection  interposed,  and  it  only  appears         In  £x p,  Yeager,  11  Gratt.  (Va.)  655, 

from  affidavit  of  the  defendant  uncor-  it  is  stated  by  the  reporter  that  the 

roborated  by  anything  in  the  bill  of  case  was  elaborately  argued  by  Fisher 

exceptions.     This  court  has  decided  for  the  petitioner  and  by  Fry,  who  was 

that  it  will  not  reverse  upon  defend-  counsel  in  a  similar  case,  as  amicus 

ant's  uncorroborated  affidavit  (Brown  curia, 

V.  State,  85  Tenn.  439),  and  there  was        Death   of  Party  after  Ezoeptioni.— 
-no  error  for  refusing  a  new  trial  on  "The  authorities  cited  for  the  peti- 
this  ground."  tioners  show  that  the  counsel   for  a 
Stenographer's  Notee. — The  defend-  deceased    party  might    be   heard  as 
ant  cannot   have  a  new  trial  on  ac-  amicus  curia  before  the  full  court,  if 
count   of  improper    remarks    of    the  the  exceptions  sought    to  be  estab- 
plaintiff's  counsel  in  opening  the  case,  lished  had  been  allowed  and  entered 
where  the    only    proof    of  what  was  in  his  client's  lifetime;  because  the 
said  is  given    by  the    stenographer,  delay  in  disposing  of  them  would  be 
who  admits  that  his  notes  of  what  deemed  the  act  of  the  court,  Tapley 
occurred   were  dictated    to    him    by  v,  Martin,  116  Mass.  275;  Bridges  v. 
the  defendant's  counsel  without  the  Smith,  8  Bing.  29,  21   E.  C.  L.  209,  i 
knowledge  of  the  court  or  of  plaintiff's  M.  &  S.  93;  Miles  v,  Williams,  9  Q.  B. 
counsel.      Chesebrough   v.    Conover  47,  58  E.  C.  L.  45;  or  if  the  exceptions 
(Supreme  Ct.),  21  N.  Y.  Supp.  568.  had  b-^en  taken  by  the  party  in  his 
1.  State  V.  Thornton,  108  Mo.  640;  lifetime,  though   not  allowed  or  en- 
Evans  Z'.  Montgomery,  95  Mich.  497.  tered  until  after   his  death,  because' 
In  State  v.  McCool,  34  Kan.  613,  the  they   would   be   his   own   exceptions, 
countyattorney  in  addressing  the  jury  seasonably  alleged  and   tendered  by 
usod  the    following  language:  "  De-  himself,   and  the   subsequent   allow- 
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How  Par  Beeogniied. — He  is  heard  only  by  the  leave  and  for  the 
assistance  of  the  court,  and  upon  a  case  already  before  it.  He 
has  no  control  over  the  suit,  and  no  right  to  institute  any  pro- 
ceeding therein,  or  to  bring  the  case  from  one  court  to  another, 
or  from  a  single  judge  to  the  full  court,  by  exceptions,  appeal,  or 
writ  of  error.  ^ 

ance    and    eifttry  of  .them   might  be  778."    Per  Gray,  CJ.,  in  Martin  v, 

treated  as  mere  forms  to  put  them  in  Tapley,  119  Mass.  no. 

order  for  hearing,  Kellejv.  Riley^  106  1.  Martin  v,  Tapley,  119  Mass.  116, 

Mass.  339  ;  or  if  the  rubn^  below  had  cHing  4  H.  VI.  16,  PI.  16;  Isley's  Case, 

been  in  his  favor,  and  the  questions  i  Leon.  187;  Vin.  Ab.,  Amicus  Curiae; 

of  law  reserved  on  the  motion  of  the  Knight  v.  Low,  15  Ind.  374. 

other   party.    Currier    v.    Lowell,    16  Where  competent  counsel  retained 

Pick.  (Mass.)  170;  or  if  the  questions  in  a  cause -wefc  present  tfc  cjburt  pre- 

of  law  had  been  reserved  by  the  judge  pared  to  argue  it,  the  court  declined 

himself  at  the  trial  or  hearing,  and  to  bear  cMher  counsel  not  retained  in 

brought  before  the  full  court  by  his  the  cause  before  it  ot  in  any  other 

report,  or  by  motion  pursuant  to  leave  cause    is    which    similar    questions 

so  reserved,   Springfield   v,   Worces-  -  would  arise,  but  who  expected  to  have 

ter,  2  Cush.  (Mass.)  62;  Freeman  v.  a  similar  cause  thereafter.     Mauer  v. 

Rosher,   13  Q.   B.   780,  66   E.   C.   L.  Thomas»  13  Alien  (Mass.)  572. 
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ARRAIGNMENT  AND  PLEA 

IN  CRIMINAL  CASB& 
By  S.  R.  PuuLT. 

I  ABBAienan,  761. 

I.  DeJMtiOH  and  Object,  761. 
a.  Necessity,  761. 

a.  Generally,  761. 

b.  New  Trial,  763. 

c.  Chaf^e  of  Venue^  7^ 

3.  Waiver,  yS^ 

4.  Time,  764. 

5.  Afi?de,  766. 

a.  /«  General,  j6S, 

b.  Presence  of  Accused,  J^. 

c.  foint  Arra^nment,  768. 

d.  Parts,  768. 

e.  Calling  Prisoner  to  Bar  by  Nam09T^ 

f.  Reading  Indictment,  769. 

g.  Guilty  or  Not  Guilty,  77a 

IL  PUIA,  770. 

I.  Necessity,  770. 

a.  Generally,  77a 

b.  Second  Trial,  771. 

a.   ^i^/xr  axk/  How  Made,  771. 

3.  i?y  Whom  Made,  772. 

4.  Standing  Mute,  jyx, 

5.  Admissions  and  Waiver  by  Plea,  774. 

O,   Withdrawal  and  Substitution  of  Plea^  775* 
a.  Generally,  775. 
^.  Qualification  of  Pule,  jyj. 

c.  Time,  yjj, 

d.  When  Allowed,  777. 

e.  Effect  of  Withdrawal,  Jjg. 
7,  Plea  of  Guilty,  779. 

a.  What  it  Amounts  to,  779. 

b.  How  Made  and  Accented,  780. 

c.  Effect-^fudgment,  782. 

d.  Appeal  from  Judgment,  783. 

&  i'^a  of  Not  Guilty  or  General  Issue,  784. 

a.  Generally,  784. 

b.  Defenses  under  Not  Guilty,  784. 

c.  Trial,  7Z6, 

d.  Several  Pleas,  786. 

g.  Plea  of  Nolo  Contendere,  787, 
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in.  Bbcobd^  787. 

1.  Mtist  Show  Arra^nment  and  Pleat  787, 

2.  Record  Showitig  Plea,  790. 

3.  Trial  Without  Objection,  791. 

4.  Felony  Cases,  792. 

5.  Amendment  of  Record,  792. 

As  to  Plea  of  Former  Acquittal  or  Conviction,  see  FORMER  JEOPARD  Y. 
Plea  of  Pardon,  see  PARDONS. 
Pleas  to  the  Jurisdiction,  ^^JURISDICTION 
Plea  of  Misnomer,  sec  NAmES, 

L  AxaAieimsvT— 1.  Beflnition  and  Object. — ^The  term  arraign* 
ment  signifies  the  calling  of  defendant  to  the  bar  of  the  court  to 
answer  the  accusation  contained  in  the  indictment.^ 

Its  Purpoio  is  to  establish  the  identity  of  the  accused,  to 
acquaint  him  with  the  charge,  and  to  obtain  his  answer  or  plea.* 
But  the  arraignment  and  the  plea  are  distinct  parts  of  the  pro- 
ceeding.' It  may  be  here  said  that  what  follows  applies  alike  to 
proceedings  by  indictment  and  information.* 

2.  Necessity — a.  Generally — ^Felonies.— In  a  trial  for  a  felony, 
and  especially  if  capital,  the  arraignment  has  always  been  regarded 
as  an  essential.*     And  it  seems  to  be  agreed  that  the  total  want 

1.  Bouv.  Law  Diet.,  title  Arraign-  Prindpal  and  Aooestory. — *^ At  common 

ment.  law  the  accessory  could  never  be  ar- 

8.  People  V.  Frost,  5  Park.  Cr.  Rep.  raigned  before  the  actual  attainder  of 

(N.  Y.)  52;  Douglass  v.  State,  3  Wis.  the  principal;  and,  therefore,  where 

820;    Hendrick  v.  State,  6  Tex.  341;  the  attainder  of  the  former  [latter]  wa» 

Davis  V.  State,  39  Md.  384;  State  v,  prevented  by  his  death,  standing  ob- 

Christian,  30  La.  Ann.  368;  i  Chitty  stinately  mute,   challenging  peremp- 

Cr.  Law4i4,  rfVi»^2  Hale2i6;  4Harg.  torily  above  the  number  allowed  by 

St.  Tr.  777-8;  4  Bla.  Com.  322.  law,  being  pardoned  or  admitted  to  the 

5.  The  arraignment  of  a  prisoner  benefit  of  clergy,  the  latter  [former} 
and  his  plea  are  distinct  parts  of  the  altogether  escaped  from  justice.  And 
proceeding  ;  and  therefore,  upon  his  it  was  necessary  that  the  attainder  of 
arraignment  and  without  pleading,  he  the  principal  should  be  upon  the  ver^r 
may  elect  to  be  tried  in  the  circuit  same  charge  in  which  the  accessory 
court.  Whitehead  v.  Com.,  19  Gratt.  was  included.  But  it  was  no  objec> 
(Va.)  640;  Jackson  v.  Com.,  19  Gratt.  tion  to  the  arraignment  of  the  acces- 
(Va.)  656.  sory  that   the  attainder  of  the  prin* 

4.  Mcjunkins  v.  State,  10  Ind.  140;  cipal  was  erroneous,  as  none  can  take 

U.  S.  V.  Borger,  7  Fed.  Rep.   193;  In  advantageof  that  circumstance  but  the 

re  Smith,  13  Fed.  Rep.  25.  individual  against  whom  it  was  pro- 

6.  Early  V.  State,  I  Tex.  App.  266;  nounced:  though,  if  both  are  attainted. 
Smith  V.  State,  I  Tex.  App.  414;  the  renewal  [reversal]  of  the  attainder 
Grigg  V.  People,  31  Mich.  471 ;  State  v.  of  the  latter  reverses  also  that  of  the 
Saunders,  53  Mo.  234;  State  v.  Will-  former.  And  it  was  considered  that  if 
iams,  117  Mo.  379;  Ray  v.  People,  6  the  principal  were  once  attainted, 
Colo.  231;  State  v.  Wilson,  42  Kan.  whether  after  conviction  by  verdict 
587;  State  V.  Moore,  30  S.  Car.  69;  or  outlawry,  his  subsequent  death  or 
Johnson  v.  People,  22  111.  314,  4  Bla.  pardon  would  not  in  the  least  prevent 
Com.  322;  Bish.  Cr.  Proc.  §  6Pi;  3  the  arraignment  of  the  accessory." 
Whart.  Cr.  Law,  §  3154.  i  Chitty  Cr.  Law  420. 

Anended  Information. — A  trial  on  an  Good  Assignment. — The  fact  that  a 

amended  information  without  arraign-  trial  was  had  without   the  necessary 

ment    or    plea    is  error.      People    v,  arraignment  or  plea  may  be   shown 

Moody,  69  Cal.  184.  under  an  assignment,  as  a  cause  for 
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or  omission  of  arraignment  would  be  sufficient  ground  for 
reversing  judgment  or  attainder  after. they  have  been  pronounced 
against  the  defendant  even  on  his  own  confession.^ 

Different  oflbniM. — For  each  different  offense  there  must  be  a  new 
arraignment.* 

Mudemeanor. — The  authorities  are  divided  as  to  whether  an  ar^ 
raignment  is  necessary  in  cases  of  misdemeanor,*  some  holding  it 

new  trial,  that  the  proceedings  were  him  for  an  offense  for  which  he  has  not 

contrary  to  law.     Bowen  v.  State,  io8  been  arraigned  and  pleaded  not  guilty. 

Ind.  411;  Tindall  v.  State,  71  Ind.  314;  Hence,  where  one  is  indicted  for  mur- 

Shbffner  v.  State,  ()3  Ind.  519.  der  in  the  first  degree,  and  daring  the 

Motion  to  Quaih  Yenire. — A  motion  to  trial  it  is  determined  by  the  court  that 

quash  the  venire  for  the  second  and  the  trial  must  proceed  for  murder  In 

third  weeks  of  the  term  will  not  pre-  the  second  degree,  there  must  be   a 

vent  the  arraignment  of  the  accused,  new  arraignment  and  plea.     State  v, 

as  the  validity  of  the   indictment  is  Barnes,  59  Mo.  154. 

not  in  issue.     State  v.  Taylor,  44  La.  But  see  State  v,  Simms,  71  Mo.  538, 

Ann.  783.  holding    that   when  a  conviction    of 

AmigBmoiit  No  Bar  to  Aetion — Malno,  murder  in  the  second  degree,  on  an 

— An  action  to  recover  the  penalties  indictment  charging   murder    in    the 

for  infraction  of-  the   Maine    lobster  first  degree,  has  been  set  aside,  it  is 

laws   is  not  barred  by  a  previous  ar-  not  necessary  that  the  defendant  be 

raignment  for  the  same  offense  before  arraigned  anew  before  a  second  trial 

a    magistrate '  who,    though    having  be  had. 

plenary  jurisdiction  of  the  complaint.  Second  Indiotmont  for  Same  Offense. — 

bound    defendant  over    to  a    higher  The  pendency  of  a  prior  indictment  *^o 

court,  such  proceedings  being  a  nul-  which  a  plea  of  not  guilty  had  been  eii* 

lity.     Thompson  v.  Smith,  79  Me.  160.  tered,  and  upon  which  issue  had  been 

Vow  Tork-~€onrt   of   StotiPiis. — The  joined,  is  no  bar  to  an  arraignment 

court  of  sessions  has  no  power  to  ar-  and  trial  npon  a  second  indictment  in 

raign  a  defendant  on  or  receive  a  plea  'the  same  court  for  the  same  crime, 

to  an  indictment  for  mnrder.     People  U.  S.  v,  Neveison»  i  Mackey  (D.  C) 

V,  McCraney,  2x  How.  Pr.  (N.  Y.  Su-  152. 

premeCt.)  149.  Withdrawal  of  Flaa. — The  accused, 

1.  X  Chitty  Cr.    Law  419;   a   Hale  having  withdrawn  his  plea  of  guilty 

ai8:  3  Mod.  265;  i  Show.  131;  Hawk,  chat  he  might  move  to  quash,  cannot 

b.  2,  c.  28,  §  6;  Com.  Dig.  Indictment,  be  put  on  trial  for  a  felony  without  an- 

See  Powell  v.  U.  S.,  Morr.  (Iowa)  17.  other  arraignment,   the  omission   of 

Motion  for  How  Trial — Tniiana. — ^The  which  is  not  cured  by  his  going  to 
failure  of  the  court  to  arraign  the  de-  trial  without  objection  after  a  plea 
fendant  before  trial  under  an  indict-  of  not  guilty  has  been  entered  on  mo- 
ment, or  to  require  him  to  plead  to  tion  of  the  district  attorney.  State  v. 
the  indictment,  can  only  be  saved  by  Hunter,  43  La.  Ann.  157. 
presenting  the  omission  as  a  ground  S.  Uliiioio. — By  the  practice  in  cases 
for  a  new  trial.  Billings  v.  State,  107  of  felony  the  arraignment  and  plea  has 
Ind.  54.  See  Shoffner  v.  State,  93  Ind.  always  been  regarded  as  essential  to 
519.  the  formation  of  the  issue  to  be  tried 

Arroot  of  JvdgiMiit — Kansas. — Under  by  the   jury;  but   in    cases    of    mis- 

the  statute  of  Kansas  a  failure  to  ar-  demeanor  the  practice  allows  the  plea 

raign  the  prisoner  is  not  ground  for  of  not  guilty  to  be  entered  without  ar- 

arrest  of  judgment,  except  in  capital  raignment.      Johnson   v.    People,    22 

cases.     State  r.  Cassady,  12  Kan.  550.  111.  314. 

New  York. — To  the  same  effect,  see  ..     So«tkGaroUna—ZtfrrM>^.— Defendant 

People  V.  Osterhout,  34  Hun  <N.  Y.)  was  indicted  for  larceny  in  stealing  a 

260.  cow  of  the  value  of  fifteen  dollars;  he 

S.  Now  Azrafgnmont  for  Bifferont  Of-  was  tried   without   being    arraigned, 

fooso. — A  party  cannot  be  tried  for  a  Under  the  General  Statutes  of  South 

crime  for  which  he  has  not  been  in-  Carolina,  ^  2641,  a  prisoner  charged 

dieted,  nor  can  a  trial  proceed  against  with  grand  larceny  must  be  arraigned. 
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requisite  in.  the  trial  of  all  criminal'  causes.*  '       ,'  " 

L  New  Trial. — In  the  event  of  a  new  trial  either  after  con- 
viction or  mistrial,  a  second  arraignment  is  not  necessary.' 

c.  Change  of  Venue. — Nor  is  it  necessary,  the  accused  having 
.been   arraigned   in   one  county,  to   repeat   the  arraignment  in 

• 

Held^  tbat  the  value  of  the  cow  being  71  Mo.  53S;  State  v.  Stewart  26  S.  Car. 

alleged  at  less  than  twenty  dollars,  125;  Shaw  </.  State,  32  Tex.  Crim.  App. 

.the  crime  charged  was  petit  larceny,  155;  People  v.  McElvaine,  125  N.  Y. 

and  there  was  no  error.     In  such  case  596. 

where  defendant  is  found  guilty,  the  Appeal. — On  appeal  to  the    circuit 

.  verdict  will  not  be  set  aside  because  court  from  a  conviction  in  a  justice's 

there  is  some  evidence  that  the  cow  court,  an  arraignment  is  not  necessary 

was  worth  twenty-five  dollars,  which  if  one  was  had  in  the  justice's  court. 

would  make  the  crime  grand  larceny,  State  v.   Haycroft,  49  Mo.  App.  488; 

requiring  an  arraignment.     State   v,  Eisenman  v.  State,  49  Ind.  520. 

Moore,  30  S.  Car.  69.  Amended  Information. — An   informa- 

Travereer. — It  is   no  objection  after  tion  for  felony,  upon  which   the  ac- 

verdict  that  a  traverser  on  indictment  cused  pleaded  not  guilty,  was  amended 

.  for    misdemeanor   was    arraigned    or  by  substituting  the  correct  Christian 

was  indulged  with  a  peremptory  chal-  name  of  the  accused;  and  a  copy  of 

lenge.     Burk   v.   State,   2    Har.  &  J.  this     amended     information    having  ' 

(Md.)  426.  been   served   upon    him    he   was   ar- 

1.  People  V.  Bradner,  107  N.  Y.  i;  raigned  in  less  than  forty-eight  hours 
Fletcher  v.  State,  54  Ind.  462;  Mcjun-  thereafter.  To  this  he  objected  and 
kins  V.  State,  10  Ind.  140.  refused  to  plead,  whereupon  the  court 

Yerdiet — Judgment. — A  verdict  in  a  ordered  a  plea  of  not  guilty  to  be  en- 
criminal  case  where  there  has  been  no  tered  and  the  trial  to  proceed.  There 
■arraignment  or  plea  is  a  mere  nullity,  was  a  mistrial,  and  at  the  following 
and  no  valid  judgment  can  be  ren-  term  he  was  tried  and  convicted, 
dered  thereon.  People  v,  Corbett,  28  Held^  that  the  amendment  was  in  mat- 
Cal.  32S;  Douglass  v.  State,  3  Wis.  ter  of  form  only;  that  no  second  ar- 
820;  Anderson  v.  State.  3  Pin.  (Wis  )  raignment  was  necessary,  and  that 
367;  Davis  V,  State,  38  Wis.  487;  State  there  was  no  error.  Sute  v,  Beatty, 
V,  Epps,  27  La.  Ann.  227.  45  Kan.  492. 

Duty  of  Proeecuting  Officer. — It  is  the  Several  Counts. — Defendants  were 
duty  of  the  prosecuting  officer  to  move  found  guilty  on  one  of  the  four  counts 
on  the  trial  of  all  criminal  cases,  and  in  an  indictment.  At  the  new  trial  on 
to  see  that  the  proper  issue  is  made  their  appeal  before  the  upper  court 
up  by  arraignment.  Douglass  v.  they  were  arraigned  on  the  whole  in- 
State,  3  Wis.  820.  dictment  and  pleaded  the  general  is- 

Arraigiimeiit  Vet  Neoeeiary  before  Jve-  sue;  but  on  being  advised  of  their  ac- 
tioe— Indiana.— In  a  prosecution  before  quittal  below  on  three  of  the  counts, 
a  justice  of  the  peace,  arraignment  of  the  court  directed  the  trial  to  go  to 
accused  is  not  necessary.  Johns  v.  the  fourth  count  only.  State  v.  Kit- 
State.  104  Ind.  557.  tie.  2  Tyler  (Vt.)  471. 

Arraignment    Hot    Indispensable.— A  Semoval    of  Cause— Yirginia. — Judg- 

formal  arraignment   of  one  charged  ment  will  not  be  arrested  because  the 

with  a  criminal  offense  may  not  be  in-  defendant,  on  the  removal  of  his  case 

dispensable  to  the  regularity  of  a  con-  into   the  circuit    court,   was   not    re- 

viction.     State  v.  Hughes,  i  Ala.  657.  arraigned  and  did   not  again   plead. 

That  the  record  must  show  arraign-  — though  by  statute  in  Virginia  it  is 

ment,  see  infra^  III.  provided  that  in  case  of  such  removal 

2.  Hayes  v.  State,  58  Ga.  35;  Cogs-  the  prisoner  if  in  custody  shall,  unless 
well  V.  State,  49  Ga.  103;  Atkins  v,  good  cause  for  a  continuance  be 
State,  69  Ga.  595;  State  v.  Boyd,  38  shown,  be  arraigned  and  tried  at  the 
La.  Ann.  374;  State  v.  Johnson,  10  next  term  of  the  said  court, — defendant 
La.  Ann.  456;  Byrd  v.  State,  i  How.  having  made  no  objection  to  being 
(Miss.)  247;  Reynolds  v.  State  (Fla.,  tried  without  further  plea.  Sutton  v. 
1894),  16  So.  Rep.  78;  State  v.  Simms,  Com.,  85  Va.  128. 
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another  county  to  which  the  cause  is  sent  by  change  of  venue;* 
though  if  he  be  not  arraigned  in  the  first  county,  the  ceremony 
can  and  should  take  place  in  the  county  to  which  the  venue  has 
been  changed.* 

3.  Waiver. — An  arraignment  may  be  waived  undoubtedly  in 
minor  offenses,  and  it  would  seem  also  in  all  criminal  cases;'  and 
this  may  be  accomplished  not  only  by  expressly  waiving  arraign- 
ment,^ but  also  by  any  acts  equivalent  thereto.' 

4.  Time— ^opj  of  indietaiiiit. — It  is,  in  general,  necessary  that  the 
accused  be  served  with  a  copy  of  the  indictment ;  but  whether 
this  has  any  bearing  on  the  time  of  arraignment  depends  on  stat* 
utory  regulations.* 

1.  Vance  v.  Com.,  a  Va.  Cas.  162;  he  cannot  thereafter  complain  of  want 

Price  V.  State,  8  Gill  (Md.)  295;  Davis  of  formal  arraignment  and  entry  of  a 

V.  State,  39  Md.  384;  Com.  v,  Pistorius,  plea.     State  v.  Glave,  51  Kan.  330. 

12  Phila.  (Pa.)  550.  A  prisoner  who  waives  formal  ar- 

Bonblo  Arrsignmoat. — It    cannot  be  raignment  and  pleads  not  guilty  with- 

assigned  for  error  that  the  prisoner  out  demanding  a  copy  of  the  indict- 

was  twice  arraigned  on  an  indictment,  ment  and  list  of  the  witnesses  waives 

once  in  the  county  where  the  indict-  his  statutory  right  to  such  copy  and 

ment  was  found  and  again  in  that  to  list.     Kelley  v.  People,  132  III.  363. 

which  it  was  sent  by  change  of  venue.  6.  Ploadinf — Trial. — Voluntarily  ap- 

Gardner  v.  People,  4  111.  83.  pearing  and  pleading  to  an  indictment 

5.  State  V,  Renfrow,  iii  Mo.  589.  is  a  waiver  of  arraignment.     State  v, 

8.    Douglass  V.   State,  3  Wis.  820;  Winstrand,  37  Iowa  no;  State  v.  Grate,. 

State  V.  Winstrand,  37  Iowa  no;  Peo-  68  Mo.  22.    See  infra^  I,  5,/;  II,  5;  III,, 

pie  V,  Osterhout,  34  Hun  (N.  Y.)  260;  2.     So,  also,  is  an  agreement  to  sub- 

Pierson  v.  People,  79  N.  Y.  424.  mit  to  trial.    Molihan  v.  State,  30  Ind. 

Felony. — In  Wilson  v.  State,  42  Miss.  266.  But  see  People  v,  Corbett,  28  CaL 
639,  it  is  held  that  under  an  indict-  328,  where  it  was  held  that  an  arraign- 
ment for  felony  an  arraignment  can-  ment  was  not  waived  by  agreement  to 
not  be  waived  by  the  defendant  per-  submit  to  trial.  See  infra^  III,  3. 
sonally,  much  less  by  his  attorney.  Obtaining  Time  to  Plead. — If  the  de- 
See  also  Elick  v.  Territory,  i  Wash,  fendant  asks  for  and  obtains  time  to 
Tcr.  136.  plead,   he  waives  any  defect  in  the 

Harmlees  Brror. — Though  it  is  pro-  statutory  details  of  the  arraignment* 

vided  by  statute  in  Indiana  that  the  People  v,  Lightner,  49  Cal.  226. 

defendant   may    waive    arraignment,  Objeetion  Not  a  Waivtr. — After  the 

yet  the  refusal  of  the  court  to  allow  jury  had  been  sworn  it   was  found 

him  to  do  so  was  held  harmless  error,  that  the  accused   had    not  been    ar- 

Wood  V,  State,  92  Ind.  269.  raigned,  whereupon  by  order  of  the 

4.  Bxproisly  Waiving  Arraignment —  court   he  was  arraigned  against   his 

Conseqaenoes. — Where     the     accused,  objection.      He    then    requested  ancS 

having  been  furnished  with  a  copy  of  obtained  time  to  plead,  the  jury  was 

the  indictment,  presented  himself  be-  dismissed,  and  on  the  following  day 

f orQ  the  court  and  personally  waiving  he  pleaded  not  guilty  and  former  jeop- 

arraignment  entered  such  waiver  and  ardy.    Held^  that  his  objection  to  be- 

his  plea  in  his  own  handwriting,  these  ing  arraigned  cannot  be  urged  by  him 

proceedings  were   held   to  constitute  as  in  effect  a  waiver  of  his  right  of  ar- 

an  arraignment.     Goodin  v.  State,  16  raignment,  which  the  court  erred  in 

Ohio  St.  345.     See  also  State  v,  Rob-  not   respecting.     State  ».    Pierce,  77 

inson,  36  La.  Ann.  873.  Iowa  245. 

Where  defendant  submits  himself  to  Inquiry  by  Court. — Inquiry  by  the- 
trial  without  arraignment  and  plea  court  whether  the  prisoner  will  waive- 
and,  the  omission  being  suggested  by  arraignment,  to  which  the  prisoner's 
one  of  the  counsel  at  an  early  stage,  counsel  assents,  is  not  error.  Mitchell- 
he  waives  formal  arraignment,  and  is  v.  State,  22  Ga.  211,  68  Am.  Dec.  493. 
convicted  and   sentenced, — held^  that  6.  Texas — Defective  Indictment  Dis- 
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Within  wiiat  Time.— Though  it  does  not  seem  necessary  to  arraign 
the  defendant  within  any  stated  time,*  yet,  since  the  law  pro- 
vides for  no  delay,  he  may  be  arraigned  the  same  day  the  indict- 
ment against  him  is  filed.'    Inexcusable  delay  in  the  arraignment, 

missed, — Code   Crim.    Proc.,   art.  510,  nouncing   himself  as  ready  for   trial 

provides  that  *' no  arraignment  shall  the  defendant  had  indirectly  waived 

take  place  until  the  expiration  of  at  the   privilege.     Johnson   v.  State,  43 

least  two  entire  days  after  the  day  on  Ark.  391. 

which  a  copy  of  the  indictment  was  Omission  to  Furnish  Copy — How  Ob^ 
served  on  defendant,  unless  the  right  jected  to. — That  the  defendant  was  not' 
to  such  copy  or  to  such  delay  be  furnished  with  a  copy  of  the  indict- 
waived,  or  unless  defendant  is  on  ment  forty-eight  hours  before  arraign- 
bail."  Held^  that  where  a  defective  ment  is  no  ground  for  arrest  of  judg- 
indictment  is  dismissed,  and  upon  a  ment.  The  objection  can  only  be 
second  indictment  containing  the  same  taken  advantage  of  by  n^otion  for  a 
charges  the  defendant  is  immediately  new  trial,  which  is  waived  by  plead- 
arrested,  he  is  entitled  to  two  entire  ing  and  going  to  trial  without  claim- 
days  before  arraignment  although  he  ing  a  copy.  McCoy  v.  State,  46  Ark. 
had  previously  been  on  bail.     Lock-  141. 

wood  V.  State,  3a  Tex.  Crim.  Rep.  137.  Loniiiana— Cb/j^     Delivered     Before 

See  also   Woodall  v.    State,   25  Tex.  Trials  Not  Before  Arraignment, — The 

App.  617.  law  does  not  require  that  a  copy  of 

When  Statute  Applies, — It  is  only  the  indictment  and  a  list  of  the  jury 
where  an  accused  is  in  custody  on  a  which  is  to  pass  on  the  trial  of  the 
charge  of  felony,  or  as  soon  as  he  accused  should  be  delivered  to  him 
may  be  arrested,  that  he  is  entitled  to  before  arraignment.  They  should  be 
service  of  a  copy  of  the  indictment,  delivered  to  him  two  entire  days  be- 
lt is  provided  by  Code  Crim.  Proc,  fore  trial,  but  not  before  the  fixing  of 
art.  506,  however,  "  that  where  a  de-  the  case  for  trial.  State  v,  Kane,  32 
fendant  in  a  case  of  felony  is  on  bail  La.  Ann.  999;  State  v.  Holmes,  7  La. 
at  the  time  the  indictment  is  presented,  Ann.  567,  affirming;  State  v,  Chenier, 
it  is  not  necessary  to  serve  him  with  a  32  La.  Ann.  10,  overruling. 
copy;  but  the  clerk  shall  deliver  a  United  States — When  Trial  Corn- 
copy  of  the  same  to  the  defendant  or  mences. — Under  United  States  statutes, 
his  counsel,  when  requested,  at  the  providing  for  service  of  copy  of  the 
earliest  possible  time."  When  the  in-  indictment  before  trial,  the  trial,  as 
dictment  was  presented,  the  defendant  above,  is  to  be  considered  as  com- 
was  under  an  appearance  bond,  and  mencing  when  the  jury  is  selected 
on  his  arraignment  objected  that  two  and  sworn,  and  not  when  the  prisoner 
days  had  not  elapsed  since  a  copy  of  is  arraigned.  U.  S.  v,  Neverson,  i 
the  indictment  was  served.  Where-  Mackey  (D.  C.)  152;  U.  S.  v.  Curtis,  4 
,  upon  the  court  ordered  a  copy  of  the  Mason  (U.  S.)  232. 
indictment  to  be  served  forthwith.  One  Copy  Buflloieiit. — If  the  defendant 
/feld,  this  was  not  error.  Arrigo  v,  received  a  copy  of  the  indictment 
State,  29  Tex.  App.  143.  upon   his    arraignment,  the  court   is 

Arkansas — Indirect   Waiver, — It  was  not    bound    to     supply    his    counsel 

alleged  in  the  motion  for  a  new  trial  with  a  second  copy.   People  v,  Golden- 

that  no  copy   of  the   indictment  had  son,  76  Cal.  328. 

been  served  on  the  prisoner  or  his  1.  Common  Law — Xnrder. — At  corn- 
counsel  forty-eight  hours  before  the  mon  law  in  case  of  murder,  it  was 
arraignment,  as  required  by  ^  1825,  usual  to  postpone  the  arraignment 
Gantt's  Digest.  It  appeared  that  after  until  a  year  and  a  day  had  elapsed, 
the  defendant  had  pleaded  not  guilty,  unless  the  evidence  was  very  clear 
and  the  jury  had  been  selected  and  against  the  accused  and  no  appeal  was 
sworn,  the  court  discovered  that  the  pending.  But  now  by  statutes  the 
statute  had  not  been  complied  with,  justices  shall  proceed  to  try  him  upon 
The  defendant  refused  to  waive  this  an  indictment  for  murder  or  man- 
right,  and  the  court  ordered  the  trial  to  slaughter,  though  within  the  year,  i 
proceed.  Ifeld,  there  was  no  error,  since  Chitty  Cr.  L.  41S. 
1)y  pleading  to  the  indictment  and  an-  S.  State  v.  Shields,  33  La.  Ann.  1410. 
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however,  will  cause  the  indictment  to  be  dismissed.^ 

Shoald  Pr«oed«  impvwUiif  of  lory. — The  arraignment  is  the  first  step 
in  the  progress  of  the  trial,'  and  should  regularly  precede  the 
impaneling  and  swearing  of  the  jury ;  though  if  it  be  had  at  an 
improper  time  the  weight  of  authority  is  against  considering  it 
reversible  error.* 

6.  Mode — a.  In  General. — In  olden  times  the  arraignment 
was  a  very  formal  affair,  but,  in  accordance  with  the  modern 
spirit,  much  of  the  strictness  then  required  has  been  relaxed.* 

Trial  Immediately  VoUowing  Arraign-  ings.     U.  S.  v,  Riley,  5  Blatchf.  (U. 

ment. — ^Where  a  party  is  arraigned,  S.)204. 

and  has  joined  issue  with  the  state  on  Hew  York. — Defendant  in  a  criminal 

the  very  day  set  apart  for  his   trial,  case  did  not  object  that  he  had  not 

and  goes   to   trial   without  objection  been  arraigned,  nor  any  plea  entered 

and   without  requiring  further    time  until    after    the    evidence    had   been 

after  arraignment  and  before  trial,  he  given  in;  and  it  appeared  that  up  to 

cannot  be  heard  on  a  motion  for  a  new  this  time  he  had  been  allowed  to  make 

trial  to  urge  that  alleged  irregularity,  all  motions   and    objections    that  he 

State  V.  Harrison,  38  La.  Ann.  501.  could  have  made  under  a  plea  of  not 

1.  State  V.  Thompson,  32  Minn.  144.  guilty.     Held^  under  N.  Y.  CodeCrim. 

2.  The  First  Step  to  be  taken  after  the  Proc.  §  285,  which  provides  that  the 
prisoner  is  brought  into  court  is  to  trial,  judgment,  or  other  proceedings 
call  upon  him  by  name  to  answer  the  shall  not  "  be  affected  by  reason  of 
matter  charged  against  him.  i  Chitty  any  imperfection  in  matter  of  form 
Cr.  L.  418,  citing  Rex  v.  Hensey,  i  which  does  not  tend  to  the  prejudice 
Burr.  643,  2  Hale  P.  C.  119.  of  the  substantial  rights  of  the  de- 
Order  for  Change  of  Venue. — The  best  fendant  on  the   merits,'*  that  it  was 

practice  requires  the  defendant  to  be  proper  for  the   court  to  arraign  the 

arraigned  and  plead  to  the  indictment,  prisoner  and  enter  the  plea  after  the 

before  making  an  order  for  a  change  close  of  the  evidence.     People  v.  Mc- 

of  venue.     Hudley  v.  State,  36  Ark.  Hale  (Supreme  Ct.),  15   N.  Y.  Supp. 

237-  496- 

8.  Setting  Aside  Verdiet. — A  verdict        Arraignmont  Alter  Jnry  Sworn  Held 

will  not  be  set  aside  because  the  pris-  Fatal  Omiieion. — The  failure  to  arraign 

oner  was  not  arraigned  until  after  the  a  prisoner  and  enter  his  plea  before 

trial    had    begun.      Morris    v.    State  the  jury  is  sworn  is  a  fatal  omission 

(Tex.  App.,  1891),  16  S.  W.  Rep.  757;  not  cured  by  an  entry  nunc  pro  tunc. 

Smith  V.  State,  i  Tex.  App.  408;  State  State   v,    Montgomery,   63    Mo.    296; 

V.  Williard,  39  Mo.  App.  58.  State  v.  Saunders,  53  Mo.  234;  State 

Jnry    Resworn. — If,   after    the  jury  v.  Bamett,  63  Mo.  300.     See  State  v. 

has  been  impaneled  and  sworn,  it  is  Hughes,  i  Ala.  655. 

discovered  that  the  prisoner  has  not  In   a  felony  case,   it   is   reversible 

been  arraigned,  it  is  not  error  to  ar-  error  to  swear  the  jury  and  proceed 

raign   him   then;  the  jury  being  re-  to    trial    without    arraignment    even 

sworn  and  the  witnesses,  if  any  have  though  the  accused  is  arraigned  and 

been     called,    reexamined.      Weaver  pleads  during  the  trial.     Parkinson  v. 

V.  State,  83.  Ind.  289;  State  r.  Weber,  People,  135  HI.  401. 

22 Mo.  321;  Disney  V.  Com. (Ky..  1887),  4.  Parkinsons.  People,  135  111.  401: 

5  S.  W.  Rep.  360.  Goodin  v.  State,  16  Ohio  St.  344;  State 

Hew  Jnry. — When   a  jury  was  im-  ».  Saunders,  53  Mo.  234;  State  v,  We- 

paneled  and  sworn  to  try  an  indict-  ber,  22  Mo.  321. 

ment  before  the  accused  was  ar-  Snfflolent  Amignment — Missouri. — 
raigned  or  had  pleaded,  and  that  jury  An  arraignment  is  sufficient  where  the 
was  dismissed;  and  after  the  accused  accused  appears  and  pleads  to  the  in- 
had  pleaded,  a  new  jury  was  selected  dictment.  State  v.  Braunschweig,  36 
and  sworn,  by  whom  a  trial  and  con-  Mo.  397. 

viction  was  had.     Held^  there  was  no  Mississippi, — After  the  witness  had 

error,  and  that  the  defendant  was  not  been  sworn,  the  district  attorney  read 

twice  put  in  jeopardy  by  the  proceed-  the  indictment  to  the  jury,  and  invited 
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The  mode  of  arraignment  should  be  as  prescribed  by  statutes 
in  force  at  the  time,^  some  of  these  requiring  a  certain  number 
of  justices  to  be  present  at  this  ceremony.* 

UgUt  to  CoaBML~*It  is  the  duty  of  the  court,  on  arraignment,  to 
inform  the  accused  of  his  right  to  counsel.* 

Sanity  ef  AoeoMd.'^And  if  there  is  reason  to  doubt  the  sanity  of 
the  defendant,  the  court  should  institute  a  prehminary  proceed- 
ing to  ascertain  the  fact.* 

b.  Presence  of  Accused. — Under  an  indictment  for  felony 
it  is  necessary  that  the  accused  be  personally  present  when  ar- 
raigned.* 

* 

the  accused,  as  well  as  the  jury,  to  .  ing  to  law.  Opinion  of  justices,  9  Al- 
listen  to  the   reading;  and  when   he  '  len   (Mass.)   585;   Green   v.  Com.,    12 

concluded,  the  counsel  for  the  accused,  Allen  (Mass.)  155. 

without  objection  being  made  by  the  8.  SarmlMS    Error.  —  Under  Comp. 

accused,  announced  that  the  plea  was  Laws,  Arizona,  p.  126,  §  247,  providing 

not  guilty,  and  the  presiding  judge  that,  if  the  accused  appear  for  arraign- 

entered  the  plea  on  h^  docket.    IfM,  ment  without  counsel,  he  shall  be  in- 

that  the  accused  could  not  complain  of  formed   of    his  right    to  have    them 

the  want  of  arraignment.     Bateman  before  he  is  arraigned,  the  failure  to 

V.  State,  64  Miss.  233.  inform  him   on  arraignment  of  this 

Illinois. — The  prisoner's  presence  in  right  is  a  harmless  error,  counsel  hav- 

court  and  his  plea  constitute  a  suf-  ing  been  assigned  him  two  days  after 

ficient  arraignment,  since,  under  the  his  arraignment,   but   before  he  had 

Illinois  practice,  the  ancient  formality  pleaded.     Territory  v.    Hargrave,   i 

of  arraignment  is  disused.     Fitzpat-  Arizona  95. 

rick  V.  People,  98  111.  259.  Arraignment  is  not  void  because  the 

Ho  ObjootioB  lies  to  the  arraignment  court  failed  to  inform  the  defendant, 

because  the  *' list  of  witnesses,"  men-  before  his  plea  of  not  guilty,  of  his 

tioned  in  California  Penal  Code,  sec.  right   to  counsel,   such  duty   having 

988,  was  not  read  to  the  defendant,  been  performed  during  the  arraign- 

People  V.  Neary  (CaL,  1894),  37  Pac.  ment.  People  v.  Villarino,  66  Cal.  228. 

Rep.  943.  4.  Jones  v.  State,  13  Ala.  153,  hold- 

1.  People  V.  Wheatley,  88  Cal.'  114;  ing  this  proceeding,  however,  to  be 
People  V.  Lewis,  64  Cal.  401;  People  v,  discretionary  with  the  court,  the  omis- 
Brooks,  65  Cal.  295;  Ex  p.  Young  Ah  sion  of  which,  the  defendant  having 
Gow,  73  Cal.  438;  People  v.  King,  64  pleaded,  could  not  be  assigned  as 
Cal.  338.  See  also  People  v.  McGre-  error,  though  strong  grounds  might 
gar,  88  Cal.  14a  appear  for  the  belief  that  the  prisoner 

2.  Xmmohnwtts. — Under  the  act  of  was  insane  at  the  trial. 

1804,  c.  los.  one  indicted  for  a  capi-  In  Com.  v,  Hathaway,  13  Mass.  299, 

tal  offense  could  not  be  arraigned  un-  the  accused  having  discovered  sig^s 

less  three  justices  of  the  court  were  of    mental  derangement  on    his    ar- 

present;  and  the  objection  was  open  raignment,  although   he  pleaded  not 

after  verdict.  Com.  v.  Hardy,  2  Mass.  guilty,    a    jury    was    sworn    to    try 

303.  whether  he  was  of  sane  memory;  and. 

Under  Stat.,  1869,  c.  433,  ^2,  a  person  a  verdict  being  returned  that  he  was 

indicted  for  murder  may  be  arraigned  nonsane,  he  was  remanded  to  prison, 

before   one   judge  in  vacation,   at  a  ft.  People  v.  Redinger,  55  Cal.  298; 

time  appointed  pursuant  to  that  stat-  Lawrence  v.  Com.,  30  Gratt.  (Va.)845; 

ute.     Costley  v.  Com.,  118  Mass.  i.  Sperry  v.  Com.,  9  Leigh  (Va.)  623. 

Under  Gen.  Stat.,  c.  112,  §^  8,  12,  AzTaignmsnt  Evidenoe  of  Froflonoe.— 

and  c.  160,  ^  1-13,  it  is  competent  for  The  arraignment  of  the  defendant  is 

the  Supreme  Judicial  Court,  when  held  full  evidence  of  his  presence  on  trial, 

by  a  single  justice,  to  arraign  a  per-  if  the  trial  immediately  ensues,  but  not 

son  indicted  for  a  capital  crime,  and,  otherwise.     Dunn  v.  Com.,  6  Pa.  St. 

if  he  pleads  guilty,  to   proceed  and  3S4. 

award  sentence  against  him,  accord-  PreieiioeatTriaL— The  Ki>^W<i  Code 
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c.  Joint  Arraignment. — ^Where  several  defendants  are  to  be 
charged  upon  the  same  indictment  they  should  all  be  arraigned 
together,  though  their  trials  may  be  separate.^ 

d.  Parts. — The  arraignment  consists  of  three  parts :  (i)  calling 
the  prisoner  to  the  bar  by  name ;  (2)  reading  the  indictment  to 
him  ;  (3)  demanding  of  him  whether  he  is  guilty  or  not  guilty. 

e.  Calling  Prisoner  to  Bar  by  Name. — This  is  to  identify 
him.  He  is  to  be  brought  to  the  bar  of  the  court  in  cases  of 
felony,'  though  this  seems  not  necessary  in  misdemeanor,'  but 
without  irons  or  any  manner  of  shackles,  unless  there  is  evident 
danger  of  escape  or  other  good  cause.*  The  prisoner  was 
formerly  required  to  hold  up  his  hand  as  a  further  identification, 
but  this  is  not  now  requisite.'     If  on  arraignment  he  does  not 

€.   208.   %  3,   which   provides  that  a  S.  KiidemMiiior. — A  defendant  who 

person  tried  for  felony  shall  be  per-  surrenders  to  take  his  trial  on  a  charge 

sonally  present  during  the  trials  does  of  misdemeanor  need  not  stand  at  the 

not    apply   before    his  arraignment ;  bar,  but   may  be  allowed  a  place  at 

hence   before   arraignment  an    order  the     table    of    the     court.      Reg.    v. 

may  be  made  in  his  absence.     Boswell  Lovett,  9  C.  &  P.  463,  38  E.  C.  L.  183. 

3^.  Com.,  20  Gratt.  (Va.)  860.  And   see    footnote    to    this  case,   in 

1.  I  Chitty  Cr.  L.  418.  which  it  is  said  that   the  defendant  in 
Two  prisoners  may  be  arraigned  to-  Reg.  v,  Vincent,  9  C.  &  P.  275,  38  E. 

gether;  but  this  does  not  prevent  their  C.  L.  48,  who  conducted  his  own  de- 
pleading  and  being  tried  separately,  fense,  was  allowed  to  have  a  place  at 
Whitehead  v.  Com.,  19  Gratt.  (Va.)  the  table  of  the  court,  although  he  was 
640.  in  custody  under  a  sentence  of  convic- 
Separate  Arraignment.  —  Where  de-  tion.  To  the  same  effect  see  Reg.  v. 
fendants  were  separately  arraigned,  Carlile,  6  C.  &  P.  636,  25  E.  C.L.  571. 
although  tried  together,  the  verdict  is  4.  Harris  Cr.  L.  370,  371;  Territory 
a  separate  finding  as  to  each;  and  v,  Kelly,  2  N.  Mex.  292.  See  also 
judgment  may  be  affirmed  as  to  one  Matthews  v.  State,  9  Lea  (Tenn.)  128; 
and  reversed  as  to  the  other.  State  v.  Poe  v.  State,  10  Lea  (Tenn.)  673;  Lee 
Stair,  87  Mo.  268.  v.  State,  51  Miss.  566. 

2.  Felony. — A  person  who  surrenders  In  State  v,  Kring,  i  Mo.  App.  438, 
to  take  his  trial  on  a  charge  of  felony  it  was  held  that  if  the  prisoner  be 
at  the  assizes  must  be  tried  at  the  bar  brought  into  court  ironed,  his  fetters 
of  the  court,  and  cannot  take  his  trial  should  be  removed,  at  least  from  his 
at  any  other  part  of  the  court,  even  wrists,  during  arraignment  and  trial; 
with  the  consent  of  the  prosecutor,  and  this  even  though  he  be  considered 
Reg.  V.  St.  George,  9  C.  &  P.  483,  38  dangerous  and  escape  be  feared. 

E.  C.  L.  193.  Chitty  thinks  the  prisoner's  fetters 

Prisoners  Kot  AUowed  to  Oocnpy  Front  should  not  be  removed  until  after  he 

Benohes  of  Bar. — Where   the  prisoners  has  pleaded,     i  Chitty  Cr.  L.  418. 

were  placed  within  the  bar,  and  within  6.  Holding  Up  Hand. — A  prisoner  ar- 

a  reasonable  distance  from  their  coun-  raigned  for  felony  is  to  be  placed  in 

sel,  who  could  constantly  have   free  the  criminal  box,  or  dock,  at  the  time 

access  to  them,  and  to  whom  the  court  of  arraignment,  but  need  not  hold  up 

stated   that  every  delay  of  time   for  his   hand   when  called,  if   he  admits 

that  purpose  would  becheerfully  given,  himself  to  be  the  person  indicted.     U. 

and  it  was  given, — it  was  held  that  to  S.  v,  Pittman,  3  Cranch  (C.  C.)  289. 

place  the  prisoners  in   the  very  front  Object  in  Holding  Up  Hand. — The  ob- 

benches  of  the  bar,  by  the  side  of  their  ject  in  requiring  the  prisoner  to  hold 

counsel,  would  have  been  an   indul-  up  his  hand  was  to  identify  him  as  the 

gence  inconvenient   and  unnecessary,  person  named  in  the  indictment;  but 

and  that  the  court  did  not  err,  under  this  ceremony  is  not  absolutely  neces- 

the  circumstances  of  the  case,  in  re-  sary,  and  if  he  obstinately  refuses  to 

fusing   it.     U.   S.  v.  Gibert,  2  Sumn.  perform  it,  any  admission  that  hr  x^ 

(U.  S.)  22.  the  person  intended  will   suffice.      It 
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give  his  true  name  he  cannot  afterwards  object  to  a  misnomer,^ 
though  if  given  it  must  be  substituted  in  place  of  the  wrong  name, 
and  further  proceedings  had  in  that  name.' 

/.  Reading  Indictment. — The  indictment  is  to  be  read  to 
the  prisoner,  that  he  may  be  informed  of  the  charge  against  him.' 
If  he  is  deaf  or  dumb»  or  unacquainted  with  the  English  lan- 
guage, this  is  to  be  done  by  a  sworn  interpreter  who  conveys  to  the 
court  the  prisoner's  reply.*  If  there  is  any  objection  to  the 
indictment,  it  should  be  taken  advantage  of  upon  arraignment,* 

was  not  usual  to  require  a  peer  to  hold  Bead. — The  defendant,  in  compliance 

op   his   hand.     I   Chitty   Cr.   L.   415,  with   the   statute,   having    been   fur- 

citing  2  Hale  219;  Dalt.  c.  185;  Hawk,  nished  a  copy  of  the  indictment  prior 

l).  2,  c.  28,  s.  2;  4  Blk.  Com.  323;  Burn,  to  arraignment,  it  is  not  error  to  omit 

J.  Arraignment;  Williams,  J.  Arraign-  the  reading  of  the  indictment  at  the 

cnent;  Dick.  Sess.    158;  Sir  T.  Raym.  time  of    arraignment,    the    attorney, 

468;  I  Bla.  Rep.  3.  in  the  presence  of  the  accused,  having 

1.  Wilcox  V,  State,  31  Tex.  586;  expressly  waived  such  reading.  Min- 
5tate  V.  Winstrand,37  Iowa  no;  State  ich  v.  People,  8  Colo.  440. 

V,  White,  32  Iowa  17.  Volnntary  Pleading  to  the  indictment, 

Bafflcient  Identity. — Where  a  person  without  formal  arraignment,  impliedly 

was  indicted  by  the  name  of  Thomas  waives   the   right  to  hear  the   indict- 

Burns,  and  on  arraignment  gave  his  ment  read.     Ransom  z/.  State,  49,  Ark. 

name  ^as  Thomas  L.  Burns,  but  after  176;  Dixon  v.  State,  13  Fla.  631. 

.conviction  moved  for  a  new  trial  on  So,    too,  a  plea  is  a  waiver  of   the 

the   ground,   supported    by  affidavit,  objection  that  the  indictment  was  read 

that  at  the   time   of  arraignment  he  to  the   defendant  by  the  prosecuting 

was  ignorant  that  he  was  improperly  attorney  instead  of  the  clerk.    Turpin 

named  in  the  indictment,  and  that  his  v.  State,  80  Ind.  148. 

true   name  was   Thomas  L.  Byrne, —  See  supra^  I,  3;  infra^  II,  5;  III,  2. 

^^///,  that  he  was  sufficiently  identified  Common-law  Mode.  —  The    mode    in 

and   had    no    ground    of    complaint,  which  it  is  read  is.  after  saying,  "A 

State  V,  Burns,  8  Nev.  251.  B,  hold  up  your  hand,"   to  proceed, 

2.  People  v.  Jim  Ti,  32  Cal.  60;  **  you  stand  indicted  by  the  name  of 
People  V.  Kelly,  6  Cal.  210.  A  B,  late  of,. etc.,  for  that  you,  etc.," 

An  indictment  of  *'  E.   Buchanan,"  and  then  go  through  the  whole  indict- 

who  on  arraignment  pleads  as '*  Amos  ment.      i    Chitty    Cr.    L.   415,   citing 

Buchanan,"  may  be  amended  accord-  Dalt.    J.    c.    185;    Burn,    J.    Sessions; 

ingly.     State    v,    Buchanan,    35    La.  Dick.  Sess.  160:  Cro.  C.  d.  7. 

Ann.  89.  4.  Interpretation  bySigni.— When  the 

8.  The  indictment  is  to  be  read  al-  party  indicted  is  deaf  and   dumb,  he 

though  the  defendant  has  had  a  copy  may,    if    he   understand    the   use    of 

delivered  to  him.    I  Chitty  Cr.  L.  415,  signs,  be  arraigned,  and  the  meanipg 

citing  I  Burr.  643.  of  the  clerk  who  addresses  him  con* 

By  Andent  Statute,  to  be  Bead  in  Eng^  veyed  to  him  by  signs,  and  his  signs 

iish. — By  a  very  ancient  statute,  the  in  reply  explained  to  the  court,  so  as 

indictment  was  required  to  be  read  in  to  justify  his  trial  and  the  infliction  of 

•the  English  language,  though  at  that  legal  penalties,     i  Chitty  Cr.  L.  417, 

■time  all  the  written  parts  of  the  accu-  citing  i   Leach   102;  Com.  v.   Hill,   14 

.sation  were  framed  in  Latin,    i  Chitty  Mass.  207. 

Cr.  L.  415,  citing  37  Ed.   Ill,  c.  15;  Giving  Indietment  to  Prisoner  to  be 

Hawk.  b.  2,  c.  28,  s.  3;  4  Black.  Com.  Bead. — In  Reg.  v.  Pritchard,  7  C.  &  P. 

323.  303,  32  E.C.  L.  517,  the  defendant  being 

Antrefoii  Aoqnit,  Slowly  Bead. — If  the  deaf  and   dumb,  the'  indictment  was 

jdefendant  wish  to  plead  autrefois  ac-  given  him  that  he  might  read  it  him- 

ffuit,  the   indictment   is   to  be  slowly  self. 

read,  that  the  defendant  may  take  it  Interpretation  by  Translation. — Elick 

idown,  so  as  to  state  it  correctly  in  his  v.  Territory,  i  Wash.  Ter.  136. 

^lea.     I  Chitty  Cr.  L.  415.  6.  A  Motion  to  Set  Aside  an  Indicv 

Waiver  of  Bight  to  Hear  Indictment  ment  cannot  be  made  until  the  defend- 
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and  not  afterwards.^ 

g.  Guilty  or  Not  Guilty. — ^Thc  indictment  having  been 
read,  the  clerk,  addressing  the  prisoner,  demands  of  him,  '*  How 
say  you,  A  B,  are  you  guilty  or  not  guilty  ?  "  *  Thereupon  the 
prisoner  will  either  move  to  quash  the  indictment,  demur  to  the 
indictment,  stand  mute,  confess  by  saying  he  is  guilty,  or 
plead  to  the  indictment.  Formerly  the  accused  was  sdso  asked 
how  he  would  be  tried,  but,  since  trial  by  the  country  is  now  the 
only  one,  this  question  is  unnecessary.' 

n.  Plza— 1.  Heceisity— a.  Generally. — In  every  criminal  case 
there  must  be  a  plea  to  the  indictment  entered  either  by  or  for 
the  accused,  since  without  a  plea  there  is  no  issue  and  without  an 
issue  there  can  be  no  valid  trial,  there  being  nothing  to  try.^     In 

had  the  privilege  of  selecting  trial  by 
jury  or  by '*  ordeal,"  the  **corsned," 
or  by  "battle,"  and  to  put  himself 
upon  the  country  was  the  formal 
mode  of  selecting  a  trial  by  jury. 
Price  V.  State,  8  Gill  (Md.)  296. 

The  clerk  of  the  court,  upon  the 
prisoners'  arraignment,  did  not  fur-^ 
ther  proceed,  after  their  plea,  to  ask 
them  how  they  would  be  tried,  so  that 
they  did  not  make  the  usual  reply: 
•*By  God  and  their  countrr."  Held, 
that,  under  the  laws  of  the  United 
States,  the  plea  of  not  guilty  put  the 
prisoners  upon  the  country  by  a  suf-- 
ficient  issue,  without  any  further  ex- 
press words.  U.  S.  V.  Gibert,  2  Sumn. 
(U.  S.)  65. 

Baftletivt  aad  Untrue  ladietmant. — 
Where  defendant  had  been  served 
with  defective  and  untrue  copies  of 
the  indictment,  and,  upon  being  ar- 
raigned, moved  to  set  aside  the  indict* 
ment,  it  was  held  that  the  court  might, 
in  its  discretion,  order  the  arraign- 
ment set  aside,  and  a  new  arraign- 
ment made,  before  entertaining  the 
motion  to  set  aside.  State  v.  Gut,  13 
Minn.  341. 

4.  Johns  V.  State,  104  Ind.  557; 
Palmer  v,  U.  S.,  i  Wash.  Ter.  7;  Mor- 
ris V,  State,  4  Tex.  App.  589;  Hud- 
dleston  v.  State,  14  Tex.  App.  73; 
Fisher  v.  State,  46  Ala.  723;  Slocovitch 
V,  State,  46  Ala.  227;  State  v.  Hughes, 
I  Ala.  655;  Fernandez  v.  State,  7  Ala. 
511;  Sartorious  V.  State,  24  Miss.  602; 
State  V,  Ford,  30  La.  Ann.  311;  State 
V.  Saunders,  53  Mo.  234;  Gould  v. 
People,  89  111.  216;  State  v.  Dilling- 
ham, 43  Ark.  154:  Lacefield  v.  State, 


ant  is  arraigned  thereupon.  People 
V.  Equitable  Gas  Light  Co.,  6  Crim. 
Rep.  (N.  Y.)  189. 

1.  Califoniia.  -^  Motion  to  set  aside 
indictment  or  information  should  be 
made  upon  arraignment,  before  demur- 
rer or  plea.  People  v.  Freeland,  6 
Cal.  98;  People  v,  Lawrence,  21  Cal. 
368;  People  V.  Lopez,  26  Cal.  113; 
People  V.  King,  28  Cal.  266;  People  v. 
Stacey,  34  Cal.  307;  People  v.  Baw- 
den,  90  Cal.  195;  Ex,  p.  McConnell, 
83  Cal.  558;  Ex,  p.  Moan,  65  Cal.  218. 

Xaiiaehaaatts. — Where  a  prisoner  in*^ 
dieted  for  a  capital  offense  was  ar- 
raigned before  a  full  bench,  it  was 
held  that  he  might  suggest  a  defect  in 
the  indictment,  and  that  the  court 
might  adjudicate  thereon,  at  the  time 
of  the  arraignment  and  before  he  was 
put  upon  his  trial.  Com.  v.  Ma  bar, 
16  Pick.  (Mass.)  120. 

S.  I  C bitty  Cr.  L.  416,  Htii^  2 
Hale  119;  Dalt.  J.  c.  185;  i  Burr.  643; 
Williams.  J.  Arraignment;  Burn,  J. 
Sessions;  Cro.  C.  C.  7;  Dick.  Sess.  t6o. 

8.  GhoodiigXoAsof  Trial.— Formerly, 
after  issue  joined,  the  clerk  asked  the 
prisoner:  **  How  will  you  be  tried  ?" 
giving  him  his  choice  of  the  various 
methods  of  trial  employed  at  common 
law.  But  since,  at  present,  there  can 
be  no  mode  of  trial  but  by  the  country, 
the  prisoner  replies:  "  By  God  and  my 
country;"  to  which  the  clerk  rejoins: 
'*  God  send  you  a  good  deliverance." 
I  Chitty  Cr.  L.  417,  citing  i  Hale  219; 
4  Bla.  Com.  341;  Cro.  C.  C.  7;  Burn, 
J.  Sessions;  Williams,  J.  Arraign- 
ment; Dick.  Sess.  169;  4  Harg.  St. 
Tr.  778. 


The  appeal  to  the  accused,  "How  34  Ark.  275;  Burley  v.  State,  i  Neb. 

will  you  be  tried?"  and  his  answer,  385.     See  tn/ra,  IH.  r. 

'*  By  my  country,"  is  a  form  handed  It  is  Hot  Absolmtely  HeosMary  in  all 

down  from  the  period  when  the  party  cases  that  the  defendant  should  ac- 
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such  case  the  verdict  of  the  jury  is  a  nullity,  and  no  valid  judg- 
ment can  be  rendered  thereon.^ 

b.  Second  Trial. — If  on  the  first  trial  of  a  cause  a  plea  has 
been  entered,  it  is  unnecessary  that  such  plea  be  again  entered  on 
a  second  trial.* 

2.  When  and  How  Made. — The  plea  of  the  prisoner  is  to  be  made 
on  arraignment,'  and  should  precede  the  swearing  of  the  jury,* 

tually  plead.     He  wUl  be  presumed  to  term.     State  v.  Jackson,  82   N.  Car. 

plead   not  guilty  even  if  he   should  565. 

stand  mute,  especially  in  capital  cases.  Corporation!. — There  is  no  provision 

Powell  V,  U.  S.,  Morr.  (Iowa)  17.  in  the  N.  Y.  Code  of  Criminal  Proced- 

Mitdameftnor. — Under  Nebraska  prac-  ure  for  compelling  a  corporation  which 

tice  it  is  not  ground  for  reversal  that  has   been   indicted   to  appear  before 

a  trial  for  misdemeanor  was  had  with-  the  court  and  plead  to  the  indictment, 

out  a  plea.      Allyn  v*  State,  21  Neb.  People  v.  Equitable  Gas  Light  Co.,  6 

593.  N.  Y.  Cr.  Rep.  189. 

Waiver  of  Plea. — The  introduction  of  1.  State  ».  Cunningham,  94  N.  Car. 

witnesses  by  a  defendant,  and  the  fact  824;  State  v.  Christian,  30  La.  Ann. 

that  the  case  was  argued  on  his  be-  368;  Price  v.  People,  9  III.  App.  36; 

half  to  the  jury,  does  not  constitute  a  Hoskins  ».  People,  84  111.  87,  25  Am. 

waiver  of  his  right  to  plead.     People  Rep.  433. 

V.  Corbett,  28  Cal.  328.  Judgment  Arreeted.— Where  defend- 
After  Evidence  Given. — The  error  of  ant  does  not  plead,  and  the  plea  of 
proceeding  with  a  trial  without  record-  not  guilty  is  not  entered  in  his  behalf, 
ing  the  information  or  entering  any  it  is  error,  for  which  judgment  will  be 
plea  cannot  be  remedied,  after  the  arrested.  State  v.  Koerner,  51  Mo. 
evidence  is  in.  by  reading  the  in-  174;  Link  v.  State,  3  Heisk.  (Tenn.) 
formation  and  demanding  that  the  de-  252.  See  Arrest  of  Judgment. 
fendant  plead  thereto.  Cole  v.  State,  Asiaalt  and  Battery.— The  rule  that 
II  Tex.  App.  67;  George  v.  State,  11  **a  verdict  in  a  criminal  case  where 
Tex.  App.  95.  there   has  been   neither  arraignment 

Texas — Final  Judgment  Showing  Plea,  nor  plea  is  a  nullity,  and  no  valid  judg- 

— Under  Tex.  Code  Crim.  Proc,  art.  ment  can  be  rendered  upon  it,"  applies 

791,  subd.  3,  which  provides  that  the  to  a  criminal  prosecution  for  an  assault 

final  judgment  shall  show  the  plea  of  and  battery.     Davis  v.  State,  38  Wis. 

defendant,  a  judgment  which  fails  to  487. 

show  the  plea  is  void  and  no  sentence  Several  Coimtf. — Where   two  counts 

can  be  pronounced  thereon.     Pate  v.  charge  distinct  offenses,  and  it  appears 

State,  21  Tex.  App.  191.  by  the  recitals  of  the  judgment  that 

Where  a  Complelnt  is  Amended  after  the  plea  was  to  the  offense  charged  in 

entry  of  plea  in  justice's  court,  no  other  the  first  count,  while  the  verdict  was 

plea  is  necessary.  Rasmussen  v.  State,  on  the  second  count,  the  conviction  is 

63  Wis.  I.     But  see  People  v.  Moody,  invalid  because   not  supported  by   a 

69  Cal.  184.  plea.      Gaither  v.  State,  21  Tex.  App. 

ErroneooB  Bntry.— One  is  not  put  in  527. 

jeopardy  by  an   erroneous  entry    of  Inadvertently  Hegleeting  to  Plead. — 

the  clerk   that  he  had    pleaded    not  Conviction  will  not  be  set  aside  be- 

guilty,  when  in  fact  he  had  not,  the  cause  through  inadvertence  defendant 

same    being    amended   to  speak  the  neglected  to  plead,  trial  being  had  as 

truth;  and  hence  a  plea  is  still  req-  though  he   had    pleaded  not  guilty, 

uisite.       Phillips   v.    People,   88    111.  State  v,  Hayes,  67  Iowa  27;  State  v. 

160.  Greene,  66  Iowa  11. 

When  a  Case  is  Continned  without  re-  2.  Planck  v.  Bishop  (Neb.,  1889),  42 

quiring  the  presence  of  the  defendant  N.  W.  Rep.   723;    Huff  v.  State  (Tex. 

in  court  to  enter  his  pleas,  he  is  en-  Crim.  App.,  1894),  25  S.  W.  Rep.  772; 

titled,  on  his  arraignment  at  a  subse-  See  supra^  I,  2,  b, 

quent  term,  to  plead  a  misnomer  in  8.  State  v.  Shields,  33  La.  Ann.  1410. 

abatement,  or  to  enter  any  other  plea  4.  Dixon  v.  State,  13  Fla.  631 ;  State 

which  was  open  to  him  at  the  former  v,  Hughes,  i  Ala.  655.    See  supra^  I,  4. 
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though  usually  a  verdict  will  not  be  set  aside  if  it  be  given  at  a 
subsequent  stage.* 

In  prosecutions  for  felony,  correct  practice  seems  to  require  the 
accused  to  plead  viva  voce  at  the  bar  of  the  court,'  and  it  has 
been  provided  in  at  least  one  state  that  every  plea  must  be  put 
in  orally.'  In  some  cases,  a  demand  of  trial  will  be  considered 
equivalent  to  a  plea  of  not  guilty.* 

3.  By  Whom  Made. — The  general  rule  seems  to  be  that  in  felony 
cases  the  accused  must  appear  and  plead  in  person,'  while  in 
misdemeanor  this  may  properly  be  done  by  an  attorney  in  his 
absence.'  A  distinction  has  obtained,  however,  in  some  cases, 
making  it  necessary  that  the  plea  of  guilty  should  be  entered  by 


1.  Wallace  v.  State,  4  Lea  (Tenn.)  Territory,  1  Wash.  Ter.  136.  See  State 
309;  Douglass  V.  State,  3  Wis.  820;  v,  Blake,  38  Pac.  Rep.  354.  See  infra^ 
People  V.  McHale  (Supreme  Ct.),  39  III,  4. 

N.  Y.  St.  Rep.  758;  Dillard  v.  State,  The  AbMluto  Saqnirtment  of  the  law 

58  Miss.  368;   State  v.  Cole,  19  Wis.  that  the  accused  must  plead  personally 

129.     See  ^M^ra,  1,4.  to  the  indictment  on  arraignment  can- 

2.  Anderson  v.  State,  3  Pin.  (Wis.)  not  be  cured  by  the  fact  that  he  was 
367;  I  Bish.  Cr.  Pr.  sec.  788.  See  brought  into  court  and  tried  without 
State  V,  Blake  (Wyoming,  1894),  38  objection.  State  v.  Hunter,  43  La. 
Pac.  Rep.  354,     See  supra^  I,  5.  Ann.  157. 

S.   California, — People   v,  Johnson,  6.  People  v.  Ebner,  23  Cal.  159. 

47  Cal.   124;  People  v,  Redinger,   55  Discretionary  with  Court  —  Bales  for 

Cal.  298.  Ezeroiiiiig  Biscretion.— ' '  It  is  in  the  dis- 

The  Code  of  lowa^  however,  directs  cretion  of  the  court  to  allow  one  in- 

that  the  plea  shall  be  written.     State  dieted  for  a  misdemeanor  to  plead  and 

V,  Ballenger,  10  Iowa  368.  defend,  in  his  absence,  by  attorney. 

4.  New  yi;r>&.— People  v.  Bradner,  This  discretion  will  be  regulated  by 
107  N.  Y.  i;  People  r.  Frost,  5  Park  the  following  circumstances:  (i)  that 
Cr.  Rep.  (K.  Y.)  52.  it  is  not  an  offense  for  which  imprison- 

Illinois, — Spicer  v.   People,   ii   111.  ment  must  be  inflicted  ;  (2)  the  court 

App.  294;  Avery  V.  People,  II  111.  App.  must  be   satisfied  that  the   nature  of 

332.  the  case,  and  its  circumstances,   are 

Appearanoe  and  Travene  to  an  indict-  such  that  imprisonment  wiil  net  be  in- 

ment  for  a  misdemeanor  are  equiva-  flicted;  (3)  the  district  attorney  must 

lent  to  a  plea  of  not  guilty  and  a  post-  consent,  or  it  must  appear  to  the  court 

ponement  to  the  next  term;  and  after  that  he  unreasonably  and  improperly 

such  appearance  and  traverse  a  pris-  withholds   his    consent;  (4)  sufficient 

oner  cannot  avail  himself  of  a  mis-  cause  must  be  shown,  on  affidavit,  to 

nomer.     State   v.   Farr,   12   Rich.   (S.  account  for  the  absence  of  the  defend- 

Car.)  24.  ant;  (5)  a  special  power  of  attorney,  to 

Prooeeding  to  Trial  Ho  Waiver.— Fail-  appear  and  plead  and  defend  in  his  ab- 
ure  to  have  the  prisoner  arraigned  and  sence,  must  be  executed  by  the  de- 
plead  has  been  held  fatal  error,  not  fendant,  and  filed  in  court  by  the  at- 
waived  by  proceeding  to  trial  and  ver-  torney."  Curtis,  J.,  in  U.  S.  v.  Mayo, 
diet.  Anderson  v.  State,  3  Pin.  (Wis.)  i  Curt.  (U.  S.)  433.  See  also  U.  S.  v. 
367;  State  V.  Epps,  27  La.  Ann.  227.  Leckie,  i  Sprague  (U.   S.)  227,  where 

5.  Sperry  v.  Com.,  9  Leigh  (Va.)  the  same  rules  substantially  are  given. 
623;  McQuillen  v.  State.  8  Smed.  &  M.  Hot  Bnbjeot  to  Bevlew. — In  Warren 
(Miss.)  587;  Wilson  v.  State,  42  Miss.  v.  State,  19  Ark.  214,  it  was  held  that 
639;  Cachute  z'.  State,  50  Miss.  165;  since  it  was  entirely  a  matter  of  dis- 
State  V.  ConLle,  16  W.  Va.  736;  Youn-  cretion  in  the  court  as  to  how  defend- 
ger  V,  State,  2  W.  Va.  579:  Saunders  ant  should  plead  in  cases  of  misde- 
V.  State,  10  Tex.  App.  336;  State  v,  meanor,  this  discretion  was  not  sub* 
L.artique,   6   La.   Ann.   404;    Elick   v.  ject  to  review. 
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defendant   personally,^  but  allowing  that  of  not   guilty  to   be 
entered  by  attorney.* 

4.  Standing  Mute. — By'*  standing  mute  "  is  meant  not  answering 
when  called  upon  to  plead  to  the  indictment,  or,  if  answering  at  all, 
answering  irrelevantly.'  Not  unfrequently  a  jury  is  impaneled 
to  determine  whether  the  prisoner  stands  mute  wilfully*  or  ex 
visitatione  Dei^^  and  formerly  the  method  of  procedure  was  gov- 
erned  by  their  finding.*  At  present,  however,  it  is  believed  that 
in  all  cases  where  the  prisoner  stands  mute,  or  refuses  to  plead,  it 
is  the  duty  of  the  court  to  direct  a  plea  of  not  guilty  to  be  entered 
for  him.'' 

1.  Saunders  v.  State,  lo  Tex.  App.  court  may  order  the  proper  oflScer  to 

336;  People  V,  McCrory,  41  Cal.  458.  enter  a  plea  of  not  guilty  on  behalf  of 

8.  State  V.  Jones,  70  Iowa  505;  State  such  person;  and  the  plea  so  entered 

V.Andrews,   84   Iowa    88  ;    People   v,  has  the  same  force  and  effect  as  if  the 

Thompson,  4  Cal.  238.  person  had  actually  so  pleaded.     7  & 

At  the  time  of  his  arraignment  the  8  Geo.  IV,  c.  28,  sec.  2.  If  it  is  doubt- 
defendant,  upon  being  asked  whether  ful  whether  the  muteness  be  of  malice 
he  pleaded  guilty  or  not  guilty,  made  or  ex  visitatione  Dei^  a  jury  of  any 
no  answer,  but,  in  his  presence,  his  twelve  persons  present  may  be  sworn 
attorney  answered,  "We  plead  not  to  discover  this.  If  they  find  him  mute 
guilty,"  which  plea  was  regularly  en-  of  malice,  7  &  8  Geo.  IV,  c.  28  will 
tered  upon  the  minutes.  Held^  that  apply;  if  mute  ex  visitatione  Deiy  the 
the  substantial  rights  of  defendant  court  will  use  such  means  as  may  be 
were  in  no  way  prejudiced,  since  it  sufficient  to  enable  him  to  understand 
would  have  been  the  duty  of  the  court  the  charge,  and  make  his  answer;  or, 
to  have  made  the  same  entry.  Peo-  if  this  be  found  impracticable,  a  plea 
pie  V.  McCoy,  71  Cal.  395.  See  Feriter  of  not  guilty  will  be  entered.  Harris 
r.  State,  33  Ind.  283;  Stewart  v.  State,  Cr.  L.  (Force's  ed.)  300. 
Ill  Ind.  554.  7.  Com.  r.  Place,    153   Pa.    St.  314; 

5.  Harris  Cr.  L.  (Force's  ed.)  300.  McGrew    v.   State,     31    Tex.     App. 

4.  Rex.    V,   Hamilton.  R.  &  M.  78;  336;  Com.    v.  Quirk,    155   Mass.  296; 

State  ».  Lowrey,  i  W.  L.  J.  (Ohio)  415.  Ellenwood  v.  Com.,    10  Met.  (Mass.) 

In   Com.   V,    Moore,   9   Mass.   402,  222;  Com.  v,  McKenna,  125  Mass.  397; 

where  the  finding  of  the  jury  was  that  People  v.  Bowman,  81  Cal.  566;  Peo- 

the  defendant  stood  mute  fraudulently,  pie  t'.  Samario,  84  Cal.  484;  U.  S,  v, 

wilfully,  and  obstinately,  sentence  was  Borger,  19  Blatchf.  (U.  S.)  249:  Weaver 

passed    upon   him    as    upon    convic-  v.  State,  83  Ind.  289;    Johns  v.  State, 

tion.  104  Ind.  557;  People  v,  Bringard,  39 

6.  In  Com.  v,  Braley,  i  Mass.  103,  Mich.  22;  Mose  v.  State,  36  Ala.  211; 
the  finding  of  the  jury  was  that  de-  Billigheimer    v.   State,   32    Ohio   St. 

fendant  was   mute  by  act  of  God,  and  435. 

he  was  thereupon  remanded  to  jail.  Constmotion  of  EngUih  Statnte. — The 
6.  Formerlyand At Pr68ent. — Informer  Stat.  7  &  8  Geo.  IV,  c.  28,  sec.  2,  au- 
times,  in  cases  of  felony,  if  this  stand-  thorizing  the  court  to  direct  a  plea 
ing  mute  was  obstinate  the  sentence  of  not  guilty  to  be  entered  for  a  party 
of  peine  forte  et  dure  followed.  See  3  who  stands  mute  of  malice,  or  will  not 
Reeves  Hist.  Eng.  Law.  134:  3  id.  answer  directly  to  an  indictment,  ap- 
133,  250,  418.  In  treason  and  misde-  plies  to  the  case  of  a  party  who  re- 
meanor  the  standing  mute  was  equal  fuses  to  plead  on  the  ground  that  he 
to  a  conviction.  Later,  in  every  case  has  previously  pleaded  to  another  in- 
it  had  the  force  of  a  conviction.  12  dictment  for  the  same  offense,  but 
Geo.  Ill,  c.  20.  If  the  prisoner  was  which  indictment  was  not  valid  in  con- 
dumb  ex  visitatione  Dei^  the  trial  pro-  sequence  of  its  having  been  found 
ceeded  as  if  he  had  pleaded  not  guilty,  upon  the  testimony  of  witnesses  not 
But  now,  if  the  prisoner  stands  mute  duly  sworn  to  give  evidence  before 
of  malice,  or  will  not  answer  directly  the  grand  jury.  Rex.  v,  Bitton,  6  C. 
to  the  indictment  or  information,  the  &  P.  92,  25  E.  C.  L.  298. 
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6.  AdmiitioiLs  and  Waiyer  by  Plea.'— Pleading  to  an  indictment 
is  an  admission  of  its  genuineness  as  a  record .  ^  and  if  it  be 
against  a  corporation,  a  plea  of  not  guilty  is  an  admission  of  its 
corporate  existence.*  By  pleading,  it  seems,  the  defendant 
waives  many,  if   not  all,  objections  open  to  him   until  then.* 


Plea  Senudningapoa  B«cord.— Though 
the  plea  remain  upon  the  record,  it  is 
not  error  to  inquire  by  a  jury  whether 
the  prisoner  stands  mute  obstinately, 
and  to  cause  the  plea  of  not  guilty  to 
be  entered  without  his  consent.  Sut- 
cliffe  V,  State,  i8  Ohio  469. 

Befnsal  to  Plead  Admits  or  Waives 
Hothlng. — A  prisoner  in  refusing  to 
plead  does  not  admit  any  authority  in 
the  court,  or  waive  any  right  to  object 
to  the  jurisdictional  sufficiency  of  the 
complaint  against  him;  and  the  act  of 
the  justice  before  whom  he  is  tried  in 
entering  a  plea  of  not  guilty  for  him 
is  not  one  which  could  aid  an  invalid 
complaint,  or  preclude  defendant  from 
insisting  upon  its  validity.  People  v, 
Gregory,  30  Mich.  371. 

Prisoner  Entitled  to  Usnal  Panel  and 
Challenges. — Where  the  prisoner, on  be- 
ing ordered  to  plead  over,  on  arraign- 
ment stood  mute,  the  facts  having 
been  submitted  to  the  court  and  deter- 
mined not  to  support  his  plea,  and  the 
court  ordered  the  plea  of  not  guilty  to 
be  entered, — ^^/^,  that  the  prisoner  was 
entitled  to  the  usual  panel  and  chal- 
lenges, and  the  court  could  not  order 
the  traverse  jury  to  be  sworn  and  try 
his  case  against  the  consent  of  the 
prisoner.  Link  v.  State,  3 .  Heisk. 
(Tenn.)  252. 

Sejeotion  of  Invalid  Plea.  —  Where 
the  prisoner,  after  the  rejection  of  an 
invalid  plea  in  bar  offered  by  him,  re- 
fuses to  plead  further,  a  plea  of  not 
guilty  is  to  be  entered  for  him,  under 
Mass.  Gen.  Stat.  c.  171,  sec.  29.  Com. 
V,  Lannan,  13  Allen  (Mass.)  563. 

Demurrer  Overrnled. — If  the  defend- 
ant in  a  criminal  case  refuses  to  plead 
after  his  demurrer  to  the  indictment 
is  overruled,  the  court  may  direct  a 
plea  of  not  guilty  to  be  entered  for 
him.  People  v,  Jocelyn,  29  Cal.  563; 
People  t/.  King,  28  Cal.  266.  See  f»- 
/r«,  II,  6. 

Adoption  of  Plea. — A  defendant  in  a 
criminal  case,  who  is  not  given  an  op- 
portunity to  plead  as  required  by  stat- 
ute, does  not,  by  remaining  silent  when 
the  clerk  states  to  the  jury  that  de- 
fendant pleaded  not  guilty,  adopt  the 
plea  as  thus  stated  by  the  clerk  as 


his  own,  and  a  conviction  will  be  re- 
versed on  appeal.  Territory  v.  Brash 
(Arizona,  1890),  32  Pac.  Rep.  260. 

1.  State  V,  Clarkson,  3  Ala.  378; 
Russell  V.  State,  33  Ala.  366;  Ex  p, 
Winston,  52  Ala.  4:9. 

2.  State  V.  Western  N.  Car.  R.  Co., 
95  N.  Car.  602. 

8.  Objections  to  Indictment  or  Informa- 
tion.— After  a  plea  of  guilty,  the  only 
objection  that  can  be  made  to  the  in- 
dictment is  that  it  fails  to  describe  the 
various  acts  intended  to  be  proved 
with  that  reasonable  certainty  which 
the  law  requires  to  constitute  a  valid 
indictment.  U.  S.  v,  Bayaud,  16  Fed. 
Rep.  376.  See  State  v,  Johnson  (Iowa, 
1893),  56  N.  W.  Rep.  404. 

And  the  objections  that  the  informa- 
tion nowhere  showed  who  had  knowl- 
edge of  any  of  the  offenses  charged, 
and  that  it  was  not  supported  by  the 
oath  or  affirmation  of  any  one,  and  no 
statement  of  any  witness  was  filed 
with  the  information,  were  held  to  be 
waived  by  pleading  to  the  indictment. 
State  V.  Falk.  46  Kan.  49S. 

Warrant— Information. — The  defend- 
ant, by  pleading  to  the  information, 
in  a  criminal  case,  waives  all  objec- 
tion on  the  ground  that,  as  but  one 
offense  was  charged  in  the  warrant, 
no  other  offense  could  be  set  forth  in 
the  information.  People  v.  Clark,  33 
Mich.  112. 

So,  by  pleading,  all  objections  to 
matters  of  form  in  the  warrant  are 
waived.     State  v.  Regan,  67  Me.  380. 

Complaint — Examination. — The  objec- 
tion that  there  had  been  no  complaint 
against  the  defendant  for  the  crime 
alleged  in  the  information,  and  that 
the  defendant  had  never  been  exam- 
ined upon  the  charge  contained  in  it, 
is  waived  by  pleading.  People  v, 
Jones,  24  Mich.  215. 

Veriflcation. — So,  too,  is  the  entering 
of  a  plea  and  proceeding  to  trial  a 
waiver  of  any  supposed  insufficiency 
of  the  verification  of  the  complaint. 
State  V,  Allison,  44  Kan.  423. 

Jurisdiction.— Where  a  defendant  in 
a  criminal  prosecution,  without  ob- 
jecting to  the  manner  of  his  arrest  or 
of  his  being  brought  before  the  court, 
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Thus,  it  is  a  waiver  of  all  irregularities  in  the  organization  of  the 
grand  jury,*  and  it  has  been  held  that  an  arraignment  and  its 
formalities  will  be  waived  by  pleading,  to  the  indictment.* 

6.  Withdrawal  and  Substitution  ol  Plea— ^.  Generally.— If  it 
is  desired  to  withdraw  one  plea  and  substitute  therefor  another, 
it  may  be  effected  by  a  motion,  not  of  right,  but  addressed  to  the 
sound  discretion  of  the  court;'  and  so  large  is  this  discretion  that 

pleads  to  the  indictment  or  complaint,  the  venire  facias  can    be   made,  and 

he  waives  all  objection  that  he  is  not  therefore  the  want  of  one  is  not  er- 

properly  before  it  for  the  purpose  of  ror.     State  ».  Williams,  3  Stew.  (Ala.) 

being  tried,  and  the  court  has  jurisdic-  454. 

tion  of  the  person.  State  v.  Fitzgerald,  2.  State  v.  Winstrand,  37  Iowa  no; 

51  Minn.  534.     See  State  v.  Warnke,  48  State  v.  Grate,   68   Mo.   22;   State  ». 

Mo.  451;  State  v.  Coover,  49  Mo.  432.  Braunschweig,  36  Mo.  397;  Dixon  v, 

Irregnlaritlei  in  the  Prooeis  by  which  State,  13  Fla.  631;  Turpin  v.  State,  80 

the  defendant   is  brought  before  the  Ind.   148;  Ransom   z/.   State,   49  Ark. 

court  is  waived  by   pleading   to  the  176;  Bateman  v.  State.  64  Miss.  233; 

merits.     State  v.  Dibble,  59  Conn.  168.  Fitzpatrick  v.  People,  98  111.  259. 

KinLOmer  is  waived  by  plea  of  not  See  supra^  I,  3;  infra.  III,  2. 

guilty.     State  v.  Drury,  13  R.  I.  540;  3.  Epps  v.  State,  102  Ind.  539;  Hub- 

Dutton  V.  State  (Ga.,  1893),  18  S.  E.  bard  v.  State,  72  Ala.   164;   Com.  v. 

Rep.  545.  Mahoney,  115  Mass.  151;  Com.  v.  In- 

Plea  in  Abatement. — So,  too,  is  the  gersoU,    145    Mass.    381;    People    v, 

right    to    plead    in    abatement    thus  Lewis,  64  Cal.  401,  5  Crim.  L.  Mag. 

waived.     Hodge  v.  State,  29  Fla.  500.  627;    Sunday  v.   State,   14    Mo.    417; 

See  ««/rfl,  II,  6,  n.  3.  State  v.   Marshall,  37   La.   Ann.   26; 

Copy  of  Indictment  and  Lilt  of  Jorort. —  Rex  v,  Fitzharris,  8   Howell  St.  Tr. 

If  a  prisoner  pleads  not    guilty  and  243. 

goes  to  trial,  he  waives  the  privilege.  In  State  v.  Shanley,  38  W.  Va.  516, 

given  by  statute,  of  having  copy  of  the  it  was  held  that  a  plea  of  guilty  might 

indictment  and  list  of  jurors  two  days  be    entered    without    formally    with- 

before  trial.     State  v.  Johnson,  Walk,  drawing  a  plea  of  not  guilty  thereto- 

(Miss.)  392;  McCallr.  U.  S.,  i  Dakota  fore  entered. 

Ter.  320;  Cook  v.  State,  26  Ga.  593.  Not  Ooilty  and  Plea  in  Abatement.— A 

Omitting    SnbpcBna. — Pleading  to    a  plea  of  not  guilty  is  a  waiver  of  the 

complaint     presented    in    a    justice's  right  to  plead  in  abatement  in  a  crim- 

court  waives  the  irregularity  of  omit-  inal    cause;  and   if  it   be  desired  to 

ting  to  issue  a  subpoena  before  serv-  plead  in  abatement,  the  former  plea 

ing  the  warrant.     People  v,  Allen,  51  of  not  guilty  must  be  withdrawn  by 

Mich.  176.  motion,  addressed,  of  course,  to  the 

Ezteadition  —  Trial  for  Different  Of-  sound  discretion  of  the  court.     Ryan 

fense. — The  exemption  of  a  party  from  v.   State,   83  Wis.   486;    Richards    v. 

trial  for  any  offense  other  than  the  one  State,  82  Wis.  172;   District  of  Colum- 

upon  which   his   extradition   was  ob-  bia  v.  Rubert,  7  Mackey  (D.  C.)  208; 

tained   is    not   waived   by   failure   to  Early  t/.  Com.,  86  Va.  921;  Adams  v, 

plead  in  abatement  of  the  indictment  State,  28  Fla.  511;  Savage  v.  State,  18 

for  such  different  offense  nor  by  enter-  Fla.  909;  Hodge  v.  State,  29  Fla.  500. 

ing  a  plea  of  not  guilty  thereto,  when  In  Baker  v.  State  (Wis.,  1894).  59  N. 

the  accused,  before  the  trial,  asserts  W.  Rep.  570,  it  was  held  that  a  plea  in 

his  privilege  and  objects  to  the  trial  abatement  irregularly  permitted  to  be 

on  that  ground.     Ex  p.  McKnight,  48  filed  after  a  plea  of  not  guilty  did  not 

Ohio  St.  588.  operate  as  a  withdrawal  of  the  latter 

1.  Wright  V,  State,  42  Ark.  94;  Dixon  plea. 

V.  State,  29  Ark.   165;  People  v.  Grif-  Matter  in  Abatement  Must  Be  True 

fin,  2  Barb.  (N.  Y.)427;  People  v,  Al-  and  Valid. — It  is  not  error  to  refuse  the 

len,  43  N.  Y.  28;  Custis  v.  Com.,  87  defendant  leave  to  withdraw  his  plea 

Va.  589.  of  not  guilty,  to  plead  in  abatement  to 

Venire  Tacias. — After  a  plea  of  the  the   indictment,   unless    he    presents 

general  issue,  no  objection  reaching  matter  in  abatement  true  in  point  of 
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its  exercise  has  been  held,  in  the  absence  of  clear  and  palpable 
abuse  of  it,  not  to  constitute  reversible  error.^     To  aid  this  dis- 

fact  and  valid   in  law.      Durrah    v.  In  AppeUate  Coiirt. — A  plea  of  guiltj 

State,  44  Miss.  789.     And  the  record  cannot  be  withdrawn  after  the  case 

must  disclose  the  matter   in    abate-  has  been  carried  to  the  Superior  Court 

ment  intended  to  be  pleaded,  or  such  on  appeal,  without  leave  of  that  court, 

motion  will  not  be  considered  by  the  Com.  v,  Hagarman,  10  Allen  (Mass.) 

Supreme    Court.      Purvis    v.     State  401;  Com.  v.  Lannan  13  Allen  (Mass.) 

(Miss.,  1894),  14  So.  Rep.  268.  563. 

Conditions  May  Be  Imposed,  —  The  Baoord. — Inasmuch  as  the  leave  to 

withdrawal  of  the  plea  of  not  guilty,  withdraw  a  plea  rests  in  discretion  of 

and  filing  a  plea  in  abatement,  being  court,   it  is  immaterial   whether  the 

a  matter  of  favor  with  the  court,  it  record  does  or  does  not  disclose  the 

has    the    right,   in   its   discretion,  to  reason  of  the  court's  action.     People 

couple  such  conditions  with  its  leave  v,  Lee,  17  Cal.  76. 

as  it  may  deem  proper;  and  this  being  Preinmption  as  to  Withdrawal. — If  the 

so,  its  action  is  not  open  to  review  on  defendant  pleads   **not   guilty,"  and 

appeal.     Mills  v.  State,  76  Md.  274.  afterwards  files  his  motion  to  quash 

Plaa  of  Not  Guilty  and  Domurrer. —  and  a  plea  in  abatement  and  they  are 

The  right  to  withdraw  the  plea  of  not  determined,   and    the   trial    proceeds 

guilty  and  to  demur  to  the  indictment  without  a  renewal  of  the  plea  of  "  not 

belongs  to  the  prisoner  uncondition-  guilty,**   the   presumption   is  that  it, 

ally,  and  is  not  a  matter  of  favor  to  be  as    first    interposed,    was    not   with- 

granted  by  the  court  upon  such  terms  drawn.     Burley  v.  State,  i  Neb.  385. 

as    it   may  think   proper  to    impose.  And   the   same   presumption  obtains 

Cochrane   v.  State,   6  Md.   400,  con-  if  the  plea  is  withdrawn  in  order  to 

trolled  to  some  extent  by  statute,  as  demur  and  the  demurrer  is  overruled, 

was  pointed  out  in  Cooper  v.  State,  64  State  v,  Meagher,  49  Mo.  App.  571. 

Md.  40.  But  see   People  v,   Monaghan  (Cal., 

In  Com.  V,  Ramsey,  i  Brewst.  (Pa.)  1894),  36  Pac.  Rep.  511. 

422,  it  was  held  that  the  withdrawal  An  information  charging  burglary 

of  a  plea  for  the  purpose  of  demurring  and  prior  convictions  was  assigned  by 

to  an  indictment  would  not  be  allowed,  the   presiding  judge  of  the  Superior 

See  also  Com.  v.  Chapman,  11  Cush.  Court  of  the  city  and  county  of  San 

(Mass.)  422.     Compare^  however,  Peo-  Francisco  to  department  6  for  trial, 

pie  v.* Monaghan  (Cal.,  1894),  36  Pac.  where  defendant  was  arraigned,  and 

Rep.  511,  where  it  was  allowed.  pleaded  not  guilty.     The  record,  with- 

lowa. — In  Iowa  it  is  held  that  the  de-  out  showing  objection  by  defendant, 
fendant  is  secured  the  right  (it  would  simply  showed  that  the  cause  was 
seem  the  absolute  right)  by  statute  to  transferred  to  department  12,  where, 
withdraw  his  plea  of  guilty  and  plead  on  arraignment,  a  plea  of  guilty  of  the 
not  guilty  at  any  time  before  judg-  prior  convictions  was  entered.  After- 
ment.  State  v.  Oehlshlager,  38  Iowa  wards  a  trial  was  had  in  department  12, 
297.  And  if  he  has  pleaded  guilty  in  resulting  in  a  verdict  of  guilty  of 
a  justice's  court,  he  may  on  appeal  to  burglary.  It  was  held  that  in  such  case 
the  district  court  withdraw  it  and  sub-  the  defendant  would  be  considered 
stitute  not  guilty  in  the  place  thereof,  as  having  pleaded  not  guilty  in  de- 
State  V.  Kraft,  10  Iowa  330;  State  v.  partment  6  to  both  the  burglary  and 
Farlee,  74  Iowa  451,  on  a  rehearing,  prior  convictions  and,  on  transfer  to 
reversing  the  decision  on  the  original  department  12,  of  having  withdrawn 
hearing  in  31  N.  W.  Rep.  952.  his  former  plea  as  to  the  former  con- 

The  defendant  after  pleading  to  an  victions,  and  pleaded  gailty  thereto, 
indictment  has  the  right  to  withdraw  People  v,  Wheatley,  88  Cal.  114. 
the  plea  of  not  guilty  and  file  a  motion  1.  Conover  v.  State,  86  Ind.  99;  Pat- 
to  set  aside  the  indictment.  State  v,  tee  9.  State,  109  Ind.  545;  People  v. 
Hale,  44  Iowa  96.  See  State  v.  Abra-  Lee,  17  Cal.  76;  People  v.  Lewis,  64 
hams,  6  Iowa  117.  Cal.  401;  Cooper  v.  State,  64  Md.  40; 

Michigan. — In  Michigan  it  is  held  to  Com.  v.  Blake,  12  Allen  (Mass.)  188; 

be  the  right  of  the  accused  to  with-  Phillips  v.  People,  55  111.  429;  Reg.  v. 

draw  his  plea  of  guilty  and  have  the  Brown,  17  L.  J.  M.  C.  145. 

.  case  retried  upon  the  merits.     People  In  People  v,  Joyce,  4  N.  Y.  Cr.  Rep. 

V.  Richmond,  57  Mich,  399.  341,  it  was  held  that  an  order  denying 
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cretion,  it  id  competent  for  the  court  to  hear  such  evidence,  oral 
or  written,  as  either  party  may  offer.*  It  is  likewise  in  the  dis- 
cretion of  the  court  to  permit  the  defendant  to  plead  over  after  a 
demurrer  to  the  indictment  has  been  overruled.* 

b.  Qualification  of  Rule.— A  qualification  of  the  general 
rule  is  that  the  prisoner  has  an  absolute  right  to  withdraw  his 
plea  to  interpose  any  good  defense  which  has  arisen  since  the 
last  continuance  of  the  case.*  And  perhaps  another  one  is  where 
a  judgment  on  a  plea  of  guilty  has  been  reversed.* 

c.  Time. — The  motion  to  withdraw  should  be  made  in  a  rea- 
sonable time  after  entry  of  the  plea.* 

d.  When  Allowed. — The  court  will  generally  allow  a  plea  to 
be  withdrawn  and  another  interposed  whenever  the  former  owes 
its  entry  to  "  the  flattery  of  hope  or  the  torture  of  fear,"  •  or  to 

defendant's   motion   to  withdraw   his  less  severe  than  the  maximum  allowed 

plea  of  guilty  was  reviewable,  and  a  would  be  given,  the  defendant  should 

plea  of  not  guilty  was  ordered  to  be  be    allowed    to    withdraw    the    plea, 

entered.     From  this  holding  Daniels,  State  t/.   Stephens,  71   Mo.   535,  and 

J.,  dissented.  State  v.  Kring,  71  Mo.  551  ;  both  dis- 

LaohM  of  the  Aocnsed.— If  there  can  tinguished  in  State  v,  Richardson,  98 

ever  be  a  review  by  an  appellate  court  Mo.  564.    See  also  People  v,  McCrory, 

of  a  ruling  of  a  trial  court    refusing  41  Cal.  458. 

to   permit  the  withdrawal   of  a  plea        Where,      however,     ilo      sufficient 

of    npt    guilty   for    the    purpose    of  grounds  for  such   a  belief  exist,  the 

pleading  in  abatement  of  the  indict-  court  may  properly  deny  its  permis- 

ment,  it  will  not  be  done  where  the  sion  for  withdrawal.     State  v.  Yates, 

accused    has  waited   twenty  months  52  Kan.   566;   State  v,   Pyle,  52  Kan. 

after   the   finding  of  the   indictment,  569;     State    v,     Pottenger,    52    Kan. 

and  there  has  already  been  a  trial  on  569. 

the  merits,  and  the  period  barring  a  In  Mastronada  v.  State,  60  Miss.  86, 
new  indictment  has  elapsed.  Hodge  it  was  held  that  a  prisoner  cannot  be 
V.  State,  29  Fla.  500.  allowed  to  withdraw  his  plea  of  guilty 
1.  Conover  v.  State,  86  Ind.  99.  on  the  ground  that  it  was  made  in  the 
8.  McCuen  v.  State,  19  Ark.  630;  belief  that  he  would  receive  a  similar 
Evans  v.  Com.,  3  Met.  (Mass.)  453;  punishment  to  one  previously  admin- 
Bennett  V.  State,  2  Yerg.  (Tenn.)472;  istered  him  for  a  similar  ofifense,  but 
State  V,  Shaw,  8  Humph.  (Tenn.)  32;  that  he  had  since  heard  it  would  be 
Wick  wire  v.  State,  19  Conn.  477;  Peo-  more  severe. 

pie  V.  Taylor,  3  Den.  (N.  Y.)  99;  State        Defendant,  having  pleaded   guilty, 
f.Wilkins,  17  Vt.  152;  State  t/.  Abrisch,  was  sentenced  to  ten  years'  imprison- 
42  Minn.  202.     See  Buzzard  v.  State,  ment,  and  the  judgment  was  signed 
20  Ark.    106;    Wilburn    v.   State,    21  by  the   judge.      Next    morning    and 
Ark.  198.  during  the  term   of  court  defendant 
8.  State  V.  Salge,  2  Nev.  321.  moved  to  be  allowed  to  substitute  a 
4.  Com.  V.  Ervine,  8  Dana  (Ky.)  30.  plea  of  not  guilty,  and  presented  affi- 
6.  State  V,    Delahoussaye,   37    La.  davits  that  the   sheriff  had  told  him 
Ann.  551.     In  this  case,  nineteen  days  that  the  prosecuting  attorney  would 
having  elapsed  between  the   date  of  accept  a  sentence  of  two  years  if  de- 
arraignment  and  that  of  filing  of  the  fendant  would  plead  guilty;  that  the 
motion,  the  jury  in  the  mean  time  hav-  sheriff  advised  him  to  do  so;  that  he 
ing  been  discharged,  it  was  held  that  was  ignorant  of  the  law  and  was  ar- 
the  motion  was  properly  denied.     See  raigned  without  the  privilege  of  con- 
also  State  V,  Williams,  45  La.   Ann.  suiting  counsel;  that  he  was  innocent, 
1356;  Hodge  V.  State,  29  Fla.  500.  etc.      Held,  that  the  judgment  should 
6.  Undue  Inflnenoe. — Where  the  plea  be  set  aside  and  a  plea  of  not  guilty 
of  guilty  is  entered  under  belief,  in-  substituted.     Myers  v.  State,  115  Ind. 
duced    by  the    judge,   that   sentence  554. 
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inadvertence  or  mistake  ;  ^  and  it  has  been  said  this  permission 
will  be  granted  in  any  case  where  justice  requires  it.'     It  will 

1.  Davis  V,  State,  20  Ga.  674.  that  there  is  no  need  for  the  plea  to  be 
Plea  Entered  under  Excdtement,  etc. —  withdrawn,  since  the  motion  to  quash 

Where  it  is  shown  that  the   plea  of  may  be  heard  while  the  plea  remains 

guilty   was  entered  while   defendant  on  record. 

was  in  an  excited  state,  and  that  he  But  a  motion  to  quash,  although 

did   not   realize  what  he  was   doing,  filed,  with  the  consent  of  the  court, 

it  is  the  duty  of  the  court  to  allow  after  the  entry  of  a  plea  of  not  guilty, 

the  plea  to  be  withdrawn.     Salina  v.  will  not  have  the  efifect  of  withdrawing 

Cooper,  45  Kan.  12.  that   plea.     State  v.    Reeves,  97  Mo. 

2.  I  Bish.  Cr.  Pr.  (3d  ed.)  sec.  747.  66S. 

After  Xotlon  in  Arrest  of  Jadgment. —  And  in  State  v,  Lichliter,  95  Mo. 
A  motion  to  withdraw  the  plea  of  40a,  it  was  held  too  late  for  a  defend- 
guilty  is  within  the  discretion  of  the  ant  to  ask  leave  to  withdraw  his  plea 
common  pleas  to  grant,  if  they  see  and  file  a  motion  to  quash  after  a  mis- 
fit, even  after  motion  in  arrest  of  trial,  especially  if  the  indictment  was 
judgment  has  been  overruled.     State  sufficient  in  law. 

V.  Cotton,  24  N.  H.   143,  where  East-  In  State  v.   Decker,   10  W.   L.  J. 

man,  J.,  remarked:   **The  motion  to  (Ohio)  328,  it  was  said  that  a  defend- 

withdraw  the  plea  in  case  judgment  ant  was   never  allowed  to  withdraw 

should  not  be  arrested  is  rather  novel,  his  plea  of  not  guilty  in  order  to  make 

It  is,  however,  one  to  be  addressed  a  motion  to  quash  the  indictment  for 

to  the  discretion  of  the  common  pleas,  irregularity.     All  objection  going  to 

and  is  proper  for  their  consideration  impeach  the  indictment   itself  might 

and  the  consideration  of  the  prosecut-  be  taken  advantage  of  by  motion  in 

ing  officers."  arrest  of  judgment. 

Inooneiderate  Entry  of   Plea. — The  Prineipal  and  Aooeeiory.— The  court 

prisoner  may  be  allowed  to  withdraw  goes  too  far  in  indulging  the  defend- 

a  plea  of  guilty  inconsiderately  en-  ant,  on  trial  as  an  accessory,  when  it 

tered,   though   under    the  advice    of  permits  the  principal  to  withdraw  his 

counsel.     Com.  v.  Gerrity,  I  Lack.  L.  plea  of  guilty  pending  the  trial,  and 

R.  (Pa.)  430.  offers  the  defendant  an  opportunity 

Donbt  as  to  Sanity  of  Aoouied. — ^Where  to  withdraw   his    case   and    have    a 

there  is  sufficient  evidence  to  raise  a  mistrial    declared    on   that    account, 

doubt  as  to  the  sanity  of  the  accused  Groves  v.  State,  76  Ga.  808. 

at  the  time  the  plea  of  guilty  was  en-  Waiver  of  Defente  of  Aoqoittal. — Upon 

tered,  he  should,  as  of   right,  be  al-  the  trial  of  an  indictment  for  murder 

lowed  to  withdraw  his  plea  of  guilty  in  the   first  degree,  it  appeared  that 

and  substitute  not  guilty.     People  v,  upon  a  former  trial  defendant  pleaded 

Scott,  59  Cal.  341.  not  guilty,  a  jury  was  impaneled  and 

Capital  Cases. — The  court  will  permit  sworn,  and,  at  the  conclusion  of  the 
the  prisoner  to  retract  his  plea  of  case  on  the  part  of  the  prosecution, 
guilty  in  a  capital  case,  and  to  plead  defendant,  with  the  consent  of  the  dis- 
not  guilty.  U.  S.  v,  Dixon,  i  Cranch  trict  attorney,  withdrew  his  plea  and 
(C.  C.)4I4.  pleaded  guilty  of  murder  in  the  see- 
In  Com.  V.  Chapman,  11  Cush.  ond  degree,  which  plea  was  accepted 
(Mass.)  422,  where  the  deifendant  was  by  the  court,  but  no  sentence  was  pro- 
indicted  for  murder,  the  court  refused  nounced.  On  a  subsequent  day,  on 
to  allow  him  to  withdraw  his  plea  of  application  of  the  defendant,  the  dis- 
not  guilty  and  to  demur  to  the  indict-  trict  attorney  assenting  thereto,  the 
ment,  but  consented  to  hear  the  objec-  court  permitted  the  plea  to  be  with- 
tions  on  a  motion  to  quash  the  indict-  drawn,  and  defendant  again  pleaded 
ment.  not  guilty,  and  under  this   plea  the 

Motion  to  <^aaih. — It  has  been  held  trial  was  had.     It  was  held  that  the 

that  the  court  will  always  allow  a  plea  withdrawal  of  the   plea  of  guilty  of 

of  not  guilty  to  be  withdrawn  in  order  murder  in  the  second  degree  involved 

to  hear  a  motion  to  quash.     NichoUs  v,  a  waiver  of  the  benefit  of  the  impli- 

State,  5  N.  J.  L.  539.  cation  which  existed,  so  long  as  the 

See  Richards  v.  Com.,  81  Va.  no,  plea  remained,  of  an  acquittal  of  the 

citing  authority  (Bishop)  to  the  effect  higher  crime,  and  it  ceased  to  be  a 

778 


Plaa.  ARRAIGNMENT  AND  PLEA.        Plea  of  Guilty. 

not  be  granted,  however,  where  a  plea  of  guilty  was  entered  vol- 
untarily  without  any  undue  influence,*  nor  where  no  reason  what- 
ever is  assigned  for  the  change ;  *  and  it  has  been  held  that  no 
withdrawal  and  substitution  should  be  allowed  after  sentence 
pronounced.* 

e.  Effect  of  Withdrawal.— The  effect  of  withdrawing  a 
plea  is  to  render  it  functus  officio^  and  it  cannot  afterwards  be  given 
in  evidence  against  the  accused.*  If,  however,  it  be  withdrawn 
conditionally  for  a  special  purpose,  and  that  purpose  fails,  then 
the  effect  is  to  reenter  the  withdrawn  plea.* 

7.  Plea  of  Guilty—^z.  What  it  Amounts  to. — The  plea  of 
guilty  amounts  to  an  acknowledgment  of  the  facts  charged  in 
the  indictment ;  but  whether  such  facts  constitute  an  offense  is 
left  open,  to  be  decided  by  the  court.*    It  is  also  in  some  cases  a 

defense.       People   v,   Cignarale,   no  after  the  overruling  of  a  demurrer  the 

N.  Y.  23.  withdrawn   plea  would    nof   be  con- 

1.  U.  S.  V,  Bayaud,  21  Blatchf.  (U.  sidered  reentered,  thus  necessitating 
S.)  217.  See  also  State  v.  Buck,  59  another  plea.  And  in  Hatfield  v.  State 
Iowa  382;  State  v.  Reininghaus,  43  (Ind.,  1894),  36  N.  £.  Rep.  664,  Gavin, 
Iowa  149;  People  v.  Lennox,  67  Cal.  J.,  dissenting,  the  holding  was  the 
113;  Mounts  zr.  Com.,  89  Ky.  274;  Ter-  same  as  in  the  case  last  cited,  the 
ritory  v.  Cook  (N.  Mex.,  1893),  33  Pac.  plea  being  withdrawn  to  make  a  mo- 
Rep.  1022.  tion  to  quash. 

2.  GriflBth  v.  State,  36  Ind.  406;  6.  Crow  v.  State,  6  Tex.  334;  Flet- 
Com.  V.  Winton,  108  Mass.  485.  cher  v.  State,  12  Ark.  169;   State  v. 

S.  Reg.  V,  Sell,  9  C.  &  P.  346;  38  E,  Levy,  119  Mo.  434. 

C.  L.  146.  Legal    Suffloieiioy    of    Facts.  —  Thus 

In  Monahan  v.  State  (Ind.,  1893),  34  where  an  indictment  charged  the  de- 

N.  £.  Rep.  967,  the  court  advised  the  fendant  with   "feloniously"  inflicting 

defendant  that  he  might  withdraw  his  a    wound    less    than    mayhem,    and 

plea  of  guilty  at  any  time  before  sen-  omitted    the    statutory   definition    of 

tence,  but  of  this  privilege  defendant  the  ofifense,  it  was  held  that  since  the 

did  not  avail  himself.      It  was  held  indictment  charged  no  offense  against 

not  an  abuse  of  discretion  to  refuse  the  law  none   was  confessed   by  the 

to  permit  him   to  withdraw   it  after  plea  of  guilty.     State  v,  Watson,  41 

sentence.  La.  Ann.  598. 

But  see   Myers  v.  State,  115   Ind.  So  an  appeal  from  a  conviction  on  a 

554,    where   the   withdrawal   was    al-  plea  of  guilty  cannot  call  into  question 

lowed  even  after  sentence.  the  facts  charged,  nor  the  regularity 

4.  People  V.  Ryan,  82  Cal.  617.  and  correctness  of    the   proceedings, 

A.  Plea    Considered    Retatered. — The  but  brings  up  for  review  merely  the 

effect  of  a  stipulation  made  on  with-  question  whether   the   facts  charged 

drawing  a  plea  of  not  guilty,  that  if  and  admitted  by  the  plea  constitute  an 

the  motion  to  quash  is  overruled  the  offense  under  the   laws  and  constitu- 

trial  shall  immediately  proceed,  is  to  tion.     State  v,  Warren,  113   N.  Car. 

reenter   the  plea  after  such  overrul-  683. 

ing.  Morton  v.  People,  47  111.  468.  What  Confessed  by  Plea  of  Onilty— 
See  People  v,  Bradner,  107  N.  Y.  i;  Voluntary  Manslaughter, — To  an  in- 
Hensche  v.  People,  16  Mich.  46.  dictment  for  murder  the  following  was 
And  where  leave  to  withdraw  was  the  plea:  **  The  defendant,  by  leave 
given  "  for  no  other  purpose  "  than  to  of  the  court,  withdraws  his  plea  of 
enable  the  defendant  to  plead  a  former  not  guilty  heretofore  pleaded,  and  now 
conviction,  which  plea  was  not  sus-  pleads  that  he  is  not  guilty  of  murder 
tained,  the  trial  may  proceed  without  in  the  first  or  second  degree  or  invol- 
other  or  further  plea.  Gormley  v*  untary  manslaughter,  but  confesses 
State,  37  Ohio  St.  120.  that  he  is  guilty  of  voluntary  man- 
But  see  People  v,  Monaghan  (Cal.,  slaughter."  This  plea  was  held  to 
i^)>  36  Pac.  Rep.  511,  holding  that  confess  everything  but  the  intent,  and 
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waiver  of  formal  defects.* 

b.  How  Made  and  Accepted. — The  plea  of  guilty  must  be 
voluntarily  and  sensibly*  made  by  the  accused,  induced  by  no- 
fear  of  punishment,'  nor  hope  of  leniency  ;*  and  of  this  the  court 

no  proof  of  the  venue  was  necessary,  imperfectly  stated,  or  is  stated  in  verjr 

Hines  i^.  State,  9  Humph.  (Tenn.)  720.  general   terms,  a  verdict  or  plea  of 

Confesses  Every   Count, — A    plea  of  guilty  cures  the  defective   averment, 

guilty   is    an   acknowledgment   of  all  although  such  averment  may  be  bad 

that   the   indictment    or    information  on    demurrer    or    motion    to    quash, 

contains,  and  will  be  presumed  to  have  State  v.  Knowles,  34  Kan.  393. 

been  directed  to  every  count.     People  Pendancy  of  Former  Indiotment. — A. 

V,  Morris,  80  Mich.  634.  plea  of  guilty  and  sentence  thereon  is- 

Correctness  of  Initials t  etc.  ^  Admitted,  a  waiver  of  the  defense,  otherwise 
— A  plea  of  guilty  of  necessity  admits  valid,  of  the  existence  of  a  former  in- 
the  correctness  of  initials  and  surname  dictment  in  the  same  court,  for  the 
used  in  the  indictment  to  designate  same  offense,  which  had  never  been 
the  defendant.  If  incorrectly  desig-  quashed.  State  v.  Webb,  74  Mo.  333. 
nated,  he  could  have  pleaded  in  abate-  See  State  v.  Eaton,  75  Mo.  586.  over^ 
ment;  but  after  verdict,  or  plea  of  ruling  so  much  of  State  v.  Webb,  74. 
guilty,  its  legal  equivalent,  it  is  too  Mo.  333,  as  affirms  a  former  indict- 
late  to  raise  the  point.  State  v.  John-  ment  to  be  otherwise  a  valid  defense, 
son,  93  Mo.  317.  2.  A  German,  ignorant  of  English, 

Admission  of  Larceny  of  Several  Ar^  indicted  for  murder,  without  advice  of 

tides. — A  plea  of  guilty  to  a  charge  of  counsel  confessed  the  killing  through 

the  larceny  of  several  articles  as  one  an  interpreter,  who  informed  the  court 

act  and  for  a  use  to  which  all  were  to  that  he   did    not   believe  the  accused 

be  put  is  an  admission  of  the  larceny  comprehended  the  situation,  but  talked 

of  them  all.  People  v.  Town,  53  Mich,  like  an  idiot.     Held^  that  an  entry  of  a 

488.  plea  of  guilty  was  erroneous.   Gardner 

Previous  Conviction  Charged. — If  the  v.  People,  106  111.  76.  See  infra^  III,  4. 

defendant  pleads    "guilty  of  the  of-  Sanity  of   Aoouied.  —  Under    Texas 

fense  as  charged  in   the  indictment,"  Code   Cr.    Proc,   art.  518,   providing 

and  the  indictment  charges  petit  lar-  that  a  plea  of  guilty  shall  not  be  re- 

ceny  committed  after  a  previous  con-  ceived  unless  defendant  is  sane,   his 

viction  for  petit  larceny,  the  plea  con-  sanity  must  be  shown  before  convic- 

fesses  the  offense  charged,  which  in-  tion;    and    a    new   trial   will   not    be 

eludes   the   previous  conviction,   and  granted   on   the   ground  of  insanity, 

under  the  Code  the  defendant  must  be  where  the  defendant  was  convicted  oa 

sentenced    for    a    felony.     People  v.  a  plea  of  guilty,  when  the  testimony 

Delany,  49  Cal.  394.  upon    which    his    counsel    rely    was 

Plea  Equivalent  to  Plea  of  Guilty. —  known   to   them   at   the   time   of   the 

Where   an  information  charged  a  re-  trial.     Burton   v.    State  (Tex.    Crim. 

spondent  with  embezzlement  of  money  App.,  1894),  25  S.  W.  Rep.  782. 

alleged  to  have  been  received  by  him  8.  A  Pxisonor  in  Danger  of  Lynching- 

as  agent  of  the  owners,  and  the  re-  by  a  Mob,  and  on   advice  of  counsel 

spondent  pleaded  that  as  attorney  at  pleaded  guilty  and  was  sentenced  for 

law  he  was  guilty  of  embezzlement  of  life.     Held^  that  the  writ  coram  nobis 

a  less  sum,  less  his  reasonable  fees,  was  applicable,  and  that  the  judgment 

etc.,  such  plea  was  held  equivalent  to  must  be  vacated,  the  plea  withdrawn^ 

a  plea  of  guilty  as  charged.    People  v.  and  new  trial  had.     Sanders  v.  State^ 

Converse,  74  Mich.  478.  85  Ind.  318,  44  Am.  Rep.  29;  State  v, 

1.  Ohio. — By  section  iii,  Ohio  Code,  Calhoun,  50  Kan.  523. 

a  plea  of  guilty  waives  the  right  to  ob-  Where  a  Court  Oivei  a  Prieonerthe  Al- 

ject   to  any  defect   that   might   have  temative  of  either  submitting  to  a  se* 

been  taken  advantage  of  by  a  motion  vere  sentence   or  withdrawing  a  plea 

to  quash  or    by   plea   in    abatement,  of  not  guilty,  pleading  guilty,  paying 

Carper  v.  State,  27  Ohio  St.  572.  a   heavy  fine   and  estopping  himself 

Defeotive  Averment. — Where  an  aver-  from  bringing  error,  a  plea  of  guilty 

ment  which  is  necessary  to  support  a  so  extorted  will  not  sustain  a  convic* 

particular  part  of  a  complaint  or  in-  tion.    O'Hara  v.  People,  41  Mich.  623. 

formation  filed  in   a  criminal  case  is  4.  See  State  v.  Stevens,  71  Mo.  535; 
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must,  in  some  jurisdictions,  satisfy  itself  by  an  examination  of  the 
prisoner.^     This   plea,   especially  in  capital  cases,   will  usually. 

be  accepted  by  the  court  with  reluctance,*  sometimes  only  on 

State  V,  Kring,  71  Mo.  551;  Myers  v.  sufScient  if  conducted  in  the  presence 

State,  115  Ind.  554.  of  officers  of  the  court  and  other  per- 

Mere  Q^iiiioii  of  District  Attorney. —  sons.  But  Bayliss  v.  People,  46  Mich. 
The  fact  that  defendant  pleads  guilty  221,  holds  such  examination  not  neces- 
upon  an  expression  of  opinion  by  the  sarily  defective  because  made  in  open 
•district  attorney  that  the  court  will  court  and  in  the  presence  of  the  prose- 
impose  a  fine  not  exceeding  a  certain  cuting  attorney.  See  also  to  the  same 
;amount  does  not  entitle  him  to  a  new  effect  People  v.  Lewis,  51  Mich.  172; 
.trial  in  the  event  of  sentence  for  pay-  People  v.  Coveyou,  48  Mich.  353. 
ment  of  a  greater  sum.  State  v.  Rein-  Appealed  Cases  Begun  on  fVarrant.^^ 
inghaus,  43  Iowa  149.  .  How.  Stat.,  Michigan,  sec.    9558,  re* 

Flea  Not  InTolantary. — A  prisoner  quiring  it  to  be  ascertained  whether 
who  lets  his  plea  of  guilty  stand  after  a  plea  of  guilty  is  voluntary  or  not,  ap« 
.an  examination  by  the  judge  as  to  plies  to  appealed  cases  begun  on  a 
whether  it  was  voluntary,  and  an  as-  warrant  as  well  as  to  cases  on  infor- 
•surance  that  he  must  inflict  some  mation  or  indictment.  People  v.  Rich- 
punishment  by  way  of  example,  can-  mond,  57  Mich.  399. 
not  complain  that  the  plea  was  ob-  Sufficient  Inquiry. — Where  the  ac- 
itained  by  raising  hopes  of  leniency,  cused  has  changed  his  plea  from  not 
People  V,  Brown,  54  Mich.  15.  guilty  to  guilty,   the    judicial    duty. 

If  the  plea  of  guilty  is  voluntary,  it  under  the   foregoing  statute,  to   see 

is  properly    receivable   by  the  court,  that   the  change   was    not    made   by 

People  V.  Luby,  99  Mich.  89.  undue    influence    is    sufficiently   per- 

Jadgment  Hot  Set  Aside. — The  judg-  formed     by     making     full      inquiry 
4nent  on  a  plea  of  guilty  will  not  be  set  through   interviews  with   defendant's 
Aside  where  the   defendant   was   not  counsel  and    friends,  and  being  con- 
misled  by  anything  said  or  done  by  the  vinced  that  the  change  is  voluntary, 
j>rosecuting  officers,  and  was  not  in-  fair,  and  deliberate.    Henning  v,  Peo- 
duced  to  enter  the  plea  under  the  be-  pie,  40  Mich.  733.     See  also  People  v, 
lief  that   he  would   receive   a  lighter  Lepper,  51  Mich.  196. 
sentence  than  that  imposed.     State  v.  Prima  facie  Evidence  of  Examination. 
Hichardson,    98    Mo.    564.     See    also  — Where  a  prisoner  pleaded  not  guilty, 
Mounts  V.  Com.,  89  Ky.  274.  on  arraignment,  and   four  days  later 

Proof  of  Plea  on  Final  Trial. — Though  appeared  in  court  and  obtained  leave 

^warned  by  the  justice  of  the  probable  to  withdraw  his   plea,  and  thereupon 

•consequences  of  his  plea,  the  accused  voluntarily  withdrew  it  and  pleaded 

.on  his  examining  trial  pleaded  guilty,  guilty,  and  six  days  afterwards,  being 

upon   the  suggestion   of  the  injured  arraigned  for  sentence,  was  asked  if 

party  that  to  do  so  would  secure  the  he  bad  anything  to  say  why  judgment 

.lightest  penalty.     Proof  of  this  plea  should  not  be  pronounced,  and  made 

on  final  trial  was   objected  to.     Held^  no  objection. — it  was  held  that  the  ap- 

that  the  objection  was  properly  over-  plication   for  leave  to   withdraw  the 

ruled.     Rice  v.    State,  22  Tex.    App.  plea  of  not  guilty  was   a  direct  call 

<654.     See   State   v.    Briggs,   68    Iowa  upon  the  judge  to  satisfy  himself,  as 

.416.  required  by  statute,  that   the   plea  of 

1.  Midhigan — Examination  by  Judge,  guilty   was  voluntary,   and   that   the 

— Under  Michigan  Public  Acts,  1875,  circumstances  made  out  sl  prima  facie 

p.  140,  there  should  be  an  examination  case  that  he  did  so.    People  v,  Fergu- 

by  the  judge  to  see  whether  a  plea  of  son,  48  Mich.  41. 

guilty  is  voluntary  or  not,  involving  a  2.   Harris  Cr.  L.  373,  where  it  is  said 

search  into  the  depositions  or  similar  the  reason  of  this  is  obvious;  the  de- 

>evidence,  and  a  personal  examination  fendant  may  not  fully  understand  the 

•outside  of  the  routine  business  of  the  nature  of  the  charge,  he  may  be  ac- 

*court  and  apart  from  the  prosecuting  tuated  by  a  morbid  desire  for  punish- 

^ttorney.  Edwards  v.  People,  39  Mich,  ment,  etc. 

760.     See  infra.  III,  4.  Preenmption  »i  to  Banity— Texas.— Or- 

In  People  v,  Stickney,  50  Mich.  99,  dinarily  the  sanity  of  a  defendant  is 

:it  is  held  that  this  examination  is  not  presumed  untU  the  contrary  is  made 
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due  advisement  to  the  prisoner  of  its  consequences;^  and  a 
reasonable  time  has  been  allowed  before  having  it  entered  so  that 
the  defendant  could,  if  he  desired,   retract   it  and  plead  not 

guilty.* 

c.  Effect — Judgment. — A  defendant,  by  pleading  guilty, 
waives  his  right  to  a  trial  by  jury,'  and,  no  finding  being  neces- 
sary, the  judgment  follows  the  plea,  as  upon  conviction.'*     But, 

to  appear,  but  in  prosecutions  for  ManadiiiMtts — ^Plea  Vot  Showing  De- 
crime,  if  it  be  proposed  to  plead  guilty,  ^M  of  Crime. — Under  Mass.  Stat.,  an 
the  very  reverse  of  this  presumption  indictment  for  murder,  in  the  usual 
is  the  rule,  and  the  law  assumes,  until  form,  is  sufficient  to  charge  the  crime 
it  is  made  otherwise  to  appear,  that  of  murder  in  the  first  degree;  and,  un- 
the  accused  is  insane  or  has  been  im-  der  such  an  indictment  a  plea  of  guilty 
properly  influenced.  Sanders  t/.  State,  of  murder  in  the  first  degree  will  au- 
i8  Tex.  App.  372.  See  Burton  v.  thorize  a  sentence  of  death,  although 
State  (Tex.  Crim.,  App.  1894),  25  S.  W.  the  plea  does  not  set  out  the  particu- 
Rep.  782.  lar  facts  which  show  that  the  crime 

1.  Com.  V,  Battis,  i  Mass.  95.  was  murder  in  the  first  degree.   Green 
Texas — Applies  to  Felonies  Only. — The  v.  Com.,  12  Allen  (Mass.)  155. 

article  in  the  statute  which  says,  '*  If  California — ^Prior  Conviction. — Where 

the  defendant  pleads  guilty,  he  shall  a  defendant  who  is  charged  by  infor- 

be  admonished  by  the  court  of  the  con-  mation   with  petit  larceny,  and   also 

sequences,"  refers  entirely  tp  felonies,  with  previous  convictions  of  the  same 

Berlinger  v.  State,  6  Tex.  App.  181.  offense,  on  his  arraignment  pleads  not 

2.  Com.  V.  Battis,  i  Mass.  95.  guilty  to  the   principal  offense,   but 
8.  People  V,   Lennox,  67  Cal.   113;  confesses  the  prior  convictions,  it  is 

Com.  V.  Mahoney,  115  Mass.  151.  error  to  read  to  the  jury  the  portion 

In  Scott  V.  State,  29  Tex.  App.  217,  of  the  information  relating  to  the  pre- 

a  trial  was  had  though  the  defendant  vious  convictions,  or  to  offer  any  evi- 

pleaded  guilty.  dence  thereon,  or  to  instruct  the  jury 

4.  Griffith  v.  State,  36  Ind.  406;  Har-  to  find  whether  the  defendant  had  suf- 

ris  Cr.  L.  373.  fercd  a  previous  conviction.      There 

** After  a   plea  of    guilty  there  is  are  special  provisions  in  the  Code  to 

nothing  further  for  a  court  to  do  than  the  contrary.      People  v.  Meyer,  73 

to  pronounce  sentence.     The  plea  of  Cal.  548.     See  also  People  v,  Carlton, 

guilty    is  like    a  verdict    of    guilty.  57  Cal.  559;  People  v.  Brooks,  65  Cal. 

There  is  no  duty  of  the  court  to  *con-  295;  Ex  p.  Young  Ah  Gow,  73  Cal. 

vict,*  but  only  to  sentence.'*'  Learned,  448. 

P.J.,  in  People  v,  McEwen,  67  How.  IXlinois  Btatnte  Comtraed. — ^The  power 

Pr.  (N.  Y.)  105.  of  the  court,  on  plea  of    guilty,   to 

Crimes  Pnnisliahle  by  Death  or  Life-  render  judgment  and  award  execu- 

imprisonment. — The    N.   Y.   Code   Cr.  tion  thereon,  expressly  conferred  by 

Pr.,  sec.  332,  provides  that  no  con  vie-  section   173  of  the  Code,  is  not  im- 

tion  shall  be  had  on  the  plea  of  guilty  paired  by  section  158,  which  provides 

in  cases  where  the  crime  is  punishable  that  *'  in  all  cases"  where  punishment 

by    death   or  imprisonment  for  life,  shall  be  by  confinement  in  the  peni- 

This,  however,  does  not  forbid  a  con-  tentiary  the  jury  shall  prescribe  the 

viction  on   a  plea  of  guilty  of   man-  term;  the  words  "in  all  cases"  must 

slaughter  in  the  second  degree,  though  be   taken   to  mean  cases  tried  by  a 

the  indictment  was  for  murder  in  the  jury.     Blevings  v.  People,  2  111.  172. 

first  degree.  People «/.  Smith  (Supreme  Plea  of  Ghiilty  Sqvivalent  to  Oon^etion. 

Ct.),  28  N.  Y.  Supp.  912.  — Upon  a  plea  of  guilty  the  defendant 

The  Proof  to  sustain  the  indictment  is  convicted  of  the  crime  without  a 

is  furnished  the  state  by  the  plea  of  trial,  and  this  conviction  is  a  good  de- 

guilty.     Shelton  v.  State,  30  Tex.  431.  fensc  upon  a   plea  of  former  convic- 

Withont  Plea  or  Proof.— It  is  en  or,  tion,  if  he  is  again  indicted  for  the 
however,  to  impose  sentence  without  same  offense,  although  no  judgment 
a  plea  or  an  admission  of  guilt,  or  was  pronounced  by  the  court  upon 
without  proof  of  same.  Decker  v.  the  plea  of  guilty.  People  "  Gold- 
People,  25  Hun  (N.  Y.)  67.  stein,  32  Cal.  432. 
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though  the  sentence  be  pronounced  by  virtue  of  statutory  pro- 
visions, it  need  not  follow  the  plea  eo  instanti^  but  may  be  post- 
poned till  a  subsequent  term.* 

In  some  of  the  states  there  are  provisions  for  the  taking  of 
evidence  on  a  plea  of  guilty  of  murder,  that  the  degree  may  be 
ascertained  and  the  proper  punishment  assessed.' 

d.  Appeal  from  Judgment, — The  right  of  appeal  from  a 
judgment  is  in  some  of  the  states  at  least  governed  by  statute."* 

Jeopardy  Attaohes  on  Plea  of  Guilty. —  prosecuting  attorney,  after  the  entry 

Where  a  defendant  pleads  guilty  be-  of  a  plea  of   guilty,  cannot,  w«th  or 

fore  a  court  of  competent  jurisdiction,  without  the  consent  of  the  court,  law- 

and  all  steps   required  by  law   have  fully  agree  with  the  defendant  that  he 

been  taken,  so  that  there  remains  noth-  may  depart  from  count  without  sen- 

ing  to  be  done  but  to  assess  the  punish-  tence,   subject  to  rearrest   and    sen- 

ment,  he  has  been  placed  in  jeopardy,  tence  if  he  shall  commit  another  of- 

and  cannot  again  be  put  on  trial  for  fense  of  a  similar  character.     Gray  z/. 

the  same  offense.     Boswell  v»  State,  State,  107  Ind.  177. 

Ill  Ind.  47.  In  Now  York  the  court  of  sessions 

Entitled  to  Bill  of  Ezoeptions. — A  de-  may  suspend  sentence  during  defend- 

fendant,  sentenced  on  a  plea  of  guilty,  ant's  good  behavior,  upon  his  plead- 

is  entitled  to  a  bill  of  exceptions  show-  ing  guilty,  and  upon  his  subsequent 

ing  the  action  of  the  court  on  a  mo-  arrest  for  another  crime  may  sentence 

tion  to  set  aside  the  judgment.     State  him.     People  v.  Graves,  31  Hun  (N. 

V,  Kring,  71  Mo.  551.  Y.)  382. 

Corrupt  Agreement.  —  Two  or  more  2.  Thurman  ».  State,  54  Ark.  120; 
informations  were  pending  against  People  v.  Felix,  45  Cal.  163. 
the  same  person  for  the  unlawful  sale  8.  In  California  there  is  such  a  pro- 
of intoxicating  liquors.  He  pleaded  vision,  but  this  does  not  mean  a  trial, 
guilty  to  one,  under  an  agreement  with  and  it  is  not  necessary  that  the  deter- 
the  prosecuting  attorney  that  his  fine  mination  be  expressed  in  any  particn- 
should  be  limited,  the  other  informa-  lar  form.  Any  decision  or  judgment 
tions  dismissed,  and  his  permit  not  to  which  shows  the  conclusions  derived 
be  forfeited.  This  was  held  to  be  a  from  the  examination  is  a  compliance 
corrupt  agreement,  not  entitling  the  with  the  statute.  People  v.  Noll,  20 
defendant  to  relief  even  though  he  be  Cal.  164. 
innocent.  Golden  v.  State,  49  Ind.  424.  In  Iowa  the  provisions  and  decisions 

Dnplioity    Cured.  —  Defendant    was  are  the  same  as  above,  in  California, 

charged  in  the  same  indictment  with  State  9.  Cumberland  (Iowa,  1894),  58 

two  distinct  ofifenses,  but,  before  any  N.  W.  Rep.  885. 

evidence  was  introduced,  the  district  Texas. — In  a  prosecution   for  mur- 

attorney  dismissed   as  to    the  count  der,  where    the    defendant    pleaded 

charging  one  of  the  offenses,  and  the  guilty,  and  the  court  submitted  the 

defendant    pleaded    guilty  as  to  the  case  to  the  jury   to  find   the  degree 

other;  it  was  held  that  the  duplicity  and  assess  the  punishment,   counsel 

was  cured  and  that  the  defendant  was  agreed  that  only  evidence  of  the  sher- 

properly  convicted.     State  t^.  Buck,  59  iff  would   be  submitted,   and,    under 

Iowa  382.  articles  517-519  Code  Cr.  Proc,  pro- 

1.  Indiana. — Under  sec.  1767,  Ind.  viding  that  a  plea  of  guilty  will  not 
Rev.  Stat.,  upon  a  plea  of  guilty,  the  be  received  unless  it  appears  that  de- 
court  is  not  bound  to  pronounce  judg-  fendant  is  sane  and  not  influenced  by 
ment  co-instanti^  but  may  delay  it  for  fear  or  hope  of  pardon,  the  court 
the  purpose  of  hearing  testimony  as  asked  certain  questions  in  relation  to 
to  aggravating  or  palliating  circum-  his  plea.  Held,  that  such  questions 
stances.  Smith  v,  Hess,  91  Ind.  424.  did  not  violate  such  agreement.  Bur- 
But,  under  this  statute,  if  sentence  ton  v.  State  (Tex.  Crim.  App.,  1894), 
be  not  pronounced  at  the  time  the  plea  25  S.  W.  Rep.  782. 
is  entered,  it  is  the  duty  of  the  court  4.  MiMonri.— Under  Missouri  Rev. 
to  place  him  in  the  custody  of  the  Stat.,  giving  one  who  is  "convicted" 
sheriff    until    sentence.       Thus    the  beforea  justice  for  certain  misdemean- 
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8.  Plea  of  Hot  Guilty  or  Oeneral  Itfae— a.  Generally. — Where 
the  prisoner,  on  being  charged  with  the  offense,  answers  "not 
guilty,"  he  is  said  to  plead  the  general  issue.*  Such  plea  is  a 
continuous  denial  of  each  allegation  of  the  indictment  and  of 
every  statement  of  witnesses  testifying  against  the  defendant,* 
and  by  it  all  the  material  averments  of  the  indictment,  includ- 
ing  the  locus  delicti^  are  put  in  issue.' 

b.  Defenses  under  Not  Guilty.— A  special  plea  tendering 

ors  the  right  of  appeal,  the  case  of  for  murder,  a  man  cannot  plead  that 
one  who  pleads  guilty  is  not  included,  the  killing  was  done  in  his  own  de- 
State  V,  Haller,  23  Mo.  App.  460.  fense  against  a  burglar:  he  must  plead 

Indiana. — The  Indiana  statute  con-  the    general    issue — not    guilty — ^and 

fers  no  right  of  appeal  from  the  judg-  give  the  special  matter  in  evidence, 

ment  of  a  justice  on  a  plea  of  guilty.  The  pleading  of  the  general  issue  lays 

Holsclaw  V,  State,  114  Ind.  506.  upon  the  prosecutor  the  task  of  prov- 

Iowa— State  May  Appeal. — Under  sec.  ing  every  material  fact  alleged  in  the 
5094,  Iowa  Rev.  Stat.,  i860,  the  state,  indictment  or  information;  while  the 
in  a  criminal  trial  before  a  justice  accused  may  give  in  evidence  any- 
of  the  peace,  has  the  right  of  appeal  thing  of  a  defensive  character." 
to  the  district  court,  as  well  as  the  Oeneral  uui  Several  Pleas. — Defend- 
defendant ;  and  upon  such  appeal  in-  ants  in  an  indictment  have  a  right  to 
quiry  may  be  made  into  the  circum-  plead  severally  not  guilty;  but  a  gen* 
stances,  in  order  to  settle  and  fix  the  eral  plea  of  not  guilty  by  all  the  de- 
amount  of  the  fine  or  punishment,  fendants  is,  in  law,  a  several  plea, 
though  the  defendant  plead  guilty  State  v.  Smith,  2  Ired.  (N.  Car.)  402. 
below  and  though  the  plea  has  not  Not  Ghiilty  and  Demurrer. — Defendant, 
been  withdrawn  in  the  district  court,  in  a  prosecution  for  felony,  may  plead 
Especially  is  this  so  where  the  plea  not  guilty  and  demur  at  the  same 
and  judgment  were  entered  in  the  time;  and  if  the  demurrer  is  overruled, 
absence  of  the  prosecutor,  and  before  the  trial  proceeds  on  the  plea  as  if  the 
the  day  fixed  for  trial.  State  v.  Fait,  demurrer  had  not  been  filed.  State  v, 
22  Iowa  140.  McCoy,  iii  Mo.  517.     See  People  v. 

Independently  of  Statute. — If  the  de-  Villarino.  66  Cal.  228. 

fendant  pleads  guilty  in  a  proceeding  2.  State  v,  Whitney,  7  Oregon  386. 

against  him  in  the  mayor's  court  of  a  8.  People  v.  Aleck,  61  Cal.  137. 

city  of  the  fourth  class,  he  is  not  en-  Proof  by  Proeeoution. — The  locus  delicti 

titled   to  appeal   from   the  judgment  being  put  in  issue  by  the  plea  of  not 

entered  on  such  plea,  notwithstanding  guilty,  it  is  of  course   necessary  for 

that  there  is  no  express  denial  or  lim-  the   prosecution  to   prove  it  as  laid, 

itation  either  by  statute  or  municipal  People  v,  Bevans,  52  Cal.  470;  People 

ordinance   of  the  right  of  appeal  in  v.  Parks,  44  Cal.  105;  People  v.  More, 

such    case.     Edina   v.    Beck.  47  Mo.  68  Cal.  500;   People  v.  Roach,  48  Cal. 

App.  234.  382;  Field  v.  State,  34  Tex.  39:  Thomas 

1.  Harris  Cr.  L.  380.  v.  Com.,  22  Gratt.  (Va.)  912. 

Here   it  is  further  said  :  "  This  is  Prior   Conviction. — Under  an   infor- 

much   the  most  common  and  advan-  mation  for  petit  larceny,  which  also 

tageous    course    for   the  prisoner  to  charges  a   prior  conviction  of  a  like 

take;  unless,  indeed,  he  pleads  guilty,  offense,  a  plea  of  "not  guilty  of  the 

and  thereby  the  court  is  induced  to  offense    charged"   puts   in   issue  the 

take  a  more  lenient  view  of  his  case,  principal  offense,  and  also  the  charge 

Pleading  the  general   issue  does  not  of  prior  conviction.  People  t/.Gutierez. 

necessarily    imply   that   the   prisoner  74  Cal.  81. 

contends  that  he  did  not  do  the  actual  An    Indictment   for  Murder   charges 

deed  in  question,  inasmuch  as  it  does  every  grade    of    unlawful    homicide, 

not  prevent  him  from  urging  matter  and  a  plea  of  not  guilty  puts  in  issue 

in  excuse  or  justification.     More,  this  the  guilt  of  the  defendant  as  to  every 

is  practically  the  only  way  in  which  grade  and  degree  of  homicide  prohib- 

he  can  urge  the  matter  in  excuse  or  ited  by  law.     Reynolds  v.  State  (Fla., 

justification.     Thus,  on  an  indictment  1894),  16  So.  Rep.  78. 
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an  issue  covered  by  the  plea  of  not  guilty  is  improper  and 
demurrable,*  the  rule  being  that  under  the  latter  plea  the  de- 
fendant may  give  in  evidence  everything  which  negatives  the 
allegations  in  the  indictment  or  complaint  and  all  matters  of  ex- 
cuse or  justification.* 

likMiiity. — Thus  the  defense  of  insanity  may  be  introduced  under' 
the  general  issue.' 

1.  Pensacola  Gas  Co.  v,  Pebley,  35  ceedings  had  in  all  respects  as  if  he 

Fla.  381;  State  v,  Evans,  33  W.  Va.  had     formally    pleaded    not     guilty. 

417;  State  V.  Howard,  2  Brev.  (S.  Car.)  State  v.  Andrews,  27  Mo.  267;  State  v. 

165.  Braunschweig,  36  Mo.  397;  Thomas  v, 

Waiver—JoinlAg  Inue.— In   Hirn  v.  State,  6  Mo.  457;  Ross  v.  State,  9  Mo. 

State,  I  -Ohio  St.  15,  it  was  held  that  696:    Neales    v.    State,    10    Mo.    500; 

the  state,  by  demurring  generally  or  Maeder  v.  State,  11  Mo.  364;  Austin 

taking  issue  on  any  such  special  plea,  v.  State,  11  Mo.  366;  Lewis  v.  State, 

waived   the   irregularity  of   pleading  11  Mo.  366;   Stale  v*  Moody,  24  Mo. 

the  special  plea  when  the  general  is-  560;  State  v.  Devlin,  25  Mo.  174. 

sue  should  have  been  pleaded.  Illinoii. — The  provision  of  the  Crim- 

Indiana. — It  being  provided  by  the  inal  Code  which  declares  that   upon 

Code  of  Indiana  that  every  matter  of  arraignment  it  shall  be  sufficient  for 

defense  may  be  proved  under  the  oral  the  accused,  **  without  complying  with 

plea  of  the  general  issue,  special  pleas  any  other   form,   to  declare   himself 

in  bar  are  not  usual;  yet  the  practice  orally  by  himself  or  his  attorney  that 

is  still  recognized.     State  v,  Barrett,  he  is  not  guilty"  dispenses  with  all 

54  Ind.  434.     This  provision  is  held  other  pleas.      Hankins  v.  People^  106 

not  to  take  away  from  the  defendant  111.  62S. 

the  right  to   plead  specially  any  de-  Where,  After  Pleading  Vot  Onilty,  any- 

fense   which  before    that    enactment  thing  occurs  that  is   available  as  a 

might  have  been   pleaded  specially,  defense,  the  defendant  can  only  avail 

Clem  V,  State,  42  Ind.  420.     But  it  is  himself  of  it  by  a  subsequent  plea, 

held  that  the  Supreme  Court  will  not  People  v.  Benjamin,  2  Park  Cr.  Rep. 

reverse  a  judgment  for  an  error  of  the  (N.  Y.)  201. 

•court  below  in  rejecting  a  special  plea,  2.  People  v,  Benjamin,  2  Park  Cr. 
«ven  though  such  may  be  received  Rep.  (N.  Y.)  201. 
under  the  statute.  Neaderhouser  v.  Former  Jeopardy  may  be  given  in  evi- 
State,  28  Ind.  257.  dence  under  the  general  issue.  Dan- 
Former  Conviotion  or  Aoquittal  is  ad-  neburg  v.  State,  20  Ind.  181. 
missible  in  Indiana  under  the  general  Jorisdiotion  —  North  Carolina.  — 
issue,  under  the  above  statute.  Brink-  Courts  have  jurisdiction  only  of  of- 
man  v.  State,  57  Ind.  76;  Danneburg  fenses  committed  within  the  territorial 
V.  State,  20  Ind.  181.  boundaries  of  their  state;  and  if  they 

In  Alabama  and  New  York  the   op-  are  committed  in  another  state,  that  is 

posite  has  been  held,  making  it  neces-  a  matter  of  defense  under  the  plea  of 

fiary  for  a  defendant  to  avail  himself  not  guilty.     State  v,  Mitchell,  83  N. 

of  former  conviction  or  acquittal  by  Car.  674. 

special  plea.     Rickles  v.  State,  68  Ala.  In  Iowa,  however,  it  was  held  that 

538;  People  V.  Benjamin,  2  Park.  Cr.  the  courts   would    not    consider    the 

Rep.  (N.  Y.)  201.  question  of  jurisdiction  on  a  plea  of 

In  Nebraska  it  was  held  that  where  a  not  guilty.     State  v.  Day,  58  Iowa  678. 

defendant  pleads  not  guilty  he  cannot,  MUnomer  has  been  held  not  available 

in  connection  with  such  plea,  by  other  under  plea  of  not  guilty.      People  v. 

pleas  raise  questions  in  respect  to  a  Smith,  i  Park  Cr.  Rep.  (N.  Y.)  329. 

former  conviction.     Marshall  «/.  State,  8.   People   v.   Olwell,    28   Cal.   461; 

6  Neb.  120.  People  v.  McElvaine,  125  N.  Y.  596. 

Mifsovri. — By  statute  in  Missouri  it  Defendant,  when  called  to  the  stand 
is  provided  that,  in  all  cases  where  the  to  plead,  answered:  "  I  admit  the  kill- 
defendant  does  not  confess  the  indict-  ing,  but  was  insane  at  the  time  of 
ment  to  be  true,  a  plea  of  not  guilty  the  commission  thereof;  therefore,  not 
shall  be  entered,  and  the  same  pro-  guilty."    Held,  that  the  court  properly 
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c.  Trial. — A  plea  of  not  guilty  to  an  indictment  in  a  criminal 
case  puts  the  accused  upon  the  country ;  and  the  trial  on  this  plea 
must  be  by  jury/  who,  in  order  to  convict,  must  find  from  the 
evidence  that  the  defendant  is  guilty.*  It  seems  that  a  technical 
joinder  of  issue  on  a  plea  of  not  guilty  is  unnecessary.' 
•  d.  Several  Pleas. — ^Where  the  pleas  of  autrefois  acquit  (or 
autrefois  convict)  and  not  guilty  are  submitted  together,  the 
former  should  be  tried  first;*  but  the  jury  must  pass  on  both 
pleas,  and  their  verdict  respond  separately  to  the  issues  so  raised.^ 
These  pitas  need  not  be  tried  by  separate  juries.* 

tntered   the    plea  of    not    guilty,   as  People  v.  Fnqua,  6i  Cal.  377;  People 

under  that  plea  any  defense  could  be  v.    Helbing,   59    Cal.   567;   People  v. 

made.     State  v.  Potts,  100  N.  Car.  457.  O'Leary  (Cal.,  1888),  16  Pac.  Rep.  884; 

OaorgijL — Under  the  laws  of  Georgia  Dominick  v.  State,  40  Ala.  680;  Solli- 

InsanitymMj/ be  shown  under  the  gen-  day  f.  Com.,  28  Pa.    St.  13;   State  v. 

eral  plea  of  not  guilty,  not  by  special  Hudkins,  35  W.  Va.  247. 

plea.     Danforth  v.  State,  75  Ga.  614.  A  defendant  pleaded  not  guilty  and 

Wisooniia.^— Where,  under  the  Wis-  a  former  conviction.  Trial  was  had  on 

consin  statute,  the  accused  specially  the  latter  plea,  the  verdict  being  that 

pleads  insanity,   the   trial   upon   that  the  former  conviction  was  procured  by 

issue  and  the  trial  upon  the  plea  of  fraud  and  collusion  and  was  no  bar  to 

not  guilty  must  be  treated  as  one;  and  the  prosecution.     It  was  held  that  a 

no  motion  to  set  aside  the  verdict  upon  conviction  could  not  follow  from  such 

the  special  plea  need  be  made  by  the  verdict  without  a  trial  upon  the  issue 

accused    until   he   is   convicted    upon  made  by  the  plea  of  not  guilty.     Mc- 

tiis   plea  of    not  guilty.     Bennett   v.  Farland  v.  State,  68  Wis.  400.  ' 

State,  57  Wis.  69.  Instractions  to  tho  Jury  to  find  upon 

1.  State  V.  Lockwood,  43  Wis.  403,  the  plea  of  former  conviction  and  pro- 
^n  which  Ryan,  C.J.,  says:  '*  The  rule  ceed  no  further,  if  the  evidence  sus- 
is  universal  as  to  felonies  ;  not  quite  so  tains  it,  are  proper;  and  if  the  jury  dis- 
as  to  misdemeanors.  But  the  current  regard  this  and  find  only  on  the  plea 
of  authority  appears  to  apply  it  to  both  of  not  guilty,  it  is  error  for  which  the 
classes  of  crime:  and  this  court  holds  case  will  be  reversed,  and  this  though 
that  to  be  safer  and  better  alike  in  not  complained  of  in  the  court  below, 
principle  and  practice.  The  right  of  if  it  be  apparent  from  the  record, 
trial  by  jury,  upon  information  or  in-  Davis  v.  State,  42  Tex.  494. 
dictment  for  crime,  is  secured  by  the  PrMumption  of  Waiver.  —  Where  the 
constitution  upon  a  principle  of  public  transcript  on  which  the  case  was  sub- 
policy  and  cannot  be  waived."  See  mitted  without  argument  shows  that 
also  People  v.  Carlton,  57  Cal.  559.  defendant,  charged  with  assault  and 

A  Judg«  of  a  Court  cannot  try  acrimi-  battery,  entered  a  plea  of  not  guilty, 
nal  case  upon  a  plea  of  not  guilty,  even  and  also  a  plea  in  bar  of  former  con- 
by  consent  of  the  defendant.  Neales  viction,  but  the  trial  was  had  *'on  the 
V.  State,  10  Mo.  498.  information  and  the  plea  of  not  guilty" 

2.  Heldt  V.  State,  20  Neb.  492:  without  objection,  it  will  be  conceded 
Brown  v.  State,  74  Ala.  478.  that  the  plea  in  bar  was  waived.  State 

8.  Rawlings  v.    State,   2    Md.    201.  v.  Cantonwine,  85  Iowa  714. 
See  State  z/.  DeBerry,  92  N.  Car.  800.  6.  In  West  Virginia,  when  not  guilty 

4.  Lee  v.  State,  26  Ark.  260.  and  autrefois  acquit  are  pleaded  at  the 
Trial  on  Both  Ploas. — If  the  defend-  same  time,  it  is  not  requisite  that  the 

ant,    indicted   for   felony,  pleads   not  trial  be  by  separate  juries,  this  being 

guilty  and  former  acquittal  at  the  same  a  matter  of  discretion  with  the  judge, 

time,  and,  without  objection,  proceeds  State  v.  Hudkins,  35  W.  Va.  247. 
to  trial  on  both,  he  does  not  thereby        Whero  Several  Defendants  are  indicted 

waive  the  irregularity,  but  may  take  for  a  misdemeanor,  and  all   but  one 

advantage   thereof  by  motion  in  ar-  plead  not  guilty,  and  that  one  pleads 

rest   or  on  error.     Faulk  v.  State,  53  misnomer,  a  separate  jury  is  not  nec- 

Ala.  415.  essary  to  try  the  issue  on  the  latter 

5.  People   V.    Kinsey,   51   Cal.  278;  plea.     Schram  v.  People,  29  111.  162. 
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9.  Pleti  of  Nolo  Coatendere-^-Vature  and  Eibct.— A  plea  of  nob  con- 
tendere is,  as  its  name  indicates,  a  declaration  that  the  defendant 
will  not  contend  as  to  his  guilt  or  innocence;*  and  although  it  is 
not  common,  it  is  sometimes  allowed  in  misdemeanors  as  a  sort 
of  compromise  between  the  prosecuting  officer  and  the  defend- 
ant.* It  is  pleaded  only  by  leave  of  the  court,'  but  its  effect, 
when  accepted,  differs  but  little  from  that  of  a  plea  of  guilty  as 
far  as  the  same  suit  is  concerned.* 

Sentence  Forthwith.— Upon  this  plea  it  is  not  necessary  or  proper 
that  the  court  should  adjudge  the  party  to  be  guilty,  but  sentence 
should  be  passed  forthwith.* 

No  Sitoppel.— The  advantage  of  this  plea  is  said  to  be  that  the  de* 
fendant  is  not  estopped  to  plead  not  guilty  to  an  action  for  the 
same  facts,  as  he  would  be  upon  a  plea  of  guilty.* 

m.  Eecobj) — 1«  Must  Show  Arraignment  and  Plea. — An  arraign- 
ment or  waiver  thereof  in  any  criminal''  case  where  it  is  neces- 

1.  I  Bish.  Cr.  Pr.  (3d  ed.)  sec.  802.  its    discretion."      Morton,    Ch.J.,   in 

Hawkins  says:  *'It  is  an  implied  Com.  v,  IngersoU,  145  Mass.  381. 
confession,  when  the  defendant  in  a        Prinoipal  and  Aooessory. — The  plea  of 

case  not  capital  doth  not  directly  own  nolo  contendere  by   the   principal  (no 

himself  guilty,  but  in  a  manner  ad-  judgment  or  sentence  having  been  im- 

mitteth   it  by  yielding  to  the   king's  posed)  is  inadmissible  on  the  trial  of 

mercy,   and  desiring  to  submit  to  a  the  accessory  or  to  establish  the  guilt 

small  fine."     3  Hawk.  P.  C.  c.  31,  sec.  of  the  principal.     Such  plea  is  but  the 

3.  equivalent  of  a  confession  by  the  prin- 

8.  I  Colby  Cr.  L.  287.  cipal,  which  is  inadmissible  to  a£fect 

3.  Com.  V,  Horton,  9  Pick.  (Mass.)  an  accessory,  and  which  may  be  with- 
206.  drawn  at  any  time  before  sentence. 

Coaient  of  Proseontor. — Under  i1/0jj0-  Buck  v.  Com.,  107  Pa.  St.  486. 

chusetts  Stat.,  1855,  c.  215,  sec.  35,  a  Motionin  Arrest  of  Judgment.— Where 

defendant,  in  a  prosecution  under  that  a  person  entered  a  plea  of  nolo  con- 

statute,  cannot  be  adjudged  guilty  on  tendere  to  an  indictment,  a  motion  in 

a  plea  of  nolo  contendere^  unless  it  ap-  arrest  of  judgment  because  of  clerical 

pears  by   record    that  the   plea  was  error  in  the  minute-book  of  the  clerk, 

received  with  the  consent  of  the  prose-  whereby  his    name  appeared  to    be 

cutor.  Com,  v.  Adams,  6  Gray  (Mass.)  John  C.  O'Brien,  instead  of  John  L. 

359.                                            ^  O'Brien.was  properly  refused.  State  t^. 

4.  State  V,  Hudson  Count3f  Judges,  O'Brien  (R.  I.,  1892),  25  Atl.  Rep.  910, 
46  N.  J.  L.  112;  U.  S.  V,  Hartwell,  3  Appealto  Supreme  Court. —A^^z&^am/- 
Cliff.  (U.  S.)  232.  shire  Acts,  i860,  c.  2366,  sec.  i,  gave 

"  A  plea  of  nolo  contendere^  when  ac-  police  courts  the  power  of  final  judg- 

cepted   by  the  court,  is,  in  its  effect  ment  and  sentence  in  all  proceedings 

upon  the  case,  equivalent  to  a  plea  of  "for  violation  of  the  liquor  law  in 

guilty.     It  is  an  implied  confession  of  which  accused  shall  plead  guilty  or  nolo 

guilt^  only,  and  cannot  be  used  against  contendere,''      Heldy    that    defendant, 

the  defendant  as  an  admission  in  any  having  entered  a  plea  of  Mc^/^c^n^^/i^^r^, 

civil  suit  for  the  same  act.    The  judg-  could  not  take  his  case  to  the  Supreme 

ment  of  conviction  follows  upon  such  Court    on    recognizance    or    appeal. 

a  plea  as  well  as  upon  a  plea  of  guilty;  Leonard  v.  State,  65  N.  H.  671. 

and  such  plea,  if  accepted,  cannot  be  5.  Com.  v.  IngersoU,  145  Mass.  381; 

withdrawn  and  a  plea  of  guilty  entered  Com.  v,  Horton,  9  Pick.  (Mass.)  206; 

except  by  leave   of  the  court.      But  Com.  v,  Holstine,  132  Pa.  St.  357. 

there  is  a  difference  between  the  two  6.  Com.  r.  Horton,  9  Pick.  (Mass.) 

pleas,  in  that   the  defendant  cannot  206. 

plead  nolo  contendere  without  the  leave  7.  Violation  of  City  Ordinanoes. — Pros- 

of  court.     If  such   plea  is  rendered,  ecutions  to  recover  penalties  for  vio- 

the  court  may  accept  or  decline  it  in  lation  of  city  ordinances  are  not  crim* 
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sary,  and  the  entry  of  a  plea,  must  be  affirmatively  shown  by  the 
record.  Their  absence  is  error  for  which  the  judgment  will  be 
reversed.*     For  since  the  record  is  the  only  regular  source  of 

Ark.  54 :  Lacefield  v.  State,  34  Ark. 
275;  Douglass  V,  State,  3  Wis.  820; 
Gould  V.  People,  89  111.  216;  People  v. 
Heller,  2  Utah  133;  Jackson  v.  State 
(Ala.,  1891),  8  So.  Rep.  773;  State  v, 
Paul,  39  La.  Ann.  795  ;  Hill  v.  State, 
1  Yerg.  (Tenn.)  76.  Contra^  State  v, 
Foster,  40  Iowa  303. 

MltdemMUier. — Even  in  misdemeanor 
cases,  where  the  record  fails  to  show 
an  arraignment  and  plea,  judgment 
will  be  reversed.  State  v,  Vanhook, 
88  Mo.  105;  State  v,  Geiger,  45  Mo. 
App.  iii;  Miller  v.  People,  47  111. 
App.  472. 

Capital  Caisi. — In  Jacobs  v.  Com.,  5 
S.  &  R.  (Pa.)  315;  Com.  v.  Higgins,  3 
Leg.  Chron.  (Pa.)  109,  it  was  held  that 
the  entry  of  arraignment  on  the  record 
is  only  necessary  in  cases  that  were  at 
any  time  capital  under  the  statute. 

waiTing  Arraignmant,  ete.  —  It  ap- 
peared from  the  record  that  defend- 
ant *'  waived  arraignment,  copy  of 
indictment,  list  of  jurors  and  wit- 
nesses," etc.,  but  it  did  not  appear 
that  any  plea  had  been  entered.  This 
omission  was  held  error,  for  which 
the  judgment  was  reversed.  Hoskins 
V.  People,  84  111.  88;  Sheldon,  C.J., 
Breese,  J.,  and  Craig,  J.,  dissenting. 

▼arianos. — Where  the  record,  upon 
an  indictment  against  A  alias  B  alias 
C,  shows  the  arraignment  of  A  and  B, 
to  which  each  entered  a  plea  of  not 
guilty,  upon  which  issue  was  joined, 
and  a  severance  granted  to  B  alias  C 
from  his.codefendant,  the  conviction 
of  B  cannot  be  sustained.  State  v, 
Leonard,  7  Mo.  App.  571. 

Appointment  of  Interpreter. — The  rec- 
ord of  an  arraignment  need  not  show 
that  an  interpreter  was  appointed. 
People  V.  Samario,  84  Cal.  484. 

The  Entry  of  a  Similiter  by  the  state 
on  a  plea  of  not  guilty  need  not  ap- 
pear on  the  record.  State  v,  De  Berry, 
92  N.  Car.  800. 

Kotion  for  Vew  Trial. — In  the  absence 
of  a  motion  for  a  new  trial,  no  ques- 
tion can  be  made  in  the  Supreme  Court 
as  to  the  nonarraignment  of  the  de- 
fendant or  because  there  was  a  trial 
without  plea,  and  in  such  case  it  is 
immaterial  whether  the  record  shows 
arraignment  and  plea  or  not.  Shoflf- 
ner  v.  State,  93  Ind.  519.  See  Billings 
V,  State,  107  Ind.  54. 


inal  proceedings;  it  is  not  necessary, 
therefore,  that  the  record  should  show 
arraignment  or  plea  of  not  guilty.  St. 
Louis  V,  Knox,  74  Mo.  79,  6  Mo.  App. 
247;  Lexington  v.  Curtin,  69  Mo.  626. 

1.  Arraignment  and  Plea. — Early  v. 
State,  I  Tex.  App.  866;  H olden  v. 
State,  I  Tex.  App.  247;  Lister  v.  State, 
I  Tex.  App.  739;  Plasters  v.  State,  i 
Tex.  App.  673;  Pringle  v.  State,  2  Tex. 
App.  300;  Avara  v.  State,  2  Tex.  App. 
419;  Graeter  v.  State,  54  Ind.  159; 
Hicks  2/.  State,  iii  Ind.  402;  Mcjun- 
kins  V.  State,  10  Ind.  140;  Rockey  v. 
State,  19  Ind.  225;  State  v,  Barnett, 
63  Mo.  300;  State  v.  Cheek,  63  Mo. 
364;  State  9.  Matthews,  20  Mo.  55; 
Aylesworth  v.  People,  65  111.  301 ; 
Yundt  V.  People,  65  111.  372;  Johnson 
V.  People,  22  111.  314;  People  v.  Gaines, 
52  Cal.  479;  Powell  V,  U.  S.,  Morr. 
(Iowa)  17;  State  r.  Wilson,  42  Kan. 
587;  Cachute  v.  State,  50  Miss.  165. 

Arraignment.  —  State  v.  Fontenette 
(La.,  1893),  12  So.  Rep.  937;  State  v. 
Revells,  31  La.  Ann.  387 ;  State  v, 
Epps,  27  La.  Ann.  227;  State  v.  Tay- 
lor, III  Mo.  446;  Bowen  v.  State,  98 
Ala.  83;  Warrace  v.  State  (Fla.,  1891), 
8  So.  Rep.  748;  Gaiocchio  v.  State,  9 
Tex.  App.  387 ;  Hanson  v.  State,  43 
Ohio  St.  376.  Contra^  People  v.  Ah 
Hop,  I  Idaho  N.  S.  698. 

Plea. — Everett  v.  State.  4  Tex.  App. 
307;  Parchman  v.  State,  3  Tex.  App. 
225;  Peeler  v.  State,  3  Tex.  App.  347, 
Satterwhite  v.  State,  3  Tex.  App.  428; 
Stacey  V.  State,  3  Tex.  App.  121;  Perry 
V.  State,  4  Tex.  App.  566  ;  Hunt  v. 
State,  4  Tex.  App.  53;  Thompson  v. 
State,  4  Tex.  App.  93;  Bush  v.  State, 
5  Tex.  App.  64;  Cannon  v.  State,  5 
Tex.  App.  34;  Ellison  v.  State,  6  Tex. 
App.  248;  Freeman  v.  State,  6  Tex. 
App.  462  ;  Gorman  v.  State,  6  Tex. 
App.  112  ;  Morehead  v.  State,  7  Tex. 
App.  126;  White  v.  State,  7  Tex.  App. 
374;  Bates  v.  State,  12  Tex.  App.  139; 
Popinaux  v.  State,  12  Tex.  App.  140; 
Warren  v.  State,  13  Tex.  App.  348; 
McFarland  v.  State,  18  Tex.  App.  313; 
Roe  v.  State,  19  Tex.  App.  89;  Gaither 
V,  State,  21  Tex.  App.  539;  Pate  v. 
State,  21  Tex.  App.  191;  Jefferson  ». 
State,  24  Tex.  App.  535;  McCarty  v. 
State  (Tex.  App.,  1888),  8  S.  W.  Rep. 
666;  Munsonv.  State  (Tex.  App.,  1888), 
II  S.  W.  Rep.  114;  Perry  v.  State,  37 
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information  as  to  the  arraignment  and  plea,  if  it  contains  no  evi- 
dence of  that  fact  it  must  be  assumed  not  to  exist.^ 

Mnit  Be  of  Proper  Term. — ^And  these  ceremonies  must  be  mentioned 


Motion  in  Arreit  of   Judgment. — On 

g'  appeal  after  verdict  rendered  and  jury 
I  discharged,  the  defendant  moved  to 
*  have  judgment  arrested  on  the  ground 
that  he  had  not  been  formally  ar- 
raigned and  did  not  plead.  It  ap- 
peared that  he  was  present  in  court 
with  counsel  at  the  trial  and  did  not 
ask  to  plead,  or  object  because  he  had 
not  been  arraigned.  Held^  the  objec- 
tion could  not  be  raised  by  a  mo- 
tion in  arrest  of  judgment.  People  v, 
Osterhout,  34  Hun  (N.  Y.)  260. 

Motion  to  Strike  Out  Part  of  Judgment 
Entry. — Upon  an  indictment  for  fel- 
ony, the  solicitor  announced  the  state 
ready  for  trial,  when  the  accused  an- 
swered that  they  were  ready  also,  and 
no  objection  being  made  to  the  jury, 
the  indictment  was  read  to  them  and  the 
trial  proceeded  to  its  close;  the  judg- 
ment entry  recited  that  the  prisoners 
were  arraigned,  pleaded  not  guilty, 
etc.  Held^  that  the  refusal  of  the  pri- 
mary court  to  strike  out,  on  motion  of 
the  accused,  so  much  ojf  the  entry  as 
affirmed  the  arraignment  and  plea 
pleaded  was  not  an  error;  and  that 
such  a  neglect  in  pleading  was  infer- 
able as  authorized  the  court,  by  the 
Penal  Code,  to  cause  the  plea  to  be 
entered.  Fernandez  t^.  State,7  Ala.511. 
Pleading  Before  Arraignment. — When 
the  record  shows  that  the  defendant 
was  duly  arraigned  and  did  personally 
plead,  the  trial  thereon  cannot  be  af- 
fected because  before  arraignment,  and 
when  not  called  on  to  plead,  he  had 
voluntarily  and  through  his  attorney 
filed  a  written  plea  in  bar  which  had 
been  tried  and  overruled  in  his  pres- 
ence.    State  V,  Meekins,  41  La.  Ann. 

543. 

Arraignment  Shows  Beading  of  Indict- 
ment.— Where  the  record  in  a  crimi- 
nal case  shows  that  the  defendant 
was  arraigned,  it  shows  by  necessary 
implication  and  by  the  force  of  the 
definition  of  '*  arraigned,"  in  2  Indiana 
Rev.  Stat.  1876,  p.  398,  sec.  96,  that 
the  indictment  was  read  to  him.  Clare 
V,  State,  68  Ind.  17. 

1.  People  V.  Gaines,  52  Cal.  479. 

*'The  record  must  show  that  the 
parties  pleaded,  and  in  felony  cases 
the  pleading  cannot  be  waived.  It  is 
4iot  the   '  yes '  or   *  no '   of  the   pris- 


oner that  is  to  decide  whether  a  plea 
has  been  entered  or  not.  The  record 
is  to  be  the  source  of  information  in 
such  cases.'*  Boreman,  J.,  in  People 
V.  Heller,  2  Utah  X35. 

Beoital  of  *«Iunes  Joined."— The  rec- 
ord of  the  trial  of  a  criminal  cause, 
on  appeal  to  the  Supreme  Court, 
showed  that  the  defendant  waived  an 
arraignment,  and,  "thereupon,  the 
issues  being  joined,  this  cause,"  etc., 
but  did  not  contain  any  written  plea, 
or  show  the  entry  of  any  oral  plea  by 
such  defendant.  It  was  held  that  the 
Supreme  Court  in  such  case  must  pre- 
sume that  no  plea  whatever  was  filed, 
and  that  such  cause  was  tried  without 
any  issue,  and,  therefore,  that  such 
trial  was  erroneous.  Tindall  v.  State, 
71  Ind.  314. 

PresompUonof  Segnlarity.— In  Johns 
f/.  State,  104  Ind.  557,  which  was  an 
appeal  from  the  decision  of  a  justice, 
it  was  held  that,  the  record  being 
silent  as  to  a  plea,  the  presumption 
that  one  was  interposed  would  obtain, 
the  statute  not  requiring  an  entry  of 
the  fact. 

And  in  State  v.  Brown,  33  S.  Car. 
151,  it  was  held  that  where  the  '*  case  '^ 
shows  nothing  to  the  contrary,  it  will 
be  presumed  that  the  accused  was 
properly  arraigned. 

Where  a  return  to  a  writ  of  error 
is  silent  as  to  whether  an  arraignment 
was  had  or  a  plea  made,  this  omission 
cannot  be  supplied  by  a  presumption 
of  regularity.  Grigg  ».  People,  31 
Mich.  471. 

Presumption  that  Plea  was  in  Writing. 
—  Where  nothing  to  the  contrary 
appears  it  will  be  presumed  that  the 
plea  of  the  prisoner,  shown  by  the 
record,  was  in  writing  as  required  by 
statute;  and  even  though  it  were  not, 
the  objection  could  not  be  taken  for 
the  first  time  in  the  Supreme  Court. 
State  V.  Bellenger,  10  Iowa  368. 

Reoord  Paramount  to  Bill  of  £xeeptions. 
— It  affirmatively  appeared  by  the  rec- 
ord that  the  accused  was  tried  without 
entering  any  plea.  The  bill  of  excep- 
tions stated  that  the  accused  pleaded 
not  guilty.  Held,  that  the  record  must 
control,  andjudg  ment  be  reversed  for 
want  oif  a  plea.  Childs  v.  State,  97 
Ala.  49. 
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BMffd  ARRAIGNMENT  AND  PLEA.      .  Showing  PUik 

in  the  record  of  the  term  at  which  they  were  had,  and  not  in  one 
of  a  subsequent  term.* 

Tiiiia. — But  it  seems  the  exact  time  at  which  they  were  had  need 
not  be  shown.* 

2.  Becord  Showing  Plea. — Where  the  record  shows  the  entry  of 
a  plea,  an  arraignment  or  waiver  will  be  presumed.' 

1.  Boeord  for  Bnbooquent  Tornt — It  is  Wilson  v.  State,  17  Tex.  App.  525; 
incompetent  for  the  clerk  of  a  circuit  Steagald  v.  State,  22  Tex.  App.  464; 
court  at  a  subsequent  term  to  make  an  State  v.  Grate,  68  Mo.  22;  State  v. 
entry  of  what  had  transpired  at  a  pre-  Winstrand,  37  Iowa  ixo;  Powell  c.  U. 
ceding  term;  where,  therefore,  the  S.,Morr.  (Iowa)  17;  Sartoriousr.  State, 
clerk  stated  in  the  record  of  a  criminal  24  Miss.  611;  Paris  v.  State,  36  Ala. 
case  that  "  the  said  defendant  having  232.  See  supra^  I,  5,  n.  i,  and  II,  5. 
been  arraigned  at  the  last  term  of  this  Arraignmeiit  Snffideiitly  Shown. — Ar- 
court,"  etc.,  and  there  was  in  fact  no  raignment  of  defendant  need  not  ap- 
mention  of  the  arraignment  in  the  rec-  pear  in  the  record  when  the  latter 
ord  of  the  previous  term,  it  was  held  shows  that  he  appeared,  moved  to 
that  it  did  not  legally  appear  that  the  quash  the  indictment,  and  then  pleaded 
accused  was  ever  arraigned,  which  not  guilty  and  submitted  the  cause  by 
was  error.  McQuillen  v.  State,  8  consent  to  the  court  for  trial.  Sohn 
Smed.  &  M.  (Miss.)  587.  v.  State,  18  Ind.  389. 

2.  Cordova  v.  State,  6  Tex.  App.  Under  the  Illinois  practice  a  rec- 
207.  ord  showing  the  prisoner's   presence 

The  record  of  the  trial  of  a  person  in  court,  and  that  he  was  called  upon 

indicted  for  murder  set  forth  the  cer-  to    plead,    and    pleaded    not    guilty, 

tificate  of  a  judge,  made  in  vacation,  shows     sufficiently    an    arraignment, 

reciting  that  the  indictment  had  been  Fitzpatrick  v.  People,  98  111.  App.  259. 

transmitted  by  the  Superior  Court  to  The  arraignment  is  sufficient  where 

theSupreme  Judicial  Court  and  entered  the  record  shows  that  *'the  case  was 

therein,  and  notice  thereof  sent  to  the  called  and  the  prisoner  was   duly  ar- 

chief  justice  and  to   the  attorney-gen-  raigned,  and,  upon  his  arraignment, 

eral,  with  a  copy  of   said  indictment,  pleaded  not  guilty,  whereupon,"  etc.; 

and  appointing  a  day  and  hour  at  the  and   again     the     entry,    "  whereupon 

court-house  in  D  in  said  county  for  the  *  *  *  the    defendant    was    arraigned 

arraignment  of  the  accused;  and  that  and  the  indictment  in  said  cause  was 

in  obedience  to  said  order,  on  the  day  read   to   him,  and   the   question   was 

named,  at  the  court-house  in  D  i^  said  asked  of  him,  '  Are  you  guilty  or  not 

county,  the  prisoner  was   brought  in  guilty?'    to   which   he   replied,    'Not 

by  the  sheriff  of   said  county  before  guilty,' "  the  prisoner  having  gone  to 

one  of  the  justices  of  the  Supreme  Ju-  trial  without  objection.     Denham   v. 

dicial   Court.     Held^  that   the   record  State,  22  Fla.  664.     See  also  Reed  v. 

was  regular  and  showed  a  compliance  State,  16  Fla.  564;  State  v.  Abrams,  11 

with   the  order,  although   it  did   not  Oregon  169;  State  v.  Le  Ping  Bow,  10 

state  that  the  arraignment  was  at  the  Oregon  27. 

hour  appointed.    Costley  v.  Com.,  118  Under   Virginia    Code,    1887,   4016, 

Mass.  I.  providing  that  a  person  to  be  tried  for 

Swsaring  Jury  Before  Ploa. — But  a  any  felony  for  which  he  might  be  pun- 
judgment  which  recites  that  the  jury  ished  with  death  may,  on  his  arraign- 
were  selected,  tried,  and  sworn  to  ment  in  the  county  court,  demand  to  be 
try  the  prisoner,  etc.,  who  was  in-  tried  in  the  circuit  court,  it  is  suf- 
dicted  for  the  crime  of  murder,  and  ficient  arraignment  of  the  prisoner 
states  that  the  prisoner  was  thereupon  where  he  has  been  brought  to  the  bar 
arraigned  and  pleaded  not  guilty  to  of  the  court  to  answer  the  allegation 
the  indictment,  is  erroneous.  The  contained  in  the  indictment,  and  the 
plea  of  the  prisoner  should  have  pre-  record  so  shows.  Stonebam  v.  Com., 
ceded  the  selection  and   swearing  of  86  Va.  523. 

the   jury.     State   v.   Hughes,   i   Ala.  A   record  of    proceedings    upon    a 

655.       '  criminal  complaint  which   sets  forth 

8.  Plasters  v.  State,  i  Tex.  App.  675;  that  the   defendant,  on   his  arraign- 
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Baoord.  ARRAIGNMENT  AND   PLEA.  XrtaL 

Mod0  of  Baeording. — The  mode  of  recording  the  defendant's  plea  is 
sometimes  prescribed  by  statute,  in  some  cases  being  entered  on 
the  minutes  of  the  court,*  in  others  on  the  back  of  the  indict- 
ment.* 

Plea  Not  Entered  Fully. — But  it  cannot  prejudice  the  defendant 
that  his  plea  was  not  entered  as  fully  as  it  ought  to  have  been.* 

Plea  Hot  Beached  by  Beversal. — The  plea  of  not  guilty  upon  the 
record  is  not  reached  by  the  judgment  of  reversal.^ 

3.  Trial  Without  Objection. — By  proceeding  to  trial  without  ob- 
jection, the  defendant  precludes  himself  from  taking  advantage 
of  the  failure  of  the  record  to  show  an  arraignment  or  plea.* 

ment,  was  "asked  by  the  court  whether  that  "  the  defendant  pleads  that  he  is 

he  was  guilty  or  not  guilty  of  the  of-  not   guilty  of  the   offense   charged." 

fense  charged  upon  him**  sufficiently  People  v.  Wallace,  loi  Cal.  281, 

shows  that  the  defendant  was  asked  2.  Statute    Hot    Mandatory. — Such   a 

to  plead  to  the  charge.     Com.  v.  Har-  statute   is    not    mandatory;    and    the 

vey,  103  Mass.  451.     See  also  Com.  v.  failure  to  so  enter  it  is  no  ground  for 

Carey,  97  Mass.  541.  a  reversal  of  the  judgment  when  the 

Application  for  Change  of  Venue, —  plea  is  contained  in  another  part  of 

Where  the  record  shows  that  the  de-  the  record.    Preuitt  v.  People,  5  Neb. 

fendant  appeared  and   applied   for  a  377. 

change  of  venue  upon  affidavit  that  8.  People  v.  0*Leary  (Cal.,  1888),  16 

he  could  not  have  a  fair  trial  in  the  Pac.  Rep.  884. 

county    where     the     indictment    was  4.  Sutcliffe   v.  State,  18   Ohio  469. 

found,  thus   showing   him  to  be  in-  See  also  Custisi^.  Com.,  87  Va.  589. 

formed  of  the  contents  of  the  indict-  5.  People  v.  Tower  (Supreme  Ct.), 

ment,  it  was  held  that  the  failure  of  17  N.  Y.  Supp.  395,  63  Hun  (N.  Y.) 

the   record   to   show  formal   arraign-  624;   State  v,  Cassady,  12  Kan.  550; 

ment  was  not  reversible  error.     Har-  U.  S.  v.  MoUoy,  31  Fed.  Rep.  19;  Moore 

man  v.  State,  11  Ind.  311.  v.  State,  51  Ark.  130,  holding  that  the 

Objeetion  to  JuriBdiction. — Where  the  omission   was    not    prejudicial    error 

record  on  appeal  shows  that  an  indict-  within  the  meaning  of  Mansf.  Dig., 

ment  had    been   brought   against  de-  Arkansas^  g  2468. 

fendant,  that  he  had  come  into  court,  Where   the  record  shows   that  the 

and  that,  on  being  arraigned,  he  had  accused  announced  himself  ready  for 

voluntarily  pleaded  guilty,  an  objec-  trial,  that  may  be  treated  as   in  effect 

tion  that  the  court  below  had  no  juris-  the  entry  of  a  plea,  and  the  failure  of 

diction  over  the  person  will  not  be  en-  the  record  to  show  plea  is  not  error, 

tertained.     Legerwood   v.    State,    134  Spicer  v.  People,  11  111.  App.  294. 

Ind.  181;  Harbin  v.  State,  133  Ind.  698.  Where   one    on  arraignment  stood 

Where  Two  Ferions  are   jointly  in-  mute  and  was  tried  as  if  he  pleaded 

dieted  and  no   severance  is  ordered,  not  guilty,  and   appealed,   the  omis- 

the  plea  of  guilty  of  one  is  part  of  the  sion  of  a  formal  entry  of  the  plea  on 

record  of  the  trial,  there  being  but  one  the   record  transmitted  is  not  error. 

<:ase.     State  v.  Jackson,  106  Mo.  174.  Com.  v,  McKenna,  125  Mass.  397. 

1.  Indiana. — Tindall  v.  State,  71  Ind.  Where  an  indictment  names  G.  M. 

314,  under  sec.  97,  Criminal  Code.  B.  as  one  of  the  defendants,  while  the 

Illinoie. — Long  v.  State,  102  111.  331,  testimony  shows  that  the  person  in- 

under  sec.  423  of  the  Criminal  Code,  tended  is  G.  J.  B.,  but  it  does  not  ap- 

holding,  also,  that  the  entry  may  be  pear  that  the  real  party  charged  was 

ordered  even  after  the  trial,  nunc  pro  not  present  at  the  trial  and  fully  iden- 

tunc.  tified,  and  the  cause  was  tried  as  if  he 

California. — An  entry  on  the  minutes  had  pleaded  not  guilty,  the  failure  of 

reciting   that   "defendant    thereupon  the  record  to  show  affirmatively  that 

interposes  a   plea  of    not    guilty  as  the  arraignment  was  made  or  waived 

stated  in  the  information  **  is  sufficient  and  the  plea  put  in,  is  a  mere  irregn- 

under   Penai   Code,  sec.   1017,  which  larity,  and  not  prejudicial.      State  v. 

provides  that  such  entry  shall  recite  Bowman,  78  Iowa  519. 
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EMord.                  ARRAIGNMENT  AND  PLEA.  imMdrntnt. 

4.  Felony  Cases. — In  felony  cases  it  must  appear  ttpon  record 
that  the  defendant  was  present  and  entered  his  plea  personally,^ 
and  in  some  jurisdictions,  by  virtue  of  statute,  if  the  plea  be 
guilty,  that  it  was  voluntary,  and  that  he  was  admonished  by  the 
court  af  the  consequences.^ 

5.  Amendment  of  Beoord. — Where  the  record  is  found  to  contairk 
no  entry  of  the  plea,  the  court  may,  during  the  trial  term,  allow^ 
an  amendment  inserting  the  plea  of  not  guilty,  the  fact  of  the 
plea  being  admitted.' 

1.  Warrace  v.  State  (Fla.,  1891),  8  Tex.  App.  559;  Paul  v.  State,  17  Tex^ 

So.   Rep.   748;  State  r.  Sutfin,  22  W.  App.   583;    Turner  v.  State,   17  Tex. 

Va.  771;  Younger  v.  State,  2  W.  Va.  App.  589;  Sanders  v.  State,  18   Tex^ 

579;    Sperry  r.   Com.,   9  Leigh  (Va.)  App.    372;    Evers    v.   State,    32  Tex- 

623;  Hooker  v.  Com.,  13  Gratt.  (Va.)  Crim.  App.  283.     See  supra^  II,  7,  b. 

763;  Slate  f .  Lartigue,  6  La.  Ann.  404;  Miohigluk — Ezaminatioii  by  Judge. — Ini 

McQuillen    v.    State,   8  Smed.    &   M.  Michigan    it    must  appear  of    records 

(Miss.)  587;  Wilson  v.  State,  42  Miss,  that  the  judge  had  examined  the  pris- 

639;  Baker  t/.  State,  39  Ark.  180.    See  oner  as  to  whether  or  no  the  plea  o£ 

supra ^  III  3-  guilty  was  voluntary.     Clark  v.  Peo- 

PrMance. — Where   there   is   no  con-  pie,  44  Mich.  308;  Eldwards  v.  People, 

trary  showing  in  the  record,  the  pre-  39  Mich.  760.    See  People  v.  Ferguson, 

sumption  will  obtain  that  the  defend-  48  Mich.  41;    Henning  v.   People,  49 

ant  was  present  when  the  plea  of  not  Mich.  733;  People  v,  EUsworth  (Mich., 

guilty   was  entered   for   him    by   his  1888),  36  N.  W.  Rep.  236. 

counsel.     People  v.  Cline,  83  Cal.  374.  8.  Territory  r.  Clayton^  8  Mont.  I. 

The  arraignment  of    the    prisoner  Defendant  Abtant. — An  order  for  the. 

implies  his  presence.     Where  the  rec-  correction  of  the  record  may  be  made: 

ord  of   the  proceeding  in  a  criminal  in    the    absence     of    the    defendant, 

case   shows   the   arraignment  of    the  State  v.  Westfall,  49  Iowa  328. 

prisoner,  his  personal  presence  is  also  In  Iowa  by  statute,    if  no   plea   is- 

thereby  shown,  for  his  arraignment  in-  entered  of  record  by  the  justice  of  ther 

volves      his      personal      appearance,  peace,  it  may  be  entered  by  the  dis- 

Where  the  prisoner's  presence  in  court  trict  court   on   appeal.     State  v.  Mc- 

can,  by  a  fair  intendment,  be  collected  Combs,  13  Iowa  426. 

from    the    record,   that  is  sufficient.  Nvno  Pro  Tone  Entry. — Where  on  ap- 

Schram'Z'.    People,   33   III.    276.     See  peal  a  case  is  remanded  to  the  end  thaL 

also    Lawrence    v.    Com.,    30    Gratt.  the  record  in  the  court  below  may  be: 

(Va.)  845.  perfected,  the  trial  court   may  enter 

Where  there  is  sufficient  in  the  rec-  the  plea  of   not  guilty  nunc  pro  tuner 

ord  to  show  the  presence  of  the  pris-  where  the  court  finds  the  fact  to  be: 

oner  in  court  during  the  proceedings,  that  such  a  plea  was  made,  but  by  in- 

the  omission  to  read  the  indictment  to  advertence  on  the  part  of  the  clerk  it 

the  prisoner  and   to  demand  of   him  was  not  entered.     State  v.  Farrar,  104. 

whether  he  is  guilty  or  not  guilty  of  N.  Car.  702. 

the  charge  is  waived  by  his  pleading  Taxaa — Ponding    Appeal. — It   is   pro— 

to  the  indictment.     Dixon  v.  State,  13  vided    by    Code    of    Criminal    Proc. 

Fla.  631.  (Pasc.  Dig.,  art.  3x91)  that  "the  effect 

If  the  record  shows  that  the  defend-  of  an  appeal  is  to  suspend  and  arrest 

ant  was  regularly  arraigned,  it  will  be  all  further  proceedings  until  the  judg- 

presumed  he  was  present  at  the  rendi-  ment  of    the  Supreme    Court   [Court 

tion  of  the  verdict  where  the  contrary  of  Appeals]  has  been  received  by  the 

does  not  appear.     Harriman  v.  State,  District  Court."     It  is  not  competent^ 

ia  Greene  (Iowa)  270.  therefore,  for  the  court  below,  pend- 

S.  Texas.  —  Saunders    v.    State,    10  ing  an  appeal,  to  so  amend  its  minutes* 

Tex.   App.   336;  Wallace  v.  State,  10  as  to  make  them  show  that  the  de- 

Tex.   App.   407;    Frosh    v.    State,   11  fendant  pleaded  not  guilty.     Knight: 

Tex.   App.    280;    Harris   v.  State,  17  v.  State,  7  Tex.  App.  206. 
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See  BAIL;  EXECUTIONS. 


ARREST  OF  JUDGMENT. 

By  Robert  Grattan. 

X  DnnriTiov,  794. 

n.  OBOUinW  07  ABBE8T  IV  OXRRAL,  795. 

1.  Defects  of  Record,  795. 

2.  Appellate  Proceedings,  795. 

3.  Substantial  Errors,  796. 

4.  Errors  Fatal  on  Demurrer,  796. 

5.  Statute  Repealed  under  which  Indictment  Drawn,  796. 

6.  Record  Showing  that  Defendant  Should  be  Released,  797. 

nL  DSFBCT8  AVD  IBBEOIFLABITIES  A8  TO  PABTIBS,  797. 

1.  Generally,  797. 

2.  Nonresidence,  797. 

3.  Misnomer,  797. 

4.  Death,  798. 

17.  BXTECTIYS  PLEADnreS,  798. 

1.  Defective  Statement  of  Cause  of  Action,  798. 

2.  No  Substantial  Cause  of  Action,  799. 

3.  Defective  Counts  in  Declaration,  800, 

4.  Defective  Counts  in  Indictment,  801. 

5.  Duplicity  in  Pleading,  802. 

6.  Joinder  of  Counts  and  Causes  of  Action,  802. 

Y.  DSTBCTIYS  VXBDICT,  804. 

1.  Not  Conf&rming  to  Issue  or  Indictment,  804. 

2.  Upon  an  Immaterial  Issue,  805. 

3.  Insufficient  to  Sustain  a  Judgment^  805. 

VL  OBnurrion  to  thb  Jubt,  805. 

1.  fury  Illegally  Constituted,  805. 

2.  Irr^ularities  in  Summoning  and  Impaneling  Jury,  806. 

3.  Misconduct  on  Part  of  Jury,  807. 

yu  Jvbisdiotiov,  808. 

1.  Ouer  the  Subject-matter,  808.  - 

2.  Over  the  Person  of  Defendant,  808. 

Yin.  IVBumoixvT  GBOirvDS  of  ABBBBT,  809. 

1.  Generally,  809. 

2.  Statute  of  Limitations,  811. 

3.  Matters  Dehors  the  Record,  81 2, 

4.  Objection  to  Evidence,  813. 

5.  Imgularities  at  Trial,  813. 
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GroundA  of  Arrest        ARREST  OF  JUDGMENT,  in  General. 

IX.  OBoinn>8  OF  Abbsst  OoTxavsD  bt  Statute^  814. 
Z.  The  Motion— Decision  avd  Effect,  815. 

1.  How  and  When  Made,  815. 

2.  As  Waiver  of  MMionfer  New  Trial,  Z\%^ 

3.  After  Overruling  a  Demurrer,  818. 

4.  Bow  DeUrmimd^Si^. 

5.  Effect  of  Motion  When  Sustained,  820. 

6.  J^ect  of  Motion  When  Overruled,  ^ii, 

7.  Costs  of  Motion,  822, 

L  Defihitiqh. — Arrest  of  judgment  is  the  act  of  staying  a  judg- 
ment, or  refusing  to  render  judgment,  in  actions  at  law  and  in 
criminal  cases,  after  verdict,  for  some  matter  intrinsic,  appearing 
on  the  face  of  the  record,  which  would  render  the  judgment,  if 
given,  erroneous  or  reversible.^ 

U.  GBOT7ND8  OF  ABSE8T  IE  GehebaIt—I.  ]>efect8  of  ReeoTcL— The 
elementary  rule  as  to  arrest  of  judgment  is  that  only  those  errors 
which  appear  on  the  face  of  the  record,*  or  those  matters  which 

1.  Black  L,  Diet.  90;  3  Bl.  Com.  393;  v,  Pete,   39  La.   Ann.   1095;  State   v. 

3  Stephen  Com.  628;  2  Tidd   Pr.  918;  Thomas^  35   La.    Ann.    24;    State   v. 

Brown  L.  Diet.  47;  Bouv.  L.  Diet.  185.  Green.  36  La.  Ann.  185. 

S.  AlalMma* — WiUiamson  v.  Branch  Maine. — State    v.   Carver,   49    Me. 

Bank,  3  Ala.  504;  Sparks  v.  State,  59  588,  27  Am.  Dec.  275;  State  «/.  Bangor, 

Ala.  82.  38  Me.  592;  State  v.  Godfrey,  24  Me. 

Arkansas. — Walker  v.  State.  35  Ark.  232,  41  Am.  Dec.  382. 

386;  Atkins  V.  State,  16  Ark.  568.  Maryland. — Horsey  v.  State,  3  Har. 

Florida. — Jordan   v.    State,    22   Fla.  &  J.  (Md.)  2. 

528;    Sedgwick   v.    Dawkins,    18   Fla.  Massachusetts. — Com.    v.    Edwards, 

335;  Smith  V.  State,  29  Fla.  408;  GoM-  12  Cush.  (Mass.)  187;  Com.  v.  Dono- 

ing  V.  State,  31  Fla.  262.  hu«,  126  Mass.  51. 

Georgia. — Herron     v.     State    (Ga.,  Minnesota. — State    v.    Conway,     23 

1894),  19  S.  £.  Rep.  244;   ftcLane  v,  Minn.  291. 

State,  4  Ga.  335  ;   Garner  v.  State,  42  Mississippi, — Heward    v.    State,    13 

Ga.  203;  Sanner  t'.  Sayne,  78  Ga.  467;  Smed.    &   M.  (Miss.)   261;    Frank   v. 

Brown   v.    Lee,   21   Ga.    159;    Collins  State,  39  Miss.  705;  Green  v.  State,  28 

V.   Hutchins,  21  Ga.   270;  Pulliam   v.  Miss.  687;  McBeth  v.  State,  50  Miss. 

Dlllard,  71  Ga.  598;  State  v.  Allen,  R.  83. 

M.    Charlt.    (Ga.)    518;     Reiahart    v.  Missouri. — State  v.  Connell,  49  Mo. 

State,  29  Ga.  522;  Rountree  v.  Lath-  282;  State  v.  Bonner,  5  Mo.  App.  13; 

rop,  69  Ga.  539:  Terrell  z/.  State, 9  Ga.  Funkhuser    v,   Mallen,   62    Mo.    555; 

58;  Hammond  v.  Caudler,  22  Ga.  281;  "White  v.  Caldwell,  17  Mo.  App.  691. 

London  v.  Coleman,  62  Ga.  146.  Nrw     Hampshire,  —  Sewalls     Falls 

Illinois. — Gardner  v.  People,  20  111.  Bridge  v.  Fisk,  23  N.  H..171. 

430;   Winship  v.   People,    51   IlL    296;  New  York, — Lee  v.  Brown,  5  Wend. 

Jones  V.  People,  53  111.  366;  Gardner  (N.  Y.)  221;   People    v.  Kelly,  94  N. 

V.  People,  4  111.  83,  Wallace  v.  Curtiss,  Y.  526;  People  v.  Thompson,  41  N.  Y. 

36  111.  159.  i;  Jacobowsky  ir.   People^  6  Hun  (N. 

Indiana. — Adams  v.   State,   11   Ind.  Y.)  524;  Campbell  z'.  Stakes,  2  Wend. 

304;  Case  V.   State,    5  Ind.  i;  Balliett  (N.  Y.)  137,  19  Am.  Dec.  561. 

V.    Humphreys,   78   Ind.  388;  Boor  v.  North  Carolina. — State  v.  Craig,  89 

Lowrey,  103  Ind.  468.  N.  Car,  475;  State  v,  George,  8  Ired. 

Louisiana. — State  v.  Miller,  36  La.  (N.  Car.)  324,  49  Am.  Dec.  392;  State 

Ann.  158;  State  v.   Crawford,  32  La.  v,  Douglass,  63  N.  Car.  500. 

Ann.  526;  State  v.  Frey,  35  La.  Ann.  Ohio. — Smith  v.   State,  8  Ohio  294; 

106;  State  V.  Casey,  44  La.  Ann.  969;  Challen  v.  Cincinnati,  40  Ohio  St.  113. 

State  V.    Addison,   15   La.   Ann.   185;  Pennsylvania.    —   Delaware,      Div. 

State  V.  White,  37  La.  Ann.  172;  State  Canal  Co.  v,   Coni.,  60   Pa.   St.    367; 
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should  but  do  not  appear  on  the  face  of  the  record,*  can  be  urged 
in  arrest  of  judgment. 

2.  Appellate  Proceedings. — As  a  general  rule  defects  in  the  record 
of  the  lower  court  cannot  be  taken  advantage  of  by  motion  in 
arrest  of  judgment  in  the  superior  court  on  appeal,* 

Com.    V,   Armstrong,    4   Pa.    Co.   Ct.  Sharpe   v,  Clifford,  44  Ind.   346;  Mit- 

Rep.  5.  chell  v.  State,  63  Ind.  276;  Adams  v. 

South  Carolina. — Burnetts.  Ballund,  State,  11  Ind.  304. 

2  Nott.  &   M.  (S.  Car.)  435;  State   v.  A>»/«<r>&y. —Young    v.   Wickliffe,    7 

Hey  ward,  2  Nott.  &  M.  (S.  Car.)  312;  Dana  {Ky.)  447. 

State  V,  Creight,    i    Brev.  (S.    Car.)  Louisiana, — State  v,  Delerno,  11  La. 

169,  2  Am.  Dec.  656.  Ann.  648. 

Texas. — Peter  v.  State,  II  Tex.  762.  Maryland, — Keirle    v.    Shriver,    iz 

Vermont. — State  v,  Thornton,  56  Vt.  Gill  &  J.  (Md.)  405. 

35.  Massachusetts.  —  Com.    v.  Fay,   126 

Virginia. — Com.   v.  Watts,  4  Leigh  Mass.    235;  Bloss  v.   Tobey,   2   Pick. 

(Va.)  672;  Com.  V.  Stephen,  4  Leigh  (Mass.)  320. 

(Va.)  679;  Hall  V.  Com.,  80  Va.  555.  Mississippi. — Lusk  v.  State,  64  Miss. 

West  Virginia. — State  v.  Martin,  38  845. 

W.  Va.  568.  Missouri. — ^Jaccard  v.  Anderson,  3a 

Wyoming. — Territory   v.    Pierce,    i  Mo.  188. 

Wyoming  Ter.  168.  North   Carolina. — State  v.  Sheppard, 

United  States. — Barriere  v.  Nairac,  2  97  N.  Car.  401 ;  State  v.  Lanier,  90  N. 

Dall.  (U.  S.)  249.    '  Car.  714;  State  v.  Douglass,  63  N.  Car. 

The    proceedings    of    a   court    are  500. 

known  by  its  record;  and  if  the  facts  South  Carolina. — McHugh  v.  Cave, 

insisted  upon  for  arresting  judgment  2  Brev.  (S.  Car.)  37. 

do  not  appear  of  record,  the  legal  pre-  United  States. — U.  S.  v.  Kilpatrick, 

sumption  is  that  they  did  not  exist,  16  Fed.  Rep.  765;  Barriere  v.  Nairac, 

especially    after    the    lapse  of    three  2  Dall.  (U.  S.)  249. 

years.     Garner  v.  State,  42  Ga.  203.  Judgment  against  a  Feme  Covert. — If 

Conneeticnt. — In  this  state  a  motion  in  judgment  is  obtained  against  ^  feme 

arrest  is  allowable  for  matters  not  ap-  covert ^  and  it  is  not  stated  in  the  record 

pearing  of  record.    Hamilton  v.  Pease,  by   what  authority   the    contract    on 

38  Conn.  120;  Warner  v.  Robinson,  i  which    the  judgment   was    had    was 

Root  (Conn.)  194;  Talmadge  t/.  North-  entered  into   on   her   part,  judgment 

rop,  I   Root  (Conn.)    522;    Smith    v.  will  be  arrested.     McHugh  v.  Cave,  2 

Ward,   2   Root  (Conn.)  302;    Bow   v,  Brev.  (S.  Car.)  37. 

Parsons,  i  Root  (Conn.)  429;  Bullock  2.  It  is  no  ground  of  arrest   that  a 

V.  Hosford,  2  Root  (Conn.)  349;  Ben-  police  court  record,  transmitted  to  the 

nett  V,  Howard,  3  Day  (Conn.)  212.  Superior  Court,  does   not  show   that 

Motions  in  arrest  (so  called  in  Con-  the  defendant  was  arraigned   in  the 

necticut)  to  set  aside  the  verdict  for  police    court.     Com.    v.    Dunbar,    15 

matters  dehors  the  record  are  of  an  in-  Gray  (Mass.)  209. 

termediate    character,   and  the  judg-  So  it  is  no  ground  of  arrest  in  an 

ment  upon  them  is  different  from  that  appellate  court  that  the  defendant  was 

in  other  states.     Hamilton  v.  Pease,  required  by  the  justice  to  give  a  recog- 

38  Conn.  120.  nizance  not  required  by  law,  in  order 

1.  Arkansas, — Lacefield  v.  State,  34  to    prosecute    the    appeal.     Com.    v. 

Ark.  275.  Lynch,  14  Gray  (Mass.)  383. 

Connecticut. — Strong    v,     Avery,    i  Nor  is  it  ground  for  arresting  judg- 

Root   (Conn.)  259;  Pettibone   v.  Goz-  ment  in  the  Court  of  Common  Pleas 

zard.  2  Root  (Conn.)  254.  that' the  record  does  not  show  that  the 

Illinois. — Gardner  v.  People,  20  111.  complainant    was    examined    in     the 
430;  Commercial  Ins.  Co.  v.  Treasury  court  below  in  the  presence  of  the  de- 
Bank,  61  111.  482;  Smith  V  Curry,  16  fendant.     Com.   v.   Dillane,    11  Gray 
111.  147;  Schofield  V.  Settley,  31   IlL  (Mass.)  67. 
515.  Defect  in  Seoord  of  Xagiftrate. — In  a 

Indiana. — Buckner  v.  State,  56  Ind.  criminal  complaint  such  defect  cannot 

207;  Vawter  v.  Gilliland,  55  Ind.  278;  be  taken  advantage  of,  on  motion  in 
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S.  Subftantial  Errors. — Another  rule  of  general  application  is 
that  the  error  upon  which  an  arrest  of  judgment  will  be  allowed 
must  be  one  of  substance.^ 

4.  Brron  Fatal  on  Demurrer. — The  error  relied  upon  on  motion 
in  arrest  must  be  one  which  would  have  been  fatal  upon  general 
demurrer,  as  where  the  declaration  is  so  defective  that  no  judg- 
ment can  be  rendered  thereon,* 

5.  Statute  Eepealed  under  which  Indictment  Drawn. — Judgment 
will  also  be  arrested  where  the  statute  under  which  an  indictment 
was  drawn  has  been  repealed.' 

arrest,  upon  appeal  in  the  Superior  TezM. — "A  motion  in  arrest  of  judg-- 

Court.      Com.  f.  Thompson,  2  Allen  ment  shall  be  granted  upon  any  ground 

(Mass.)  507.  which  would  be  good  upon  exception 

MisTMital  of  the  Warrant  in  the  record  to  an  indictment  or  information   for 

of  the  lower  court  furnishes  no  ground  an^  substantial  defect  therein."    Code 

of  arrest  on  appeal.  Com.  v,  Burke,  Crim.  Proc.  art.  3143;  Weathersby  v, 

121  Mass.    39;    Com.   v,   Huard,   I2X  State,  i  Tex.  App.  643. 

Mass.  56.  2.    Francois  v.   State,    30  Ala.    83; 

Misreeital  of  fho  Complaint  in  the  Higgins  v.  Bogan,  4  Harr.  (Del.)  330;- 
lower  court  furnishes  no  ground  for  People  v.  Turner,  39  Cal.  370;  Snow- 
arrest  on  an  appeal  to  the  Superior  den  cr.  State,  17  Fla.  386;  Smith  v. 
Court  where  the  complaint  on  its  Curry,  16  111.  147;  Commercial  Ins^ 
face  is  sufficient  to  authorize  a  verdict.  Co.  v.  Treasury  Bank,  61  111.  482;  St*. 
Com.v.McCormack,7  Allen  (Mass.)  532.  Louis  Consolidated  Coal  Co.  v.Young». 

1.  Yerdiot  Hot  Aniworing  Isiuo. — Pet-  24    111.    App.    255;   Wright    v,    Ben- 

tibone  V.  Gozzard,  2  Root  (Conn.)  254;  nett,   4   111.    258;    Wilson   v.    Myrick,. 

Smith  f.  Raymond,  I  Day  (Conn.)  189;  26    111.    34;    Schofield   v.   Settley,    3r 

Kegwin  v.  Campbell,  I   Root  (Conn.)  111.  515;   Brawner  v,   Lomax,  23   111. 

268;  Young  V.  Wickliffe,  7  Dana  (Ky.)  443;   Com.   v,    Morse,    2   Mass.    130;. 

447.  Com.  V,  Hines,  loi  Mass.  209;  Com. 

Fatal  Bofoots  in  Indiotment  or  Boolara-  v.     Child,      13     Pick.   (Mass.)     200; 

tion. — Snowden  v.  State,  17  Fla.  386;  Com.    v,    Collins,    2    Cush.    (Mass.> 

Commercial  Ins.  Co.  V. Treasury  Bank,  557;  Com.  v.   Bean,  14  Gray  (Mass.)» 

61  III.  482;  Smith  V.  Curry,  16  III.  147:  54;  Jaccard  v.  Anderson,  32  Mo.  188;. 

Schofield  V.  Settley,  31  111.  515;  Wright  Myers  v.  Field,  37  Mo.  434;  Hart  r. 

V.  Bennett,  4  111.  258;  Com.  v.  Hinds,  Harrison  Wire  Co.,  91  Mo.  414;  State 

loi  Mass.  209;  Jaccard  v.  Anderson,  v,  Barrett,  42  N.  H.  466;  Gould  v.  Kel- 

32  Mo.  188;  Gould  v.  Kelley,  16  N.  H.  ley,  16  N.  H.    551;  State  v.  Gove,  34. 

551;  State  V,  Gove,  34  N.  H.  510.  N.  H.  510;  Bellows  v.  Shannon.  2  Hill 

OthAr  Errors  of  Snhstanoe. — Culver  v.  (N.  Y.)  86;  State  v.  Doyle,  11  R.  I.  574^ 

Third  Nat.  Bank,  64  111.  528;  Nelson  State  v.  James,    2  Bay  (S.  Car.)  215; 

V.  Borchhenius,  52  III.  236;  Wilson  v,  Philson  v,  Bampfield.  i  Brev.  (S.  Car.)* 

Myrick,    26    111.    34;    Mork   v.    Com.,  202.     But  see  Spahr  v,   Nicklaus,    51 

6   Bush  (Ky.)    397;    State  v.    Miller,  Ind.  221;  Machon  v.  Randle,  66  Tex.. 

36  La.  Ann.  158;   State  v.  Green,  36  282;  Merritt  v.  Dearth,  48  Vt.  65. 

La.  Ann.  185;  Stevenson  v.  Hayden,  "Exceptions,    therefore,    that    are 

2  Mass.  406;  Barnes  v,  Hurd,  11  Mass.  moved  in  arrest  of  judgment  must  be 

59;   Miller    v.    State,   33    Miss.    356;  much  more  material  and  glaring  than 

Clough  V,  Tenney,  5  Me.  446;  Bellows  such  as  will  sustain  a  demurrer;  or,  in 

V.  Shannon,  2  Hill  (N.  Y.)  86;  Philson  other  words,  many  inaccuracies  and 

V.   Bampfield,    I    Brev.  (S.  Car.)  202;  omissions  which  would  be  fatal  if  early^ 

State  V.  Dozier,  2  Spears  (S.  Car.)  211;  observed  are  cured  by  a  subsequent. 

State  V.  Lohmdn,  3  Hill  (S.  Car.)  67;  verdict,  and  not  suffered,  in  the  last 

Barriere  v.  Nairac,  2  Dall.  (U.  S.)  249;  stage  of  a  cause,  to  unravel  the  whole: 

Haselton  v,  Weare,  8  Vt.  480;  Hard-  proceedings."  3  Bl.  Com.  394;  Gander 

ing  V,  Cragie,  8  Vt.  508;   Walker   v.  v.   State,    50   Ind.    541;    Nicholson  v^ 

Sargeant,  11  Vt.  327:  Needham  v,  Mc-  Carr,  3  Blackf.  (Ind.)  105. 

Auley,  13  Vt.  68;  Sylvester  v.  Downer,  S.  U.  S.  v.  Goodwin,  20  Fed.  Rep*. 

Z8  Vt.  32;  Joy  v.  Hill,  36  Vt.  333.  237;    State   v.   Williams,   97   N.    Car^ 
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6.  Eecord  Showing  that  Defendant  Should  Be  Beleased. — Or  in  a 
criminal  case,  where  it  appears  of  record  that  the  defendant  for 
any  reason  should  be  released.^ 

m  Defects  akd  Ibbeoula&itieb  as  to  Fabties— 1.  Generally. — 

As  a  general  rule  defects  and  irregularities  as  to  parties  are  waived 
by  going  to  trial  without  exception,  and  cannot  be  urged  in  arrest 
of  judgment.* 

2.  Nonresidence. — Nonresidence,  where  it  affects  the  rights  of 
a  party,  must  be  pleaded  and  cannot  be  taken  advantage  of  on 
motion  in  arrest  of  judgment  before  courts  of  general  jurisdic- 
tion.' 

3.  Misnomer. — Misnomer  is  only  a  matter  in  abatement,  not 
an  error  for  which  judgment  will  be  arrested.* 

455;  State  w.  Cress,  4  Jones  (N.  Car.)  Contra, — Grier,  J.,  delivering  the 
421;  State  V,  Long.  78  N.  Car.  571;  opinion  of  the  court  in  Farni  v,  Tes- 
State  V.  Nutt,  Phil.  (N.  Car.) 20.  son,  i  Black  (U.  S.)  315,  says  :  ''De- 
Rut  where  an  indictment  charges  fendant  can  object  to  a  nonjoinder  of 
the  larceny  of  a  horse  to  have  been  plaintiffs,  not  only  by  demurrer,  but  in 
committed  a  certain  time  after  the  pas-  arrest  of  judgment  under  the  plea  of 
sage  of  the  statute  which  prescribes  the  general  issue." 
the  punishment  of  such  crime,  and  Joinder  of  Husband  and  Wife. — The 
the  defendant  is  found  guilty,  judg-  husband  has  the  exclusive  right  to  sue 
ment  cannot  be  arrested  upon  the  after  marriage  for  words  then  spoken 
ground  that  prior  to  that  time  there  touching  the  reputation  or  character 
had  been  several  statutes  prescribing  of  his  wife  for  chastity  previous  to  her 
different  modes  of  punishment.  State  marriage;  and  the  misjoining  of  the 
V,  Evans,  69  N.  Car.  40.  wife  in  such  suit  is  cause  for  an  arrest 
Where,  by  the  North  Carolina  act  of  of  judgment.  Hemming  v.  Elliott,  66 
T869,  the  punishment  for  arson  was  Md.  197.  And  see  Barnes  t'.  Hurd,  11 
confinement  in  the  penitentiary,  and  Mass.  59,  where  judgment  was  ar- 
by  the  act  of  1871,  death,  the  offense  rested  after  verdict  because  injuries 
being  committed  after  the  last  act,  were  charged  in  an  action  for  which 
but  the  time  designated  in  the  indict-  husband  and  wife  could  not  join, 
ment  being  before  it,  and  there  was  no  Contra^  Edmonson  v.  Phillips,  73  Mo. 
averment  in  the  indictment  specifying  57. 

which  of  the  two  acts  it  was  found  un-  Seal  Partioi  in  Interest. — Suit  must 

der,  upon  a  verdict  of  guilty, — held^  be  brought  in  the   name   of  the  real 

that  the  judgment  must  be   arrested,  parties  in  interest;  and  a  judgment  in 

State  V.  Wise,  66  N.  Car.  120.  favor  of  the  assignor  of  a  note  to  the 

1.  Atkins  V,  State,  16  Ark.  558.  use  of  the  assignee  should  be  arrested. 
Where  the  record  recited  that  the  in-  Hutchings  v.  Weems,  35  Mo;  285. 

dictment  was   returned,   etc.,   during  8.  Slaughter  z^.  Thompkins,  Dudley 

the  October  term,  and  upon  the  face  of  (Ga.)  117;  Washington,  etc.,  Tel.  Co.  v, 

the  indictment  it  appeared  that  it  had  Hobson,  15  Gratt.  (Va.)  122. 

been    tried,    etc.,   at    the    November  Defendants  in  such  cases,  by  appear- 

term,  there  being  nothing  in  the  rec-  ing  and   filing   issuable   pleas,   waive 

ord  to  identify  such  indictment,  judg-  their  right  to  be  sued  in  the  county 

ment  was  arrested.     Hague  v.  State,  where    they    reside.      Slaughter    v, 

34  Miss.  616.  Thompkins,  Dudley  (Ga.)  117. 

2.  Gonleyz'.  Thompson,  30  Ark.  399;  4.  Scull  v,  Briddle,  2  Wash.  (U.  S.) 
Little  Rock,  etc.,  R.  Co.  v.  Dyer,  35  200,  even  in  criminal  cases;  Com.  v. 
Ar^.  360;  Miller  v,  Blake,  6  Colo.  118;  Dedham,  16  Mass.  146;  Foster  v.  State, 
Miller    v,    Keokuk,    etc.,    R.   Co..  63  I  Tex.  App.  531. 

Iowa  680;  Demeritt  v.  Mills,  59  N.  H.  Xiiipelling   in    a    Kame,   when   the 

18.     See    also    Morgan    v.   Stone,    11  sound  is  not  altered,  is  unimportant, 

Cush.  (Mass.)  254;  Edmonson  v,  Phil-  and   no  ground  of    arrest.     State  v. 

lips.  73  Mo.   57;   Reugger  v.  Linden-  Upton,  i  Dev.  (N.  Car.)  513;  Toledo, 

berger,  53  Mo.  364.  etc.,  R.  Co.  v.  Ingrahm,  77  111,  309. 
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4.  Death. — The  death  of  one  of  several  plaintiffs  which  does 
not  appear  of  record  is  no  ground  for  arresting  judgment.* 

IV.  Defective  FLEADnres— 1.  Defective  Statement  of  Came  of 
Action. — It  is  a  well-settled  principle  of  law  that  a  good  title  de- 
fectively set  forth,  or  a  defective  statement  of  a  substantial  cause 
of  action,  is  curable  error  against  which  an  arrest  of  judgment 
cannot  avail,*  and  on  a  motion  in  arrest  of  judgment,  if  an  indict- 

A  Petition  for  Locating  a  Highway  pole  t^.  Marlow,  3  N.  H.  385;  Ingersoll 

must  set  out  the  full  names   of    the  v,  Jackson,  9  Mass.  494;  Cole  v.  Har- 

parties  whose  lands  will  be  affected;  man,  8  Smed.  &  M.  (Miss.)  562;  Max- 

and  such  defects  as  setting  out  the  in-  field  v.  Johnson,  2  Ohio  208;  McFeely 

itials  or  partnership  names  only  are  v,  Vantyle,  3  Ohio  197:   Borbridge  v, 

fatal  on  motion  in  arrest.     Vawter  v,  Herst,  6  Phila.  (Pa.)  391;  Harding  v, 

Gilliland,  55  Ind.  278.  Cragie,  8  Vt.  509;  Dobson  v.  Campbell, 

When  a  Corporation  Pleadf  to  an  ac-  i  Sumn.  (U.  S.)  326;  Gray  v,  James, 

tion  by  its  true  name  when  sued  by  a  Pet.  (C.  C.)  482. 

false  one,  such  misnomer  is  no  cause  Declaration  Kot  Demorrablo. — A  mo- 

for  arrest  of    judgment.      Gilbert  v,  tion  in  arrest  will  not  be  granted  if 

Nantucket  Bank,  5  Mass.  97.  the   declaration  on    its   face  shows  a 

tJninoorporated  Company  Suing  in  the  valid  cause  of  action,  and  is  not  de- 

Firm-name. — A  complaint  by  an  unin-  murrable.     Hyer  v,  Vaughn,  18  Fla. 

corporated  company  in  its  firm  name  647. 

and  style  alone,  not  setting  out  the  in-  Tendering  Ime  on  Defective  Declara- 

dividual  names  qf  its  members,  is  bad  tion.— A  declaration  setting  forth  that 

both  on  demurrer  and  motion  in  arrest  the  defendant  owes  the  plaintiff  a  cer- 

of  judgment.     Pollock  v.  Dunning,  54  tain   sum  for  work  done  and  money 

Ind.  115.  lent  is  defective,  but  if  the  defendant 

1.  Crow     V,    State,    23     Ark.     684;  answers   over    without    demurrer    or 
Rountree  v,  Lathrop,  69  Ga.  539.  motion,    tendering  an  issue    of    fact. 

Under  XaieaohniettB  Stat.  1822,  c.  312,  and  a  verdict  is  rendered,  a  motion  in 

g  22,  the  death  of  one  of  the  parties  arrest  on  the  ground  that  no  cause  of 

named  as  demandants,  before  the  date  action  is  shown  comes  too  late.     Sauls- 

of  the  writ,  is  no  cause  for  arresting  bury  v.  Alexander,  50  Mo.  142. 

judgment.     Emery  v.  Osgood,  i  Allen  Incorrect    Descripikion.  —  Where    the 

(Mass.)  244.  complaint    incorrectly   described    the 

Action  by  Gopartnert. — In  an  action  land,   but   it   was  admitted   that    the 

by  copartners,  the  use  of  the  name  of  land  was  correctly  described   in  the 

one  of  the  coplaintiffs  after  a  sugges-  mortgage    which   was   made   part    of 

tion  of  his  death  is  not  an  irregular-  the   complaint, — held,  that    the   court 

ity  sufficient  to  arrest  the  judgment,  did  not  err  in  overruling  a  motion  in 

Billingslea  v.  Smith,  77  Md.  504.  arrest  of  judgment.    Bennerv.  Bragg, 

2.  Parker  v.    Abrams,   50  Ala.  35;  68  Ind.  338. 

Griffin  v.  Pratt,  3  Conn.  515;  Dale  v.  Where  Title  is  Defectively  Bet  Out  in  a 

Dean,      16     Conn.    579;    Gaylord    v,  declaration,  and   the   fact   omitted  is 

Payne,  4  Conn.  195;  Russell  v.  Slade,  set  out  in  the  plea,  judgment  will  not 

12  Conn.  462;  Champion  v,  Mumford,  be  arrested  after  verdict.     McFeely  v. 

Kirby  (Conn.)  170;    Hendrick  v.  See-  Vantyle,  2  Ohio  198. 

ley,   6  Conn.    179;   Lewis  v.  Niles,   i  Facts  Inferable  firom  Entire  Pleadings. 

Root  (Conn.)  346;  Crone  v.  Mallinck-  — If    facts   requisite  to    constitute    a 

rodt,   9   Mo.    App.    346;    Pomeroy   v,  cause  of  action  are  necessarily  infer- 

Benton,  57  Mo.  531;  Priest  v.  Birches,  able  from  the  pleadings  taken  in  their 

3  Mo.  App.   565;    Burdsal  v,  Davies,  entirety,  though    informal    in   parts, 

58    Mo.    138;    Corpenny    v,    Sedalia,  judj^ment   will   not  be  arrested  after 

57   Mo.    88;    State   v.   (Carroll,  9  Mo.  verdict.     Corpenny  v.  Sedalia,  57  Mo. 

App.    275;    Saulsbury    r.    Alexander,  88;  Edmonson  v.  Phillips,  73  Mo.  57; 

50  Mo.  142;  Grove  F.  Kansas  City,  75  State  v,  Williams,  77  Mo.  467. 

Mo.   672;    Edmonson   v,    Phillips,   73  Inartificial    Declaration.  —  Although 

Mo.  57;  State  V,  Williams,  77  Mo.  463;  the  declaration  is  loosely  and  inarti- 

Bedell  v,  Stevens,  28  N.  H.  118;  Wal-  ficially    drawn,    yet    if,    taken     alto- 
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ment  is  found  to  contain  all  the  essential  elements  of  a  public 
offense,  even  though  they  are  to  some  extent  defectively  stated, 
it  will  be  held  suffident.* 

2.  No  Snbfltantial  Cause  of  Action. — But  if  it  appears  from  the 
face  of  the  declaration  that  the  cause  of  action  itself  is  defective, 
or  that  there  is  no  substantial  cause  of  action,  then  judgment  will 
be  arrested,  since  such  a  defect  cannot  be  cured  by  the  verdict.* 

gether,  the  amount  claimed,  the  time  State  r.  Delerno,  ii  La.  Ann.  648; 
of  payment*  etc.,  can  be  arrived  at  Com.  v.  Hinds,  loi  Mass.  209;  Kings- 
with  reasonable  certainty,  judgment  sley  v.  Bill,  9  Mass.  197;  Williams 
will  not  be  arrested.  Lester  v.  Pied-  v,  Hingham,  4  Pick.  (Mass.)  341;  Jac- 
mont,  etc.,  L.  Ins.  Co.»  55  Ga.  480.  card  v.  Anderson,  32  Mo.  188;  Picker- 
Whole  I>eclaration  on  Proof. — It  is  no  ing  r.  Mississippi  Valley  Nat.  Tel.  Co., 
ground  for  arrest  of  judgment  that  47  Mo.  460;  State  v,  Williams,  77 
the  declaration  was  defective*  if  the  Mo.  467;  Gould  v.  Kelley,  16  N.  H. 
defendant  by  his  pleadings  put  the  551;  State  v,  Gove,  34  N-  H.  510;  Bc- 
whole  declaration  on  proof,  and  the  dell  v.  Stevens,  28  N.  H.  118;  Walpole 
issue  was  found  against  him.  Wet-  v.  Marlow,  2  N.  H.  385;  Sewalls  Falls 
more  v,  Woodbridge,  Kirby  (Conn.)  Bridge  v.  Fisk.  23  N.  H.  171;  Ad- 
164.  dington  r.  Allen,  11  Wend..  (N.  Y.) 
1.  Graeter  ».  State,  105  Ind.  273;  574;  Bartlett  v.  Crozier,  17  Johns. 
Greenley  v.  State,  60  Ind.  141;  Lowe  (N.  Y.)  439;  Maxfield  v,  Johnston, 
V.  State,  46  Ind.  305;  Shepherd  v,  2  Ohio  207;  Philson  v,  Bampfield, 
State,  64  Ind.  43.  i  Brev.  (S.  Car.)  202;  Hasclton  v. 
So  judgment  will  not  be  arrested  Weare,  8  Vt.  484;  Harding  v.  Cragie, 
where  the  indictment  is  substantially  8  Vt.  509;  State  r.  Bacon,  7  Vt.  219; 
correct,  though  inartificially  drawn.  Dobson  v,  Campbell,  i  Sumn.  (U.  S.) 
Morgan  v.  State,  13  Smed.  &  M.  (Miss.)  326. 

242;  Com.  V.  Arnold,  4  Pick.  (Mass.)  Thus,apetition  which  does  not  show 
251.  a  cause  of  action,  without  reference  to 
Unoertainty  In  Indiotment.  —  Uncer-  exhibits  filed,  is  bad  upon  demurrer  or 
tainty  in  the  statement  of  the  offense  motion  in  arrest  of  judgment.  Bow- 
charged,  either  in  the  indictment  or  in  liitg  v,  McFarland,  38  Mo.  465. 
the  information,  whether  caused  by  FaeC  Essential  to  Cs«m  of  Aetioa 
errors  or  discrepancies  in  the  dates  Omitted. — Where  an  independent  fact 
or  otherwise,  affords  no  ground  for  essential  to  the  cause  of  action  is 
arresting  judgment.  Rubush  v.  State,  omitted,  the  pleadings  will  be  bad 
112  Ind.  113.  See  also  Greenley  v,  upon  a  motion  in  arrest  of  judgment. 
Srate,  60  Ind.  141;  Graeter  v.  State,  Eberhartr.  Reister,  96Ind.  480;  Piersc 
105  Ind.  271.  V,  Thornton,  44  Ind.  235;  Sharpe  v. 
2.  Phelps  V.  Baldwin,  17  Conn.  212;  Clifford,  44  Ind.  346:  Heddens  v. 
Dale  V.  Dean,  16  Conn.  579;  Griffin  v.  Younglove,  46  Ind.  212;  Newman 
Pratt,  3  Conn.  515;  Gaylord  r.  Payne,  v.  Perrill,  73  Ind.  153;  Crawford 
4  Conn.  195;  Russell  z/.  Slade,  12  Conn,  v,  Crockett,  55  Ind.  220;  Frazer  v, 
462;  McCune  v.  Norwich  City  Gas  Roberts,  32  Mo.  457;  Welch  v.  Bryan, 
Co.,3oConn.  521;  Hitchcock  v.  Page,  r  28  Mo.  30. 

Root  (Conn.)  294;  Snowden  v.  State,  17  A  motion  in  arrest  was  held  to  be 
Fla.  386;  Smith  v.  Curry,  16  III.  147?  properly  sustained,  because  the  com- 
Lester  v.  Piedmont,  etc.,  L.  Ins.  Co.,  plaint  which  sought  to  enforce  a  me- 
55  Ga.  480;  Commercial  Ins.  Co.  v.  chanic's  lien  did  not  aver  that  the 
Treasury  Bank,  61  III.  482;  St.  Louis  materials  were  furnished  for  the  build- 
Consolidated  Coal  Co.  V.  Yung,  24  111.  ing.  Crawford  v.  Crockett,  55  Ind. 
App.  255;  Seelye  v.  People,  40  111.  App.  220. 

449;    Wright  V.    Bennett,   4  HI.    258;        So  also  where  the  complaint  failed 

Schofield  V.  Settley,  31  III.  515;  Harris  to  aver  a  demand,  where  a  demand 

V,  Harris,  61  Ind.  129;  Spaun  v.  Eagle  was  essential  to  the  cause  of  action. 

Mach.    Co.,   87   Ind.  474;   Stewart  v,  Heddens  v.  Younglove,  46  Ind.  212; 

Terre  Haute,  etc..  R.  Co.,  103  Ind.  44;  Pierse  r.  Thornton,  44  Ind.  235. 
Eberhart    v.    Reister,    96     Ind.    478;        Where,  npon  an  indictment  for  false 
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3.  Defective  Coimts  in  Declaration. — Practice  on  this  point  varies 
widely,  but  in  civil  cases  the  rule  in  England,  and  in  most  of  the 
United  States,  is  that  one  defective  count  is  fatal  where  there 
is  a  general  verdict  for  the  plaintiff,  and  that  judgment  will  be 

arrested.^  On  the  other  hand  it  is  held  by  some  courts  that  a 
motion  in  arrest  should  be  overruled  while  there  remains  a  good 
paragraph  on  which  to  enter  the  verdict.* 

tokens  and  swindling,  the  material  Fisk,  2  N.  H.  398;  Peabody  v. 
fact  as  to  the  procuring  of  the  goods  Kinsley,  40  N.  H.  418;  Needham  v, 
was  not  alleged  with  time  and  place,  McAuiey,  13  Vt.  68;  Walker  v,  Sar- 
judgment  was  arrested.  State  v.  geant,  11  Vt.  327;  Sylvester  v.  Dow- 
Bacon,  7  Vt.  219.  ner,  x8  Vt.  32;  Harding   v,  Cragie,  8 

AsiigiiiiMnt    A    PromiMory   HoU.  —  Vt.  501;  Joy  v.  Hill,  36  Vt.  333. 

Where  it  did  not  appear  in  the  deciara-  In  Benson    v.   Swift.   2    Mass.    52, 

tion  that  there  was  any  consideration  Sedgwick,   J.,   says:     '*  There    is    no 

for  the  assignment  of  a  note   upon  doubt  that  the  principle  of  law  is  set- 

which  suit  was  brought, — Md^  judg-  tied,    that   where     there  are    several 

ment  should  have  been  arrested.  Hib-  counts   in  a  declaration,  and   one  of 

born  V.  Artus,  4  111.  344.  them  is  materially  defective   or  bad. 

Deolaration   WUl   Kot    Swtain   Judg-  and  a  general  verdict  is   found  upon 

ment. — Where  the  declaration  is  so  de-  them  all,  judgment  must  be  arrested, 

fective  that  it  will  not  sustain  a  judg-  See  also  Kingsley  v.  Bill,  9  Mass.  197; 

ment,  it  may  be  taken  advantage  of  on  Stevenson    v,  Hayden,  2   Mass.   406; 

motion  in  arrest  of  judgment.     Seelye  Sullivan  v.  Holker,  15  Mass.  374. 

V.  People,  40  111.  App.  449.  Ignoring  One  Count  and  Flnddng  upon 

Gift  of  Action  Omitted.  —  Where  the  the  Other. — When  two  counts  state  in 

gist  of  the  action  is  omitted  judgment  different    forms   the    same    cause    of 

should  be  arrested.      Cooper  v.   Hal-  action,  the  ignoring  of  one  count  and 

bert,  2   McMuU.  (S.  Car.)  419;  Bedell  finding  upon  the  other  is  no  ground 

V,  Stevens,  28  N.  H.  118.  for   motion    in   arrest    of   judgment. 

Blander. — In  an  action   of  slander  a  Moffett  v.  Turner,  23  Mo.  App.   194. 

declaration  so  defective  in  substantial  See  also  Sellick  v.  Hall,  47  Conn.  260; 

averment  that  it  could  not  uphold  a  Whitcomb  v.  Wolcott,  21  Vt.  368. 

verdict  in  general  assumpsit  must  be  In  an  Action  of  Slandor. — If  the  words 

held  insufficient  upon  motion  in  arrest  in   some   counts   are   actionable,   and 

of  judgment.     Merritt  v.  Dearth,  48  those  in  others  not,  and   entire  dam- 

Vt.  65.  ages   are  given,  judgment  will  be  ar- 

Libel. — In  an  action  and  an  indict-  rested;  but  if  the  plaintiff  apply,  he 
ment  for  libel  the  law  requires  the  may,  on  payment  of  costs,  have  a 
very  words  of  the  libel  to  be  set  out,  venire  de  novo,  Hopkins  v,  Beedle,  I 
in  order  that  the  court  may  judge  Cai.  (N.  Y.)  347.  Judgment  cannot  be 
whether  they  constitute  a  good  cause  entered  upon  a  verdict  assessing  en- 
of  action;  and  unless  they  are  pro-  tire  damages  in  an  action  for  slander 
fessed  to  be  set  out,  the  declaration  or  where  one  of  the  counts  is  bad.  Ken- 
indictment  is  bad  on  motion  in  arrest,  nedy  v,  Lowry,  i  Binn.  (Pa.)  396. 
Com.  V,  Sweney,  10  S.  &  R.  (Pa.)  174.  But  where  no  material   evidence  has 

1.  In  Haselton  v.  Weare,  8  Vt.  480,  been  given  except  what  went  in  sup- 

Royce,  J.,  delivering  the   opinion  of  port  of  the  actionable  words,  it  will  be 

the   court,   said :  '*  In    civil   cases,    if  presumed  that  the  jury,  in   forming 

the  declaration  contain  several  counts,  their  verdict,  paid  no  regard  to  other 

and  a  general  verdict  is  returned  for  than  the  actionable  words,  and  in  siich 

the  plaintiff,  judgment  will  be  arrested  cases  the  court  will  direct  the  verdict 

in  toto  if  any  one  count  is  fatally  de-  to  be  entered  for  the  plaintiff  on  those 

fective."  To  the  same  effect  see  Hard-  counts  which  are  good.     Kennedy  v. 

ing  V.  Cragie,  8Vt.  501;  Carlisle  Bank  Lowry,  i  Binn.  (Pa.)  396. 

V,  Hopkins,  i  T.  B.  Mon.  (Ky.)   245;  2.  Lewis  v.    Niles,   i  koot  (Conn.) 

Maxfieldv.  Johnston,  2  Ohio  204;  Hem-  433;   Hoag   v.  Hatch,  23   Conn.    589; 

ming  V.  Elliott,  66  Md.  197;  Clough  V.  Toledo,   etc.,   R.  Co.  v.   Milligan,   52 

Teiiney,    5    Me.     446;    Blanchard    v.  Ind.   505;   Waugh  v.  Waugh,  47  Ind. 
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4.  Defective  Coxuits  in  Indictment. — If  in  a  criminal  prosecution 
one  count  in  the  indictment  is  good,  it  will  sustain  a  conviction, 
although  the  other  counts  are  defective,  and  a  motion  in  arrest 
will  not  avail* 

580;    Kelsey    v.   Henry,  48   Ind.   37;  Soferenee  to  PrevioiiB  Goimts. — It  is  no 

Spahr  «^.  Nicklaus,  51  Ind.  221;  Harris  objection   to  a  count,   on   motion   in 

V,    Rivers,    53   Ind.    216;    Newell    v,  arrest  of  judgment,  that  it  refers  to 

Downs,  8  Blackf.  (Ind.)  523;  Clarkson  previous  counts  for  the  subject-matter 

V.    McCarty,    5     Blackf.    (Ind.)    574;  of   recovery.     Curtis   v.  Belknap,    21 

Findley  v.  Buchanan,  i  Blackf.  (Ind.)  Vt.  433. 

12;  Baddeley  v,  Patterson,  78  Ind.  157;  Bepagnant  Counts. — After  verdict  for 

Louisville,  etc.,    R.   Co.    v.    Fox,   loi  the  plaintiff,  which  he  applies  to  one 

Ind.  416;  Waugh  v.  Suter,  3  111.  App.  of  several  counts,  judgment  will  not 

271;  Bradshaw  v.  Hubbard.  6  III.  390;  be  arrested  on  the  ground  that  such 

Smith   V,  Cleveland,   6   Met.    (Mass.)  count  is   repugnant   to  other  counts. 

332;  Bishop  V.  Williamson,  ii  Me.  495;  White  v.  Snell,  9  Pick.  (Mass.)  16. 

Chisom  V,  School  Directors,  19  Ohio  Counts  Struck  Out.— Where  a  count  is 

289.  struck  out  by  leave  of  the  court,  the 

Where  some  of   the   counts  in   the  declaration  must  be  considered  as  if 

declaration  are  sufficient   and   others  the  count  had  never  been  introduced, 

defective,  and  a  general  verdict  is  re-  and   judgment  will   not   be  arrested, 

turned,  and  a  motion  in  arrest  of  judg-  Prescott  v.  Tufts,  4  Mass.  146. 

ment  filed,  the  inclination  of  the  court  Under  OhioStatnte. — Where  a  general 

is  to  sustain  the  verdict  unless  it  be  verdict   is   returned   in   favor  of  the 

made  to  appear  that  the  finding  was  plaintiff,  and  the  declaration  contains 

on  the  defective  count.     Camp  v.  Bar-  several    counts,    some   of   which    are 

ker,  21  Vt.  469;  Whitcomb  v.  Wolcott,  good  and  some  bad,  judgment  may  be 

21  Vt.  368;  Chisom  v.  School  Directors,  entered  upon  the  verdict  it  the  evu 

19  Ohio   289;    Johnson   v,    MuUin,  12  dence    was    applicable    to    the    good 

Ohio  10.  counts.      Porter  v.    Porter,    14  Ohio 

Where  No  Part  of  the  Evidence  Applies  220. 

to  the  Bad  Gonnt. — Where  the  declara-  Under  Xentnoky  Statute. — Where  the 

tion  contains  a  good  and  a  bad  count,  damages  are  found  generally,  though 

and  a  general  verdict  is  rendered  for  one  count  be  faulty,  the  verdict  will  be 

the  plaintiff,  with  entire  damages,  if  it  good;  but  the  defendant  may  apply  to 

appears  from  the  notes  of  the  judge  the  court  to  instruct  the  jury  to  disre- 

that  no  part  of  the  evidence  exhibited  gard    such   faulty  count.     Parker  v. 

to  the  jury  applied  in  a  serious  meas-  Com.,  8  B.  Mon.  (Ky.)  31, 

ure  to  the  bad  count,  then  the  verdict  1.    Brown   v.    State,    10    Ark.    607; 

may   be    amended    by   order    of    the  Howard  v.  State,  34  Ark.  433;  State  z^. 

court,  so  as  to  apply  to  the  good  count  Coleman,  5  Port.  (Ala.)  32;  Mayes  v. 

only,  and  judgment  will  be  given  on  People,  106  111.  306;  Murphy  z/.  People, 

such  count   only,    notwithstanding  a  104  111.  529;  Holliday  v.  People,  9  III. 

motion  in  arrest.     Peabody  v.   Kins-  iii;    Duffin    v.   People,   107   III.    113; 

ley,  40  N.  H.  418;  Stafford  v.  Green,  Sahlinger    v.    People,    102    111.    241; 

I   Johns.    (N.    Y.)  505;    Descamps   r.  Lyons   v.  People,   68  111.  276;  Town- 

Dutihl,  4  Yeates  (Pa.)  441.     See  also  send   v.   People,  4  111.  326;  Parker  v. 

Sayre  v.  Jewett,  12  Wend.  (N.  Y.)  135.  Com.,  8  B.  Mon.  (Ky.)  30:   Manly  v. 

Defective  Count  Not  Bead  to  Jury. —  State,  7  Md.  136;  Com.  v.  Holmes,  17 

Where  there  were  several  counts,  and  Mass.    336;   Miller  z^.   State,    5    How. 

one  was  insufficient  because  it  did  not  (Miss.)   250;    State  v.   Tisdale,    Phil, 

allege  a  promise  on  the  part  of  the  (N.  Car.)  220;  Kane  v.  People,  3  Wend, 

defendant,    a   judgment    for   plaintiff  (N.    Y.)   363,   8  Wend.   (N.    Y.)    203; 

should  not   be  arrested  where  it  ap-  People  v.  Stein,  i  Park.  Cr.   Rep.  (N. 

peared  from  the  judge's  notes  that  the  Y.)  202;  People  v,  Gilkinson,  4  Park, 

good  counts   only   were   read   to  the  Cr.  Rep.  (N.  Y.)  26;  Pontiufv.  People, 

jury,  and  that  the  jury  were  directed  82  N.  Y.  339;  Hope  v.  People,  83  N.  Y. 

to  find  the  fact  of  a  promise  by  defend-  418;  Burk  v.  State,  2  Har.  &  J.  (Md.) 

ant.      Whitcomb    v,  Wolcott,    21   Vt.  429:  Hazen  v.  Com.,  23  Pa.  St.  355; 

368.  U.  S.  V.  Jenson,  15  Fed.  Rep.  138;  U. 
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5.  Duplicity  in  Pleadixig. — The  weight  of  authority  seems  to  be 
that  duplicity  cannot  be  taken  advantage  of  on  motion  for  arrest 
of  judgment,  but  only  by  special  demurrer  before  verdict.* 

6.  Joinder  of  Counts  and  Causes  of  Action. — Where  there  are  sev- 
eral causes  of  action  stated  in  one  count,  the  objection  must  be 
taken  by  demurrer,  or  it  will  be  considered  waived  and  cannot  be 
raised  by  motion  in  arrest  of  judgment.*  There  is  no  objection 
in  law  to  the  joinder  of  counts  charging  the  defendant  with  the 
commission  of  several  distinct  offenses  of  the  same  nature,  pro- 
vided the  judgments  or  penalties  are  not  inconsistent;  and  such 
joinder  is  not  ground  for  demurrer  or  motion  in  arrest  of  judg- 
ment.*    But  in  some  cases,  where  there  were  several  counts  in 

S.  V.  La  Coste,  2  Mason  (U.  S.)  139;  charged     in    the    same    indictment, 

U.  S.  cr.   Furlong,   5  Wheat.  (U.  S.)  whether  in  the  same  count  or  in  differ- 

184.  ent  ones,  the  duplicity  will  be  cured 

A  verdict  finding  the  accused  guilty  by  a  verdict  of  guilty  as  to  one  of 

upon  one  count  in  the  indictment,  and  the  offenses,  and  not  guilty  as  to  the 

ignoring  the  other  counts,  is  equiva-  other.      State    v,   Merrill,  44  N.   H. 

lent  to  an  express  finding  of  not  guilty  624. 

on  the  unmentioned  counts,  and  such  When  an  indictment  contains  several 

finding  is  no  ground  of  arrest  of  judg-  counts,  some  good  and  some  void  for 

ment  upon  the  verdict.     Weinzorpflin  duplicity,   a  general  verdict   may  be 

V,  State,  7  Blackf.  (Ind.)  186.  sustained  upon  the  valid  counts.    Pon- 

1.  People  V.  Shotwell,  27  Cal.  395;  tins  v.  People,  82  N.  Y.  339. 

People  V.  Burgess,  35  Cal.  1x8;   Peo-  8.  Trenton  Union  Bank  v,  Dillon,  75 

pic    V,   Weaver,    47    Ca!.    ic8;   State  Mo.  380;  House  v.  Lo'sreH,  45  Mo.  381; 

V,    Holmes,   28   Conn.   230;    State    v.  Pickering  v.  Mississippi  Valley  Nat. 

Miller,    24    Conn.    530;    Kilbourn    v,  Tel.  Co.,  47  Mo.  457;  Baker  v.  Raley^ 

State,  9  Conn.  562;  Segerv.  Barkham-  18  Mo.  App.  562. 

sted,  22  Conn.  295;   Smith  v.  North-  S.  Johnson    v.    State,    29    Ala.   68; 

rup,  I  Root  (Conn.)  387;  Seymour  v.  Mayo  v.  State,  30  Ala.  33;  Cawley  v. 

Mitchel,  2  Root  (Conn.)  145;    Shafer  State,  37  Ala.  152;  Bulloch  v.  State,  zo 

V.  State,  26  Ind.  191;  Simons  v.  State,  Ga.   47;    Dean  v.   State,  43  Ga.  218; 

25  Ind.  331;   Com.  v.  Tuck,  20  Pick.  Kennedy  v.  State,  6  Ind.  486;  Frolich 

(Mass.)  356;  House  «/.  Lowell,  45  Mo.  r.  State,  11  Ind.  213;  M'Gregg  ».  State, 

381;  Polinsky  ».  People,  73  N.  Y.  72;  4  Blackf.  (Ind.)ioi;  State  z^.  McNally,. 

State  V,  Brown,  8  Humph.  (Tenn.)  89;  55   Md.    563;    State  v,  Sutton,   4  Gill 

Forrest  v.  State,  13  Lea  (Tenn.)  103;  (Md.)494:  Teat  t/.  State,  53  Miss.  440; 

Coney  v.  State,  2  Tex.  App.  62.  Storrs  v.  State,  3  Mo.   10;  Taylor  r. 

Andrews,  J.,  delivering  the  opinion  People,  12  Hun  (N.  Y.)  215;  People  v. 

of  the  court  in  Poliusky  v.  People,  73  Rynders,  12  Wend.  (N.  Y.)  425;  Kane 

N.  Y.  72,  says  :  **  There  is  some  ques-  v.  People,  8  Wend.  (N.  Y.)  211;  State 

tion  whether  the  objection  for  duplic-  v,   Speight,   69  N.   Car.  72;   State  v. 

ity  is  fatal  either  on  motion  in  arrest  Watts,  82  N.  Car.  656;   Com.  v,  Gil- 

of  judgment  or  upon  writ  of  error,"  lespie,  7  S.  &  R.  (Pa.)  469;  Cash  v. 

some  cases  holding  that  such  is  the  State,  10  Humph.  (Tenn.)  iii;  Camp* 

case;   but   "the    general    current    of  bell    w.   State,  9   Yerg.   (Tenn.)  335; 

authority  and  the  expression  of  text  Hampton  v^  State,  8  Humph.  (Tenn.) 

writers  are  the  other  way."  71;  Wright  r.  State,  4  Humph.  (Tenn.) 

Contra, — People  r.  Wright,  9  Wend.  194;  Weathersby  v.  State,  i  Tex.  App. 

(N.  Y.)  196;  State  v.  Nelson.  8  N.  H.  645;  U.  S.  v,  Peterson,  i  Woodb.  &M. 

163;  State  V,  Fowler,  28  N.  H.  184;  (U.  S.)  305. 

Greenlow  v.  State.  4  Humph.  (Tenn  )  Joinder  of  Bistinot  Degrees  of  Felony. — 

25;  Com.  V,  Symonds,  2  Mass.  163.    In  It  is  irregular  to  join  in  the  same  in- 

Dawson  v.  People,  25  N.  Y.  399.  Sel-  dictment  counts  for  distinct  felonies 

don,  J.,  says:  **  The  objection  of  du-  of  different  degrees;  yet  it  seems,  if  it 

plicity  is   probably  fatal  in  arrest  of  be  done,  and  no  objection  be  made  by 

judgment  and  on  writ  of  error."  motion  to  quash  or  before  plea  plead- 

Where    two   distinct    offenses   are  ed,  or  by  motion  to  compel  the  prose- 
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an  indictment,  and  the  law  inflicted  a  distinct  punishment  for 
the  offense  charged  in  each,  the  indictment  has  been  held  bad 
for  misjoinder  of  offenses.* 

CmintB  Hot  Allowed  to  bo  Joined. — Joinder  in  the  same  declaration  of 
counts  which  the  law  does  not  allow  to  be  joined  is  fatal  not  only 
on  demurrer,  but  on  motion  in  arrest  of  judgment.* 

cutor  to  elect  upon  which  count   he  though  committed  at  different  times, 

will  proceed,  it  will  be  too  late  after  a  may  be  joined  in  the  same  indictment, 

general  verdict  of  guilty,  to  move  in  The  state,  upon  motion,  in  the  discre- 

arrest  of  judgment.     Wash  v.   State,  tion  of  the  court,  may  be  compelled  to 

14  Smed.  &  M.  (Miss.)  120.     See  also  elect  on  which  count  it  will  proceed; 

Weinzorpflin  v.  State,  7  Blackf.  (Ind.)  but  if    no  motion   to  that   effect    be 

188.  made   the  judgment  will  not   be  ar- 

Judgment  for  Higheet  Grade  of  Offenie.  rested  after  verdict.     Teat  v.  State,  53 

— Where  there  are  several  counts  in  an  Miss.  439. 

indictment  charging  different  grades  1.  State  r.  Johnson,  75  N.  Car.  123; 

of  the  same  offense,  with  punishment  Weathersby    v.    State,    i    Tex.    App. 

differing  in  degree   only,  but   of  the  645;  U.  S.  v.  Stetson,  3  Woodb.  &  M. 

same  nature,  and  the  jury  return   a  (U.    S.)    166;  U.    S.    v.    Peterson,    i 

general   verdict  of  guilty,   judgment  Woodb.  &  M.  (U.  S.)  305. 

will  not  be  arrested,  but  the  court  will  If  the  defendant  be  found  guilty  of 

award  judgment  for  the  highest  grade  both  offenses  charged,  and  they  are 

of  the  offense  charged  in  the  indict-  punishable  by  different  penalties,  the 

ment.     Bulloch  v.  State,  10  Ga.  48.  judgment  will  be  arrested.     State  v. 

Miademeanon. — Indictments  for  mis-  Merrill,  44  N.  H.  624;  State  v.  Nelson, 

demeanors   may  charge   different  of-  8    N.    H.   163;    Com.    v,   Symonds,    2 

fenses  in   several  counts,  where  the  Mass.  163. 

judgment  upon  each  of  which  is  the  2.   Peabody  v,  Kinsley,  40  N.  H.  418. 

same,  and  such  joinder  is  no  ground  Where  counts  sounding  in  tort  are 

of    arrest.       Covy   v.    State,   4   Port,  joined  with  counts  on  contracts,  judg- 

(Ala.)  186.  ment  will  be  arrested.     Joy  v.  Hill,  36 

Felomei. — Even  in  felonies  there  is  Vt.   333;    Nimrocks  w.  Inks,  17  Ohio 

no  objection  to  the  insertion,  in  the  596.    See  also  Dalson  v.  Bradberry,  50 

same    indictment    against    the    same  111.  82. 

offender,  of  several   distinct   felonies  A  count  upon  a  promise  made  to  the 

of  the  same  degree,  though  committed  plaintiff's   intestate  cannot  be   joined 

at  different  times,  and  it  is  no  ground  with  a  count  alleging  that  the  defend- 

of  demurrer  or  arrest  of  judgment,  ant,  "being  indebted  to  the  plaintiff  as 

Com.  V,  Gillespie,  7  S.  &  R.  (Pa.)  476.  aforesaid"  [the  plaintiff  having  been 

See  also  Wash  v.  State,  14  Smed.  &  previously      described      as     adminis- 

M.  (Miss.)  125.  trator]  in  a  certain   sum  *'for  goods 

Joinder  of  Felony  and  Mitdemeanor. —  sold  and  delivered  by  the  plaintiff  to 

The  joinder  of  counts  for  felony  and  the      defendant,      in       consideration 

for  misdemeanor  in  the  same  indict-  thereof  promised  to  pay  the  same  to 

ment  is  not  a  defect  that  can  be  taken  the  plaintiff; "    and  a  declaration   in 

advantage  of  on  motion  in  arrest  of  which  such  counts  are  joined  is  bad» 

judgment.      Burk  v.  State,  2  Har.  &  even  after  verdict.    Brown  v,  Webber^ 

J.   (Md.)  426;  State   z^.  Sutton,  4   Gill  6  Cush.  (Mass.)  560. 

(Md.)    498;    Manly    v.   State,    7    Md.  Joinder  of  Gonnts  in  Aiinmpsit   and 

149;  State  V.  Nelson,  14  Rich.  (S.  Car.)  Gaee. — Where  a  declaration  contained 

169;  Weathersby  v.  State,  i  Tex.  App.  a  count  in  assumpsit  and  one  in  case,. 

646.  and  the  jury  brought  in  a  verdict  for 

But  such  pleading  has  been  disap-  the  plaintiff  on  the  latter  count  only» 

proved    by    the    Supreme    Court    of  — keldy  that  the  other  count  was  to  be 

Texas.     Weathersby  v.  State,  i  Tex.  regarded  as  out  of  the  case,  and  that 

App.  646.     But  see  Stephen  v.  State,  judgment  would  not  be  arrested  for 

II  Ga.  225;  Sute  V.  Watts,  82  N.  Car.  misjoinder  of  counts.     Sellick  v.  Hall^ 

659.  47  Conn.  261. 

Odffensee  Gommitted  at  Different  Times.  Joinder  of  Gonnts  in  Treipaii  and  Gaee. 

—Two  offenses  of  the  same  character,  — And  so  where  the  writ  was  in  tres- 
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Dainagoi  AnoMod  Entlxo. — A  misjoinder  of  counts  and  causes  of 
action,  with  damages  assessed  entire,  is  good  cause  for  arresting 
the  judgment.* 

Y.  Defective  Yesdict — 1.  Hot  Conforming  to  Issue  or  Indictment. 

— The  verdict  must  answer  the  whole  that  is  put  in  issue,*  and 
must  conform  to  the  issue  or  indictment,  or  judgment  will  be  ar- 
rested.* 

pass,  and  the  declaration  was  part  in  lUisoiiri. — The  general  practice   in 

trespass  and  part  in  case,  the  defend-  Missouri  has  been  to  raise  the  ques- 

ant  cannot  move  in  arrest  of  judgment  tion,  that  the  verdict  of  the  jury,  or 

if    the  jury  have  found  in  his  favor  the  finding  of  the  court  sitting  as  a 

upon  the  count  in  case.     Wenburg  r.  jury,  is  not  responsive  to  the  issue,  by 

Homer,  6  Binn.  (Pa.)  307.  motion  in  arrest  of  judgment.     Erd- 

1.  State  V.  Dulle,  45  Mo.  269;  Erd*  bruegger  v.  Meier,  14  Mo.  App.  261; 
bruegger  v.  Meier,  14  Mo.  App.  259;  Davidson  v.  Peck,  4  Mo.  438;  Griffin 
Clark  V,  Hannibal,  etc.,  R.  Co.,  36  v,  Samuel,  6  Mo.  51;  Amis  v.  Steam- 
Mo.  215;  Pitts  V,  Fulgate,  41  Mo.  405;  boat  Louisa,  9  Mo.  632. 

Comings   v,   Hannibal,  etc.,    R.   Co.,  8.  State  v,  Lohmdn,  3  Hill  (S.  Car.) 

48  Mo.  512;  St.  Louis  V,  Allen,  53  Mo.  67;  Allen  v.  State,  86  Ga.  399. 

44;  Seibert  v,  Allen,  61  Mo.  488;  Ben-  Contra. — As  held  in   some  states  a 

son  V,  Swift,  2  Mass.  53:  Stevenson  v.  motion  in  arrest  of  judgment  will  not 

Hayden,    2    Mass.    408;     Dryden     v.  reach  a  defective  verdict.     Potter  r. 

Dryden,  9  Pick.  (Mass.)  547;  Peabody  McCormack,    127   Ind.   439;    State   v. 

V.  Kinsley,  40  N.  H.  418;  Hopkins  v.  Snow,  74  Me.  354. 

Beedle,   i  Cai.    (N.    Y.)    347;   Joy  w.  Judgment  will  not  be  arrested  for 

Hill,  36  Vt.  333;  Haskell  v,  Bowen,  44  uncertainty  in  the  verdict,  Tryon  v, 

Vt.  579.  Carlin,  5  Watts  (Pa.)  371;   or  for  ir- 

But   if    the  damages    are  assessed  regularity  in  taking  the  verdict,  Fuller 

severally  on  the  separate  counts  and  v.  Chamberlain,  11  Met.  (Mass.)  503. 

causes  of   action,  the  judgment  will  Nor  can  such  motion  be  based  upon 

not  be  arrested  in  toto^  but  the  mis-  the  fact  that  the  verdict  upon  an  in- 

joinder  may  be  cured  by  remitting  the  dictment  for  an  assault  upon  an  un- 

damages  on  some  of  the  counts  and  known  person  is  void  for  uncertainty 

entering  judgment  on  others  that  may  and  cannot  be  pleaded  in  bar  of  a  fu- 

legally  stand    together.      Haskell   v.  ture  indictment  against  the  defendants 

Bowen,  44  Vt.  579.  for  an  assault  charged  to  have  been 

A  general  verdict  for  the   plaintiff  committed  upon  a  particular  person, 

in  an  action  of   tort  against  two  de-  People  v.  White,  55  Barb.  (N.  Y.)  606. 

fendants,  with  counts  for  assault  and  Trial   for    MiideiiManor — Verdict    for 

battery,  conversion  of  personal  prop-  Felony. — Where    the    indictment    and 

erty,  and  slander,  with  an  assessment  trial  were  for  misdemeanor,  and  the 

of      entire     damages,     furnishes     no  verdict  was  for  felony,  judgment  will 

ground  for  an  arrest  of  judgment  if  be  arrested  upon   motion.     Allen  v. 

the  jury    were    expressly    instructed  State,  86  Ga.  399. 

that  the  defendants  were  not  respon-  Informal  Verdict. — The  verdict  being 

sible  on  the  count  for  slander,  and  no  entered   for  the    amount   due,   when 

request  was  made  that  the  damages  it  should  have  been  for  the  penalty 

should  be  assessed  on  each  count  sep-  of  the  bond,  is  a  mere  informality, 

arately.     Richmond   v,  Whittlesey,  a  and  no  ground   of    arrest.      Huff   v* 

Allen  (Mass.)  230.  Hutchinson,  14  How.  (U.  S.)  589. 

2.  Pettibone  v,  Gozzard,  2  Root  The  fact  that  the  verdict  was  writ- 
(Conn. )  254;  Smith  v.  Raymond,  i  ten  on  the  bail  affidavit  instead  of  on 
Day  (Conn.)  189;  Kegwin  v,  Campbell,  the  declaration,  in  an  action  of  trover, 
I  Root  (Conn.)  268;  Young  v.  Wick-  was  held  not  sufficient  ground  of  ar- 
liffe,  7  Dana  (Ky.)  447;  Keirle  v.  rest.  Erskine  v,  Wiggins,  58  Ga.  t86. 
Shriver,  11  Gill  &  J.  (Md.)  405;  Erd-  Where  a  declaration  seeks,  in  addi- 
bruegger  v,  Meier,  14  Mo.  App.  260;  tion  to  legitimate  damages,  other 
Finney  v.  State,  9  Mo.  642.  See  post^  damages  which  the  form  of  action 
Verdict.  does  not  permit,  and  damages  are  as* 
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2.  ITpoa  an  Lnmaterial  iMue. — Judgment  will  be  arrested  where 
the  verdict  is  upon  an  immaterial  issue,  or  where  the  issue,  as 
found  by  the  verdict,  does  not  determine  the  merits  of  the  case.^ 

3.  Insufficient  to  Sustain  &  Judgment — So  judgment  will  be 
arrested  where  the  verdict  is  insufficient  to  sustain  a  judgment.* 

VI.  Objxctioks  to  tee  Jubt— 1.  Jury  Illegally  Constituted. — 
Judgment  will  be  arrested  where  the  grand  jury  or  petit  jury 
were  illegally  constituted.* 

sessed  generally  by  the  verdict,  judg-  139;  Henshaw  v.  Clark,  2  Root  (Conn.) 

ment  will  be    arrested.      Stirling   v.  4;  Basset  v,   Davis,  2   Root    (Conn.) 

Garritee,  18  Md.  468.  204;  Hill  v,  Blackstone,  2  Conn.  250; 

Where  issue  has  been  made  up  as  to  Peters  v.  State,  3  Greene  (Iowa)  74. 

the  usurious  consideration  of  part  of  A  verdict  upon  an  insufficient  count, 

the  note  sued  on,  a  verdict  finding  the  or    a    verdict    which     finds    a     fact 

debt    in    the    declaration    to  be   dis-  which  disaffirms  the  plaintiff's  right  to 

charged  by  a  specific  sum,  in  damages,  recover,  or  a  verdict  which   fails   to 

is  erroneous,  and  judgment  should  be  find  a  material  issue  joined,  may  be 

arrested.     Deering  v.  Halbert,  2  Litt.  made  the  subject  of  a  motion  in  arrest 

(Ky.)290.  of  judgment.     Keirle    v.  Shriver,   11 

That  the  verdict  in  a  criminal  case  Gill  &  J.  (Md.)  405. 

provides  for  disfranchisement  in  addi-  Where  three  issues  were  joined,  and 

tion  to  the  penalty  of  imprisonment,  one  of  them   was   on   an   immaterial 

when  the  law  does  not  inflict  disfran-  point,  and   the  jury  found   a  special 

chisement  as  part  of  the  .penalty  for  verdict,  the  court  gave  judgment  for 

the  crime,  is  no  ground  for  arresting  the  plaintiff,  the   merits   of  the  cause 

judgment.     Bishop  v.  State,  50  Ind.  being  with  him.     Havens  v.  Bush,  2 

125.  Johns.  (N.  Y.)  387. 

Judgment  will  be  arrested  upon  the  Joining  lasne  on  Inini&oiont  Plea.  — 

finding  of  the  jury,  on  an  indictment  Where  the  defendant's  plea  is  insuf- 

against    a    constable     for    extortion,  ficient,  and   the   plaintiff  joins   issue 

"  that  he  oppressively  sued  out  an  ex-  thereon,  the  defendant  cannot  arrest 

ecution,"  unless  the  facts  which  consti-  judgment  on  the  ground  of  the  imma- 

tute  the  oppression  are  set  forth  in  the  teriality   of    the    issue.      Wriston    v, 

indictment    and   found   by    the   jury.  Lacy,  7  J.  J.  Marsh.  (Ky.)  219. 

State  V.  Fields,  Mart.  &¥.  (Tenn.)  137.  2.     Butcher  v,   Metts,  i  Miles  (Pa.) 

Conditional   Verdiet.  —  In   indebitatus  233;  Com.    v.    Call,  21   Pick.    (Mass.) 

assumpsit  for  money  had  and  received,  509;  Howell  v.  State,  10  Tex.  App.  299; 

a  verdict  for  the  plaintiff  in  a  certain  Senterfit  v.  State,  41  Tex.  18S.     Where 

sum,  conditioned  that  the  plaintiff  con-  a  verdict  has   been  rendered   against 

vey  or  release  real  estate  to  the  de-  the  defendant  upon  pleadings  which 

fendant,  is  bad,  and  judgment  will  be  will  not  sustain   a  recovery,  he   may 

arrested.     Butcher  v.  Metts,  i  Miles  move  in  arrest  of  judgment.    Bellows 

(Pa.)  153.  V.  Shannon,  2  Hill  (N.  Y.)  86. 

Yerdiot  Not  AssesBing  Yalne  of  Prop-  8.  State   v.  Babcock,  i  Conn.  401; 

•rty. — Upon  an  indictment  for  larceny,  Vaughn  v.  Scade,  30  Mo.  600;  Cox  v. 

a   verdict   which    does    not    find    the  Moss,  53  Mo.  432;  Miller  v.  State,  33 

value  of  the  property  stolen  is  so  de-  Miss.  356. 

fective  as  to  furnish  good  grounds  of  After  a  party  has  pleaded  in  bar 
arrest  of  judgment.  Collins  v,  Peo-  to  an  indictment,  and  has  been  con- 
pie,  39  111.  235.  victed,  it  is  too  late  to  urge  objections 

The  Yerdiot  npon  a  Joint  Indiotment  in  to  the  constitution  of  the  grand  jury 

Criminar  Gasei  should  assess  separate  by    motion    in    arrest    of    judgment, 

fines  against  two  or  more  defendants  Green  v.  State,  28  Miss.  694. 

jointly  indicted,   and   if    the   verdict  Grand    Jury  Summoned  Without  An- 

fixes  a  joint  fine,  the  judgment  should  thority. — When  such  objection  appears 

be    arrested    and    A    venire    de    novo  of  record   it   is   a   ground   of  arrest, 

awarded.     Straughn  v.  State,  16  Ark.  O'Byrnest'.  State,  51  Ala.  25. 

37.  Trial    by   Less  than   Twelve   Jnrors. 

1.  Palmer  V.  Seymour,  Kirby  (Conn.)  — In  trials   in  the  Circuit  Court,  the 

80^ 


Oljoetionito              ARREST  OF  JUDGMENT,                  thtJvj. 

2.  Irregularities  in  Sommoniog  and  Impaneling  Jnry. — Judgment 

will  not  be  arrested  for  mere  irregularities  in  summoning  and 
impaneling  the  jury.* 

Juror  Legallj  DiiqitftUfled. — Objection  to  the  qualification  of  jurors 
cannot  be  taken  by  motion  in  arrest  of  judgment  after  verdict.* 

parties  are  entitled  to  demand  a  jury  paneling  of  the  grand  jury  by  whom 

of  twelve  men;  and  if  the  case  be  tried  the  indictment  was  found;  the  court 

by  a  smaller  number,  unless  a  lawful  suspended  judgment  and  ordered  a  cer- 

jury  be  waived  by  consent  entered  of  tiorari  for  a  transcript  of  the  record 

record,  the  judgment  may  be  arrested,  showing  the  impaneling  of  the  grand 

Brown  v.  Hannibal,  etc.,  R.  Co.,  37  jury,  and,  upon  the  return  of  the  writ 

Mo.  298;  Scott  V,  Russell,  39  Mo.  407;  with    the    transcript,  overruled    the 

Cox  V.  Moss,  53  Mo.  43a.  motion  in  arrest.     Held^  that  such  was 

But  the  court  refused  to  arrest  judg-  the  proper  course.     Green  v.  State,  19 

ment  because  the  indictment  was  re-  Ark.  178. 

turned    by   twenty-three    instead    of  It  is  no  ground  for  arresting  judg- 

twenty-four  grand  jurors.     Conkey  v.  ment  in  a  criminal  case  that  the  rec- 

People,  I  Abb.  App.  Dec.  (N.  Y.)  418.  ord  does  not  show  that  the  grand  jury 

Trial  by  Mors  than  TwsIts  Jurors. —  were  drawn  according  to  law  or  that 

Judgment  was  arrested  where  the  trial  the  venire  was  executed.  State  v.  Pile, 

was  before   thirteen    jurors.     White-  5  Ala.  72. 

hurst  V.  Davis,  2  Hayw.  (N.  Car.)  113.  Jury  Hot  iwom  Aooordingto  8tatnt«. 

And   so,  where   the  grand  jury  con-  — ^Judgment  will  not  be  arrested  in  a 

sisted  of  more  than  the  legal  number,  criminal  complaint   because  the  jury 

judgment  was  arrested.  Miller  v.  State,  were  not  sworn  according  to  the  stat- 

33  Miss.   356.       See  also   Vaughn  v,  utory  form.     Bond  v.   State,  52  Ind. 

Scade,  30  Mo.  600.  457.     See  also  McDaniel  v.  State,  24 

1.  Hurley  v.  State,  6  Ohio  400;  Tex.  App.  552. 
Meiers  v.  State,  56  Ind.  336;  Veatch  v.  Juror  Witi^drawn. — After  the  prison- 
State,  56  Ind.  584;  Miller  v.  State,  69  er  has  pleaded  to  an  indictment,  the 
Ind.  284;  State  v,  Harris,  30  La.  Ann.  jury  have  been  sworn,  and  evidence 
90;  State  V.  White,  35  La.  Ann.  96;  has  been  offered,  if  the  public  prose- 
State  V,  Jackson,  36  La.  Ann.  96;  State  cutor,  without  the  prisoner's  consent, 
V,  Thomas,  35  La.  Ann.  25;  McDaniel  withdraw  a  juror  with  a  view  to  an- 
V,  State,  24  Tex.  App.  552;  Curtis  v.  other  trial,  because  he  is  unprepared 
Com.,  87  Va.  589;  Montgomery  v.  with  his  evidence,  the  prisoner  cannot 
State,  3  Kan.  257;  Green  z^.  State,  28  be  tried  again  on  the  same  indictment; 
Miss.  687;  Byrd  v.  State,  i  How.  and  if  he  be  so  tried,  it  is  ground  ox 
(Miss.)247;  Hatcher  v.  State,  18  Ga.  460;  arrest  of  judgment.  People  z/.  Barrett, 
Com.  z/.  Chauncey,  2  Ashm.  (Pa.^  103;  2  Cai.  (N.  Y.)  305. 
State  V.  Stedman,  7  Port.  (Ala.)  495;  8.  State  v.  Griffin,  38  La.  Ann.  502; 
State  V,  Pile,  5  Ala.  72;  Shaw  v.  State,  Byrne  v.  State,  12  Wis.  519;  Grubb  v. 
18  Ala.  547;  Bellows  v.  Williams,  Kir-  State,  14  Wis.  470.  If  the  court  allow 
by  (Conn.)  166;  Stone  v.  People,  3  111.  a  juror  to  sit  in  the  cause  who  is  le- 
326;  Barron  z'.  People,  73  111.  256;  State  gaily  disqualified,  it  is  ground  for  a 
V,  Conway,  23  Minn.  292;  Munshower  new  trial  or  for  error,  but  not  for 
z/.  State,  56  Md.  514;  State  v.  Boon,  arrest  of  judgment.  Atkinson  z^.  Allen, 
82  N.  Car.  637;  U.   S.   v.  Gale,  109  U.  12  Vt.  619. 

S.  65.     Compare    State    V,    Dozier,    3  So,  also,  it  was  held  no  ground  of 

Spears  (S.  Car.)  211,  where  judgment  arrest  after  verdict  that  one  of   the 

was  arrested  because  the  writs  of  ven-  jurors  now  impaneled  was  on  the  jury 

ire  by  which  the  grand  and  petit  juries  when  the  case  was  tried  in  the  lower 

were  summoned  were  without  the  seal  court.      Bellows  v.   Williams,'   Kirby 

of  the  court.  (Conn.)  166. 

On  a  change  of  venue  in  a  criminal  But  see.  Contra,  on  Ground  of  Intorost, 
case,  after  verdict  against  the  prisoner,  where  it  was  held  good  ground  of  ar- 
he  moved  in  arrest  of  judgment  be-  rest  that  one  of  the  jurors  was  inter- 
cause  the  transcript  in  the  record  ested  in  the  same  question  as  that  on 
transmitted  to  the  court  where  the  trial,  Talmadge  v,  Northrop,  i  Root 
trial  was  held  did  not  show  the  im-  (Conn.)  454. 
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3.  Miscondiict  on  Part  of  Jury. — Nor  is  misconduct  on  the  part  of 
the  jury  a  ground  for  a  motion  in  arrest  of  judgment,  since  such  a 
step  can  be  taken  only  when  a  ground  appears  of  record ;  and 
such  a  fact  does  not  appear  of  record.* 

Grand  Juror  SerTing  on  Petit  Jnry.^A  supported  by  affidavit.      Reynolds  v, 

motion  in  arrest  of  judgment,  on  the  State,  33  Fla.  30X. 

ground  that  one  of  the  petit  jurors  Solationship. — It  is  no  ground  of  ar- 

had  also   served  on   the   grand   jury  rest  on  motion  of  the  plaintiffs,  that 

which  found  the  indictment,  will  not  one  of  the  jurors  was  their  nephew, 

prevail.   State  v.  Thomas,  35  La.  Ann.  which  they  knew  when  the  jury  were 

25.  impaneled,  but  gave  no  information 

Juror  an  Alien. — The  fact  that  one  of  of  the  fact.      Parmele  v,  Guthery,  3 

the  grand  jurors  was  a  non-naturalized  Root  (ConnJ    185. 

alien   cannot    be   urged   in  arrest  of  Degree  of  Belationihip  whioh  Dieqnali- 

judgment.      State  v,   McGee,  36  La.  fiei  a  Joror. — The  relationship  must  be 

Ann.  206.  such  as  would  by  statute  disqualify  a 

Juror  Kot an Eleetor. — Wherea motion  judge  from  sitting  in  the  cause,  other- 

in  arrest  of  judgment  was  made  after  wise  judgment  will   not  be  arrested, 

verdict,  on  the  ground  that  one  of  the  Woodbridge      v,     Raymond,      Kirby 

jurors  was  not  an  elector  of  the  state,  (Conn.)  279. 

and  it  was  not  alleged  or  shown  that  A  motion  in  arrest  because  one  of 
this  fact  was  not  known  at  the  trial  to  the  jury  was  a  nephew  to  a  creditor  in 
the  party  making  the  motion, — held,  a  foreign  attachment  suit  served  on 
that  if  it  had  been  known,  and  he  had  the  plaintiff  was  refused.  Starr  v, 
then  omitted  to  make  the  objection,  Tracy,  a  Root  (Conn.)  528. 
such  omission  would  have  amounted  Nor  will  the  court  arrest  judgment 
to  a  waiver,  and  that  the  motion  in  because  some  of  the  jurors  were  re- 
arrest after  verdict  was  bad.  Selleck  lated  to  some  of  the  inhabitants  of  a 
V,  Sugar  Hollow  Turnpike  Co.,  13  town  which  was  party  to  the  action. 
Conn.  452.  Norwich  v.  Howard,   i   Root  (Conn.) 

Konresidenoe.  —  Nonresidence    of    a  323. 

petit  juror  in  the   parish  where   the  1.  Brister  v.  State,  26  Ala.  107;  Mc- 

trial  is  held,  for  one  year  preceding  Cann  v.  State,  gSmed.  &M.(Miss.)465. 

the  trial,  is  no  ground  for  arrest  of  Juror  Impersonated  by  Stranger. — The 

judgment.     State   v,    McGee,    36   La.  objection  that  a  juror  was  imperson- 

Ann.  206.  ated  by  a  stranger  cannot  be  reached 

Proeeenting  Witness  on  Orand  Jury. —  by    motion    in    arrest    of    judgment. 

A  motion  in  arrest  of  judgment  cannot  Hoar  v,  Flegal,  i  Penny.  (Pa.)  208. 

be  grounded  on  the  fact  that  the  prose-  In  Connectlont  the  practice  is  other- 

cutihg  witness  was  a  member  of  the  wise,  since  in  that  state  judgment  may 

grand   jury  which   found  the  indict-  be    arrested    for    matters  dehors  the 

ment.    State?'.  Cannon, 90 N.  Car.  71 1.  record,  and  misconduct  of  the  jury  is 

See  also  Johnson  v.  State,  62  Ga.  179.  good  ground  of  arrest.    Judgment  was 

An  Objeetion  to  the  Competeney  of  a  arrested  where   the  jury  determined 

Juror  cannot  be  availed  of  by  motion  the  assessment  of  damages  by  chance, 

in    arrest,    after    verdict     rendered.  Warner  v,  Robinson,  i  Root  (Conn.) 

People  V.   Samsels,  66  Cal.  99:  Rey-  194.     Also  where  one  of  the  jurymen 

nolds   V.  State,  33  Fla.   301;  State  v,  gave  evidence  out  of  court,  which  was 

Griffin,  38  La.  Ann.  502;  State  V.  Whit-  not    heard    in    court.     Talmadge    v. 

tington,  33  La.   Ann.    1403;  State    v.  Northrop,    i  Root  (Conn.)  522.     And 

Vahl,    20  Tex.   779;  State   v.    Harris,  also  where  one  of  the  jury  had  given 

30  La.  Ann.  90;  Territory  v.  Romero,  his  opinion  of  the  case  previous  to  the 

2  N.  Mex.  474.  trial.     Smith  v.  Ward,  2  Root  (Conn.) 

Florida. — The  fact  that  one  of  twelve  302.  Conversation  by  the  jury  con- 
grand  jurors  who  concurred  in  finding  cerning  the  case  is  good  ground  of 
an  indictment  under  the  act  of  June  8,  arrest.  Dana  v.  Roberts,  i  Root 
1891,  was  not  a  competent  grand  juror  (Conn.)  134;  Bow  v.  Parsons,  i  Root 
is  waived  by  not  pleading  such  fact  in  (Conn.)  429;  Bullock  v.  Hosford,  2 
abatement.  It  cannot  be  taken  ad  van-  Root  (Conn.)  349;  Bennett  v,  Howard, 
tage  of  by  motion  in  arrestof  judgment,  3  Day  (Conn.)  219. 
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YIL  JvBliDlonov — 1.  Over  the  Subjeot-matter. — ^Judgment  will  be 
arrested  where  the  court  has  no  jurisdiction  over  the  subject-mat- 
ter of  the  cause.  * 

2.  Over  the  Person  of  Defendant.  —But  objection  to  the  jurisdic- 
tion of  the  court  over  the  person  of  the  defendant  comes  too  late 
after  he  has  pleaded  to  the  merits,  and  verdict  has  been  rendered 
against  him.^ 


But  in  such  cases  it  must  be  alleged 
that  the  party  making  the  motion 
knew  nothing  of  the  misconduct  up  to 
the  time  of  verdict.  Woodruff  v. 
Richardson,  20  Conn.  238. 

But  where  under  the  instruction  of 
the  judge  evidence  was  given  to  the 
jury  out  of  court,  and  afterwards  the 
same  evidence  was  given  in  open 
court,— ^^A/.  that,  though  irregular,  it 
was  no  cause  for  arrest  of  judgment. 
Dutton  V.  Tracy,  4  Conn.  80. 

Jury  Separating  Before  Verdlot  Is  Be- 
tnrned  is  no  ground  of  arrest.  State  v, 
Babcock,  i  Conn.  401;  Brandin  v, 
Grannis,  i  Conn.  402;  Franklin  v. 
State,  29  Ala.  14.  Contra^  Howarjd  v, 
Cobb,  3  Day  (Conn.)  309. 

1.  Truitt  V.  People,  88  111.  519;  Rob- 
inson V,  Mead,  7  Mass.  352;  State  v. 
Bonney,  34  Me.  223;  Moultrop  v,  Ben- 
net,  Kirby  (Conn.)  351;  New  Albany, 
etc.,  R.  Co.  w.  Huff,  19  Ind.  444;  Mc- 
Clure  V,  White,  9  Ind.  209;  Reams  v. 
State,  23  Ind.  iii;  Loeb  v.  Mathis,  37 
Ind.  306. 

Judgment  was  arrested  where  the 
indictment  was  tried  in  a  different  dis- 
trict than  that  directed  by  law,  to 
which  it  had  been  transmitted,  by  mis- 
take; but  a  new. trial  was  ordered  in 
the  proper  district  upon  the  same  in- 
dictment. State  V,  Goudalock,  i  Brev. 
(S.  Car.) 47. 

Where  an  indictment  charged  the 
offense  to  have  been  committed  in  P. 
county,  there  being  at  that  time  no 
such  territorial  division,  but  the  venue 
was  correctly  stated  in  the  margin  as 
•'  P.  district',"— -4^/</,  that  the  words 
**  P.  county  "  might  be  rejected  as  sur- 
plusage, and  that  a  motion  in  arrest  for 
want  of  jurisdiction  could  not  prevail. 
State  V,  Harden,  i   Brev.  (S.  Car.)  47. 

Actions  against  Bailroads. — In  an  ac- 
tion against  a  railroad  company  for 
killing  a  horse,  the  failure  to  allege 
that  it  was  killed  in  the  county  where 
the  action  was  begun  is  ground  for  a 
motion  in  arrest  of  judgment.  Toledo, 
etc.,  R.  Co.  V.  Milligan,  52  Ind.  505, 
followed  in  Louisville,  etc.,  R.  Co.  v. 


Johnson  (Ind.  App.,   1894),  36  N.   E. 
Rep.  766. 

Wrong  Vonno. — A  wrong  venue  must 
be  shown  as  cause  of  demurrer  to  the 
declaration,  and  will  not  support  a  mo- 
tion in  arrest  of  judgment.  Gilbert  v. 
Nantucket  Bank,  5  Mass.  97. 

Gout  of  Limited  Jnrisdietion.— Where 
the  trial  court  is  of  limited  jurisdiction, 
judgment  will  be  arrested  unless  it  ap- 
pear from  the  plaintiff's  declaration 
that  the  court  had  jurisdiction.  Strong 
V.  Avery,  i  Root  (Conn.)  259. 

lUaiaohniotts.— Under  the  Massachu- 
setts statute,  1852,  c.  312,  §  22,  no  mo- 
tion in  arrest  for  any  cause  existing 
before  verdict  shall  be  allowed  in  any 
case  where  a  verdict  has  been  ren- 
dered, unless  the  same  affects  the  ju- 
risdiction of  the  court.  Morgan  v. 
Stone,  II  Cush.  (Mass.)  254. 

By  Statute  in  Indiana  want  of  juris- 
diction forms  one  of  the  two  causes 
for  which  a  motion  in  arrest  of  judg- 
ment is  allowed  in  a  criminal  case. 
Dillon  V,  State,  9  Ind.  408;  Shepherd 
V.  State,  64  Ind.  43;  Fisher  v.  State, 
64  Ind.  435;  Mullen  v.  State,  50  Ind. 
169;  Bishop  V,  State,  50  Ind.  125; 
Lowe  r.  State,  46  Ind.  305;  Dawson  v. 
State,  65  Ind.  442;  Burroughs  v.  State, 
72  Ind.  334. 

Also  by  Btatnte  in  Kentucky.— Com. 
V,  Hadcraft,  6  Bush  (Ky.)  93;  Wcalh- 
erford  v.  Com.,  10  Bush  (Ky.)  198; 
Comely  v.  Com.,  17  B.  Mon.  (Ky.)  409; 
Walston  V,  Com.,  16  B.  Mon.  (Ky.)  36; 
Tipper  v.  Com.,  i  Mete.  (Ky.)  7;  Tul- 
ly  V.  Com.,  II  Bush  (Ky.)  154. 

And  in  Hew  York.— See  Code,  Crim. 
Pro.,  g§  331.  467;  People  v.  Budden- 
sieck,  103  N.  Y.  487,  5  N.  Y.  Crim. 
Rep.  69,  4  N.  Y.  Crim.  Rep.  230,  57 
Am.  Rep.  766,  3  N.  Y.  St.  Rep.  664. 

See  also  State  r.  0*Conner,  11  Nev. 
416;  State  V,  Loomis,  27  Minn.  521. 

2.  Barry  v.  Page,  10  Gray  (Mass.) 
399;  Brown  v.  Webber,  6 Cush.  (Mass.) 
564;  State  V.  Scott,  i  Bailey  (S.  Car.) 
270. 

An  omission  to  allege  in  the  declara- 
tion that  the  defendant  resides  in  the 
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Ym  UrsuniciEVT  Obouxm  of  Abbist— 1.  Generally— Formal  d«- 
fMti. — ^Judgment  will  not  be  arrested  for  mere  matters  of  form, 
leaving  the  substance  unchanged.^ 

county  where  the  suit  is  brought  is  marteau,  i6  Gray  (Mass.)  x;  Com.  v. 
not  ground  for  arrest  of  judgment.  McGovern,  lo  Allen  (Mass.)  194;  Ben- 
Ran  ey  v.  McRae,  14  Ga.  589.  son  v.  Swift,  2  Mass.   52;   Gilbert  v. 

Where  nothing  appeared  on  the  face  Nantuclcet  Bank»  5  Mass.  97;  Loney  v, 

of  the  papers  giving  jurisdiction  to  the  Bailey,  43  Md.  10;  Morgan  z^.  State,  13 

magistrate  to  issue  warrants  for  the  Smed.   &  M.  (Miss.)  242;  Dollman  v, 

arrest  of  the  persons  charged  in  the  Munson,  90  Mo.  85;  State  v,  Coupen- 

complaint,    judgment  should   be    ar-  haver,  39  Mo.  430;  State  v,  Mertens,  14 

rested.     Com.  v.  Fay,  126  Mass.  236.  Mo.  64;  Payne  v.  Smith,  12  N.  H.  34; 

<M&oer't  Sotum  on  a  Warrant  is  no  State    v.    Freeman,    13    N.    H.    488; 

part  of  the  record,  and  an  error  in  the  Thompson  v.  People,  3  Park.  Cr.  Rep. 

date  does  not  affect  the  jurisdiction  of  (N.   Y.)  208;  State  v.  Brantly,  63  N. 

the  court,  and  is  no  ground  of  arrest.  Car.  518;   State  v.  Smith,  63  N.  Car. 

Com.  V.  Russell,  147  Mass.  545.  234;  State  v.  Walker,  87  N.  Car.  541; 

A  Writ  in  a  Polioe  Court,  With  an  Ad  State  v.  Rinehart,  75  N.  Car.  58; 
Damnum  Beyond  its  Jnriidiction,  cannot.  State  v.  Lane,  4  Ired.  (N.  Car.)  113; 
on  appeal,  be  amended  in  the  Court  of  State  v.  Molier,  i  Dev.  (N.  Car.)  263; 
Common  Pleas,  and  judgment  may  be  Borbridge  v.  Herst,  6  Phila.  (Pa.)  391; 
arrested  even  if  the  judgment  of  the  Lutz  v.  Com.,  29  Pa.  St.  441;  Corn  v, 
former  court  is  for  nominal  damages  Brazelton,  2  Swan  (Tenn.)  273;  Fried- 
only.     McQuade  v.   O'Neil,   15   Gray  lander    v.    State,    7    Tex.    App.    204; 

(Mass.)  52.  IP^*^^    ^'    ^^^^^>    10    Tex,    App.    552; 

rormkl  OmlMions. — The  omission  of  Teague  v.   Griffin,  2   Nott    &    M.  (S. 

the  complainant's  name  from  the  body  Car.)  93;  State  v,  Duestoe,  i  Bay  (S. 

of  the  complaint  signed  by  him  does  Car.)  378;  Merritt  v.  Dearth,  48  Vt.  65; 

not  affect  the  jurisdiction  of  the  court.  State  v,  Gilbert,  13  Vt.  643;  Mitchell 

and  is  not  ground  for  arrest  of  judg-  v.  Com.,  75  Va.  856;  U.  S.  v.  Chase, 

ment.     Com.  v,   Egan,  103  Mass.  71.  27  Fed.  Rep.  807. 

Nor  is  the  omission  to  annex  the  affi-  The  absence  of  an  averment  in  an 

davit  to  the  writ  as  required  by  stat-  information  filed  by  the  district  attor- 

ute.       McLaughlin    v,    Cowley,     127  ney/r<? /^m.,  that  the  district  attorney 

Mass.  316.  was  absent,  etc.,  is  a  formal  defect. 

Court  Held  at  Another  Place  than  lU-  objection  to  which  must  be  taken  by 

quired  by  Law. — In  such  case  judgment  demurrer  or  motion  to  quash  before 

will  not  be  arrested  when  it  appears  of  trial,  and  cannot  avail  upon  motion  in 

record  that  circumstances  justified  the  arrest.      State    v.    Robacker,   31    La. 

removal.     State   v.  Shelledy,  8   Iowa  Ann.  652. 

477.  Omistion   of    Attorney's   Signature. — 

L  Babcock  v,  Huntington,  2  Day  The  omission  of  the  signature  of  the 
(Conn.)  392;  Green  v.  State,  59  Ga.  plaintiff's  attorney  to  an  amended 
859;  Camp  V.  State,  25  Ga.  689;  declaration,  his  signature  already 
Home  V.  State,  37  Ga.  80;  Bowie  v,  being  of  record  and  the  defendant 
Slate,  19  Ga.  i;  Hatcher  v.  State,  18  having  pleaded,  is  no  ground  of  ar- 
Ga.  460;  Erskine  v,  Wiggins,  58  Ga.  rest  of  judgment.  Huling  v,  Florida 
186;  Winfield  v.  State,  3  Greene  Sav.  Bank,  19  Fla.  695, 
(Iowa)  339;  State  v,  Raymond,  20  Omission  to  State  Damages. — Judg- 
lowa  586;  Rubush  v.  State,  112  ment  will  not  be  arrested  because  the 
Ind.  113,  Billings  V.  State,  107  Ind.  55;  damages  were  not  stated  in  the  dec- 
Sims  V,  Dame,  113  Ind.  127;  Guykow-  laration.  Proctor  v,  Crozier,  6  B. 
ski  V,  People,  2  111.  476;  Toledo,  etc.,  Mon.  (Ky.)  269. 

R.  Co.  V,  Ingraham,  77  111.  309;  Nel-  By  Statute  of  Massaohusetts,  186^,  c. 

son  V,  Borchenius,  52  111.  236;  Proctor  250,  §§2,  3,  any  objection  to  an  indict- 

V.  Crozier,  6  B.  Mon.  (Ky.)  268;  State  ment   for  a    formal   defect    apparent 

V.  Bildstein,  44  La.  Ann.  778;  State  v,  upon   its   face  shall  be  taken  by  de- 

Millican,   15    La.    Ann.   557;    Com.  v.  murrer  or  motion  to  quash,  and  not 

Fagan,  15  Gray  (Mass.)  194;  Com.  v,  by  motion  in  arrest  of  judgment,  un- 

Chiovaro,  129  Mass.  489;  Com.  v.  Des-  less  for  cause  affecting  the  jurisdic- 
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Clwioai  Erron. — Nor  will  judgment  be  arrested  for  mere  clerical 
errors.* 

Dofteu  Cmred  bj  Ytrdiet. — Nor  for  such  defects  as  are  cured  by  the 
verdict,* 

Difteu  WaiT6d  bj  Going  to  Trial. — Nor  will  judgment  be  arrested 
for  such  defects  as  are  waived  by  going  to  trial.* 

Dofeotf  in  the  Proeen. — Judgment  will  not  be  arrested  for  defects 
in  the  process.* 

tion    of    the    court.       Com.    v.    Mc-  etc.,  R.  Co.  v,  Ingraham,  77  111.  309; 

Govern,    10  Alien  (Mass.)  194.      See  Com.      v.      Desmarteau,      16      Gray 

also  Com.  v,  Chiovaro,  129  Mass.  489.  (Mass.)  i. 

By  sec.  2  of   the  above  statute   of  The   indictment    charging    Charles 

1864,  c.   250,  formal    objections    to  a  Herron  with   the   murder  of    **  Lula 

complaint  on  which  a  conviction  has  Herring  his  wife,"  judgment  will  not 

been  had  in  a  police  court  cannot  for  be  arrested  on  a  verdict  of  guilty  be- 

the  first  time  be  made  after  the  case  cause    the    name    of    the   wife     was 

has  been    brought    to    the    Superior  spelled  "  Herring "  instead  of  "  Her- 

Court  by  appeal.     Norton  v.  Hawks,  ron."     Herron  v.  State  (Ga.,  1894),  19 

13  Allen  (Mass.)  550;  Com.  v.  Harvey,  S.  E.  Rep.  243. 

Ill  Mass.  420.  8.  Gaylord  v,  Payne,  4  Conn.  195; 

Snrplasago.  —  A    traverse    by    one  Powell  v.  Bennett,  131  Ind.  465;  Sims 

party  of    matter  not   alleged  by  the  v.    Dame,    113   Ind.    127;    Bayless   v. 

other,  in  addition  to  the  matter  prop-  Jones  (Ind.  App.,  1894),  37  N.  £.  Rep. 

erly  in  issue,  is  mere  surplusage,  and  421;  Balliett  v.   Humphreys,  78  Ind. 

is   not   a  ground  of    arrest  of    judg-  389;  McCormick  v.   Mitchell,  57  Ind. 

ment.     Robbins  v,  Wolcott,  19  Conn.  248;  Gander  v.   State,   50    Ind.    539; 

356.  Dougherty  v,  Wilson,  i  Blackf.  (Ind.) 

failaro  to  File  Note  8aed  on  With  Po-  478;  Nicholson  v.  Carr,  3  Blackf. 
tition. — In  a  suit  on  a  promissory  note,  (Ind.)  104;  Westfall  v.  Stark,  24  Ind. 
where  the  defendant  pleaded  to  the  377;  Adamson  v.  Rose,  30  Ind.  381; 
merits,  a  motion  in  arrest  will  not  lie  Hutchins  v.  Adams,  3  Me.  176;  Pry 
on  the  grounds  that  the  note  was  not  v.  Hannibal,  etc.,  R.  Co.,  73  Mo.  123; 
filed  with  the  petition  and  that  the  Burdsal  v.  Davies,  58  Mo.  138;  Car- 
petition  did  not  allege  either  the  filing  rington  v,  Hancock,  23  Mo.  App  299; 
or  any  statutory  excuse  for  the  failure  Hurt  v.  King,  24  Mo.  App.  593;  Max- 
to  file.     Burdsal  v.  Davies,  58  Mo.  138.  field  v,  Johnson,  2  Ohio  204. 

Omitiion  of  tho  UmiUtor. — After  trial  After  the  verdict  of  a  jury  upon  the 

by    the    jury    on    the    plea  of   "not  general  issue,  judgment   may  be  ar- 

guilty,"  the  omission  of  the  similiter  rested,  in  many  cases,  for  the  insuf- 

is  not  ground  for  an  arrest  of  judg-  ficiency  of  the  declaration;  but  defects 

ment.     Babcock  v.  Huntington,  2  Day  which  are  bad  on  demurrer  are  not  al- 

(Conn.)  392;  Huling  v,    Florida  Sav.  ways  causes  for  arrest  of  judgment. 

Bank,  19  Fla.  695.  because  many  such  defects  are  cured 

Verdiot  Not  Entorod  of  Booord. —  by  the  verdict.  Spencer  v,  Overton,  i 
Where  the  verdict  is  regularly  re-  Day  (Conn.)  186,  and  note, 
turned,  the  neglect  of  the  clerk  to  Defoetivo  Detoriptlon. — Defective  de- 
enter  it  on  the  minutes  of  the  court  scription  of  the  offense  charged  is 
at  the  term  at  which  it  was  ren-  not  one  of  the  points  in  which  an  in- 
dered  afifords  no  ground  for  arresting  dictment  is  cured  by  the  verdict,  but 
judgment.     Hall  v.  State,  3  Ga.  18.  is  equally  fatal  upon  a  motion  in  ar- 

1.    Herron   v.  State  (Ga.,  1894),   19  rest  of   judgment  as  upon  demurrer 

S.  E.  Rep.  242;  Hatcher  V.  State,  18  Ga.  or  motion  to  quash.     State  v.  Gove, 

465;    Sims    V.    Dame,    113    Ind.    127;  34  N.  H.  511. 

State  V,  Raymond,  20  Iowa  582;  Win-  3.  Yonley  v.  Thompson,  30  Ark.  399; 

field   V,   State.   3  Greene  (Iowa)  340;  Parker    v.     Abrams,     50    Ala.     35; 

Com.    V.    McMahon,    133    Mass.    394;  Slaughter    v.      Thompkins,     Dudley 

State  V.  Smith,  63  N.  Car.  234;  State  (Ga.)     117;    Wau-kon-chaw-neek-kaw 

V.  Molier,  i   Dev.  (N.  Car.)  263;  Ship-  v.  U.  S.,  Morr.  (Iowa)  332. 

herd  v.   Field,  70  111.  439;    Wabash,  4.  Com.  v.  Loghlin,  15  Gray  (Mass  J 

810 


iMnfflcieiit  Groundi    AJRJREST  OF  JUDGMENT.                   ofArr«ft. 

8.  Statute  of  LimitationA. — In  civil  suits  the  statute  of  limitations 
must  be  pleaded ;  if  not  specially  pleaded  it  is  held  to  be  waived, 
and  it  cannot  be  afterwards  raised  upon  motion  in  arrest  of  judg- 
ment.* 

In  Criminal  Cuet. — In  criminal  cases  there  is  a  conflict  of  author- 
ity as  to  the  bar  of  the  statute  being  urged  in  arrest  of  judgment.* 

569;  Prescott  V,  Tufts,  7  Mass.  209;  was  held   that,  after  verdict   for  the 

Gilbert   v,  Nantucket  Bank,  5  Mass.  plaintifif  on  the  plea  of  nil  debet,  it  is 

97;    Lagow   V,    Patterson,   i   Blackf.  no    ground    for    arresting    judgment 

(Ind.)  327.  that  the  claim,  as  shown  by  the  decla- 

Contra, — A  fatal  defect  in  the  process  ration,  was  barred  by  the  statute   of 

of  a  court  need  not  be  pleaded,  but  limitations.     Murdock  v.  Herndon,  4 

may  be   taken   advantage  cl  at  any  Hen.  &  M.  (Va.)  200. 

time  by  motion  in  arrest  of  judgment.  After  verdict  it  is  no  ground  of  ar- 

Hartridge  v.  McDaniel,  20  Ga.  398.  rest  that  the  promise,  in  an  action  of 

By  the  Massachusetts  statute  of  1852,  indebitatus  assumpsit ,  is  alleged  to  have 

c.  312,  §  22,  it  is  provided  that  "  No  been  made  since  the  date  of  the  writ, 

motion  in  arrest  of  judgment,  for  any  Story  v,  Barrell,  2  Conn.  665. 

cause  existing  before  verdict,  shall  be  Slander. — It  appearing  in  a  declara- 

allowed  in  any  case  where  a  verdict  tion  for  slander  that  the  crime  charged 

has  been  rendered,  unless  the  same  by  the  words  was   more  than  a  year 

affects   the  jurisdiction  of  the  court,  before  the  speaking  of  them,  and  that 

And  where  the  defendant  has  appeared  the  plaintiff  could  not  then,  nor  at  any 

and  answered  to  the  merits  of  the  ac-  time  since,  have  been  prosecuted  for 

tion,  no  defect  in   the  writ  or  other  such  crime,  even  if  the  charge  were 

process  by  which  he  is  brought  before  true,  is  not  ground  for  arresting  judg- 

the  court,  or  in  the  service  thereof,  ment  for  the  plaintiff.    Webb.  v.  Fitch, 

shall  be  deemed  to  affect  the  jurisdic-  i  Root  (Conn.)  544. 

tion  of  the  court."   Brown  v.  Webber,  Mechanio'i  Lien. — A  complaint  to  en- 

6  Cush.  (Mass.)  571,  and  note.  force  a  mechanic's  lien  must  show  that 

Informal  Service  of  Writ.— Informality  the  notice  of  intention  to  hold  a  lien 

in  the  service  of  the  writ  is  no  ground  was  filed  within  the  time  required  by 

of  arrest  of  judgment  if  the  defendant  statute;  and  in  the  absence  of  such 

has  answered.    Gilbert  v,  Nantucket  averment  judgment  will  be  arrested. 

Bank,  5  Mass.  97.  Sharpe  v.  Clifford,  44  Ind.  346. 

Defect  in  Warrant. — A  defect   in   a  8.  In  the  following  cases,  where  the 

warrant  issued  upon  a  complaint  in  a  offense  appeared  by  the  complaint  to 

criminal  trial  cannot  be  first  objected  have  been  committed  more  than  the 

to  by  motion  in  arrest  of  judgment,  statutory  period  before  the  prosecu- 

Com.  V,  Loghlin,  15  Gray  (Mass.)  569.  tion  was  commenced,  and  there  being 

Nor  can  an  objection  to  the  service  no  exceptions  in  the  statute,  judgment 

of  the  warrant  in  a  criminal  case  be  was  arrested.     State  v.  Hobbs,  39  Me. 

taken  in  arrest.     Com.  v,  Gregory,  7  212:  McLane  v.  State,  4  Ga.  335;  State 

Gray  (Mass.)  498.     See  also  Logan  v.  v.  Caverly,  51  N.  H.  446. 

Smith,  2  A.  K.  Marsh.  (Ky.)  52.  Every  sufficient  indictment  must  set 

Warrant  Lost. — After  an  inquest  on  forth  the  day,  month,  and  year,  and 

a  warrant  of  forcible  entry  and   de-  in  cases  of  burglary  the  hour,  when 

tainer,  the  loss  of  the  warrant  is  no  the  offense   was  committed;   and   al- 

cause  of  arresting  judgment,  since  the  though  another  day  may  be  shown  in 

warrant  may  be  supplied  by   a  tran-  evidence,  yet  it  must  be  a  day  within 

script  from  the  statute  book.     Logan  the  term  prescribed  by  the  statute  of 

V.    Smith,    2    A.     K.    Marsh.    (Ky.)  limitations:  and  the  day  set  forth  in 

53*  the  indictment  must  be  also  some  day 

1.  Cooksey    v,    Kansas    City,   etc.,  within  the  statutory  time,  or  the  in- 

R.    Co.,    17   Mo.    App.    132;    Thomp-  dictment  will  be  insufficient  on  motion 

son  V.  State,  54  Miss.  743;  Revelle  z\  in  arrest.   State  v,  G.  S.,  i  Tyler  (Vt.) 

St.  Louis,  etc.,  R.   Co.,  74   Mo.  438;  295. 

Allen  V,  Word,  6  Humph.  (Tenn.),  284:  If  an  information  for  counterfeiting 

Murdock   v,  Herndon,  4   Hen.  &  M.  is  not  exhibited  within  a  year   from 

{Va.)  200.     In  the  case  last  cited  it  the  commission  of  the  offense,  it  is 
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3.  Katten  Dahon  the  Seeord. — As  a  corollary  to  the  rule  stated 
above  judgment  will  not  be  arrested  for  matters  dehors  the  record.^ 

good  cause   for  arresting  judgment.  Sheppard,  97   N.   Car.   401;  Com.  v. 

State  V,  Gibbs,  i  Root  (Conn.)  171.  Cohen,  2  Va.  Cas.  158;  Walker  v.  Sar- 

Contra, — Though  an  indictment  lay  geant,  11   Vt.  327.     See  supra,  lit  i» 

the  time  so  long  before  the  indictment  Defects  of  Record, 

is  found  that  the  crime  appears  to  be  Where  a  motion  in  arrest  was  made 

barred  by  the  statute  of  limitations,  it  on  the   ground  that  Lieutenant-Gov- 

is  no  ground  for  arresting  judgment,  ernor  Hill,  who,  it  was  known,  would 

People  V,  Santvoord,  9  Cow.  (N.  Y.)  be  governor  of  the  state  of  New  York 

655.  on  the  first  day  of  January  next,  and 

Where  A.  was  indicted  for  an  assault  to  whom  any  application  for  pardon 

with  intent  to  commit  murder  in  the  must  be  made,  appeared  as  counsel  for 

first  degree,  and  was  found  guilty  of  the  people  in  the  case, — held^  that  the 

assault  and  battery,  an  arrest  of  judg-  motion  was  properly  overruled.     Peo* 

ment  on  the  ground  that  it  appeared  pie  v.  Menken,  36  Hun  (N.  Y.)  98. 

on  the  face  of  the  indictment  that  the  An   assignment   in    error    that   the 

offense    was    committed    more    than  court   refused  to  hear  the   defendant 

twelve  months  before  the  commence-  by  himself  or  his  counsel,  or  to  afford 

ment    of    the    prosecution   was   held  him  or  them  an  opportunity  of  being 

erroneous.    In  such  a  case  the  defend-  heard,  cannot  be  examined  into  in  the 

ant  cannot  avail  himself  of  the  act  of  appellate  court,  upon  motion  in  arrest 

1820,  c.  9,  to  bar  a  prosecution  by  mo-  of  judgment,  since  such  facts  do  not 

tion  in  arrest,  plea,  or  demurrer,  but  appear  of  record.     Weaver  v.  Com., 

only  by   proof  of   the   fact  at   trial.  29  Pa.  St.  445. 

State  V,  Bowling,  10  Humph.  (Tenn.)  Error  in  Indonemont  on  Indictment. — 

52.  The  indorsement  on  the  back  of  the 

Laying  Time  Subsequent  to  Finding  of  indictment  is  no   part  of  the  record. 

Indictment. — Judgment  will  be  arrested  and  error  in  such  indorsement  is  no 

where  the  indictment  charges  the  of-  ground  for  arrest  of  judgment.     State 

fense  to  have   been   committed   at   a  v,  Sheppard,  97  N.  Car.  401. 

time  subsequent  to  the  finding  of  the  Defect    of    Jurisdiction. — Where    the 

indictment.     State  tr.  Litch,  33  Vt.  67;  question  raised  as  to  a  defect  in  the 

State  V,  Noland,  29  Ind.  212.  jurisdiction  of  the  court  did  not  ap- 

Dato  of  Offense  Left  Blank  in  Indict-  pear  in  the  record, — <^^/</,  that  a  motion 
ment. — Where  the  date  of  the  offense  in  arrest  should  not  be  allowed.  Ter- 
is  left  blank  in  the  indictment,  so  that  ritory  v.  Pierce,  i  Wyoming  Ter.  168. 
it  does  not  appear  whether  the  prose-  Facts  Admitted  by  Stipulation. — Upon 
cution  is  barred  or  not,  judgment  will  motion  in  arrest  the  court  will  not 
be  arrested.  State  v.  Beckwith,  i  take  notice  of  facts  admitted  by  stipu- 
Stew.  (Ala.)  318,  18  Am.  Dec.  46;  State  lation  which  is  no  part  of  the  record. 
V.  Roach,  2  Hayw.  (N.  Car.)  352;  An-  U.  S.  v.  Barnhart,  17  Fed.  Rep.  579. 
thony  z'.  State,  4  Humph.  (Tenn.)  85;  Facts  Contained  in  Affidavits. — Nor 
State  V,  G.  S.,  I  Tyler  (Vt.)  295.  See  will  the  court  take  notice  of  facts  con- 
also  State  V.  Rust,  8  Blackf.  (Ind.)  195.  tained  in  affidavits.      State  v,  Malone, 

1.    Walker    v.    State,    91    Ala.    76;  37  La.  Ann.  266;  Davis  v.  Warfield,  38 

Crow  V,  State,  23  Ark.  684;  State  v.  Ind.  461. 

Bledsoe.  47  Ark.  233;  Fitch  z^.  Hamlin,  Error  of  Law  Occurring  at  Trial. — A 

I  Root  (Conn.)  no;  Church  z/.  Norwich,  motion  in  arrest  of  judgment  cannot 

Kirby  (Conn.)   142;    Herron  v.   State  be  grounded  on  the  fact  that  an  error 

(Ga.,  1894).  19  S.  £.  Rep.  244;  Howard  of  law  occurred  at  the  trial.     Eastman 

V.  State,  6   Ind.  444;   Miller  v.  Wild  v.  State,  54  Ind.  441. 

Cat   Gravel    Road   Co.,    52   Ind.    51;  Death  of  Party  to  Suit.— The  death  of 

Skinner  v.    Robeson,   4  Yeates  (Pa.)  one  of  several  plaintiffs  before  verdict 

375;  Com.  V,  Calhane,  108  Mass.  431;  and  judgment  is  not  a  matter  that  can 

Covey  V.  State.  8  Smed.  &  M.  (Miss.)  be  urged  in  arrest  of  judgment.   Crow 

575;  State  V,  Lainer,  90  N.  Car.  714;  v.  State,  23  Ark.  685. 

People  V,  Menken,  36  Hun  (N.  Y.)  90;  Unsworn  Witness  Testifying.— Where 

People    V,    Thompson,    41    N.    Y.    i;  it  did  not  appear  from  the   indorse* 

People  V,  Allen,  43  N.  Y.  28;  State  z\  ment  on  the  indictment  that  the  wit- 
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4.  Objections  to  Eyidence. — Objections  to  the  evidence  cannot  be 
raised  by  motion  in  arrest  of  judgment* 

6.  Irregularities  at  Trial. — A  motion  in  arrest  of  judgment 
cannot  be  sustained  for  mere  irregularities  at  the  trial.* 

nesses    sent   to   the    grand   jury   had  States  of  America,  at  Allegheny  City 

been  sworn,  it  was  held  no  ground  to  in  the  state  of  Pennsylvania,"  and  the 

quash   the   indictment  after  the   plea  payees   in  the  bond  are  described  in 

of  not  guilty,  or  to  arrest  the  judg-  the  same  way,  with  the  omission   of 

ment   after  verdict.      State   v,   Shep-  the  words  "  in  the  state   of  Pennsyl- 

pard,  97  N.  Car.  401.  vania,"  such  a  variance  will  not  jus- 

Intereit  of  Judge. — The   interest  of  tify  a  motion  in  arrest  of  judgment, 

of  a  judge  in  the  cause  is  no  ground  Coulter  v.  Western  Theological  Semi- 

for    motion    in    arrest    of  judgment,  nary,  29  Md.  69. 

Miller  v.  Wild  Cat  Gravel  Uoad  Co.,  Varianoe   between   Ai&davit    and    In- 

52  Ind.  51.  formation. — A    variance    between    the 

Conneoticut. — In  this  state  judgment  affidavit  and  the  information  cannot 

may   be   arrested    for    matters  dehors  be   taken  advantage  of  by  motion  in 

the  record.      Hamilton   v.    Pease,   38  arrest  of  judgment.     Morris  v.  State, 

Conn.    120;    Warner    v,    Robinson,    i  31  Ind.  191.     Contra,  Smith  v.  State,  9 

Root  (Conn.)  194;  Talmadge  v.  North-  Tex.  App.  475. 

rop,   I    Root    (Conn.)  522;    Smith    v.  Information  apon   Invalid  Affidavit. — 

Ward,    2    Root   (Conn.)  302:    Bow  v.  The  affidavit  of  an  infamous  person  is 

Parsons,  i  Root  (Conn.)  429;   Bullock  not  a  valid  foundation  for  an  informa- 

v.  Hosford,  2  Root  (Conn.)  349;  Ben-  tion;  and  such  objection  to  a  complaint 

nett  V,   Howard,  3  Day  (Conn.)  219.  would,  if  sustained   by  evidence,    be 

1.  Wickham    v.   Waterman,    Kirby  good  ground  of  quashing  it  or  of  ar- 

(Conn.)    273;    Carpenter   v.   Child,    i  resting  judgment.     Perez  v.  State,  10 

Root  (Conn.)  220;  State  v.  Rousch,  60  Tex.  App.  327. 

Ind.  304;  Howard  v.  State,  6  Ind.  444;  2.  Walker   v.    Sargeant.  11  Vt.  327, 

Bright  V.  State,  90  Ind.  343;  State  v,  where  the  court  said  :  **  A  motion  in 

Snow,  74  Me.  354;  Powe  v.  State,  48  arrest  can  be  sustained  only  for  matter 

N.  J.  L.  34;  People  v,  Allen,  43  N.  Y.  apparent  of  record;  and  such  things  as 

28;  Jacobowsky  v.  People,  6  Hun  (N.  take  place  on  trial  must  be  placed  on 

Y.)  524;  People  V,  Onondaga  General  record  by  a  bill  of  exceptions." 

Sessions,  i  Wend.  (N.  Y.)  296;  Baden  Thus,  judgment  will  not  be  arrested 

V.  State,  I  Gill  (Md.)  171;   Covey  v,  for  omission  to  read  indictment  to  the 

State,  8  Smed.  &  M.  (Miss.)  573;  State  jury,  Wright  v.  State,  18  Ga.  383;  or 

V.  Snow,  74  Me.  354;  Lovell  v,  Sabin,  failure  to   furnish   defendant   with  a 

15  N.  H.   29;  State  v,  Craige,  89  N.  copy.  Smith  v.  State,  8  Ohio  294;  or 

Car.  475;  State  z'.  Graham,  15  Rich.  (S.  failure  to  serve   the  defendants  with 
Car.)  310;  Kirk  v.  Litterst,  71  Iowa  71;'  copies  of  the  declaration,  as  required 

Territory  v.  Pierce,  i  Wyoming  Ter.  by  the  rules  of  court,  Loney  v.  Bailey, 

168.  43  Md.  10;  or  omission  of  the  clerk  to 

Illegal  Admieiion  of  Evidenoe. — A  mo-  enter  upon  the  indictment  the  date  of 

tion  in  arrest  is  not  the  proper  remedy  its    finding.   State     v,   Coupenhaver, 

for  the  illegal  admission  of  evidence;  39  Mo.  430. 

in  such  case  a  bill  of  exceptions  should  The  fact  that  the  accused  remained 

be  taken.     State  v.  Snow,  74  Me.  354.  manacled  during  the  trial  of  the  mo- 

Varianoe  between  Allegation  and  Proof,  tion  for  a  new  trial  is  no  ground  of 

— A  departure  of  the  proof  from  the  arrest  of  judgment.     State  v,  Thomas, 

allegation   is  no  ground  of  arresting  35  La.  Ann.  25. 

judgment.     State  v.  Graham,  15  Rich.  Irregnlarity    In     Bringing     Prlioner 

(S.  Car.)  310;  State  v,  Craige,  89  N.  into  Court.  —  Irregularity  as    to   the 

Car.  475;   Allen  v.  Word,  6  Humph,  mode  of  bringing   the   prisoner   into 

(Tenn.)284;  People  z^.  Onondaga  Gen-  court  to   receive   his   sentence   is   no 

eral  Sessions,  i  Wend.  (N.  Y.)  296.  ground  of  arresting  judgment.    Perry 

Where  the  plaintiffs  in  an  action  of  v.  People,  14  111.  497. 

debt  are  described  as  "  the  trustees  of  Absenoe  of  Prisoner.  — Where   upon 

the  Western  Theological  Seminary  of  trial  for  larceny  the  prisoner  left  the 

the  Presbyterian  Church  of  the  United  court  room,  failing  to  return,  and  ver- 
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DL  GBomrDS  or  Abbxst  Ooyzbveb  BT  Statuts.— Grounds  for  ar- 
resting judgment  are  governed  to  some  extent  by  the  rules  and 
statutes  of  the  several  states.^ 

diet  was  returned   and   sentence  pro-  49  Cal.  388;  People  v.   Dick,  37  Cal. 

nounced  in  his  absence, — held,  to  be  no  277. 

ground  of  arrest  of  judgment.     Lynch  ConnMtieiit. — The  same    degree    of 

V,  Com.,  88  Pa.  St.  189.  relationship  between   a    juror  and  a 

No  List  of  JTurors  Fnndshed. — ^Where  party  as  would  by  statute  exclude  a 

the  prisoner  goes  to  trial  without  ob-  judge    from  sitting   in  the  cause,  is 

jecting  that  a  list  of  jurors   has  not  ground    for     arrest     of      judgment, 

been  furnished,  and  there  is  no  afSrm-  Woodbridge      v.      Raymond,     Kirby 

ative  showing   that  the   list  has   not  (Conn.)  279. 

been  served,  the   mere  silence  of  the  Georgia. — It  is  no  ground  of  arrest 

record  on  the  subject  is  no  ground  for  that  the  jury  do  not  find  their  verdict 

a  new  trial  or  for  arresting  judgment,  in  the  language  of  the  Code.   Camp  v. 

Freel  v.  State,  21  Ark.  212;  Dawson  v.  State,  25  Ga.  693. 

State,  29  Ark.  116;  Benton  v.  State,  30  Nonresidence  must  be  pleaded,  and 

Ark.  344.  is  no  ground   of  arrest  of  judgment 

Eomoving  Priaonor  firom  Court  Boom  in    the    Superior  Court   of    Georgia, 

for  Xisbohavior  is  no  ground  of  arrest  Slaughter      v.     Thompkins,     Dudley 

of  judgment.  U.  S.  v.  Davis,  6  Blatchf.  (Ga.)   117.     See    further,  McLane  v. 

(U.  S.)  464.  State,  4  Ga.  335;    Home  v.  State,  37 

Absence  f^om  Trial. — >Ior  his  absence  Ga.  80;  Bostock  v.  State,  61  Ga.  635; 

at  the  time   fixed   for  trial,  he  being  Hatfield  v.  State,  76  Ga.  499;  Berry  v, 

represented  by  counsel.     State  v.  Ro-  State  (Ga.,  1893),  17  S.  £.  Rep.  1006. 

backer,  31  La.  Ann.  651.  No  motion  in  arrest  of    judgment 

Examination  before  the  Committing  can  be  sustained  for  any  matter  not 
Magistrate. — Nor  is  it  cause  for  arrest  affecting  "the  real  merits  of  the  of- 
because  of  errors  in  the  examination  fense  charged  in  the  indictment."^ 
before  the  committing  magistrate,  §  4929,  Ga.  Code.  Hatfield  v.  State,. 
Morris  v.  Com.,  9  Leigh  (Va.)  636;  or  76  Ga.  499;  Berry  v.  State  (Ga.,  1893), 
that  he  was  not  examined  for  the  fel-  17  S.  E.  Rep.  1006. 
ony  of  which  he  is  indicted,  such  ob-  Indiana. — Arrest  of  judgment  in 
jection  coming  too  late  after  verdict,  criminal  cases  lies  for  two  causes- 
Angel  V.  Com.,  2  Va.  Cas.  231.  only:    i,  that  the  grand    jury  which 

Informalities  in  Betnrning  Indictment,  found  the  indictment  had  no  legal  au- 
— Judgment  will  not  be  arrested  be-  thority  to  inquire  into  the  offense 
cause  of  informalities  in  returning  the  charged  by  reason  of  its  not  being 
indictment  into  court.  Russell  v,  within  the  jurisdiction  of  the  court; 
State,  33  Ala.  366;  State  v.  Coupen-  2,  that  the  facts  stated  do  not  con- 
haver,  39  Mo.  430;  State  v,  Mertens,  ^titute  a  public  offense.  Bishop  7. 
14  Mo.  94;  State  v.  Freeman,  13  N.  H.  State,  50  Ind.  125;  Lowe  v.  State,  ify 
488;  Burgess  v.  Com.,  2  Va.  Cas.  483.  Ind.  305;  Burroughs  v.  State,  72  Ind. 
See  also  Frances  v.  State,  6  Fla.  306.  334;  Dillon  v.  State,  9  Ind.  408;  Shep- 

But  where  the  record  failed  to  show  herd   v.  State,  64  Ind.  43;   Fisher  v. 

the  return  of  the  indictment  into  open  State,  64  Ind.  435;  Mullen  v.  State,  50 

court    the    judgment    was    arrested.  Ind.   169;    Dawson   v.  State,  65   Ind. 

Adams  v.  State,  11  Ind.  304;  Gardner  442;  Bright  v.  State,  90  Ind.  343. 

V.  People,  20  111.  430.  Contra,  Padgett  Where    an    indictment    charges    a. 

V,  State,  103  Ind.  550.  public  ofifense,  a  motion  in  arrest  of 

No  Plea  for  Defendant  in  Criminal  Case,  judgment  cannot  be  sustained  for  de- 

— Proceeding  to  trial  without  plea  for  fects  on  its  face.     Dawson  v.  State,  65. 

the  defendant  is  error  for  which  judg-  Ind.  442;  Layton  v.  State,  52  Ind.  459; 

ment    will  be  arrested,   Lacefield  v,  McGuire  v.  State,  50  Ind.  284. 

State,  34  Ark.  282;  State  v.   Koerner,  Iowa.— State  9.  Raymond,  so  I0W&. 

51  Mo.  174;  or  reversed,  Cannon   v.  582. 

State,  5  Tex.  App.  34;  Bush  v.  State,  Kansas.— Guy  v.  State,  x  Kan.  448. 

5  Tex.  App.  64;   State  v.  Matthews,  Kentnoky. — Want  of  jurisdiction  and 

20  Mo.  55.  that  the  facts  stated  do  not  constitute 

1.  California. — People    v,    Swenson,  a  public  offense,  furnish  the  grounds^ 
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X.  The   Motiov  —  Decision  ahb   EnEOT  — 1.  How  and  When 
Made. — While  the   court  will   arrest  judgment,  in  favor  of  the 

of  arrest  of  judgment  in  criminal  cases.  244.     See  further,  Stowell  v,  Flagg,  11 

Com.  V.  Hadcraft,  6  Bush  (Ky.)  93;  Mass.    364;    Com.    v.    Galligan,    Z13 

Weatherford  v.  Com.,  10  Bush  (Ky.)  Mass.  203;  Com.  v.  Swain,  160  Mass. 

196;    Walston   V.   Com.,    16   B.   Mon.  354;  Com.  v,  Melville,  160  Mass.  307. 

(Ky.)  36;  Tully  v.  Com.,  11  Bush  (Ky.)  Minnesota. — Upon  a  motion  in  arrest 

154:  Comely  z^.  Com.,  17  B.  Mon.  (Ky.)  of   judgment  in  a  criminal  case,  the 

409;  Tipper  v.  Com.,  i  Mete.  (Ky.)  7.  only  questions  that  can  be  raised  are 

A  substantial  defect  in  the  indict-  such  as  relate  to  the  sufficiency  of  the 

ment  is  a  sufficient  ground  of  arrest,  indictment  upon  the  facts  stated  and 

as  provided  in  sec.  334  of  the  Crim-  the  jurisdiction  of   the  court.     State 

inal   Code.      Mork  v.  Com.,  6   Bush  v.  Loomis,  27  Minn.  521. 

(Ky.)  397.  A    motion    in    arrest   of   judgment 

Louisiana. — In  criminal  prosecutions  which  questions  the  sufficiency  of  an 

no  defect  of  form,  either  in  the  pro-  indictment  which  follows  the  form  of 

ceedings  or  in  the  indictment,  however  the  statute,  will  be  overruled.     Bilan- 

apparent  on  the  face   of  the  papers,  sky  v.  State,  3  Minn.  427. 

will  be  good  ground  for  arresting  the  MisBissipiii. — The    provision  of    the 

judgment.     State  v,  Nicholson,  14  La.  Mississippi  Code,  §  1433,  that  errors 

Ann.  798;    State   v.  Millican,    15  La.  must  be  made  the  ground  of  special 

Ann.  557;  State  v,  Boudreaux,  14  La.  exception  in  the  lower  court,  applies 

Ann.  88.  to  curable  errors  only;  and  an  objec- 

Maine.~No    motion    in    arrest    of  tion  that  the  indictment  fails  to  show 

judgment  in  any  civil  action  can  be  the  particular  place  at  which  the  court 

sustained     by    the    statutes    of    this  was  held  may  be  raised  by  motion  in 

state.     Stetson  v.  Corinna,  44  Me.  29.  arrest,  although  no  special  exception 

A  motion  in  arrest  of  judgment  is  was  taken.     Lusk  v.  State,  64  Miss, 

not  the  proper  remedy  for  a   wrong  845. 

verdict  or  for  the  illegal  admission  of  Missouri. — The  statute  requires  the 

evidence.     State  v.  Snow,  74  Me.  354.  court  to  enter  a  plea  of  "not  guilty  " 

Maryland.— Alleged  defects  in  an  in-  when  the  defendant  fails  to  do  so, and 

dictment,  the  margin,  however,  show-  noncompliance  with  the  statute  is  an 

ing  that  the  court  had  jurisdiction,  is  error  that  is  available  under  a  motion 

no  cause  of  arrest.     Wedge  v.  State,  in  arrest.     State  v.  Koemer,  51  Mo. 

12  Md.  232;  State  v.  Reed,  12  Md.  263.  174.    See  further.  State  v.  Pemberton, 

See   further,  Stirling  ».  Garritee,    18  30  Mo.  376;  State  v.  York,  22  Mo.  462. 

Md.  468;  Davis  V.  Carroll,  71  Md.  568;  Nevada. — A    motion    in    arrest    of 

Maguire  v.  State,  47  Md.  485.  judgment  in  criminal  cases  can  only 

The  objection  in  case  of  bastardy,  be  sustained  on  the  ground  that  the 

that   the   record  does   not  show   the  court  had  no  jurisdiction,  or  that  the 

proceedings  before  the  magistrate,  re-  facts  stated  do  not  constitute  a  public 

quired  by  law,  cannot,  since  the  act  of  ofifense.     State  v.  O'Connor,  11  Nev. 

1852,  c.  63,  be  availed  of  by  motion  416. 

in  arrest.     State  v.  Phelps,  9  Md.  21.  New  Tork. — Under  the   New  York 

Massachnsetts. — Formal  objections  to  Code  of  Criminal  Procedure  only  two 
a  complaint  on  which  a  conviction  has  objections  are  available:  i,  jurisdic- 
been  had  cannot  for  the  first  time  be  tion  of  the  court  over  the  subject- 
made  under  Stat.,  1864,  c.  250,  after  matter  of  the  indictment;  2,  the 
the  cause  has  been  brought  to  the  facts  stated  do  not  amount  to  a  crime. 
Superior  Court  on  appeal.  Com.  v.  People  v.  Buddensieck,  103  N.  Y.  487, 
Norton,  13  Allen  (Mass.)  550.  57  Am.   Rep.  766,  5  N.  Y.  Crim.  Rep. 

It  is  no  ground  of  arrest,  in  an  ac-  69,  4  N.  Y.  Crim.  Rep.  230,  3  N.  Y. 

tion   on  a  promissory    note,   that    it  St.   Rep.  664.     See   further.  Gray  v, 

bears  date  on  the  Lord's  day.     Hill  v.  People,  21  Hun  (N.  Y.)  140;  People  v, 

Dunham,  7  Gray  (Mass.)  543.  Buchanan,  (Ct.  Gen'l  Sessions)  25  N. 

The   death  of   one  of    the   persons  Y.  Supp.  481. 

named  as  demandants,  before  the  date  Ohio. — Porter    v.    Porter,    14    Ohio 

of  the  writ,  is  no  cause  for  arrest  of  220. 

judgment  since  Stat.,  1852,  c.  312,  §22.  Pennsylvania. — Under  the   Criminal 

Emery  v,   Osgood,    i    Allen  (Mass.)  Procedure  act  overy  objection  to  an 
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plaintiff,  if  it  appears  from  the  whole  record  that  the  right  of  the 
case  is  on  his  side,  yet  the  remedy  is  usually  availed  of  by  the 
defendant.^  The  court  may,  however,  arrest  judgment  of  its 
own  motion.* 

The  motion  should  state  concisely  the  defects  it  complains  of, 
as  being  patent  on  the  face  of  the  record,*  and  should  specify  the 
causes  for  which  judgment  should  be  arrested;^  or  the  rulings  of 

indictment  for  defect  apparent  on  its  thenoip  although  the  others  are  not  in 
face  must  be  taken  by  demurrer  or  by  court  and  may  have  escaped.  State  r. 
motion  to  quash  before  the  jury  is  Covington,  4  Ala.  603.  But  a  joint  mo- 
sworn;  and  a  motion  in  arrest  of  tion  by  two  or  more  defendants  cannot 
judgment  will  be  denied.  Com.  v.  be  sustained  as  to  part  only.  Van 
Frey,  50  Pa.  St.  245.  Grundy  v.  Carrigan,  4  Ind.  App.  333. 

Bhode  Island. — State  v,  Keeran,  5  R.  Motion  in  Arrest  by  PlaintiiT.— A  mo- 

I.  497.  tion  in  arrest  calls  in  (juestion  the  suf- 

Tennosseo. — The  act  of  1852,  c.  152,  ficiency  of  the  complaint  after  verdict; 

§  7,  which  declares  that  the  Supreme  and  where  the  only  issue  was  a  gen- 

Court  shall  not  arrest  judgment  "for  eral  denial  of  the  complaint,  and  the 

any  defect  in  matters  of   form,*'  ap-  finding   was    foe   the  defendant,   the 

plies   to  all  cases  brought    into    the  plaintiff's  motion  in  arrest  presented 

Supreme  Court  after  the  act  went  into  no  question   for  decision.      Hansher 

effect,   though    the    suits    may    have  v,  Hanshew,  94  Ind.  208. 

been  instituted  before  the  statute  was  2.  People  v,  Clement  (Cat.,  1894),  35 

enacted.     Corn  v.  Brazelton,  2  Swan  Pac.   Rep.   1022;  Ex  /.   Hartman,  44 

(Tenn.)  273.      See   further,  State    v,  Cal.  32;   Reams  v.  State,  23  Ind.  iii; 

Davidson,  2  Coldw.  (Tenn.)  184.  Thurston  v.  State,  3  Coldw.  (Tenn.) 

Texas. — Under  the  Code  of  Criminal  115;  Bagby  v.  Emberson,  79  Mo.  139. 

Procedure,  art.  675,  judgment  will  be  Where  the  defendant  is  found  guilty 

arrested  only  for  matters  apparent  on  upon    a    bad    indictment,    judgment 

the   record.     State  v,  Vohl,   20  Tex.  should  be  arrested  although  no   mo- 

779.     The  sufficiency  of  an  indictment  tion   is   filed.     Younger  v.   State,   37 

can      be     questioned     on    no    other  Ark.  iz6. 

grounds  than  those  laid  down  in  the  In  Appellate  Courts. — In  criminal  pro- 
Code  of  Criminal  Procedure.  Fried-  ceedings  the  Supreme  Court  will  ar- 
lander  v.  State,  7  Tex.  App.  204.  rest  judgment  for  errors  in  the  record, 

Vermont. — A    motion    in    arrest    of  although    no    motion    in    arrest  was 

judgment  cannot  be  filed  in  the  Su-  made  in  the  court  below.     Thurston  t^. 

preme  Court  of  Vermont  In  criminal  State,  3  Coldw.  (Tenn.)  115. 

cases.     State  v.  O'Neil  (Vt.,  1894),  29  Where    the    indictment    does    not 

Atl.  Rep.  376:  State  v.  Hodgson  (Vt.,  charge  the  offense  properly,  the  ap- 

1894),  28  Atl.  Rep.  1089.  pellatecourt  will  reverse  the  judgment, 

Washington. — A  motion  in  arrest  of  although  no  motion  in  arrest  was 
judgment  made  and  afterwards  re-  made  in  the  court  below.  Old  r. 
ceived  in  the  lower  court  cannot  be  Com.,  18  Gratt.  (Va.)9i5. 
considered  in  the  appellate  court.  Anything  that  is  good  ground  of  ar- 
Freany  v.  Territory,  i  Wash.  Ter.  71.  resting  judgment  is  good  cause  for  re- 
United  States. — Under  sec.  1025,  Rev.  versing  it,  though  no  motion  in  arrest 
Stat.,  a  technical  defect  in  an  indict-  is  made.  Matthews  v.  Com.,  18  Gratt. 
raent  not  tending  to  the  prejudice  of  (Va.)  989. 

the  defendant  affords  no  ground  for  a  8.  State  v.  Dorsey  (La.,  1888),  5  So. 

motion  in  arrest  of  judgment  after  a  Rep.  26;  Noyes  v.  Parker,  64  Vt.  379; 

plea  of   guilty.      U.  S.  v.  Chase,  27  M'Coy  v.  Hill,  2  Litt.  (Ky.)  372. 

Fed.  Rep.  807.  Conneetient. — A  motion  in  arrest,  if 

1.  Fitch  V.  Scot,  I  Root  (Conn.)  351;  grounded  upon  matters  of  fact  dehors 

Buckingham  v,  McCracken,  2  Ohio  St.  the  record,   must  aver   all  the  facts 

287.  relied  upon,  and  cannot  be  altered  or 

Motion  by  Sereral  Defendants. — ^Where  amended  after  the  time  has  expired 

several  are  indicted  and  found  guilty,  for  filing  it.     Hamilton  v.  Pease,  38 

a  motion  in  arrest  will  be  entertained  Conn.  120. 

at  the  instance  of  any  one  or  more  of  4.  State  v.  Dick,  37  Cal.  277;  State 
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the  lower  court  upon  the  motion  in  arrest  cannot  be  reviewed  on 
appeal.^ 

Whop  .Ma4o.r-In  order  to  save  any  question  by  a  motion  in  arrest 
it  must  always  be  made  before  judgment  is  rendered.*  The  time 
for  filing  the  motion  has  been  limited  by  statute  in  many  of  the 
states,  some  holding  that  the  motion  may  be  made  at  any  time 
before  the  adjournment  of  the  court  at  which  the  cause  is  finally 

disposed  of,*  while  others  have  limited  the  time  to  four  days,* 

V.   Wing,   32   Me.    5S1;    Vandcver  v.  Mass.   Stat.,  1864,   c.  250.      Com.   v, 

Garshwiler,    63    Ind.    186;     State    v,  Norton,  13  Allen  (Mass.)  550. 

Bryan,  89  N.  Car.  531.    Contra,  State  v.  2.  State    v,    Kibling,    63    Vt.    636; 

Greenwell,  4  Gill  &  J.  (Md.)407;  Fall  State   v.    O'Neil  (Vt.,    1894),   29   Atl. 

V.  Hazelrigg,  45  Ind.  576.     In  the  for-  Rep.    376;    Gilstrap  v.   Felts,  50  Mo. 

mer  case  it  was  said  that  the  motion  432;     Rhorer  v,    Brockhage,    15   Mo. 

serves  in  some  measure  the  office  of  a  App.   17;    Keller  v,  Stevens,  66  Md. 

demurrer,  and  brings  the  whole  rec-  132;   Perry  v.  People.  14  111.  496;  Hil- 

ord  to  the  view  of  the  court.  ligoss  v.  Pittsburgh,  etc.,  R.  Co.,  40 

Connecticat. — A  motion  in  arrest  of  Ind.  1x2;  Smith  v.  Dodds,  35  Ind.  452; 

judgment  for  misbehavior  on  the  part  Brownlee  v.  Hare,  64  Ind.  311;  Han- 

of  the  jury  must  aver  that  the  de-  sher  z^.  Hanshew,  94  Ind.  209;  Bayless 

fendant  was  ignorant  of  the  miscon-  v,  Jones  (Ind.  App.,  1894),  37  N.  E. 

duct  while  the  cause  was  on  trial  be-  Rep.  421;    Potter  v,  McCormick.  127 

fore  the  jury.     Pettibone  v,   Phelps,  Ind.  439;  Territory  v,  Corbett,  3  Mont. 

13  Conn.  452;  Woodruff  v.  Richardson,  50. 

20  Conn.  240;  Selleck  v.  Sugar  Hollow  8.  Georgia. — A  motion  in  arrest  may 

Turnpike  Co.,  13  Conn.  453.  bemadeatany  time  before  the  adjourn- 

1.   People  V.  Dick,  37  Cal.  277;  Van-  ment  of  the  court  at  which  the  cause 

dever    v,    Garshwiler,    63    Ind.    185;  is  finally  disposed   of.     Hartridge  v, 

Noyes  v,  Parker,  64  Vt.  379.  Wesson,  4  Ga.  loi;  Artope  v.  Barker, 

Where  the  defendant  has  not  pointed  74  Ga.  462;  and  a  motion  filed  after 

out  any  intrinsic  defect  apparent  on  the  final  adjournment  of  the  term  is 

the  face   of  the  record  which  would  too   late.      Raney  v.  McRae,  14  Ga. 

render    the    judgment    of  the    lower  589. 

court  erroneous,   his  motion  will  not  Judgment    Entered  Before  Adjourn^ 

be  allowed.     Noyes  v,  Parker  64  Vt.  ment, — Where     plaintiff    entered    up 

379.  judgment  before  the  adjournment  of 

Coantercl&ims. — Where  the  motion  Is  the  term, — held,  that  the  defendant's 
intended  to  apply  to  a  counterclaim,  right  to  move  in  arrest  was  not  there- 
it  should  be  so  stated.  Carriger  v,  by  defeated.  Hartridge  v.  Wesson, 
Sicks,  73  Ind.  76.  4  Ga.  loi. 

If  judgment  is  to  be  rendered   on  PennsylTania. — In  criminal  cases  the 

two  separate  counterclaims,  the  mo-  court  will  receive  a  motion  in  arrest 

tion  must  be  confined  to  the  defective  of  judgment  at  any  time  during  the 

one,  for  if  it  is  based  on  the  general  term.     Com.  v.   Tilghman,  4  S.  &  R. 

judgment,   and    one    counterclaim    is  (Pa.)  126. 

good,  the  motion  cannot  be  sustained.  4.  Maguire  v.  Burton,  i  Miles  (Pa.) 

Jones  V.  Pothart,  72  Ind.  158.  17;  Exchange  Nat.  Bank  v,  Allen,  68 

Where  there  is   no  counterclaim  a  Mo.  475;  Rhorer  z'.  Brockhage,  15  Mo. 

motion  in  arrest  of  judgment  must  be  App.  17;  Moran  v,  January,  52  Mo.  523; 

addressed  to  the  plaintiff's  pleadings,  Cattell  r.  Dispatch  Publishing  Co.,  88 

and  should  not  be  sustained  unless  all  Mo.  356;  State  v.  Leathers.  61  Mo.  381; 

the  paragraphs  of  the  complaint  are  so  State  v.  Gotten,  36  La.  Ann.  980. 

bad  as  not  to  be  cured  by  the  verdict.  Where  the  cause  was  tried   and   a 

2  Works   Pr.,  gg  1045,   1046:  Sims  v,  general  verdict  given  for  the  plaintiff 

Dame,  113  Ind.  127.  on  Sept.   ti,  and  a  motion  in  arrest 

Under  Massaohuietti  Statnte.— ^When  was  made  on  Sept.  15, — held,  that  the 

a  complaint  is  made  in  a  police  court  day  on  which  the  verdict  was  given 

motions  in  arrest  must  be   made  ac-  should  be   reckoned   inclusively,  and 

cording  to  the    requirements  of  the  that  therefore  the   motion  in    arrest 

2  Encyc.  PI.  &  Pr.— 52.  817 
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two  days,^  and  twenty-four  hours  from  the  rendering  of  the  ver- 
dict.* 

2.  As  Waiver  of  Hotion  fbr  Hew  TriaL — ^A  motion  in  arrest  of 
judgment  is  a  waiver  of  a  motion  for  a  new  trial.' 

3.  After  Overruling  a  Demurrer. — ^A  motion  in  arrest  of  judg- 
ment for  insufficiency  of  the  declaration  should  not  be  enter- 
tained after  a  demurrer  has  been  overruled.* 

had  come  too  late.      Burrill   v.   Dn  Ind.  264;  Sherry  v.  Elwell,  4  Ind.  653; 

Blois,  2  DaU.  (Pa.)  239.  Hord  v.  Noblesvilie,  6  Ind.   55;  Van 

Where  a  certificate  to  stay  the  pro-  Pelt  v.  Corwine,  6  Ind.  363;  Doe  r. 
ceedings  in  a  cause  is  obtained,  it  Clark,  6  Ind.  466;  Chrisman  v.  Melne, 
amounts  to  an  enlargement  of  the  6  Ind.  487;  Marion,  etc.,  R.  Co.  9. 
four-day  rule,  and  a  motion  in  arrest  Lomax,  7  Ind.  406;  Weathered  v.  Bray, 
may  be  made  at  any  time  or  term  sub-  7  Ind.  706;  Bates  v.  Reiskenhianzer.  9 
sequent,  and  before  the  judgment  is  Ind.  178;  Smith  v.  Porter,  5  Ind.  429; 
entered  up  and  perfected.  Bayard  v.  Sherry  v.  State  Bank,  6  Ind.  397.  Cm- 
Malcolm,  I  Johns.  (N.  Y.)  310.  /m,  Jewell  v.  Blandford,  7  Dana  (Ky.) 

In  civil  suits  the  motion  in  arrest  of  472. 
judgment  must  be  filed  within  four  Where  the  cause  upon  which  a  mo- 
days  after  the  trial;  but  it  was  held  tion  for  a  new  trial  is  founded  was 
that  the  provisions  of  the  statute  were  only  discovered  after  a  motion  in  ar- 
not  intended  to  apply  to  criminal  rest  had  been  made,  the  motion  for  a 
cases,  and  that  it  is  the  duty  of  the  new  trial  may  be  entertained.  Mc- 
court  to  arrest  judgment  at  any  time  Kinney  v.  Sprinver,  6  Ind.  453;  Mason 
during  the  term  at  which  it  is  rendered,  v,  Palmerton,  2  Ind.  117. 
provided  it  appears  that  the  defendant  As  a  general  rule,  a  motion  in  arrest 
is  illegally  convicted.  Freel  v.  State,  follows  a  motion  for  a  new  trial, 
21  Ark.  212.  Wallace  v.  Curtiss,   36  111.   156;    and 

Judgment  on  Motion. — A  judgment  on  may  be  entertained  after  a  decision  on 

motion  on  the  face  of  the  pleadings  is  motion    for  new    trial,  Wilkinson  v. 

not  a  trial  or  verdict  requiring  that  a  Daniels,    Wright   (Ohio)    368;    but  it 

motion  in  arrest  be  filed  within  four  cannot  be  made  to  answer  the  purpose 

days  thereafter.      Todd   v,  Missouri  of  a  new  trial,  McCierkin  v.  State,  20 

Pac.  R.  Co.,  33  Mo.  App.  no.  Fla.  879. 

1.  Maine. — The  26th  Rule  of  the  It  is  not  the  correct  practice  to  en- 
*  Court,  promulgated  in  1820,  requiring  ter  a  motion  for  a  new  trial  and  a  mo- 
motions  in  arrest  to  be  filed  within  two  tion  in  arrest  of  judgment  at  the  same 
days,  has  reference  only  to  civil  cases,  time.  Wallace  v.  Curtiss,  36  111.  156. 
criminal  matter  being  exempt  from  Texas. — Article  1471,  Paschal's  Di- 
such  limitations.  State  v,  Hobbs,  39  gest,  disallowing  a  motion  for  a  new 
Me.  212.  trial  after  a  motion  in  arrest  of  judg- 

2.  Connectioat. — A  motion  in  arrest  ment,  has  been  repealed  by  the  Code 
must  be  presented  within  24  hours  of  Criminal  Procedure  so  far  as  crim- 
after  recovering  verdict,  exclusive  of  inal  cases  are  concerned;  so  the  case  of 
Sunday.  Sheldon  v.  Woodbridge,  2  State  v,  Mann,  13  Tex.  62,  has  ceased 
Root  (Conn.)  473;  Beach  v.  Hall,  to  be  authority  to  the  effect  that  in 
Kirby  (Conn.)  235;  Hamilton  v.  Pease,  criminal  cases  a  motion  for  a  new  trial 
38  Conn.  120.  cannot   be   heard    after  a  motion    in 

Sunday  Excluded  in  Computing  Time,  arrest  of  judgment.  Mathews  v. 
—  Sunday  is  excluded  in  computing  the  State,  33  Tex.  102. 
time  within  which  a  motion  in  arrest  AppUeation  for  a  New  Trial  Reflled  as  % 
can  be  filed.  Cattell  v.  Dispatch  Pub-  Motion  in  Arrest. — Where  an  applica- 
lishing  Co.,  88  Mo.  356;  Maguire  v,  tion  for  a  new  trial  is  refiled  as  a  mo- 
Burton,  I  Miles  (Pa.)  17.  tion  in  arrest  of  judgment,  the  new 

8.  Hall  V,  Nees,  27  111.  411;  Respub-  motion  will  also  be  overruled  when  it 

lica   V.   Lacaze,  2   DaU.   (Pa.)   118,    i  appears  that  it  was  based  upon  facts 

Yeates  (Pa.)  55;   McKinney  v.  Spring-  dehors  the   record.     Walker  v.   State 

er,    6    Ind.   453;    Mason   v.    Palmer-  91  Ala.  76. 

ton,    2    Ind.     117;     Rogers    v.   Max-  4.  Quincy  Coal  Co.  v.  Hood,  77  111. 

well,  4  Ind.  243;   Bepley  v.  State,  4  68;  Rouse  v,  Peoria  County,  7  111.  99; 
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4.  How  Detennined. — ^A  motion  in  arrest  of  judgment  must  be 
governed  by  the  principles  of  a  demurrer^  and  should  be  answered 
directly  by  the  court,^  the  defendant  appearing  in  person  in 
criminal  cases.' 

Ind.    Order    v.   Paine.    122    111.  625;  the  principle  that  all  that  has  been  al* 

Brooks  V.  People,  11  111.  App.  422;  In-  leged  may  be  true  and  yet  the  person 

diana,  etc.,  R.  Co.  v,  Sampson,  31  111.  convicted    may    have    committed    no 

App.  513;    Chicago,   etc.,   R.   Co.   v,  crime.     State  v,  Hobbs,  39  Me.  216. 

Hines,  132  111.  161.    See  also  Davis  cr.  Court  Undseidtd  How  to  Give  JTudg* 

Carroll  71  Md.  568;  Freeman  v.  Cam-  mont. — If,  upon  taking  all  the  estab- 

den,  7  Mo.  298;  American  Express  Co.  lished  facts  of  the  case,  the  court  can- 

V.  Pinckney,  29  111.  405.  not  determine  for  which  party  judg- 

If  the  cause  of  demurrer  be  such  ment  should  be  given,  the  judgment 

that  the  demurrer  should  have  been  should  be  arrested.     Court  of  Probate 

sustained  instead  of  overruled,   that  v,  Sprague,  3  R.  I.  205. 

cause  may  be  such  as  to  be  availed  of  Motion  in  Arroit  on  ]>tlknlt. — A  mo- 

in  a  motion  to  arrest  the  judgment,  tion  in  arrest  on  default  comes  before 

Griffin  v.  Baker  County  Justices,  17  the  court  exactly  as  if  it  were  on  de- 

Ga.  96.  murrer.     The  default  admits  nothing 

JTudgment    on   Demurror. — Judgment  but  what  is  properly  alleged.    Bragg 

being  given  for  the  plaintiff  on  the  de-  v.    Chicago,   73    111.    152;    Collins    v. 

murrer  when    it    should    have    been  .Gibbs,  2  Burr.  899. 

given  for  the  defendant,  it  was  held  After  default  amotion  in  arrest  may 

correct  for  the  court  to  arrest  judg-  be  made  if  it  appears  from  the  face  of 

ment  during  the  same  term.     Field  v,  the   record  that  the  action   was  not 

Slaughter,  i  Bibb  (Ky.)  160.  maintainable.     Callagan  v,  Hallett,  I 

After  judgment  on  demurrer  there  Cai.  (N.  Y.)i04. 

can  be  no  motion  in  arrest  of  judg-  Facts   Admitted    by    Stipulation. — In 

ment   for    any  exception   that   might  passing   upon  a  motion   in  arrest  of 

have  been  taken  on  arguing  the  de-  judgment,  the  court  cannot  take  no- 

murrer.    Indiana,  etc.,  R.  Co.  v.  Samp-  tice  of  certain  facts  admitted  by  stipu- 

son,  31  111.  App.  513;  Tidd  Prac.  918.  lation,    U.    S.   v.    Barnhart,    17    Fed. 

Wrong    Baling    on    Domurrer. — The  Rep.  579;  or  contained  in  affidavits, 

court,   by   ruling  wrongly  on    a    de-  State  v,   Malone,   37    La.    Ann.    266; 

murrer,  does  not  preclude  itself  from  Davis  v.  Warfield,  38  Md.  461. 

afterwards  ruling  rightly  upon  a  mo-  No  Evidenoe  in  Booord. — The  appel- 

tion  in  arrest  of  judgment.     Stewart  late  court  cannot  decide  upon  the  pro- 

V.  Terre  Haute,  etc.,  R.  Co.,  103  Ind.  priety  of  overruling  amotion  in  arrest 

47;  Newman  v.  Perrill,  73  Ind.  153.  of  judgment  when  the  evidence  is  not 

Dofective  Complaint; — But  a   motion  spread  upon  the   record.     Parker  v, 

in  arrest  for  a  fatally  defective  com-  Com.,  8  B.  Mon.  (Ky.)  30.     See  also 

plaint  may  properly  be  sustained,  even  Herron  v.  State  (Ga.,  1894),  19  S.   E. 

though  a  demurrer  to  such   a  com-  Rep.  243. 

plaint  has  been  previously  overruled.  Whon  Court  May  Look  Outside  of  Boo- 

Stewart  v,  Terre   Haute,  etc..  R.  Co.,  ord. — On  motions  in  arrest  the  court 

103   Ind.  44;    Newman  v.  Perrill,   73  cannot  look  outside  of  the  record  ex- 

Ind.  154.  cept  for  the  purpose  of  seeing  whether 

Going  to  Trial  Ponding  a  Demurrer. —  the  verdict  may  not  be  applied  to,  and 

It  is  the  duty  of  the  demurring  party  a  judgment  rendered  upon,  the  good 

to  present  his  demurrer  to  the  court,  counts,   though   some  are  bad.      For 

and  if  he  goes  to  trial  without  calling  this  purpose  only  can  the  judge's  notes 

the  attention  of  the  court  to  the  fact  at  the  trial  be  used.     Ring  v.  Wheeler, 

that  it  is  undisposed  of,  and  fails  to  7  Cow.  (N.  Y.)  725;   Norris  v,  Dur- 

present  the  objection  by  motion  for  a  ham,  9  Cow.  (N.  Y.)  151. 

new  trial   or  in  arrest,   the  error  is  2.  Worthington  v,    Dewitt,   i  Root 

waived.     Haun  v.  Wilson,  28  Ind.  297.  (Conn.)  182. 

1.  Washington,  etc.,  Turnpike  Road  Dooision  by  Single  JTudge. — A  motion 

V,  State,  19  Md.  290;   State  v.  Green-  in  arrest  of  judgment  may  be  decided 

well,  4  Gill  &  J.  (Md.)  416.  by  a  single  judge.     Root  v.  Henry,  6 

Prineiple  upon  whieh  Judgment  is  Ar-  Mass.  504. 

rusted. — Judgment    is    arrested    upon  8.  i  Bish.  Crim.  Pro.  277;  Rex  v» 

819 


TheXotlon.               ARREST  OF  JUDGMENT.     Bediiai  and  Efiet. 

'■  6.  Effect  of  Hotion  When  Softained.— in  oiTtt  CMii  the  sustaining 
of  a  motion  in  arrest  of  judgment  has  the  effect  of  putting  an  end 
to  the  case.*^ 

Criminal  Cum. — Where  a  judgment  in  a  criminal  case  has  been 
arrested  at  the  instance  of  the  accused,  he  will  not  be  considered 

as  having  been  in  jeopardy,  and  a  new  prosecution  may  be  main- 
tained.* 

Spragg,  2  Burr.  928;  Rex  v.  Nichols.  3  and  the  defendant  will  be  without  day 

Stra..  1227.  in  court.     Butcher  v.  Metts,  i  Miles 

Conneotieut. — An  answer  to  a  motion  (Pa.)  233. 

in  arrest  need  not  be  in  writing.     Bell  Where  Plaintiir  Has  No  Canie  of  Action. 

V,  Raymond,  ^8  Conn.  91;    Lewis  v.  —If  it  appears  by  the  record  that  the 

Hawley,  2  Day  (Conn.)  495;  State  v.  plaintiff  has  no  cause  of  action,  the 

Gibbs,  I  Root  (Conn.)  171.  court  will,  after  the  arrest  of  judg- 

A  motion  in  arrest  of  judgment  may  ment  on    the  verdict,  give  judgment 

be  answered   ore  tenus,     Babcock    9.  that  the  plaintifif  take  nothing  by  his 

Huntington,  2  Day  (Conn.)  392.  writ,  and  that  the  defendant  go  with- 

Motions  in  arrest  of  judgment  for  out  day.     Butcher  v.  Metts,  i  Miles 

matter  not  appearing  of  record  are  (Pa.)  233. 

treated  in  this  state  as  motions  for  a  Filing  an  Amended   Complaint. — The 

new    trial;  and   when   such    motions*  filing  of  an  amended  complaint  after  a 

prevail  a  venire  de  novo  is  awarded,  motion  in  arrest  has  been  sustained 

Quinebaug  Bank  v.  Leavens,  20  Conn,  does    not  bring   the  defendant   back 

88.  into  court,  as  such  arrest  puts  an  end 

Motions    in  arrest    in    Connecticut  to  the  cause.     Crawford  v,  Crockett, 

to  set  aside  a  verdict  for  matters  ^<f^^rf  55  Ind.  221. 

the  record  are  of  an  intermediate  char-  Failure  to  Make  np  Boeord. — After 
acter,  and  if  sustained  the  judgment  is  arrest  of  judgment,  if  the  plaintiff 
suspended,  the  verdict  is  set  aside,  wishes  to  bring  writ  of  error,  the 
and  a  new  trial  is  had.  Hamilton  v.  court  will  order  judgment  to  be  en- 
Pease,  38  Conn.  120.  tered  for  the  defendant;  and  if  the  at- 

1.    I  Works   Pr.,  §  1048;    Raber  v.  torney   for    the   defendant   docs    not 

Jones,  40  Ind.  436;  Crawford  v.  Crock-  make  up  the  record,  the  plaintiff's  at- 

ett,  55  Ind.  224^  torney  may  do  so.      Bayard   v.  Mal- 

Snparsedes  Verdict. — An  arrest  of  colm.  2  Johns.  (N.  Y.)  loi. 
judgment  is  in  effect  nothing  more  Arrest  of  JTndgment  as  to  Some,  Final 
than  superseding  a  verdict  for  some  Judgment  as  to  Others. — Where,  in  pro- 
cause  apparent  on  the  record,  which  ceedings  to  set  aside  a  will,  the  court 
shows  that  the  plaintiff  is  not  entitled  arrested  judgment  as  to  two  minor  de- 
to  a  verdict.  Butcher  v,  Metts,  I  fendants,  and  entered  final  judgment 
Miles  (Pa.)  233,  against   the   adult   defendants, — held^ 

Bopleader.  or  Venire  De  Koto.— After  that  judgment  should  have  been  ar- 

an  arrest  of  judgment  the  court  may  rested   as   to  all.     Rush  v.  Rush,  19 

award  a  repleader  or  a  venire  de  novo  Mo.  442. 

without  a  repleader.     Which  of  these  2.    Bedee    v.    People,    73    111.    320; 

courses    is    the   proper  one   depends  Gerard  v.  People,  4  111.  362;  Phillips 

upon   the   nature   of    the   defect    for  v.  People,  88  111.  161;  State  v,  Heas, 

which  judgment  is  arrested.    Butcher  10  La.  Ann.  195;  People  v,  Casborus, 

V,  Metts,  I  Miles  (Pa.)  233.  13  Johns.  (N.  Y.)  351.     See  also  State 

Where  a  verdict  was  rendered  for  v,  Edson,  10  La.  Ann.  229;  State  v, 
the  plaintiff,  but  judgment  was  ar-  Holley,  i  Brev.  (S.  Car.)  35;  State  v. 
rested  at  the  same  term  on  account  Oliver,  38  La.  Ann.  632;  State  v. 
of  the  insufl5cicncy  of  the  verdict,  Foster,  36  La.  Ann.  857;  State  v» 
which  appears  of  record,  a  z'^/ifV^/a^taj  Burdon,  38  La.  Ann.  358. 
de  novo  will  be  awarded.  But  if  the  Discharging  Prisoner. — Upon  grant- 
term  has  been  allowed  to  elapse  after  ing  a  motion  in  arrest  the  court  has 
the  arrest  of  judgment,  and  the  cause  no  right  to  enter  a  judgment  discharg- 
has  not  been  continued  by  a  curia  ad,  ing  the  prisoner.  State  9.  Koemer, 
vuUt  the  action  will  be  discontinued  51  Mo.  174. 
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Writ  of  Error.— As  to  whether  an  arrest  of  judgment  is  a  final 
disposition  of  the  cause  to  which  a  writ  of  error  will  lie,  is  a  point 
about  which  the  authorities  are  somewhat  in  conflict,  some  hold- 
ing that  the  writ  will  lie  from  such  a  judgment,*  while  others  have 
established  a  contrary  doctrine,*  holding  that  such  judgment  is 
not  in  itself  final,  and  a  writ  of  error  brought  thereon,  before  the 
entry  of   a   final   judgment  in   the   cause,  will   be   dismissed  as 

Where  judgment  is  arrested,  it  in  manded  to  custody  to  await  a  new  trial, 
effect  places  the  defendant,  as  nearly  State  v,  Oliver,  38  La.  Ann.  632;  State 
as  other  and  controlling  rules  of  law  v,  Foster,  36  La.  Ann.  857;  State  v, 
will  permit,  in  the  same  situation  in  Burdon,  38  La.  Ann.  358. 
which  he  was  before  the  indictment  Contra^  where  the  verdict  is  not  de- 
was  found.  Upon  its  entry  he  must  fective  in  form  or  substance,  but  is  set 
be  discharged,  unless  he  is  detained  aside  because  not  warranted  by  the 
in  custody  by  virtue  of  some  other  le-  indictment.  State  v.  Pratt,  10  La. 
gal  process  or  order  which  it  is  in  the  Ann.  192. 

power  of  the  court  to  make.    Ex  p.  Venire  de    Novo. — Where   the  error 

Hartman,   44  Cal.    34,  controlled   by  below  pertains  chiefly  to  a  motion  for 

sec.  1187  of  the  Penal  Code.  a  new  trial,  the  judgment  will  not  be 

Aeqaittal. — The  effect  of  a  motion  in  arrested,  but  a  venire  de  novo  will  be 
arrest  of  judgment,  if  granted,  is  tO'   awarded.      Ray  v.    State,    i   Greene 

set  aside   all  the  proceedings  in  the  (Iowa)  316. 

case,  and  to  allow  a  judgment  of  ac-  Arrest  of  JTadgment  for  Wrong  Verdict, 

quittal  to  be  entered.     Hood  v.  State,  — When  the  indictment  is  good  and  a 

44  Ala.  85.  motion  in  arrest  is  sustained  because 

Judgment  Arreetedfor  Defeotive  Indict-  the  verdict  is  wrong,  the  proper  course 

ment. — Where  judgment    is    arrested  is  to  arrest  the  judgment  on  the  ver- 

for  a  defect  in  the  indictment  the  pris-  diet  and  set  it  aside  and  order  another 

oner  is  not  entitled  to  be  discharged,  trial    on    the    indictment.       State   v. 

but  may  be  tried  upon  a  new  indict-  Koerner,  51  Mo.  174. 

ment  for  the  same  offense.     State  v,  AU  Prooeedingi  Defective. — If,  on  ar- 

Edson,  10  La.  Ann.   229;  State  v.  HoU  rest  of  judgment,  the  accused  is  or- 

ley,  I  Brev.  (S.  Car.)  35.  dered  to  go  hence  without  day,  such 

Order  of  Arrest  Reversed  for  Error. —  order  will  amount  to  an  adjudication 
But  where  the  order  of  arrest  is  re-  that  all  the  proceedings  are  defective, 
versed  for  error  the  prisoner  is  still  in  and  that  the  indictment  is  bad.  Phil- 
jeopardy,  and  a  new  indictment  will  lips  v.  People,  88  111.  161. 
not  lie.  State  v,  Norvell,  2  Yerg.  1.  People  v,  Onondaga  General  Ses- 
(Tenn.)  24.  sions,  2  Wend.  (N.  Y.)  631;  Powell  v. 

New  Indletment  on  the  Same  Warrant.  Kinney,  6  Blackf.  (Ind.)  358;  Skinner 

— Where  judgment  is  arrested  a  new  v,  Robeson,  4  Yeates (Pa.)  375,  criticise 

indictment  may  be  found  on  the  same  t«^  Welsh  v.  Hill,  2  Johns.  (N.  Y.)  loi; 

warrant.     State  v,    Thomas,   8  Rich.  Benjamin  v.  Armstrong,  2  Serg.  &  R. 

(S.  Car.)  295.  (Pa.)  391;  Church  v.  Northern  Cent. 

New  Trial  on  Same  Indictment. — If  the  R.  Co.,  45  Pa.  St.  342;  State  v,  Foster, 

arrest  of  judgment  is  for  error  after  2  Mo.  2zo.     Compare  People  v,  Allen, 

indictment  found,  a  subsequent  trial  43  N.  Y.  28;  Pontius  v.  People,  82  N. 

may  be  bad  upon  the  same  indictment.  Y.  339. 

Phillips  V.  People,  88  111.  i6r.  2.  Home     v.     Barney,    19    Johns.. 

Proeecntion  de  Hovo.— Upon  granting  (N.  Y.)  247;  People  v.  Stone.  9  Wend* 

a  motion  in  arrest  the  court  will  not  (N.  Y.)  180;    Fish   v,  Weatherwax,  2 

discharge  the  prisoner,  but  will  order  Johns.  Cas.   (N.   Y.)   215;  Gleason  v^ 

a  prosecution  de  novo.     State  v.  Gou-  Chester,    i   Day  (Conn.)  27;  Lusk  v^ 

dalock,  I  Brev.  (S.  Car.)  47;  State  v,  Hastings,  i  Hill  (N.  Y.)  660;  Wallis  v. 

Koerner,  51  Mo.  174;  Com.  v,  Hatton,  Sparks,  i  Morris  (Iowa)  28. 

3  Gratt.  (Va.)  593.     See  also  Com.  v.  The  practice  under  the  Iowa  Rev* 

Galligan,  113  Mass.  206.  Sts.    of  i860  is   so    entirely  different 

Where   a   motion   in  arrest  is  sus-  from  what  it  was  when  this  last  case 

tained  on  the   ground  of  a  defect  in  was  decided  that  it  is  of  no  practical 

the  verdict  the  prisoner  should  be  re-  importance. 
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f>remature.^  Where  judgment  has  been  arrested  and  the  plaintiff 
eels  himself  aggrieved  and  wishes  to  test  the  decision  of  the  court 
thereon,  he  may  move  for  a  judgment  against  himself,  which  will 
be  ordered  as  a  matter  of  course,  upon  which  he  may  bring  his 
writ  of  error.*  And  if  the  court  below  should  refuse  to  give  such 
judgment,  a  mandamus  will  issue  compelling  it  to  do  so.' 

6.  Effect  of  Motion  when  Overruled. — Where  the  motion  is  over- 
ruled, final  judgment  is  entered,  and  the  parties  proceed  as  in 
other  cases  of  final  judgment.* 

Appeal  from  an  Ordsr  Danying  aa  Arraat. — The  question  whether  an  ap- 
peal will  lie  from  an  order  denying  an  arrest  of  judgment,  must 
be  determined  by  the  statute  defining  an  appealable  order.* 

7.  Coats  of  Motion. — Upon  a  successful  motion  in  arrest  of  judg- 
ment each  party  pays  his  own  costs.* 

1.  State  V.  Merrill,  66  Mo.  227;  Xxoaptiona  to  Bulinga  on  Motion  in  Ar- 
Garesch6  v.  Emerson.  31  Mo.  258;  raat. — Exceptions  to  rulings  on  a  mo« 
Gilstrap  v.  Felts,  50  Mo.  431:  Bowie  tion  in  arrest  of  judgment  cannot  be 
V.  Kansas  City,  51  Mo.  459;  Gleason  brought  up  for  review  on  a  bill  of  ex- 
V.  Chester,  i  Day  (Conn.)  27.  ceptions.     Davis  v.   Carroll,   71   Md. 

2.  Home  v.  Barney,  19  Johns.  568;  People  v,  Allen,  43  N.  Y.  28. 
(N.  Y.)  244;  People  v.  Stone,  9  Wend.-  See  also  State  v.  Wing,  32  Me.  581. 
(N.  Y.)  180;  Fish  V,  Weatherwax,  2  No  Vaeowityfor  Bill  of  Szooptlons.— 
Johns.  Cas.  (N.  Y.)  215;  People  v.  It  is  not  necessary  to  except  to  the  de- 
Onondaga  General  Sessions,  2  Wend,  cision  of  the  court  in  overruling  a  mo- 
(N.  Y.)  631;  Welsh  V,  Hill,  2  Johns,  tion  in  ar^-est,  as  such  motion  saves 
(N.  Y.)ioi;  Lusk  v.  Hastings,!  Hill  itself  upon  the  record,  without  the 
(N.  Y.)66i.  necessity  of  a  bill  of  exceptions.    Nich- 

8.  People  V.  Onondaga  General  Ses-  ols  v.  People,  40  111.  395. 

sions   2  Wend.  (N.  Y.)  631;  Peoples.  Form  of  Judgment. — The  form  of  the 

Stone,  9  Wend.  (N.  Y.)  180;  Home  v,  judgment  cannot  be  questioned  by  a 

Barney,    19  Johns.  (N.  Y.)  247.     See  motion  in  arrest.     Douglass  v.  State, 

also  Judges  of  the  Oneida  Common  72    Ind.    385;    Smith     v*    Dodds,    35 

Pleas  V.  People,  18  Wend.  (N.  Y.)95;  Ind.  452;  Com.  v,  Calhane,  108  Mass. 

Fish   V,  Weatherwax,   2  Johns.  Cas.  431. 

(N.  Y.)  215.  5.  CalifornU.— Under  Cal.  Penal  Code 
4.  Gilstrap  v.  Felts,  50  Mo.  432.  an  order  denying  defendant's  motion 
OTerruling  by  Implioation. — The  entry  in  arrest  of  judgment  is  not  appeal- 
of  final  judgment  is,  in  effect,  an  over-  able.      People  v.   Markham,  64  Cal. 
ruling  of  a  motion  in  arrest  of  judg-  157;  People  v.    Majors,   65   Cal.    100; 
ment.     Mclntyre  t^.  People,  38  111.  516.  People  t^.  Henry,  77  Cal.  445:  People 
And  so  passing  judgment  on  the  pris-  v,  Cline,  83  Cal.  374. 
oner  was  held  a  sufficient  overruling  Montana. — While  under  §  394  of  the 
of  a   motion   in   arrest.      Weaver  v.  Criminal    Practice    Act    of    Montana 
Com.,  29  Pa.  St.  445.  such  has  been  held  to  be  an  appeal- 
Final  Jndgmont  Ponding  Motion  in  Ar-  able    order.     State   v,    Kingsley,    10 
rost. — It    is    not  error  to   pronounce  Mont.    537;    Territory  ».    Duncan,  5 
judgment  without    disposing  of    the  Mont.  478. 

motion  in  arrest.     Young  v.  State,  6  6.  State  v.    Greenwell,  4  Gill   &  J. 

Ohio  435;  Mclntyre  v.  People,  38  111.  (Md.)4o8;  Smiths.  Curry,  16  111.  149; 

516.  Cameron    v.    Reynolds,    Cowp.    403: 

Contra, — Hood  v.  State,  44  Ala.  81.  Pangburn     v.     Ramsay,     11     Johns. 

Anignment  of  Error  on  Order  Donying  (N.  Y.)  141;  Raber  v,  Jones,  40  Ind. 

Arrost. — Where  it  is  assigned  of  error  436. 

that  the  court  overruled  a  motion  in  Where  a  party  obtained  an  arrest  of 

arrest,  such  assignment   includes  all  judgment   for  what    he   might   have 

the  reasons  in  arrest  embraced  in  the  demurred   to,   the    court    refused    to 

motion.     Miles  v.   Buchanan,  36  Ind.  allow  him  costs.     Bowdish  v.   Peck* 

492.  ham,  I  D.  Chip.  (Vt.)  144. 
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ARSON. 

By  Robert  Grattan. 

L  DEFmnoK,  823. 
n.  The  Ihdictmeht,  823. 

1.  Generally^  823. 

2.  Malice  and  IVtl/ulfuss,  824. 

3.  The  Burning,  825. 

4.  The  House,  826. 

5.  Value,  827. 

6.  Place,  827. 

7.  Human  Being  in  House,  828. 

8.  Ownership  of  Property,  828. 

9.  Intent,  831. 

10.  Burning  to  Defraud  Insurers,  832. 

11.  Degrees  of  Crime,  832. 

in.  IHSTXUOTIOHS,  833. 

L  DSFIHITIOV. — Arson,  at  common  law,  is  the  malicious  and  vol- 
untary burning  of  the  house  of  another  by  night  or  by  day.* 

IL  The  Iedictmeht— 1.  Generally.— At  common  law  an  indict- 
ment for  arson  must  allege  a  malicious  burning  of  a  house  belong- 
ing to  another^  and  the  same  must  be  proved  as  laid.* 

In  the  United  States  the  common-law  crime  of  arson  has  been 
radically  changed  by  statute,  while  in  some  of  the  states  varying 
degrees  of  the  ofifense  have  been  laid  down.  With  us,  therefore, 
according  to  the  statute  under  which  it  is  drawn,  the  indictment 
must  allege  the  malicious  burning  of  a  house  or  some  other  struc^ 
ture  belonging  to  another ;  or,  as  laid  down  in  some  states,  one's  otvn 
house  to  the  injury  of  another,^ 

FoUowing  sutate. — An  indictment  for  arson  which  substantially 
follows  the  form  of  the  statute  is  good.* 

1.  Black  L.  Diet.  91;  Brown  L.  Diet.  8.  2  Bish.  Crim.  Proc.  (3d  ed.)  §  31. 
48;  Arch.  Crim.  Pr.  1471;  Coke,  3  4.  Sands  v.  State,  80  Ala.  201;  Mil- 
Inst.  66;  i  Hale  P.  C.  566.  See  also  ler  v.  State,  45  Ala.  25;  Martha  v. 
Am.  &  Eng.  Ency.  Law,  tit.  Arson.  State,  26  Ala.  72;   Boles  v.  State,  46 

2.  3  Chitty  Crim.  Law,  §  1121.  Ala.  204;  Hester  v.  State,  17  Ga.  130; 
**  J.  M.,  etc.,  a  certain  house  of  one    State  v,  Gregory,  33   La.   Ann.   737; 

W.  C.,  there  situate,  feloniously,  wil-  State  r.  Philbin,  38  La.  Ann.  964; 
fully,  and  maliciously  did  set  fire  to,  Gibson  v.  State,  54  Md.  447;  People  v, 
and  the  same  house  then  and  there,  by  Duford,  66  Mich.  91;  Stats  v.  John- 
firing  as  aforesaid,  feloniously,  wil-  son,  93  Mo.  76;  State  v.  Hall,  93  N. 
fully,  and  maliciously  did  burn,  etc."  Car.  571;  State  v.  Gove,  34  N.  H.  510; 
3  Chitty  Crim.  Law,  §  1127.  Fuller  ».  State,  8  Tex.  App.  505. 
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2.  Malice  and  Wilfalnaii. — Malice  must  be  averred,^  and  it  is 
perhaps  the  better  pleading  to  insert  both  "wilfully"  and  ''mali- 

But  the  Alabama  statute  describing  stitute  the  offense  in  the  act,  so  as  to 

arson  in  the  third  degree  does  not  pre-  bring  the  defendant  precisely  within 

scribe  in  express  terms  its  constituents  the  statute.     Lewis  v.  State,  49  Miss, 

but   merely    designates    the    offense.  356. 

Code,  1886,  §  3784.     In  such  case,  it  is  Indietment  imder  Soetion    DeioriUiig 

not  sufficient  to  follow  the  words  of  Two  OAniM. — Where  an  indictment  is 

the  statute;  the  circumstances  which  drawn  under  a  section  describing  two 

reduce    the    offense   to  arson   in  the  offenses,   the  special  manner  of  the 

third  degree  should  be  averred.     May  whole  fact  should  be  set  forth  with 

V.  State,  85  Ala.  16.  such  certainty  that   the  offense   may 

Handy,  J.,  delivering  the  opinion  of  judicially  appear  to  the  court.  People 
the  court  in  Jesse  v.  State,  28  Miss.  v.  Fairchild,  48  Mich.  33. 
100,  says:  **  While  it  is  true,  as  a  Ho  Appellation  Given  to  the  IMEnim. — 
general  rule,  that  it  is  sufficient  to  Though  an  indictment  gives  an  er- 
charge  the  offense  in  the  indictment  by  roneous  appellation,  or  fails  to  give 
the  terms  used  in  the  statute,  we  appre-  any  appellation,  to  the  offense,  if  the 
hend  that  it  only  applies  where  the  acts  constituting  the  offense,  as  de- 
description  of  the  offense  in  the  stat-  fined  by  statute,  are  sufficiently  stated, 
ute,  taking  into  consideration  its  na-  the  requirements  of  the  Criminal  Code 
ture  and  the  natural  and  legal  import  are  complied  with.  People  v,  Phipps^ 
of  the  terms  used  in  designating  it,  is  39  Cal.  332. 

such  as  to  so  convey  a  certain,  clear,  Unnoeossary  to  AUogo  Materials  Used, 
and  full  idea  of  the  offense  intended  — In  an  indictment  for  arson  or  an 
to  be  created,  and  to  embrace  every  in-  attempt  to  commit  the  same  it  is  un- 
gredient  necessary  to  constitute  it,  necessary  to  allege  the  materials  used 
though  the  words  employed  be  not  for  the  purpose.  Com.  v.  Flynn,  3 
the  same  as  would  be  required  in  in-  Cush.  (Mass.)  529. 
dictments  for  similar  offenses  at  com-  Conclusion  (rf  Indletment. — An  indict- 
mon  law.  In  such  a  case,  no  preju-  ment  for  arson  should  conclude 
dice  can  be  done  to  the  accused  by  "against  the  form  of  the  statute,"  etc. 
followingthe  words  of  the  statute.  But  Chapman  v.  Com.,  5  Whart.  (Pa.) 
if  the  words  used  in  the  statute  do  427.  But  where  an  indictment  con- 
not,  in  view  of  the  nature  of  the  tains  a  charge  against  certain  of 
offense  and  the  recognized  principles  the  defendants  as  principals,  and 
of  law,  describe  the  offense  so  as  to  another  charge  against  others  as 
convey  to  the  mind  a  full  and  clear  accessories,  it  is  sufficient  that  it 
idea  of  everything  necessary  to  con-  closes  with  the  usual  words  "con- 
stitute the  crime,  in  such  case  the  trary  to  the  form  of  the  statute,"  etc. ; 
full  measure  of  the  offense  must  be  this  language  need  not  be  repeated 
charged  by  the  use  of  such  words  as  after  each  count.  State  v,  Travis,  39 
are  necessary  and  proper,  under  es-  La.  Ann.  356. 

tablished  rules  of  law,  to  characterize  Where  there  is  but  one  statute  an 

it.     The  difference  is  simply  that  be-  indictment  which  concludes    against 

tween   offenses  which   are   fully  and  the  form  of  the  "  statutes  "is  bad,  and 

clearly    defined    in   the    statute    and  vice  versa.   State  v,  Sandy,  3  Ired.  (N. 

such  as  are  generally  described.     In  Car.)  570.     Citing  the  English  statute 

the  former  the  description  contained  of  jeofails  which  cures  that   precise 

in  the   statute  is   sufficient.      In    the  defect  as  cogent  proof  of  the  law  as  it 

latter  the   offense   must   be    charged  stood  antecedently, 

agreeably  to  the  rules  of  common  law.  1.  Maxwell   v.  State   (Miss.,   1891),. 

It  depends   upon   the   nature   of  the  8  So.  Rep.  546;  Jesses'.  State,  28  Miss, 

offense  and  the  terms  in  which  it  is  zoo;  Heard  v.  State,  81  Ala.  57;  Kell- 

described  in  the  statute  whether  the  enbeck  v.  State,  10  Md.  437.     See  also 

one  or  the  other  of  these  rules  will  Coke,  569;  3  Chitty  Crim.  Law,  §1125; 

apply  to  the   particular  case."  Citing  2  Russell  on  Crimes,  548. 

Wharton  Crim.  Law,  132.  Equivalent  Words. — It  has  been  held 

All  the  Statutory  Ingredients, — An  in-  that  an  averment  that  the    accused 

dictment  for  arson  upon  statutes  must  "  wilfully  and  feloniously  "  set  fire  to, 

state  all  the  circumstances  which  con-  etc.,  was  equivalent  to  an  averment 
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ciously"  in  the  indictment,  as  there  is  some  conflict  of  authority  as 
to  whether  the  two  words  are  synonymous.* 

Allegation  tliat  the  Burning  waa  '*  Felonioui." — In  those  states  where 
arson  is  a  felony,  the  burning  should  be  charged  as  having  been 
done  feloniously.* 

3.  Allegations  of  Burning- At  Common  Law  the  indictment  alleged 
that  the  defendant  **  set  fire  to  and  burned  "  a  certain  house,  etc., 
although  only  the  term  **  burn  "  was  used  in  the  definition.* 

But  with  Us  the  indictment  should  charge  the  burning  by  one  or 
both  of  these  terms,  according  to  the  statute  under  which  it  is 
drawn.* 

that  it  was  done  "  wilfully,  m47/iW^»x/Kf  be  regarded  as  surplusage.     State  v. 

and   unlawfully."     Aikman  v.    Com.  Philbin,  38  La.  Ann.  966. 

(Ky.,  1892),  18  S.  W.  Rep.  937;  Young  Under  North  Carolina  Statute. — The 

V,  Com.,  12  Bush  (Ky.)  243.  omission  of  the  statutory  word,  "wan- 

"  Maliee  "  Not  in  Statute. — Even  where  tonly"  from  an   indictment  charging 

the  word  '*  maliciously  "  is  not  in  the  that  the  defendant  "feloniously,  wil- 

statute,  still  the  indictment  must  charge  fully,  maliciously,  and  unlawfully  set 

the  burning  to  have  been  done  mali-  fire  to,"  etc.,  is  ground  for  an  arrest 

ciously.    3  Chitty  Crim.  Law.  §  1125;  i  of  judgment.     State  v,  Morgan,  98  N. 

Bish.  Crim.  Proc.  (3d  ed.)  §  44;  Jesse  Car.  641. 

V.  State,  28  Miss.  100.  2.  Mottv.  State,  29  Ark.  148;  State 

Malice  Against  Third  Party. — Malice  v.    Roper,    88   N.  Car.  656;   State   v. 

towards  a  person,  other  than  the  one  Gove,  34  N.  H.  510.     See  also  Kellen- 

in  whom  the  property  is  laid  in  the  in-  beck  v.  State,  10  Md.  432. 

dictment,  and  not  named  therein,  is  8.  3  Chitty  Crim.  Law,  1127. 

inadmissible   to   sustain  the    charge.  In  9  Geo.  I,  c.  22,  the  words  "  set 

Heard  v.  State,  81  Ala.  57.  fire  to"  are  used,  and  Mr.  East  ob- 

At  Common  Law. — The  terms  "  volun-  serves  that  he  is  not  aware  of  any 

tarily"  (or   "wilfully")   and    "mali-  decision  which  has  put  a  larger  con- 

ciously  "  are  requisite  at  common  law.  struction  on  those  words  than  prevail 

3  Chitty  Crim.  Law,  1125.  by  the  rule  of  the  common  law.     Rex 

1.  An  indictment  averring  that  the  v,  Minton,  2  East  P.  C.  1020.  And  he 

defendant  "  feloniously,  wilfully,  and  afterwards  remarks   that  the   actual 

maliciously  did  burn  and  cause  to  be  "burning"  at  common  law  and   the 

burned"  is  good.     People  v.  Myers,  20  "  setting  fire  "  in  effect  mean  the  same 

Cal.  76,  overruling  People  v.  Hood,  6  thing.     Rex  v.   Minton,  2  East  P.  C. 

Cal.  236.  1038. 

Omission  of  "  WilAilly."— An  indict-  4.  Illnstrations  of  Bule.— An  indict- 
ment for  arson  need  not  aver  that  the  ment  which  merely  alleges  that  the 
burning  was  done  wilfully.  People  defendant  "set  fire  to  "the  house  is 
V,  Hynes,  55  Barb.  (N.  Y.)  450,  38  defective  as  an  indictment  for  arson 
How.  Pr.  (N.  Y.)  369.  Sec  also  Chap-  where  "  burn  "  is  the  statutory  term, 
man  v.  Com.,  5  Whart.  (Pa.)  427.  Mary  v.  State,  24  Ark.  44;  Cochran  v. 

Where  the  defendant  was  charged  State,  6  Md.  405;  Howel  v.  Com.,  5 

with  maliciously  and  feloniously  burn-  Gratt.  (Va.)  664.    Contra,  State  v.  Tay- 

ing  a  gin-house,  it  was  held  that  the  lor,  45  Me.  322. 

omission  of  the  word  "wilfully  "did  not  Where  the  term  "set  fire  to  "  was 

render  the  indictment  defective.   State  not  in  the  statute,  an  allegation  that  the 

V.  Thorne,  81  N.  Car.  555.     See  also  defendant  did  "feloniously,  wilfully, 

State  V.  Green,  92  N.  Car.  783.     But  and  maliciously  burn  and  cause  to  be 

see  <-<7M/ra,  as  altered  by  statute,  State  burned,"    etc.,    was    held    sufficient. 

V,  Morgan.  98  N.  Car.  641.  People  v,  Myers,  20  Cal.  76,  overruling 

"Unlawfully." — An  indictment  charg-  People  v.  Hood,  6  Cal.  236. 
ing  that  the  act  was  V  feloniously,  un-  Statute  in  the  Diqunotive. — Where  the 
lawfully,   and    maliciously"  done   is  statute  is  in  the  disjunctive  an  indict- 
good,  and  the  word  "  unlawfully"  may  ment  containing  either  term,  "  set  fire 
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4.  Allegatlom  m  to  Eonse^Dwtlliiig-hoQM.  —  In  indictments  at 
common  law  it  is  not  necessary  to  state  *'  that  the  *'  house  burned 
was  a  dwelUng'liOUsc^  for  the  word  '*  house  "  imports  that  fact ;  ^  but 
where  the  statute  under  which  the  indictment  is  drawn  contains 
the  term  "  dwelling-house,"  the  same  must  be  set  out.* 

sutntory  Vftaw  of  Bttildinf .— An  indictment  which  charges  a  burning 
made  arson  by  statute  should  describe  the  building  by  its  statu- 
tory  name.* 

to"  or  '*burn/'  is  good;  and  even  v.  Orcutt,  i  Park.  Cr.  Rep.  (N.  Y.) 

where  the  first  part  of  the  phrase  was  252. 

defectively  set  forth,  the  indictment  Vnooeapied   BuUdlng  Doioribod   as  a 

was  still  sufficient.     Polsten  v.  State,  JhreUing-honso. — Under  an  indictment 

14  Ma.  463.  charging  the  burning  of  a  dwelling- 

Objootioii  for  Dofbet,  How  Takon. — A  house,  where  it  appeared  that  the 
defect  in  an  indictment  for  arson  which  building  burned  had  never  been  oc- 
omits  to  charge  a  burning  must  be  cupied  as  a  dwelling-house, — ^/e/,  that 
taken  advantage  of  by  demurrer,  not  there  could  be  no  conviction  for  burn- 
by  motion  in  arrest  of  judgment,  ing  a  building  other  than  a  dwelling- 
Cochrane  v.  State,  6  Md.  400;  Stat,  of  house,  since  the  statutory  ofifense  of 
Md.  Act  1852,  c.  63.  burning  a  dwelling-house  did  not  in- 

1.  Com.  V,  Posey,  4  Call  (Va.)  109;  elude  the  former  offense.  The  de- 
State  V.  Sutcliffe,  4  Strobh.  (S.  Car.)  scription  of  what  is  burned  is  essential 

398.  to    fix    the  identity   of    the    offense. 
In  Hiles  v.  Shrewsbury,  3  East  457,  Com.  v.  Smith,  151  Mass.  494;  Com. 

Lord  EUenborough  said:  "  Although  v,  Hayden,  150  Mass.  332. 

the  offense  of  arson  need  not  be  laid  Nor,   where  the    defendant    is  in- 

in    the   indictment    to  be  committed  dieted,   under  a  statute,  for  burning 

against   the  mansion-house ^   but   it  is  the    dwelling-house  of  another,   can 

sufficient  to  lay  it  to  be  against  the  the  indictment  be  amended  so  as  to 

house  of  another,  still  it  is  necessary  charge  him  with  burning  a  building 

in   evidence  to  connect  the  building  other  than  a  dwelling-house.     People 

burned  in  some  way  with  the  mansion-  v.  Handley,  93  Mich.  46. 

house,  so  as  to  shew  that  it  is  parcel  Entry  of  HoUo  Proooqui. — Where  a 

thereof."  count    in    an    indictment    for    arson 

"  Hoaso "  and  "  Building  "  ^rnonymoiis  charges  the  burning  of  a  dwelling- 
Words. — In  Missouri  an  indictment  house  land  another  building,  a  noL 
which  charges  that  the  defendant  pros,  may  be  entered  as  to  the  other 
burned  '*  a  house  or  building  "  is  good,  building.  State  v.  Bean,  77  Me.  486. 
since  such  terms  are  of  synonymous  Bonolit  of  Clorgy. — Where  an  indict- 
import.     State  V.  Moore,  61  Mo.  278.  ment  charges  the  burning  of  a  "house," 

8.  Com.  V,  Smith,  151   Mass.   494;  benefit  of  clergy  is  not  taken  away  by 

Com.  V,  Barney,  10  Cush.  (Mass.)  478;  statutes  which  take  it  away  from  the 

State  V,  Sutcliffe,  4  Strobh.  (S.  Car.)  crime  of  burnings  dwelling-house,  or 

399.  barn  having  corn  or  grain    therein. 
Buffioient  Dosoriptions. — Where  the  in-  State  v.  Sutcliffe,  4  Strobh.  (S.Car.)372. 

dictment  alleged  that  the   defendant  8.  Dugle  t/.  State,  100  Ind.  259;  Ford 

set  fire  to  a  house  used a^s  a  dwelling-  v.  State,  112  Ind.  378;  State  v.  jaynes, 

house,   and  only  the  term  "  dwelling-  78  N.  Car.  504  ;  Watt  v.  State,  61  Ga. 

house  "  was  used  in  the  statute, — held^  66  ;  Com.  v.  Hamilton,  15  Gray  (Mass.) 

a  sufficient  description.     McLane   v,  480 ;  People  v.  Haynes,  55  Barb.  (N. 

State,  4  Ga.  339.  Y.)  450 ;  People  f.  Pierce,  11  Hun  (N. 

In  an  indictment  for  arson  in  the  Y.)633;  McGary  v.  People,  45  N.  Y. 

first  degree  it  is  sufficient  to  describe  153  ;  State  v,  Moore,  24  S.  Car.  150. 

a  building  as  a  dwelling-house,  when  MiU. — In  an  indictment  under  the 

persons     are    accustomed     to    dwell  North  Carolina  Acts  of  1874,  c.  228,  it 

therein  in  the  night,  although  it  may  is  sufficient  to  describe  the  property 

not  be  a  dwelling-house  in  the  more  burned    as    "  one    mill."      State    v. 

restricted  sense  of  the  word.     People  Jaynes,  78  N.  Car.  504. 
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6.  Value. — At  Common  Law  and  in  those  states  where  a  fine  forms 
no  part  of  the  punishment  inflicted  for  the  crime,  the  value  of 
the  building  burned  need  not  be  alleged.* 

InontUl  by  Btatuto. — But  where  the  statute  imposes  as  a  part  of 
the  punishment  for  the  offense  a  fine  proportioned  to  the  value 
of  the  property,  the  allegation  of  value  becomes  essential.' 

6.  Place. — It  should  be  made  to  appear  in  the  indictment  that 
the  building  burned  is  within  the  jurisdiction  of  the  court.'  An 
indictment  which  charges  that  the  accused  '*  at  A,  in  the  county 
of  B,  did  wilfully  and  maliciously  set  fire  to  and  burn  a  certain 
barn,"  **  and  the  said  barn  did  then  and  there  voluntarily  burn 
and   consume/'   sufficiently   charges  the  locality  of   the   burnt 

Clmreli. — Under  the  Georgia  Code,  Pennsylvania  act,  March  21,  1806,  it  is 
sec.  4379,  an  indictment  charging  the  not  sufficient  in  an  indictment  for  arson 
burning  of  a  church  is  good  as  an  in-  to  charge  the  accused  with  having  set 
dictment  for  arson.  Watt  v.  State,  fire  to  '*a  certain  barrack,"  but  it 
61  Ga.  66.  must  be  made  to  appear  that  the  bar- 
Stable. — Where  the  property  de-  rack  contained  "hay,  grain,  or  bark." 
stroyed  was  described  as  **a  certain  Chapman  v.  Com.»  5  Whart.  (Pa.)  427. 
frame  building,  commonly  called  a  An  indictment  charging  the  accused 
stable,"  it  was  held  good.  Dugle  v.  with  burning  "a  barn,  the  property  of 
State,  100  Ind.  259.  and    belonging    to   A,"   is    good    al- 

Mill-houe. — So  also  where  it  was  de-  though  it  does  not  state  the  contents 

scribed  as  a  **  mill-house."     Ford  v.  of  the   barn.      Evans  v.  Com.   (Ky., 

State,  112  Ind.  378.  1890),  12  S.  W.  Rep.  769.    For  a  proper 

Oriitmill. — An  indictment  charging  form  of  indictment  under  this  statute, 

that  the  defendant  '*set  fire  to  a  cer-  see  De  Shazer  v.  Com.  (Ky.,  1890),  14 

tain   gristmill,  then   and  there  being  S.  W.  Rep.  542. 

owned   by  and   in   the  possession  of  Upon  an  indictment  for  burning  a 

one    A,  is  sufficient   to  meet  the  re-  barn,  without  alleging  the  burning  of 

quirements  of  the  Statute  as  regards  its  contents,  it  is  not  admissible  to  in- 

the  crime   of  arson  in  the  third  de-  troduce  evidence  to  show  what  it  con- 

gree.     People  v,  Haynes,  55  Barb.  (N.  tained.     Hamilton  v.  People,  29  Mich. 

Y.)  453»  38  How.  Pr.  (N.  Y.)  369.  173. 

Sawmill. — Under  the  provisions  of  1.    Com.     v.    Hamilton,     15    Gray 

the  New  Hampshire  Revised  Statutes,  (Mass.)  482;  Clark  v.  People,  2  111.  117; 

c.  215,  §  2.     '*  If  any  person  shall  wil-  Ritchey  v.  State,  7  Blackf.  (Ind.)  168. 

fully  and  maliciously  burn  any  ves-  Brown  v.  State,  52  Ala.  347. 

sel  lying  within  the  body  of  any  county,  In    arson    in  the  third  degree  the 

or  any  bridge,  or  any  building  other  value  of  the  building  burned  is  not  an 

than  those  described  in  the  preceding  element  of  the  offense  ;  it  is  only  in 

section,etc.";  it  was  held  that  an  indict-  the    burning    of    certain    classes    of 

ment    averring    that    the    defendant  buildings  mentioned  in  §  3698  of  Rev. 

burned  "a  sawmill"  is  defective  and  Code  that  value  is  material.     Brown 

will  be  quashed,  in  that  it  should  have  v.  State,  52  Ala.  347. 

charged  that  the  defendant  burned  a  2.  Clark  z^.  People,  2  111.  117;  Ritchey 

''certain  building  called  a  sawmill."  v.  State,  7  Blackf.  (Ind.)  168. 

State  V,  Livermore,  44  N.  H.  386.  8.  Com.  v.  Barney,  10  Cush.  (Mass.) 

Indiotment  Charging  Separate  OfTeniet.  481. 
— Where  the  indictment  charged  the  An  indictment  charging  that  the 
defendant  with  wilfully,  etc.,  burning  a  parties  **  in  the  county  of  Spokane, 
"certain  house"  or  *' outhouse"  of  A,  state  of  Washington,  did  then  and 
— Aeld^  that  these  are  not  synonymous  there  unlawfully,  wilfully,  and  ma- 
words,  and  that  the  phrase,  being  in  liciously  set  fire  to  and  burn  a  certain 
the  disjunctive,  charged  separate  of-  storehouse  building,  etc.,"  sufficiently 
fenses.  Whiteside  v.  State,  4  Coldw.  alleges  the  situation  of  the  building. 
(Tenn.)  183.  State  v,  Meyers  (Wash.,  1894),  36  Pac. 

Content!   of  Bnilding.  —  Under   the  Rep.  105 1. 
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building;  *  and  if  it  is  not  expressly  stated  where  the  build- 
ing  is  situated,  it  will  be  taken  to  be  situated  in  the  place  named 
in  the  indictment  by  way  ot  venue.*  Since  the  accused  has  a 
right  to  know  the  exact  crime  with  which  he  is  charged,  allega- 
tions of  uncertain*  and  erroneous  locality,  even  though  it  is  shown 
to  be  within  the  jurisdiction  of  the  court,  are  bad.* 

7.  Human  Being  in  Hoase. — Upon  an  indictment  for  burning  a 
house  containing  a  human  being  it  should  be  averred  that  a  per- 
son was  in  the  house  at  the  time  of  the  burning.* 

8.  Ownership  of  Property. — At  Common  Law  the  name  of  the  owner 
of  the  house  must  be  stated  if  possible,  though  in  some  cases  he 
may  be  described  as  unknown.* 

1.  Com.   V,   Lamb,  i   Gray  (Mass.)    tain  dwelling-house  situated  in  the  city 
493*  of  St.  Louis,"  etc.,  is  bad  because  too 

Within  the  Gurtilago. — An  indictment  uncertain.     State  v.  Wacker,  i6  Mo. 

is  sufficient  which  alleges  that  a  barn  App.  418. 

was  maliciously  and  wilfully  set  fire  4.  £rroneoiis  Detoription  of  LooaUt^. — 

to  by  the  defendant,  was   within  the  Where  in  an  indictment  for  arson  the 

jurisdiction  of  the  court,  and,  being  building  was  described  as  situated  in 

thus  situated,   was   also    within    the  a    certain    ward,    and    the    evidence 

curtilage  of  the  dwelling-house.    Com.  showed  that  it  was  in  another  place, — 

V,  Barney,  10  Cush.  (Mass.)  481.     See  heid,  that  the  defendant  should  be  ac- 

also  People  v,  Wooley,  44  Cal.  494.  quitted.    People  v.  Slater,  5  Hill  (N.  Y.) 

Under   the   South  Carolina   statute,  401. 

2480,  the  indictment  need  not  specify  5.    State    v.   Aguila,    14    Mo.    130; 

the  location  of  the  building  burned,  Dick  v.  State,  53  Miss.  384;  Lacy  v. 

nor  aver  that  it  was  within  the  cur-  State,  15  Wis.  13;  Beaumont  v.  State» 

tilage  of  a  dwelling-house,  such  alle-  i.  Tex.  App.  533. 

gations  of  location  being  disregarded  An  indictment  under  ^  960  of  the 

as  surplusage.  State  v,  Gwinn,  24  S.  Mississippi  Code   of   1892,  which  did 

Car.  146.  not  aver  that  the  arsoa  was  *'in  the 

Upon  an  indictment  for  burning  in  nighttime,"  or  that  there  was  at  the 

the  daytime  it  is  not  necessary  to  allege  time  some  human  being  usually  stay- 

whether  the  building  was  within  the  ing,  lodging,  or  residing  at  night,  was 

curtilage,  for  that  fact  is  entirely  im-  held  defective.    Otherwise  under  sec. 

material.      State   v,  Taylor,  45    Me.  964  of  the  Code.     Dick  v.  State,  53 

330.  Miss.  384. 

In  an  Indictment  for  arson  in  the  Adjoining  BnUdiags  Containing  Human 

third  degree    under    the    New    York  Being. — Upon  an  indictment  for  arson 

statute,  it  is  not  necessary  to  allege  it  is  competent  for  the  prosecution  to 

that  the  building  burned  was  not  ad-  show  that  other  buildings  adjoining 

joining  to  or  within  the  curtilage  of  that  set  on  fire,  and  with  it  constituting 

an  inhabited   dwelling-house  as  laid  a  single  structure,  were  likewise  oc« 

down  in  the  statute.     People  v.  Pierce,  cupied  by  human  beings.     People  r. 

II  Hun  (N.  Y.)  633.  Casidy,  14  N.  Y.  Supp.  349,  39  N.  Y. 

2.  Where  the  place  is  material,  the  St.  Rep.  27,  133  N.  Y.  612. 

place  alleged  in  the  venue,  taken  in  Name  of  Oocnpant. — It  is  not  neces- 

connection  with  the  aUegation  that  the  sary  to  charge  in  an  indictment  who 

defendant  then  and  there  did  the  act,  was    the    occupant    of    the    building 

sufficiently  designates  the  locality  of  burned.     Garrett  v.  State,  109  Ind.  529. 

the  building  set  on  fire.     Com.  v.  Lamb,  6.  3  Chitty  Crim.  Law,  g  1126. 

I  Gray  (Mass.)  195.  Present  English  Dootrine. — Under  the 

8.  Uncertain  Looality. — An  indictment  present   English    statutes   ownership 

charging  that  the  defendant  did  **  un-  need  not  be  stated  or  proved.     Rex  v. 

lawfully,    feloniously,    wilfully,    and  Newboult,  L.  R.,   i  C.  C.  344;  Whar- 

maliciously  set  fire  to  and  burn  a  cer-  ton  Forms,  vol.  i,  389. 
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With  Vb  the  ownership  of  the  building  burned  must  be  alleged  in 
the  indictment,  and  proved  as  laid.^ 

1.  Martin  v.  State,  28  Ala.  81;  Mar-  App.  203;  TuUer  v.  State,  8  Tex.  App. 

tha  V.  State,  26  Ala.  72;  Boles  v.  State,  501. 

46  Ala.  204;  Davis  v.  State,  52  Ala.  Ownership  in  the  AlternatiTe.— An  in- 
358;  Graham  v.  State,  40  Ala.  659;  dictment  may  allege  ownership  in  the 
People  V.  Myers,  20  Cal.  76;  Mott  v,  alternative,  as  the  property  of  A  or 
State,  24  Ark.  148;  State  v.  Lyon,  12  B,  and  such  form  of  averment  is  ad- 
Conn.  487;  Morris  v.  State  (Miss.,  missible  under  the  Alabama  Code. 
1890),  8  So.  Rep.  295;  State  v.  Brown  i^.  State,  79  Ala.  53. 
Moore,  61  Mo.  276;  Com.  v.  Wade,  17  Ownership  in  Bonht. — But  an  indict- 
Pick.  (Mass.)  395;  McGary  ».  People,  ment  for  arson  which  leaves  the  owner- 
45  N.  Y.  153,  reversing  2  Lans.  (N.  Y.)  ship  of  the  property  in  doubt  is  open 
227;  Woodford  v.  People,  62  N.  Y,  126;  to  demurrer.  People  v,  Myers,  20 
Burger  v.  State,  34  Neb.  397;  People  Cal.  76. 

V.  Gates,  15  Wend.  (N.  Y.)  159;  State  Form  of  Allegation. — **  It  is  necessary 
V.  Roe,  12  Vt.  93;  Stevens  v.  Com.,  to  specify  the  owner  of  the  dwelling- 
4  Leigh  (Va.)  683;  Carter  v.  State,  20  house,  but  whether  this  is  done  by 
Wis.  647;  State  v.  Kroscher,  24  Wis.  stating  it  as  the  house  of,  or  as  the 
64.  property  of,  or  as  owned  by  or  belong- 
Either  the  name  of  the  occupant  ing  to  A.  B.,  or  as  a  house  in  the 
must  be  stated,  or  there  must  be  other  possession  of  A.  B.,  it  is  sufficient  for 
averment  from  which  it  is  made  to  the  purposes  of  alleging  ownership  of 
appear  that  the  house  burned  is  the  a  dwelling-house  in  an  indictment  for 
house  of  another.  State  v.  Keena,  63  arson."  Woodford  v.  People,  62  N.  Y. 
Conn.  331.  117,  20  Am.  Rep.  464.  See  also  Com. 
Bai&eient  Identification.  — Where  the  v.  Hamilton,  15  Gray  (Mass.)  480;  Wolf 
property  burned  was  charged  in  the  in-  v.  State,  53  Ind.  30. 
dictment  as  "a  building  belonging  to  Under  the  Minnesota  statutes  it  was 
the  firm  of  Nooland  &  Towey,  a  part-  held  that  an  indictment  alleging  that 
nership  composed  of  N.  and  T.,"  and  the  property  was  owned  by  and  in  the 
it  was  shown  at  the  trial  that  the  prop-  possession  of  A  was  not  defective  be- 
erty  was  used  by  the  firm  as  its  place  cause  it  was  proved  that  it  was  owned 
of  business  at  the  time  of  the  burn-  by  A  but  was  in  the  possession  of  her 
ing,  and  that  some  years  previously  husband.  State  v.  Grimes,  50  Minn. 
N.  had  bought  the  property  and  had  123. 

afterwards    conveyed    an    undivided  Variance. — Where  the  house  alleged 

half  of  it  to  T., — held^  that   this  was  to  have  been  burned  was  described  in 

sufficient  to  identify  the  property  de-  the  indictment  as  the  property  of  Ely 

stroyed  with  that  which  was  laid  in  the  Sears,  while  the  evidence  went  to  show 

indictment.     People  v.  Greening,  102  that  it  belonged  to  E.  T.  Sears,  there 

Cal.  384.  was  no  presumption  as  to  the  identity 

Ownership  of  Adjoining   Honsee.  — A  of  the  two  names  without  some  proof 

count  in   an  indictment   alleged  that  of  the  fact.     Graham  v.  State,  40  Ala. 

the  defendant  burned  his  own  house,  659. 

thereby  endangering  the  safety  of  If  proof  of  the  ownership  varies 
houses  belonging  to  other  persons,  from  the  allegation,  and  a  nol.  pros,  is 
I/eld,  that  it  was  not  essential  to  allege  thereupon  entered,  this  is  no  bar  to  a 
who  owned  the  houses  endangered,  subsequent  prosecution  under  a  sec- 
such  allegation  being  immaterial  if  ond  indictment  in  which  the  owner- 
they  were  owned  by  other  persons  ship  is  alleged  to  be  in  a  different  per- 
than  the  defendant.  Baker  v.  State,  son;  and  if  the  second  indictment  con- 
25  Tex.  App.  25.  tains  several  counts,  in  one  of  which 
Accused  Burning  his  Own  Home.  —  the  allegation  of  ownership  is  the 
Under  the  Texas  statute  an  indictment  same  as  in  the  first  indictment,  and 
against  an  owner  or  part-owner  for  the  defendant  pleads  to  the  whole  in- 
burning  his  own  house  must  allege  dictment  autrefois  acquit  and  discon- 
ownership  in  the  accused,  and  the  par-  tinuance,  the  record  of  the  former 
ticular  facts  that  may  bring  him  with-  prosecution  does  not  sustain  either 
in  the  exceptions  as  amenable  to  pros-  plea.  Martha  v.  State,  26  Ala.  72. 
ecution.     Mulligan  v.  State,   25  Tex.  Objection^   How    Taken*  —  Objection 
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OwMxiUp  IrfUd  iB  OoMptat. — In  an  indictment  for  arson,  the  of- 
fense being  against  the  security  of  the  habitation,  it  is  sufficient 
to  lay  ownership  in  the  occupant,  although  he  is  not  the  owner  of 
the  fee,^  since  arson  is  an  offense  against  the  possession  and 
not  against  the  fee  title.'  The  court  will  not  inquire  into  the 
tenure  or  interest  which  a  person  has  in  the  house  burned;^ 
consequently  the  ownership  may  be  laid  in  the  occupant,  even 
where  the  occupation  is  wrongful.^ 


that  the  evidence  does  not  support  the 
allegations  of  ownership  must  be  taken 
advantage  of  at  the  trial,  and  cannot 
be  taken  on  motion  in  arrest  of  judg- 
ment. State  V.  Thompson,  97  N.  Car. 
496. 

Failure  to  AUogo  OwnorsUp — How 
Takon  Advantage  of. — A  count  in  an  in- 
dictment for  arson,  which  does  not 
charge  the  ownership  of  the  property 
alleged  to  have  been  burned,  is  sub- 
stantially defective  on  motion  in  ar- 
rest of  judgment.  Martin  v.  State,  28 
Ala.  71. 

Amendment  of  AUegatlon  as  to  Owner- 
ship.— An  indictment  cannot  be  amend- 
ed as  to  allegations  of  ownership  even 
with  the  prisoner's  consent.  Com.  v, 
Mahar,  16  Pick.  (Mass.)  120. 

1.  Davis  V,  State,  52  Ala.  357;  State 
V,  Toole,  29  Conn.  342;  People  v. 
Woo  ey,  <14  Cal.  494;  State  v.  Moore, 
61  Mo.  27b;  State  v.  Walker,  16  Mo. 
App.  419;  Snyder  v.  People,  26  Mich. 
106;  People  V.  Fairchild,  48  Mich.  31; 
Burger  v.  State,  34  Neb.  397;  Mc- 
Gary  r.  People.  45  N.  Y.  153;  Wood- 
ford V.  People,  62  N.  Y.  126:  Shep- 
herd V,  People,  19  N.  Y.  537;  People 
V.  Van  Blarcum,  2  Johns.  (N.  Y.)  105; 
State  V,  Roe,  12  Vt.  93;  Holmes'  Case, 
Cro.  Car.  376;  Spaulding's  Case,  i 
Leach  217;  Rickman's  Case,  2  East  P. 
C.  1034.  See  also  State  v,  Taylor,  45 
Me.  330. 

Allegations  of  ownership  are  sus- 
tained by  proof  of  actual  occupation 
and  possession.  State  v.  Taylor,  45 
Me.  330. 

It  is  not  required  that  the  absolute 
title  or  entire  interest  should  be  in 
the  person  named  in  the  information 
as  the  person  injured,  for  such  a  pos- 
session as  gives  a  special  property 
while  it  exists  is  sufficient.  State  v. 
Lyon,  12  Conn.  489. 

If  it  be  proved  on  the  trial  that,  at 
the  time  when  the  offense  was  com- 
mitted, either  the  actual  or  the  con- 
structive possession  was  in  the  person 


alleged  to  be  the  owner,  it  will  be 
sufficient,  and  will  not  be  deemed  a 
variance.  State  v.  Biles,  6  Wash. 
186. 

In  an  indictment  for  arson  an  alle- 
gation that  the  house  was  occupied 
by  A  as  a  residence  is  good,  and  is 
equivalent  to  an  averment  that  it  was 
her  house.  Young  v.  Com.,  12  Bush 
(Ky.)244. 

The  indictment  should  aver  that  the 
building  burned  was  the  property  of 
the  person  in  actual  possession  in  his 
own  right.  Ritchey  v.  State,  7  Blackf. 
(Ind.)  168. 

Laying  Ownership  in  Heirs. — Where 
the  owner  of  the  building  was  re- 
ported to  have  died  and  not  to  have 
been  heard  from  by  his  family  for 
twenty-three  years,  an  indictment  al- 
leging the  ownership  of  the  property 
to  be  in  his  widow  and  his  only 
daughter  w^s  held  good.  People  v. 
Eaton,  59  Mich.  562. 

Laying  Ownership  in  Widow. — In  an 
indictment  for  arson  the  ownership 
of  the  property  is  well  laid  in  the 
widow  of  the  deceased  owner,  she 
having  occupied  and  used  the  same 
since  her  husband's  death,  although 
there  were  living  heirs  and  no  dower 
had  been  assigned  to  her.  State  v, 
Gailor,  71  N.  Car.  88. 

2.  Davis  V.  State.  52  Ala.  357; 
Adams  v.  State,  62  Ala.  179;  Heard  v. 
State,  81  Ala.  57;  May  v.  State,  85 
Ala.  16;  State  v,  Toole,  29  Conn.  344; 
People  V.  Handley,  93  Mich.  46;  Peo- 
ple V.  Fairchild,  48  Mich.  31;  Snyder 
V,  People,  26  Mich.  106;  Burger  v. 
State,  34  Neb.  397. 

3.  Davis  V,  State,  52  Ala.  357;  Peo- 
ple V.  Van  Blarcum,  2  Johns.  (N.  Y.) 
105;  State  V.  Fish,  27  N.  J.  L.  324; 
State  V.  Roe,  12  Vt.  93. 

4.  State  V.  Toole,  29  Conn.  344; 
Snyder  v.  People,  26  Mich.  106;  Rex 
V.  Wallis,  I  Moody  C.  C.  344. 

Ownersliip  in  Servant. — The  owner- 
ship may  be  laid  in  a  servant   who 


S30 


Tha  LidietBMBt 


ARSON. 


Intent. 


Landlord  and  Tenant. — So  ownership  may  be  laid  in  the  tenant  in 
possession  ;*  although,  when  the  offense  is  not  against  the  habita^ 
tion,  it  seems  to  be  no  variance  to  lay  ownership  in  the  landlord.* 
Where  there  are  several  tenants  in  a  building  separated  into  dis- 
tinct apartments^  the  burning  must  be  averred  to  be  of  the  prop* 
erty  of  the  tenant  of  the  part  burned.* 

Public  Building!. — No  allegation  of  ownership  is  necessary  in  an 
indictment  for  arson  of  a  public  building  ;^  but  a  jail  may  be  de* 
scribed  as  the  dwelling-house  of  the  jailer  and  his  family,*  or  as 
the  jail  of  A county  erected  for  public  use.* 

9.  Intent — Statutes  sometimes  require  that  the  indictment 
should  allege  an  intent  to  injure  some  one.''     But  there  need  be 


dwelt  in  the  house  at  the  time  of  the 
burning.  Davis  v.  State,  52  Ala,  357. 
Defendant  Himself  in  Poesesiion.  — 
Where  the  indictment  charged  the  de- 
fendant with  burning  property  of 
another,  and  it  appeared  by  the  evi- 
dence tbtit  the  defendant  was  in  posses- 
sion of  the  property  under  contract  to 
purchase  the  same, — held^  that  the  in- 
dictment was  not  sustained  by  the  evi- 
dence.    State  V.  Fish,  27  N.  J.  L.  323. 

1.  Allen  V,  State,  10  Ohio  St.  302; 
Rogers  v.  State,  26  Tex.  App.  429; 
People  V.  Gates,  15  Wend.  (N.  Y.)  159. 

Where  an  indictment  for  arson  al- 
leged the  occupancy  of  the  building 
burned  to  be  in  the  defendant  and  one 
A,  as  tenants, — held,  that  it  was  not 
necessary  under  the  allegation  to 
prove  that  A  was  a  joint  tenant  with 
the  defendant,  renting  from  a  common 
landlord.  Woolsey  v.  State,  30  Tex. 
App.  346. 

Ownership  and  Pouession  in  Landlord. 
— An  indictment  alleging  the  building 
burned  to  be  the  property  of  and  in 
the  possession  of  A,  and  the  evidence 
going  to  show  that  the  possession  was 
in  B,  a  tenant  living  on  A's  place, 
was  held  good.  Harvey  v.  State,  67 
Ga.  639. 

2.  People  V.  Simpson,  50  Cal.  305; 
People  V,  Fisher,  51  Cal.  319;  People 
V,  Smith,  3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  226.  See  also  State  v.  Moore,  61 
Mo.  276. 

The  indictment  alleged  the  owner- 
ship to  be  in  a  widow  with  an  unas- 
signed  dower  interest,  and  a  right  to 
the  dwelling  as  her  **  mansion-house," 
the  prisoner  being  her  tenant.  Held^ 
a  sufficient  allegation  of  ownership. 
State  V.  Moore,  61  Mo.  276. 

The  fact  of  a  tenant  paying  rent  to 
the  landlord  is  sufficient  admission  of 


ownership  to  support  an  indictment. 
People  V,  Simpson,  50  Cal.  306. 

8.  State  V,  Toole,  29  Conn.  344; 
Shepherd  v.  People,  19  N.  Y.  537. 
See  also  State  v.  Tennery,  9  Iowa  436. 

A  Boom  in  a  Large  Building,  which 
room  was  separately  leased  by  the 
owner  of  the  building  to  a  merchant, 
and  had  no  direct  communication  with 
other  parts  of  the  building,  was  prop- 
erly laid  in  an  indictment  for  arson  as 
the  property  of  such  lessee.  State  v, 
Sandy,  3  Ired.  (N.  Car.)  570. 

Oconpation  by  Landlord  and  Tenant. — 
Where  the  defendant  was  indicted  for 
burning  his  own  house,  which  he  oc- 
cupied together  with  a  tenant  who 
lodged  there  at  night,  such  dwelling- 
house  was  properly  described  as  the 
dwelling-house  of  such  tenant.  Shep- 
herd V,  People,  19  N.  Y.  537.  See 
also  Levy  v.  People.  19  Hun  (N.  Y.) 
383,  80  N.  Y.  327. 

4.  Mott  V.  State,  29  Ark.  148;  State  v. 
Roe,  12  Vt.  93:  State  v,  Wacker,  16 
Mo.  App.  419;  Statb  V,  Johnson,  93 
Mo.  77. 

6.  People  V,  Cotteral,  i8  Johns.  (N. 
Y.)  115;  People  V,  Van  Blarcum,  2 
Johns.  (N.  Y.)  105,  cited  in  State  v, 
Toole,  29  Conn.  344,  and  Snyder  v. 
People,  26  Mich.  107. 

6.  Lockett  V.  State,  63  Ala.  5;  Sands 
V,  State,  80  Ala.  201.  See  also  Ste- 
vens V.  Conv,  4  Leigh  (Va.)  683;  Com. 
V,  Posey,  4  Call  (Va.)  109. 

7.  Rex  V.  Smith,  4C.  &  P.  569;  State 
V.  Porter,  90  N.  Car.  719;  State  v, 
Phifer,  90  N.  Car.  721 ;  State  v,  Rogers, 
94  N.  Car.  860.  Contra^  under  the 
amended  statute  of  North  Carolina, 
State  V,  Thompson,  97  N.  Car.  496. 

Felonioui  Intent. — Upon  an  indict- 
ment for  burning  a  public  building  it 
is  not  necessary  to  allege  ownership. 
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no  allegatioil  of  intent  to  burn  the  building,  since  the  act  of  setting 
fire  thereto  necessarily  implies  the  same.*  Intent  must  be  alleged, 
however,  where  the  fire  is  caused  by  setting  fire  to  another  build- 
ing by  which  a  dwelling-house  is  burned.* 

10.  Burning  to  Defraud  Insurers.— In  an  indictment  for  burning 
with  intent  to  defraud  insurers  an  allegation  of  intent  to  defraud 
or  injure  must.be  set  out  in  the  indictment  ;*  and  if  the  indict- 
ment allege  that  the  company  is  a  corporation,  proof  of  the  ex- 
istence of  a  corporation  de  facto  will  be  Sufficient.* 

11.  Degrees  of  Crime.— By.  statute  in  the  several  states  arson 
is  divided  into  degrees  varying  in  characteristics  and  punishment, 
and  where  the  indictment  omits  the  circumstances  of  aggrava- 

but  allegations  as  to  felonious  intent  injure  a  body  of  persons  by  a  corn- 
are  indispensable.  Mott  v.  State,  29  pany  name,  then,  unless  such  company 
Ark.  148.  is  incorporated,  it  should  be  averred 

1.  State  «/.  Watson,  63  Me.  135;  State  that  the  accused  set  the  building  on 
V,  Hill,  55  Me.  365;  State  v.  Bean,  77  fire  with  intent  to  injure  the  persons 
Me.  487;  People  v.  Fanshawe,  65  Hun  composing  the  company,  stating  the 
(N.  Y.)  77,  137  N.  Y.  68;  Tuller  v.  names  of  such  persons.  Stafeden  v. 
State,  8  Tex.  App.  506;  Thomas  v.  People,  82  111.  434;  Wallaces.  People, 
State.  41  Tex.  27.  63  111.  451. 

2.  State  V,  Watson,  63  Me.  135;  State  Defendant's  Knowledge  of  Insurance. — 
V,  Hill,  55  Me.  365.  An  allegation  of  intent  to  injure  an 

Where  an  indictment  alleged  that  insurer  is  a  sufficient    allegation  of 

the  defendant  set  fire  to  a  building  defendant's  knowledge  that  the  prop- 

with  the   intent  to  burn  a  dwelling-  erty  was  insured.    Com.  v,  Goldstein, 

house,     such    allegation    presents    a  114  Mass.  272. 

question  of  fact  rather  than  law,  and  Certainty  in  Charging  Crime. — Upon 

is  a  matter  for   the  jury.     Com.   v.  an  indictment  for  burning  with  intent 

Harney,  10  Met.  (Mass.)  422.  to  defraud  insurers  the  acts  charged 

8.  People  V.  Hughes,  29  Cal.  258;  as  constituting  the  offense  must  be 

People     V,    Schwartz,    32    Cal.    161;  alleged    with    such    certainty    as    to 

Staaden  v.  People,  82  III.  432;  Evans  identify  and  distinguish  it  from  other 

V,   State,   24  Ohio  St.  458;   Com.  v,  transactions,    and   that   the   prisoner 

Goldstein,  114  Mass.  272;    People  v,  may   know  what  crime  he   is  called 

Henderson,  i  Park.  Cr.  Rep.  (N.  Y.)  upon  to  answer.  Carncross  v.  People, 

560.     See  also  Martin  v.  State,  28  Ala.  i  N.  Y.  Cr.  Rep.  518.     As  to  destruc- 

71.  tion  of  property  with  intent  to  defraud 

Proving    Insurance. — Under    an    in-  insurers    under    such    circumstances 

dictment  for  burning  with  intent  to  that  the  offense  is  not  arson,  see  the 

defraud  insurers  it  is  necessary  at  the  New  York  Penal  Code,  sec.  578. 

trial  to  prove  that  the  building  burned  4.  People  v,  Hughes,  29  Cal.  258; 

was  insured  against  loss  by  fire,   in  People  v.  Schwartz,  32  Cal.  161;  State 

order  to  establish  the   intent  to  de-  v.    Byrne,   45   Conn.    273.      See  also 

fraud.      State    v,    Jessup,    42    Kan.  Com.    v.    Goldstein,    114    Mass.    272; 

422.  Mackesey  v.  People,  6  Park.  Cr.  Rep. 

Defrauding  Insnranoe ' '  Company. " — I n  ( N .  Y . )  1 14. 

an  action  for  burning  with  intent  to  Upon  an  indictment  for  burning  with 

defraud  an  insurance  company  the  in-  intent  to   defraud   insurers,  the  cor- 

dictment  should  aver  that  the  company  porate  existence  of  the  defrauded  in- 

was  incorporated,  and  that  the  burn-  surance  company  need  not  be  averred, 

ing  was  done  to  defraud  it  in  its  cor-  Johnson  v.  State,  65  Ind.  204> 

porate  capacity.     People  v,  Schwartz,  Nor  is  it  necessary  for  the  prosecu- 

32  Cal.  161.  tion  to  prove  that  the  insurance  com- 

Upon   an    indictment    for    burning  pany  was  legally  incorporated  or  that 

with  intent  to  defraud  insurers,  where  the  policy  is  valid.  People  v.  Hughes, 

it  is  charged  that  the  intent  was  to  29  Cal.  261. 

832 


InitrnotidBi.                                    ARSON,  Instraotioiii. 

tion  constituting  the  greater  oifense,  it  is  to  be  taken  as  charging 
the  lesser.*  But  in  some  states  the  defendant  may  be  convicted 
of  a  greater  or  less  degree  of  the  crime  according  to  the  circum- 
stances of  the  case,  and  according  to  the  indictment  or  the  statute 

under  which  the  indictment  was  drawn.* 

nL  IHSTEVCTIOKS. — In  addition  to  other  instructions  upon  a 
trial  for  arson  or  6ther  unlawful  burning  the  court. may  charge 
as  to  what  constitutes  a  building,'  the  situation  of  the  building,^ 

1.  Com.     V,     Hamilton,     15    Gray  first  grade  of  the  offense  if  properly 

(Mass.)  482:  Brown  v.  State,  52  Ala.  indicted.     People  v,  Durkin,  5  Park. 

346;  Cheatham  V.  State,  59  Ala.  45.  See  Cr.  Rep.  (N.  V.)  243. 

also  Com.  v.  Squire,  i  Met.  (Mass.)  262.  New    Hampshire.  —  An    indictment 

If  facts  are  charged  in  the  indict-  charging  that  the  defendant  burned  a 
ment  which  constitute  any  kind  of  barn  is  good,  though  at  the  trial  it  is 
arson,  and  nothing  is  averred  as  to  proved  that  a  dwelling-house  was 
any  circumstances  which  would  make  thereby  burned,  in  that  the  defendant 
the  offense  arson  in  the  second  or  first  may  be  convicted  of  the  first  offense, 
degree,  the  indictment,  if  otherwise  but  cannot  be  made  subject  to  addi- 
sufficient,  is  an  indictment  only  for  tional  punishment,  nor,  upon  con- 
arson  in  the  third  degree.  Brown  v,  viction  or  acquittal,  can  he  be  tried 
State,  52  Ala.  346.  again  for  the  higher  offense.     State  t^. 

2.  UlnitrationBOftheSale— iV^wK(9r>(.  Emerson,  53  N.  H.  619. 
— Where  defendant  was  indicted  for  Missouri. — Rev.  Stat.  Missouri,  sec- 
arson  in  the  first  degree  for  setting  fire  tion  41 15  provides  that  no  indictment 
to  the  house  of  A,  and  upon  the  trial  it  shall  be  deemed  invalid  because  the 
was  proved  that  the  fire  was  caused  by  evidence  tends  to  show  that  the  ac- 
defendant  setting  fire  to  his  own  house  cused  is  guilty  of  a  higher  degree  of 
next  door,  wherein  he  had  good's  in-  the  offense  than  that  of  which  he  is 
sured, — A//(/,  that  the  jury  might  over-  convicted.  State  v,  Jones,  106  Mo, 
look  the  fact  of  the  house  being  in-  302.  Upon  an  indictment  charging 
habited,  and  find  a  verdict  of  arson  in  arson  in  the  second  and  third  degrees 
the  third  degree.  This  opinion,  how-  a  general  verdict  of  guilty  was  held 
ever,  was  held  by  a  divided  court,  sufficient.  State  v,  Sivils,  105  Mo.  530. 
Hennessey  v.  People,  21  How.  Pr.  Vermont. — Where  several  degrees 
(N.  Y.  Supreme  Ct.)  239.  Contra^  Shep-  of  arson  are  charged  in  the  indictment 
herd  v.  People,  19  N.  Y.  537,  over'  a  conviction  may  be  had  for  the  lesser 
ruling  People  v.  Henderson,  i  Park,  offense.  State  v.  Thornton,  56  Vt.  35. 
Cr.  Rep.  (N.  Y.)  560,  and  the  dictum  Conviotion  for  Attempt  to  Cemmit 
to  the  contrary  in  Peoples.  Gates,  15  Anon. — Under  an  indictment  for  arson 
Wend.  (N.  Y.)  159.  the  accused  may  be  convicted  of  anat- 

Under  an  indictment  charging  arson  tempt  to  commit  the  crime.     Young  v. 

only   in   the   first   degree,  where  the  Com.,   12   Bush   (Ky.)   243.      Compare 

proof  shows  that  the  prisoner  merely  Dedieu  v.  People,  22  N.  Y.  178. 

burnt  goods   with  intent  to  defraud  8.  What  Conititates  a  "Building." — 

insurers,  he   cannot  be  convicted  of  Whether  the  state  of  the  structure  and 

arson  in  the  third  degree.     Dedieu  v.  its  progress  towards  completion  is  such 

People,   22    N.    Y.    178,   reversing  17  as  to  constitute  a  building  is  a  ques- 

How.  Pr.  (N.  Y.  Supreme  Ct.)  227.  tion  for  the  jury  under  instructions  by 

But  where  the  prisoner  is  proved  to  the   court.     Com.    v.    Squire,   i    Met. 

have  set  on  fire  the  house  as  well  as  (Mass.)    259;   McGarry   v.    People,    2 

the   goods,   he   may  be   convicted  of  Lans.  (N.  Y.)232. 

arson  in  the  third  degree,  though  in-  What  if  a  ''House.'* — It  is  the  duty 

dieted   for   such   offense   in  the  first,  of  the  court  to  instruct  the  jury  as  to 

Freund  v.  People,  5  Park.  Cr.    Rep.  the  law  of  the  case,  and  to  leave  it 

(N.  Y.)  198.     The  accused  may  be  con-  to   them   to  decide    from    the    proof 

victed  of  arson  in  the  second  degree,  whether  the   building  was  a   house, 

under  a  count  charging  that  offense,  if  State  v.  McGowan,  20  Conn.  248.     See 

sustained  by  the  evidence,  although  he  also  State  v.  Smith,  28  Iowa  568. 

might  have  been  convicted  for    the  4.  Cnrtilage.  —  The  situation  of    a 

2  Encyc.  PI.  &  Pr.—SS-  ^33 
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what  is  a  burning,^  the  motive,*  and  as  to  shifting  the  harden 
of  proof.' 

building  as  alleged  in  the  indictment  jury.     Com.  v.  Betton,5Ca8h.(Ma8S.) 

is  not  a  question  of  law  for  the  court,  430.     See  also  Com.  v.  Tucker,   no 

but  a  question  for  the  jury,  under  in-  Mass.  403. 

strnction  by  the  court  as  to  the  defi-  9.  KetiT». — Where,  in  an  indictment 
nition  of  curtilage.  Com.  v.  Bamey»  for  burning  with  intent  to  defraud  in- 
to Cush.  (Mass.)  483.  surers,  evidence  of  overvaluation  is 

It  was  held  that  the  court  did  not  introduced  to  show  motive,  the  de- 
err  in  refusing  to  instruct  the  jury  fendant  is  entitled  to  an  instruction 
that  as  a  matter  of  law  a  barn  was  '*  that  if  such  overvaluation  was  due 
not  within  the  curtilage.  Cook  v.  to  lack  of  judgment,  it  was  not  evi- 
State,  83  Ala.  65.  dence  of  a  criminal  motive."    Stitz  v. 

Without  a  request  to  do  so  the  judge  State,  104  Ind.  359. 

Is  not  required  to  instruct  the  jury  as  8.  Instmetion  Shifting  Burden  of  Proot 

to  the  term  curtilage.     State  v.  Shaw,  — An  instruction  which  charged  the 

51  Me.  527.  jury  that  if  they  found  that  the  de- 

1.  What  Is  "  Burning. " — The  judge  fendant  had  tendered  a    reasonable 

may  instruct  the  jury  as  to  what  is  doubt,  they  should    acquit,    is    bad, 

tictual  burning ;  but  whether  a  fire  took  since  it  shifts  the  burden  of  proof  onto 

effect  on  the  fiber  of  the  wood  is  a  ques-  the  accused.     Burger  v.  State,  34  Neb. 

tion  of  fart  to  be  determined  by  the  401. 
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ASSAULT  AND   BATTERY. 

By  A.  S.  H.  Bristow. 

L  BmviTiov,  835. 
H  SEMEDIE8, 836. 

m   CBnaVAL  PBOflKOUTIOX,  837. 

1.  Jurisdiction^  837. 

2.  Indictment^  838. 

a.  Simple  Assault,  838. 

(i)  Necessary  A/legations,  838. 

(2)  Unnecessary  All^ations,  841. 

(3)  Surplusage,  842, 

(4)  Assault  on  Tivo  or  More,  842. 

(5)  Assault  by  Two  or  More,  842. 

(6)  Assault  6y  7\oo  on  Each  Other,  843. 
d.  Aggravated  Assault,  843. 

(i)  Generally,  843. 

(a)  Matters  of  Aggravation,  843. 

Ip)  Language  of  Statute,  844. 

\c)  Simple  ana  Aggravated  in  One  Count,  844. 

(a)  Joinder  of  Counts,  844. 

(tf)  Surplusage,  845. 

(2)  Assaulting  Officer,  846. 

(3)  Assault  with  Special  Intent,  846. 

(a)  Generally,  846. 

(^)  Assault  with  Intent  to  Ravish,  848. 

(4  Assault  with  Intent  to  Rob,  849. 

(1/)  Assault  with  Intent  to  doBodifyHarm,  8491 

(/)  Assault  with  Intent  to  Murder,  851. 

aa.  Minor  Offense,  851. 

^.  Intent,  851. 

^^.  Person  Intended,  854. 

3.  Instructions,  854. 

4.  Verdict,Zs6, 

a.  Conviction  of  Lesser  Offense,  856. 
^.  Sufficiency  of  Verdict,  859. 
$.  Judgment,  861. 

17.  Cnrn.  AcnoH  tob  DAicAeis,  862. 

1.  Setting  Forth  Damages,  862. 

2.  Excessive  Farce,  How  Pleaded,  862, 

3.  Pleading  JustificcUion,  862. 
4«  Damages  Recoverable,  862. 

L  DsvDnnov.— Aa  AMult  is  an  attempt  unlawfully  to  apply 
any,  even  the  least  actual,  force  to  the  person  of  another  directly 
or  indirectly ;  the  act  of  using  a  gesture  towards  another,  giving 
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him  reasonable  ground  to  believe  that  the  person  using  the  ges- 
ture meant  to  apply  such  actual  force  to  his  person  as  aforesaid ; 
or  the  act  of  depriving  another  of  his  liberty ;  in  either  case  with- 
out the  consent  of  the  person  assaulted,  or  with  such  consent  if  it 
is  obtained  by  fraud.* 

Battery  is  any  unlawful  beating  or  touching  of  the  person  of 
another  either  by  the  aggressor  or  by  any  person  or  thing  set  in 
motion  by  him.* 

n.  Eekedieb. — The  remedy  in  a  civil  court  is  an  action  of  tres- 
pass vi  et  armis  for  damages ;  in  a  criminal  court,  indictment  or 
information  for  assault  and  battery  for  the  public  wrong.*     The 


1.  Stephen  Dig.  Cr.  Law  (Am.  ed.) 
i8i.  For  a  full  discussion  of  what 
constitutes  an  assault  see  Am.  &  Eng. 
Ency.  Law,  tit.  Assault  and  Battery. 

8.  Anderson  Diet,  of  Law. 

Battery  is  any  unlawful  beating,  or 
other  wrongful  physical  violence  or 
constraint,  inflicted  on  a  human  being 
without  his  consent.  Bouvier  Law 
Diet.;  2  Bishop  Cr.  Law  (8th  ed.)§  71. 

Any  unlawful  touching  of  the  person 
of  another,  either  by  the  aggressor 
himself  or  by  any  other  substance  put 
in  motion  by  him,  provided  it  be  wil- 
fully committed,  or  proceed  from  the 
want  of  due  care.  Burrill  Law  Diet. ; 
3  Chit.  Bl.  120,  note;  Archbold  Crim. 
Prac.  &  PI. 

8.  Bacon  Abr.  tit.  Assault  & 
Battery;  3  Bl.  Com.  121;  4  Bl.  Com. 
216;  Hawk.  P.  C.  264;  Anderson 
Diet,  of  Law;  Kirland  v.  State,  43 
Ind.  156,  13  Am.  Rep.  386;  State  v. 
Davis,  I  Hill  (S.  Car.)  46. 

Secret  Assault. — In  Connecticut  a  qui 
tarn  prosecution,  criminal  in  its  nature, 
was  at  one  time  provided  by  statute  in 
case  of  a  secret  assault.  The  process 
was  forthwith,  on  the  complaint  of 
the  party  injured,  and  of  no  other 
person,  and  it  was  necessary  to  join 
the  state.  Dickinson  v.  Potter,  4  Day 
(Conn.)  340;  Houghton  v.  Havens,  6 
Conn.  304. 

Two  Asiaiilts. — The  objection  that 
two  different  counts  in  an  indictment 
charge  the  defendant  with  committing 
an  assault  with  intent  to  murder  upon 
different  persons  is  not  ground  of  de- 
murrer or  for  arrest  of  judgment,  nor 
can  it  be  taken  advantage  of  on  writ 
of  error;  but  it  is  in  the  discretion  of 
the  circuit  court^to  quash  the  indict- 
ment for  such  a  joinder,  or  compel  the 
prosecution  to  elect  on  which  count 
the  defendant  shall  be  tried.  State  v. 
Fee,  19  Wis.  562. 


Where  two  assaults  and  batteries 
have  been  committed  by  the  defend- 
ant on  the  same  day,  within  a  short 
period  of  each  other,  the  prosecution 
may  elect  to  try  either  under  the  same 
indictment,  but  it  is  not  permissible  to 
submit  both  to  the  jury  at  the  same 
time.  Thompkins  v.  State,  17  Ga. 
356. 

In  South  Carolina  where  two  as- 
saults and  batteries  are  charged  in  the 
same  indictment,  the  custom  is  to  re« 
quire  the  solicitor  to  elect  for  which 
assault  he  will  proceed,  after  the  evi« 
dence  has  been  heard  and  not  before. 
State  V,  Sims,  3  Strobh.  (S.  Car.)  137. 

Two  Indiotments. — Two  indictments, 
one  for  resisting  legal  process,  and 
the  other  for  an  assault,  will  not  lie 
for  the  same  offense.  State  v.  John-> 
son,  12  Ala.  840. 

But  one  may  be  indicted  for  an  as- 
sault committed  in  view  of  the  court, 
although  a  fine  for  contempt  has  been 
previously  imposed.  State  v.  Mann, 
2  Dev.  (N.  Car.)  263;  State  v.  Yancey, 
I  Law  Repos.  (N.  Car.)  519,  6  Am. 
Dec.  553. 

Affldavit. — In  Missouri  it  is  held  that 
an  affidavit  to  a  complaint  for  assault 
and  battery  sworn  before  a  notary 
public  sufficiently  authorizes  the  issue 
of  a  warrant  before  a  justice  of  the 
peace.     State  v.  Mullen,  52  Mo.  43a 

I IX  Indiana  it  has  been  held  that, 
where  an  affidavit  for  an  assault  and 
battery  is  the  basis  of  a  prosecution 
before  a  justice  of  the  peace,  there 
may  be  a  trial  on  apjpeal  without  any 
information  being  filed.  Cranor  v. 
State,  39  Ind.  64. 

Preientment  Without  Information.— In 
Virginia^  upon  a  presentment  of  a 
grand  jury  for  an  assault  and  battery 
charging  the  offense  with  certainty,  it 
is  not  irregular  to  summon  the  de- 
fendant  to  answer  the  presentment. 
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party  injured  may  proceed  against  the  defendant  by  action  and 
indictment  for  the  same  assault ;  and  he  will  not  be  compelled  by 
the  court  in  which  the  action  is  brought  to  make  his  election  to 
pursue  either  the  one  or  the  other,  the  prosecution  in  behalf  of 
the  people  of  the  state,  and  the  civil  action  for  damages  by  the 
party,  being  perfectly  distinct  in  their  natures.*  But  the  pen- 
dency of  the  civil  suit  may  perhaps  be  good  cause  for  suspending 
judgment  in  the  criminal  prosecution  if  the  defendant  be  found 
guilty,  in  order  in  some  measure  to  regulate  the  discretion  of  the 
court  in  imposing  the  punishment.* 

nL  CBnoHAL  Pbosecutiov— 1.  JnrigdiotioiL— In  many  of  the 
states  justices  of  the  peace  have  jurisdiction  concurrent  with  the 
higher  courts  in  cases  of  simple  assault  and  of  common  assault 
and  battery,*  and  in  some  of  the  states  their  jurisdiction  is  ex- 
clusive.'* Aggravated  grades  of  assault  and  battery  do  not  usually 

and  to  try  the  case  upon  the  present-  Assault  &  Battery;  Buckner  v.  Beck, 

ment,  without  filing  any  information.  Dudley  (S.  Car.)  i68. 

Com.  V.  Towles,  5  Leigh  (Va.)  806.  S.  Thomm   v.    State,   35  Ark.   330; 

1.  Archbold  Crim.   Prac.  &  PI.  tit.  Statutes  of  Ark.  §  1966;  Rev.  Stat,  of 

Assault  &  Battery;   Bacon   Abr.   tit.  Indiana,  1637;  State  v,  Jones,  73  Me. 

Assault    &    Battery;     i    Russell    on  280;  Rev.  Stat,  of  Me.,  p.  933,  §4; State 

Crimes   (9th   Am.   ed.),    1030;    Jones  v.  Watts,  85  N.  Car.  519;  Crim.  Laws 

V,  Clay,  I   Bos.  &  P.  191;  People  v.  of  Texas,  317;  Code  of  Virginia,  §4106. 

Judges,  13  Johns.  (N.  Y.)  86;  State  v.  Compare  Gooch   v.  State,  8  Ark.  448; 

Frost,  I  Brev.  (S.  Car.)  385;  Buckner  States'.  Cox,  8  Ark.  436;  Downing  v. 

V,  Beck,  Dudley  (S.  Car.)  168.     Com^  Herrick,  47  Me.  462.     State  v.  Cox,  8 

pare  State  v.  Blyth,  z  Bay  (S.  Car.)  Ark.  436,  was  a  case  overruling  Rec- 

166,  disapproved  in  State  v.  Blenner-  tor  v.  State,  6  Ark.  187,  and  Durr  v. 

hasset,  i  Walk.  (Miss.)  7.  Howard,  6  Ark.  461,  which  held  that 

In   Massachusetts  it  has   been   held  an  assault  is  an  offense   within   the 

that  where  an  indictment  and  a  civil  meaning  of  section  14  of  the  declara- 

action   for  assault    and    battery    are  tion  of  rights  in  Arkansas,  and  cannot 

pending   at  the  same  time,  the  trial  be  punished  without  presentment  or 

upon  the  indictment  cannot  be  con-  indictment. 

tinued  till  the  trial  of  the  civil  action,  4.  Rev.  Code  of  Iowa,  §  4660;  State 

except  where  the  party  injured  is  to  be  v.  Burdick,  9  Iowa  402;  State  v,  Wal- 

used  as  a  witness  for  the  government,  ters,  9  Iowa  506;  State  v. Carpenter,  23 

Com.  V,  Elliott,  2  Mass.  372.  Iowa  506;  Genl.  Stat,  of  South  Caro- 

It  is  no  plea  to  an  action  for  assault  lina,  g  %2o;   State  v,  McKettrick,   14 

and   battery  that  the  defendant  has  S.  Car.  346;  State  v.  Small,  17  S.  Car. 

been  convicted  on  an  indictment  for  62. 

the  same  assault  and  has  paid  a  fine.  But  in  Iowa  it  has  been  held  that  the 

for  this  suit  is  brought  for  the  private  defendant  may  be   convicted   in   the 

redress  of  the  party  injured;  and  so  district  court  of  an  assault  of  which 

vice  versa,     BuUer  Ni.  Pri.  16;  i  Stra.  that  court  has  no  jurisdiction,  under 

68.      See   also  Com.   v,    Andrews,   2  an  indictment  for  a  higher  offense  of 

Mass.  22:  Reed  v,  Skelley,  4  Bibb  (Ky.)  which  the  court  has  jurisdiction.  State 

400.  V,  Shepard,  10  Iowa  126. 

An  action  for  damages  may  be  in-  In    State  v,    Hailstock,   2    Blackf. 

stituted  after  the  defendant  has  been  (Ind.)  257,  it  was  held  that  in  Indiana, 

acquitted  on  an  indictment  for  the  as-  a  common  assault  is  not  an  indictable 

sault,  if  the  plaintiff  is  not  shown  to  offense,  but  is  punishable  by  a  justice 

have    colluded   in   procuring  the  ac-  of  the  peace. 

qnittal.     Crosby  v,  Leng,  X2T£ast  409.  In  certain  counties  in  Indiana,  by 

9.  People  V,  Judges,  13  Johns.  (N.  the  act  of  1849,  p.   78,  justices  of  the 

Y.)  86.    See  also  Bacon  Abr.  vol.  i,  p.  peace  were  given  exclusive  jurisdic- 

64;   Archbold  Crim.  Prac.  &  PI.  tit.  tion  of  simple  assaults  and  batteries. 
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come  within  their  jurisdiction,  but  must  be  punished  in  the  higher 
courts.* 

2.  Indictment — a.  Simple  Assault — (i)  Necessary  Allegations. 
— An  indictment  for  assault  and  battery  must  mention  the  name 
of  the  person  assaulted,  if  known,*  or,  if  unknown,  must  allege 


In  an  indictment  in  one  of  these  coun- 
ties (Madison)  for  assault  and  battery 
with  intent  to  commit  rape,  the  prose- 
cuting attorney  entered  a  nolle  prosequi 
as  to  the  part  of  the  indictment  relat- 
ing to  the  intent,  and  the  defendant 
was  convicted  of  a  simple  assault  and 
battery.  Held,  that  the  circuit  court 
had  no  jurisdiction  of  the  offense  of 
which  he  was  found  guilty.  Nelson 
V.  State,  2  Ind.  249.  See  also  Smith 
V.  State,  3  Ind.  251. 

But  at  present  in  Indiana  justices 
of  the  peace  have  jurisdiction  concur- 
rent with  the  higher  courts  in  cases 
of  common  assault.  Rev.  Stat,  of 
Ind.  8  1637. 

There  was  a  statutory  provision  in 
Arkansas  at  one  time  to  the  efifect  that 
simple  assault  was  not  an  indictable 
offense,  but  should  be  punished  by  a 
justice  of  the  peace.  Gooch  v.  State, 
8  Ark.  448;  State  v.  Cox,  8  Ark.  436. 
But  in  that  state  at  present  the  juris- 
diction of  the  higher  courts  is  concur- 
rent with  that  of  justices  of  the  peace. 
Stat,  of  Arkansas,  §  1966;  Thomm  v. 
State,  35  Ark.  330. 

At  one  time  it  was  the  law  in  New 
Hampshire  that  the  jurisdiction  of 
justices  of  the  peace  in  cases  of  simple 
assault  was  exclusive,  except  upon  an 
appeal  or  a  proper  binding  over  by  a 
magistrate.  State  v.  Hilton,  32  N.  H. 
285;  State  V,  Taylor,  16  N.  H.  477; 
State  V.  Berritt,  17  N.  H.  268.  See 
also  State  v,  Thompson,  20  N.  H.  250; 
State  V.  Webster,  39  N.  H.  96.  But 
this  seems  not  to  be  the  present  law  in 
New  Hampshire.  Statutes  of  New 
Hampshire,  p.  677,  §  i. 

1.  State  V.  Cox,  8  Ark.  436;  State  v. 
Carpenter,  23  Iowa  506;  State  v.  Tones, 
73  Me.  280;  State  v.  Smalls,  17  S.  Car. 
62;  State  V.  Beadon,  17  S.  Car.  55; 
State  V,  McKettrick,  14  S.  Car.  346. 
See  also  Kennedy  v.  State,  isFla.  635: 
State  V.  Anderson,  2  Overt.  (Tenn.) 
6,  5  Am.  Dec.  648;  State  v.  Huntley, 
91  N.  Car.  617.  Compare  with  the  last 
case    State   v.  Stafford^  113    N.  Car. 

635. 
8.  Johnson    v.    State,  46    Ga.   369; 

Gahan  v.  People,  58  111.  160;  Black  v. 


State,  57  Ind.  109;  McLaughlin  v. 
State,  52  Ind  279:  State  t/.  Bitman,  13 
Iowa  485;  Harne  v.  State,  39  Md.  552; 
People  V.  Murray,  2  Mich.  (N.  P.)  94; 
Jones  V.  State,  11  Smed.  &  M.  (Miss.) 
31 S;  Rutherford  v.  State,  13  Tex. 
App.  92;  Rauch  V,  State,  5  Tex.  App. 
363;  State  V,  Croft,  15  Tex.  575;  State 
V.  Killough,  32  Tex.  77. 

In  an  indictment  for  an  assault  and 
battery  the  party  injured  is  sufficiently 
described  as  "Mary  R.,  wife  of  the 
complainant."  Com.  v.  Gray,  2  Cush. 
(Mass.)  535. 

Where  an  indictment  charged  *'  that 
A.  B.,  on,"  etc.,  **did,  in  a  rude," 
etc.,  "manner,  unlawfully  beat  C. 
D.,"  it  was  held  that  the  names  of 
the  parties  were  sufficiently  set  forth 
without  a  formal  title  to  the  indict' 
ment.  Cronkhite  v.  State,  11  Ind.  307. 
Where  the  defendant  was  indicted 
for  an  assault  upon  one  Persans,  it 
was  held  that  the  omission  to  add  the 
final  letter  to  the  name  of  Persans  in 
the  concluding  part  of  the  indictment 
would  not  vitiate  it.  Hart  v.  State, 
38  Tex.  382. 

An  indictment  is  not  defective 
where  the  person  assaulted  was  as  cer- 
tainly known  to  friends  and  acquaint- 
ances of  the  vicinity  by  the  name 
used  in  the  indictment  as  any  other. 
Bell  V,  State,  25  Tex.  574. 

Clerical  Error. — Where  an  indictment 
states  that  the  defendant,  "with  a 
knife,  did  feloniously  assault  and 
wound  one  Dunlop,  by  means  of 
which  wounding  the  life  of  said 
Craighead  was  then  and  there  en- 
dangered," etc.,  the  mistake,  being 
merely  clerical  and  in  no  way  tending 
to  prejudice  the  substantial  rights  of 
the  defendant,  is  cured  by  the  statute 
of  jeofails.  State  v,  Craighead,  32 
Mo.  561. 

An  indictment  is  not  defective  hi 
describing  the  persons  injured  which 
states  that  the  defendants  feloniously 
did  make  an  assault  upon  the  person  of 
one  J.  W.  Jones,  "and  him  the  said 
Jno.  W.  Jones,  etc.,"  and  afterwards 
refers  to  him  as  the  said  Jno.  W.  Jones, 
identifying   the    individual  as  being 
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ignorance.^  It  must  not  leave  blank  the  time  of  the  assault,' 
or  fail  to  lay  the  venue.*  At  common  law  it  seems  that  very 
little  allegation    descriptive   of  the   offense  is  necessary;*   but 


one  and  the  same  person.  State  v. 
Wall,  39  Mo.  532. 

Tree  Person  of  Color. — In  an  indict- 
ment for  an  assault  and  battery  upon 
a  free  colored  person  it  was  not  neces- 
sary to  state  that  the  person  assaulted 
was  a  free  person  of  color.  State  v. 
Young,  7  Rich.  (S.  Car.)  i;  State  v. 
Hill,  2  Speers  (S.  Car.)  150. 

Person  Deoeaied. — It  is  not  objection- 
able to  mention  the  person  assaulted 
as  deceased  if,  on  the  whole  allega- 
tion, he  appears  to  have  been  living 
when  the  assault  was  made.  Com.  v. 
Ford,  5  Gray  (Mass.)  475. 

1.  Brooster  v.  State,  15  Ind.  190; 
Grogan  v.  State,  63  Miss.  147;  Ruth- 
erford V.  State,  13  Tex.  App.  92; 
State  V,  Snow»  41  Tex.  596.  See  also 
Cronkhite  v.  State,  11  Ind.  308;  White 
V,  People,  32  N.  Y.  465. 

8.  State  V.  Beckwith,  i  Stew.  (Ala.) 
318,  18  Am.  Dec.  46;  State  v,  Tandy, 
41  Tex.  291;  State  v,  Killough,  32 
Tex.  77.  See  also  Cronkhite  v.  State, 
II  Ind.  308;  Buntin  v.  State,  68  Ind. 

38. 

This  is  true  although  the  affidavit 
accompanying  the  indictment  men- 
tions the  day  on  which  the  offense 
was  committed.  State  v%  Tandy,  41 
Tex.  291. 

Ezaot  Date  Unneooffary. — But  it  has 
been  held  that  in  an  indictment  under 
the  Missouri  act  of  1845,  concerning 
crimes  and  punishments,  §  38,  art.  2, 
time  is  not  material,  provided  there  is 
allegation  and  proof  that  the  offense 
was  committed  within  the  year  before 
indictment  found.  State  v.  Magrath, 
19  Mo.  678. 

The  allegation  that  the  offense  was 
committed  on  or  about  a  day  named  is 
sufficient.      State   v.  Cokely,  4  Iowa 

477. 

Upon  an  indictment  for  assault  and 

battery,  it  was  held  that  time  was  not 
a  constituent  of  the  offense,  and  that 
it  was  sufficient  to  charge  generally 
that  the  offense  was  committed  be- 
fore the  finding  of  the  indictment. 
Thompson  v.  State,  25  Ala.  45. 

8.  Kennedy  v.  Com.,  3  Bibb  (Ky.) 
490.  See  also  State  v»  Freeman,  21 
Mo.  48 1 ;  State  v.  Bailey,  21  Mo.  484; 
Cronkhite  v.  State,  ii  Ind.  308; 
Buntin  v.  State,  68  Ind.  38;  State  v, 
Killough,  38  Tex.  77. 


County  fioffioient.  —  An  indictment 
which  alleges  the  county,  but  does 
not  allege  any  particular  place,  is  suf- 
ficient.    Bitlick  V,  State,  40  Tex.  117. 

In  the  VargUL — But  where,  in  an  in- 
dictment for  an  assault,  no  place  or 
venue  was  laid  except  that  the  county 
was  named  in  the  margin,  it  was  held 
that  the  venue  was  not  sufficiently 
laid.  Kennedy  v.  Com.,  3  Bibb  (Ky.) 
490. 

*'Said  County." — The  allegation  in 
the  body  of  the  complaint  that  the 
assault  was  committed  '*at  the  city  of 
Minneapolis,  in  said  county,"  clearly 
refers  to  the  county  named  in  the 
venue  stated  in  the  caption  thereof, 
and  is  sufficiently  certain  as  to  the 
place.     State  v.  Bell,  26  Minn.  388. 

4.  2  Bishop  Crim.  Proc.  (3d  ed.)  § 

56. 

In  Tennessee  it  has  been  held  that  an 
indictment  which  charges  that  *Uhe 
defendant,  in  and  upon  the  body  of 
the  said  A.  D.,  did  make  an  assault C* 
etc.,  is  sufficient  without  specifically 
setting  forth  the  particular  acts  consti- 
tuting the  offense.  Bloomer  v.  State, 
3  Sneed  (Tenn.)  66.  See  also  Roberson 
V.  State,  15  Tex.  App.  317;  Browning 
V.  State,  2  Tex.  App.  47;  Thompson 
V,  State,  25  Ala.  41. 

Where  a  count  in  an  indictment  for 
a  common  assault  would  be  good  with 
the  addition  of  the  battery,  it  is  held 
to  be  equally  good  for  assault  without 
the  words  expressive  of  the  beating, 
etc.  State  v,  Burt,  25  Vt.  373.  See  also 
Reg.  V.  Crespin,  11  Q.  B.  913,  63  £. 
C.  L.  912. 

It  seems  that  it  is  possible  to  draw 
a  good  indictment  for  assault  and  bat- 
tery without  using  the  word  "as- 
sault." State  V,  Munco,  12  La.  Ann. 
625;  Com.  V.  Woodson,  9  Leigh  (Va.) 
669.   See  also  Reg.  v*  Allen,  2  M.  C.  C. 

179. 

Clerleal  Srror. — Where  in  the  indict- 
ment it  was  charged  that  the  defendant 
did  commit  ^^ and  assault"  instead  of 
*'an  assault,"  it  was  held  that  the 
error  was  merely  clerical,  and  that  it 
did  not  vitiate  the  indictment.  Wall 
V.  State,  23  Ind.  150;  Martin  v.  State, 
40  Tex.  19. 

And  where  in  an  indictment  the 
word  '* assault  "inras  spelled  "  assalt," 
it  was  held  that  this  error,  not  having 
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where  the  offense  is  purely  statutory,  additional  allegations  may 
be  requisite.^  And  in  general  it  is  sufficient  to  set  forth  the  of- 
fense in  the  language  of  the  statute.* 

any  tendency  to  mislead  the  jury,  did  words  in  the  statute,  "rude,"  "inso- 

not  vitiate  the  indictment.     State  v,  lent,"  "  angry,"  should  be  used;  it  is 

Crane,  4  Wis.  400.  sufficient  if  one  or  more  of  them  be 

1.  Adell  V,  State,  34  Ind.  $43;  Cranor  used,  or  the  equivalent  of  one  or  more 
V.  State,  39  Ind.  64;  State  v.  Murphy,  of  them.  Sloan  v.  State,  42  Ind.  570. 
21  Ind.  441;  Sloan  v.  State,  42  Ind.  See  also  State  v,  Philley,  67  Ind.  304. 
570;  State  V.  Hubbs,  58  Ind.  41$;  The  charge  in  an  indictment  for  an 
Howard  v.  State,  67  Ind.  401;  Hays  assault  and  battery  that  the  appellant 
V,  State,  77  Ind.  450;  Williams  v.  did  then  and  there,  at,  against,  to. 
State,  47  Ind.  568;  McCulley  v.  State,  and  upon  the  said  Edward  R.  Broyles, 
62  Ind.  428;  State  v,  Wright,  52  Ind.  feloniously,  wilfully,  and  with  pre- 
307;  Slusser  v.  State,  71  Ind.  280;  meditated  malice,  shoot  a  certain  pistol 
Grayson  v.  State,  37  Tex.  228;  Hill  v,  then  and  there  loaded  with  gun- 
State,  34  Tex.  625.  See  also  State  v.  powder  and  leaden  ball,  was  the  fair 
Trulock,  46  Ind.  289;  State  v.  Prather,  equivalent  of  an  averment,  that 
54  Ind.  63.  Compare  State  v.  Bray,  I  there  was  an  actual  touching,  and 
Mo.  180;  State  v,  Lutterloh,  22  Tex.  that  the  touching  was  done  in  a  rude, 
210;  State  V,  Hartman,  41  Tex.  562;  insolent,  and  angry  manner.  Hays  v. 
State  V,  Hays,  41  Tex.  526:  State  v.  State,  77  Ind.  451;  distinguishing 
Allen,  30  Tex.  59;  Evans  v.  State,  25  McCulley  v.  State,  62  Ind.  428,  and 
Tex.  Supp.  303;  Greenwood  v.  State,  Howard  v.  State,  67  Ind.  401. 
35  Tex.  587.  2.  Sloan  v.  State,  42  Ind.  570;  Shinn 

Equivalent  Words. — It  Is  not  essential  v.   State,   68    Ind.   423;    Williams  v, 

that  the  words  used  in  the  statute  to  State,  47  Ind.  568.     See  also  State  v. 

define  assault  and  battery  be  strictly  Wright,  52  Ind.  307;  Adell  v.  State,  34 
pursued,  but  other  words  conveying  .  Ind.  543;  State  v.  Prather,  54  Ind.  63; 

the    same    meaning    may    be    used.  Cranor  v.  State,  39  Ind.  64. 

Cranor  v.  State,  39  Ind.  64;    Sloan  v.  AAdavit. — In  a  case  of  assault  tried 

State,  42  Ind.  570;   Corneille  v.  State,  before  a  justice  of  the  peace  the  af- 

16  Ind.  232;   State  v.  Wright,  52  Ind.  fidavit  is  sufficient  if  it  describes  the 

307;    State    V.    Prather,    54  Ind.   64;  offense  in  the  language  of  the  statute. 

Shinn  v.  State,  68  Ind.  423.  State  v.  Trulock,  46  Ind.  289. 

In  Alabama  the  form  of  a  count  for  This  rule  holds  good  in  Iowa  even 
an  assault  under  the  Code  by  analogy  though  the  affidavit  does  not  employ 
to  the  forms  prescribed  for  kindred  of-  the  same  formality  and  particularity 
fenses  may  be  very  brief.  A  simple  of  description  as  would  be  required 
charge  that  before  the  finding  of  the  in  an  indictment  or  complaint  for  a  for- 
indictment  A.  B.  assaulted  C.  D.  mal  common-law  trial.  State  v.  Doug- 
would  be  sufficient.  Murdock  v.  State,  lass,  i  Greene  (Iowa)  550. 
65  Ala.  5  20.  Contrary  to  the  Form  of  the  Btatata. — In 

Where  an  indictment  for  assault  and  South  Carolina  it  is  held  that  an  indict- 

battery  with  intent  to  murder  charged  ment   for  assault    and   battery  must 

that  the  defendant  '*  feloniously,  pur-  conclude  with  the  words  *'  against  the 

posely, and  with  premeditated  malice,"  form   of  the   statute."    State  v.  Mc- 

did  "  beat,  strike,  kick,  stamp,  trample  Kettrick,  14  S.  Car.  346. 

upon,  and  wound,  with  intent,  then,"  In  Indiana  this  formal  conclusion  is 

etc.,  it  was  held  that  the  indictment  held  to  be  unnecessary  by  a  statutory 

was  sufficient,  under  a  statute  which  provision.  Snodgrass  v.  State,  13  Ind. 

declared  that  every  person  "who  in  292.      See  also  Cronkhite  v.  State,  11 

a  rude,   insolent,  or  angry  manner,  Ind.  308. 

shall  unlawfully  touch  anpther,"  shall  In  New  Jersey  it  has  been  held  un- 
be  deemed  guilty  of  assault  and  bat-  necessary  for  an  indictment  for  as- 
tery.  But  such  departures  from  the  sault  and  battery  to  conclude  '*  con- 
statute  defining  the  offense  are  not  to  trary  to  the  form  of  the  statutes." 
be  approved.  Sloan  v.  State,  42  Ind.  State  v.  Berry,  9  N.  J.  L.  374. 
570.  In  Missouri  it  has  been  held  that  if 

In  an  indictment  for  an  assault  and  the  indictment  is   insufficient    under 

battery  there  is  no  need  that  all  the  the  statute,  the  words  "contrary  to 
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(2)  Unnecessary  Allegations. — It  is  unnecessary  to  allege  the 
unlawful  character  of  an  assault,  for  it  will  be  inferred  from  the 

illegal  act  charged ;  *  nor  need  the  intent  to  injure  be  stated.* 
Many  of   the  allegations  employed  in  the  forms  for  charging 

assault  and  battery  at  common  law  are  now  unnecessary.' 

the  form  of  the  statute*'  may  be  re-  necessary.     State  v.  Elliott,  7  Blackf. 

jected,  and  that  the  indictment  may  (Ind.)  280;  State  v.  Simien,  36  La.  Ann. 

still  be  good  at  common  law.   State  v.  923;    State  v.   Sonnier,   38   La.  Ann. 

Bray,  i  Mo.  180.  962. 

1.  U.  S.  V.  Lunt,  I  Sprague  (U.  Fores  and  Arms.  —  It  seems  to  be 
S.)  311;  State  V,  Bray,  i  Mo.  180;  generally  agreed  that  where  there  are 
State  V,  Hays,  41  Tex.  526;  State  v.  any  other  words  implying  force  the 
Hartman,  41  Tex.  562;  State  v,  Lutter-  omission  of  the  words  '*  with  force 
loh,  22  Tex.  210;  State  v.  Allen,  30  and  arms  "  is  sufficiently  supplied,  i 
Tex.  59.  Bishop  Crim.  Proc.  (3d  ed.)  g  502;  State 

But  in  Indiana  it  is  necessary  to  v.  Hanley,  47  Vt.  290;  Greenman  v, 

aver  the  unlawful  character  of   the  Smith,   20    Minn.    370.     In    State    v, 

offense  in  accordance  with  the  statu-  Elliott,  7  Blackf.  (Ind.)  280,    it    was 

tory  definition.     State  v.  Murphy,  21  held  that  these  words  were  unneces- 

Ind.  441;  State  v.  Smith,  74  Ind.   557;  sary. 

Cranor  v.  State,  39  Ind.  64;  Howard  In  Indiana  there  is  a  statute  provid- 

V.  State,  67  Ind.  401.  ing  that  these  words  need  not  be  used. 

Itisheld,  however,  to  be  unnecessary  Cronkhite  v.  State,  11  Ind.  307. 

to  use  the  word  "  unlawful "  if  a  term  There  is  a  similar  statutory  provision 

of    the    same    import    be    employed,  in  Massachusetts,    Com.  v,  Scannell,  11 

State  V.  Smith,  74  Ind.  557;   Hays  v.  Cush.  (Mass.)  547. 

State,  77  Ind.  451.  Then  and  There.— An  indictment  al- 

2.  State  V,  Allen,  30  Tex.  59;  State  leging  that  the  defendant,  at  a  time 
V.  Hays,  41  Tex.  526;  State  v.  Hart-  and  place  named,  feloniously  assaulted 
man,  41  Tex.  562;  Evans  v.  State,  25  C,  and  being  then  and  there  armed 
Tex.  80;  Forrest  v.  State,  3  Tex.  App.  with  a  dangerous  weapon,  did  actually 
232.  ButseeGraysont^.  State,  37Tex.  strike  him  on  his  head  with  said 
228.  weapon,  sufficiently  sets  out  the  as- 

Ability  to  Injure. — But  in  Indiana  it  sault,  without  repeating  the  words 
is  held  necessary  in  obedience  to  the  "then  and  there '*  before  the  words 
statute  to  allege  a  present  ability  '*did  actually  strike."  Com.  v.  Bug- 
to  injure.  State  v.  Hubbs,  58  Ind.  bee,  4  Gray  (Mass.)  206.  See  also 
415;  Howard  v.  State.  67  Ind.  401;  State  v.  Brown,  3  Heisk.  (Tenn.)  i. 
Hays  V.  State,  77  Ind.  450.  To  the  Damage.— It  is  unnecessary  to 

During    the    time   when  a  present  allege  that   the  assault  was  *'  to  the 

ability  to  injure  constituted  a  part  of  damage  "  of  the  party  injured.     State 

the  statutory  definition  of  the  ofifense  v.  Wimple,  8  Blackf.  (Ind.)  214. 

in   Texas ^  it  was  held  unnecessary  to  Against   the  Peaoo. — The  allegation 

charge  it  in  the  indictment.     Green-  that  the  assault  is  "  against  the  peace 

wood  V,  State,  35  Tex.  587.     Compare  and  dignity  of  the  state  "  is  held  to  be 

Robinson     v.     State,     31    Tex.    170.  by    statute    unnecessary    in  Indiana, 

Now,  by  a  revision  of  the  statutes,  it  Cronkhite  v.  State,  11  Ind.  308;  Snod- 

has  been  eliminated  from  the  defini-  grass  v.  State,  13  Ind.  292. 

tion  of   the  offense.     Kief    v.    State,  But  in  Pennsylvania  it  has  been  held 

10  Tex.  App.  286;  Bradberry  v.  State,  that  the  proper  conclusion  of  an  in- 

22  Tex.  App.  277.  dictment  is  "  against  the   peace  and 

In  Nevada  it  is  held  unnecessary  to  dignity    of    the     Commonwealth     of 

allege  a    present    ability    to    injure.  Pennsylvania."     Rogers  v.  Com. ,  5  S. 

State  V.  Rigg,  10  Nev.  288.  &  R.  (Pa.)  463.     And,  according  to 

3.  Archbold  Crim.  PI.  &  Ev.  (loth  Mr.  Bishop,  this  conclusion  is  gen- 
Lond.  ed.)  441;  Bishop  Crim.  Proc.  erally  necessary  at  common  law,  and 
(3d  ed.)  §  55.                          '  in  some  of  the  states  is  even  required 

In  the  Poaee  of  the  State. —Nor  is  the  by  the    constitution,     i   Bish.   Crim. 

expression  *'  in  the  peace  of  the  state  "  Proc.  (3d  ed.)  §  648. 
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(3)  Surplusage. — Mere  surplusage  in  an  indictment  for  assault 
and  battery  will  not  vitiate  it.^  Where  the  words  are  not  suf- 
ficient to  charge  an  aggravated  assault,  by  rejecting  surplusage, 
they  may  still  be  good  for  a  simple  assault  or  for  common  assault 
and  battery.* 

(4)  Assault  on  Two  or  More. — Where  an  assault  is  committed 
on  two  or  more  persons  the  indictment  may  so  charge  in  one 
count,  and  it  will  not  be  bad  as  embracing  distinct  offenses.' 

(5)  Assault  by  Two  or  More, — An  indictment  in  one  count  may 
charge  assault  and  battery  against  two  or  more  jointly.*  The 
defendants  thus  joined  may  be  principals  of  different  degrees, 
as  where  one  commits  the  offense  and  another  is  present  aiding 
and  abetting  him  ;^  and  in  such  a  case  the  party  aiding  and  abet- 

1.  Reg.  V.  Macpherson,  L.  R.  3  P.  C.  kill  with  a  wooden  club,  if  it  described 
368,  39  L.  J.  P.  C.  59;  Kruget  v.  State,    the  club  as  a  deadly  weapon,   will, 

1  Neb.  365;  Com.  v.  Randall,  4  Gray    when  those  terms  are  omitted,  support 
(Mass.)  36.  a  conviction  of  an  assault  and  battery. 

Where  an  indictment  alleges  facts  Kruget  v.  State,  i  Neb.  365. 
which  constitute  a  misdemeanor,  it  Against  an  OAoar. — A  charge  in  an 
will  be  good  for  that  offense  although  indictment  that  the  person  assaulted 
it  states  other  facts  which  go  to  con-  was  an  officer  in  the  lawful  discharge 
stitute  a  felony,  but  fall  short  of  stat-  of  his  duties  will  not  vitiate  it  as  an 
ing  sufficient  facts  to  constitute  that  indictment  for  a  simple  assault,  but 
crime.  State  v.  Howes,  36  W.  Va.  the  unnecessary  words  may  be  re- 
lic, jected    as    surplusage.     Johnson    v, 

2.  Higginbotham  v.  State,  50  Ala.  State,  26  Tex.  117. 

133;  Wood  V.  State,  50  Ala.  144;  Peo-  With  Maliee,  eto. — Where  an  indict- 

ple   V.   O'Neil,  48   Cal.  257;   Com.  9.  ment    charges    that    the    defendants 

Hawkins,  II  Bush  (Ky.)  603;  Sweetser  '*  unlawfully  and   with  malice  afore- 

V,  State,  4  Blackf.  (Ind.)  538;  Com.  v.  thought  did  assault  C.  with  intent  to 

Blaney,  133  Mass.  571;  State  v.  Mor-  murder  him,"  the  words  "and   with 

rison,  3  Ired.  (N.  Car.)  9;  Kruget  v.  maliceaforethought"may  be  rejected, 

State,  I  Neb.  365;  Browning  v.  State,  and  the  indictment  will  be  good  for  an 

2  Tex.  App.  47;  Wilks  v.  State,  3  assault.  Wood  v.  State,  50  Ala.  144. 
Tex.  App.  34;  Key  v.  State,  12  Tex.  3.  Reg.  v.  Giddins,  Car.  &  M.  634, 
App.  506;  Wilson  V,  State,  35  Tex.  41  E.  C.  L.  344;  Rex  v.  Benfield,  3 
16^;  Johnson  v.  State,  26  Tex.  117;  ^urr,  ql^^  [overruling  Ke^L  v.  Clendon, 
State  V,  Archer,  34  Tex.  646;  Black-  3  Stra.  870.2  Ld.  Raym.  1572];  State  v. 
burn  v.  State,  39  Tex.  153;  Nelson  7.  Rambo,  95  Mo.  462;  Kenney  v.  State, 
State,  2  Tex.  App.  327  [overruling  5  R.  I.  385;  Fowler  v.  State,  3  Heisk. 
State  V,  Pierce,  26  Tex.  114];  Marshall  (Tenn.)  154;  State  v.  Bradley,  34  Tex. 
z/..  State,  13  Tex.  App.  492.  95;   Com.  v.  O'Brien,  107  Mass.  208; 

Intent  to  Kill. — A  charge  of  assault  Com.  v.  Malone,  114  Mass.  295.     See 

and  battery  with  intent  to  kill  is  only  also  Com.  v.   McLaughlin,   13  Cush. 

a  charge  of  assault  and  battery,  the  (Mass.)  615. 

words   "with  intent  to    kill"   being  4.    Rex  v,   Benfield,   3    Burr.   983; 

rejected  as  surplusage.     Sweetser  v.  Reg.  v.  Gordon,  i  Cox  C.  C.  359;  State 

State,  4  Blackf.  (Ind.)  538.  v.  Pile,  5  Ala.  73;  JLewis  v.  State,  33 

Where  an  indictment  charges  an  as-  Ga.  131;  White   v.  People,  3s  N.  Y. 

sault  with  intent  to  kill,  the  **  intent  to  465;  Fowler  v.  State,  3  Heisk.  (Tenn.) 

kill"  mav  be  rejected  as  surplusage,  154.     See  also  Anonymous,  Lofft  371; 

and  the  indictment  will  be  good  for  a  Reg.    v,    Phillips,  3  Cox  C.    C.   23$; 

simple  assault.     Wilson   v.  State,  25  Shaw  v.  State,  18  Ala.  547;  Hamilton 

Tex.  169.  V.  People,  113  111.  34,  55  Am.  Rep.  396; 

An  indictment  which  alleges  anas-  State  v,  Davis,  39  Mo.  391;  Com.  v, 

sault  of  such  character  as  would  sup-  Sprinkles,  4  Leigh  (Va.)  650. 

port  a  charge  of  assault  with  intent  to  6.  Reg.  v.  Crisham,  Car.  &  M.  187, 
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ting  may  be  charged  either  as  he  was  in  law,  a  principal  in  the 
first  degree,  or  as  he  was  in  fact,  a  principal  in  the  second 
degree.^ 

^^6)  Assault  by  Two  on  Each  Other, — Two  persons  may  commit 
an  assault  and  battery  upon  each  other  at  the  same  time,  but 
each  would  be  guilty  of  a  distinct  and  several  oflfense,  and  both 
may  be  made  defendants  in  the  same  indictment  provided  they 
are  severally  charged  ;  but  the  discretion  to  quash  the  indictment 
is  vested  in  the  court.* 

b.  Aggravated  Assault — (i)  Generally — (»)  Matt^n  of  Aggrava- 

tion. — Where  an  indictment  charges  an  aggravated  assault  or  an 
aggravated  assault  and  battery,  it  should  state  the  facts  that  con- 
stitute the  aggravation  ;•  but  aggravations  not  affecting  the  de- 

41  E.  C.  L.  1063;  State  v.  McClintock,  to  charge  in  an  indictment  that  the  de- 

8  Iowa  203;   State  v,  Rambo,  95  Mo.  fendant  committed  an  assault,  or  an 

462;  State  V.  Merritt,  Phil.  (N.  Car.)  assault  and  battery,  or  that  he  com- 

134.  mitted  an  assault  with  intent  to  mur- 

1.  Reg.  IT.  Crisham,  Car.  &  M.  187,  der,  without  a  more  specific  descrip- 

41  E.  C.  L.  106.  tion  of  the  offense  or  the  intent  with 

Where  an  indictment  of  several  un-  which  it  was  committed;  but  that  in 

der  a  statute  charged  that  the  assault  prosecutions  for  aggravated  assaults 

was  with  a  **  knife  which  they  in  their  or  aggravated  assaults  and  batteries 

rigfU  hand  then  and  there  held,"  it  was  the  particular  act  or  circumstance  must 

held  bad.     State  v.  Gray,  21  Mo.  492.  be  set  out  in  the  indictment.     See  also 

Where  an  indictment,  by  a  literal  State  v.  Crane,  4  Wis.  400. 
construction,  charged  two  defendants  An  indictment  for  an  aggravated 
with  making  an  assault  with  a  knife  assault  should  charge  the  offense  as 
which  each  of  the  defendants  held  in  such,  setting  forth  also  the  circum- 
his  hands,  it  was  held  to  be  cured  by  stances  constituting  the  aggravation, 
the  statute  of  jeofails.  State  v.  State  v.  Pierce,  26  Tex.  114;  William- 
Grimes,  29  Mo.  App.  440.  son  V.  State,  5  Tex.  App.  485. 

And  where  a  joint  indictmentcharged  But  it  was  held  in  Meier  v.  State,  10 
that  B,  &  C.  **  in  and  on  one  D,"  **  wil-  Tex.  App.  39,  that  the  indictment  need 
fully  and  feloniously  did  make  an  as-  not  in  so  many  words  describe  the  as- 
sault, with  a  certain  knife,"  etc.,  saultas  an  aggravated  assault. 
'*  which  Mr|%  the  said  B.  &  C,  then  and  Beriom  Damage. — In  North  Carolina 
there  in  their  right  hand  held,  with  the  an  indictment  for  an  assault  "  by  seri- 
intent,  then  and  there,  him  the  said  ous  damage  done "  should  describe  the 
D.,  with  the  knife  aforesaid,  wilfully  serious  damage.  It  is  not  sufficient  to 
and  feloniously  to  kill,  against,"  etc.,  charge  that  the  person  assaulted  was 
it  was  held  that  the  indictment *was  '*  seriously  injured"  or  that  he  sus- 
sufficient.    State  v.  Dalton,  27  Mo.  13.  tained  **  serious  damages."     State  v. 

8.  State  V.  Lonon,  19  Ark.  577.  Moore,  82  N.  Car.  659;  State  ».  Rus- 

8.   State  9.  McKettrick,  14  S.  Car.  sell,  91   N.  Car.  624;  State  v,  Earnst, 

354;  State   V,  Beadon,   17  S.  Car.  55;  98  N.  Car.  740. 

Nelson    v.    State,   2   Tex.   App.   227;  AsBanlt  upon  Clergyman.— In  ^nt^Aim/ 

Wilks  zr.  State,  3  Tex.  App.  34;  Brown-  an  indictment  charging  that   the  de- 

ing  V.  State,  2  Tex.  App.  47:  Key  .v.  fendant,  in  a  churchyard,  interrupted 

State,   12  Tex.    App.   506:   Griffin    v.  and   obstructed  B.,  clerk,  in  reading 

State,  12  Tex.  Ap^.  423;  Marshall  v,  the  order  for  the  burial  of  the  dead 

State,  13  Tex.  App.  492;  Blackburn  v,  and   interring  a  corpse,  and   unlaw- 

State,  39  Tex.  IS3;  Meier  v.  State,  10  fully  and  by  threats  and  menaces  hin- 

Tex.  App.  39;  Flynn  v.  State,  8  Tex.  dered  the  burial  of  the  corpse,  is  bad 

App.  368.  on  motion  in  arrest  of  judgment  for 

In  Browning  v.  State,  2  Tex.  App.  not  averring  that  B.  was  a  clerk  in 

47,  cited  above,  it  was  held  to  be  suf-  holy  orders,  and   lawfully  acting  as 

fie iently  specific  in  defining  the  offense  such  in  the  burial  of  the  corpse,  and 
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gree  of  criminality  or  the  extent  of  punishment  need  not  be  men- 
tioned.* 

(b)  lAngiuigt  of  tutatt. — In  an  indictment  for  aggravated  assault 
it  is  necessary,  where  there  is  a  statute  defining  and  describing  the 
offense,  that  the  defendant  should  be  brought  within  all  the  ma- 
terial  words  of  the  statute.* 

(o)  Simple  and  AggrftYAtod  in  One  Coont. — An  indictment  is  not  double 
because  it  charges  in  the  same  count  a  simple  assault  and  an  as* 
sault  with  one  or  more  aggravations,  provided  they  constitute  but 
one  transaction  ;'  and  this  doctrine  applies  to  cases  where  the  ag- 
gravated act  constitutes  a  crime  of  another  name.* 

(d)  Joinder  of  Connte. — The  same  offense  may  be  charged  in  differ- 
ent counts  in  the  same  indictment,  as  a  simple  assault,  and  one  or 
more  aggravated  forms  of  assault,  or  as  two  or  more  aggravated 
assaults ;  and  this  doctrine  extends  to  the  joinder  of  a  felony  and 
a  misdemeanor.* 

for  failing  to  set  out  the  particular  3.  Shaw  v.  State,  i8  Ala.  547;  Cole- 
threats  and  menaces  used.  Rex  v.  v.  State,  10  Ark.  318;  People  v.  Beam„ 
Cheere,  7  D.  &  R.  461.  66  Cal.  394;  Dickinson  v.  State,  70 
Entering  Satidenoe. — In  Texas ^  an  Ind.  347;  State  v.  Farley,  14  Ind.  23;. 
indictment  which  charges  that  the  Siebert  v.  State,  95  Ind.  471;  State  v. 
accused  went  into  the  residence  of  B.  Twogood,  7  Iowa  253;  State  v.  Cokely,, 
and  did  then  and  there  assault,  strike,  4  Iowa  477;  State  v.  McClintock,  ^ 
and  beat,  is  insu£5cient  as  an  indict-  Iowa  203;  State  v.  Taylor,  35  La. 
ment  for  an  aggravated  assault  and  Ann.  835;  State  v.  Fontenette,  38  La* 
battery  for  want  of  the  allegation  that  Ann.  61 ;  State  v.  Hendricks,  38  La.. 
B.  had  a  family.  State  v.  Case,  41  Ann.  682;  State  v.  Dearborn,  54  Me^. 
Tex.  552.  442;  Com.  v,  Thompson,  116  Mass.  346; 

1.  State  V.  Belk.  76  N.  Car.  10;  State  People  v.  Casey,  72  N.  Y.  393:  Sute 
V,  Young,  7  Rich(S.  Car.)i;  Martin  v,  v,  Bradley,  34  Tex.  95;  Meredith  v^ 
State,  40  Tex.  19.  See  also  State  v.  State,  40  Tex.  480.  See  also  Com.  v. 
McKettrick,  14  S.  Car.  354.  Hall,  142  Mass.  454.     Compare  State  v; 

2.  People   V.   Jacobs,   29  Cal.    579;  Johns,  32  La.  Ann.  812. 

People  V,  Swenson,  49  Cal.  390;  Red-  4.  2  Bishop  Crim.  Proc.  (3ded.)§63;: 
dan  V.  State,  4  Greene  (Iowa)  137;  People  v.  Tyler,  35  Cal.  553;  People  v. 
State  V.  White,  14  Kan.  538;  State  v.  Ah  Own,  39  Cal.  604;  Com.  v.  Squires,. 
Elborn,  27  Md.  488;  Hollohan  v.  State,  97  Mass.  59;  State  v.  Hardy,  47  N.  H. 
32  Md.  400;  State  v.  Jordan,  19  Mo.  538;  Francisco  v.  State,  24  N.  J.  L.  32;: 
212;  Jennings  v.  State,  9  Mo.  862;  Sheldon  v.  Lake,  9  Abb.  Pr.  N.  s.  (N. 
Williams  v.  State,  42  Miss.  328;  State  Y.  C.  PI.)  306;  40  How.  Pr.  (N.  Y.)  489r 
V,  Rigg,  10  N«v.  284;  Territory  v.  State  v,  Matthews,  42  Vt.  542.  But 
Miera,  i  N.  Mex.  387.  See  also  State  see  Territory  v.  Dooley,  4  Mont.  295. 
V,  Shepard,  10  Iowa,  126;  Wilson  v.  Offenssi  against  BiiUnet  Bkatates. — 
People,  24  Mich.  410;  People  v.  Petit,  An  indictment  which  charged  in  the- 
3  Johns.  (N.  Y.)  511;  State  V.  Johnson,  same  count  an  assault  to  have  been 
9  Nev.  175;  Bittick  v.  State,  40  Tex.  committed  with  intent  to  do  bodily^ 
117;  Martin  v.  State,  40  Tex.  19;  Mere-  harm,  and  also  with  intent  to  kill,  b^ 
dith  V,  State,  40  Tex.  480;  State  v,  ing  offenses  against  distinct  statutes,. 
Daley,  41  Vt.  564.  was  saved  from  the  objection  of  du- 
It  is  a  sufficient  charge  of  an  aggra-  plicity  by  the  fact  that  it  did  not  charge 
vated  assault  under  the  Texas  Penal  the  assault  "to  do  bodily  harm"  to 
Code  that  it  was  made  "in  a  court  of  have  been  "without  justifiable  or  ex- 
justice,  then  and  there  being  in  ses-  cusable  cause."  Dawson  v.  People,  3$ 
sion,"  without  specifying  what  court  N.  Y.  399. 

or  whether  lawfully  in  session.    State  6.  Reg.  v,  Ferguson,  Dears.  C.  C^ 

V,  Murrah,  25  Tex.  758.  427;   Reg.  v.  Jones,   8  C.   &   P.  776;. 
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(•)  8«pliiiag0 — Surplusage  in  an  indictment  for  aggravated  as- 
sault will  be  rejected.^ 

34  E.  C.  L.  633;    State  v,  Cryer,  so  for  assault  with  a  deadly  weapon  with 

Ark.    64;    Com.    v,   McLaughlin,    la  intent  to  inflict  upon  the  person  of  an- 

Cush.  (Mass.)  612;  Nelson  v.  People,  other  a  bodily  injury,  which  is  other- 

23  N.  Y.  293.  wise  good,  the  addition  of  the  words 

A  count  for  a  rape  may  be  joined  in  *'  did  strike  and  stab"  are  mere  sur- 

the  same  indictment  with  one  for  an  plusage,  and  do  not  vitiate.     State  v, 

assault  and   battery,   with    intent   to  Lawry,  4  Nev.  161. 

ravish.     Burk  v.    State,  4  Har.  &  J.  Dangerous  Weapon.— In  Wisconsin  it 

(Md. )  426;  State  v.  Sutton,  4  Gill  (Md. )  has  been  held  that  an  indictment  under 

494;  Harman  V.  Com.,  laS.  &  R.  (Pa.)  the  statute  which  charges  an  assault 

^.  with  intent  to  murder  by  one  armed 

At  common  law  it  was  a  rule  that  a  with  a  dangerous  weapon  is  good,  and 
felony  and  a  misdemeanor  could  not  be  that  the  words  '*  armed  with  a  danger- 
joined  in  the  same  indictment,  but  this  ous  weapon  "  may  be  regarded  as  sur- 
Tule  has  been  pretty  generally  altered  plusage.  State  v.  Fee,  19  Wis.  563. 
by  statutory  enactments.  In  those  Provooation. — In  an  indictment  for 
states  where  no  such  statute  has  been  an  assault  with  intent  to  kill,  the  words 
enacted  such  joinder  will  not  be  per-  *'no  considerable  provocation  appear- 
missible.  See  i  Bish.  Crim.  Proc.  ing,"  being  unnecessary,  may  be  re- 
<3d  ed.)  §  446.  jected  as  surplusage.    Butler  v.  State, 

1.  Butler  V,  State,  34  Ark.  480;  34  Ark.  480. 
Wall  V,  State,  23  Ind.  150;  State  v.  In  Discharge  of  Duties.— An  indict- 
Crittenden,  38  La.  Ann.  448;  Com.  v.  ment  charging  that  *'A.  did  unlaw- 
Hunt,  4  Pick.  (Mass.)  252;  State  v,  fully  make  an  assault  upon  C,  then 
Dineen,  10  Minn.  407;  Jennings  v.  and  there  being  a  peace  ofScer,  to  wit. 
State,  9  Mo.  862;  State  v.  Dalton,  27  town  constable  for,  etc.,  and  then  and 
Mo.  13;  State  v.  Seward,  42  Mo.  206;  there  being  in  the  lawful  discharge  of 
McComas  v.  State,  11  Mo.  116;  State  his  duties  as  such  officer,  which  fact 
V.  Lawry,  4  Nev.  161;  Hardwick  v,  was  then  and  there  well  known  to  the 
State,  6  Lea  (Tenn.)  103;  State  v.  Fee,  said  A.,"  charges  an  aggravated  as- 
19  Wis.  563.  sault;  and  a  further  charge  contained 

Assault. — In  Ltmisiana,  in  an  indict-  in  the  same  count,  that  the  said  '*  A. 

Aient  for  shooting  with  a  dangerous  did  then  and  there  resist,  etc.,  the  said 

weapon  with  intent  to  murder,  it  is  C.  in  the  lawful  discharge  of  his  duties 

jiot  necessary  expressly  to  charge  an  as  said  officer,"  will  be  regarded  as  sur- 

assault,  yet  the  setting  of  it  out  is  in-  plusage.     State  v,  Cofifey,  41  Tex.  46. 

.nocent  surplusage.     State  v.  Critten-  Compare  Sl2Xe  v.  Dearborn,  54  Me.  442. 

den,  38  La.  Ann.  448.  To  Bavish. — Where    an    indictment 

Beiiiiig  and  Wounding. — Where  an  charges  an  assault  upon  a  child  under 
indictment  for  an  assault  with  a  dan-  ten  years  of  age,  "  with  intent  feloni- 
igerous  weapon  with  intent  to  do  great  ously  to  ravish  and  feloniously  to  car- 
bodily  harm  charges  a  beating  and  nally  know,"  the  words  *'to  ravish" 
wounding  with  the  weapon,  the  alle-  may  be  rejected  as  surplusage,  and  do 
Ration  as  to  the  beating  and  wounding  not  vitiate.  McComas  v.  State,  11 
is  surplusage.  State  v.  Dineen,  10  Mo.  116. 
Minn.  407.  To  XIU. — An  indictment  for  an  as- 

Where  an  indictment  alleged  that  sault  with  intent  to  kill  and  murder, 

'^^  Alva  Hunt,  etc.,  in  and   upon  one  and  otherwise   in  the  usual  form,  is 

Peddy  Harvey  did  make  an  assault,  sufficient  as  charging  an  assault  with 

and  her    the  said  Peddy  Hunt  then  intent  to  murder,  the  allegation  of  in- 

jind  there  did  beat, wound,  and  illtreat,  tent  to  kill  being  rejected  as  surplus- 

with  intent  her  the  said  Peddy  Har.  age.     Meredith  v.  State,  40  Tex.  480. 

vey,  etc.,  to  ravish,"  it  was  held  that  And  Murder. — Where  an  indictment, 

the  whole  clause  '*and  her  the  said  in  setting  out  an  assault  with  intent 

Peddy  Hunt  then  and  there  did  beat,  to  kill,  charged  an  "intent  to  kill  and 

wound,  and  illtreat,"  might  be  reject-  murder,"  it   was   held  that,  as   there 

■ed  as  surplusage.      Com.  v.  Hunt,  4  was  no  statutory  oflfense  known  as  an 

Pick.  (Mass.)  252.  attempt  to  kill  and  murder,  the  words 

Strike  aad  Stab. — In  an  indictment  "and  murder"  were  surplusage  and 
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(2)  Assaulting  Officer, — It  should  appear  from  the  indictment 
that  the  person  assaulted  was  properly  acting  in  an  official 
capacity,^  and  that  the  defendant  had  knowledge  of  this  fact ;  * 
and  where  the  person  assaulted  was  at  the  time  serving  a  process, 
such  process  should  be  set  forth  in  the  indictment.*  As  in 
other  cases  of  aggravated  assault,  an  indictment  under  a  statute 
should  state  all  the  circumstances  constituting  the  definition  of 
the  offense.* 

(3)  Assault  with  Special  Intent — (»)  CbiwnUy. — In  an  indictment 
for  an  assault  with  some  special  intent,  the  prevailing  rule  is  that 
it  is  enough  to  state  with  the  usual  precision  the  facts  necessary 
to  constitute  a  simple  assault,*  or  assault  and  battery,  as  the  case 

unmeaning,  and  should  be  rejected.  And  in   Vermimt^  where  the  indict- 

State  V,  Tohnson,  9  Nev.  175.  ment  charged  that  the  defendant  made 

But  where  an  indictment  against  B.  an  assault  upon   Adnah  Smith,  then 

for  assault  with  intent  to  murder  one  and  there  being  sheriff  of  said  county 

J.  A.  Conway  charged  the  defendant,  of  Addison,  it  was  held  to   be  suf- 

as  principal  in  the  second  degree,  with  ficient.     State  v.  Hooker,  17  Vt.  658. 

being  present,  aiding  and  abetting  A.  Special  Deputy. — Where  the   person 

"  by  pushing,  striking,  assaulting,  and  assaulted  was   not  an  officer  of  the 

threatening  the  said  J.  A.  Conway,"  county,   but  was  a    private    citizen, 

it  was  held  that  such  words  thus  de-  appointed  special  deputy  for  the  occa- 

scriptive  of  the  acts  of  B.,  which  con-  sion,  It  was  held  necessary  to  set  forth 

stituted  the  offense  of  which  he  was  with    precision     the     authority   and 

accused,  could  not  on  motion  of  prose-  capacity  in  which  he  was  acting  at  the 

cuting  counsel,  without  consent  of  the  time,  and  that  it  was  not  sufficient 

defendant,  be  stricken  from  the  indict-  to  designate  him  as  an  officer  of  the 

ment  as  surplusage,  although  it  was  county.     Roundtree  v.  U.  S.,  i  Pin. 

not  necessary  that  the  pleader  should  (Wis.)  59.     See  also  State  v.  Moore, 

have  stated  such  acts  of  the  defend-  39  Conn.  344. 

ant.     Fulford  v.  State,  50  Ga.  591.  9.  Com.  v.  Kirby,  a  Cush.  (Mass.) 

1.  Rex  V,  Osmer,  5  East  304;  State  577*     See  also  State  o.  Gilbert,  si  Ind. 

V,  Hailey.  s  Strobh.  (S.  Car.)  76.     See  474;  State  tr.  Hooker,  17  Vt.  658. 

also  People  v.  Barber,  74  Hun  (N.  Y.)  8.  State  v.  Roberts,  51  N.   H.  499; 

368;  People  V.  Cooper,  13  Wend.  (N.  State  tr.  Hailey,  a  Strobh.  (S.  Car.)  73. 

V.)  379;  Com.  r.  McGahey,  11  Gray  See  also  State  v.  Gilbert,  si  Ind.  474; 

(Mass.)  194.  State  v.  Cassady,  5s  N.  H.  504. 

But  in  AVw  Hampshire  it  has  been  How  Dessribsd.— It  is  sufficient  to  so 
decided  that  in  an  indictment  under  describe  the  process  as  to  identify  it 
the  General  Statutes  prescribing  pun-  and  inform  the  defendant  of  what  he 
ishment  for  any  person  who  shall  wil-  Is  called  on  to  answer.  State  v.  Rob- 
fully  obstruct  or  assault  any  officer  or  erts,  53  N.  H.  493. 
person  duly  authorized  in  the  dis-  But  the  rule  as  laid  down  In  s 
charge  of  any  duty  of  his  office,  it  is  Bishop  Crim.  Proc.  (3d  ed.)  g  888,  is 
enough  to  designate  the  party  as-  that  the  process  must  be  so  far  averred 
saulted  as  then  and  there  being  col-  as  to  show  the  defendant  to  h^  prima 
lector  of  taxes  in  said  town,  without  /an>  guilty. 

averring  that  he  was  duly  authorized  4.    State  9.   Gilbert,   ai    Ind.   474; 

to   serve  the  warrant,  in  the  service  Sute  v.  Cassady,  59  N.  H.  500;  Sute 

of  which  he  was  assaulted.     State  v.  v.  Roberts,  53  N.  H.  493. 

Roberts,  53  N.  H.  493.  6.  People  v,  Swenson,  49  Cal.  3S8; 

An   Indictment    also  which   desig-  State  tr.   Jackson,  37  La.   Ann.  467; 

nated  the  party  assaulted  as  then  and  State  v.  Dent,  3  Gill  &  J.  (Md.)  is; 

there  being  the  sheriff  of  said  county.  Browning  v.  State,  3  Tex.  App.  47; 

etc.,  was  held  sufficient  without  aver-  Price    v.    State,    33    Tex.  App.  no; 

ring  that  he  was  duly  and  legally  ap-  Meredith  v.  Sute,  40  Tex.  48a     Cmm- 

pointed.    State  v.  Cassady,  53  N.  H.  pare  Beasley  v.  State,   18  Ala.   535; 

500.  Wexler  v.  State,  19  AU.  ax. 
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may  be,^  and  to  aver  the  intent  with  which  it  was  made.*  These 
offenses  being  created  and  defined  by  statute  in  most  of  the 
stateii,  it  is  sufficient  for  them  to  be  set  forth  substantially  in  the 
language  of  the  statute.' 

Indiana. — But  in  Indiana  it  is  neces-  in  the  language  of  the  statute  defining 

sary  in  following  the  statutory  defini-  that   offense   was   held    to   be    good, 

tion  of  assault  and  of  assault    and  Williams  v.  State,  47  Ind.  568. 

battery  to  describe  these  offenses  with  The  Word  '* Intent." — ^The  following 

more  particularity  than  is  required  at  cases  hold  that  the   word   *'  intent," 

common  law.     Adell  v.  State,  34  Ind.  being  technical  and  descriptive  of  the 

543;  Williams  v.  State,  47   Ind.   568;  statutory  offense,  must  be  employed 

State  V,  Murphy,  21  Ind.  441;  Sloan  v.  In  an  indictment  for  an  assault  with 

State,  42  Ind.  570;  State  v,  Hubbs,  58  intent  to  commit  some  higher  crime, 

Ind.  415;   Howard  v.   State,  67  Ind.  and  that  the  word  "  attempt "  cannot 

401;  McCulley  v.  State,  62  Ind.  428;  be  used  instead.     State  v,  Marshall, 

See  also  Cronkhite  v.  State,  11  Ind.  14  Ala.  411;  State  v.  Ross,  25  Mo.  426. 

307.  Compare  Johnson  v.  State,  14  Ga.  55. 

1.  Hollohan  v.  State,  32  Md.  399;  And  an  indictment  which  used  the 

People  ».  Petit,  3  Johns.  (N.  Y.)  511;  word  ** intent"  instead  of  "attempt" 

Browning  v.  State,  2  Tex.  App.  47.  was  held  not  to  be  defective.     State 

See  also  State  v.  Dent,  3  Gill  &  J.  v.  Bullock,  13  Ala.   413;  Witherby  v. 

(Md.)  12.  State,  39  Ala.  702. 

3.  Hollohan  o.  State,  32  Md.  399;  And  where  the  indictment  employed 

State  V,  Dent,  3  Gill  (Md.)  12;  People  the  word  **  intention  "  instead  of  '*  in- 

V.  Petit.  3  Johns.  (N.  Y.)  511;  Price  v.  tent,"  it  was  held  to  be  good.     State 

State,  22  Tex.  App.  no.  v.  Tom,  2  Jones  (N.  Car.)  414. 

Gift  of  the  OimM. — The  intent  is  the  In  Texas  it  has  been  held  that,  as 

gist  of  the  offense,  and  an  indictment  the  Penal  Code  uses  the  word  **  in- 

which  does  not  state  it  is  bad.     Con-  tent  "and  '*  attempt"  interchangeably, 

oily  V,    People,  4   111.   474;  State  v.  the    indictment    may    do    the  same. 

Elborn,  27  Md.  488;  State  v.  Moore,  Curry  v.  State,  4  Tex.  App.  574. 

82  N.   Car.  662;  State  v,  Russell,  91  3.   State  v.   Bullock,    13   Ala.  413; 

N.  Car.   624;    State  v.   Johnston,   11  People    o.    Swenson,     49    Cal.    388; 

Tex.  22.     See  also  State  v.  Malcolms,  People  v.  Ah  Toon,  68  Cal.  362;  State 

8  Iowa  413.  V.  Nichols,  8  Conn.  496;  Prior  v.  State, 

Felony  Intended. — An  indictment  for  41  Ga.  156;  ConoUy  v.  People,  4  111. 

an  assault  with  intent  to  commit  a  474;  Sloan  v.  State,  42  Ind.  570;  State 

felony  must  show  with  certainty  the  v.  Seamons,  i  Greene  (Iowa)  418;  State 

particular  felony  intended  to  be  com-  v.  White,  14  Kan.  538;  State  v.  Bever- 

mitted.     State  v.  Hailstock,  2  Blackf.  lin,  30  Kan.  611;   Burns  v.  Com.,  3 

(Ind.)  257.  Mete.  (Ky.)  13;  State  v.  Simien,  36  La. 

What  Partfealarlty  Beared.— In  an  Ann.  923;  Hollohan  v.  State,  32  Md. 

indictment  for  an  assault  with  intent  399;  State  v.  Elborn.  27  Md.  486:  State 

to  commit  an  offense  the  same  particn-  o.  Dent,  3  Gill  &  J.  (Md.)  12;  Rice  v, 

larity  is  not  required  as  is  necessary  People,  15  Mich.  9;  State  v.  Chumley, 

in  an  indictment  for  the  commission  67M0.  41;  State  v.  Greenhalgh,  24M0. 

of  the  offense  itself.     Wharton  Am.  373;  State  v.  Dooley  (Mo. ,  1894),  26  S. 

Cr.  L.  467  (2d  ed.);  People  v.  Swen-  W.  Rep.  558;  State  v.  Seward,  42  Mo. 

son,  49  Cal.  388;  State  v.  Newberry,  206:    State    v.   Vaughn,    26  Mo.    29; 

26  Iowa  467;  State  v,  Jackson,  37  La.  People  v.  Petit,  3  Johns.  (N.  Y.)  511; 

Ann.  467;  People  v.  Petit,  3  Johns.  Williams  v.  State,  8  Humph.  (Tenn.) 

(N.    Y.)  511;   Hollohan  v.   State,   32  585;     Harrison    tr.    State,    2    Coldw. 

Md.  399;  Martin  tr.  State,  40  Tex.  19;  (Tenn.)   232;    State  v,  Johnston,    11 

State  V.   Croft,  15  Tex.   576;    Mont-  Tex.  22;  Martin  v.  State,  40  Tex.  19; 

gomery  v.   State,  4  Tex.   App.   140;  State  v.  Daley,  41  Vt.  564;  Kilkelly  v. 

Browning  v.  State,  2  Tex.  App.  52;  State,  43  Wis.  604,  distinguuking%\jiX<^ 

Meredith  v.  State,  40  Tex.  480;  State  v.  Fee,  19  Wis.  563.     Compare  State  v. 

V.  Montgomery,  7  Baxt.  (Tenn.)  160.  Brown,  ai  La.  Ann.  348. 

And  an  indictment  which  charged  But  in  ^/0^0Mia  it  has  been  held  that 

the  offense  intended  to  be  committed  the  statute  changing  the  punishment 
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(b)  AMftnlt  with  Intent  to  BaTiilL—The  indictment  should  allege  the 

intent,^  and  the  name  of  the  person  assaulted,*  but  it  need 
not  specify  the  age  of  such  person  ;*  and  in  general  it  is  suf- 
ficient if  it  contains  in  substance  all  statutory  terms  descriptive  of 
the  offense.'* 

of  an  assault  with  intent  to  murder  Bape. — In  an  indictment  for  assault 
does  not  create  a  new  offense,  and  that  with  intent  to  commit  a  rape,  it  is  un- 
it was  therefore  necessary  to  allege  necessary  to  use  the  term  '*rape'*  if 
the  assault  as  at  common  law,  specify-  words  sufficient  to  describe  the  offense 
ing  the  acts  which  constitute  the  as-  are  employed.  People  v.  McDonald, 
tault,  with  the  additional  averment  of  9  Mich.  150;  State  v,  Meinhart,  73  Mo. 
Ihe  intent  to  murder.  Beasley  v.  State,  562. 

18  Ala.  535;  Trexler  v.  State,  19  Ala.  Bayish. — An  indictment   for  an  at- 

21.  tempt  to  commit  a  rape  need  not  con- 

An  indictment  for  assault  with  in-  tain  the  word  *'  ravish  "  as  descriptive 

tent  to  murder,  charging  that  defend-  of  the  offense;  the  words  '*  attempting 

ant  "  wilfully,  feloniously,  on  purpose  feloniously    carnally    to    know"    are 

and  of  his  malice  aforethought,"  as-  sufficient.     State  v.  Little,  67  Mo.  624; 

saulted  another,  with  intent  to  murder  Christian  v.  Com.,  23  Gratt.  (Va.)  954; 

him,  is  fatally  defective,  as  failing  to  See  also  People  v.  Brown,  47  Cal.  447. 

state  that  the  assault  was  made  with  An    indictment    which    used     the 

"felonious"  intent.     State  v.  Davis  language  "  with  intent  then  and  there 

(Mo.,  1894),  26  S.  W.  Rep.  568.  to  commit  the  crime  of  rape"   was 

1.  State  V,  Moore,  82  N.  Car.  659;  held  insufficient.      State  v.  Williams, 
State  V,  Russell,  91  N.  Car.  624.     See,  41  Tex.  98. 

for  a  sufficient  indictment  for  an  as-  Female. — It  has  been  held  that  the 

sault   with   intent  to  ravish  a  child  indictment  must  allege  that  the  person 

under  ten  years  of  age,  Fizell  v.  State,  assaulted  was  a  female.     Blackburn  v. 

25  Wis.  364.  State,  39  Tex.  153.     See  also  State  v. 

An  indictment  for  assault  with  in-  Ward,  35  Minn.  182. 

tent  to  ravijh,  which  charges  the  as-  But  an  indictment    for  an  assault 

sault  to  have  been  made  with  intent  to  with  intent  to  commit  a  rape  is  suf- 

commit  a  felony,  instead  of  charging  ficient  without  using  the  word   '*  fe- 

that  the  defendant  feloniously  made  male,"   if  by  other   words   it  shows 

an  assault,  is  good.     Dillard  v.  State,  the  sex  of  the  person  assaulted.     Joice 

3  Heisk.  (Tenn.)  260.  v.  State,  53  Ga.  5a 

2.  Nugent  v.  State,  19  Ala.  540.  See  And  where  the  indictment  charged 
also  Com.  v.  Kennedy,  131  Mass.  584.  the  defendant  with  an  "assault  upon 

8.  Bowles  V.  State,  7  Ohio  243.  a  female  with  intent,"  etc.,  and  the 
Element  in  the  Offense. — But  in  En  g-  statute  uses  the  term  "woman"  in- 
land it  has  been  held  that  where  age  stead  of  "female,"  it  was  held  to  be 
is  an  element  in  the  offense  it  must  good.     Robertson  v.  State,   31    Tex. 
be  alleged.  2  Bishop  Crim.  Proc.  §  82;  36. 

Reg.  V.  Martin,  9  C.  &  P.  215,  38  £.  An  indictment  for  assault  with  in- 

C.  L.  87.  tent  to  commit  rape,  if  alleging  that 

4.  Reg.  V.  Holland,  16  L.  T.  N.S.  536;  the   person   assaulted  was  a  female. 

People   V.   Girr,  53    Cal.    629;    State  need  not  allege  that  she  was  of  the 

I/.  Wells,  31  Conn.  210;  Greer  z/.  State,  human  species.      State  v.  Ward,   35 

5oInd.  267,  19  Am.  Rep.  709;  State  v,  Minn.  1S2. 

Little,  67  Mo.  624;  Williams  v.  State,  Where  in  an  indictment  for  an  as- 

Wright.  (Ohio)  42;  Williams  v.  State,  sault  with  intent  to  commit  rape   the 

8    Humph.  (Tenn.)  585;   Grandison  v,  person  injured  was  designated  by  the 

State,  2  Humph.  (Tenn.)  451;  Elijar  v.  name   "Theresa."  and    also  by    the 

State,  2  Humph.  (Tenn.)  455;  Com.  V.  word    "her."    it    was    held    that    it 

Mann,  2  Va.Cas.  210.  See  also  Pleasant  was  sufficiently  shown  tnat  the    as- 

V.  State,  13  Ark.  360;  Com.  v,  Bennet,  sault  was  upon  a  female.     Battle  v, 

2  Va.  Cas.  235.     Compare  Sullivant  v.  State,  4  Tex.  App.  595,  30  Am.  Rep. 

State,  8  Ark.  400;  Hewitt  v.  State,  15  169.     See  also   Hardwick  v.  State,  6 

Tex.  App.  80.  Lea  (Tenn.)  103. 
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(e)  Amvltwith  Inttnt  to  Sob.— The  intent  to  rob  must  be  alleged/ 
and  the  person  intended  to  be  robbed ;  *  but  the  indictment  need 
not  describe  the  particular  property  which  the  defendant  intended 
to  take.'  And,  in  general,  an  indictment  for  an  assault  with  in- 
tent to  commit  robbery,  as  in  cases  of  assault  with  intent  to 
commit  other  crimes,  is  sufficient  if  the  charge  is  laid  substan- 
tially in  the  words  of  the  statute  under  which  it  is  found.* 

(d)  Aiiftiat  with  Intont  to  do^Bodlly  Harm. — Where  the  statute  provides 
for  the  punishment  of  a  person  found  to  be  guilty  of  an  assault 
with   a  deadly  weapon   with  intent   to  do   bodily  harm,*   the 

An  indictment  charging  an  assault  Wherever  the  ofifense  is  defined  by 

with  intent  to  commit  rape  need  not  the  Code,  as  is  the  case  in  maiming, 

aver  that  the   person  assaulted   was  murder,  rape,  robbery,  etc.,  in  charg- 

not  the  wife  of  the  defendant.     Peo-  ing    assaults   with   intent  to  commit 

pie  V.  Estrada,  53  Cal.  600.  those  ofifenses,  it  is  only  necessary  to 

An  indictment  for  an  assault  with  charge  the  assault  and  the  offense  in- 
intent  to  commit  rape  need  not  allege  tended  to  be  committed,   eo  nomitu, 
that  the  female  whose  name  is  given  Morris  v.  State,  13  Tex.  App.  73. 
was  a  female  child  or  woman.    Tillson  It  is  enough  to  state  with  the  usual 
V,  State.  29  Kan.  452.  precision  the  facts  requisite  to  consti- 

Such  an  indictment  need  not  allege  tute   an  assault  and  battery,  and  to 

that  the  assaulted  female  is  a  person  aver  the    intent   with    which  it   was 

in  being.     Greenlee  v.  State,  4  Tex.  made.     Hollohan  v.  State,  32  Md.  399. 

App.  345.  An  indictment  charging  an  assault 

Adnlt   Male. — In    Texas^  where  the  with  intent   to    rob    is    substantially 

indictment  fails   to    charge  that   the  good  although  it  avers  no  act  or  fact 

assault  was  committed  by  an   adult  showing  any  design  to  rob  the  person 

male,  it   was   held  to  be  insu£5cient.  assaulted.    Dickerson  v.  Com.,  2  Bush 

Blackburn  v.  State,  39  Tex.  153.     See  (Ky.)  i. 

also  Griffin  v.  %tate,  12  Tex.  App.  423;  In  England. — In  England  an  indict- 

Lawson   v.   State,   13  Tex.   App.   83.  ment  for  an  assault  with  intent  to  rob 

Compare    Greenlee   v.   State,    4    Tex.  which  charges  that  the   prisoner  in 

App.  345;  State  V.  Ward,  35  Minn.  182.  and  upon  B.  feloniously  did  make  an 

1.  Conolly    V,    People,   4    111.    474;  assault  with  intent  the  moneys,  goods, 

Morris  v.  State,  13  Tex.  App.  66.  and  chattels  of   B.   from  the  person 

9.  Conolly  v.  People,  4  111.  474.  and  against  the  will  of  B.  then  and 

8.  Buntin  v.  State,  68  Ind.  38;  Dick-  there  feloniously  and  violently  to  rob, 

inson  v.  State,  70  Ind.  249;  Conolly  v.  steal,  take,  and  carry  away,  against 

People,  4  111.  474;  Com.  v.  Tanner,  5  the  form  of  the  statute,  has  been  held 

Bush  (Ky.)  316.  good.     Reg.  v,  Huxley,  C.  &  M.  596, 

An  indictment  charging  an  assault  41  E.  C.  L.  324. 

with  intent  to  steal  from  the  pocket,  5.  Means  or  Instrument. — It  is  not 

without  stating  the  goods  or  money  necessary  for  an  indictment  to  state 

intended  to  be  stolen,  is  good.  Rogers  the  means  or  instrument  used,  except 

V,  Com.,  5  S.  &  R.  (Pa.)  463.  where  they  are  elements  of  the  offense, 

Value. — It    has  also    been  held  in  or  affect  the  degree  of  criminality  or 

Indiana  that,  as  a  value  was  imported  extent    of    punishment.      Martin    v, 

by  the  words  ''goods  and  chattels,"  it  State,  40  Tex.  19.    See  also  State  v, 

was  unnecessary  to  allege  their  value.  Miller,  25  Kan.  488;  State  v.  Tidwell, 

Buntin  v.  State,  68  Ind.  38.  43  Ark.  71:  State  v.  Seamons,  i  Greene 

4.  Comeille  v.  State,  16  Ind.  232;  (Iowa)  418;  People  v.  Congleton,  44 

Buntin  v.  State,  68  Ind.  38;  Com.  v,  Cal.  92;  Murphey  v.  State(Neb.,  1894), 

Tanner,  5  Bush  (Ky.)  316;  Taylor  v.  61  N.  W.  Rep.  491,  the  last  case  dis- 

Com.,  3  Bush  (Ky.)  511;  Hollohan  v,  cussing  also  the  meaning  of  "great 

State,  32  Md.  399;  Durand  v.  People,  bodily  injury." 

47  Mich.  332;  Morris  v.  State,  13  Tex.  DupUd^. — An  indictment  for  assault 

App.  65;  Com.  V,  Sanborn,   14  Gray  with    a    dangerous    weapon,    which 

(Mass.)  393.  charges,  by  way  of  aggravation,  that 

2  Encyr.  PI.  &  Pr.— 54.  ^49 


GiiBtoal  FNMraUon.  ASSA  ULT  AND  BA TTER Y.  Iadkta«t. 

deadly  character  of  the  weapon^  and  the  intent  to  do  bodily 
hann,^  being  aggravations,  must  be  alleged  in  the  indictment. 
It  is  sufficient  if  the  offense  is  set  forth  in  the  language  of  the 

statute.' 

the  assault  was  made  with  intent  "  to  State,  5  Tex.  App.  485;  Wilks  v.  State, 

kill  and  murder,"  does  not  charge  two  3  Tex.  App.  34;  Key  v.  State,  is  Tex. 

distinct  offenses.  App.  506;  Hunt  v.  State,  6  Tex.  App. 

Conviotion  oC  FUt. — A  defendant  who  663.     See  also  State  v,  Franklin,  36 

is  acquitted  of  part  of  the  charge  in  Tex.  155. 

the  indictment  may  be  convicted  of  the  An  averment  in  an  indictment  that 

residue,  under  Mass.    Pub.   Stat.,  c.  the  defendant  was  armed  with  a  deadly 

214,  sec.  18,  if  it  is  substantially  and  weapon  and  made  an  assault  is  not  an 

properly  charged.    '  Com.   v.   Clarke  averment  that  the  assault  was  made 

(Mass.,  1895),  39  N.  £.  Rep.  280.  with  a  deadly  weapon.      People    xr. 

1.  Sute    V.    Tidwell,    43  Ark.    71;  Vierra,  52  Cal.  451. 

People  V,  Congleton,  44  Cal.  92;  Pec-  More  VuuoeMary. — It  is  not  neces- 

pie  V,  Jacobs,  29  Cal.  579;  State  v,  sary  that  the  indictment  should  allege 

Seamons,  i  Greene  (Iowa)  418.     See  more    than    the   circumstance   which 

also  State  v.  Garvey,  11  Minn.  154.  constitutes  the  aggravation,  to  wit,  the 

An  indictment  for  an  assault  with  a  use  of  a  deadly  weapon,  when  that 
deadly  weapon  with  intent  to  do  bod-  circumstance  is  relied  upon.  Hunt  v. 
ily  harm  should  aver  that  the  weapon  State,  6  Tex.  App.  663. 
was  deadly,  or  should  allege  such  And  where  an  indictment  for  an  ag- 
facts  as  necessarily  show  that  it  was  gravated  assault  charged  that  the 
deadly;  it  is  not  sufficient  to  allege  weapon  was  a  pistol  used  as  a  blad- 
that  the  assault  was  with  a  "  pistol.*'  geon,  it  was  held  that  this  did  not  pre- 
People  V.  Jacobs,  29  Cal.  579;  Dey  v.  dude  the  idea  that  the  assault  was 
State,  12  Tex.  App.  512.  with  a  deadly  weapon.  State  v.  Frank- 
Where,  in  an  indictment  for  an  as-  lin,  36  Tex.  15s.  See  also  Com.  v. 
sanlt  with  intent  to  do  great  bodily  Fe.*.no,  125  Mass.  389. 
harm,  being  armed  with  a  dangerous  Heavy  Stoms,  Bsvoivar,  Life-protaetiir, 
weapon,  the  averment  that  the  defend-  Knife. — Under  a  statute  punishing  for 
ant  was  armed  with  a  dangerous  assault  by  any  person  "armed  with  a 
weapon  was  omitted  in  naming  the  dangerous  weapon,"  a  charge  that  the 
offense;  but  in  the  statement  of  the  defendant  was  armed  with  a  dangerous 
facts  constituting  the  offense  it  was  weapon,  viz.,  a  stone  weighing  two 
specifically  aUeged  that  the  defendant  pounds,  was  held  to  be  good.  Regan 
was  thus  armed,  it  was  held  that  this  v.  State,  46  Wis..  256. 
was  sufficient.  State  v,  Garvey,  xx  Where  an  indictment  under  a  statute 
Minn.  154.  punishing  an  assault  with  a  dangerous 

The  nature  of  the  weapon  alone  is  weapon    charged   an  assault  with  a 

important,  and  it  is  sufficient  to  aver  *' heavy  stone,  a  dangerous  weapon,** 

it  to  have  been  deadly  in  its  cbarac-  it  was  held  sufficient.  State  v.  Dineen, 

ter,  without  giving  the  name  of  the  10  Minn.  407.    See  also  State  v.  Shen- 

weapon.    State  v.  Tidwell,  43  Ark.  71;  ton,   22  Minn.   311,  where  it  was  a 

People  V,  Congleton,  44  Cal.  92.  loaded  revolver;  State  v.  Mix.  6  Rob. 

And   where  the  description  of  the  (La.)  549,  where  it  was  a  life-protector; 

weapon  in  the  indictment  shows  that  State  v,   Henn,  39  Minn.  476,  where 

it  was  deadly,  it  is  sufficient.     West  v,  the  weapon  was  sufficiently  described 

Territory  (Ariz.,  1894),  36  Pac.   Rep.  as  a  knife  likely  to  produce  grievous 

207.  bodily  harm.     Compare  with   the  last 

Deadly  Weapon  limply. — Where  the  case  Territory  v.   Armijo  (N.  Mex., 

indictment  under  the  statute  is  for  an  1894),  37  Pac.  Rep.  11 17. 

assault  with  a  deadly  weapon  simply,  2.  State  v.  Elborn,  27  Md.  463. 

without    the   further  aggravation   of  3.  State  v.  Tidwell,  43  Ark.  71;  State 

intent  to  do  bodily  harm,  the  rule  is  v.  Brady,  39  La.  Ann.  687;  Murphey 

the  same,  and  the  deadly  character  of  v.  State  (Neb..  1894),  61  N.W.  Rep.  491; 

the  weapon  must  be  averred.    State  z^.  People  v.  Jacobs,  29  Cal.  579;  People 

Moore,  82  N.  Car.  659;  State  v.  Rus-  v.  Congleton,  44  Cal.  92;   Reddan   v. 

sell,   91  N.  Car.  624;   Williamson  v.  State,  4  Greene  (Iowa)  137;  Stato  «. 
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(•)  Amvlt  with  Intaiit  to  Xurder— oa.  Minor  Offbnsb.— An  indictment 
for  assault,  or  assault  and  battery,  with  intent  to  murder  must  set 
out  the  assault^  or  assault  and  battery  with  such  accuracy  as  is 
ordinarily  employed  in  setting  out  these  charges.* 

bb.  Intent. — The  intent  must  be  averred, •  and  it  is  sufficient  to 
set  it  forth  substantially  in  the  language  of  the  statute.*     Thus,  it 

Seamons,  i  Greene  (Iowa)  418;  State  with  as  much  distinctness  of  state- 

V,  Carpenter,  23  Iowa  506;  State  v.  ment  as  if  it  were  the  sole  object  of 

Garvey,  II  Minn.  154;  State  V.  Elborn,  complaint.     State  v.    Brown,   21    La. 

27  Md.  483.  Ann.  348.     See  State  v.    Tyler  (La., 

Provocation. — In  some  jurisdictions  1894),  15  So.  Rep.  624. 

the  indictment  should  allege  substan-  Where  an  indictment  otherwise  un- 

tially  that  no  considerable  provocation  objectionable  is  not   sufficiently  spe- 

appeared,  or  that  the  circumstances  of  cific  as  to  the  nature  of  the  charge, 

the  assault  showed  an  abandoned  and  and  the  defendant  fails  to  demand  a 

malignant  heart.     Reddan  v.  State,  4  bill  of  particulars  before  trial,  after 

Greene  (Iowa)  137;  Baker  v.  People,  conviction  the  court  will  not  arrest  the 

49  111.  308.     See  also  Butler  v.  State,  judgment  for  such  objection.     State 

34  Ark.  480;  People  v.  War,  20  Cal.  v.  Shade  (N.  Car.,  1894),  20 S.  E.  Rep. 

117.     Compare  State  v.  Townsend,   7  537. 

Wash.  462;  People  v,  Nugent,  4  Cal.  Under  §  275  of  the  New  York  Code 

341.                                        ,  Crim.  Proc.   if  an  indictment  consti- 

Menaeing  Manner.  —  But  an  indict-  tutes  an  offense  as  the  statute  defines 

ment  for  an  assault  with  an  intent  to  it,  the  averment  is  sufficient;  and  if  it 

wound  was  held  sufficient  although  the  contains  a  plain  and  concise  statement 

words  "in  a  menacing  manner,"  em-  of  the  act  constituting  a  crime,  then 

ployed  in  the  statute  providing  for  the  the  facts  set  forth  constitute  the  crime 

punishment  of  the  offense,  were  not  charged.     People  v,  Rockhill,  74  Hun 

added.    White  v.  State,  13  Ohio  St.  569.  (N.  Y.)  241. 

1.  People  V.  English,  30  Cal.   215;  %,  People  v.  Petit,  3  Johns.  (N.  Y.) 

People  V.  Swenson,  49  Cal.  388;  Ham-  511;  Browning  v.  State,  2  Tex.   App. 

ilton  V,  People,  113   111.   34,   55   Am.  47.     See  also  State  t'.  Dent,  3  Gill  & 

Rep.  396;  Wall  V.  State,  23  Ind.  150;  J.  (Md.)  12;  Jarrell  v.  State,  58  Ind. 

State  V.   Jackson,   37  La.   Ann.   467;  293. 

State  V,  Dent,  3  Gill  &  J.  (Md.)  12;  A  specific  description  of  the  assault 
State  V,  Chandler,  24  Mo.  372.  69  Am.  and  battery  is  not  necessary.  Will- 
Dec.  432;  Gordon  v.  State,  23  Tex.  iams  v.  State,  47  Ind.  568;  Scott  v. 
App.  219;  Meredith  v.  State,  40  Tex.  Com.,  6  S.  &  R.  (Pa.)  224. 
480;  Browning  v.  State,  2  Tex.  App.  Battery  Hot  Required. — Where  the 
52.  See  also  Johnson  v.  State  (Ga.,  statute  does  not  require  a  battery,  it 
1893).  17  S.  E.  Rep.  974.  need  not  be  alleged.     State  v,  Simien, 

Aiding  and  Abetting. — ^Where  an  in-  36  La.  Ann.  924;  Miller  v.  State,  53 

dictment  charged  a  person,  as  princi-  Miss.  403;  State  v,  Johnston,   11  Tex. 

pal  in  the  second  degree,  with  being  22.     See  also  State  v.  Seward,  42  Mo. 

present,  aiding  and  abetting  an  assault  206.     But    see    the    following    cases, 

with  intent  to  murder,  it  was  held  un-  where  it    was    required    by    statute: 

necessary  to  state  the  acts  constitut-  Williams  v.  State,  42  Miss.  328;  Ains- 

ing  such   aiding  and  abetting.     Ful-  worth  v.  State,   5    How.    (Miss.)   242; 

ford  V,  State,  50  Ga.  591.  People  v.  Petit,  3  Johns.  (N.  Y.)  511. 

Alabama. — But    the    two    following  8.  State  v,  Moore,  82  N.  Car.  662; 

Alabama   cases   require  a   statement  State  v,  Russell,  91  N.  Car.  624;  State 

of  the  facts  constituting  the  assault,  v.  Johnston,  ii  Tex.  22;    Bartlett  v, 

Beasley  z^.  State,  18  Ala.  535;  Trexler  State,   21  Tex.   App.   500.      See  also 

V.  State,  19  Ala.  21.  State  v.  Hubbs,  58  Ind.  415. 

Snbttantlve  Offense. — Where  the  stat-  Intent,  etc.,  *'to  kill  and  murder'* 

ute  requires  for  the  substantive  offense  as  an  accusation  of  intent  to  murder 

the  perpetration  of  the  crime  of  rob-  **  follows  the  form  used  by  the  court? 

bery  in  addition  to  an  assault  or  as-  for  that  purpose  for  ages."    Sherman 

sault  and  battery,  it  is  necessary  to  v.  State,  17  Fla.  888. 

set  forth  the  robbery  in  the  indictment  4.  People  v,  Swenson,  49  Cal.  388; 
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is  not  necessary  to  state  the  instrument  or  means  of  effecting  the 
criminal  intent,  or  the  circumstances  evincive  of  the  design,^  or 

State  V.  Nichols,  8  Conn.  496;  State  v.  App.  no;  State  v.  Croft,  15  Tex.  576; 

Bullock,  13  Ala.  413;  Prior  v.  State,  Nash  v»  State,  2  Tex.  App.  362;  Hines 

41  Ga.  156;  State  v.  Beverlin,  30  Kan.  v.  State,  3  Tex.  App.  483;  Davis  v. 

•611;  State  t'.  White,  14  Kan.  538;  Rice  State,  20  Tex.   App.   302;    Bittick   v. 

V.   People,  15  Mich.  9;  State  v.  Will-  State,  40  Tex.    117;    Montgomery  w. 

iams,    38    La.    Ann.     371;    State    v.  State,  4  Tex.  App.   140;  Mavfield  v. 

Frances,  36   La.   Ann.   336;   State  v.  State,  44  Tex.  59;  State  v.  Crane,  4 

Chandler,  24  Mo.  372,  69  Am.   Dec.  Wis.  400. 

432;    State  V.   Seward.   42    Mo.   206;  Baquirtd  by  tutata. — Bat  the  indict- 

State    V.    Greenhalgh,    24    Mo.    373;  ment  must  state  the  instrument  where 

State  cr.  Woods  (Mo.,  1894),  27  S.  W.  it  constitutes  part   of    the   statutory 

Rep.  1114;  State  v,  Chumley,  67  Mo.  ofifense.     Williams  v.  State,  42  Miss. 

41;  Anthony  v.  State,  15  Smed.  &  M.  328;    State    v,    Jordan,    19    Mo.    212; 

<Miss.)  263;  State  v.  Dent,  4  Gill  &  J.  People  v.  Davis,  4  Park.  Cr.  Rep.  (N. 

<Md.)  12;    People  v.    Petit,  3  Johns.  Y.)  61;   Territory   v.  Sevailles,  i  N. 

<N.  Y.)  511;  Pontius  V.  People,  82  N.  Y.  Mex.  119.     See  also  Rex  v,  Jackson, 

339;     Harrison     v.    State,    3    Coldw.  i  Leach  (4th  ed.)  267;  Rex  v.  Pegge,  i 

<Tenn.)  232;  Gordon  v.  State,  23  Tex.  East  P.  C.  420;  Prior  v.  State,  41  Ga. 

App.  219;  Meredith  v.  State,  40  Tex.  156;  State  v.  Shepard,  10  Iowa  126; 

480;   State  V,  Jennings,  35  Tex.  503.  State  v.  McDonald.  67  Mo.  i;  State  v. 

Martin  v.  State,  40  Tex.  19;  State  v.  Swann,  65  N.  Car.  330;  Com.  v.  Creed, 

Daley,  41  Vt.  564;  Kilkelly  v.  State,  8  Gray  (Mass.)  387. 

43    Wis.    604,  distinguishing  State  v.  Equivalent  Language. — But  it  is  not 

Fee,  19  Wis.  563.     Compare  Beasley  v,  necessary  that  an  indictment  under  a 

State,  18  Ala.  535.  statute  should  be  in  the  very  words  of 

Intant  Without  Unaliileatioiii. — In  the  the  statute.     Thus,  where  the  statute 

iollowing  cases  it  was  held  sufficient  makes  it  indictable  and  punishable  for 

simply  to  aver  an  intent   to  murder  one  to  shoot  at  another  with  any  kind 

without  any  qualifications  whatever:  of  firearm,  it  is  sufficient  to  charge  that 

People  V.  Swenson,  49  Cal.  388;  State  it  was  "  with  a  certain  pistol  then  and 

v,  Jackson,  37  La.  Ann.  467;  Gordon  v,  there  loaded  with  gunpowder  and  one 

State,  23  Tex.  App.  219;  Meredith  v.  leaden  bullet,"  because  the  court  can 

State,  40  Tex.  480;  Browning  v.  State,  see  that  this  is  a  firearm.     And  so  it 

2  Tex.  App.  47;  State  v»  Jennings,  35  is  not  necessary  to  charge  that  it  was 

Tex.  503;  Martin  v.  State,  40  Tex.  19.  a  deadly  weapon,  in  the  words  of  the 

See  also  Fulford  v.  State,  50  Ga.  591.  statute,  because  the  court  will   take 

Where  the, charging  part  of  an  in-  notice    that    a    loaded    pistol   within 

^ictment    contained     the      following  carrying  distance  is  a  deadly  weapon, 

words:    "Did    unlawfully    and    with  State  v.  Swann,  65  N.  Car.  330. 

malice  aforethought  make  an  assault  Where   the    words  of    the    statute 

upon  the  person  of  one  James  Sims,  were  "any  weapon  likely  to  produce 

'with    the    intent    of     him,    the    said  death,"  an  indictment  which  charged 

A.   R.   Price,  then  and   there  to  kill  a  "  beating  and  wounding  with  a  pis- 

and    murder    the    said    Tames   Sims,  tol,  the  same  being  a  weapon  likely  to 

contrary,"   etc.,   the  indictment    was  produce  death,"  was  held  to  be  suf- 

held  to  be  sufficient.     Price  v.  State,  ficient.     Prior  v.  State,  41  Ga.  156. 

:22  Tex.  App.  1 10.  The  following  are  cases  where  the 

1.  2  Wharton  Cr.  Law  (6th  ed.)  g  weapon  or  means   used  were  stated, 

1281;  Lacefield  v.  State,  34  Ark.  275,  though  they  were  not  required  by  the 

36  Am.  Rep.  8;  Rice  v.  State,  16  Ind.  terms  of  the  statute.     State  v,  Cryer, 

298;   Williams  v.  State,  47  Ind.   568;  20  Ark.  64;  State  v.  Bullock,  13  Ala. 

State    V.    Simien,   36    La.   Ann.   923;  413;  People   v,  English,  30  Cal.  215; 

State   V.   Jackson,   37   La.   Ann.   467;  Cronkhite  v.  State,  11  Ind.  307;  Nixon 

State  V,  Dent,  3  Gill  &  J.  (Md.)  12;  v.  People,  3  111.  267,  35  Am.  Dec.  107; 

State  V.  Chumley,  67  Mo.  41;  Sute  V.  Hamilton  v.  People,    113   111.   34,  35 

Gainus,  86  N.  Car.  632;  State  v.  Rus-  Am.  Rep.  396;  State  v.  Lutterloh,  2a 

sell,  91    N.   Car.    624;    Browning    v,  Tex.  212;  State  v.  Walker,  40  Tex. 

State,  2  Tex.  App.  47;  Payne  v.  State,  485. 

f  Tex.  App.  35;  Price  v.  State,  22  Tex.  Allegations  as  to  specific  acts  done 
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the  manner  of  using  the  instrument ;  ^  or  to  aver  that  the  assault 
was  made  purposely,  maliciously,  or  with  malice  aforethought,' 
when  these  matters  do  not  constitute  part  of  the  statutory  defini- 
tion. 


and  the  manner  of  doing  them,  and 
as  to  the  kind  of  weapon  used, 
whether  requisite  or  not,  cannot 
vitiate  an  indictment.  State  v,  Kil- 
lough,  32  Tex.  74. 

1.  State  V,  Shepard,  10  Iowa  126; 
State  V.  Chandler,  24  Mo.  372,  69  Am. 
Dec.  432;  Mayfield  v.  State,  44  Tex. 
59;  Martin  v.  State,  40  Tex.  19;  Price 
V.  State,  22  Tex.  App.  no;  State  v. 
Croft,  15  Tex.  576;  Nash  v.  State,  2 
Tex.  App.  362;  Davis  v.  State,  20 
Tex.  App.  302.  But  see  State  v, 
Johnston,  11  Tex.  22. 

8.  State  V,  Newberry,  26  Iowa  467; 
Wall  V.  State,  23  Ind.  150;  Robinson 
V,  Com.,  16  B.  Mon.  (Ky.)  609;  State 
V.  Frances,  36  La.  Ann.  336;  Rice  v. 
People,  15  Mich.  9;   State  v,  Seward, 

42  Mo.  206;  State  v,  Stewart,  29  Mo. 
419;  People  V.  Petit,  3  Johns.  (N.  Y.) 
511;  Martin  v.  State,  40  Tex.  19;  State 
V.  Jennings,  35  Tex.  503;  Cross  v. 
State,  55  Wis.  261;    Kilkelly  v.  State, 

43  Wis.  604,  distinguishing  State  v. 
Fee,  19  Wis.  563.  Compare  People  v. 
Urias,  12  Cal.  326;  State  v,  Howell, 
Ga.  Dec.  part  i,  158;  State  v.  Wilson, 
7  Ind.  516;  Curtis  v.  People,  i  111. 
258;  Hungate  v.  People,  7  111.  App. 
loi;  State  v.  Green,  36  La.  Ann.  99; 
State  V.  Scott,  38  La.  Ann.  387;  State 
V.  Fee,  19  Wis.  563. 


made  with  express  malice  and  intent 
to  kill  shall  be  punished  by  death,  an 
indictment  charging  *'of  his  malice 
aforethought "  is  insufficient,  for,  by 
a  general  rule,  all  indictments  upon 
statutes  must  state  all  the  facts  con- 
stituting the  definition  of  the  crime, 
and  must  pursue  the  technical  words 
of  the  statute.  Anthony  v.  State,  15 
Smed.  &  M.  (Miss.)  263. 

Feloniomly. — It  is  not  necessary  to 
allege  that  an  assault  with  intent  to 
commit  murder  was  feloniously  done. 
Beasley  v.  State,  18  Ala.  535.  Com' 
pare  State  v,  Davis,  29  Mo.  391. 

An  indictment  under  the  Vermont 
Gen.  Stat,  charging  an  assault  with 
the  "  wicked,  wilful,  and  malicious  in- 
tent to  kill  and  slay,"  and  in  other  re* 
spects  in  the  language  of  the  statute,, 
but  not  alleging  that  the  intent  was 
"  felonious,"  was  held  sufficient.  State 
V.  Daley,  41  Vt.  564. 

An  indictment  charging  an  assault 
with  intent  feloniously,  wilfully,  and 
with  malice  aforethought  to  kill  and! 
murder  is  not  defective,  because  it 
fails  to  charge  that  the  assault  was 
feloniously  made.  Wood  v.  State,  64} 
Miss.  761. 

Where  an  indictment  for  felonious 
stabbing  charged  that  the  defendant, 
at  the  county  and  within  the  juris- 


Baqnired  by  Statutt. — But  where  the  diction  of  the  court,  feloniously  and 

words  ''purposely,  maliciously, or  with  maliciously  did  stab  one  B.  with  inten- 

malice    aforethought"  are   embraced  tion  to  maim,  etc.,  and  to  kill  him,  it 

in  the  statutory  definition,  an  indict-  was  held  that  the  indictment  ought  not 

ment  without  them  is  defective.  Milan  to  be  quashed  upon  the  objection  that 

V.  State,  24  Ark.  346:   Wood  v.  State,  it  did  not  allege  that  the  intent  was 

50  Ala.   144;    People  v.  Ah  Toon,  68  felonious    and    malicious.       Com.  v. 

Cal.  362;  State  v.  White,  14  Kan.  538;  .Woodson,  9  Leigh  (Va.)  669. 

State  V.  McDonald,  67  Mo.  i:  State  v.  Where,  in  an  indictment  for  a  felo- 

Harris,  34  Mo.  347;  State  v,  Daley.  41  nious  assault  with  intent  to  kill,  the 


word  *•  feloniously"  is  employed  in 
charging  the  assault  in  the  first  part 
of  the  indictment,  and  is  joined  by  the 
words  '*and  then  and  there"  to  the 
subsequent  clause  charging  the  shoot- 
ing, it  is  sufficient,  although  the  word 
**  feloniously  "  is  not  repeated.    State 


Vt.  564.  See  also  State  v,  Seward, 
42  Mo.  206;  State  v,  Ackles,  8  Wash. 
462. 

But  the  omission  of  the  words  "  on 
purpose  and  of  malice  aforethought " 
is  not  fatal,  when  the  information 
charges  that  the  defendant  did  feloni- 
ously make  an  assault  and  feloniously  v,  Yates.  21  W.  Va.  761. 
did  shoot  and  wound,  with  the  intent  WilfaUy. — Where  an  indictment  for 
feloniously  and  wilfully  to  kill.  State  an  assault  with  intent  to  commit  mur- 
V.  White,  14  Kan.  538.  dercharged  that  the  defendant,  "upon 

SzprsM  Malioa. — Where  a  statute    oneC.D.,  feloniously,  unlawfully,  and 
provides  that  an  assault  and  battery    of  his    malice    aforethought,   with,'^ 
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cc,  Pkrson  Intended. — An  indictment  charging  an  assault  with 
intent  to  murder  must  allege  the  person  intended  to  be  mur- 
dered.* 

3.  Instmctions. — ^The  instructions  to  the  jury  must  be  applicable 
to  the  charge  as  laid  in  the  indictment.*  They  should  inform  the 
jury  of  the  nature,  element?,  and  ingredients  composing  the  as- 
sault;'  and  though  in  dcfiaing  the  offense  the  statutory  definition 

etc.,  *'  did  make  an  assault  with  intent  cumstances  the  ability  to  effect  injury 

him  the  said  C.  D.  feloniously,  unlaw-  is  not  necessary."     It  was  held  error, 

fully,  and  of  his  malice  aforethought  as  being  inapplicable  to  the  assault 

to  kill  and  murder,"  it  was  held  that  charged,  and  as   being  an  abandon- 

these  words  suflk:iently  charged  that  ment  of  the  aggravation  as  alleged  in 

the  act  was  done  wilfully,  although  the  information.     Anderson  v.  State, 

the  word  "wilfully"  was  not   used.  i6  Tex.  App.  132. 

McCoy  V,  State,  8  Ark.  451.  8.  Smith   v.  State,  i  Tex.  App.  516. 

Unlawful.  —  Where  the  statutes  do  See  also  State  v.  Miller,  93  Mo.  263; 

not  make  it  necessary  to  aver  that  an  Williams  v.  State.  3  Tex.    App.  316; 

assault  with  intent  to  murder  was  un-  Spigner  v.  State  (Ala.,  1894),  15  So. 

lawful,  such  an  averment  will  not  be  Rep.  892;  Wilhelm  v.  Com.  (Ky.,  1894), 

required.     Hawk.   P.  C.  B.  2,  chap.  28  S.  W.  Rep.  783;  State  v.  Hutchings, 

25,  ^  96;    I    Ch.   Cr.   Law,  138;  Bac.  24  S.  Car.  142,  where  the  assault  and 

Abr.  Indictment,  G.  10;  State  v.  Will-  battery  having  been  committed  while 

iams,  23  N.  H.  21.  the  prosecutor  was  advancing   upon 

1.  State  V.  Patrick,  3  Wis.  812.  See  the  defendant,  the  latter  was  entitled 
also  State  v,  Knadler,  40  Kan.  359.  to  have  the  jury  charged  upon  the 
Compare  People  v,  Swenson,  49  Cal.  law  of  self-defense.  Sapp  v.  Com. 
390.  (Ky.,  1894),  28  S.  W.  Rep.  158;  Pratt 

If  an  indictment  for  assault  with  in-  v.  State,  49  Ark.  179. 

tent  to  kill  and  murder  is  so  inartisti-  On  the  trial  of  an  indictment  charg- 

cally  framed  as  to  leave  it  uncertain  ing   the  defendant   with    an    assault 

who  was  intended  to  be  killed,  it  is  with  intent  to  kill,  the  judge  instruct- 

proper  to  arrest  the  judgment.     State  ed  the  jury  that,  if  they  should  find 

V.  Nations,  31  Tex.  561.  that  the  assault   was    committed  by 

2.  Where  the  indictment  charged  the  wanton  or  reckless  acts,  the  ordinary 
appellant  with  an  assault  with  intent  and  natural  consequence  of  which 
to  murder  one  B.,  and  the  charge  of  would  be  the  killing  of  the  person  as- 
the  court  authorized  the  jury  to  con-  saulted,  they  would  be  justified  in 
vict  in  case  they  believed  from  the  finding  the  defendant  guilty  of  an  as- 
«vidence  that  he  had  committed  such  sault  with  intent  to  kill.  Held,  that 
^n  assault  upon  either  B.  or  C,  it  was  the  instruction  did  not  assume  that 
iield  error,  because  under  no  state  such  acts  constituted  the  intent,  but 
of  proof  could  the  jury  be  authorized  that  they  furnished  evidence  jfrom 
to  convict  for  an  assault  upon  C,  un-  which  it  might  be  inferred  by  the  jury. 
der  an  indictment  charging  the  assault  Com.  v,  Reynolds,  120  Mass.  191. 

to  have  been  made  upon  B.  Brown  v.  Where  a  party  was  upon  trial  on  a 
State,  t6  Tex.  App.  197.  chargeof  an  assault  with  intent  to  com- 
The  information  charged  that  the  mit  a  rape,  and  the  jury  were  in- 
assault  was  aggravated,  because  made  structed  that  if  they  believe  from  the 
with  a  deadly  weapon,  to  wit,  an  axe.  evidence  that  such  party  was  guilty 
The  court  gave  the  following  instruc-  of  an  attempt  to  commit  a  rape,  as 
tion,  as  requested  by  the  state  :  *'  The  charged,  their  verdict  should  be  guilty; 
use  of  any  dangerous  weapon,  or  the  such  an  instruction  was  held  to  be  too 
semblance  thereof,  in  an  angry  or  vague,  and  tending  to  mislead  the 
threatening  manner,  with  an  intent  to  jury.  Preisker  v.  State,  47  111.  382. 
alarm  another,  and  under  circum-  See  also  State  v.  Scheagel,  50  Kan.  325. 
stances  calculated  to  effect  that  ob-  Where  the  court  in  charging  the 
ject,  comes  within  the  meaning  of  an  jury  reads  to  them  the  statute  under 
assault.  When  a  dangerous  weapon  which  the  information  was  drawn,  the 
is  used  under  the  above-mentioned  cir-  complete  sense  of  which  cannot  be 
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is  sufficient,*  it  is  not  necessary  to  follow  the  definition  literally 
in  the  language  of  the  statute.^ 

If  there  is  even  slight  evidence  that  the  defendant  may  have 
committed  a  degree  of  the  offense  inferior  to  and  included  in  the 
one  charged,  the  law  of  such  inferior  degree  ought  to  be  given,* 
but  should  never  be  given  upon  a  degree  of  the  offense  which 
the  evidence  does  not  tend  to  prove.* 


obtained  without  reading  the  whole 
section,  it  is  not  error  for  the  court  to 
read  to  the  jury  the  penalty  attaching 
to  the  ofifense.  State  v,  Townsend,  7 
Wash.  462. 

Attempt.  —  Where  the  court  in- 
structed the  jury  in  the  following 
-words:  *'An  assault  to  commit  mur- 
der is  an  unlawful  intent  coupled  with 
a  present  ability  to  kill  a  human  being 
with  malice  aforethought,"  it  was  held 
that  the  instruction  omitted  an  essen- 
tial element  of  the  offense,  viz.,  an 
attempt  on  the  part  of  the  accused. 
People  V,  Devine,  59  Cal.  630. 

Intent. — On  a  trial  for  aggravated 
assault,  the  trial  court  charged  the 
jury  in  the  following  language  :  **  If 
you  find  from  the  evidence  that  the 
defendant,  W.  H.  Crawford,  did,  at 
the  time  and  place,  as  charged  in  the 
information,  take  hold  of  the  hand, 
and  place  his  arm  around  the  shoul- 
der, of  Miss  Sallie  Williams,  in  a 
familiar  and  indecent  manner,  and 
calculated  to  injure  her,  you  will  find 
him  guilty  of  an  aggravated  assault." 
I/fM,  that  the  charge  was  erroneous, 
because  it  authorized  a  conviction 
without  the  finding  of  an  intent  on  the 
part  of  the  defendant  to  commit  an  as- 
sault.   Crawford  v.  State,  21  Tex.  App. 

454. 

But  where,  on  the  trial  of  an  indict- 
ment for  an  assault  with  intent  to 
commit  murder,  the  defendant  is  found 
guilty  of  an  assault  and  battery  only, 
error  in  an  instruction  in  relation  to  the 
intent  charged  is  harmless.  Rollins  7. 
State,  62  Ind.  46. 

Murder. — Where  assault  with  intent 
to  murder  is  the  offense  charged,  the 
instruction  should  define  the  crime  of 
murder.  Smith  v.  State,  i  Tex.  App. 
516:  Anderson  v.  State,  i  Tex.  App. 

730. 

Malice,  —  An  instruction  which  in 
defining  murder  fails  to  explain  '*  mal- 
ice '*  is  defective.  Anderson  v.  State, 
I  Tex.  App.  730;  Smith  v.  State,  i 
Tex.  App.  516;  Williams  v.  State,  3 
Tex  App.  316;  Hodges  V.  State,  3  Tex. 


App.  473.  See  also  State  v.  Miller,  93 
Mo.  263. 

But  it  need  not  distinguish  between 
express  and  implied  malice ;  and  it  is 
sufficient  on  the  question  of  intent  if 
it  so  explains  the  term  malice  as  to 
enable  the  jury  to  apply  to  the  evi- 
dence the  statutory  test  of  the  offense, 
viz.,  whether,  if  death  had  ensued,  the 
homicide  would  have  been  murder  in 
either  of  the  two  degrees.  Anderson 
V,  State,  I  Tex.  App.  730;  Wilson  v. 
State,  4  Tex.  App.  637. 

Where  the  instructions  in  explaining 
malice  failed  to  state  that  the  killing 
must  have  been  **  unlawful  and  with- 
out justifying  circumstances,"  they 
were  held  to  be  erroneous.  Pickens 
V.  State,  13  Tex.  App.  353. 

Abili^  to  Injure. — Where  in  charging 
an  assault  the  court  failed  to  explain 
the  meaning  of  the  statutory  term 
''coupled  with  an  ability  to  commit/' 
there  being  evidence  which  made  such 
explanation  necessary,  it  was  held 
that  the  conviction  should  be  set 
aside.  Boles  v.  State,  x8  Tex.  App. 
422. 

Deadly  Weapon. — Where  the  instru- 
ment with  which  an  assault  is  made  is 
not  per  se  a  deadly  weapon,  instruc- 
tions should  be  given  as  to  the  mean- 
ing of  the  phrase  *' deadly  weapon." 
Howard  v.  State,  18  Tex.  App.  348. 

In  Texas^  in  felony  cases,  a  failure 
of  the  court  to  instruct  as  to  the  nature 
of  the  ofifense  charged  is  error,  whether 
such  instructions  were  asked  or  not. 
Anderson  v.  State,  i  Tex.  App.  730; 
Hemanus  v.  State,  7  Tex.  App.  372. 

1.  State  V,  Miller,  93  Mo.  263. 

S.  Smith  V,  State,  i  Tex.  App.  516. 
See  also  Williams  v.  State,  3  Tex.  App. 
316. 

3.  State  r.  Mowry,  37  Kan.  370;  Peo- 
ple V.  Abbott,  97  Mich.  484;  Moore  v. 
Sute  (Tex.  Crim.  App.,  1894),  26 S.  W. 
Rep.  404:  King  v.  State  (Tex.,  1894), 
28  S.  W.  Rep.  947;  Blackwel)  v.  State 
(Tex.  Crim.  App.,  1894),  96  S.  W.  Rep. 

397: 

4.  State    V,   Mowry,  37  Kan.  370; 
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It  is  the  proper  and  correct  practice  to  refuse  a  requested  in- 
struction upon  an  issue  not  raised  by  the  evidence  in  the  case.^ 

Where  there  is  a  defective  statement  m  an  instruction  it  may 
be  cured  by  another  instruction*  or  by  another  portion  of  the 
same  charge.* 

4.  Verdict— a.  CONVICTION  OF  LESSER  Offense— Xm  etnmo.— 
It  is  well  settled  that  an  indictment  for  a  higher  offense  will  sus- 
tain a  conviction  of  a  lower  offense  included  in  the  higher,^  and 

People  V,  Davis  (Cal.,  1894),  36  Pac.  Crim.  Law  (8th  ed.)§§  786-815;  i  Bish. 

Rep.  96;  Zedlitz  v.  State  (Tex.  Crim.  Crtm.  Proc.  (3d  ed)§4i7. 

App.,  1394),  36  S.  W.  Rep.  735.  By  CoafMiioii.— Somewhat    akin    to 

1.  Parrish  v.  State,  32  Tex.  Crim.  the  above  practice  is  that  whereby  the 

Rep.    583;  State   v.    Kirkman  (Iowa,  defendant  is  found  guilty  on  his  own 

i894)»  59  ^*  W.  Rep.  24;  Halltr.  State,  confession  of  a  lower  oflfense  than  the 

9  Fla.  203;  Territory  v.  Hancock  (Ari-  indictment  charges.     Thus,  on  an  in- 

zona,  1894),  35  Pac.  Rep.  1060;  State  dictment  for  a  felonious  assault,  the 

V.  Woods  (Mo.,  1894),  37  S.  W.  Rep.  jury,  oot  being  able  to  agree  as  to  the 

1 1 14.  felonious  intent,  were  discharged  by 

S.  Where   the  jury  was  instructed  arrangement,  so  that  the  defendant 

fully  as  to  the  statutory  definition  of  might  plead  guilty  to  a  common  as- 

the  crime  alleged,  and  from  the  evi-  sault   with   a  view  to  compensation, 

dence  given  the  act  of  the  defendant  Reg.  v,  Roxburgh,  12  Cox  C.  C.  8. 
was  clearly  unlawful,  the  omission,  in        Where  a  prisoner  is    indicted   for 

another  instruction  in  relation  to  what  feloniously  cutting  and  wounding  he 

constituted  the  offense  charged,  of  the  will  not  be  allowed  to  plead  guilty  to 

word  "  unlawfully  "  is  harmless.  Rol-  a  common  assault  simply.     He  must 

Itns  V.  State,  62  Ind.  46.  plead  to  the  felony,  and  if  no  evidence 

Where  on  the  trial  of  an  indictment  of  the  felony  is  offered  he  may  be  ac- 
the  jury  is  properly  instructed  as  to  quitted  of  the  felony  and  found  guilty 
the  nature  of  the  charge  against  the  of  simple  assault  on  his  own  con- 
prisoner,  it  is  not  ground  to  reverse  fession.  Reg.  v.  Calverte,  3  C.  &  K. 
a  judgment  on  a  verdict  of  guilty  that  201. 

the  court  read  to  the  jury  the  wrong        HoUe  Prossqoi. — On  the  trial  of  an 

section   of   the   statute    under  which  indictment  for  an  assault  with  intent 

the  indictment  was  drawn.     Com.  v,  to  murder,  where  the  prosecuting  at- 

Matz,  161  Pa.  St.  207.  torney,   by  leave   of   the   court    and 

8.  State  V.  Dineen,  10  Minn.  407.  without  the  consent  of  the  prisoner. 

Where  several  were  prosecuted  for  enters  a  nolle  prosequi  so  far  as  relates 
an  assault  upon  an  officer  and  also  for  to  the  intent  of  murder,  such  entry  is 
a  simple  assault  upon  him,  it  was  held  equivalent  to  an  abandonment  of  that 
that  those  who  were  convicted  only  of  part  of  the  indictment,  which  is  no  fur- 
a  simple  assault  could  not  complain  of  ther  prosecuted,  and  to  that  extent  op- 
inaccuracy  in  the  charge  relating  to  erates  as  an  acquittal  of  the  prisoner, 
what  was  necessary  to  convict  of  an  But  the  jury  may  still  convict  him  of 
assault  on  the  officer.  Com.  v.  Cooley,  the  minor  offense  of  an  assault,  in  re- 
6  Gray  (Mass.)  350.  spect  to  which  a  nolle  prosequi  has  not 

4.  People  V.  Odell,  i  Dak.  Ter.  been  entered.  Baker  v.  State,  12  Ohio 
197;  Territory  v.  Conrad,  I  Dak.  Ter.  St.  214.  Co?npare  Brittain  v.  State,  7 
341:  Tyra  v.  Com.,  2  Mete.  (Ky.)  i;  Humph.  (Tenn.)  159^  Grant  v.  State,  2 
Bolding  V.  State,  23  Tex.  App.  172;  Coldw.  (Tenn.)  216. 
Smith  V.  State,  35  Tex.  500,  and  the  In  an  indictment  for  assault  with  in- 
cases cited  in  the  following  notes.  tent  to  murder  the  words  importing 

The  conviction  for  a  misdemeanor  malice   may  be  stricken   out  by  the 

on  an  indictment  for  a  felony  has  been  attorney-general,     the    prisoner,    by 

made    possible-  by    statutory   enact-  agreement,  pleading  guilty  of  an  as- 

ments,   since   it  was   not  allowed   at  sault  and  battery;  and  a  valid  judg- 

common    law.     Most    of    our    states  ment  may  be  entered  thereon.     Fer- 

have    such    statutes.      See    i    Bish.  rell  v.  State,  2  Lea  (Tenn.)  25. 
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it  is  not  important  that  the  greater  offense  charged  be  statutory 
or  common  law,  provided  it  necessarily  includes  the  crime  of 
which  th6  defendant  has  been  found  guilty.* 

Aisanlt  witli  Intent  to  Mnrdor. — Thus  an  indictment  for  assault  with 
intent  to  commit  murder  will  warrant  a  conviction  of  simple 
assault,^  of  an  assault  and  battery,*  of  an  assault  with  intent  to 
commit  murder  in  the  second  degree,^  of  an  assault  with  intent 
to  commit  manslaughter,^  of  an  assault  with  a  dangerous  weapon 
with  intent  to  do  bodily  harm  where  the  indictment  is  sufficient 
for  that  offense,®  or  of  an  assault  with  intent  to  kill.^ 

Amnlt  and  Battery. — Upon  the  trial  of  a  person  under  an  indict- 
ment for  an  assault  upon  an  officer,^  or  for  an  aggravated  assault 
with  a  deadly  weapon,*  or  for  an  assault  with  intent  to  ravish,*® 

1.  Chacon  v.  Territory  (New  Mex.,  5.  Jarrell  v.  State,  58  Ind.  293;  State 

iS93)>  34  Pa>c.  Rep.  448.  v.  White,  45  Iowa  325;  State  v.  Con- 

t.  Knight  V.   State,    70    Ind.    375;  nor,  59  Iowa  357;  State  v.  Schaele,  52 

Mooney     v.     State,     33     Ala.     419;  Iowa  608.     Compare  Moore  v.  People, 

Bard  v.  State,  55  Ga.  319;  Wilson  v,  146  111.  600. 

State,  53  Ga.  205;  Dixon  v.  State,  3  6.  State  v.  Schaele,   52  Iowa    608; 

Iowa  416;  State  v.  Shepard,  10  Iowa  Evans  v.  Territory  (Arizona,  1894),  36 

126;  State  V.  Jarvis,  21  Iowa  44;  State  Pac.  Rep.  209;  West  v.  Territory  (Ari- 

V,  Phinney,  42  Me.  384;  Territory  v,  zona,  1894),  36  Pac.  Rep.  207;  Black- 

Dooley,  4  Mont.  295;  Baker  v.  State,  well  v.  State  (Tex.  Crim.  App.,  1894), 

12  Ohio  St.  214;  State  v.  Archer,  34  26  S.  W.  Rep,  397;  People  v.  Davidson, 

Tex.  646;  Bedell  v.  State,  50  Miss.  492;  5  Cal.  313;  People  v,  English,  30  Cal. 

State  V.  Coy,  2  Aik.  (Vt.)  i8i.  See  also  214;  Ex  p.  Max,  44  Cal.  579;  People  v, 

Wilson  V,  People,  24  Mich.  410.  Congleton,  44  Cal.  92;  State  v.  Delany, 

But  where  an  indictment  charges  an  28  La.  Ann.  434. 

assault  with  intent  to  commit  murder.  Contra  where  the   indictment  does 

a  verdict  for  a  lower  grade  of  ofifense  not  show  that  the  assault  was  made 

must  show  the  whole  character  of  the  with  a  deadly  weapon.    People  v»  Mu- 

offense.  People  v,  Cozad,  i  Idaho  167.  rat,  45  Cal.  281. 

8.  State    V,    Bowling,    10  Humph.  7.  State  v,    Nichols,   8  Conn.   496; 

(Tenn.)     52;     State    v.    Kennedy,    7  State  v.  Waters,  39  Me.  54;  State  v, 

Blackf.  (Ind.)  233;  Foley  v.  State,  9  Phinney,  42  Me.  384;  State  v.  Butman, 

Ind.    363;   Gillespie  v.  State,   9  Ind.  42  N.  H.  490;  Robinson  v.  Com.,  16  B. 

380;  Clark  V.  State,  12  Ga.  350;  State  Mon.  (Ky.)  609. 

V,   Graham,   51    Iowa  72;  Wright  v.  Felonlona  Intent.— So  an  indictment 

People,  33  Mich.  300;  Gardenheir  v.  for  assault  with  intent  to  murder  will 

State,  6  Tex.  348;  Reynolds  v.  State,  sustain  a  conviction  of  an  assault  with 

II  Tex.  120;  Johnson  v.  State,  17  Tex.  felonious  intent.     Com.   v.  Lang,   10 

515.    See  also  State  v,  Felner,  19  Wis.  Gray  (Mass.)  11. 

561.     But  see  Sweeden  -r.  State,   19  8.  State  v.  Webster,  39  N.  H.  96. 

Ark.  205.  9.  Chacon  v.   Territory  (N.   Mex., 

In   Montana^   under  an   indictment  1893),   34   Pac.    Rep.   448;    Corley  v, 

which  charges  the  statutory  offense  of  State  (Ga.,  1894),  20  S.  E.  Rep.  212. 

assault  with  intent  to  commit  murder,  10.  People  v.McDonald,  9  Mich.  150. 

a  defendant  cannot  be  found  guilty  of  But  in   State  v,  McAvoy,  73  Iowa 

an  assault  and  battery,  though  the  in-  557,  it  was  held  that  to  justify  a  con- 

dictment  charges  an  assault  and  bat-  viction  of  assault  and  battery  under 

tery  with   intent  to  commit  murder,  an  indictment    charging    an    assault 

Territory  v.  Dooley,  4  Mont.  295.  with  intent  to  commit    rape,   actual 

4.  State  V.  Williams,  23  N.  H.  321;  violence  must  have  been  averred  in 

Wall  V.  State,  23  Ind.  150;  Smith  v.  the  indictment.     On  which  point  see 

State,  2  Lea  (Tenn.)  614.     See  also  also  State  v.  McDevitt,  69  Iowa  549. 

Curry  v.  State,  4  Neb.  545 ;  Keeling  v.  An  indictment  charging  an  assault 

State,  107  Ind.  563.  with  intent  to  commit  rape  will  not 
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or  with  intent  to  maim,*  or  for  rape,*  or  for  mayhem,*  or  for 
an  affray,^  the  accused  may  be  found  guilty  of  an  assault  and 
battery.*^ 

SiapU  AMaiiU. — So,  on  an  indictment  for  an  assault  with  intent 
to  do  bodily  harm,®  or  for  an  assault  with  a  dangerous  weapon,^ 
or  for  an  assault  and  battery,^  or  for  other  aggravated  assault,*  a 
conviction  may  be  had  for  a  simple  assault. 


sustain  a  conviction  of  an  attempt  to 
commit  rape  by  fraud,  as,  for  example, 
by  administering  chloroform  to  the 
woman.  Milton  v.  State,  23  Tex.  App. 
204. 

An  indictment  for  unlawfully  as- 
saulting and  having  carnal  knowledge 
of  a  girl  between  ten  and  twelve  years 
of  age  will  sustain  a  conviction  of  at- 
tempt to  commit  that  offense.  Reg. 
V.  Ryland,  11  Cox  C.  C.  loi,  18  L.  T. 
538,  16  W.  R.  941. 

An  indictment  for  carnaUy  knowing 
and  abusing  a  girl  under  ten  years  of 
age  will  sustain  a  conviction  of  an  as- 
sault. Reg.  V,  Folkes,  2  M.  &  Rob. 
460.  But  see  Reg.  v.  Catherall,  13  Cox 
C.  C.  109. 

1.  Haslip  V.  State,  4  Hayw.  (Tenn.) 

873- 

2.  People  V.  Abbott,  97  Mich.  484; 

Richie  v.  State,  58  Ind.  355;  Mills  v. 
State,  52  Ind.  188. 

IndictmsAt  for  Bape. — An  indictment 
for  rape  will  sustain  a  conviction  of 
assault  with  intent  to  commit  rape. 
State  V.  McLaughlin,  44  Iowa  82. 

8.  Benham  v.  State,  i  Iowa  542. 

4.  Affray. — Upon  an  indictment  for 
an  affray,  one  of  the  defendants  may 
be  found  guilty  of  an  assault  and  bat- 
tery. State  V.  Allen,  4  Hawks  (N. 
Car.)  356.  But  in  that  case  the  in- 
dictment must  contain  all  the  substan- 
tive allegations  necessary  to  let  in 
proof  of  the  assault  and  battery. 
Childs  V.  State,  15  Ark.  204;  State  v. 
Woody,  2  Jones  (N.  Car.)  335. 

6.  At  common  law  a  person  cannot 
be  convicted  of  assault  and  battery 
on  an  indictment  for  felonious  homi- 
cide, the  misdemeanor  being  merged 
in  the  felony.  Wright  v.  State,  5  Ind. 
527,  sustaining  a  motion  in  arrest  of 
judgment.  But  such  is  not  the  com- 
mon law  in  JCansas.  State  v.  O'Kane, 
23  Kan.  244. 

6.  Oston  V,  State,  4  Greene  (Iowa) 
140;  Reg.  V,  Oliver,  Bell  C.  C.  287; 
Reg.  V.  Taylor,  20  L.  T.  402;  Reg.  v. 
Yeadon,  L.  &  C.  81;  Reg.  v.  Phillips, 
3  Cox  C.  C.  225. 


But  in  Young  v.  People,  6  III.  App. 
434,  it  was  held  that  an  indictment  for 
an  assault  with  a  deadly  weapon  with 
intent  to  commit  bodily  injury  will 
not  support  a  verdict  of  guilty  of  an 
assault  and  battery. 

7.  Bryant  v.  State,  41  Ark.  359. 

8.  Reg.  V.  Taylor.  L.  R.  i  C.  C.  194; 
Reg.  V,  Canwell,  n  Cox  C.  C,  263; 
Lewis  V.  State,  33  Ga.  131. 

In  an  indictment  against  several  for 
an  assault  and  battery,  some  may  be 
convicted  of  an  assault,  and  others  of 
an  assault  and  battery.  White  v.  Peo- 
ple, 32  N.  Y.  465. 

9.  People  V.  Warner,  53  Mich.  78; 
Harrison  v.  State,  12  Tex.  App.  93; 
Smith  V.  State,  35  Tex.  500;  State  v. 
Marcks  (N.  Dak.,  1894).  58  N.  W.  Rep. 
25;  Wagner  v.  State  (Neb.,  i894>,  61  N. 
W.  Rep.  85;  State  v.  Howes,  26  W.  Va. 
no,  where  an  indictment  for  robbery 
was  insufficient  for  that  offense,  but 
charged  an  assault;  State  v.  White,  52 
Mo.  App.  285. 

Where  a  person  was  indicted  for  a 
felonious  assault,  a  conviction  for  a 
simple  assault  was  held  to  be  valid. 
State  V.  Grimes,  29  Mo.  App.  47a 
But  see  State  v.  Webster,  39  N.  H.  96, 
where  it  is  held  that  this  doctrine  is 
not  true  unless  the  statute  so  pro- 
vides. 

Stabbimf. — So  where  a  person  was 
indicted  for  stabbing,  it  was  held  that 
be  could  be  found  guilty  of  simple  as- 
sault. Whilden  v.  State,  25  Ga.  396, 
71  Am.  Dec.  181. 

Shooting. — And  a  conviction  of  sim- 
ple assault  upon  an  indictment  for 
shooting  with  intent  to  wound  was 
held  to  be  valid.  White  v.  State,  13 
Ohio  St.  569. 

Biotoas  Asiaiilt.>-Where  the  indict- 
ment charged  an  assault  committed 
riotously,  the  accused  was  properly 
found  guilty  of  simple  assault.  Com. 
V.  Hall,  142  Mass.  454. 

lAtOBded  Mayham.— And  where  the 
indictment  charged  an  assault  with 
intent  to  commit  mayhem,  the  defend- 
ant was  found  guilty  of  simple  at- 
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Amralt  with  Intent  to  Xill. — Upon  an  indictment  for  an  assault  with 
intent  to  kill,  one  may  be  convicted  of  a  simple  assault,^  or  of  an 
assault  and  battery  if  the  indictment  charges  and  the  proof  shows 
an  actual  battery,*  or  under  similar  conditions  of  an  assault  with 
a  deadly  weapon.* 

b.  Sufficiency  of  Verdict.— A  verdict  which  convicts  of 

an  assault  in  words  that  do  not  constitute  an  offense  against  the 

law,*  or  which  fails  to  respond  to  the  issue,*  or  is  unwarranted 

saalt.     McBride  v.  State,  7  Ark.  374;  law,  it  may  still  be  good  for  a  simple 

Com.  V.  McGrath,  115  Mass.  150.  assault  or  assault  and  battery.     Thus, 

1.  Warrock  v.  State,  9  Fla.  404;  there  being  no  statutory  ofifense  in 
State  V,  Cooper,  31  Kan.  506;  Guy  v,  Michigan  consisting  of  an  assault  with 
State,  I  Kan.  448;  State  v,  Triplett,  52  intent  to  kill,  a  verdict  that  the  re- 
Kan.  678;  Gibson  v.  State,  38  Miss,  spondent  was  guilty  of  an  assault  with 
295;  Stewart  v.  State,  5  Ohio  241.  intent  to  kill  amounts  to  no  more  than 

2.  Stewart  v.  State,  5  Ohio  241;  a  finding  that  he  was  guilty  of  a  sim- 
State  V.  Schreiber,  41  Kan.  307;  State  pie  assault.  Wilson  v.  People,  24 
V,  Stedman,  7  Port.  (Ala.)  495;  People  Mich.  410;  Wright  v.  People,  33  Mich. 
V,  Davis,  4  Park.  Cr.  Rep.  (N.  Y.)  61.  300. 

But  see  Warrock  v.  State,  9  Fla.  404.  6.  A  verdict  which,  on  the  trial  of  an 

3.  People  V,  Gordon  (Cal.,  1894).  37  indictment  for  an  assault  with  intent 
Pac.  Rep.  534;  State  v,  Collyer,  17  to  murder,  finds  the  defendant  guilty 
Nev.  275.  See  also  King  v.  State  of  an  intent  to  maim,  which  is  re- 
(Tex.,  1894),  28  S.  W.  Rep.  947;  sponsive  to  only  part  of  the  issue,  is 
Moore  v.  State  (Tex.  Cr.  App.,  1894),  a  mere  nullity,  and  a  motion  in  arrest 
26  S.  W.  Rep.  403.  of  judgment  should  be  sustained.     Al- 

4.  State  V,  Oliver,  38  La.  Ann.  632.  len  v.  State,  52  Ala.  391. 

Thus  an  "assault  with    intent   to  Besponsive  to  Separable  Allegation. — 

kill"  is  not  an  ofifense  under  the  crim-  But  where  an, indictment  charged  the 

inal  law  of  Texas;  hence    a  verdict  accused  with   an  assault  with  intent 

convicting  a  person  of  an  "  assault  with  to  abuse  and  carnally  know  a  female 

intent  to  kill "  is  nugatory.     Long  v,  child,   it  was  held  that  he  might  be 

State,  34  Tex.  566.  convicted  of  an  assault  to  abuse  her 

On  the  trial  of  an  indictment  for  an  simply,  as  the  allegation  of  such  in- 
assault  with  intent  to  murder,  the  tention  is  divisible.  Rex  v.  Dawson, 
jury  cannot  find  a  verdict  of   an  at-  3  Stark.  62. 

tempt  to  make  an  assault.     There  be-  An  indictment  contained  one  count 

ing  no  such  crime,  the  verdict  is  void,  which  charged   that  the   prisoner  in 

Wilson  V,  State,  53  Ga.  205.  and  upon  a  girl  between  the  ages  of 

Where  upon  an  indictment   for  an  ten  and  twelve  "  unlawfully  did  make 

assault  with  intent  to  kill  and  murder  an  assault  and  her  did  then  and  there 

the  jury  found  *'  the  defendant  guilty  unlawfully  and    carnally    know    and 

of  an  assault  and  battery,  with  intent,  abuse  against  the  form  of  the  statute." 

involuntarily,  but  in  the  commission  Held,  that  the  indictment  charged  an 

of  an  unlawful  act,  to  murder  Charles  assault  as  a  distinct  and  separable  of- 

Fenney,  as  charged  in  the  indictment,"  fense,  and  that  a  conviction  of  a  com- 

it  was  held  that  the  verdict  convicted  mon  assault  was  good.     Reg.  v.  Guth- 

of   an  offense  unknown  to  the  law,  rie,  L.  R.  i  C.  C.  241. 

and  that  there  was  ground  for  a  new  Where  the  indictment  charged    an 

trial.     Thetge  v.  State,  83  Ind.  126.  assault  and  battery  and  false  impris-. 

In  State  v.  Hendricks,  38  La.   Ann.  onment  in  the  same  count  the   jury 

682,  it  was  held  that  a  verdict  of  guilty  found  the  prisoner  guilty  of  assault 

of  shooting  with  intent  to  kill  does  and  false  imprisonment,  and  not  guilty 

not   meet  any  offense  denounced  by  of  battery,  and  the  verdict  was  sus- 

any   statute    of   the  state,   and  that  tained.    Francisco  v.  State,  24  N.  J.  L. 

therefore    the   verdict  should  be  set  32. 

aside.  Compare  State  v.  Creighton,  i  Nott 

Bat  where  a  verdict  is  fonnd  for  an  ft  M.  (S.  Car.)  256,  where  it  was  held 

aggravated  assault  not  known  to  the  that  where  the  jury  on  a  count  for  a 
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by  the  indictment,*  is  fatally  defective.  And  where  the  verdict 
does  not  find  the  defendant  guilty  of  the  same  offense  of  which 
he  was  orally  declared  guilty  by  the  jury,*  or  where  there  is 

riot  and  assault  in  an  indictment  find        lAtant  to MvzdM'^ Whipping. — ^Where^ 

*'B.  guilty  of  a  riot/' it  is  a  partial  uj^on  an   indictment    for    an   assault 

finding  of  an  entire  count,  and  hence  with  intent  to  murder,  the  defendant 

void.  was  found  guilty  of  whipping  his  wife. 

Also  State  v.  Wilburne,  2  Brev.  (S.  it  was  held  that  judgment  should  be 

Car.)  296,  in  which  case  it  was  held  arrested,  whipping  one's  wife  being 

that  if   an  indictment  for  an  assault  a  distinct  statutory  offense.  Maniganlt 

and  battery  contains  but  one  count,  v.  State,  53  Ga.  113. 
the  grand  jury  cannot  find  a  true  bill        Intent  to  Mnrdsr — ^Xalleloiit  Shooting. 

as  to  the  assault  and  no  bill  as  to  the  — An  indictment  for  an  assault  with, 

battery,  but  must  find  generally  on  the  intent  to  kill  and  murder  in  the  first 

whole  charge  as  set  forth  in  the  in-  degree  does  not  include  the  offense  of 

dictment.  malicious   shooting.      McCroskey    v. 

SosponsiTO  to  One  of  BoTonJ  Connts. —  Sute,  2  Coldw.  (Tenn.)  178. 
Where  an  indictment  contained  four  Intont  to  Mnrdor— Assanlt  with  Doadly 
counts,  the  first  two  charging  an  as-  Weapon. — Under  an  information  charg- 
sault,  in  different  forms,  with  intent  ing  the  accused  with  an  assault  with, 
to  murder,  the  last  two  charging  an  intent  to  commit  murder  a  verdict 
assault  with  intent  to  kill,  and  the  finding  him  *' guilty  of  assault  with  a. 
jury  found  the  prisoner  guilty  on  the  deadly  weapon  with  intent  to  do  bodily- 
last  count,  the  legal  effect  of  the  ver-  harm  "  is  erroneous,  as  such  verdict 
diet  is  an  acquittal  on  the  others,  convicts  him  of  an  offense  other  than 
State  V,  Phinney,  42  Me.  384.  the  one  alleged   in  the  information. 

Where  an  indictment  charges  an  State  v.  Ackles,  8  Wash.  462. 
assault  with  intent  to  murder  and  as-  Intent  to  Kill. — A  verdict  by  which 
sault  with  intent  to  commit  man-  the  prisoner  is  found  *' guilty  of  an 
slaughter,  a  general  verdict  of  guilty  assault  and  battery,  with  intent  to 
is  good,  since  the  crimes  are  of  the  kill,"  without  reference  to  sufficient 
same  nature,  and  the  verdict  will  be  indictment,  and  without  specifying  the 
presumed  to  apply  to  the  higher  of-  means  by  which  the  assault  and  bat- 
fense.  Frolich  v.  State,  11  Ind.  213.  tery  were  committed,  will  not  author- 
But  where  the  accused  was  charged  ize  a  sentence  for  any  offense  beyond 
in  one  count  with  an  assault  with  a  simple  assault  and  battery.  People 
intent  to  commit  murder,  and  in  v,  Davis,  4  Park.  Cr.  Rep.  (N.  Y.)  61. 
another  count  with  a  shooting  with  Biotons  Assanlt  and  Battery. —Under 
intent  to  kill,  which  are  distinct  an  indictment  charging  four  with  riot 
offenses  under  the  Ohio  statute,  and  a  riotous  assault  and  battery  one 
and  the  jury  found  the  defendant  may  be  convicted  of  an  assault  and 
guilty  of  an  *!  assault  with  intent  to  battery  and  the  others  acquitted  gen- 
kill  and  murder  George  Lewis  in  man-  erally.  Shouse  v.  Com.,  5  Pa.  St.  83,. 
ner  and  form  as  alleged,"  etc.,  but  said  distinguishing  King  v.  Seedbury,  i  Ld. 
nothing  as  to  the  charge  of  shooting,  Raym.  484. 

it  was  held  that  the  finding  was  not        2.  Where  the  verdict  found  the  pris- 

sufficient.     Wilson  v.  State,  20  Ohio  26.  oner  guilty  of  an  assault  with  a  knife 

1.  Rex  V.  Duffin.  R.  &  R.  C.  C.  365,  with  intent  to  kill  and  murder,  and 

I  East  P.  C.  437;  Thetge  v*  State,  83  the  jury,  upon  being  polled,  said  that 

Ind.    126.     Compare   Bittick  v.  State,  they  found  the  prisoner  guilty  of  an 

40  Tex.  117.  assault  with  a  knife  without  the  intent 

Aooessory  Before  the  Faet. — Where  an  to  kill  and  murder,  it  was  held  that 

indictment  charged  an  assault  with  a  the  verdict  must  be  set  aside.     Com. 

dangerous  weapon  with  intent  C.  D.  v.  Walsh,  132  Mass.  8. 
to  kill  and  murder,  a  verdict  that  the        But  where,  on  the  trial  of  an   in- 

prisoner  was  guilty  of  being  accessory  dictment  for  an  assault  with  intent  to- 

before  the  fact  to  an  assault  with  in-  kill,  the   jury  returned  a  verdict  of 

tent  to  kill  C.  D.  cannot  be  sustained,  guilty,  and,  the  jury  being  polled,  one 

State  V.  Scannell,  39  Me.  68.    See  also  of  them  said  that  he  assented  to  the 

Hughes  V.  State,  12  Ala.  458.  verdict,  but  doubted  that  the  prisoner 
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doubt  as  to  what  the  jury  means,^  the  verdict  will  be  set  aside ; 
but  it  will  not  be  vitiated  for  mere  surplusage.^ 

6.  Judgment. — The  judgment  must  be  authorized  by  the  verdict 
or  it  will  be  reversed.* 

intended  to  kill  at  the  beginning  of  is  not  uncertain.     Martin    ••  State  46 

the    assault,    but    before    the    affair  Ark.  38. 

•ended  he  thought  he  did  intend  to  An  indictment  for  an  assault  with 

kill,  and  the  juror  concluded  to  ad-  intent  to  commit  murder  in  the  first 

here  to  the  verdict,  it  was  held  that  degree,  but  omitting  the  words   "in 

Jt  was  properly  received.     Henderson  the  first  degree,"  was  held  to  sustain  a 

tr.  State,  12  Tex.  535.  verdict  of  conviction  thereof.     Logan 

1.  Uneertainty. — Where,  upon  an  in-  v.  State,  2  Lea  (Tenn.)  222. 

dictment  for  assault  and  battery,  the  How  Comtnied. — Where   one  count 

verdict  found  the  defendant  "guilty  of  an  indictment  charged  an  assault 

of  an  assault,  but  not  with  the  inten-  and  battery  with  intent  to  kill,  and 

tion  of  injuring  the  parties,  and  not  the  other  count  charged  an  aggravated 

of  battery,"  a  new  trial  was  granted  assault   and    battery,   and    the    jury 

because  there  was  doubt  as  to  what  found  a  verdict  of  guilty  of  assault 

the  jury  meant.     State  v.  Izard,   14  and  battery,  it  was  held  that  this  must 

Rich.  (S.  Car.)  209.  be  construed  to  mean  a  simple,  not  an 

SnAoiontly  Speoifio. — Where  no  dis-  aggravated,  assault.     State  v.  Smalls, 

tinction  is  made  by  the  statute  be-  17  S.  Car.  63. 

tween  an  assault  with  intent  to  kill  8.  Where,  before  a  justice  of  the 

committed  with  malice  aforethought,  peace,  the  jury  returned  a  verdict  of 

and    one    committed   without   malice  "guilty  of  a  breach  of  the  peace,"  it 

aforethought,  a  verdict  of  guilty  of  was  held  to  be  substantially  correct, 

assault  with  intent  to  kill  is  sufficient.  State   v,  Douglass,  i   Greene  (Iowa) 

State  V.  Berning,  91  Mo.  82.  550. 

On  the  trial  of  an  indictment  for  an  Where  the  defendant  was  indicted 

alleged   Assault  and  battery  upon  a  for  an  assault  with  intent  to  kill  and 

person  named,  with  intent  to  murder  murder,  and  the  jury  found  him  guilty 

him,   by  shooting   him  with    a    gun  of  "assault  in  an  attempt  to  commit 

loaded  with  shot  and  powder,  a  ver-  manslaughter,"  it  was  held  that  the 

diet  is  sufficient  if  it  finds  the  "  de-  verdict  was  good  as  a  finding  of  guihy 

iendant guilty  of  assault  and  battery,"  of  the  "assault."    Bedell  v.  State,  50 

without  the  addition  thereto  of  the  Miss.  492. 

phrase  "  as  charged  in  the  indict-  A  verdict  of  guilty  of  "  aggravated 
ment."  Rollins  v.  State,  62  Ind.  46.  assault  and  battery,"  where  no  bat- 
On  an  information  containing  two  tery  was  charged  or  proven,  is  never- 
counts,  a  verdict  in  these  words,  theless  valid;  the  words  "and  bat- 
""  Guilty— with  intent  to  murder,"  be-  tery"  may  be  considered  surplusage. 
ing  responsive  to  the  first  count,  is  Bittick  v.  State,  40  Tex.  117. 
fiot  defective  for  failing  to  use  the  8.  Under  an  indictment  for  an  as- 
words  "with  a  dangerous  weapon,"  sault  with  intent  to  murder,  a  special 
which  are  necessarily  implied.  State  verdict  finding  the  defendant  "guilty 
V,  Smith.  38  La.  Ann.  479.  of  striking  with  a  loaded  whip,  calcu- 
A  verdict  of  "assault  to  kill,  with-  lated  to  produce  death,  without  any 
out  malice,"  instead  of  "  an  assault  cause  of  provocation,"  will  not  author- 
with  intent  to  kill,  without  malice,"  is  ize  a  judgment  of  "guilty  in  manner 
sufficient.  State  v,  Clarkson,  96  Mo.  and  form  as  charged  in  the  indict- 
324, /i^/Z^w^i/in  State  V.  Dooley  (Mo.,  ment."  Scitz  v.  State,  23  Ala. 
1894),  26  S.  W.  Rep.  558.  43* 

A  general  verdict  of  guilty  and  fine  Where    the    defendant    was  found 

of   $1.00   against    a    defendant  who  guilty  of  a  crime  which  in  the  opinion 

is  charged  with  an  aggravated  assault  of  the  court  was  not  included  in  the 

and  also  an  assault  and  battery,  will  one  charged  in  the  indictment,  it  was 

be  presumed  in  the  appellate  court  held  competent  to  sentence  him  for  an 

from  the  smallness  of  the  fine  to  ap-  offense  which  was  included  in  the  in- 

ply  to  the  lowest  grade  of  offense  and  dictment  and  also  necessarily  included 
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IV.    Civil  Aonov  jpob  Da'UGSS—I.  Setting  Forth  Bamages. — In 

an  action  for  assault  and  battery  it  is  :iecessary  to  set  fortli  in  the 
declaration  only  such  damages  as  the  law  will  not  presume  to  be 
the  necessary  or  usual  consequence  of  the  injury  complained  of.^ 

2.  Excessiye  Force,  How  Pleaded. — Where  the  defendant  pleads 
molliter  manus  imposuit  or  son  assault  demesne^  the  issue  as  to 
whether  the  defendant  used  excess  of  force  may  be  raised  by  repli- 
cation de  injuria.  It  is  not  necessary  that  such  excess  should  be 
specially  pleaded.* 

3.  Pleading  Jnitifloation. — Under  a  mere  general  denial,  the 
defendant  cannot  introduce  evidence  tending  to  prove  a  justifica- 
tion of  the  assault.' 

4.  Damages  Eeeo^erable.— The  yxxy  will  award  the  plaintiff 
damages  as  compensation    for   the   injury  done  to  him,^   and 


in  the  verdict.     State  v.  Schaele,   59 
Iowa  608. 

Brronaou  SenteiiM. — Where  the  ver- 
dict of  the  jury  is  in  legal  effect  that  the 
prisoner  is  guilty  of  a  simple  assault 
or  assault  and  battery  and  the  court 
passes  sentence  as  for  a  felony,  it  is 
error  for  which  the  judgment  will  be 
reversed.  People  v.  Wilson,  9  Cal. 
259;  O'Leary  v.  People,  4  Parle.  Cr. 
Rep.  (N.  y.)  187;  Hussy  x>.  People,  47 
Barb.  (N.  Y.)503. 

1.  I  Chitty  PL  438;  9  Greenl.  Ev.  § 
89;  O'Leary  v.  Rowan,  31  Mo.  117; 
Birchard  v.  Booth,  4  Wis.  67. 

Only  so  much  of  statement  of  spe- 
cial damage  should  be  inserted  as  can 
be  proved.  Myers  v,  Goodchild,  8  C. 
&  P-  313.  34  E.  C.  L.  405. 

2.  Hannen  v,  Edes,  15  Mass.  349; 
Curtis  V.  Carson,  2  N.  H.  539;  Dole  v. 
Erskine,  35  N.  H.  503;  Bennett  v.  Ap- 
pleton,  25  Wend.  (N.  Y.)37i;  Mellen 
V.  Thompson,  32  Vt.  407;  Harrison  v. 
Harrison,  43  Vt.  417.  See  Sampson 
V,  Henry,  11  Pick.  (Mass.)  379. 

8.  Thomas  v.  Werremeyer,  34  Mo. 
665;  Hathaway  V.  Hatchard,  160  Mass. 
296;  Cooper  V,  McKenna,  124  Mass. 
284;  Levi  V.  Brooks,  121  Mass.  501. 
See  also  Gray  v.  Ay  res,  7  Dana  (Ky.) 
375;  Schnaderbeck  v.  Worth,  8  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  37;  Moore  v, 
Devoy.  37  How.  Pr.  (N.  Y.)  19;  Roe 
V.  Rogers,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  356;  Schneider  v.  Schultz,  4 
Sandf.  (N.  Y.)  664.  The  burden  of 
proof  of  justification  is  on  the  defend- 
ant.    Blake  v.  Damon,  103  Mass.  199. 

To  an  action  for  assault,  battery, 
and  wounding,  defendants  pleaded 
that  they  gently  laid  hands  on  the 
plaintiff  to  arrest  him  for  felony,  and 


did  him  no  more  injury  than  was  nec- 
essary in  effecting  an  arrest.  Held^ 
that  moUter  manus  imposuit  is  insuf- 
ficient as  to  wounding;  that  the  plea, 
in  order  to  be  good,  should  aver  such 
facts  as  would  show  that  the  wound- 
ing as  well  as  the  assault  was  justifi- 
able. Boles  V.  Pinkerton,  7  Dana 
(Ky.)  453.  See  also  Robinson  tr. 
Hawkins,  4  B.  Mon.  (Ky.)  134. 

4.  Beck  V.  Thompson,  31  W.  Va. 
459,  18  Am.  St.  Rep.  870;  McWiiliama 
«r.  Bragg,  3  Wis.  424;  Vosburg  ».  Put- 
ney, 86  Wis.  278;  Caldwell  v.  Central 
Park,  etc,  R.  Co.  (N.  Y.  C.  PL),  27  N. 
Y.  Supp.  397;  Peterson  v.  Toner,  80 
Mich.  350;  Elliott  V,  Van  Buren,  33 
Mich.  49;  Morgan  v.  Curley,  142  Mass. 
107;  Bell  V.  Martin  (Tex.  Civ.  App., 
1893),  28  S.  W.  Rep.  108;  Galveston, 
etc.,  R.  Co.  V.  McMonigal  (Tex.  Civ. 
App.,  1892),  25  S.  W.  Rep.  341.  See 
also  Townsend  v.  Briggs,  99  Cal.  481. 

ProTOoaUoiL— A  ruling  that  plaintiff 
could  recover  no  damages  for  injured 
feelings  or  mental  anxiety  if  the  as- 
sault was  made  on  provocation  is  not 
one  which  defendant  could  object  to. 
Johnson  v.  McKee,  27  Mich.  471.  See 
also  Dresser  v.  Blair,  28  Mich.  501. 

Huniliation,  eto.— In  an  action  for 
assault  the  jury  in  estimating  dam- 
ages may  consider  any  humiliation  or 
loss  of  reputation  and  social  position 
accruing  to  plaintiff  from  the  commis- 
sion of  the  offense,  though  such  results 
of  the  assault  are  not  pleaded,  and 
there  is  no  evidence  as  to  the  amount 
of  damages  resulting  therefrom.  Kel- 
ley  V.  Kelley  (Ind.,  1893),  34  N.  E. 
Rep.  1009. 

Latent  IigwlM.— In  an  action  for  an 
assault  it  was  error,  in  the  absence  ol 
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exemplary  damages  may  be  granted  in  cases  of  aggravated 
assault.*  The  plaintiff  is  entitled  to  recover  some  damages, 
though  only  an  assault  is  proved,  and  no  special  damage  is 
alleged.* 

supporting  proof,  to  so  charge  the  jury  the  acts  of  the  defendant  because  of 

as   to  give  them  to  understand  that  their  malicious  or  oppressive  charac- 

the  assault  was  necessarily  unlawful,  ter.     Goldsmith  v,  Joy,  6i  Vt.  4S8,  500, 

and  that  so  long  as  they  did  not  exceed  15   Am.  St.    Rep.    923,  citing  Y,zj\  v. 

the  amount  of  damages  claimed  in  the  Tupper,  45  Vt.  275. 

declaration  they  could  allow  what  they  2.  Lewis  9.  Hoover,  3  Blackf .  (Ind.) 

thought  fit  in  view  of  the  possibility  407;  Andrews  v.  Stone,  10  Minn.  52. 

that    latent    injuries    were    inflicted.  Although  a  jury  may  give  merely 

Drew  V,  Comstock,  57  Mich.  176.  nominal  damages,  yet  where  there  is 

JnstiflaUe  Aisaalt. — A  judgment  for  proof  of  an  actual  battery  they  can- 
plaintiff  in  an  action  for  an  assault  not  find  a  verdict  for  the  defendant, 
committed  by  defendant  while  defend-  Dinkins  9.  Debruhl,  2  Nott  &  M.  (S. 
ing  his  possession  was  reversed  for  Car.)  85.  See  also  Birchard  c  Booth, 
an  instruction  permitting  the  jury  to  4  Wis.  67. 

award  to  plaintiff  her  actual  damages,  Szbmi  of  Force. — Where  the  plaintiff 
even  though  defendant  did  not  exceed  made  the  first  assault,  but  there  was 
his  just  rights  in  defending;  and  this,  an  excess  of  force  used  by  the  defend- 
too,  though  there  were  other  iastruc-  ant,  the  plaintiff  may  recover  damages 
tions  inconsistent  with  that.  Phillips  for  such  excess.  Hannen  v.  Edes,  15 
V.  Jamieson,  51  Mich.  153.  Mass.  347;   Curtis  v,  Carson,  2  N.  H. 

Misjoinder. — A     complaint     which  539;  Dole  v.  Erskine,  35  N.   H.  503; 

Slates  facts  constituting  a  cause  of  ac-  Barnett  v,  Appleton,  25  Wend.  (N.  Y.) 

tion  for  an  assault  and  battery,  and  371;  Likes  v.  Van  Dike,  17  Ohio  454; 

also  a  cause  of  action  for  slander,  both  Harrison  v.  Harrison,  43  Vt.  417;  Mel- 

in  the  same  count,  and  alleges  that  len  v.  Thompson,  32  Vt.  407. 

the  plaintiff  was  greatly  injured  in  her  JKeeovery  by  BotSi. — Recoveries  may 

person  and  also  in  her  character  and  be  had  in  cross-actions  for  the  same 

feelings,  and  claims  damages  generally  affray, — by  the  person  assailed  for  the 

for  a  specified  sum,  is  bad  on  demurrer,  assault  and    battery   first   committed 

Brewer  v.  Temple,  15  How.  Pr.  (N.  Y.)  upon  him,  and  by  the  assailant  for  the 

286,  overruled  in  Anderson  v.  Hill,  53  excess  of  force  used  by  the  person  as- 

Barb.  (N.  Y.)  238.  sailed.   Dole  v,  Erskine,  35  N.  H.  503. 

1.  Bundy  v,  Maginess,  76  Cal.  532;  Compare  Elliott   v.    Brown,   2   Wend. 

Elliott   V,  Van   Buren,   33   Mich.  49;  (N.  Y.)  499,  22  Am.  Dec.  644. 

Welch  V,  Ware,  32  Mich.  78;  Johnson  Coonterolaim  by  Defendant. — Slone  v, 

V.  Smith,  64  Me.  553;  Webb  z^.  Gilman,  Slone,  2  Mete.  (Ky.)  339,  holds  that 

80  Me.  177;  Drohn  v.  Brewer,  77  111.  defendant   may  counterclaim  for   as- 

280;  Harrison  v,  "EXy^  120  III.  83;  Mc-  saultand  battery  committed  upon  him 

Williams  v.  Bragg,  3  Wis.  424;  Birch-  by  the  plaintiff  at  the  same  time  and 

ard  V,    Booth,  4  Wis.  67;   Morely  v,  place.    6i7n/ra,  Schnaderbeck  v. Worth, 

Dunbar,     24    Wis.     183;    Crosby    v.  8     Abb.    Pr.    (N.    Y.    Supreme    Ct.) 

Humphreys  (Minn.,  1894),  60  N.  W.  37. 

Rep.  843.    See  also  Corwin  v.  Walton,  Several  Defendants. — If  the  jury  in  a 

18  Mo.  71,  59  Am.  Dec.   285;  Mallett  joint  action  of  assault  and  battery  aS' 

V,  Beale,  66  Iowa  71.     Compare  Beck  sess   the   damages  severally  against 

V,  Thompson,  31  W.  Va.  459,  18  Am.  the  several  defendants  (the  cases  of 

St.  Rep.  870.  them  all  being  before  the  same  jury). 

Defendant's  WealtSi. — In    estimating  it  is   error   unless   a  nolle  prosequi  is 

the  amount  of  punitory  damages,  de-  entered   by  the    plaintiff  against   all 

fendant's  wealth   may  be  considered  but  one,  and   judgment  is  taken  for 

by  the  jury.     Spear  z^.  Sweeney  (Wis.,  the   damages  assessed    against    that 

1894),  60  N.  W.  Rep.  1060.  one,  in  which  case  the  error  is  cuied. 

Hot  Matter   of   Bight.  —  Exemplary  Ammonett   v,    Harris,  i    Hen.  &   M. 

damages  are  not  recoverable  as  a  mat-  (Va.)  488.   See  also  Crooks  v,  Nippolt, 

ter  of  right,  but  are  given  to  stamp  44  Minn.  239.     Compare  Bevin  v,  Lin- 

the  condemnation   of   the  jury   upon  guard,   i   Brev.  (S.  Car.)  $03,  2  Am« 
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If,  on  a  joint  assault  and  battery,  the  plaintiff  severs  his  actions, 
all  the  facts  occuring  at  the  time  of  the  assault  and  battery  may 
go  to  the  jury  at  the  trial  of  either  of  the  actions.^ 

Dec.  684;  Coz  V.  Cooke,  i  J.  J.  Marsh,  judgment  against  any  one  of  them 

(Ky.)  360.  pro  melioribus  damnis,     Ammonett  v. 

Where  one  of  two  defendants  de-  Harris,  i  Hen.  &  M.  (Va.)488. 

faulted,  and  final  judgment  was  ren-  1.  Barnes  v.  Gray,  5  Har.  &  J.  (Md.) 

dered  against  him,  and,  after  a  ver-  357. 

diet  returned  against  the  other  defend-  The  plaintiff  may  sue  one  or  all  or 

ant,  a  separate  judgment  was  rendered  any  number  of  the  parties,  and  may 

against  him,  it  was  held  that  the  pro-  enter  a  nolle  prosequi  as  to  some  and 

ceedings  were    erroneous.     Allen  v,  proceed  against  the  others.     The  jury 

Wheatley,  3  Blackf.  (Ind.)  332;  Flem-  may  find  some  guilty,  but  they  cannot 

ing  V,  McDonald,  $0  Ind.  278.  assess  the  damages  according  to  the 

In  a  joint  action  of  assault  and  bat-  different  degrees  of  guilt,  but  must 

tery  against  twelve   defendants,   the  assess    entire   damages.      Palmer    v. 

process  having  been  served  on   two  Crosby,  i  Blackf.  (Ind.)  139. 

only,  and  they  having  come   in  and  Where  several  defendants  in  tres- 

pleaded   not  guilty,   the    jury  found  pass  plead  one  plea  and  a  joint  verdict 

them  guilty  in  general  terms  and  as-  and  damages  are  found  against  all, 

sessed  damages  against  them  jointly,  the  judgment  must  pursue  it  and  be 

The   plaintiff,   in  consequence  of  an  rendered  jointly  against  all.     In  such 

order  of  court,  released  a  part  of  the  case,  if  the  verdict  be  set  aside  as  to 

damages    to    those    defendants    (not  part,  no  judgment  can  be   rendered 

mentioning  the  others),  and  took  jndg-  against  the  others.     Cunningham  tr. 

ment  against  them  for  the  balance.  Dyer,  2  T.  B.  Mon.  (Ky.)  50. 

After  this  he  could  not  proceed  to  ob-  In  a  trial  for  assault  and  battery,  a 

tain  additional  damages  against  any  verdict  that   *'We  of    the  jury  find 

of  the  other  defendants.      But  if  he  against  the  defendants  A.  and  B.  $500 

had  not  taken   judgment,   he   might  in  damages,  and  find  C.  and  D.  not 

have  had  damages  assessed  on  other  guilty,"  warrants  a  judgment  against 

writs  of  inquiry  or  issues  against  the  A.  and  B.  Singleton  v.  Sodusky,  7  J.  J. 

other  defendants,  and  finally  taken  Marsh.  (Ky.)  341. 
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on  those  titles, 

1.  GoMnre  nr  TThdeb  the  ABsierasvT^l.  Oenertlly.— Where  a 

debtor  executes  a  deed  of  trust  or  asstgnm^it  for  the  benefit  of 
his  creditors  it  is  their  privilege  to  treat  the  conveyance  as  void 
and  disregard  the  clainM  of  the  trustee  or  assignee,  or  to  accept 
its  provisions  and  hold  him  accountable  for  the  due  execution  of 
the  trust.* 

2.  How  to  Come  in — The  Oountl  Bnln. — It  may  be  stated  as  a  gen- 
eral rule  that  when  a  debtor  makes  a  voluntary  assignment  of  his 
property  and  the  creditors  choose  to  claim  the  benefit  of  its  pro- 
visions they  must  comply  with  its  terms** 

1.  Geisse  v.  Beall,  3  Wis.  390.  fndependent,  distinct  rights  to  which 

Mnst    Aooept    or    Sfjeot.  —  Though  such  others  nuiy  be  enticed.   They  are 

creditors  have  the  right  of  election,  concluded  by  such  election.    Hatchett 

they  must  accept  or  reject  the  benefits  v.  Blanton*  79  Ala.  493;  Watts  v.  Bu- 

of  the  trust  as  an  entirety.   They  can-  faula  Nat.  Bank,  76  Ala.  ^4;  Cava- 

not  elect  to  claim  under  tb%  coav»y>*  BSffli  ik  Mtvnom,  67  How.  Pr.  (M.  Y. 

ance  the  rights  given  by  it  and  repu-  SupretEie  Cu)  341. 
diate  it  so  far  as  it  passes  rights  to        8.   few ett  v«  Woodward,  i  Edw.  Ch. 

others   which    are    inconsistent   whh  (N.  r.>i95. 
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FrMeatation  of  daim. — The  election  to  come  in  under  the  assign- 
ment may  be  made  in  several  ways.  Probably  the  most  usual 
way  is  by  presentation  of  the  creditor's  claim  or  demand  for  pay- 
ment of  dividend.* 

VotiM  of  ConseAt. — The  creditors  may  also  signify  their  consent 
by  giving  notice  thereof  to  the  assignee  or  trustee.* 

AooopUBM  of  Bonoflti. — And  it  would  also  seem  that  acceptance  of 
a  benefit  under  the  assignment  is  equivalent  to  an  election  to  come 
in  under  it.* 

Bocoming  Party  to  Aidgnmont. — Very  frequently  the  deed  of  trust 
or  assignment  provides  that  the  creditors  intending  to  take  ad- 
vantage of  its  provisions  shall  become  parties  thereto,  and  in  such 
case  the  assent  of  the  creditors  to  the  assignment  may  be  ex- 
pressed by  their  becoming  parties.* 

3.  Time  to  Come  in. — There  are  some  adjudications  to  the  effect 
that  if  an  assignment  is  made  for  the  benefit  of  only  such  credi- 

1.  See  Mills' Ann.  Stat.  Colo.,  iSgi.g  that  date  a  creditor  wrote:  **  We,  the 
175 ;  Rev.  Stat.  Fla.  1892,  §3311;  Hurd*s  assignees,  received  this  morning  a 
Rev.  Stat.  111.  1893,  p.  166,  §  2;  Mc*  letter  stating  that  you  were  the  assign- 
Clain's  Ann.  Code  Iowa  1888,  g  5305;  ees  of  Brown  &  Agnew  (the  firm  as- 
Rev.  Stat.  Mo.  1889,  §  443;  Cons.  Stat,  signing)  and  that  the  release  would 
Neb.  1893,  §246;  Pub.  Stat.  N.  H.  1891,  expire  at  12  o'clock  M.  this  day.  As 
p.  56,^  16;  Rev.  N.  J.  1887,  p.  40,  §  21:  there  has  been  no  schedule  of  their 
Laws  New  Mex.  1889,  c.  71,  §§  19,  25;  affairs  presented  to  us  or  any  assign- 
Giauque's  Rev.  Stat.  Ohio  1894,  %  6352;  ment  release  offered  us  for  signature. 
Hill's  Ann.  Laws  Oreg.  1887,  ^  3x75;  therefore  we  now  and  by  this  writing 
Laws  R.  I.  1887,  c.  631,  g§  2,  3;  Sayles'  agree  to  become  a  party  to  the  assign- 
Civ.  Stat.  Tex.  1888,  art.  65^;  Laws  ment  and  release  on  condition  of  the 
Wyo.  1890,  c.  51,  $  16.  same  paying  25  per  cent  dividend  on 

9.  Rev.  Stat.  Ariz.  1887,  §  22;  Cava-  our  claim,  and   this   shall   be   a  full 

nagh  V.  Morrow,  67  How.  Pr.  (N.  Y.  •  ♦  •  discharge   from   all  claims   we 

Supreme   Ct.)  241;  Sayles'  Civ.  Stat,  may  have  against  the  firm  of  Brown 

Tex.  1S88,  65/.  &  Agnew,   the  same   as   if   we   had 

8.  Wilson   Brothers*    Woodenware,  signed   the  release  in   your  hands." 

etc.,  Co.  V.  Daggett,  9  Civ.  Pro.  Rep.  Heldy  inoperative  as  a  release,  because 

(N.  Y.  City  Ct.)  408;  Sayles'  Civ.  Stat,  not  under  seal  and  because  it  was  on  a 

Tex.  t888,  65/.  condition.     Agnew  v.  Dorr,  5  Whart. 

In  Wallace  v,  Cummlng,  27  La.  Ann.  (Pa.)  131. 
631,  it  was  held  that  creditors  maybe-  M^  to  Baleasa. — The  offer  to  re- 
come  parties  otherwise  than  by  actu-  lease,  made  by  a  creditor  to  the  tms- 
ally  signing  the  instrument,  as  by  com-  tee  under  an  assignment  for  the  bene- 
ing  in  for  a  dividend,  and  when  credi-  fit  of  such  creditors  as  should  release 
tors  were  informed  of  the  conditions  within  a  particular  time,  the  trustee 
on  which  the  debtors  had  assigned  having  undertaken  to  prepare  and 
their  property  and  accepted  their  pro  have  ready  a  release,  and  who  failed 
rata  from  the  assignee  without  reser-  so  to  do,  is  not  sufficient  to  entitle  the 
vation  they  made  themselves  parties  creditor  who  did  not  execute  the  re- 
to  the  agreement  and  could  not  there-  lease  to  come  in  under  the  trust, 
after  repudiate  its  obligations.  Pearpont  v.  Graham,  4  Wash.  (U.  S.) 

4.  Cavanagh  v.  Morrow,  67    How.  232. 
Pr.  (N.  Y.  Supreme  Ct.)  341.  Acceptance  of  the  trust  by  the  trus- 

Iniuffloioiiey  of  Eeloasa. — A   firm   as-  tee,  who  was  also  a  creditor,  will  not 

signed  all  its  estate  for  the  benefit  of  entitle  hfm  to  the  benefit  of  the  trust 

such   creditors   as   should    execute  a  if  he  has  failed  to  execute  the  release 

full   release  and   discharge  of    their  in    time.       Pearpont    v.    Graham:    4 

debts  on  or  before  a  certain  date.    On  Wash.  (U.  S.)  232. 
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tors  as  shall  become  parties  by  executing  it  within  a  specified 
time,  the  creditors  who  execute  it  within  that  time  acquire  vested 
rights  to  share  the  assigned  property  among  themselves  with- 
out the  participation  therein  of  any  one  else,  and  that  a  creditor 
cannot  by  becoming  a  party  thereto,  after  the  expiration  of  the 
time  limited,  acquire  any  rights  in  the  estate.^ 

On  the  other  hand,  it  has  been  held  that  even  though  a 
creditor  has  notice  of  the  trust  and  refuses  to  accept  its  pro- 
visions, he  nevertheless  has  a  claim  upon  the  surplus,  if  there 
is  any,  after  the  satisfaction  of  the  debts  of  the  creditors  who 
assented.* 

Stointory  ProTiiloiii  m  to  Time. — In  the  states  of   Illinois,^  lowa^^ 

1.  Battles  V.  Fobes,  21  Pick.  (Mass.)  assignment  be  made  for  the  benefit  of 
239;  Phenix  Bank  v.  Sullivan,  9  Pick,  such  creditors  as  shall  execute  a  re- 
(Mass.)  410;  Dedham  Bank  v.  Rich-  lease  within  a  given  time,  one  to 
ards.  2  Met.  (Mass.)  105.  See  also  whom  a  debt  is  actually  due  and  who 
Hewlett  V,  Cutler,  137  Mass.  285;  releases  within  the  time,  but  after- 
Mather  V,  Pratt,  4  Dall.  (U.  S.)  224;  wards  takes  up  notes  drawn  and  in- 
Baker  v.  Freeman,  35  Me.  485:  Wilson  dorsed  by  him  for  the  accommodation 
-V.  Kneppley,  10  S.  &  R.  (Pa.)  439;  of  the  assignor,  is  not  entitled  to  a 
Pfiefer  v,  Dargan.-i4  S.  Car.  44.  dividend  of  his  estate  upon  the  notes 

Boqnest  to  Ezoonto  before  Bis^bntioii.  thus  taken  up.     Stoddart  v.  Allen,  i 

— The  mere  fact  that  no  distribution  Rawle  (Pa.)  258. 

bas  been  made  before  the  creditor  re*  Ezeentiiif  Belease  after  Time  Speeified 

<iuests  permission  to  execute  the  as-  — ^fff(^  0^  Claim, — Where  an  assign- 

signment  does  not  alter    the    rules,  ment  is  made  for  the  benefit  of  such 

Phenix    Bank    v.   Sullivan,   9    Pick,  creditors  as  shall   execute   a  release 

(Mass.)  410.  within  a  certain  time,  a  creditor  who 

Mistake  or  Aecident  as  Bxeose  for  Fall-  signs  the  release  after  expiration  of 
lire  to  Ezeoute. — A  creditor  who  has  such  time  takes  nothing  under  the  as- 
not  executed  an  assignment  within  the  signment.  but  the  release  will  never- 
time  specified,  though  his  failure  to  do  theless  be  valid  and  binding  on  him. 
8c  is  because  of  accident,  mistake,  or  Coe  v.  Button,  i  S.  &  R.  (Pa.)  397. 
want  of  notice,  cannot  after  the  expi-  The  English  Doctrine, — It  seems  that 
ration  of  such  time  become  a  party  to  the  English  courts  are  more  indulgent 
the  instrument  and  claim  a  portion  of  in  treating  the  time  as  not  of  the 
the  trust  property,  where  he  cannot  essence  of  the  contract  and  in  permit- 
deliver  the  consideration  therefor,  or  ting  creditors  to  accede  to  and  execute 
where  he  has  enjoyed  all  the  privi-  the  deed  after  the  time  limited  there- 
leges  of  which  the  contract  would  for  has  elapsed.  Easton  First  Nat. 
have  deprived  him  had  he  entered  Bank  v.  Smith,  133  Mass.  31,  citing 
upon  it  within  the  time  specified.  Whitmore  v,  Turquand,  i  J.  &  H.  444: 
Easton  First  Nat.  Bank  v.  Smith,  133  In  re  Baber's  Trust,  L.  R.  10  Eq.  554: 
Mass.  26.                                                      '  Biron  i\  Mount,  24  Beav.  642. 

Where  a  creditor,  in  consequence  of  2.  De  Caters  v.  De  Chaumont,  2 
want  of  notice,  mistake,  or  accident,  Paige  (N.  Y.)  490. 
was  unable  to  comply  wiih  the  terms  8.  All  creditors  who  shall  not  ex- 
prescribed  within  the  time  limited,  and  hibit  their  claims  within  three  months 
where  he  has  done  nothing  inconsist-  from  the  publication  of  notice  of  the 
<ent  with  an  acceptance  of  the  pro-  assignment  shall  not  participate  in 
visions  made  in  his  favor,  he  will  be  the  dividends  until  after  the  payment 
entitled  to  his  share  of  the  fund,  pro-  in  full  of  all  claims  presented  and 
vided  he  signifies  his  election  to  come  allowed  within  that  time.  Hurd's  Rev. 
in  under  the  assignment  within  a  Stat,  (III.)  1891,  §  10. 
reasonable  time.  De  Caters  v,  De  4.  Under  McClain*s  Ann.  Code 
Chaumont,  2  Paige  (N.  Y.)490.  Iowa,  section  2126,  providing  that  all 

Taking  up  Hotee  after  Beloaee. — If  an  creditors  who  shall  not  exhibit  their 
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Mtssouriy^  New  Hampshire^  New  Jersey^  New  York^^  Ne-^ 
braska,^  Ohio^^  Texas^  and  Wyoming^  there  are  statutes  regu- 
lating the  time  of  filing  claims  under  the  assignment  and  declar- 
ing  the  effect  of  failure  to  come  in  within  the  time  limited. 

claim  within  three  months  from  the  portionately  with  any  dividend  there- 
publication  of  notice  of  the  assign-  after  declared.  N.  J.  Revis.  1878,  § 
ment  shall  not  participate  in  the  divi-  20. 

dends    until   after    the    payments   in  4.  Under  a  statute  empowering  the 

full  of    all  claims  presented    within  county  judge  to  authorize  the  assignee 

that  time  and  allowed  by  the  court,  to  advertise  for  creditors  to  present 

claims  entitled  to  share  in   the   first  their  claims,   etc.,   it   has  been   held 

dividends  are  only  those  filed  within  that  the  assignee  cannot  be  discharged 

three  months  from  the  first  publication  until   he  has  advertised   for    claims. 

of  notice.     In  re  Assignment  of  Holt,  Matter  of  Groencke,  5  Ab'b.  N.   Cas. 

45  Iowa  301.     See  also  Conlee  Lum-  (N.  Y.  C.  PI.)  298.     See  also  Luding- 

ber  Co.  v.  Meyer,  74  Iowa  403;  Mc-  ton's  Petition,  5  Abb.   N.  Cas,  (N.  Y. 

Kindley  v,  Nourse,  67  Iowa  118.  C.  PI.)  3q3. 

1.  In  Missouri  the  creditors  must  5.  Any  claim  not  presented  within 

present  their  claims   to  the  assignee  the  time  fixed  by  law  is  barred  from 

for  allowance  at   the  time  and  place  consideration  in  settling  the  assigned 

designated,    otherwise     they    cannot  estate  or   participating    in    any  divi- 

share  in  the  assigned  estate.    A  credi-  dend.     Cons.  Stat.  Neb.  1893,  %  346. 

tor  who  for  good  cause  fails  to  lay  a  But  where  the  creditor  is  without 

claim  before  the  assignee  may  at  anv  laches  in   not   filing  in  time  he  may 

time  before  declaration  of  final  divi-  nevertheless  present  his  claim  and  re- 

dend  prove  his  claim,  and  the  remain-  ceiye   his   share  of  the  assets  unad- 

ing  dividend  will  be  paid  thereon,  as  ministered.       Elwood    v.    Marsh,   31 

in  the  case  of  other  allowed  claims.  Neb.  134. 

Rev.  Stat.  Mo.  1889,  §  443.  6.     Creditors    shall    present     their 

The  Dotormination  of  what  ii  "Good  claims  within  six  months  after  the 
CaoM "  for  admitting  proof  of  a  claim  publication  of  notice  of  the  assign- 
after  the  expiration  of  the  time  fixed  ment  provided  for,  unless  further  time 
by  notice  for  proving  claims  is  within  is  allowed  by  the  court.  Groque's 
the  discretion  of  the  assignee.  Fourth  Stat.  Ohio,  Vol.  2,  §  6352.  But  w hat- 
Nat.  Bank  v,  Scudder,  15  Mo.  App.  ever  a  creditor  may  lose  by  not  pre- 
463.  senting  his  claim  for  allowance  within 

8.  Any  claim  not  proved  within  two  the  statutory  period  by  reason  of  a 
months  may  be  proved  at  any  time  partial  settlement  of  the  trust  he  may 
before  the  final  dividend.  The  proof  come  in  at  any  time  for  at  least  his 
of  a  claim  shall  not  affect  any  divi-  equitable  share  in  the  assets  unad- 
dend  already  made,  but  in  any  subse-  ministered  and  not  properly  disposed 
quent  dividends  the  claim,  if  allowed,  of  at  the  time  he  presents  or  ^prose- 
shall  be  a  preferred  claim  for  divi-  cutes  his  claim  for  allowance  in  the 
dends  equal  to  those  which  have  been  mode  prescribed  by  the  statute, 
previously  made  upon  like  claims.  Owens  v,  Ramsdell,  33  Ohio  St.  439. 
Pub.  Stat,  of  N.  H.  1891,  p.  561,  §  See  also  Lahn  v.  Johnston,  32  Ohio  St. 
16.  590. 

3.  In  New  Jersey  failure  to  exhibit  7.  Creditors  not  making  known 
claims  within  three  months  after  the  as-  their  consent  in  writing  within  four 
signment  bars  the  right  to  a  dividend,  months  after  publication  of  notice  of 
except  where  there  is  a  surplus  after  the  assignment  take  no  benefit  there- 
the  allowed  claims  are  paid,  or  there  under;  but  if  they  have  no  actual  notice 
is  some  other  estate  unaccounted  for  they  may  make  known  their  assent 
by  the  assignee  before  distribution;  in  any  time  before  distribution.  Sayles' 
which  case  the  creditor  is  entitled  to  a  Civil  Stat.  (Tex.)  1888,  65^.  See  San- 
ratable  proportion  therefrom.  If  he  born  v,  Norton,  59  Tex.  308. 
omit  to  file  his  claim  within  the  pre-  8.  Creditors  are  not  entitled  to  divi- 
scribed  time  he  may  present  it  any  dends  from  the  assigned  estate  unless 
time  before  a  final  dividend  is  de-  they  file  their  claims  within  six  months 
Glared,  and  such  claim  will  share  pro-  after  notification  to  do  so  or  unless 
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n.  Suits  to  Pboteot  Absioheb  Pbopbbtt— 1.  Baits  by  AMignee. — 

It  is  a  universal  rule  that  the  assignee  may  prosecute  such  legal 
proceedings  and  suits  as  may  be  necessary  to  collect  the  debts 
and  recover  the  trust  property.* 

the  time  therefor  is  extended  by  the  23;   Richards  v.  La  Tourette,  53  Hun 

court.      Laws  Wyoming  1890,  c.  51,  (N.  V.)  634,  6  N.  V.  Supp.  937;  Fay  v. 

§  t6.  Grant,  53  Hun  (N.  Y)  44;  Hoogland  v, 

1.  Alabama,— \.o\i\%\\\\t.  Mfg.  Co.  ».  Trask,   6  Robt.  (N.  Y.)  543,  48  N.  Y. 

Brown  (Ala.,  1893),  13  So.  Rep.  15.  686;    Mills    r.  Goodenough  (Supreme 

Arkansas, — Clayton   v.  Johnson,  36  Ct.),  9  N.  Y.  Supp.  764;  Lewis  v.  Gra- 

Ark.  423.  ham,  4  Abb.  Pr.  (N.  Y.   C.   PI.)  106: 

Colorado, — Jaines  v,  McPhce,  9  Colo.  Cunningham    v.  McGregor,   12  How. 

486.  Pr.  (N.  Y.  Super.  Ct.)  305;  Whittaker 

Florida, — Robinson  v.  Nix,  22  Fla.  r.  Merrill,  30  Barb.  (N.  Y.)  389;  Arthur 

323.  V,  Brooks,  14  Barb.  (N.  Y.)  533;  Og- 

Illinois, — Boyden  v.  Frank,  20  111.  den  v.  Prentice,  33  Barb.  (N.  Y.)  160. 

169.  North  Carolina, — Hartness  v,  Wal- 

Indiana, — Wheeler  v,  Hawkins,  loi  lace,  106  N.  Car.  427. 

Ind.  486;  Foster  v.  Brown,  65  Ind.  234;  Ohio, — Floyd  v.  Smith,  9  Ohio  St. 

Cooper     V,     Perdue,     114    Ind.    207;  546;  Bancroft  v.  Blizzard,  13  Ohio  30; 

Wheeler    v,    Hawkins,  116    Ind.  515;  Union  Cent.  L.  Ins.   Co.  v,  Jones,  35 

Jewett  V,  Perette,  127  Ind.  97.  Ohio  St.  351:   Fuller    v,  Steiglitz,  27 

Iowa, — Price  v,  Parker,  li  Iowa  144;  Ohio  St.  355. 

Rumsey  v.  Town  (Iowa),  20  Fed.  Rep.  Pennsylvania, — Klapp  r.Shirk.i3Pa. 

561.  St.  588;  Wilmarth  v,  Mountford,  8  S. 

Kansas, — Rogers  v,  Coates,  38  Kan.  &  R.  (Pa.)  124;  Farmers'  Deposit  Nat. 

232.                                                       •  Bank  v,  Penn.  Bank,  123  Pa.  St.  283; 

Maryland,  —  Fidelity,    etc.,    Co.    v,  Franklin  Sav.  Bank  v.   Bridges  (Pa., 

Haines  (Md.,  1894),  28  Atl.  Rep.  393.  1887),  6  Cent.  Rep.  765. 

Massachusetts, — Dimmock  v,  Bixby,  South  Dakota, — Dawley   v,  Sherwin 

20  Pick.  (Mass.)  368.  (S.   Dak.,  1894),  59  N.  W.   Rep.   1027. 

Michigan, — Powell  v,  Williams,  99  Wisconsin. — Norton  v,  Kearney,   10 

Mich.  30;  Gott  V,  Hoschna,  57  Mich.  Wis.  443;  Jones  v,  Costigan,  12  Wis. 

413;  Butler  V,  Wendell,  57  Mich.  66;  677;  Smith  t/.  Chicago,  etc.,  R.  Co.,  23 

Farrell  Foundry,  etc.,  Co.  v.  Preston  Wis.  267;   Charles    Baumbach  Co.  v. 

Nat.   Bank.  93  Mich.    582;    Kinter  v.  Miller,  67  Wis.  449;  Vernon  v,  Upson, 

Pickard,  67  Mich.   125;    Sweetzer  v,  60  Wis.  418;  Kloeckner  z^.  Bergstrom, 

Camp.    (Mich.,    1886),    5  West.    Rep.  67  Wis.   197;   Frost   v.  Citizens'  Nat. 

589.  Bank,  68  Wis.  234. 

Minnesota,  —  Martin    v,    Pillsbury,  If  by  a  fradulent  mortgage  or  pay- 

23  Minn.  175;  Langdon  v,  Thompson,  ment,  or  the  secretion  of  property,  the 

25  Minn.  509;  In  re  Van  Norman,  41  whole  assets  of  the  assignor  are  not 
Minn.  494;  Rohrer  v,  Turrill,  4  Minn,  assigned  and  delivered  by  him  to  the 
407;  Greaves  V.  Neal,  57  Fed.  Rep.  816.  .assignee,  the  assignee  is   the  proper 

Missouri, — Smith  v,  Spengler,  83  Mo.  person  to  take    action  to  bring  such 

408;    Lionberger    v,     Broadway  Sav.  assets  within   and  under    his  control 

Bank,  10  Mo.  App.  508.  for  the  purposes  of  his  trust.     Sweet- 

Nebraska, — Wells  v.  Lamb,  18  Neb.  zer  v,  Higby,  63  Mich.  19. 

352;  Morehead  v,  Adams,  18  Neb.  569.  ,      Where  the  assignor  has  neglected  to 

New  Jersey, — Garretson  v.  Brown,  comply  with  his  agreement  to  furnish 

26  N.  J.  L.  425,  27  N.  J.  L.  644;  Smith  an  inventory  of  the  assigned  prop- 
V,  Woods,  42  N.  J.  Eq.  563;  Grant  v,  erty,  the  assignee  may  proceed  by  bill 
Crowell,  42  N.  J.  Eq.  524;  Kalmus  v,  of  discovery  and  obtain  a  delivery  of 
Ballin(N.  J.,  1894),  28  Atl.  Rep.  791;  the  books  and  securities.  Ke^es  v. 
Van  Winkle   v,  Armstrong,  41  N.  J.  Brush,  2  Paige  (N.  Y.)3ii. 

Eq.  402.  Michigan  Statnto.— Under  the  assign- 

New  York, — Becker  v.  Koch,  104 N.  ment  law  of  Michigan,  g  3,  it    is  de- 

Y.  394;   Richards   v.  La  Tourette,  119  clared  that  *' every  such   assignment 

N.    Y.    54:   Emerson    v,    Bleakley,    5  shall  confer   upon    the   assignee   the 

Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.),  362;  right  to  recover  all  property  or  right 

Wakeman  v.  Grover,  4  Paige  (N.  Y.)  or  equities  in  property  which  might  be 
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The  Nattrt  of  tlio  SoBiodiei  which  he  must  pursue  is  of  course 
correlative  to  and  governed  entirely  by  the  nature  of  the  as- 
signment under  which  he  takes.  Thus,  as  assignee  of  an  insol- 
vent corporation,  he  may  sue  to  recover  unpaid  subscriptions;^ 
or  where,  by  virtue  of  his  trust,  he  is  tenant  in  common  of  real 
estate  he  may,  upon  proper  showing,  obtain  an  order  from  the 
court  to  bring  and  maintain  an  action  for  partition,* 

2.  Usual  Ilorms  of  Action— ar.  Generally.— Although,  as  has 
been  said,  the  nature  of  the  remedies  which  the  assignee  must 
pursue  in  fulfilling  the  duties  of  his  trust  is  somewhat  restricted 
by  the  nature  of  the  trust  itself,  yet  the  remedies  may  be  gener- 
ally divided  into  three  classes. 

b.  Replevin. — The  assignee  may  maintain  an  action  of  re- 
plevin to  recover  possession  of  goods  that  passed  to  him  under 
the  assignment,*  the  necessary  steps  before  bringing  such  actions 

reached  or  recovered  by  any  of  the  ProoeodiogB  by  Stockholders. — In  An 
creditors  of  such  assignor,*'  Root  v,  action  by  an  assignee  of  an  insolvent 
Potter,  5g  Mich.  504;  and  he  may  pur-  corporation  to  recover  unpaid  Sub- 
sue  the  fraudulent  interests  of  third  scriptions  it  is  no  objection  to  the  ac- 
persons  directly  without  reference  to  tion  that  some  of  the  corporation 
otherlegalproceedings.Scott V.Cham-  creditors  have  proceeded  ag&inst  the 
bers,  62  Mich.  538.  stockholders  by  motion.     Lionberger 

Aetion  of  Trovsr. — The  assignee  un-  v.  Broadway  Sav.  Bank>  10  Mo.  App. 

der  an  assignment  for  the  benefit  of  4^* 

creditors   can  maintain  an  action  of  Statute  of  LimitatiOtts.— Where    the 

trover  to  obtain  the  full  value  of  the  assignee  of  an  insolvent  corporation 

assigned   property  from   a   stranger,  brought    an  action  to  recover  stock 

Coots  V,  Radford,  47  Mich.  37.  subscribed  for  before  the  assignment, 

Motives  for  Atflignmsnt. — Upon  an  ac-  which  assignment  occurred  more  than 

tion  by  the  assignee  to  recover  prop-  six  years  before  the  action — held^  that 

erty  that  passed  to  him  under  the  as-  the   statute   of  limitations  was  a  bar 

signment,  an  inquiry  into  the  motives  to  such  action.     Franklin  Sav.  Bank 

that  led  to  the  assignment  is  imma-  9.    Bridges  (Pa.,  1887),  6  Cent.  Rep. 

terial,  and  will  not  be  allowed.  Thomas  765. 

V.  Talmadge,  16  Ohio  St.  433.  8.  Jewetl  v,  Perrette,  127  Ind.  97. 

BoUsfatLaw. — The  assignee  cannot  Ittrootion  of  Court.-- But  he  cannot 

maintain  an  action  at  law  to  recover  maintain  such  action  for  partition  as 

the  value  of  goods,  the  title  of  which  a  matter   of   course,  but  it   must  be 

has  passed  from  his  assignor  prior  to  made  to  appear  that  it  will  be  for  the 

the  date  of  the  assignment,  no  matter  interest  of   the  trust,  and  that  he  is 

how  fraudulent   the  assignment  may  acting  under  the   direction  of  court, 

have  been.    Charles  Baumbach  Co.  v,  Jewett  v.  Perrette,  127  Ind.  99. 

Miller.    67  Wis.     449;   Kicockner   v,  8.  Price    v.    Parker,  11   Iowa   145; 

Bergstrom,  fi7Wis.  197.  Boyden    v.   Frank,  20  111.  App,  169; 

Suits  aguinit    Assignor's    Fartatr. —  Kinter    v.    Pickard,  67    Mich.     135, 

The  assignee  has  no  power  to  bring  Emerson  v.  Bleakley,  5  Abb.  Pr.  N. 

suits,  either  in  law  or  in  equity  against  S.  (N.  Y.  Ct.   App.)    362;   Morehead 

the  partners  of  the  insolvent  assignor  v.    Adams,    18   Neb.    569;    Wells   v, 

for  the  purpose  of  securing  payment  Lamb,  18  Neb.  352;  Bancroft  v.  Bliz- 

of  debts  due  the  assignor,  or  in  any  card«  13  Ohio  40. 

other  manner  enforce  such  payments.  Snbjoet  to  laiBt  Sales   as  Suits   by 

Lund  V,  Skanes  Enskilda  Bank,  96  III.  Others. — A  replevin  suit  brought  by  an 

1S3.  assignee  is  subject  to  the  same  rules 

i.    Lionberger    v,    Broadway    Sav.  as  a  suit  brought  by  any  other  liti- 

Bank,  10  Mo.  App.  499;  Franklin  Sav.  gant.    The  law  entitles  a  defendant  in 

Bank  v.   Bridges  (Pa.,  1887),  6  Cent,  replevin   to  litigate    not  merely  the 

Rep.  765;  Shockley  V.  Fisher,  75  Mo.  right  of  possession,  but  the  right  of 

498.  property*    and   the   assignee,  having 
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being  in  some  states  regulated  by  statutory  provisions.^ 

c.  Suits  to  Avoid  Attachment  Proceedings. — ^The  as- 
signee may  maintain  an  action  for  the  discharge  and  relief  of 
property  which  passed  to  him  under  the  assignment,  and  which 
is  held  under  attachment  process.*     And  he  may  maintain  such 

adopted  that  form  of  action,  must  be  for  the  goods.    Clayton  v.  Johnson,  36 

held  to  have  adopted  it  with  all  its  in-  Ark.  423.  But  where  the  trustee  failed 

cidents.  Boyden  v,  Frank,  20  111.  App.  to  file  the  schedule  before  he  brought 

177*  the  action  of  replevin — Atld^  that  he 

]>eath    of    Aisignoo   Pending   8nit.—  had  no  right  to  maintain  his  action. 

Where  an  assignee  under  an  assign-  Thatcher  v,  Franklin,  37  Ark.  64. 

roent    for    the    benefit    of    creditors  Iowa. — Where    the    assignee     took 

brought  an  action  of  replevin  against  possession   of   the  goods  it  was  held 

the  sheriff  for  the  tortious  taking  of  evidence  of  his  acceptance,  and  that 

the    assigned    goods — held,  that  the  he  might  bring  an  action  of  replevin 

cause  of  action  did  not  abate  (2  Rev.  for  the  same,  without  filing  an  inven* 

Stat.   447,   g  i)   upon    the  death    of  tory    or   bond.     Price    v.    Parker,  11 

the  assignee.     Emerson  v.  Bleakley,  Iowa  145. 

5  Abb.  Pr.  N.  S.  (N.    Y.   Ct.   App.)  Indiana.— Under  the  Act  1859  (i  Rev. 

362.  Stat.  1876,  p.  142),  §  2  declares  that  all 

No  Demand  Kooosiary.— In  an  action  assignments   under    this  act  '*  shall, 

of  replevin  by  an  assignee  against  a  within  the  execution  thereof,  be  filed 

constable  who  has  levied  upon  goods  with    the  recorder  of  the  county  in 

in  the  possession  of  the  debtor  there  which  the  assignor  resides,"  etc.,  and 

is  no  demand  necessary  before  the  in-  "that  no  assignment  under  this  act 

stitution  of  the  suit.  Bancroft  v.  Bliz-  shall  convey  to  the  assignee  any  inter- 

zard,  13  Ohio  40.  est   in  the  property  so  assigned  until 

Froporty  Traniforrod  Prior  to  Assign-  such  assignment  is  recorded."    Held, 

ment.  —  Under    c.    1170,    Wis.    Laws  that  where   the  assignment  was  not 

1882,  the  assignee  has  all  the  rights  recorded  till  three  days  after  the  prop- 

which  creditors  would  have  to  bring  erty  had  been  legally  taken  on  execu- 

and  maintain  an  action  to  avoid  fraud-  tion,  that  the  assignee  could  not  re- 

ulent  consequences  and  transfers,  but  plevy  the    property    from    an   officer 

this  statute  does  not  give  the  assignee  holding  by  virtue  of  su.ch  execution. 

a:ny  title    or    right  of   possession    in  Forkner  v,  Shafer,  56  Ind.  120;   New 

property      fraudulently     transferred  v,  Reissner;  56  Ind.  118. 

prior  to  the  date  of  the  assignment  to  2.  Cox  Mfg.  Co.  v.  August,  51  Kan. 

him,  consequently  he  cannot  maintain  61;  Wichita  Wholesale  Grocery  Co.  v. 

an  action  of  replevin  therefor.  Charles  Records,  40  Kan.  119;  Emerson  v,  De- 

Baumbach  Co.  v.  Miller,  67  Wis.  449;  troit  Steel,  etc.,  Co.  (Mich.,  1894),  58 

Kloeckner  v.  Bergstrom,  67  Wis.  197;  N.  W.  Rep.  659;  Gott  v.  Hoschna,  57 

Frost  V,  Citizens*  Nat.  Bank,  68  Wis.  Mich.    417;  In    re    Van    Norman,   41 

234.  Minn.    494;   Fay    v.    Grant,    53   Hun 

1.  Arkansas. — An  assignee  under  an  (N.  Y.)  44;  Roby  v.   Meyer,  84  Tex. 

assignment  for  the  benefit  of  creditors  386;    Nave   v,    Britton,   61  Tex.    575: 

cannot  maintain  an  action  of  replevin  Leon  v,  Welborn,  58  Tex.  157;  Smith 

against  an  officer  for  taking  the  as-  v.  Jones,  18  Neb.  481;  Dawley  v.  Sher- 

signed    goods    under  an  attachment  win  (S.  Dak.,   1894),   59  N.   W.  Rep. 

until  he   has  filed  his  schedule   and  1027;  Evans  v,  Laughton,  69  Wis.  138; 

bond.     Falconers.  Hunt,  39  Ark.  68.  Evans  v.  Virgin,  69  Wis.  153;  Sabin  v. 

On  the  execution   and   delivery  of  Adams,    5    Wash.    768;     Slauson    9. 

the  deed  of  assignment  to  the  assignee  Schwabacher,  4  Wash.  783. 

the  legal  title  to  the  goods  vests  in  Compromiso. — Where    creditors    had 

him,  and  his  title   is  not  defeated  by  attached  property  of  the  assignor,  and 

the  coming  of  the  executions  of  two  the   assignee   had   instituted    suit   to 

dissenting  creditors  to  the  hands  of  a  dissolve  the  attachment,  upon  the  ap- 

sherifF  before  he  filed  his  schedule  and  plication  of  the  assignee  to  accept  an 

gave  bond,  and  after  the  schedule  is  ofifer  of  compromise  made  by  the  at- 

filed  and  bond  given  the  assignee  may  taching    creditors  —  held,   that     such 

maintain  replevin  against  the  sheriff  would  not  be  allowed  when  it  is  op- 
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action  as  substituted  plaintiff  of  his  assignor,  who,  before  making 

posed    by     the     preferred    creditors  render   Asiigned  Property. — Where    an 

in  the  assignment.     Matter  of  Gold-  attaching  creditor,  contesting  the  va- 

schmidt,  lo  Daly  (N.  Y.)  38.  lidity  of  an  assignment  executed  by  his 

Interrention. — Where  creditors  df  the  debtor,  pursuant  to  the  Minn.  Insolv- 
assignor  attached  goods  in  the  hands  ency  Laws  of  1881,  refused  to  surren- 
of  the  assignee,  it  was  held  to  be  the  der  the  assigned  property  to  the  as- 
proper  practice  for  the  assignee  to  signee,  and  defended  an  action  brought 
bring  his  proceedings  for  possession  by  the  assignee,  in  which  judgment 
in  the  matter  of  the  assignment,  in-  was  finally  rendered  in  favor  of  the 
stead  of  intervening  in  the  attachment  latter  for  the  value  of  the  property 
suit;  but  an  order  restoring  the  prop-  and  the  cost,  which  the  creditor  then 
erty  to  the  assignee  will  not  be  re-  paid  in  full — held^  that  the  creditor 
versed  on  such  technical  ground.  Sabin  was  not  debarred  from  presenting  his 
f .  Adams,  5  Wash.  768.  claim    for  allowance  and   sharing  in 

Intervention  by  InUrplea. — Where  the  the  benefit  of  the  assignment.     In  re 

assignor  (defendant)  in  an  attachment  Van  Norman,  41  Minn.  494. 

case  refused  to  traverse  the  facts  stated  Answer  of  Attaehing  Creditor. — In  a 

in  the  affidavit  upon  which  that  writ  suit   by  an   assignee   of  an  insolvent 

issued,  not  because  those  facts  were  debtor  against  "an  attaching  creditor 

true,  but  because,  by  collusion  with  for  damages  resulting  from  the  attach- 

the   plaintiffs,   they  desired    to    give  ment,  the  answer  is  defective  if  it  fail 

them  a  preference  in  fraud  of  the  stat-  to  allege  that  the  assignor  was  not  in* 

ute,  or  even  without   any  fraudulent  solvent,  and   that  he   did   not   act  in 

purpose,  it  was  competent  for  the  as-  contemplation  of  insolvency  in  making 

signee  oif  the  defendant,  upon  petition  the  assignment.     Leon  v,  Welburne, 

to  and  leave  by  the  court,  to  intervene  58  Tex.  157. 

by  interplea,  setting   up  the  assign-  Defense  of  Attaching  Creditors. — In  a 

ment  and  his  title  to  the  property,  and  suit  by  an  assignee  under  a  valid  as- 

to  traverse  in  the  same  plea  the  al-  signment  for  thp  benefit  of  creditors 

leged  facts  upon  which  the  writ  issued,  against  creditors   who  had   attached 

Farwell  v.   Jenkins,  18  111.  App.  493.  the  assigned  property,  it  was  held  that 

And   see   Bamberger  v.    Halberg,  78  by  so  levying  the  attachment  the  de- 

Ky.  376.  fendants   became   trespassers;  and  if 

Argument  to  Jury— Right  to  Open  and  they  wished  to  justify  themselves  or 

C/^j^, —Where  property  assigned  for  show  that  the  other  creditors  were  not 

the  benefit  of  creditors' is  attached  on  injured,  or  that  they,  the  defendants, 

the    ground    that   the  assignment   is  were  entitled   to    the    money    which 

fraudulent,  and  the  assignee  files  an  might  be  recovered  in  the  suit  as  the 

interplea  claiming  the  property  under  only  remaining  creditors,  the  onus  was 

the  assignment,  the  burden  of  show-  upon  them  to  prove  it;  also  held  that 

ing  the  validity  of  the  assignment  is  it  was  a  ground  of  defense  for  them- 

on  the  interpleader,  and  he  has  the  selves,  and    not   a  necessary  fact   to 

right  to  open  and  close  the  argument  be  pleaded  and  proved  by  the  plaintiff 

to  the  jury.     Sanger  v.  Flow,  i  C.  C.  to  entitle    him  to   recover.     Nave    z\  • 

A.  61.  Britton,  61  Tex.  575. 

Presentation  of  Claim  for  Damages. —  Svit  Against  a  Sheriff.— A  deed  v>{ 

In  a  suit  by  an  assignee  of  an  insolv-  assignment  void  as  to  creditors  gen- 

ent  debtor  against  an  attaching  cred-  erally  may  be  good   as  between  the 

itor  and  the  administrator  of  the  sheriflf  immediate  parties;  and  when  property 

who  executed  the  writ,  no  presenta-  in   the  hands  of  the  assignee  is    at- 

tion  of  the  claim  for  damages  to  the  tached  as  the  property  of  the  assignor 

administrator  need  be  averred.     Leon  and  a  suit  is  instituted  by  the  assignee 

V.  Welborne,  58  Tex.  157.  against  the  sheriff  to  recover  the  value 

Damages  for  Malioious  and  WrongAil  of  the  attached  property,  before  such 

Attaehment  of  the  assigned  property  officer  can   attack  the  assignment  as 

after  the  assignment  vests  in  the  as-  fraudulent  he  must  show  that  he  has 

signee,  and  can  only  be  recovered  by.  taken  the  property  under  a  valid  at- 

him    in   an   action   fo-  that  purpose,  tachment  at  the  suit  of  a  creditor  of 

Roby  V.  Meyer,  84  Tex.  38^.  the  assignor,  and  that  he  has  pursued 

Befntal  of  Attadiln|L  OreiUtor  to  Bar-  the  statutory  steps  in  relation  thereto 
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the  assignment,  had  filed  a  bill  in  equity  in  aid  oi  an  attachment 
at  law.^     See  also  article  ATTACHMENT. 

QaalifleatioA  of  AnifiiM. — ^But,  as  held  by  some  courts,  title  to  the 

assigned  property  does  not  vest  in  the  assignee  until  he  files  his 
schedule  and  gives  bond  as  required  by  statute ;  hence  he  cannot 
maintain  his  action  till  the  statutory  requisites  are  complied  with,* 

subsequent  to  the  seizure  of  the  same,  that  a  voluotarjr  assignment  by  an  in- 

Dawley  v.  Sherwin  (S.  Dak.,  1894),  59  solvent  non*resident  debtor   will  not 

N.  W.  Rep.  1027.  hold  property  here  against    resident 

Ho  Sight  of  Poiiiiiloa  la  Asslgnoo. —  attaching  creditors,  whether   the   at- 

Where  some  time  prior  to  the  assign-  tachment  suit  be  commenced  before  or 

ment  the  assignor  had  mortgaged  his  after  notice  of  the  assignment.   Ayers 

stock,  and  a  few  days  afterwards  the  v.    Manning  (ni.)t  46   Fed.    Rep.    21; 

mortgagees  got  possession,  and  while  Heyer    v.    Alexander,    108    111.    385; 

they  were  so  in  possession  a  United  May  v,  Attleboro  First  Nat.  Bank,  X22 

States  marshal  levied  an  attachment  111.  551.     See  also  Rhawn  v,  Pearce, 

thereon — held,  that  the  assignee  of  the  no  111.  350. 

assigned  property  had.had  no  actual  or  Oregon  fltatato. — Where    a    creditor 

immediate  right  to   take   possession,  attached  the  property  of  his  debtor, 

and  therefore  could  not  maintain  an  who,  before  he  had  obtained  a  judg- 

action    of    trover   against    the    mar-  ment,   made   an    assignment   for  the 

shal.     Axford   v.    Mathews,  43  Mich,  benefit  of  creditors,  it  was  held,  under 

329.  the   Act  of  October,  1878,  providing 

Propoity  Attaehod  ProTioas  to  Aiiiga-  that  *'  such  assignment  shall  have  the 

ment. — Where  the  assignee  brings  suit  efifect  to  discharge  any  and  all  attach- 

10   recover  certain   promissory  notes  ments   on  which  judgment  shall   not 

which  passed  to  him  under  the  assign-  have  been  taken  at  the  date  of  such 

ment,  and  it  is  proved  that  the  notes  assignment,"  that  a  motion  by  the  as- 

were  previously  seized  under  the  at-  signee  to  interplead  in  order  to  have 

tachment — i^/</,  that  such  proof  was  the  attachment  dissolved  was  properly 

fatal  to  the  action.    Whittaker  9.  Mer-  denied.*  Tichenorv.  Coggins,  8  Oregon 

rill,  30  Barb.  (N.  Y.)  391.  270. 

Sffoot  of  Dodsion  in   an  Attaehmaat  1.  Evans  v.  Laughton,  69  Wis.  138; 

Suit. — The  decision  in  an  attachment  Evans  c.  Virgin,  69  Wis.  153. 

case  between  attaching  creditors  and  2.  Clayton  v.  Johnson,  36  Ark.  416; 

the  debtor  does  not  affect  the  assignee,  Bartlett  v.  Teah  (Ark.),  i  Fed.  Rep. 

and  such  assignee  may  take  steps  to  768;  Falconer  v.    Hunt,   39  Ark.    68; 

protect   the    property   transferred    to  Thatcher   v,    Franklin,    37    Ark.    64; 

him  by  the  assignment,  regardless  of  Hardman  v.  Bowen,  39  N.  Y.  196. 

the   rulings  of    the  district  court  or  FaUnro  to  File  Affidavit  with  Invon- 

judge  in  the  attachment  proceedings,  tory. — The  failure   to  attach   and  file 

I^oggett  V.  Bell,  32  Kan.  298.  with    the   inventory  the  affidavit   re- 

As  under  the  assignment   law  the  quired  by  the  Civil  Code  Cal.,  §  3463, 

assignee,  when  applied  to  by  creditors  renders  the  assignment  bad,  and  the 

interested,  represents  all  interests  for  assignee  has  no  legal  capacity  to  one 

purposes  of  contest,  and  is  the  proper  thereunder.     Wilhoit  v,  Cunningham, 

person  to  contest  claims,  there  is  no  87  Cal.  453;  Sargent  c.  Cunningham 

doubt  that  the  receiver  stands  in  his  (Cal.,  1891),  25  Pac.  Rep.  677. 

place,  and  that  a  judgment,  whether  Where   property  assigned    for    the 

in  an  original  attachment  suit  or  in  benefit  of  creditors  is  attached  on  the 

any   proceeding   that    is    resorted   to  ground  that  it  has  been  transferred  in 

under  the  assignment  law,  would  bind  fraud  of  creditors,  and  the  assignee 

all  interests,  and  entitle  the  plaintiff,  if  interpleads,  claiming  the  property  by 

he  succeeds,  to  have  the  benefit  in  the  virtue  of  the  assignment,  a  demurrer 

fund   saved   to   him,   as  a  judgment  to  the  interplea  for  failure  to  attach  a 

against  him  would  also  be  final.    Bar-  copy  of  the  assignment   thereto  will 

num  Wire,  etc.,  Works  v.    Speed,  59  not  lie,  the  remedy  being  a  motion  for 

Mich.  278.*  a  more  specific  statement.     Sanger  v. 

Illinois.— It  is  settled  law  in  Illinois  Flow,  i  C.  C.  A.  56. 

«74 


stiitB  to  Froteet         BENEFIT  OF  CREDITORS.     AsBigned  Propwty. 

rf.  Injunction.— In  case  of  damage  to  or  wasting  of  the  estate 
assigned  to  his  care,  committed  after  the  assignment,  the  assignee 
holding  the  title  for  the  benefit  of  all  the  parties  may  proceed  by 
injunction  to  prevent  the  same.^ 

3.  Complaint. — The  complaint  in  an  action  by  the  assignee  to 
recover  assigned  property  need  not  state  the  particulars  of  the  as- 
signee's title,  but  may  allege  generally  that  the  plaintiff  is  the 
owner  of  the  property  and  entitled  to  the  possession  of  it.* 

Aisignmeut  as  Part  of  Complaint. — It  is  not  necessary,  in  suits  by  the 
assignee,  to  make  the  assignment  part  of  the  complaint.' 

1.  Jones  V.  Costigan,  12  Wis.  677;  Omission  of  Complaint  to  Show  Legal 
Keyes  v.  Brush,  2  Paige  (N.  Y.)  311.  Capacity  to  Sno.— The  omission  of  the 

2.  State  z/.  Krug,  82  Ind.  6t;  Krug  complaint  to  show  legal  capacity  in  the 
V.  McGilliard,  76  Ind.  28.  See  also  assignee  to  maintain  his  action  must 
Hoogland  z/.  Trask,  6  Robt.  (N.  Y.)  be  taken  advantage  of  by  answer,  and 
543,  48  N.  Y.  687,  cited  in  Walker  cannot  be  raised  by  demurrer.  Wil- 
V.  McCusker,  71  Cal.  598.  hoit  v,  Cunningham,  87  Cal.  453;  Sar- 

PoMOssion  of  Note  Sued  On. — Whe^e  gent  v,   Cunningham  (Cal.,  1891),  25 

the  complaint  of  an  assignee  alleges  Pac.  Rep.  677. 

that  he  is  the  assignee  of  one  P.,  and  3.  Jewett  v,  Perrette,  127   Ind.  99; 

gave  bond  and  qualified  as  such  as-  Hoogland  «/.   Trask,  48    N.   Y.   687, 

signee  upon  a  certain  day; that  before  6    Robt.     (N.    Y.)    543;     Walker    ». 

that  time  defendant  was  indebted  to  McCusker,  71    Cal.  598;   Langdon  v. 

his  assignor  in  a  note  described;  and  Thompson,  25   Minn.  512.     See  also 

that  he  transferred  the  same  to  R. —  Cooper  v.  Perdue,  114  Ind.  2^7. 

held,  that  the  assignee  had  a  right  to  Action  for  Partition.— In  an  action  by 

the  relief  sought,  although  he  did  not  an  assignee  of  an  insolvent  debtor  for 

have  possession  of  the  note  described,  partition,  the  deed  of  assignment  is 

Cooper  V.  Perdue,  114  Ind.  207.  not  its   foundation,  and   therefore  a 

Aetion  by  Foreign  Assignee. — Where  copy  of  the  instrument  is  not  required 
an  action  is  broi^ght  in  a  court  in  the  to  be  filed  with  the  complaint  as  an 
state  of  Kansas  an  averment  in  the  exhibit.  Jewett  v.  Perrette,  127  Ind. 99. 
petition  that  the  plaintiff  is  duly  quali-  Direction  of  Court, — Where  the  as- 
fied  and  acting  assignee  of  a  bank  in  the  signee,  by  virtue  of  his  trust,  is  a  ten- 
state  of  Missouri,  which  is  not  denied  ant  in  common  of  real  estate  he  may, 
in  the  answer  of  the  defendant  under  upon  a  proper  showing,  obtain  an 
oath,  admits  that  everything  has  been  order  from  the  court  to  bring  and 
done  to  authorize  the  plaintiff  to  bring  maintain  an  action  for  partition;  and 
his  action  in  Kansas  as  assignee,  this  it  is  his  duty  to  do  whenever  it 
Rogers  v,  Coates,  38  Kan.  232.  will  be  for  the  interest  of  the  estate 

Damages  in  the  Hature  of  a  Personal  (§g  2671  and  2674,  Rev.  Stat.  1881);  but 

Tort. — Where  a  complaint  was  brought  if  it  does  not  appear  by  the  allegations 

by  the  assignee  against  a  creditor  and  of  the  complaint  that  the  assignee  was 

the  sheriff  for  an  alleged   malicious  acting  under  the  direction  of  the  court 

levy  of  a  writ  of  attachment,  which  in  bringing  the  action,  and  that  it  will 

complaint  alleged  among  other  things  be  for  the  interest  of  the  trust  to  sever 

the  payment  of  rent  and  clerks  while  the  estate,  the  complaint  will  be  bad 

the  attachment  was  in  force,  a  loss,  of  upon  demurrer.     Jewett  v.  Perrette, 

profits   and  sale  of  goods  by  the  as-  227  Ind.  97. 

signee,  attorney's  fees  in  attachment  Assignment  Evidenoe  of  Title. — In  a 
proceedings,  and  injury  to  credit,  rep-  suit  brought  by  the  assignee  in  his 
utation,  and  business,  it  was  held  that  own  name  respecting  property  under 
such  items  of  damages  were  in  the  na-  the  assignment,  the  assignment  was 
ture  of  a  personal  tort  which  did  not  simply  the  evidence  of  his  title,  and  it 
pass  by  the  assignment  and  for  which  was  competent  to  introduce  it  as  such 
the  assignee  could  not  maintain  an  at  the  trial,  under  the  general  aver- 
action.  Slauson  v,  Schwabacher,  4  ment  of  title  in  the  complaint.  Lang- 
Wash.  783.  don  V*  Thompson,  25  Minn.  512. 
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Bat  in  Indlaiut  it  has  been  held  that  a  complaint  that  does  not  con* 
tain  a  copy  of  the  assignment,  and  an  allegation  that  the  same  has- 
been  recorded,  is  insufficient  upon  demurrer.* 

4.  Parties. — The  assignee  may  maintain  actions,  for  the  protec- 
tion of  the  assigned  property,  in  his  own  name  without  joining 
the  cestuis  que  trustent  as  parties.* 

6.  Costs. — In  unsuccessful  suits  brought  by  the  assignee  in  pro- 
tecting the  assigned  estate,  the  costs  should  be  paid  out  of  the- 
estate  he  represents,*  and  only  where  there  has  been  mismanage- 

OmiBiion  to  Stato  CapAoity  in  whioh  He  2.  Robinson  v.  Nix, 22  Fla.  323;  Lang- 
8nes. — The  assignee  becomes  the  legal  don  v.  Thompson,  25  Minn.  509;  St. 
owner  of  a  claim  assigned  to  him,  and  Anthony  Mills  Co.  v.  Vandal,  i  Minn, 
it  is  immaterial  whether  he  received  246;  Wakeman  v.  Grover,  4  Paige  (N- 
the  money  in  his  own  right  or  as  trus-  Y.)  23;  Lewis  v,  Graham,  4  Abb.  Pr. 
tee;  and  a  refusal  to  dismiss  the  com-  (N.  Y.  C.  PI.)  loS;  Butterfield  v.  Ma- 
plaint  because  the  plaintiff  did  not  set  comber,  22  How.  Pr.  (N.  Y.  Supreme- 
out  the  assignment  or  state  that  he  Ct.)  150.  See  also  Irwin  v.  Keen,  5» 
was  trustee  was  held  correct.     Hoog-  Whart.  (Pa.)  347. 

land  V.  Trask,    6  Robt.  (K.  Y.)  543,  Where  the  assignee,  under  a  deed  of 

4S  N.  Y.  687,  cited  in  Walker  v,  McCus-  assignment  for  the  benefit  of  creditors*, 

ker,  71  Cal.  598.  brought  an  action  for  the  price  of  the 

Cross-complaint.  —  The  deed  of  as-  goods— held,  that  the  goods  which  were- 
signment  is  not  the  foundation  of  the  sold  to  the  defendant,  having  been  de- 
pleading,  and  it  is  not  necessary  to  livered  to  the  plaintiff  in  coasequence- 
make  it  part  of  the  cross-complaint  in  of  the  assignment,  the  legal  property 
an  action  by  an  assignee  to  recover  was  in  the  assignee,  and  it  was  not 
property  fraudulently  transferred,  only  unnecessary  but  improper  that 
Cooper  V,  Perdue,  114  Ind.  207.  they  should  be  called  assignees  in  the- 

1.  State  v.  Krug,  82  Ind.  61;  Foster  writ  and    declaration.      Wilmarth  v. 

V.  Brown,  65  Ind.  234;   Ross  v.  Bos-  Mountford,  8  S.  &  R.  (Pa.)  124. 

well,  60  Ind.  235;  Wheeler  V.  Hawkins,  Joinder  of  SorotiM  of  the  AnigiMO. — 

loi  Ind.  486.  Where   the   sureties    of  an    assignee- 

The   rule   seems   to    be  otherwise,  have  been  subrogated  to  the  rights  of 

however,  where  the  assignee  sues  for  the  creditors  and   to    the  assignee's- 

partition  of  real  property.     See  Jew-  rights  in  part  of  the  fund,  the  assignee- 

ett  V,  Perrette,  127  Ind.  99,  noticed  in  having  the  right  to  sue  for  part  of  the: 

note,  supra,  fund,  the  sureties  may  unite  with  him 

Failure  to  Show  Seoording  of  Assign-  in  the  suit.     Wheeler  v,  Hawkins,  116- 

ment. — Where  the  complaint  does  not  Ind.  515. 

show  that  the  assignment  was  ever  How  Objeetion  Taken. — ^An  objectiofK 

recorded,  it  fails,  to  show  title  in  the  that    the   assignee  did   not  join    the- 

assignee  to  the  property  embraced  in  proper  parties  in  his  action  can  be  ob- 

the  assignment,  and  hence  he  has  no  jected  to  only  by  demurrer  or  answer, 

right  to  sue.  Foster  v.  Brown,  65  Ind.  Lewis  v,  Graham,  4  Abb.  Pr.  (N.  Y.- 

237.  C.  PI.)  108. 

Showing  AffirmatiToly  Want  of  Title.  Assignment  by  Assignee  to  Cotmsteee. 
— In  an  action  by  an  assignee  to  re-  — Where  one  of  three  assignees,  after 
cover  from  a  wrong-doer  the  property  acting  in  connection  with  the  trust,  as- 
assigned  or  damages  for  taking  it,  if  signed  his  interest  and  trust  to  his  co— 
the  complainant,  undertaking  to  show  trustees — held^  that  upon  an  action  by 
title  as  assignee,  shows  affirmatively  a  the  other  assignees  without  joining 
want  of  title,  it  will  be  bad  upon  de-  him  asplaintiff  or  defendant  there  was- 
murrer.     State  v,  Krug,  82  Ind.  61.  a  defect   of   parties   which   might  be 

In  New  Jersey. — It  is  not  necessary,  taken     advantage   of    on     demurrer. 

in  order  to  enable  the  assignee  to  sue  Thatcher  v,  Candee,  3  Keyes  (N.  Y.) 

as  such,  that  it  should  appear  by  his  157. 

bill  that  he  has  given  bond  and  filed  8.  Cunningham    r.    M'Gregor,     Z2r 

an  inventory,  as  required  by  the  as-  How.    Pr.     (N.  Y.    Super.   Ct.)    306; 

signment   act.     Grant  v.  Crowell,  42  Gott  v.  Hoschna,  57  Mich.  418;  Vallejr 

N.  J.  £q.  524.  Lumber  Co.  v,  Hogan,  85  Wis.  366. 
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xnent  or  bad  faith  in  such  action  can  he  be  charged  personally 
•with  costs,* 

in.  Suits  bt  Csbditoss  to  Pbotsct  Assionsb  Fsopxbtt— 1.  When 
tJreditors  may  8ae. — Where  the  assignee,  upon  being  requested, 
neglects  or  refuses  to  take  proper  action  to  protect  the  assigned 
estate,  creditors  of  the  assignor  may  come  into  equity  to  assert 
their  rights  and  protect  their  interests.* 

2.  Heoessary  Steps  before  Supplanting  Assignee. — The  steps  neces- 
sary on  the  creditor's  part,  before  supplanting  the  assignee  in  suits 
concerning  the  assigned  property,  are  regulated  by  the  statute 

1.  CuDoingham  v.  M'Gregor,  12  where  his  judgment  was  entered  after 
How.  Pr.  (N.  Y.  Super.  Ct.)  306.  the  assignment.     Lee  v.  Cole,  44  N.  J. 

2.  Illinois, — Preston   v.  Spaulding,     Eq.  318. 

120  111.  215.  AiiignM  ITAqnalifled  to  Sue. —Where 

New  Jersey, — Kalmus  v.  Ballin  (N.  the  assignee  under  an  assignment  for 

J.,  1894),  28  Atl.  Rep.  791;  Lee  v.  Cole,  the  benefit  of  creditors  had  never  qual- 

44  N.  J.   Eq.  318;  Hamlin  v,   Bennett  ified,  and  refused  to  bring  suit  to  set 

(N.  J.,  1893),  27  Atl.  Rep.  653.  aside  a  fraudulent  conveyance — held. 

New  York. — Manning  v.  Beck  (Su-  that  such  action  could  not  be  brought 

preme  Ct.),  13  N.  Y.  Supp.  870,  7  N.  by  a  judgment  creditor.    Mills  v.  Good- 

Y.  Supp.  215;  Crouse  v,  Frothingham,  enough  (Supreme  Ct.),  9  N.  Y.  Supp. 

97  N.  Y.  113;  Spellmant^.  Freedman,  7  764. 

N.  Y.  Supp.  698,  54  Hun  (N.  Y.)  409,'  Aiiignee  disabled   from  Anortlng  hit 

affirmed  in  Speiman  v,  Freedman,  130  Bights. — A  creditor  may  supplant  the 

N.  Y.  421.  assignee  in  a  suit  to  set  aside  fraudu- 

Okio, — Sazton  v.  Seiberling,  48  Ohio  lent  transfers  of  property  by  the  as- 

St.  554.  signor  when  the  assignee  by  his  con- 

Texas, — Leon  v,  Welborne,  58  Tex.  nection  with  the  fraud  or  otherwise  is 

163;  Keller  V.  Smalley,  63  Tex.  522.  disabled   from   asserting    his    rights. 

Wisconsin, — Valley  Lumber  Co.  v,  Kalmus  v,  Ballin  (N.  J.,  1894),  28  Atl. 

Hogan,  85  Wis.  366:  Conlee  Lumber  Rep.  791. 

Co.   V,   Ripon   Lumber,   etc.,  Co.,   66  Ko  Previoui  Baquoit  to  bring  Bait — 

IVis.  481 ;  Frost  v.  Citizens'  Nat.  Bank,  In  an  action  by  a  creditor  to  set  aside 

68  Wis.  234.  a  fraudulent  conveyance  of  his  debtor, 

Upon  the  refusal  of  the  assignee  to  where  there  is  no  allegation  in  the  com- 

proceed  by  action  to  reclaim  the  prop-  plaint  that  the  assignee  was  requested 

£rty,  the  creditors  or  any  of  them  may  and  refused  to  bring  the  suit,  but  it  is 

institute  an  action  in  equity  for  that  alleged  that  he  was  well  acquainted 

purpose,  making  the  assignee  a  party  with  the  facts  and  has  taken  no  steps; 

defendant,  and  the  proceeds  of  the  re-  that  he  has  been  aiding  and  assisting 

fovery  are  assets  for  distribution  ac-  to  uphold  the  conveyance,  and  is  in 

cording  to  the  terms  of  the  assign-  collusion     with    the     assignor    and 

ment.     Swift  v.  Hart,  35  Hun  (N.  Y.)  grantee — held,  that  the  plaintiff  could 

134.  maintain  his  action  without  previously 

Long  Negloet. — ^Where  the  assignee  requesting  the  colluding  assignee  to 

rneglected  for  eleven  years  to  proceed  bring  it.     Kendall  v,  Mellen,  13  N.  Y. 

to  recover  the   assigned   property,  a  Supp.  207,  59  Hun  (N.  Y.)  623.     See 

-creditor  having  established  his  claim  also  Fort   Stanwix  Bank  v.  Leggett, 

by  judgment  may  proceed  to  do  so.  51  N.  Y.  552. 

Hamlin  v,   Bennett  (N.  J.,   1893),  27  Where  it  appears  that  the  assignee 

Atl.  Rep.  653.  is  colluding   with   the    assignor  and 

Judgnont  Xntored  after  Aitlgnment.  grantee  of  a  fraudulent  conveyance, 

— Upon  the  refusal  or  neglect  of  the  a  creditor  at  large  may  bring  an  ac- 

assignee  when  so   requested   to  pro-  tion   to  set   the   same   aside  without 

ceed  by  suit  to  set  aside  a  fraudulent  making  demand  on  the  assignee  under 

•conveyance    made    by    his  assignor,  the  deed  of  assignment.     Kendall  v, 

«quity  will  entertain  such  suit  at  the  Mellen.  13  N.  Y.  Supp.  207,  59  Hun 

Ibands  of  a  judgment  creditor  even  (N.  Y.)  623. 
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under  which  the  assignment  is  made,^  some  courts  holding  that 
the  supplanting  creditor  must  have  prosecuted  his  claim  to  a  judg- 
ment,^ that  it  should  be  made  to  appear  to  the  assignee  that 
there  is  a  reasonable  ground  of  contest,'  an  offer  on  the  part  of 
the  creditors  to  indemnify  the  assignee  against  cost  or  liability,^ 

1.  In  Kloeckner  v.  Berg8trom,67  Wis.  parent  that  the  riffhts  and  interests  of 
197,  and  Charles  Baumbach  Co.  v.  anassignorpassed  to  the  assignee,  and 
\liller,  67  Wis.  449,  it  was  held  that  that,  in  case  the  assignor  has  fraud - 
an  assignee  for  the  benefit  of  creditors  ulently  conveyed  or  concealed  any  of 
does  not  take  title  to  property  fraud*  his  property  or  assets,  it  may  be 
ulently  conveyed  by  the  assignor  pursued  and  recovered  by  the  as- 
prior  to  the  assignment,  and  that  such  signee.  But  it  does  not  follow,  I 
assignee  could  not  maintain  replevin,  think,  that  because  the  title  passes  to 
or  an  action  for  the  conversion  of  the  assignee,  and  because  he  may 
such  property,  but  could  only  attack  bring  suit  for  the  recovery  thereof,  a 
such  prior  fraudulent  transfer  or  creditor  may  not  under  some  circum- 
conveyance  as  the  representative  of  stances  take  upon  himself  the  burden 
the  other  creditors  by  "an  action  in  of  proceeding  for  such  recovery;  for 
equity  to  avoid  such  fraudulent  trans-  example,  many  years  (as  in  this  case, 
fer  and  subject  the  property  so  fraud-  11)  of  neglect  on  the  part  of  the  as- 
ulently  transferred,  so  far  as  may  be  signee  to  proceed;  or  in  case  there 
necessary,  to  the  execution  of  the  may  be  serious  doubt  as  to  whether 
trusts  of  the  assignments.  In  this  creditors  are  entitled  to  any  benefit 
condition  of  the  law,  ch.  292,  p.  365,  from  the  property  alleged  to  be  fraud- 
Laws  of  1885  (Sand.  &  B.  Stat.,  ulently  conveyed  or  concealed,  if  the 
§  1693  b.),  was  enacted,  by  which  it  is  creditor  is  willing  to  take  the  risk  of 
provided  that  *'  whenever  an  in-  the  burden  upon  himself,  having 
solvent  debtor  has  made  any  convey-  established  his  claim  by  judgment, 
ance  or  transfer  of  his  property,  with  there  is  no  good  reason  why  he  should 
intent  to  hinder,  delay,  or  defraud  his  not  be  permitted  to  do  so.  Hamlin  v. 
creditors,  or  any  conveyance,  transfer,  Bennett  (N.  J.,  1893),  '7  Atl.  Rep.  653. 
or  charge  on  his  property,  which  is  I.  Kalmus  v,  BalHn  (N.  J.,  1894), 
void  by  reason  of  being  pieferential  38  Atl.  Rep.  791. 
or  otherwise,  and  shall  thereafter  A  mere  request  to  the  assignee  to 
make  a  general  assignment  for  the  take  proceedings  to  set  aside  transfers 
beneiit  of  creditors.  If  the  assignee  of  the  assignor's  property  will  be  in- 
named  in  such  assignment  shall  neg-  suflScient;  he  must  be  informed  of 
lect  for  sixty  days  after  the  delivery  facts  tending  to  show  the  transfer 
thereof  to  institute  proper  suit  to  va-  fraudulent,  and  a  reasonable  ground 
cate  such  fraudulent  or  preferential  for  contest.  Kalmus  v.  Ballin  (K.  J., 
conveyance,  transfer,  or  charge,  it  1894),  28  Atl.  Rep.  791. 
shall  be  lawful  for  any  creditor  of  the  4.  Kalmus  v.  Ballin  (N.  J.,  1894),  28 
assignor,  having  first  proved  his  claim  Atl.  Rep.  791 ;  Leon  v.  Welbome,  58 
as  required  by  law,  to  institute  and  Tex.  163;  Keller  v,  Smalley,  63  Tex. 
prosecute  to  judgment  any  such  suit  522;  Valley  Lumber  Co.  v,  Hogan, 
m  the  name  of  the  assignee  and  for  85  Wis.  366. 

his  benefit,  upon  giving  to  the  as-  TtzM  Statuts. — If  property  has  been 
signee  bond  in  the  sum  of  one  thou*  fraudulently  conveyed  in  contempla- 
sand  dollars  with  sufficient  surety,  tion  of  the  assignment,  the  ninth  sec- 
resident  in  the  state,  to  hold  said  as-  tion  of  the  Texas  act  provides  that 
signee  harmless  from  said  loss,  cost,  **the  assignee,  or,  in  case  of  his  neg- 
or  expense,  to  arise  or  accrue  to  him  lect  or  refusal,  any  creditor  or  credi- 
in  case  said  suit  shall  be  decided  ad-  tors,  ma^  in  his  name,  upon  securing 
versely  to  him."  Valley  Lumber  Co.  such  assignee  against  costs  or  liability, 
V,  Hogan,  85  Wis.  366.  sue  for,  recover,  collect,  and  cause  the 

8.  Hamlin  v.  Bennett  (N.  J„  1893),  same  to  be  applied  for  the  benefit  of 

37  Atl.  Rep.  653;  Lee  v.  Cole,  44  N.  J.  creditors,  as  other  property  belonging 

£q.  318.  to  the  debtor's  estate  in  the  hands 

*Under  the  authority  of  Pillsbury  v.  of  the  assignee."    Leon  v.  Welborne, 

Kingon,  33  N.  J.  Eq.  287,  it  is  very  ap-  58  Tex.  163. 
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and  that  the  assigtiee  should  be  made  a  party  to  the  suit.^ 

By  stAtato  la  KMhigwn  the  creditor  can  only  move  through  the  as< 

signee,  and  upon  his  refusal  or  neglect  to  sue  the  creditor  can,  by 

a  summary  application,  obtain  an  order  compelling  the  assignee 

to  institute  suit.* 

17.   ACTIOn   10   8k    ASISB    PBIOK  FBA.UDITI.ENI    CanVETANGES— 

1.  At  Commoa  law. — According  to  the  common  law  of  assignments 
and  the  existing  statutes  of  some  states,  the  assignee  of  an  insol- 
vent takes  the  property  of  his  assignor  subject  to  all  equities  ex- 
isting against  it  in  favor  of  third  parties,  and  the  assignee  stands 
in  the  shoes  and  succeeds  only  to  the  rights  of  the  assignor. 
Hence  the  assignment  does  not  pass  to  the  assignee  any  interest 
in  the  property  fraudulently  transferred  by  his  assignor,  or  any 
right  to  set  aside  such  fraudulent  transfer.* 


1.  Burnbam  v.  Dillon  (Mich.,  i894)» 
59  H.  W.  Rep.  176;  SpelhnaQ  v.  Freed- 
man  (Supreme  Ct.X  7  N.  Y.  Supp. 
69S,  affirmed  in  Spelman  v«  Freed- 
man,  130  N.  Y.  42,  54  Hun  (N.  Y.) 
409;  Saxton  V.  Selberling,  48  Ohio  St, 
560.  See  also  Crouse  v.  Frothingham, 
97  N.  Y.  105. 

Suit  in  Amignee's  Kame. — If  the  as* 
signee  fail    to  proceed  to  set  aside 


itor  is  desirous  of  contesting  anj  claim 
filed  as  to  the  assigned  property,  be 
cannot  do  so  of  his  own  motion.  He 
roust,  in  writing,  request  the  assignee 
or  receiver  to  do  so,  and  upon  failure 
of  the  assignee  to  comply  with  such 
request  he  can,  by  a  proper  showing 
to  the  court,  obtain  an  order  compel- 
ling the  assignee  to  institute  such  suit, 
How.  Stats.  Mich.,   §  8746;    but  the 


fraudulent  transfers  of  property  prior    creditor  cannot  move  except  through 


to  the  assignment  within  the  requisite 
time,  then  it  is  lawful  for  any  creditor 
of  the  assignor  to  prove  his  claim  and 
institute  and  prosecute  to  judgment 
any  such  suit  in  the  name  of  the  as- 
signee and  for  his  benefit.  Conlee 
Lumber  Co.  zT.  Ripon  Lumber,  etc., 
Co.,  66  Wis.  481.  See  also  Keller  v. 
Smalley,  63  Tex.  522. 

a.  How.  Stat.  Mich..  §  8746;  Scott  v. 
Chambers,  62  Mich,  539;  Sweetzer  v. 
Higby,  63  Mich.  20;  Sweetier  v.  Camp 


the  assignee  or  receiver.  Sweetzer  e». 
Camp  (Mich.,  1886),  5  West.  Rep.  591. 

Hew  Jerisy. — Where  the  assignee  has 
neglected  his  duty  in  not  avoiding 
fraudulent  conveyances,  it  is  in  the 
power  of  the  creditor  to  compel  him 
to  its  performance.  Garretson  v. 
Brown,  26  N.  J.  L.  441;  27  K.  J.  L.  644. 

8.  IlHnoii. — Ide  v,  Sayer,  129  111. 
235;  Bouton  V,  Dement,  123  111.  149; 
Preston  v.  Spaulding,  120  III.  208. 

Iowa, — Sandwich  Mfg.  Co.  v.  Wright 


(Mich.,  1886),  5  West.  Rep.  591 ;  Coots  (Iowa),  22  Fed.  Rep.  631?  Rumsey  t^. 

V.    Radford,  47  Mich.   39;   Funke  v.  Town  (Iowa),  20  Fed.  Rep.  558;  Prouty 

Cone,  65  Mich.  591.  r.  Clark,  73  Iowa  57;  Roberts  v,  Aus- 

HtMMlty  far   iippUGatloa  Waived.—  tin,  26  Iowa  315. 

Where  the  creditors  requested  the  as-  Missouri. — Harris  9.  Harris,  25  Mo. 

signee,  in  writing,  to  sue  and  set  aside  App.  502;  Dahlmant^.  Jacobs  (Mo.),  15 

a  chattel  mortgage  made  bjr  the  as-  Fed.  Rep.  863;  Roan  r.  Winn,  93  Mo. 

signor  in  fraud  of  his  creditors,  and  512;  Clapp  v,    Nordmeyer    (Mo.),    25 

upon  his  refusal  filed  their  own  bill  for  Fed.  Rep.  71. 

that  purpose,  and  the  issue  upon  the  New  York. — Brownell  v.  Curtis,  10 

validity  of  the  mortgage  was  fairly  Paige  (N.Y.)  210;  Leach  v.  Kelsey,  7 


made  upon  the  pleadings  and  upon  the 
testimony,  and  no  question  was  made 
as  to  the  right  to  litigate  the  validity 
of  such  mortgage  in  the  lower  court, 
it  was  held  that  any  necessity  for  an 
application  for  leave  to  file  the  bill 
must  be  deemed  to  have  been  waived. 
Funke  v.  Cone,  6$  Mich.  591. 
Written  Bequest  to  Bue.— If  a  cred-    r2  R.  I.  9. 
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Barb.  (N.  Y.)  466;  Leonard  v.  Clinton, 
26  Hun  (N.  Y.)  292. 

Oregon^ — Jacobs  v.  Ervin,  9  Oregon 
58;  Hahn  r.  Salmon  (Oregon),  20  Fed. 
Rep.  801. 

Pennsylvania. — Vandyke  v,  Christ,  7 
W.  &S.  (Pa.)  373. 

Hhode  Island. — Williams  v.  Winsor, 
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Sqviublt  Aotlon  to  Bet  Atido  Cohtojumo. — Such  right  is  reserved  to 
creditors,  who,  having  exhausted  all  legal  proceedings  in  order 
to  show  that  their  claim  is  worthy  of  attention,  may  invoke  the  aid 
of  a  court  of  equity  to  set  aside  a  conveyance  made  by  the  as<* 
signor  in  fraud  of  their  rights.* 

Exhatution  of  Legal  Bemediee. — As  to  what  constitutes  an  exhaustion 
of  legal  remedies  the  courts  are  somewhat  in  conflict,  some  hold- 
ing that  there  must  be  a  judgment,*  the  issuance  of  an  execution 

Texas. — KeHer  v.  Smalley,  63  Tex.  itor  who  has  exhausted  his  remedy  ai 

520.  law  against  the  fraudulent  debtor,  o! 

Wisconsin. — Hawks  v,  Pritzlaff,    51  the   right   to  file   a  creditor's  bill  tc 

Wis.  160.  reach  the  property  in  the  hands  of  th« 

At  common  law  a  voluntary  assign-  vendee  to  whom  a  fraudulent  transfei 
ment  confers  upon  the  assignee  no  of  property  has  been  made,  or  recovei 
power  to  impeach  or  set  aside  previ-  a  debt  which  has  been  fraudulently  re- 
ous  transfers  or  conveyances  of  prop-  leased  by  the  assignor.  Brownell  v. 
erty  by  his  assignor  which  have  been  Curtis,  10  Paige  (N.  Y.)  210. 
completely  executed  and  had  vested  Conveyaiioe  by  Insolvent  Corporation. 
the  title  in  the  property  in  the  fraudu-  — The  fact  that  the  debtor  is  an  in- 
lent  vendee, and  were  valid  as  to  the  as-  solvent  corporation  and  has  conveyed 
signor,  but  fraudulent  or  void  as  to  the  its  property  in  contravention  of  the 
creditors.  Jacobs  v.  Ervin,  9  Oregon  statute  does  not  warrant  a  resort  to 
57.  equity   until  the  remedy  at   law    has 

1.  Michigan. — Millar  v.  Babcock,  29  been  exhausted.     Adee  v,  Bigler,  81 

Mich.   526;  Wakeman   v.  Barrows,  41  N.  Y.  349. 

Mich.  363;  Tyler  v.  Peatt,  30 Mich.  63;  2.  Millar  v.  Babcock,  29  Mich.  526; 

Scott  V.  Chambers,  62  Mich.  538;  Root  Wakeman  v.   Barrows,  41   Mich.  363; 

V,  Potter,  59  Mich.   498;  Maynard  v.  Root  v.  Potter,    59  Mich.  504;    May- 

Hoskins,  9  Mich.  485.  nard  v,  Hoskins,  9  Mich.   485:  Crim 

Missouri. — Dodd   v.    Levy,    10  Mo.  v.  Walker,  79  Mo.  335;  Hamlin  v.  Ben- 

App.    121;    Roan    v.    Winn,    93    Mo.  nett  (N.  J.,  1893),  27   Atl.  Rep.  653; 

503:    Crim    V.    Walker,    79   Mo.    335;  Red  Bank  Second  Nat.  Bank  v.  Fstrt 

Luthy    V.   Woods,    i   Mo.    App.    167;  (N.  J.,  1887),  7  Atl.  Rep.  892;  Hunt  v. 

Martin  v.  Michael,  23  Mo.  50.  Van  Derveer,  43  N.  J.  Eq.  414.     Se« 

N'cw  Jersey. — Lee  v.   Cole,  44  N.  J.  also  Haston  v.   Castner,  31   N.  J.  Eq. 

Eq.  318;  Red  Bank  Second  Nat.  Bank  697. 

-y.  Farr  (N.  J.,  1887),  7  Atl.  Rep.  892;  Laohes. — Where  the  assignment  waa 

Hunt  V.  Van  Derveer,  43  N.  J.  Eq.  414;  made  November  30th  and  the  bill  was 

Hamlin  V.  Bennett  (N.  J.,  1893),  27  Atl.  filed   March    loth  following,   but    the 

Rep.  653.  creditors  did  not  recover  judgment  on 

New  York. — Spelman  v.  Freedman,  any  of  their  claims  until  January  3d 

130  N.  Y.  421,  affirming  Spellman  v.  next,  so  that  the  time  which  elapsed 

Freedman  (Supreme  Ct.),  7  N.Y.  Supp.  before  the  commencement  of  the  s^iit 

•698;  Forbes  v.  Logan,  30  Barb.  (N.  Y.)  afterit  mighthavebeencommencedwas 

479;  Brownell  v.  Curtis,  10  Paige  (N.  only  two  months  and  seven  days — held. 

Y.)  210;  Leonard  v.  Clinton,  26  Hun  that  there  was  nothing  to  warrant  the 

(N.  Y.)  292.  charge  of  laches,  since   the  creditors 

See  also  Merrv  v.  Fremon,  44  Mo.  could  not  sue  until  they  had  recovered 

518:  Turner  v.  Adams,  46  Mo.  95.  a  judgment.     Red  Bank  Second  Nat. 

It  was  said  in  Dawson  v.  Sims,  14  Bank  v.  Farr  (N.  J.,  1887),  7  Atl.  Rep. 

Oregon  562:  *'  No  better  principle  is  892. 

settled  in  equity  than  that  its  courts  Who  is  Judgment  Creditor. — A  creditor 

are  not  tribunals  for  the  collection  of  who  has  obtained  an  allowance  of  his 

debts,  and  that  before  its  jurisdiction  claim  before  an  assignee  for  the  bene- 

can  be  invoked  by  creditors  all  legal  fit  of  creditors  is  a  judgment  creditor, 

remedies  must  have  been  exhausted  or  and  as  such  mav  maintain  an  action  to 

proved  inadequate."  set  aside  conveyances  of  the  assignor 

A  voluntary  assignment  by  an  in-  as  fraudulent.     Roan  v.  Winn,  93  Mo. 

solvent  debtor  will  not  deprive  a  cred-  503. 
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and  the  return  thereof  of  nulla  bona;^  while  other  courts  have 
held  that  where  it  is  shown  that  the  debtor  is  insolvent,  and  the 
issue  of  an  execution  would  be  of  no  practical  utility,  its  issue 
may  be  dispensed  with,'  and  that  an  attachment  lien  in  itself  is 
sufficient  foundation  for  an  action.' 

2.  By  Statute. — The  right  of  creditors  to  maintain  an  action  to 
set  aside  fraudulent  conveyances  of  the  assignor  has  now  been 
taken  away  by  statute  in  most  states,  such  right  vesting  in  the 
assignee  under  the  assignment,  who  may  maintain  such  action 
without  exhausting  his  legal  remedies,  the  assignment  itself 
beiiig  in  the  nature  of  a  lien  upon  which  to  found  the  action.^ 


New  Jeriey. — It  is  the  settled  law  in 
New  Jersey  that  a  creditor  has  no 
standing  in  equity  to  set  aside  the 
fraudulent  transfers  of  his  debtor  un- 
til he  has  recovered  a  judgment,  except 
in  the  case  of  the  death  of  his  debtor, 
and  there  is  no  administrator,  Red 
Bank  Second  Nat.  Bank  v.  Farr(N.  J., 
1887),  7  Atl.  Rep.  892;  Hunt  v.  Van 
Dcrveer,  43  N.  J.  Eq.  414;  or  if  there 
be  one  and  the  creditor  files  his  claim 
and  it  is  not  disputed,  Haston  v.  Cast- 
ncr,  31  N.  J.  Eq.  697. 

Domestie  Judgment. — When  it  is  said 
that  a  creditor  cannot  maintain  a  bill 
in  equity  to  set  aside  a  fraudulent  con- 
veyance of  the  assignor  till  he  has  re- 
duced his  claim  to  a  judgment — keld^ 
that  such  judgment  must  be  by  a  court 
of  his  own  state,  and  not  a  sister  state. 
Crim  V,  Walker,  79  Mo.  335. 

Void  Judgment. — A  creditor  whose 
judgment  is  void  for  want  of  jurisdic- 
tion is  not  such  a  judgment  credijtor 
as  can  attack  a  conveyance  of  his 
assignor  on  the  ground  that  it  is 
fraudulent  as  to  creditors.  Millar 
V,  Babcock,  29  Mich.  526. 

1.  Spelman  v.  Freedman,  130  N.  Y. 
421,  affirming  Spellman  v,  Freedman, 
7  N.  Y.  Supp.  698;  Adee  v.  Bigler,  81 
N.  Y.  349;  Beardsley  Scythe  Co.  v. 
Foster,  36  N.  Y.  565;  McElwain  v. 
Willis,  9  Wend.  (N.  Y.)  549;  Dun- 
levy  V.  Tallmadge,  32  N.  Y.  461;  Crip- 
pen  V.  Hudson,  13  N.  Y.  165;  Luthy 
V,  Woods,  I  Mo.  App.  171;  Turner  v. 
Adams,  46  Mo.  99. 

2.  Luthy  V.  Woods,  i  Mo.  App.  171; 
Turner  v,  Adams,  46  Mo.  99.  See 
also  Merry  v.  Fremon,  44  Mo.  518; 
M'Dowell  V.  Cochran,  11  111.  31;  Post- 
lewait  V,  Howes,  3  Iowa  365. 

8.  Dawson  v.  Sims,  14  Oregon  561; 
Hahn  v.  Salmon  (Oregon),  20  Fed. 
Rep.  801. 

Before    the   year   1858     a    transfer 


made  by  a  debtor  in  fraud  of  creditors 
could  be  attacked  only  by  a  creditor 
who  had  either  by  judgment  and  exe- 
cution returned,  or  by  attachment  ac- 
quired, a  lien  on  the  property  so  trans- 
ferred; the  assignee  for  the  benefit  of 
creditors  stood  in  the  shoes  of  his  as- 
signor, and  being  bound  by  such  trans- 
fer could  not  question  or  attack  it. 
Leonard  v,  Clinton,  26  Hun  (N.  Y.) 
292. 

4.  Indiana, — Voorhees  v.  Carpenter, 
127  Ind.  300;  Hutchinson  v,  Michigan 
City  First  Nat.  Bank,  133  Ind.  280; 
Siebert  v,  Milligan,  no  Ind.  106;  Oo- 
herty  v.  Holiday  (Ind.,  1892),  32  N.  E. 
Rep.  317;  Wright  v.  Mack,  95  Ind.  332. 

Kansas. — Walton  v,  Eby  (Kan., 
1894)*  36  P^c-  Rep.  332;  Chapin  v.  Jen- 
kins, 50  Kan.  385. 

Maine, — Simpson  v,  Warren,  55  Me. 
18. 

Michigan, — Heineman  v.  Hart,  55 
Mich.  65;  Angell  v,  Pickard,  61  Mich. 
574;  Root  V,  Potter,  59  Mich.  499. 

Minnesota, — Merrill  v.  Ressler,  37 
Minn.  84. 

Nebraska, — Brown  v.  Farmers*,  etc., 
Banking  Co.,  36  Neb.  434. 

New  Jersey, — Garretson  v.  Brown, 
26  N.  J.  L.  440;  27  N.  J.  L.  644;  Ham- 
lin V,  Bennett  (N.  J.,  1893),  27  Atl. 
Rep.  653;  Lee  v.  Cole,  44  N.  J.  Eq. 
318;  Pillsbury  v,  Kingon,  33  N.  J.  Eq. 
287;  Moore  v,  Williamson,  44  N.  J. 
Eq.  496;  Smith  v.  Wood,  42  N.  J.  Eq. 
563;  Grant  v,  Crowell,  42  N.  J.  Eq.  524. 

New  York, — McMahon  v,  Allen,  35 
N.  Y.  403;  Swift  V,  Hart,  35  Hun  (N. 
Y.)  133;  Spring  v.  Short,  90  N.  Y. 
538;  Southard  v,  Benner,  72  N.  Y.  424; 
Bostwick  V,  Beizer,  10  Abb.  Pr.  (N.  Y. 
C.  PI.)  197. 

Ohio, — Thomas  v,  Talmadge,  x6 
Ohio  St.  433. 

Pennsylvania, — Klapp  v.  Shirk,  13 
Pa.  St.  489. 


2  Encyc.  PI.  &  Pr.— 56. 
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Bight  G<»T«rned  by  Btatmtt. — But  such  right  in  the  assignee  to  bring 
an  action  to  set  aside  conveyances  made  by  the  assignor  in  fraud 

of  his  creditors  is  governed  by  the  statute  under  which  the  as- 
signment is  drawn.* 

Texas, — Keller  v,  Smalley,  63  Tex.  note  before  lie  sues,  for,  by  bringing^ 

522.  all  the  parties  into  court,  he  may  ob- 

IVisconsin, — Conlee  Lumber  Co.  v,  tain  a  decree  that  the  money  due  on 

Ripon  Lumber,  etc.,  Co.,  66  Wis.  481;  the  note  be  paid  him.     Cooper  v.  Per- 

Frost  V,  Citizens'  Nat.  Bank,  66  Wis.  due,  114  Ind.  207. 

234;  Kloeckner  v.  Bergstrom,  67  Wis.  BiU  to  Bomove  Cloud. — Where  a  debt- 

197;  Charles  Baumbach  Co.  v.  Miller,  or  became  insolvent  and  assigned  for 

67   Wis.   449.    Valley   Lumber  Co.  v.  the  benefit  of  his  creditors  an  assignee 

Hogan.  85  Wis.  366;  Batten  v.  Smith,  of  such   assignment    may    call   upon 

62  Wis.  92;  Vernon  v,  Upson,  60  Wis.  chancery  to  remove  a  cloud  upon  his 

422.  title,  arising  from  a  fraudulent  con- 

A  general  assignment  for  the  bene-  veyance  by  the  assignor  to  his  wife 

fit  of  creditors,  which  purports  to  con-  made  at  the  same  time  as  the  assign- 

vey  all  the  property  of  the  assignor,  ment.     Schaller  v.  Wright,   70  Iowa 

entitles  the  assignee  to  the  possession  667. 

and  control  of  property  fraudulently  TramforinPaymoiitof  Just  Dobt.— The 
conveyed  by  the  assignor  about  the  assignee  may  bring  an  action  to  re- 
same  time  for  the  purpose  of  defraud-  cover  property  conveyed  away  by  his 
ing  creditors;  and  the  assignee,  as  the  assignor  in  fraud  of  his  creditors,  but 
representative  of  the  creditors,  may  when  such  transfer  was  in  payment  of 
institute  proceedings  in  their  behalf  a  just  debt  no  action  will  lie.  Grant 
to  set  aside  such  fraudulent  convey-  v.  Crowell,  42  N.  J.  Eq.  524. 
ances,  to  the  end  that  he  may  gain  Statute  of  Limitatioiis. — There  is  both 
dominion  over  the  property  and  make  a  legal  and  equitable  remedy  in  suits 
an  equitable  distribution  of  the  same  to  set  aside  conveyances  by  the  as- 
among  all  the  creditors  of  the  estate,  signor  in  fraud  of  creditors,  but  if  the 
Walton  v.  Ely  (Kan.,  1894),  36  Pac.  legal  remedy  is  barred  by  lapse  of 
Rep.  332;  Chapin  c.  Jenkins,  50  Kan.  time,  the  equitable  remedy  will  also  be 
385.  held  to  be  barred.     Smith  v.  Wood,  42 

It  has  been  properly  held  that  power  N.  J.  Eq.  563. 

may  be  given  by  statute  to  an  assignee  Personal  Jnidgmont  agaiait  A«igaoo.  — 

to  assert  in  favor  of  creditors  gener-  In  an  action  to  set  aside   fraudulent 

ally,  and  for  their  benefit,  a  claim  to  conyeyances  of  the  assignor  it  is  error 

any  property  which  the  assignor,  prior  to  render  a  personal  jndgment  against 

to  the  assignment,  conveyed  in  fraud  the  assignee  when  there  was  no  find- 

of  creditors,  and  that  such  statutory  ing  that   he  knew  of  the  fraudulent 

power  or  right  takes  the  place  or  is  purposes  of  his  assignor.     Rouse  v. 

the  equivalent  of  the  specific  lien  re-  Bowers,  108  N.  Car.  182. 

quired  before  the  creditor  himself  can  1.  Kansas. — In  the  absence  of  statu- 

controvert  the  validity  of  the  convey-  tory  power  the  assignee  will  occupy  no 

ance.     Keller  v,  Smalley,  63  Tex.  522.  better  position  than  his  assignor,  and 

Chattel  Mortgage. — The  fact  that  a  cannot  take  or  set  aside  a  conveyance 
chattel  mortgage  was  executed  a  few  made  by  his  debtor  on  the  ground  of 
hours  previous  to  the  making  of  a  fraud  and  invalidity.  Under  the  Kan- 
voluntary  assignment  by  the  mort-  sas  statute,  however,  he  is  not  merely 
gagor  for  the  benefit  of  creditors  is  the  representative  of  the  assignor,  but 
not  conclusive  evidence  of  fraud  so  as  holds  the  property  for  the  benefit  of 
to  entitle  the  assignee  to  recover  the  the  creditors  of  the  assignor,  and 
mortgaged  property  as  a  part  of  the  therefore  may  maintain  such  action, 
assigned  estate.  Brown  v.  Farmers',  Chapin  v.  Jenkins,  50  Kan.  392. 
etc..  Banking  Co.,  36  Keb.  434.  Xiiinaoota. — Gen.  Stat.  Minn.  1878,  c. 

Suing  on  Promissory  Koto. — It  is  not  41,  §  27,  provides  that  '*in  all  cases  of 

necessary  that  an  assignee  who  pur-  general  assignment  for  the  benefit  of 

sues   money   due   his   assignor   on   a  creditors   the  assignee    or   assignees 

promissory  note    fraudulently  trans-  shall   be   considered   as   representing 

ferred  should  have  possession  of  the  the  rights  and  interests  of  creditors 
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ABiigxunent^ 


y.  Actions  to  Evtobge  Assioviceht  —  1.  Juriadiotion.— Assign- 
ments for  benefit  of  creditors  are,  in  a  peculiar  sense,  the  objects  of 


of  the  debtor  or  debtors  making  the 
assignment,  as  against  all  transfers 
and  conveyances  of  property  which 
would  be  held  to  be  fraudulent  and 
void  as  to  creditors,  and  shall  have  all 
rights  which  such  creditors  would 
have  to  avoid  such  fraudulent  con- 
veyances and  transfers."  Merrill  v. 
Ressler,  37  Minn.  84. 

Nebraska. — Under  the  provisions  of 
sections  42  and  43  of  the  Nebraska  as- 
signment law,  the  rights  of  the  as- 
signee to  recover  property  fraudulently 
transferred  by  the  assignor  are  sim- 
ilar to  those  of  a  judgment  creditor, 
and  must  be  enforced  according  to  the 
forms  of  law.  He  is  not  authorized 
to  forcibly  seize  and  take  property  on 
the  assumption  that  it  was  transferred 
by  his  assignor  in  fraud  of  the  rights 
of  creditors.  Brown  v.  Farmers*,  etc., 
Banking  Co.,  36  Neb.  434. 

New  Jersey. — An  assignee  under  the 
New  Jersey  statute  regulating  assign- 
ments for  the  benefit  of  creditors  may, 
in  virtue  of  the  power  conferred  upon 
him  by  the  assignment,  avoid  convey- 
ances and  transfers  made  by  his  as- 
signor in  fraud  of  his  creditors  if  the 
property  so  alienated  is  required  for 
the  payment  of  debts  exhibited  to  the 
assignee.  As  to  such  debts,  the  prin- 
ciple is  established  that  the  assignee 
stands  in  the  place  of  the  creditors 
with  all  their  rights  and  equities. 
Smith  r.  Wood  (N.  J.,  1887),  6  Cent. 
Rep.  316;  Pillsbury  v,  Kingon,  33  N. 
J.  Eq.  287. 

New  York. — By  the  statutes  of  New 
York,  Laws  of  1858,  c.  314,  any  exec- 
utor, administrator,  assignee,  or  other 
trustee  of  an  estate,  or  the  property 
and  effects  of  an  individual,  may,  for 
the  benefit  of  creditors  or  others  in- 
terested in  the  estate  or  property  so 
held  in  trust,  disaffirm  and  treat  as 
void  all  transfers  in  fraud  of  the  rights 
of  any  creditor  or  others  interested, 
and  maintain  all  necessary  actions  for 
that  purpose.  Southard  v.  Benner,  72 
N.  Y.  427. 

Texas. — Under  the  Texas  act  con- 
cerning assignments,  "all  property 
conveyed  or  transferred  by  the  as- 
signor, previous  to  and  in  contem- 
plation of  the  assignment,  with  the  in- 
tent or  design  to  defeat,  delay,  or  de- 
fraud creditors,  or  to  give  preference 
to  one  creditor  over  another,    shall 


pass  to  the  assignee  by  the  assign- 
ment notwithstanding  such  transfer; 
and  the  assignee,  or,  in  case  of  his 
neglect  or  refusal,  any  creditor  or 
creditors  in  his  name,  upon  securing 
such  assignee  against  cost  of  liability, 
may  sue  for,  recover,  collect,  and  cause 
the  same  to  be  applied  for  the  benefit  of 
creditors  as  other  property  belonging 
to  the  debtor's  estate  in  the  hands  of 
the  assignee;  but  if  it  shall  appear  in 
such  action  that  the  purchaser  of  any 
such  property  bought  the  same  of  the 
assignor  in  good  faith  and  for  a  valu- 
able consideration,  and  without  any 
reason  to  believe  that  the  debtor  was 
conveying  or  transferring  the  same 
with  intent  or  design  aforesaid,  such 
purchaser  shall  be  held  to  have  ac- 
quired as  against  the  assignee  and 
creditors  aforesaid  a  good  and  valid 
title  to  such  property." 

Under  this  act  several  things  must 
concur  to  give  the  assignee  the  right 
to  set  aside  such  conveyance. 

1st.  At  the  time  the  conveyance  or 
transfer  is  made  the  assignor  must 
have  had  in  contemplation  the  assign- 
ment. 

2d.  The  conveyance  or  transfer 
must  be  made  with  intent  to  delay  or 
defraud  creditors  or  give  preference 
to  one  creditor  over  another. 

3d.  The  person  to  whom  the  con- 
veyance or  transfer  is  made  must  not 
be  one  who  takes  in  good  faith  and 
for  valuable  consideration  without 
reason  to  believe  that  the  debtor  was 
acting  with  an  invalidating  design  or 
intent.  Keller  v.  Smalley,  63  Tex. 
522. 

Wiiooniin.— The  assignee  represents 
the  rights  and  interests  of  the  credit- 
ors of  the  assignor  making  the  assign- 
ment, as  against  all  transfers  and  con- 
veyances which  would  be  held  fraud- 
ulent or  void  as  to  creditors;  and  such 
assignee  is  expressly  given  all  the 
rights  which  such  creditors  would  have 
to  bring  and  maintain  an  action  to 
avoid  such  fraudulent  conveyances 
and  transfers.  C.  170,  Laws  Wis. 
1882;  Batten  v.  Smith,  62  Wis.  93; 
Vernon  v.  Upson,  60  Wis.  422. 

In  Batten  v.  Smith,  62  Wis.  92, 
the  court  said:  '*  Under  the  law  as 
it  now  stands  (1885)  an  assignee  for 
the  benefit  of  creditors  stands  in  very 
much  the  same  attitude  as  and  is  pas- 
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equitable  cognizance,  and  actions  by  creditors  to  enforce  the 
trusts  thereby  created  are  usually  brought  in  courts  having 
equitable  jurisdiction.* 

sessed  of  quite  similar  powers  to  an  conveyances  and   transfers."    Valley 
assignee  in  bankruptcy  under  the  act  Lumber  Co.  v,  Hogan,  85   Wis.  366; 
of  congress  1867.     By  two  recent  en-  Vernon  v.  Upson,  60  Wis.  423. 
actments  (C.  170,  p.  566,  Laws  1882,  Under  C.  170,  Laws  Wis.  1882,  the 
and  C.  349,  p.  309,  Laws  Wis.  1883)  assignee    may  institute    proper    pro- 
the   legislature   have  manifested   the  ceedings  to  bring  under  his  control 
purpose  of  upholding  general  assign*  thepropertyof  the  assignor,  which  has 
ments  so  made  for  the  benefit  of  all  been  assigned,  mortgaged,  or  sold  pre- 
the  creditors  of  the  assignor,  and  to  vious  to  the  assignment  with  the  in* 
prevent  all  indirect   methods   of  ob-  tent  of  hindering,  delaying,  and  de- 
taining any   preference   through  the  frauding  his  creditors  so  fflr  as  it  may 
active  agency  of  the  debtor  at  any  be  necessary  to  protect  the  creditors 
time  during  the  60  days  immediately  who  are  represented  by  the  assignee, 
preceding  the  assignment,  and  to  en-  Kloeckner  v,  Bergstrom,  67  Wis.  197; 
able  the  assignee  as  the  representative  Vernon  v.  Upson,  60  Wis.  418;  Charles 
of  such  creditors  to  avoid  such  illegal  Baumbach  Co.  v.  Miller,  67  Wis.  449. 
transfers  and  to  recover  back  for  their  1.  Jones  v,  Dougherty,  10  Ga.  273; 
benefit   the   property  so  fraudulently  Scull  v.  Thompson,  3  N.  J.  Eq.  131; 
disposed  of  by  the  assignor.     Valley  Alpaugh  v,  Roberson,  27    N.   J.  Eq. 
Lumber  Co.  v.  Hogan,  85  Wis.  366.  96;  Pillsbury  v.  Kingon,  33  N.  J.  Eq. 
C.    349.    p.    309,    Laws    Wis.    1883,  289;    Pemberton    v.    Klein,  43   N.  J. 
was  enacted  to  prohibit  debtors  giv-  Eq.  105;  Lee  v.  Cole,  44  N.  J.  Eq.  320; 
ing    preferences    and   to  secure    the  State  v.  Grover,  37  N.  J.  L.  176;  Read 
equal  distribution  of  the  property  as-  v.  Robinson,  6  W.  &  S.  (Pa.)  329;  Seal 
signed  for  the  benefit  of  creditors,  and  v,    Duffy,  4  Pa.   St.   274;    Stocks   v, 
the  assignee  in  any  such  assignment  Leonard,  8  Ga.   511.     See  also  cases 
is  granted  "all  the  powers  thereunder  cited  in  notes  to  section  Bill  or  Com- 
necessary  to  institute  any  proceeding  plaint^  infra. 

or  action  to  set  aside  and  avoid  any  TX^fAii^ Concurrent  Jurisdiction   of 

levy,  sale,  mortgage,  hypothecation.  County  and  Circuit  Courts, — In  Illinois 

lien,  or  other  security  "  named  in  the  the  jurisdiction  conferred  by  statute  on 

act.     Valley   Lumber  Co.  v,    Hogan,  the  County  or  Probate  Courts  to  en- 

S5  Wis.  366.  force  assignments  for  benefit  of  cred- 

The  assignee  appointedby  the  debtor  itors  is  concurrent  with  that  of  the 

Is   in   duty  bound    under  the  assign-  Circuit  Court  since  Constitution  1879, 

inent  to  avoid  prior  fraudulent  trans-  art.  6,  §  12,  gives  the   Circuit   Court 

fers,  yet  in  doing  so  he  in  no  sense  original  jurisdiction  of  all  cases  of  law 

represents    the    debtor;   on   the  con-  and  equity,  and  since  the  legislature 

trary,    he,    under   the   authority  ex-  cannot  deprive  the  Circuit  Courts  of 

pressly  given  by  the  enactments   of  their   equity  jurisdiction    to    enforce 

the    code,    represents   the  defrauded  trusts.     Howell    v,    Moores,    127   111. 

creditors.     Batten  v.   Smith,  62  Wis.  67;    Converseville  Co.  v,  Chambers- 

92.  burg    Woolen    Co.,  14    Hun   (N.  Y.) 

C.  170,  p.  566,  Laws  Wis.  1882,  609. 
provides  that  in  all  cases  of  voluntary  Indian  TtTtHmj— Jurisdiction  of  Fed- 
assignment  made  for  the  benefit  of  eral  Courts, — Though  at  the  time  an 
creditors  "the  assignee  or  assignees  assignment  was  made  there  was  no 
£hall  be  considered  as  representing  law  in  the  Indian  Territory  authoriz- 
the  rights  and  interests  of  the  credit-  ing  such  a  conveyance,  it  was  never- 
ors  of  the  debtor  or  debtors  making  theless  competent  for  debtors  to  trans- 
the  assignment,  as  against  all  trans-  fer  their  property  to  third  persons  for 
fers  and  conveyances  of  property  the  benefit  of  their  creditors,  in  the 
which  would  be  held  to  be  fraudulent  absence  of  any  statute  expressly  au- 
or  void  as  to  creditors,  and  shall  have  thorizing  or  regulating  such  a  con- 
all  the  rights  which  such  creditors  veyance,  and  the  United  States  court 
would  have  to  bring  and  maintain  for  that  territory  will,  in  pursuance  of 
an   action   to   avoid   such    fraudulent  itsequity  jurisdiction  under  Act. Cong. 
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2.  Time  to  Inttitnte  Action. — No  action  lies  against  the  trustee 
till  the  funds  are  collected  and  ready  for  distribution  or  until  the 
trustee  has  in  some  manner  violated  his  duty,^  as  the  assignee  is 
entitled  to  a  reasonable  time  to  wind  up  his  trust;  and  if  the  cred- 
itors bring  action  prematurely,  it  will  be  at  their  own  costs  and 
charges,*  The  creditors,  however,  should  not  sleep  too  long  on 
their  rights,  as  inexcusable  delay  will  bar  their  cause  of  action.' 

3.  The  Bill  or  Complaint. — Where  the  assignee  neglects  to  carry 
out  the  terms  of  the  assignment,  a  bill  in  equity  is  the  usual  and 
appropriate  remedy  for  enforcing  a  settlement  of  the  assignee's 
account  and  a  distribution  of  the  assets  among  the  beneficiaries 
of  the  trust,'*  or,  in  jurisdictions  where  the  code  practice  obtains, 

March  i,  1889  (25  Stat.  p.  783),  enforce  See  also  Wynne  v.  Simmons  Hardware 

the  trust  thus  created  and  apply  the  Co.,  67  Tex.  42. 

principles   of  equity   in   determining  1.    Dimmock    v.    Bixby,     20  Pick. 

the  nature  and  extent  of  the  assignee's  (Mass.)  368. 

liability.     Thompson  v.  Rainwater,  4  8.  Jackson  v,  Cornell,  i  Sandf.  Ch. 

U.  S.  App.  217.  (N.  Y.)  353. 

Minnesota — Jurisdiction  of  District  8.  A  lapse  of  seventeen  years  with- 
Court, — Under  Const.  Minn.  art.  6,  out  corroborating  circumstances  is  too 
§  5,  which  provides  that  the  district  short  a  time  to  raise  a  legal  presump- 
courts  shall  have  original  jurisdiction  tion  that  the  objects  for  which  an  as- 
in  all  civil  cases,  both  in  law  and  in  signment  was  made  had  been  accom- 
equity,  when  the  amount  in  contro-  plished  or  abandoned.  Adlum  v. 
versy  exceeds  f  100,  a  creditor  whose  Yard,  i  Rawle  (Pa.)  163. 
claim  is  less  than  $100  may  bring  an  A  bill  by  a  judgment  creditor  pro- 
action  in  behalf  of  himself  and  of  vided  for  under  a  general  assignment 
other  creditors  to  enforce  an  assign-  for  the  benefit  of  creditors,  against  the 
ment  for  their  benefit,  where  the  claims  administrator,  widow,  and  heirs  of 
of  all  the  creditors  amount  to  more  the  assignee  for  an  accounting  andl 
than  that  sum.  Goncelier  v.  Forest,  4  administration  of  the  trust,  and  to* 
Minn.  i.  subject   real   estate   assigned    to  th& 

Nebraska — Concurrent  Jurisdiction  of  payment  of  such  creditor's  debts,  filed 
County  Courts, — The  funds  of  an  in-  thirteen  years  after  the  termination  of 
solvent  debtor  which  come  into  the  the  trust,  is  barred  for  laches.  Mar- 
hands  of  the  assignee  are  within  the  tin  v.  Price,  2  Rich.  Eq.  (S.  Car.)  412. 
jurisdiction  of  the  county  court,  and  Where  creditors  for  whose  benefit 
that  court  will  proceed  to  determine  an  assignment  is  made  delay  assert- 
the  rights  of  the  creditors  thereto,  ing  their  claims  to  the  trust  fund  for 
and,  subject  to  the  limitations  of  the  such  a  length  of  time  that  the  debts 
constitution,  will  grant  the  proper  re-  would  be  barred  by  the  statute  of  lim- 
lief,  even  to  the  extent  of  recognizing  itations,  a  court  of  equity  will  refuse 
and  enforcing  a  trust.  The  jurisdic-  to  enforce  the  trust.  Gibson  v.  Rees, 
tion  of  a  court  of  equity  in  such  cases  50  111.  383. 

is  not  exclusive  but  concurrent  only.  4.  Fitch  v.  Workman,  9  Met.  (Mass.) 

Wilson  V,  Coburn,  35  Neb.  530.  517;  Asay  r.  Allen,  124  111.  391;  Hcxter 

NewMezioo. —  The  District  Court  \i2A  v.  Loughry,  6    111.   App.    365;   Beard 

jurisdiction    of    an    action    attacking  v,  Clippert,    63   Mich.   716;   Terry  v, 

a  fraudulent  assignment.      Meyer  v.  Tubmam,    92    U.  S.    161;  Pollard   v. 

Black,  4  N.  Mex.  190.  Bailey,  20  Wall.  (U.  S.)  520;  Hammond 

Texas. —  TAe  District  Court  has  juris-  v.  Stanton,  4  R.  I.  65;  Jones  v.  Dough- 
diction  of  an  action  to  compel  an  as-  erty,  10  Ga.  273;  White  v.  Davis,  4? 
signee  for  the  benefit  of  creditors  to  N.  J.  Eq.  22.  See  also  Page  v.  Olcott, 
account  and  to  obtain  a  judgment  es-  28  Vt.  465. 

tablishing  the  extent  of  his  liability  to  Creditors  not  Embraeed  in  Trnst  Deed — 

the  trust  estate  without  regard  to  the  Bemedy. — If  a  trust  estate  is  more  than 

amount    claimed    by    plaintiff.      Mc-  sufilcient  to  pay  the  trust  debts,  or  ii 

Ilhenny    Co.  v.  Todd     71    Tex.    410.  a  trustee  is  tardy  in  bringing  the  trust 
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a  complaint  or  petition  in  the  nature  of  a  bill  in  equity.^ 

a.  Parties  Plaintiff— (i)    The  Creditors. — Where    a   trust 
has  been  created  for  creditors  by  an  assignment  for  their  benefit, 

to  a  close,  the  appropriate  remedy  of  of  an  assignment,  and  without  charg- 
creditors  not  embraced  in  the  deed  of  ing  it  to  be  fraudulent,  seeks  to  re- 
trust  is  by  bill  in  chancery  to  compel  cover  from  the  assignee  his  share  of 
a  fair  settlement,  to  have  the  debts  the  trust  fund,  he  cannot  be  permitted 
secured  by  the  trust  deed  paid  ofif,  and  at  the  hearing  to  claim  relief  on  the 
a  decree  for  the  residue,  if  any,  in  fa-  ground  that  the  assignment  was 
vor  of  other  creditors.  Wright  v,  proven  fraudulent.  Ontario  Bank  v. 
Henderson,  8  How.  (Miss.)  539.  Root,  3  Paige  (N.  Y.)  478.     See  also 

Bill  to  Eitablisb.  Disallowed  Claims.  —  Rome  Exchange  Bank  v,  Eames,  i 
A  suit  in  equity  is  the  proper  method  Keyes  (N.  Y.)  588. 
under  the  assignment  laws  of  Rhode  Heoessity  for  selling  Assigned  Property 
Island  (Pub.  L^ws,  c.  820,  §  i  of  July  — Beference. — In  a  suit  to  enforce  a 
30,  iSSq,  amending  c.  631,  §3,  of  April  sale  of  the  assigned  estate  and  for  a 
20,  1887)  to  establish  against  an  as-  settlement  of  the  debts  the  chancellor 
signee  for  the  benefit  of  creditors  a  should  not  direct  a  sale  of  all  the  re- 
claim which  has  been  disallowed,  such  alty  without  a  reference  to  a  commis- 
suit  being  in  effect  a  suit  to  enforce  sion  to  determine  the  necessity  of 
the  trusts  of  the  assignment  in  favor  such  sale,  unless  the  pleadings  present 
of  the  persbn  bringing  it.  Osborn  t/.  such  a  case  as  removes  all  doubt  as  to 
Colwell,  17  R.  I.  196.  the  propriety  of  a  sale.    McCloskey  v. 

An  Action  at  Law  cannot  be  Maintained  Standard  Oil   Co.    (Ky.,  1894),  26  S. 

to  recover  against  an  assignee  of  prop-  W.  Rep.  iioi. 

erty  assigned  for  the  benefit  of  cred-  1.  Hudson  v.  Eisenmayer  Milling, 
itors  a  judgment  for  debts  due  to  one  etc.,  Co.,  79  Tex.  401;  Nuckolls  v, 
of  the  creditors,  on  the  ground  that  Tomlin,  9  Neb.  357;  Bishop  v.  Hough- 
the  assignee  has  been  guilty  of  a  ton,  i  £.  D.  Smith  (N.  Y.)  566,  in  which 
breach  of  trust  in  neglecting  to  collect  it  is  said:  *'The  code,  it  is  true,  has 
and  apply  in  discharge  of  the  trust  an  abolished  the  distinction  between  ac- 
amount  due  upon  the  sale  of  the  as-  tions  at  law  and  suits  in  equity,  and 
signed  property.  The  remedy  in  such  it  was  designed  to  blend  the  two 
a  case  is  by  a  suit  in  the  names  or  for  modes  of  proceeding  in  one  action, 
the  benefit  of  all  the  parties  bencfi-  *  *  ♦  but  it  was  not  intended  thereby 
cially  interested,  in  which  the  in-  to  change  the  inherent  difference 
terests  of  all  the  creditors  shall  be  which  exists  between  legal  and  equi- 
protected,  and  in  which  the  court  may  table  relief;  *  ♦  ♦  that  distinction  still 
•exercise  its  equitable  jurisdiction,  and  exists  and  must  exist.  There  is  but 
compel  the  trustee  to  account  for  and  one  form  of  proceeding,  whether  the 
pay  over  the  funds  in  his  hands,  and  relief  which  a  party  seeks  be  legal  or 
proceed  to  execute  the  trust;  or  re-  equitable,  or  both;  but  he  must  so 
place  him  by  a  new  trustee;  or  direct,  frame  his  action  as  to  enable  the  court 
summarily,  that  a  receiver  be  ap-  to  administer  the  particular  relief  to 
pointed,  with  power  to  collect  the  out-  which  he  is  entitled."  Bishop  ». 
standing  debts,  and  apply  them  as  Houghton,  i  E.  D.  Smith  (N.  Y.)  572. 
provided  in  the  assignment;  or  if  the  See  article  Code  Procedure. 
fund  has  been  impaired  by  the  neglect  Description  of  Assignee.— Where  a 
of  the  trustee,  require  him  to  make  complaint  in  an  action  against  an  as- 
good  the  loss.  Bishop  v.  Houghton,  signee  for  the  benefit  of  creditors 
I  E.  D.  Smith  (N.  Y.)  566.  states  a  cause  of  action  against  him 

Assumpsit  cannot  be  maintained  by  in  his  capacity  as  assignee,  a  judg- 
a  creditor  to  recover  his  share  of  the  ment  directing  payment  of  the  plain- 
proceeds  of  a  general  assignment  tiff's  claim  out  of  the  trust  fund  will 
until  after  a  dividend  has  been  de-  not  be  reversed  because  defendant  was 
clared  and  the  assignee  has  refused  to  not  described  as  "  assignee  "  in  the 
pay.  Asay  v.  Allen,  124  111.  391;  title  of  the  cause,  nor  because  the  com- 
Hexter  v.  Loughry,  6  III.  App.  362.  plaint  demanded  **  judgment  against 

Belief  Inconsistent  with  BUI. — Where  the  defendant "  for  a  specified  amount, 

a  creditor  by  his  bill  claims  the  benefit  Gundry  v,  Vivian,  17  Wis.  436. 
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any  one  or  more  of  them  may  institute  an  action  to  enforce  the 
due  execution  of  the  trust  in  behalf  of  themselves  and  all  other 
creditors  interested  in  the  administration  thereof  and  who  may 
choose  to.  come  in  under  the  decree.* 

1.  Wakeman  z/.  Grover,  4  Paige  (N.  Micliigan — Statutory    Changes,  —  Un- 

Y.)  23;  Rogers  w.  Rogers,  3  Paige  (N.  der    Rev.    Stat.    Mich.    §8784,    pro- 

Y.)  379;  Bank  of  British  Korth  Amer-  viding    that    if    an     assignment     be 

ica  V.  Suydam,  6  How.  Pr.  (N.  Y.  Su-  fraudulent  or  the  assignee  shall  neg- 

preme  Ct.)  379;    Lewis   v.    Hake,  42  lect  to  promptly  and  faithfully  execute 

Hun  (N.  Y.)  542;  Douglas  v.  Smith,  19  such    trust,    any    person     interested 

N.  Y.  Supp.  630;  Russell  v.  Lasher,  4  therein  may  file  his  bill  in  the  circuit 

Barb.  (N.  Y.)  232;  Haughton  v.  Davis,  court,  in   chancery,  for  the   enforce- 


23  Me.  29;  Weir  v,  Tannehill,  2  Yerg. 
(Tenn.)  57;  Shyer  v.  Lockhard,  2 
Tenn.  Ch.  365;  Weld  v,  Bonham,  2 
Sim.  &  Stu.  91;  Hamilton  v,  Hough- 
ton, 2  Biigh  161;  Merwin  v,  Richard- 
son, 52  Conn.  224;  Goncelier  v.  Foret, 
4  Minn,  i;  McDougald  v.  Dougherty, 
II  G.a.  570;  Geisse  v.  Beall,  3  Wis. 
330;    Fisher  v.  Worth,  Busb.   Eq.  (N. 


ment  of  the  trust;  and  section  8749, 
providing  that  such  court  shall  have 
supervisory  power  of  all  questions 
and  disputes  arising  under  assign- 
ments, and,  on  application  of  the  as- 
signees or  any  persons  interested, 
make  all  necessary  and  proper  orders 
for  the  management  and  disposition 
of    the  assigned  property  and  distri- 


Car.)  63;  Funke  v.  Cone,  65  Mich.  581;  bution  of  the  assets,  etc.,  any  creditor 

Hunt  V,  Weiner,  39  Ark.  76;  Fisher  v,  is  authorized  to  file  a  bill  to  compel 

Herron,  22  Neb.  183;  Martin  v.  Rain-  the   assignee  to  carry  out   the   trust 

water,  56  Fed.  Rep.  11;  Dimmock  v,  promptly   without   making  the  other 

Bixby,  20  Pick.  (Mass.)  368;  Bryant  creditors  parties.     Wilhelm  r.  Byles, 

V.  Russell,  23  Pick.  (Mass.)  508;  Hays  60  Mich.  561. 

V,  Doane,  11  N.  J.  Eq.  84.  Proceeding    to    Establish   Keglect  on 

Suit  on  Behalf  of  AU. — The  parties  Part  of  Assignor. — Where  creditors  of 

suing  should  sue  in  behalf  of  all,  so  the   assignor  seek   to  establish    that 


that  the  settlement  may  conclude  all. 
Bank  of  British  North  America  v, 
Suydam,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  379;  Fisher  v.  Worth,  Busb.  Eq. 
(N.  Car.)  63. 

lUastration.  —  Thus  if  A  and  B 
transfer  their  property  to  C,  on  con- 
dition that  C  will  pay  off  their  debts, 
a  creditor  of  A  and  B  can  enforce 
this  agreement  in  behalf  of  himself 
and  others  by  bill  in  equity  against  C. 
Bell  V,  McGrady,  32  Ga.  257. 

Preferred  Greditors.  —  Some  of  the 
preferred  creditors  in  an  assignment 
may,  in  behalf  of  themselves  and  all 
other  creditors,  some  of  whom  are 
also  preferred,  bring  an  action  for  an 
accounting  and  to  obtain  a  judgment 
that  the  assignee  close  up  his  trust  by 
converting  the  property  into  money 
and  distributing  the  same  under  the 
assignment,  where  the  creditors  are 
so  numeraus  that  it  would  be  imprac- 


there  has  been  wilful  neglect  on  the 
part  of  the  trustee  in  failing  to  col- 
lect, account  for,  and  pay  over  to 
them  the  trust  funds,  their  remedy  is 
by  bill  in  equity  brought  on  behalf  of 
all  creditors  who  had  become  parties 
to  the  trust.  Hinds  v.  Cottle,  143 
Mass.  310;  Johnson  v,  Johnson,  120 
Mass.  465;  New  England  Bank  v, 
Lewis,  8  Pick.  (Mass.)  113. 

Suits  to  Protect  Trust  Property. — 
Where  an  assignee  misapplies  trust 
property  placed  in  his  hands  to  be  ad- 
ministered for  the  benefit  of  consent- 
ing creditors,  any  of  the  creditors 
may  bring  an  action  in  their  own 
name  for  the  benefit  of  all,  for  the 
purpose  of  protecting  and  securing 
the  property  for  ultimate  distribution. 
Blum  r.  Wettermark,  56  Tex.  85. 

It  seems  that  if  an  assignee  refuses, 
in  a  proper  case,  to  proceed  and  get 
in  the  assigned  property,  the  creditors 


ticable  to  bring  them  all  before  the  collectively,  or  one  in  behalf  of  all 
court,  there  being  no  more  reason  to  who  may  come  in  and  join,  may  compel 
make  the  other  preferred  creditors  the  execution  of  the  trust  in  equity, 
parties  by  name  than  for  bringing  in  or  may  cause  the  removal  of  the  as- 
all  the  other  creditors  in  the  same  man-  signee  and  the  appointment  of  an- 
ner.  Brooks  v.  Peck,  38  Barb  (N.  other.  Crouse  v.  Frothingham,  97  N. 
Y.)  519,  Y.  105. 
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latarlomitory  Jodgmont. — And  in  such  a  suit  when  an  order  or  decree 
for  an  accounting  is  once  made,  under  which  all  creditors  are 
authorized  to  come  in  and  present  their  demands,  it  operates  as 
an  interlocutory  judgment  in  favor  of  each  and  every  creditor  of 
the  fund,  whether  he  actually  comes  in  or  not,  as  effectually  as 
if  he  had  been  named  and  had  appeared  as  a  party ;  and  after 
such  an  order  is  made  no  other  creditor  will  be  allowed  to  bring 
or  to  proceed  with  a  separate  suit  for  relief,  but  he  must  prove 
his  claim  and  seek  his  reli^  in  that  suit.^ 

EtMon  for  Bnlo. — The  reason  for  allowing  one  or  more  creditors 
to  sue  in  behalf  of  all  is  that  it  is  often  impracticable  to  make  all 
persons  interested  parties  by  name.' 

(2)  The  Assignee. — The  assignee  may  himself,  under  certain 
circumstances,  file  a  bill  for  the  execution  of  the  trust,'  and  in 

Where  it  appears  that  there  is  col-  1.  Kerr  v,  Blodg^ett*  48  N.  Y.  62. 
lusion  between  the  assignor  and  as-  S.  Kerr  v,  Blodgett,  48  N.  Y.  62; 
signee,  by  means  of  which  the  trust  Brooks  v.  Peck,  38  Barb.  (N.  Y.)  519. 
property  is  wasted  or  sacrificed,  the  See  also  Thompson  v.  Brown,  4  Johns, 
creditors  may  sue  in  their  own  names  Ch.  (N.  Y.)  619;  Wilder  v,  Keeler,  3 
to  recover  the  property  and  have  it  Paige  (N.  Y.)  164;  Egberts  v.  Wood, 
distributed  in  accordance  with  the  3  Paige  (N.  Y.)  5,18;  Brooks  v.  Gib- 
trust,  and,  having  a  unity  in  interest  bons,  4  Paige  (N.  Y.)  374. 
in  the  object  of  the  suit,  they  may  Where  suit  by  a  creditor  has  been 
join  in  the  same  complaint  and  main-  brought  to  compel  an  assignee  under 
tain  a  joint  action.  Wright  v.  Mack,  a  general  assignment  to  account,  and 
95  Ind.  333.  after  issue    joined    a    referee  is  ap- 

Intorrontion.  —  An  assignee  for  the  pointed  to  take  and  state  the  accounts 

benefit   of  creditors,   after  accepting  and  ascertain  amounts  owing  to   all 

the  trust  and  taking  possession  of  the  the  creditors  of  the  assignor,  an  appH- 

property,    repudiated   the   trust,   and  cation  by  the  other  creditors  to  be  al- 

certain  creditors   instituted    proceed-  lowed  to  intervene  and  be  made  parties 

ings   in   equity  to   enforce   the   trust  plaintiff  was   properly  denied  on  the 

and   compel  the  assignee  to  account  ground  that  it  was  not  necessary  to 

for  the   property.      They  obtained  a  bring  them  in  as  additional  plaintiffs, 

decree    establishing    the   validity    of  since  the  action,  though   brought  by 

the  assignment  and  directing  the  as-  one  creditor,  was  in  fact  brought  for 

signee  to  account,  and  directing  pay-  the  benefit  of  all,  and  since  they  had 

ment  of  plaintifif's  claims  out  of  the  the  right  to  appear  before  the  referee, 

fund.      On    appeal    the    decree    was  prove  their  rights,  and  protect  their 

modified  and  aflSrmed,  and,  after  the  claims.     Lewis  v.   Hake,  42  Hun  (N. 

mandate  was  filed  in  the  lower  court,  Y.)  543. 

a  creditor  who  had  reduced  his  claim  8.  Thus,  where  a  writ  of  attach- 
to  judgment,  but  who  had  not  joined  ment  for  rent  is  sued  out  after  the 
in  the  action  to  enforce  the  trust,  inter-  assignment  and  levied  on  the  assigned 
vened,  asking  to  share  equally  with  property,  the  assignee  may  file  a  bill 
all  other  creditors  in  the  distribution  seeking  the  due  administration  of  the 
of  the  trust  fund.  It  was  held  that  property  assigned.  Louisville  Mfg. 
he  was  entitled  to  intervene  and  Co.  z/.  6rown  (Ala.,  1893),  13  So.  Rep. 
share  in  the  trust  fund;  the  fact  that  15. 

the  trust  was  established  and  the  fund  An  embarrassed  debtor  conveyed 
secured  upon  a  bill  filed  by  only  part  lands  to  two  of  his  creditors  in  trust 
of  the  creditors  giving  them  no  right  for  all  his  creditors  then  or  thereafter 
to  be  paid  to  the  exclusion  of  other  existing.  Thereafter  the  debtor  got 
beneficiaries  of  the  trust  fund.  Mar-  an  extension  from  most  of  his  credit- 
tin  V.  Rainwater,  56  Fed.  Rep.  7;  Ten-  ors  and  continued  his  business,  paying 
nant  v.  Smith,  56  Fed.  Rep.  12;  In  re  off  most  of  them  and  incurring  new 
Howard,  9  Wall.  (U.  S.)  175.  indebtedness.    Thereafter  he  assigned 
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such  case  a  petition  by  the  creditors  provided  for  in  the  assign- 
ment to  be  joined  as  parties  defendant  will  not  be  granted,  since 
they  may,  as  beneficiaries  of  the  trust  fund,  intervene  by  petition 
and  propound  their  respective  claims  for  the  ascertainment  of 
their  interests  and  the  protection  of  their  rights.* 

(3)  The  Assignor.  —  The  maker  of  a  deed  of  trust  for  the 
benefit  of  creditors,  in  consequence  of  his  continuing  liability  to 
the  creditors  for  whom  the  deed  is  collateral  security  and  of  his 
resulting  trust,  is  entitled  to  an  account  from  the  trustee,  and  may 
maintain  a  bill  without  making  the  creditors  parties.' 

b.  Parties  Defendant — The  Anignee. — In  actions  to  enforce 
the  trust  the  assignee  must  be  made  a  defendant.' 

for  the  benefit  of  his  creditors  under  creditors,  and  this  was  not  such   an 

the  insolvent  law.     Plaintiffs,  who  had  action;    that    no    creditor    could    be 

become  creditors  since  the  execution  bound  by  the  judgment,  nor  could  the 

ot  the  deed,  brought  suit  in  their  own  purpose  of  the  proceeding  be  affected 

names  for  the  benefit  of  all  the  credit-  in  the  action;  that  the  creditors  were 

ors  to  subject  the  lands  in  question  to  in  no  sense  parties  to  the  action,  and 

the   payment  of  their  debts,  on   the  the  court   had    no  jurisdiction    over 

trustee's  refusal  to  institute  proceed-  them.     Schuehle  v.  Reiman,  86  N.  Y. 

ings.     After  the  hearing  and  before  270. 

judgment  the  trustee  and  debtor  filed  1.  Louisville    Mfg.    Co.   v.   Brown 

separate  applications  to  be  admitted  (Ala.,  1893),  13  So.  Rep.  15. 

as  coplaintiffs,  and  were  so  admitted.  8.  Tomlinson  v,   Claywell,  4  Jones 

Held^  that  a  judgment  was   properly  Eq.  (N.  Car.)3i7.     See  also  Kenney  z/. 

rendered,  vesting  the  title  of  the  lands  Heatley,  13  Oregon  35. 

in  the  trustee  for  the  benefit  of  all  the  Where  an  insolvent  debtor  assigns 

creditors.     Merwin  v,  Richardson,  52  and  delivers  all    his  property  to  an- 

Conn.  223.  other  by  written  instrument,  and  the 

Aotion  by  Surety. — A  surety  upon  the  latter  promises  therein  "to  compro- 

bond,  given  as  required  by  the  Act  of  mise  or  otherwise  settle  all  the  debts  '* 

1877  (S  5i  c.  466,   Laws  of   1877)  by  of  the  former,  the  assignor  is  a  proper 

an  assignee  for  the  benefit  of  credit-  party  plaintiff  with  a  creditor  in  an  ac- 

ors,   brought   an  action    in   his  own  tion  to  enforce  the  agreement,  and  a 

name,  not  stating  it  was  for  the  benefit  demurrer    to  the    complaint    on    the 

of  others,  against  the  assignee  alone  ground  that  the  assignor  should  have 

for  an  accounting  and   settlement  of  been  made  a  party  defendant  will  not 

the  trust;  a    referee   was    appointed  lie.     Durham  v.  Hall,  67  Ind.  123. 

therein  to  take  proof,  with  directions  Eatabliahiiig  Claim  to  Surpluf. — After 

to  publish  a  notice  to  persons  having  assignment  for  benefit  of  creditors,  if 

claims  to  present  them  with  vouchers  a  surplus  fund  remains  in  the  hands 

in  pursuance  of  section  786  of  the  Code  of  the  accountant,  the  representatives 

of  Civil  Procedure.     It  was  also  pro-  of  the  assignor,  upon  petition,  will  be 

vided  in  the  order  that  any  creditor  allowed  to  establish  their  claims  upon 

might  object  to  a  claim  presented,  and  such  fund.     Merrick's  Estate,  i  Phila. 

thereupon  the  referees  might  take  the  (Pa.)  373. 

proofs  and  report  as  to   its  validity.  8.  Hamilton  v,  Houghton,  2  Bligh 

Subsequently,  upon  petition  of  credit-  16;  Routh  v.  Kinder,  3  Swanst.  144; 

ors,  the  county  judge  issued  a  citation  Rogers  v,  Rogers,  3  Paige  (N.  Y.)  379; 

requiring  the  assignee  to  appear  and  Patton  v,    Bencini,   6   Ired.    Eq.   (N. 

show  cause   why  a  settlement  of  his  Car.)  206. 

accounts   should '  not  be  had.     Held^  Bill  to  Enforeo  Lien  on  Trust  Fond  in 

that  an  order  was  improperly  granted  Hands  of  Administrator. — In  i860  A  made 

in  the  action  restraining  the  proceed-  an   assignment  for  the  benefit  of  his 

ings  before  the  county  judge;  and  said  creditors  of  all  his  property  of  every 

section   of  the  code    only  authorizes  description.     After  A's  death  a  sum 

publication  of  notice  when  an  action  of  money  arising  out  of  a  claim  against 

is  brought  for  the  collective  benefit  of  the  United  States  in  his  favor  existing 
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The  Aiiignor. — As  a  general  rule  it  is  not  necessary  to  make  the 
assignor  a  party,^  but  where  there  are  remaining  rights  or  liabih*- 
ties  which  may  be  aiTected  by  the  decree,  he  is  not  only  a  proper 
but  a  necessary  party,  and  should  be  joined.' 

The  Croditors. — Where  a  creditor  seeks  to  enforce  a  claim  which  is 
at  the  same  time  consistent  with  the  validity  of  the  trust,  but  in 
conflict  with  the  rights  of  other  creditors,  it  is  essential  that  they 
be  joined  as  parties  defendant,  because  there  is  a  want  of  com- 
munity of  interest  between  them  and  the  creditor  bringing  suit* 

before  the  assignment  was  made  came  Thus  where  a  creditor  claiming  re- 
inco  the  hands  of  A's  administrator  de  lief  not  common  to  all  creditors  files  a 
bonis  non.  Complainant  thereafter  filed  bill  to  enforce  and  correct  an  as- 
a  bill,  the  purpose  of  which  was  to  fol-  signment,  and  to  compel  an  ac- 
low  this  money  in  the  hands  of  the  counting  by  the  assignee,  the  other 
administrator  as  a  part  of  the  trust  creditors,  not  being  united  in  interest, 
fund  devoted  by  A  in  his  lifetime  to  should  be  made  defendants  and  not 
the  payment  of  his  debts,  the  trust  at  plaintiffs,  since  in  order  to  join  all  as 
the  time  the  bill  was  filed  not  having  plaintiffs  there  must  be  one  distinct 
been  executed.  It  was  held  that  the  right,  a  community  of  interest,  not 
assignees  were  not  only  proper  but  merely  in  the  subject  matter  involved, 
necessary  parties,  and  that  the  bill  was  but  also  in  the  relief  demanded.  Gar- 
bad  on  demurrer  for  failure  to  join  ner  v.  Wright,  28  How.  Pr.  (N.  Y.  Su- 
them.  Goodman  v.  Niblack,  102  U.  S.  preme  Ct.)  q2. 
556.  Exoeption. — A  firm  composed  of  D 

1.  Samainego  v.  Stiles  (Ariz..  1889),  and  A  assigned  property  in  trust  for 
20  Pac.  Rep.  607.  Thus  in  an  ac-  thepaymentof  debts  owing  by  a  former 
tion  brought  by  a  creditor  against  the  firm  composed  of  D  and  C  and  debts 
assignee  to  obtain  an  accounting,  it  owing  by  the  firm  D  &  A  for  which 
was  held  that  the  failure  to  make  the  the  assignee  had  in  any  way  become 
assignor  or  his  legal  representatives  a  bound,  the  surplus  to  be  paid  over  to 
party  defendant  did  not  render  the  bill  the  firm  under  the  terms  of  the  trust, 
bad  on  demurrer.  Wells  v.  Knox,  55  Therewith  it  drew  an  order  on  the  as- 
Hun  (N.  Y.)  246.  signee  in  favor  of  a  creditoi  payable 

Tmst  Croatod  by  WiU. — Where  land  out  of  the  surplus  of  the  trust  fund, 

is  devised  for  the  payment  of  debts  which  was  duly  accepted.     On  a  bill 

and  the  creditors  bring  suit  to  enforce  by   the  creditor    against  the   trustee 

the  trust  thus  created,  the  heir  should  alone  praying  an  accounting  and  that 

generally  be  made  a  party.     Harris  v,  the  surplus  might  be  ascertained  and 

Ingledew,  3  P.  Wms.  91.  applied  to  the  liquidation  of  the  order 

2.  Haughton  v,  Davis,  23  Me.  33;  it  was  held  that  neither  the  firm  D  & 
Trecothick  v.  Austin,  4  Mason  (U.  S.)  A  nor  the  firm  D  &  C  nor  any  of  the 
16;  Hobart  v,  Andrews,  21  Pick,  creditors  were  necessary  parties  de- 
(Mass.)  532;  Buck  v,  Pennybacker,  4  fendant,  as  they  were  represented  by 
Leigh  (Va.)  5.  the  assignee.     Buck  v.  Pennybacker, 

Where  there  is  a   provision  in  the  4  Leigh  (Va.)  5. 
deed  that  any  balance  remaining  after        Bemedy  for  Dofeot  of  Partios  anderWii- 

paying  off  the  creditors  shall  be  turned  ooxuin Statute. — In  an  action  against  the 

over   to  the  assignor,   he    should    be  assignee  in  a  general  assignment  to 

made  a  party  to  a  bill  to  enforce  the  obtain  payment  of  a  preferred  claim, 

trust.     Haughton  V.  Davis,  23  Me.  32.  if  the  defendant  may  insist  that  the 

8.  Rogers  v.   Rogers,  3  Paige    (N.  other  creditors  be  made  parties,  which 

Y.)  379;  Brooks  v.  Peck,  38  Barb.  (N.  is   not  decided,  the   objection   to  the 

Y.)  519;  Williamson  v.  Field,  2  Sandf.  omission  of  such  defendants  must  be 

Ch.  (N.  Y.)533;  Fisher  v.  Worth,  Bush  taken  by  demurrer  or  answer,  and  the 

£q.  (N.  Car.)  377.     See  also  Dimroock  objection  not  having  been  thus  taken 

V,  Bixby,  20  Pick.  (Mass.)  368;  Hud-  cannot  be  raised  on  appeal.     Gundry 

son  V,  Elsenmayer  Milling,  etc.    Co.,  v.  Vivian,  17  Wis.  436.    See  also  Carney 

79  Tex.  401.  V,  Lacrosse,  etc.,  R.  Co.,  15  Wis.  503; 
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Croditon  in  Another  Class. — Where  a  deed  of  trust  provides  for  the 
payment  of  one  creditor,  in  the  first  place,  and  then  provides  for 
the  payment  of  other  creditors  as  a  second  class,  the  first  creditor 
may  call  on  the  trustee  for  an  account  and  for  payment  to  the  ex- 
tent of  the  trust  fund  without  joining  as  parties  the  creditors  of 
the  second  class.* 

c.  Necessary  Averments— Generally. — ^A  bill  of  complaint  filed 

by  a  creditor  in  behalf  of  himself  and  of  other  creditors  to  enforce 
an  accounting  and  distribution  should  allege  the  execution  of  the 
deed  of  assignment,  the  acceptance  of  the  trust  by  the  assignee, 
the  giving  of  bond  as  required  by  law,  and  the  actual  taking  pos- 
session and  control  of  the  property  by  the  assignee  for  the  pur- 
poses of  the  assignment,'  the  filing  of  the  inventory  and  schedule 

Cord  V.  Hirsch,  17  Wis.  415;  Bevier  v,  sum  than  the  value  of  the  property 
Dillingham,  18  Wis.  529.  aUeged  to  have  been  misapplied  and 
Preferred  Creditors. — In  a  suit  by  a  for  an  amount  less  than  half  of  the  al- 
creditor  in  his  own  behalf  and  of  any  leged  indebtedness, 
other  creditor  to  enforce  an  assign-  Agreement  to  Provisions  of  Deed. — 
•nent  giving  preferences  for  the  bene-  Where  a  bill  is  filed  by  creditors  to  en- 
fit  of  all  the  creditors  equally  the  pre-  force  a  deed  for  their  benefit,  provid- 
ferred  creditors  are  necessary  parties,  ing  that  they  should  agree  to  its  pro- 
Hudson  V.  Eisenmayer  Milling,  etc.,  visions  within  a  period  of  time  speci- 
Co.,  79  Tex.  401.  But  see  Preston  v,  fied  in  the  deed,  it  is  essential  that  the 
Carter,  80  Tex.  388,  which  seems  to  deed  allege  that  the  creditors  agreed 
limit  this  doctrine.  to  the  provision.     Colgin  v,  Redman, 

1.  Smith  V,  Turrentine,  8  Ired.  Eq.  20  Ala.  650. 

(N.    Car.)  185;   Patton  v,    Bencini,  6  Aetion  by  CreditoiJn  Posterior  Glass. — 

Ired.  Eq.  (N.  Car.)  204.  A  deed  of  assignment  for  the  benefit 

Creditors    in    Posterior    Class.  —  Pre-  of  creditors  gave  preferences  and  pro- 

ferred  creditors  need  not  be  joined  as  vided  that   the   first  class  should  be 

parties  defendant  to  a  bill  against  the  paid  in  full;  then  the  second,  if  assets 

assignee  for  an  accounting,  where  the  were  sufficient;  and  then  the  third,  if 

complaint  only  claims  the  balance  of  any  assets  remained  after  paying  the 

the  trust  fund  remaining  after  the  pre-  first  and  second  classes.     A  complaint 

ferred  creditors  are  paid.     Page  v.  Ol-  in  an  action  against  the  assignee  by  a 

cott,  28  Vt.  465.  creditor  of  the  third  class  alleged  that 

2.  See  Blum  v,  Wettermark,  56  Tex.  the  assignee  had  wasted  assets  and 
84,  in  which  case  it  was  also  held  that  had  failed  to  use  them  according  to 
on  a  petition  filed  by  creditors  against  directions  of  the  deed  of  the  assign- 
an  assignee,  alleging  that  he  had  mis-  ment,  and  that  in  making  a  final  re- 
applied assets  received  by  him,  a  fail-  port  of  his  proceedings  upon  resigning 
ure  to  distinctly  charge  that  there  did  his  trust  he  failed  to  account  for  a 
not  remain  in  the  hands  of  the  as-  large  part  of  the  assigned  property, 
signee  sufficient  assets  to  discharge  The  complaint,  however,  did  not  al- 
the  debts  provided  for  by  the  assign-  lege  that  the  assets  were  sufficient  to 
ment  did  not  render  the  petition  bad  pay  the  first  class  in  full.  It  was  held 
on  general  demurrer,  if  the  petition  that  it  was  demurrable  for  failure  to 
showed  with  reasonable  certainty  that  state  a  cause  of  action.  Davenport  v. 
the  creditors  would  suffer  loss  by  the  McCole,  28  Ind.  496. 
misapplication  of  the  assets.  In  Rhode  Island  it  is  necessary  that 

AUegaUon  as  to  Assignee's  Insolreney.  a  bill  by  a  creditor  to  enforce  an  as- 

— So  also  in  Blum  v,  Wettermark,  56  signment  should  allege  a  presentation 

Tex.  84,  it  was  held  that  the  failure  of  of    plaintiff's  claim   to    the  assignee 

the  petition  to  allege  that  the  assignee  within  six  months,  the  time  prescribed 

and  the  sureties  on  his  bond  were  in-  by  statute,  otherwise  it  will  be  deemed 

solvent  did  nqjt  render  it  demurrable  defective.     Peabody  t^.  Tenney  (R.  I., 

where  the  bond  was  for  a  much  less  1893),  30  Atl.  Rep,  456. 
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(if  required  by  law),*  the  facts  connecting  plaintiflf  with  the  trust 
and  showing  his  interest  in  the  trust  fund,  and  the  neglect  and  re^ 
fusal  of  the  assignee  to  execute  the  trust.' 

BrMoh  of  Trust  by  Afsignoo. — If  the  bill  seeks  to  charge  the  assignee 
with  breach  of  trust,  it  should  be  alleged  in  what  the  breach  con- 
sists;  he  cannot  be  held  responsible  for  any  breach  not  allied  i» 
the  bill.' 

4.  The  Answer. — Where  a  bill  seeks  a  priority  or  preference  of 
payment  out  of  the  debtor's  property,  it  is  sufficient  for  the 
answer  of  the  assignees  to  set  forth  the  assignment,  deny  the 
fraud,  if  any  be  charged,  and  show  that  the  debtor  can  have  no 
property  in  their  hands  until  the  trusts  or  assignments  are  satis^ 
fied,  without  giving  a  more  particular  statement  of  the  property 
than  is  shown  by  the  assignment  itself,  if  it  be  fair  upon  its  face, 
and  without  going  into  an  account  of  the  manner  in  which  they 
have  disposed  of  the  property,  or  how  they  may  have  applied 
it.  And  where  a  bill  holds  assignees  to  account  for  property 
assigned  by  the  debtor,  and  for  an  equitable  distribution  amongst 
all  the  creditors,  the  assignees  must  by  their  answer  disclose 
their  transactions  and  set  forth  full  and  particular  accounts 
of  the  trust  property  and  how  they  had  disposed  of  it  and  ap- 
plied  it.-* 

1.  2  Van  Sant  Eq.  PI.  175;  Bishop  assignment  was   void.     Haugfaton  v^ 

Insolv.  Debtors  (2d  ed.)  365.  Davis,  23  Me.  28. 

8.    See    Blum    v.    Wettermark,    56  An   assignee   cannot   set    up  as    a 

Tex.  84.  defense    to  a   bill    for    an    account- 

8.  Page  V,  Olcott,  28  Vt.  466.  ing  and  for  other  relief  that  the  as- 

4.  Bailey    v,   Nicoll,    i    Edw.    Ch.  signment  is    fraudulent  and   void  as 

(N.  Y.)32,  note.  against  creditors.     Geisse  v,  Beall,  3. 

I^efensai — laralidity  of  AMignmtiit. —  Wis.  330. 

A  trustee  who  has  received  the  prop-  Appointment    of    Assignoo   in   Bank- 

erty  of  a  debtor  in  trust  to  apply  to  mptoy. — In  a  bill  filed  by  a  creditor  in 

the  payment  of  the  creditors  cannot  set  behalf  of  himself  and  other  creditors- 

up  a  defense  of  fraud  in  making  and  provided  for  in  the  assignment  for  an 

receiving  the  transfer  for  the  benefit  accounting  and  for  the  payment  of  the 

of  such  creditors  as  a  defense  to  a  suit  respective  debts  out  of  the  property  ia 

brought  by  them  to  enforce  the  trust,  the  manner  prescribed  for  by  the  as- 

without   showing   that  the  fund  had  signment,  a  plea  in  bar  of  the  relief' 

been  recovered  from  him  by  the  par-  sought  by  the  bill  that  at  the  time  of 

ties  intended  to  be  defrauded,  or  that  the  assignment  the  assignee  washope- 

they  had  ever  made  any  claim   to  it.  lessly  insolvent,  that  the  assignment 

Seaman   v.    Stoughton,   3   Barb.    Ch.  was  executed  with  intent  to  prefer  cer- 

(N.  Y.)  349.  tain  creditors,  that  the  assignor  him- 

Where  an  answer  to  a  bill    by  a  self   thereafter    removed    to  another 

creditor  against  an  assignee  for  a  sum  state,  and  there  presented  a  petition 

of  money  in  the  hands  of  defendant  praying  to  be   declared   a  bankrupt, 

as  assignee  does  not  raise  objection  and  that  in  pursuance  of  the  petition, 

that    the    assignment   was  void,  but  a  decree  was  rendered  appointing  an 

states   the  amount   received   by   him  assignee  of  the  estate  of  the  assignor^ 

as    assignee,    and    denies    plaintiff's  presents  no  defense,  since  it  does  not 

right  to  a  share  of  the  fund,  on  the  contain  the   necessary  averments   to* 

ground  that  he  did  not  make  himself  show  that  the  debtor  was  legally  de- 

a  party  to  assignment,  defendant  can-  clared  a  bankrupt,  so  as  to  vest  his> 

not  on  the  argument  object  that  the  property   in    the    assig'nee    in    bank- 
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VL  Action    fob    DIVIDSND — in  Oeneral. — An   action  at  law  will 

not   lie   in    favor  of   a   creditor  to    compel  an  assignee  to   pay 

him  his  proportionate  share  of  the  trust  fund  until  there  has 
been  a  settlement  and  a  decree  entered  for  the  distribution 
of   the  fund.     When  these  steps  have  been  taken  the  creditor 

may  maintain  an  action  as  for  money  had  and  received  against 
the  assignee  to  recover  his  part  of  the  dividend.* 

ruptcy.  Seaman  v,  Stoughton,  3  Barb,  the  date  of  assignment  could  not  be 

Ch.  (N.  Y.)  344.  allowed,  as  they  were  not  put  in  proper 

IMseharge  in  Bankraptey  of  Anignor.  issue  by  the  pleadings,  and   that  the 

— To  a  bill  by  a  creditor  against  an  as-  assignee's  answer  was  an  admission  ol 

signee  for  an  accounting  it  is  no  de-  the  extent  of  the  debt  claimed  by  him 

fense  to  allege  that  since  the  execu-  at  that  time,  and  was  conclusive  until 

tion  of   the  assignment  the  assignor  amended.     Harrison  v.  Mock,  16  Ala. 

had  been   discharged    in   bankruptcy  616. 

from  the  debts  thereby  secured  under  Plea — Defenses. — In  covenant,  where 

proceedings  begun  subsequent  to  the  it  is  alleged  that  an  agreement  was 

assignment.     In  such  cases  the  bene-  made  between  a  debtor,  his  assignee, 

iiciaries  have  a  vested  interest  in  the  and    the  creditors,  under  which  the 

assigned   property  to    the    extent  of  debtor  assigned   his   property   to  de- 

their   respective    claims.      Smith    v.  fendant  to  pay  certain  debts  in  full  and 

Tighc,  46  N.  Y.  Super.  Ct.  270.  other  debts  pro  rata^  that  defendant 

Aets  of  Beneflciaries  in  Opposition  to  agreed  with  each  of  the  other  parties 
Assignment. — To  a  bill  to  remove  a  to  perform  the  trust  of  the  assign- 
trustee  under  assignment  for  the  bene-  ment,  and  that  defendant  had  not  paid 
fit  of  creditors  and  for  an  accounting,  plaintifif's  debt,  a  plea  that  plaintiff 
injunction,  and  other  relief,  an  answer  authorized  defendant  in  writing  to  pay 
by  trustee  setting  up  as  a  defense  to  in  preference  to  his  debt  another  party 
the  bill  that  the  creditors  had  made  whose  claim  was  subsequent  to  plain- 
arrangements  in  regard  to  the  distri-  tiff's,  and  that  defendant  paid  it  accord- 
butionof  the  estate  different  from  that  ingly,  and  that  he  had  no  funds  which 
prescribed  by  assignment  presents  no  he  had  not  appropriated  according  to 
'defense.     Geisse  v.  Beall,  3  Wis.  330.  the    provisions    of    the   assignment. 

Mistake  in  lUstribntion. — On  a  bill  by  presents  a  good  defense.     Robertson 

.a  creditor  against  the  assignee  to  en-  v.  Gardner,  11  Pick.  (Mass.)  146. 

force  the  trust  and  recover  his  share  1.  Peck   v,    Randall,   i   Johns.   (N. 

of  the  assigned   property  the  defend-  Y.)  165;  Brown  v,  BuUen,  Dougl.  407; 

ant  cannot  set  up  that  he  had  under  a  Nuckolls  v,  Tomlin,  9  Neb.  353;  Van- 

tnisapprehension  paid  over  all  the  trust  arsdale  v,   Richards,  i  Whart.   (Pa.) 

:funds  to  other  creditors.      Ward   v,  408;  Gray  v.  Bell,  4  Watts  (Pa.)  410; 

l^wis,  4  Pick.  (Mass.)  518.  Latimer's  Estate,  2  Ashm.  (Pa.)  520. 

Claims  in  Assignee's  Favor. — To  a  bill  So  also  in   Rush  v.  Good,  14  S.  & 

^led  to    enforce    an    assignment   for  R.  (Pa.)   231,  it  is  intimated,  though 

creditors  without  preferences   the  as-  not  decided,  that  an  action  would  not 

signee  by  his  answer  set  up  a  claim  as  lie  against  assignees  for  a  proportion- 

•due  him  by  the  assignor  at  the  time  ate  or  ratable  part  of  the  debt  claimed 

the  assignment  was  executed.     After  until     the     creditor    has    proceeded 

the  assignor's  death  the  bill  was  re-  against  them  so  far  as  to  have  a  divi- 

vived  against  his  administrator,  who  dend    declared  and    distribution    or- 

^dopted   the    assignee's   answer   and  dered  as  directed  by  statute, 

filed  a  supplemental  answer  setting  up  When  an  assignee,  under  Mass.  Stat, 

an  additional  claim  for  money  paid  out  1836,  c.  238  has  in  his  hands  assets  of 

l>y  the  assignor  since  the  making  of  the  assignor,  more  than  sufficient  to 

the  assignment  and   the  filing  of  his  pay  in  full  all  the  creditors  who  exe- 

answer  on  executions  against  the  as-  cuted  the  assignment,  and  declares  a 

rsignor  placing  a  lien  superior  to  the  dividend   to   all  those  creditors   and 

assignment.     It   was   held   that   pay-  pays  all  of  them  but  one  in  full,  and 

-ments  on  executions   against  the  as-  pays  over  a  surplus  to  the  assignor, 

:Signor,  made  by  the  assignor  before  he  is  liable  to  the  creditor  whom  he 

893 


▲otiontoSet  ASSIGNMENT  FOR  Aiide  Atnigmnwit. 

Exeeution  of  BeleaM. — Where  property  is  assigned  for  the  benefit 
of  such  creditors  as  should  within  a  specified  period  execute  a 
general  release,  the  execution  of  a  release  by  a  creditor  is  a 
condition  precedent  to  his  right  to  maintain  in  his  own  name  an 
action  against  the  assignee,  even  for  a  dividend.* 

Joinder  of  Counts. — A  count  against  assignees  for  the  benefit  of 
creditors,  naming  them  as  trustees,  may  be  joined  with  a  count 
against  them  personally.* 

Vn.  Action  to  Set  Aside  AauoNiCEirT — 1.  Jarisdiction. — Actions 
to  set  aside  assignments  for  fraud,  like  actions  to  enforce  them,  are 
usually  brought  in  courts  of  equitable  jurisdiction  or  courts  exer- 
cising all  the  powers  of  a  court  of  equity.' 

2.  Time  to  Bring  Action. — The  time  within  which  an  action  to  set 
aside  a  fraudulent  assignment  should  be  brought  is  usually  a  mat- 
ter of  statutory  regulation.* 

does  not  pay  in  an  action  for  money  In  Ohio  an  action  against  an  assignee 

had  and  received.    Fitch  v.  Workman,  for  creditors  for  the  amount  of  a  divi- 

9  Met.  (Mass.)  517;  Bouve  v.  Cottle,  dend  cannot  be  entertained,  but  only 

143  Mass.  314.  a  judgment  that  it  be    allowed  and 

In  Peck  V,  Randall,  i  Johns.  (N.  Y.)  paid  out  of  the  estate  (section  6352); 

165,  Kent,  Ch.  J.,  says:  *'  The  present  but  if  the  defendant,  instead  of  insist- 

is  an  action  against  the  trustees  be-  ing  on  his  demurrer  to  such  action, 

fore  the  demand  has  been  adjusted,  answers  over  after  it  is  erroneously 

and  without    proof  of    any  dividend  overruled,  and  makes  an  issue  as  to 

having  been  declared.     I  am  inclined  whether  the  claim  has  been  or  should 

to  think  that  the  plaintiff  has  mistaken  be  allowed,  he  waives  the  demurrer, 

his  remedy,  and  that  he  ought  to  have  and  the  judgment  ordering  allowance 

applied  by  petition   to  the  equitable  of  the   claim  will  not    be  disturbed, 

powers  of  this  court  to  coerce  the  de-  Hamilton  v.   Cochran,  6    Month.    L. 

fendant  into  an  adjustment  of  his  de-  Bull.  (Ohio)  248. 

mand  and  to  account."  1.  Mather  zf.  Pratt,  4  Dall.  (U.  S.) 

AMumpcit    may    be   maintained    by  224. 

creditors  to  recover  their  share  of  the  Where  a  voluntary  assignment  was 

dividend  after  it  has  been  declared,  made  to  trustees,  to  the  use  of  such 

Brown  v,  Bullen,  Dougl.  407.  of  the  creditors  as  executed  a  release. 

Mandamus     to     Compel    Payment. —  no  time  being  specified  as  to  when  the 

Mandamus  will  not  lie  to  compel  the  release    should   be    executed,  it  was 

assignee  to   pay    a    percentage    of  a  held  that  a  creditor  who  executed  the 

claim  where  the  court  has  first  to  set-  release  after  a  dividend  was  made  was 

tie  a  doubtful  question  as  to  the  con-  entitled  to  a  proportion  of  such  divi- 

struction  of  the  deeds  of  assignment,  dend.     Pennsylvania  Bank  v,  Gratz,  I 

and  where  it  is  only  after  this  doubt  Browne  (Pa.)  App.  LXIX. 

has   been   resolved    in    favor   of   the  2.  Rush  v.  Good,  14 S.  &R.  (Pa.)  226. 

creditor  that  a  duty  could  be  estab-  8.  See  Wakeman  v,  Grover,  4  Paige 

lished  or    its    performance    directed.  (N.    Y.)    32;    Scudder  v,    Voorhis,    5 

Hulse  V,  Marshal,  9  Mo.  App.  148.  Sandf.  (N.  Y.)  271;  Moffat  v.  Ingham. 

Motion    to  Compel   Payment   of  Divi-  7  Dana  (Ky.)  495. 

dend. — A  creditor  of  an  assigned  estate  Vermont— ^r<7^fl/^    Court, — In    Ver- 

may.  by  motion,  proceed  against  the  mont    a    creditor  may    file   a  bill   in 

assignee  for  failure  to  pay  a  first  divi-  chancery  to  set  aside  an  assignment, 

dend,  after  due  demand  for  such  has  the  jurisdiction  of  the  Probate  Court 

been     made,     although    neither    the  not  being    exclusive.     Therasson    v, 

court  nor  the  assignee  shall  have  de-  Hickok,  37  Vt.  454. 

clared  a  dividend,  and  although   the  4.  Ohio— Fonr Tean' Limitation. — Un- 

assignee  may  not  have  enough  money  der  section  15  of  the  act  regulating  the 

of  the  estate  to  enable  him  to  pay  a  mode   of  administering    assignments 

dividend   of   five   per  centum.     Mur-  for  the  benefit  of  creditors  as  amended 

dock  V,  Priest,  36  Mo.  App.  399.  February   12,    1863,  an  action   to   set 
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8.  Beqaiiite  8tept  before  Suing— tf.  Obtaining  Judgment. — It 
may  be  stated  as  a  general  rule,  that  a  bill  to  s^t  aside  an  assign- 
ment for  the  benefit  of  creditors  on  the  ground  of  fraud  cannot  be 
maintained  except  by  a  creditor  who  has  reduced  his  claim  to 
judgment.*  This  rule,  however,  is  subject  to  numerous  qualifica- 
tions and  exceptions,  which  will  be  adverted  to  hereafter.* 

b.  Issue  of  Execution  and  Return  of  Nulla  Bona.— 

As  to  the  steps  necessary  to  be  taken  after  the  judgment  is 
obtained,  before  instituting  the  action,  there  is  much  conflict  of 
authority,  and  no  general  rule  can  be  declared.  Thus  there  are 
authorities  sustaining  the  position  that  an  execution  must  have 
been  issued  on  the  judgment  and  a  return  of  nulla  bona  made 
thereto  before  the  action  can  be  brought.* 

aside  a  fraudulent  assignment  must  be  1.  Georgia, — Johnson  v.  Farnum,  56 

brought  within  four   years  after  the  Ga.  144;  Oberholser  v.^Keefer,  47  Ga. 

cause   of  action   shall  have  accrued,  5^0. 

but  the  cause  of  action  shall  not  be  Illinois, — Heacock  v.  Durand,  42  111. 

deemed  to  have  accrued  until  the  dis-  230;    Manchester  v,  McKee,    10    111. 

covery  of  the  fraud.     Combs  v.  Wat-  511;    Beach    v,    Bestor,    45    111.    341; 

son,  32  Ohio  St.  228.  Greenway  v,  Thomas,  14  111.  271. 

Missonri — Action  Barred  after  Four  New  York. — Coope  v,  Bowles,  42 
Tears.— Where  at  the  date  of  the  in-  Barb.  (N.  Y.)  87;  Willetts  v,  Vanden- 
stitution  of  a  suit  by  a  stockholder  of  burgh,  34  Barb.  (N.  Y.)  426;  Hastings 
a  bank  to  set  aside  a  fraudulent  as-  v,  Belknap,  i  Den.  (N.  Y.)  190;  Wilson 
signment  by  the  bank  the  assignee  v,  Forsyth,  24  Barb.  (N.  Y.)io5;  Law- 
had  been  in  charge  of  the  property  for  ton  v.  Levy,  2  Edw.  Ch.  (N.  Y.)  197; 
about  four  years,  during  which  he  Wilcox  z'.  Payne  (Supreme  Ct.),  28  N. 
must  be  presumed  to  have  been  en-  Y.  St.  Rep.  712;  Andrews  v.  Durant, 
gaged  in  the  execution  of  the  trust,  18  N.  Y.  496;  McElwain  v,  Willis,  9 
and  nothing  is  alleged  by  way  of  dis-  Wend.  (N.  Y.)  549;  Spear  v,  Wardell, 
ability  or  want  of  knowledge  of  the  2  Barb.  Ch.  (N.  Y.)29i;  Wakeman  v, 
premises  showing  excuse  for  so  much  Grover,  4  Paige  (N.  Y.)  23;  Edmeston 
delay,  the  action  must  be  deemed  to  v,  Lyde,  i  Paige  (N.  Y.)637;  La  Farge 
have  been  brought  too  late.  Des-  v,  Halsey,  4  Abb.  Pr.  (N.  Y.  Super, 
combes  v.  Wood,  91  Mo.  196.  Ct.)  400;  Hadden  v.  Spader,  20  Johns. 

Hew  York— Action  when  Premature.—  (N.  Y.)  554;  North  American  F.  Ins. 

Where  an  execution  is  returned  before  Co.  v.  Graham,  5  Sandf.  (N.  Y.)  197; 

the   expiration   of  the  period   within  Cropscy  v,   McKinney,    30  Barb.   (N. 

which  it  must  be  returned,  an  action  Y.)  47. 

by   the   creditor  in   whose  favor  the  Other  States. — Moffat  v,  Ingham,   7 

judgment   was   rendered   commenced  Dana  (Ky.)  495;  Pennington  t/.  Wuod- 

immediately  after  the   return   to    set  ali,  17  Ala.  685;  Hunt  v,  Weiner,  39 

aside  a  fraudulent  assignment  of  the  Ark.  70;  Caswell  v.  Caswell,  28  Me. 

judgment  debtor   is  not  prematurely  232;    Loving  v,    Pairo,    10  Iowa   282; 

commenced,  as  it  is  not  necessary  for  Berryman  v.  Sullivan,  13  Smed.  &  M. 

him  to  wait  until  the  expiration  of  the  (Miss.)  65;  Dahlman  v.  Jacobs,  5  Mc- 

time  within  which  the  execution  must  Crary  (U.  S.)  130. 

be  returned  before  bringing  such  ac-  Michigan. — A  creditor  cannot  attack 

tion.     Knauth  v,  Bassett,  34  Barb.  (N.  a  fraudulent  assignment  for  the  bene- 

Y.)3i.  fit  of  creditors  until  he  has  in  some 

When  Brought  in  Time. — An  action  way  acquired  a  legal  standing.    Blake 

brought  by  a  judgment  creditor  to  set  v.  Hubbard,  45  Mich.  i. 

aside  a  fraudulent  assignment  by  his  2.  See  Exceptions  to  Rule  Requiring 

debtor  is  brought  in  time  if  commenced  Judgment    and   Return    of   Execution 

while  the  assignee  has  in  his  hands  Nulla  Bona^  page  897. 

unappropriated    assets    belonging  to  8.  Edmeston  v.  Lyde,  i    Paige  (N. 

the  trust  which  it  is  the  object  of  the  Y.)637;  Knauth  r.  Bassett,  34  Barb, 

action  to  reach.     Knauth  v,  Bassett,  (N.  Y.)  31;  Willetts  v,  Vandenburgh, 

34  Barb.  (N.  Y.)  31.  34  Barb.  (N.  Y.)  424;  Wilcox  v,  Payne 
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QnalifleatioB  of  Svlo. — On  the  Other  hand  some  authorities  hold  that 
the  steps  necessary  to  be  taken  after  obtaining  judgment  must  be 
determined  by  the  nature  of  the  property  assigned ;  that  if  the 
property  be  subject  to  execution  an  action  to  set  aside  the  assign- 
ment and  subject  the  property  to  the  judgment  may  be  instituted 
as  soon  as  a  lien  is  obtained  by  the  issue  of  an  execution,  but  that 
if  the  property  is  equitable  in  its  nature  and  not  subject  to  exe- 
cution, the  action  cannot  be  instituted  until  return  of  execution 
unsatisfied.^ 

(Supreme    Ct.)»  8  N.   Y.   Supp.    407;  timeof  the  sale  might,  upon  recovering. 

McElwain  v,  Willis,  9  Wend.  (N.  Y.)  judgment,  and  the  return  of  the  exe- 

549;  Lawton  v.  Levy,  2  Edw.  Ch.  (N.  cution  unsatisfied,  maintain  a  bill  to 

Y.)  197;   Heacock  v.  Durand,  42  111.  set  aside  the  conveyance,  and  follow 

230;     Beach    v,    Bestor,    45    111.   346;  the  proceeds  through  any  number  of 

Greenway    v,    Thomas,    14    111.    271;  intermediate    assignees,     until    they 

Manchester    v.    McKee,    10    111.    511:  were  lodged  in  the  hands  of  a  creditor 

Case  V,  Beauregard,  loi  U.  S.  688.  in  good  faith,  who  had  received  andap- 

Boaion  for  Bulo. — **It  is  no  doubt  plied  them  upon  his  debt,  or  of  a  ^<»ifa- 

generally  true  that  a  creditor's  bill  to  fide  purchaser  without  notice  of  the 

subject  his  debtor's  interests  in  prop-  fraud.     Cook  v.  Smith,  3  Sandf.  Ch. 

erty  to  the  payment  of  the  debt  must  (N.  Y.)  333. 

show  that  all  remedy  at  law  had  been  On  return  of  nulla  bona  upon  an  ex- 
exhausted.  And,  generally,  it  must  ecution  from  a  justice  of  the  peace 
be  averred  that  judgment  has  been  complainant  may  file  bill  in  equity  to 
recovered  for  the  debt;  that  execution  set  aside  a  fraudulent  assignment, 
has  been  issued,  and  that  it  has  been  Hunt  v,  Weiner,  39  Ark.  70. 
returned  nulla  bona.  The  reason  is  On  a  bill  by  a  judgment  creditor 
that  until  such  a  showing  is  made,  it  whose  execution  has  been  returned 
does  not  appear,  in  most  cases,  that  nulla  bona  to  set  aside  an  alleged 
resort  to  a  court  of  equity  is  necessary,  fraudulent  assignment  of  the  debtor's 
or,  in  other  words,  that  the  creditor  is  stock  in  trade  and  debts  owing  him, 
remediless  at  law.  In  some  cases,  and  to  subject  the  goods  and  chattels 
also,  such  an  averment  is  necessary  to  in  the  assignee's  hands  to  the  pay- 
show  that  the  creditor  has  a  lien  upon  ment  of  the  judgment — held^  sufficient 
the  property  he  seeks  to  subject  to  the  to  lay  a  foundation  for  his  claim  to  the 
payment  of  his  demand."  Case  v,  interference  of  a  court  of  equity,  that 
Beauregard,  loi  U.  S.  690.  he  had  a  judgment  and  had  used  legal 

Illnstrations  and  AppUcations  of  Bnle.  diligence    by    issuing    an    execution 

— Where    a    merchant,   who   was   in-  which   was   returned  nulla  bona,   be- 

solvent  and  had  been  sued,   sold  all  cause  defendant  had  placed  the  prop- 

his  stock  to  his  confidential  clerk,  and  erty  out  of  reach   of  the  execution, 

took    notes,  payable    from    three    to  Hadden  v.  Spader,  20  Johns.  (N.  Y.) 

eighteen   months,  under  an  arrange-  554. 

ment  that  the  clerk  should  continue  1.  Georgia, — Thurmond  v,  Reese,  3 

the  business  with  the  merchant's  sis-  Ga.  449. 

ter,  who  was  allowed  to  draw  out  an  Illinois. — Stone  v.  Manning,  3    111. 

annual  sum  for  the  merchant's  benefit,  530. 

and  the  merchant  assigned  the  notes  Mississippi. — Fleming  v.  Grafton,  54 

to  an  assignee  for  the  benefit  of  the  Miss.  79. 

latter  and  other  preferred  creditors —  Nebraska, — Mofgan  v.  Bogue,  7  Neb. 

held,  that  the  sale  was  fraudulent  and  431. 

void  as  against  creditors  who  had  not  New    York. — Beck    v.    Burdett,     i 

affirmed  the  assignment;  that  the  as-  Paige  (N.  Y.)  305:   La  Farge  v.  HaL 

si^nee  was  not  a  bona-fide  purchaser  sey,  4  Abb.  Pr.  (N.  Y.  Super.  Ct.)  400 

who  would  be  protected;   that  the  ac-  Spear  v.  Wardell,  2  Barb.  Ch.  (N.  Y.) 

ceptance  of  the  assignment  by  assignee  291;  Edmeston  v.  Lyde,  i  Paige  (N. 

would  not  bind  other  creditors;   but  Y.) 637;  M'Dermutt  v.  Strong,  4  Johns, 

that  a  creditor  who  was  such  at  the  Ch.  (N.  Y.)  687;  North  American  F. 
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Lien  on  Beal  Eitata  — In  those  jurisdictions  where  a  judgment  cre- 
ates a  lien  on  the  real  estate  of  the  debtor  it  would  seem  that 
issue  of  execution  and  a  return  of  nulla  bona  is  not  a  condition 
precedent  to  the  right  of  the  creditor  to  attack  an  assignment 
thereof  as  fraudulent.* 

c.  Exceptions  to  Rule  Requiring  Judgment  and  Return 

OF  Nulla  Bona — (i)  In  General, — It  has  been  held  that  a  cred- 
itor may,  without  previously  obtaining  judgment  or  having  execu- 
tion returned  unsatisfied,  bring  an  action  to  set  aside  an  assign- 
ment for  fraud  where  all  the  insolvent  debtor's  estate  has  been 
conveyed,  where  plaintiff's  claim  has  been  fully  acknowledged 
and  where  he  is  left  without  redress  in  an  action  at  law.* 

Ins.  Co.  V.  Graham,  5  Sandf.  (N.  Y.)  it  is  not  necessary  to  have  an  execu- 

197;  Payne  v,  Sheldon,  63  Barb.  (N.  tion  returned  nulla  bona,     Brainard  v. 

Y.)  172.  Van  Kuran,  22  Iowa  261. 

South  Carolina, — Perry  v,  Nixon,  I  Miimeiota. — To  entitle  a  creditor  to 

Hill  Eq.  (S.  Car.)  335.  bring  an  action  to  set  asidea  fraudulent 

United  States, — Jones    v.   Green,    i  conveyance  of  his  debtor's  real  estate 

Wall.  (U.   S.)  330;    Hahn  v,  Salmon,  he   need   only  obtain   judgment    and 

20  Fed.  Rep.  804.  docket  it  in  the  county  where  the  land 

In  Beck  v,  Burdett,  i  Paige  (N.  is  situated.  Wadsworth  ».  Schissel- 
Y.)  305,  Chancellor  Walworth  says:  bauer,  32  Minn.  84. 
"**  There  are  two  classes  of  cases  where  MisuBflippi. — In  this  state  by  statute 
A  plaintiff  is  permitted  to  come  into  a  judgment  constitutes  a  lien  on  the 
this  court  for  relief,  after  he  has  pro-  debtor's  real  estate,  and  execution  is 
•ceeded  to  judgment  and  execution  at  unnecessary  to  enable  the  judgment 
law  without  obtaining  satisfaction  of  creditor  to  maintain  an  action  to  va- 
his  debt.  In  one  case  the  issuing  of  cate  a  fraudulent  conveyance  thereof, 
the  execution  gives  to  the  plaintiff  a  Fleming  v,  Grafton,  54  Miss.  80. 
lien  upon  the  property,  but  he  is  com-  Tennessee.— A  creditor  by  judgment 
pelled  to  come  here  for  the  purpose  of  may  file  a  bill  in  chancery  to  subject 
removing  some  obstruction,  fraud-  the  equitable  interest  of  his  debtor  in 
iilently  or  inequitably  interposed  to  land  without  issue  of  execution  on  a 
prevent  a  sale  on  the  execution.  In  return  of  nulla  bona  thereon.  M'Nairy 
the  other,  the  plaintiff  comes  here  to  v,  Eastland,  10  Yerg.  {Tenn.)3io. 
•obtain  satisfaction  of  his  debt  out  of  Virginia. — A  creditor  cannot  inter- 
property  of  the  defendant,  which  can-  fere  in  equity  with  the  disposition  of 
not  be  reached  by  execution  at  law.  his  debtor's  property  unless  the  cred- 
In  the  latter  case  his  right  to  relief  itor  has  proceede^d  as  far  as  he  can  at 
here  depends  upon  the  fact  of  his  law.  To  subject  real  estate  he  must 
liaving  exhausted  his  legal  remedies  have  obtained  judgment;  to  subject 
without  being  able  to  obtain  satis-  personal  estate  he  must  have  judg- 
faction  of  his  judgment.  In  the  first  ment  and  execution.  Rhodes  v,  Cous- 
•case,  the  plaintiff  may  come  into  this  ins,  6  Rand.  (Va.)  209. 
•court  for  relief,  immediately  after  he  Wisoonain. — When  a  judgment  is  by 
has  obtained  a  lien  upon  the  property  statute  a  lien  on  the  debtor's  land  the 
l>y  the  issuing  of  an  execution  to  the  judgment  creditor  can  maintain  a  bill 
■sheriff  of  the  county  where  the  same  to  set  aside  a  fraudulent  conveyance 
is  situated;  and  the  obstruction  being  thereof  as  an  obstruction  to  an  ade- 
removed  he  may  proceed  to  enforce  quate  remedy  at  law  without  the  is- 
the  execution  by  a  sale  of  the  prop-  suance  or  return  of  execution.  Cornell 
«rty,  although  an  actual  levy  is  prob-  v,  Radway,  22  Wis.  260.  See  also 
ably  necessary  to  enable  him  to  hold  Gates  v.  Boomer,  17  Wis.  455. 
the  property  against  other  execution  2.  Curtain  v,  Talley,  46  Fed.  Rep. 
<:reditors  or  ^^«a-y?^^ purchasers."  580;  Griffin  v,  Peters,  133  U.  S.  670. 

I.Iowa — To  entitle  a  judgment  cred-  Judgment  UnneeeMary  where  Debtor 

itor  to  t^^aintain  an  action  to  set  aside  Insolvent. — Where  the  debt   was   not 

^  fraudulent  assignment  of  real  estate  disputed  and  where  insolvency  of  the 
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(2)  Statutory  Exceptions — (»)  Blgkt  of  filmplo  ContrMt  Or«ditan  to  fco. 
— in  some  of  the  states,  statutes  gfive  simple  contract  creditors 
the  right  to  maintain  an  action  to  set  aside  fraudulent  assign- 
ments.* 

debtor  was  admitted,  a  preliminary  the  decree  in  the  case.  See  also  San- 
judgment  and  execution  were  held  un-  derson  v,  Stockdale,  11  Md.  573. 
necessary  to  entitle  the  creditor  to  Xaioachxuotti.  —  Under  Pub.  Stat, 
maintain  an  action  to  set  aside  for  Mass.  c.  151,  g  3,  giving  jurisdiction 
fraud  an  assignment  for  Che  benefit  of  in  eqaiiy  to  reach  and  apply  in  pay- 
creditors,  and  to  arrest  the  disposal  ment  of  a  debt  any  property  of  a 
of  the  debtor's  property  by  injunction  debtot  liable  to  be  attached  or  taken 
or  receiver.  Mott  v.  Dunn,  10  How.  on  execution  in  a  suit  at  law  against 
Pr.  (N.  Y.  Supreme  Ct.)  225.  See  also  him  and  fraudulently  conveyed  by  him 
Jackson  v,  Sheldon,  9  Abb.  Pr.  (N.  Y.  with  intent  to  defeat,  delay,  or  defraud 
Supreme  Ct.)  127.  his  creditors,  a  creditor  without  ob- 

A  simple  contract  creditor  may  at-  taining  judgment    may  maintain  an 

tack,  as  fraudulent,  an  assignment  for  action   to  set  aside  a  fraudulent  as- 

the  benefit  of  creditors,  and  seek  to  signment  and  to  apply  the   property 

avoid  it  as  to  property  obtained  from  fraudulently  conveyed  in  payment  of 

him  by  fraudulent  representations  in  his  debt,  in  lieu  of  an  attachment  and 

which     the     assignees     participated,  execution  in  an  action  at  law.  Bernard 

where  the  assignor  is  admittedly  in-  v.  Barney  Myroleum  Co.,  147  Mass. 

solvent  and  where  the  amount  of  such  356. 

creditor's  debt  is  set  out  in  the  deed        1Ilia!Mi|(pi. — Ann.  Code  Miss.  1892. 

of    assignment    and    is    undisputed.  §   503,    provides    that    the    chancery 

Cohen  v.  Morris,  70  Ga.  313.  *'  court  shall  have  jurisdiction  of  bills 

1.  Alabama.  —  Under  Code  1876,  §  exhibited  by  creditors  who  have  not 
3886  (Code  1886,  §  3544),  empowering  a  obtained  judgments  at  law,  or,  having^ 
creditor  withont  a  lien  to  file  a  bill  to  judgments,  have  not  had  executions 
discover  or  to  subject  to  the  payment  returned  unsatisfied,  to  set  aside  f  raud- 
of  his  debt  any  property  which  has  ulent  conveyances  of  property,  or 
been  fraudulently  transferred,  or  at-  other  devices  resorted  to  for  the  pur- 
tempted  to  be  fraudulently  transferred,  pose  of  hindering,  delaying,  or  de- 
by  his  debtors,  a  simple  contract  frauding  creditors;  and  may  subject 
creditor  may  attack  by  bill  a  general  the  property  to  the  satisfaction  of  the 
assignment  with  the  view  of  claiming  demands  of  such  creditors  as  if  com- 
the  benefit  of  Code  1866,  §  2126  (Code  plainants  had  judgments  and  execu- 
1886,  §  I737)>  pTOviding  that  every  tions  thereon  returned  *  no  property 
general  assignment  made  by  a  debtor  found.'  *  *  *  The  creditor  in  such 
by  which  a  preference  is  given  to  one  case  shall  have  a  lien  upon  the  prop- 
or  more  creditors  shall  inure  to  the  erty  described  therein  from  the  filing 
benefit  of  all  the  creditors  equally,  of  his  bill,  except  as  against  bona-Jidr 
Bromberg  v,  Heyer,  69  Ala.  22;  Dim-  purchasers  before  the  service  of  proc- 
roick  V.  Register,  92  Ala.  458.  See  ess  upon  the  defendant  in  such  bill." 
also  Reynolds  v.  Welch,  47  Ala.  200;  Haw  Mexico. — Under  Comp.  Laws,  c. 
Evans  r.  Welch,  63  Ala.  250;  Mont-  8,  §  1923,  providing  that  creditors- 
gomery,  etc.,  R.  Co.  v.  McKenzie,  whose  demands  amount  to  |ioo  or 
85  Ala.  546.  more  may   sue  their  debtors   in  the 

Maryland. — Pub.  Gen.  Laws  Md.,  district  court  by  attachment  when  the 
Vol.  I,  p.  146  §  46  (Act  1835,  c.  380,  debtor  has  fraudulently  disposed  of 
§  2),  provides  that  in  no  case  of  a  pro-  his  property  with  intent  to  hinder, 
ceeding  in  equity  to  vacate  any  am-  delay,  or  defraud  creditors,  and  when 
veyance  or  contract  or  other  act^  as  fraud-  the  debtor  is  about  fraudulently  to 
ulent  against  creditors,  shall  it  be  convey  or  assign  his  property  so  as  to 
necessary  for  any  creditor  to  have  ob-  hinder,  delay,  or  defraud  creditors,  a 
tained  a  judgment  on  his  demand  in  general  creditor  may  in  such  a  pro- 
order  to  secure  the  relief  in  the  case  ceeding  assail  a  fraudulent  assignment 
either  in  his  or  her  own  behalf,  or  in  for  the  benefit  of  creditors,  without  a 
behalf  of  any  other  creditors  who  shall  prior  judgment;  the  only  condition 
claim  to  participate  in  the  benefit  of  precedent  to  the  right  to  sue  under 

898 


AetioctoStt  BENEFIT  OF  CREDITORS.     Aiid*  Atiignmeiit. 

But  a  Circuit  Conn  of  tiie  United  StatM  Oaimot,  under  the  operation    of 

these  statutes,  take  jurisdiction  of  a  bill  in  equity  by  a  simple 
contract  creditor  to  set  aside  a  fraudulent  assignment.^ 

this  statute  being  a  debt,  a  disposition  ment  creditor  to  maintain  a  bill  in  his 

by  defendant  of  his  property,  and  a  own  behalf  and  of  all  other  creditors  to 

fraud  upon  creditors.  Meyer  v.  Black,  set  aside  a  fraudulent  assignment  for 

4   New    Mex.    190:    Leitensdorfer    v.  the  benefit  of  creditors,  it  is  not  neces- 

Webb,  I  New  Mex.  34,  20  How.  (U.  S.)  sary  that  the  other  creditors  in  whose 

176.  behalf  the  bill  is  filed  should  be  judg- 

Korth    Carolina.  —  Under    the    new  ment  creditors.      If  any  one  of  the 

practice  in  North  Carolina,  actions  by  creditors  is  in  a  position  to  institute 

creditors  to  set  aside  fraudulent  as-  the  action,  he  may  do  so;  and  if  the 

signments  may  be  maintained   with-  action  results  in  making  equitable  as- 

out   precedent  judgments  and  execu-  sets,  then  all  the  others,  even  simple 

tions  in   all  cases   where  they  could  contract  creditors,  are  entitled  to  share 

under  the  former  practice  have  been  therein <  and  hence  the  action  may  be 

maintained  after  the  obtaining  of  such  brought  for  their  benefit,  even  though 

judgments    or    the    issuing    of   such  they  might  not  be  in  position  to  enable 

executions.     Hancock  v*  Wooten,  107  them  to  institute  the  action  in   their 

N.  Car.  9.     See  also  Dawson  Bank  v.  own  behalf.     State  v.  Foot,  27  S.  Car, 

Harris,  84  N.  Car.  206.  340. 

Ohio. — Under  Giauque's  Rev.  Stat.        Virginia.— Code  Va.    1887,  §    2460, 

Ohio  (6th   ed.)  §  6344  (§   17  of  the  provides  that  a  creditor  before  obtain- 

act  regulating  the  mode  of  administer-  ing  judgment  or  decree  for  his  claim 

ing  assignments  in  trust  for  the  benefit  may  institute  any  suit  which  he  might 

of  creditors  as  amended  Feb.  12, 1863)  institute  after  obtaining  such  judg- 

— providing  that  all  transfers,  convey-  ment  or  decree  to  avoid  a  fraudulent 

ances,  or  assignments  made  by  a  debt-  assignment  of  the  debtor's  estate,  and 

or  or  procured  by  him  to  be  made,  if  may  obtain  such  relief  as  he  would  be 

intended  to  hinder,  delay,  or  defraud  entitled  to  after  obtaining  a  judgment 

creditors  shall  be  deemed  void  at  the  or  decree  for  the  claim  which  he  might 

suit  of  any  creditor,  and  that  the  pro-  be  entitled  to  recover.     See  also  Wal- 

bate  judge,  on  application  of  any  cred-  lace  v.  Treakle,  27  Gratt.   (Va.)  479; 

itor  after  the  conveyance  is  adjudged  Price  v.  Thrash,  30  Gratt.  (Va.)  515; 

void,  may  appoint  an  assignee  to  take  Stovall  v.  Border  Grange  Bank,  78  Va. 

possession  of  the  property  and  ad-  188. 

minister  it  for  the  benefit  of  creditors  Wott  Yirgiaia. — Where  it  is  sought 
as  in  other  cases  of  assignments  for  to  avoid  a  fraudulent  conveyance  and 
the  benefit  of  creditors — any  creditor,  subject  the  property  conveyed  to  the 
whether  his  claim  be  reduced  to  judg-  satisfaction  of  plaintiff's  debt  he  may 
ment  or  not,  may  institute  an  action  sue  in  equity  to  set  aside  the  con- 
to  set  aside  such  a  conveyance,  and  veyance  without  a  priorjudgment,  the 
have  the  proceeds  of  the  property  ap-  statute  (Code,  c.  133,  §  2)  providing 
plied  to  the  payment  of  the  creditors  that  a  creditor  need  not  sue  and  ob- 
as  provided  in  the  section.  Combs  v.  tain  a  judgment  before  proceeding 
Wattson,  32  Ohio  228.  in  equity  to  set  aside  a  fraudulent  con- 

Sonth  Carolina. — An  assignment  for  veyance.     Tuft  v.    Pickering,   28  W. 

benefit  of  creditors  may  be  assailed  by  Va.  332.     See  also  Watkins  v.  Wort- 

a  simple  contract  creditor  under  Gen.  man,  19  W.  Va.  82. 
Stat.  S.  Car.  1882,  §  2016.  providing        1.  Gates  v,  Allen,  149  U.  S.  451,  in 

that  a  simple  contract  creditor  may,  which  Fuller,  C.J.,  after  setting  out 

without  having  first  reduced  his  claim  the    provisions     of    the     Mississippi 

to  judgment,  assail  on  the  equity  side  Code  giving  chancery  courts  of  that 

of  the  court  an^  assignment  by  insol-  state  jurisdiction   of  bills  by  simple 

vent  debtors  giving  priority  or  pref-  contract  creditors  to  set  aside  fraudu- 

erence.     Austin  v,  Morris,  23  S.  Car.  lent  conveyances  of   property  made 

393:  Rcgenstein  v.   Pearlstein,  30  S.  to  hinder,  delay,  and  defraud  credi- 

Car.  192;  Meinhard  v,  Strickland,  29  tors,  says:  "  These  sections  were  con- 

S.  Car.  491.  sidered  in   Scott  v,    Neely,  140  U.  S. 

Creditor's  Bill, — To  enable  a  judg-  106,  and   it   was  therein   determined 
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{b)  Eight  of  Attaching  Creditors  to  Sao. — In  at  least  one  State,  the 
lien  of  an  attachment  without  any  prior  judgment  has  been 
deemed  sufficient  to  entitle  the  creditor  to  maintain  such  an 
action.* 

In  some  jurisdictions  it  has  been  held  that  an  attaching  credi- 
tor is  entitled  to  maintain  an  action  to  set  aside  a  fraudulent 
conveyance  of  his  debtor's  property,*  while  in  others  this  right 

that  the  Circuit  Courts  of  the  United  of  the    attachment    will    entitle    the 

States  in  Mississippi  could  not  under  creditor  to   maintain  an  action  to  set 

their  operation  take  jurisdiction  of  a  aside  a  fraudulent  assignment  of  the 

bill  in  equity  to  subject  the  property  attached  property,  and  that  a  judg- 

of  the  defendants  to  the  payment  of  a  ment  on  his  claim  is  not  a  condition 

simple  contract  debt  in  advance  of  any  precedent  to  such  action.     Hahn  v, 

proceeding  at  law»  either  to  establish  Salmon  (District  of  Oregon),  20  Fed. 

the  validity  or  amount  of  the  debt  or  Rep.  801. 

to  enforce  its  collection.  It  was  In  a  later  case  (Dawson  v.  Coffey,  12 
there  shown  that  the  Constitution  of  Oregon  513)  it  is  held  that  a  general 
the  United  States,  in  creating  and  de-  assignment  for  the  benefit  of  credi- 
fining  the  judicial  power  of  the  gen-  tors,  when  made  in  violation  of  the 
eral  government,  had  established  the  insolvent  law,  cannot  be  attacked  by 
distinction  between  law  and  equity,  a  creditor  until  he  has  obtained  a  judg- 
and  that  equitable  relief  in  aid  of  de-  ment  on  his  claim  or  in  some  manner 
mands  cognizable  in  the  courts  of  the  secured  a  lien  on  the  debtor's  prop- 
United  jStates  only  on  their  law  side  erty;  and  it  is  intimated  that  this  lien 
could  not  be  sought  in  the  same  ac-  may  be  obtained  by  attachment,  if  the 
tion,  although  allowable  in  the  state  property  is  in  the  hands  of  the  debtor, 
courts  by  virtue  of  state  legislation,  or  by  garnishment,  if  in  the  hands  of 
Bennett  v.  Butterworth,  11  How.  (U.  a  third  party.  See  also  Dawson  v, 
S.)  669;  Thompson  v.  Central  Ohio  Sims,  14  Oregon  561,  which  is  to  the 
R.  Co.,  6  Wall.  (U.  S.)  134;  Scott  v.  same  effect  as  Hahn  v.  Salmon,  20 
Armstrong,    146  U.   S.  512;  and  that  Fed.  Rep.  801. 

the  Code  of  Mississippi,  in  giving  to  a  2.  Iowa. — A  creditor's  bill  may  be 
simple  contract  creditor  a  right  to  maintained  to  set  aside  a  fraudulent 
seek  in  eljuity,  in  advance  of  any  judg-  conveyance  of  lands  after  the  creditor 
ment  or  legal  proceedings  upon  his  has  obtained  a  lien  thereon  by  attach- 
contract,  the  removal  of  obstacles  to  ment  and  before  he  has  obtained  a  judg- 
the  recovery  of  his  claim  caused  by  ment.  Taylor  v,  Branscombe,  74  Iowa 
fraudulent  conveyances  of  property,  534.  See  also  Burrows  v.  Lehndorff, 
whereby  the  ;tirhole  suit  involving  the  8  Iowa  96;  Moss  v.  Humphrey,  4 
determination  of  the  validity  of  the  Greene  (Iowa)  443;  Ruble  v.  Mc- 
contract  and  the  amount  due  thereon  Donald,  18  Iowa  493. 
IS  treated  as  one  in  equity,  to  be  heard  Kentneky.— Under  Civil  Code  Ky. 
and  disposed  of  without  a  trial  by  §  194,  the  levy  of  an  attachment  on 
jury,  could  not  be  enforced  in  the  property  fraudulently  conveyed  gives 
courts  of  the  United  States  because  in  a  court  of  equity  jurisdiction  to  set 
conflict  with  the  constitutional  provi-  aside  the  conveyance  and  subject  the 
sion  by  which  the  right  to  a  trial  by  property  to  plaintiff's  debt,  if  it  is 
jury  is  secured.*'  See  also  Mississippi  established  by  the  proof  that  the  con- 
Mills  V.  Cohn,  150  U.  S.  202;  Hollins  v,  veyance  to  cheat,  hinder,  and  delay 
Brierfijsld  Coal,  etc.,  Co.,  150  U.  S.  creditors  as  to  existing  liabilities  was 
37^.  made  without  valuable  consideration, 
1.  In  Oregon  statutory  enactments  and  the  jurisdiction  may  be  thus  ac- 
(Code  Civ.  Proc.  §  143)  give  an  attach-  quired  and  exercised  even  before  the 
ing  creditor  a  specific  lien  on  the  plaintiff  has  exhausted  his  legal  rem- 
property  attached,  and  provide  that  edy.  Little  v.  Ragan,  83  Ky.  321; 
he  shall  be  deemed  a  purchaser  in  good  Martz  v.  Pfeifer,  80  Ky.  600;  Vance  v. 
faith  and  for  a  valuable  consideration  Campbell,  3  Ky.  Law  Rep.  449. 
as  against  third  persons.  Under  this  Hew  Hampshire. — Where  property  is 
statute  it  has  been  held  that  the  lien  subject   to  execution  and  a  creditor 
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has  been  denied.*     In    one  there  are  decisions  which  seem  to 
support  both  sides  of  the  question.*     By  analogy  the  doctrine  of 

seeks  to   have  a  fraudulent  convey-  lently  conveyed  may  sue  to  avoid  the 

ance  or  obstruction  to  a  levy  or  sale  deed  thereof  without  first  obtaining 

removed,  he  may  file  a  bill  as  soon  as  judgment     and     issuing     execution, 

he  has  obtained  a  specific  lien  upon  Evans  v.  Laugh  ton,  69  Wis.  138. 

the    property,  whether  the  lien  be  ob-  1.  Illinoii.  —  The  mere   commence^ 

tained  by  attachment^  judgment^  or  the  mentof  an  attachment  suit  and  theser- 

issuing  of  an  execution,     Tappan   v,  vice  of  garnishee  process  does  not  give 

Evans,  11  N.  H.  311.     See  also  Dodge  the  attaching  creditor  such  a  lien  upon 

V.  Griswold,  8    N.    H.  425;  Stone  v.  property  in  the  hands  of  the  garnishee 

Anderson,    26  N.   H.  506;   Sheafe   v*  as  will  authorize  a  court  of  equity  to 

Sheafe,   40  N.    H.  516;   Kittredge  v.  interpose  its  restraining  powerto  pre- 

Warren,  14  N.  H.    509;  Treadwell  v.  vent  him  from  disposing  of  it  before  a 

Brown,    43    N.    H.    291;    Perham   v.  judgment  and  execution  are  had  in  the 

Haverhill  Fibre  Co.,  64  N.  H.  2.  proceedings  at  law.     He  stands  on  no 

In  New  Jersey   the   lien   of   an  at-  better  footing  than  a  simple  contract 

tachment    will   entitle   a   creditor  to  creditor.     Bigelow  v.  Andres,  31  111. 

maintain  a  bill  to  set  aside  a  fraudu-  322.     See  also  Shufeldt  v,  Boehm,  96 

lent     conveyance     by    his    creditor.  111.  560. 

Williams    v.  Michenor,  11  N.  J.   Eq.  Xaine. — Lien  of  attachment  on  real 

520;  Robert  v,   Hodges,  16  N.  J.  Eq.  estate  fraudulently  conveyed  will  not 

299;  Curry  v.  Glass,  25  N.  J.  Eq.  108;  entitle  a  creditor  to  maintain  a  bill  in 

Davis  V,  Dean,  26  N.  J.  Eq.  436.  equity  for  relief.     Griffin  v.   Nitcher, 

In  Robert  v.  Hodges,  16  N.  J.  Eq.  57  Me.  270. 
299,  the  court  says:  **Such  lien  the  Xitsouri. — In  this  state  it  has  been 
creditor  does  acquire  under  our  law  decided  that  a  creditor  at  large  who 
by  the  service  of  the  writ  of  attach-  has  commenced  suit  by  attachment 
ment.  The  law  recognizes  the  claim  for  his  debt,  but  who  has  not  obtained 
of  the  attaching  creditor  after  it  has  judgment  therefor,  cannot  invoke  the 
been  verified  by  affidavit,  as  prescribed  equitable  interference  of  the  courts  to 
by  statute,  as  a  subsisting  debt  for  the  annul  judgments  fraudulently  con- 
purpose  of  creating  the  lien.  Having  fessed  by  his  debtor  in  favor  of  other 
this  lien  by  the  authority  of  the  stat-  persons  or  to  restrain  by  injunction 
ute  prior  to  recovery  of  judgment,  he  the  disposition  of  the  debtor's  prop- 
Is  (entitled  to  the  aid  of  a  court  of  erty  through  the  means  of  execution 
equity  to  enforce  his  legal  right.*'  issued  on  such  confessed  judgments. 

Texas. — A  nonresident  creditor  who  Martin   v,  Michael,  23   Mo.  50.     See 

has  obtained  a  judgment  in  another  also  Thias   v»    Siener,    103   Mo.    322; 

state,  or  who  has  otherwise  a  just  de-  Chicago,  etc.,   Bridge   Co.  v.  Anglo- 

mand  against  him,  may  bring  an  ac-  American  Packing,  etc.,  Co.  (Mo.),  46 

tion  in  the  Texas  courts  to  set  aside  a  Fed.  Rep.  584. 

voluntary  conveyance  of  land  in  Texas  Hebradca. — An    attaching     creditor 

made  by  his  insolvent  debtor  and  to  cannot  bring  an  action  in  the  nature  of 

subject  such  land  to  the  payment  of  a  creditor's  bill  to  set  aside  an  alleged 

his  demand,  and  it  is  not   necessary  fraudulent  conveyance  of  his  debtor, 

for  him  to  obtain  a  judgment  in  Texas  A  judgment  creditor  only  can  main- 

on  his  demand  before  bringing  such  tain   such   action.    Weil   v,    Lankins, 

action.     Ward  v.  McKenzie,  33  Tex.  3  Neb.  384. 

397.     See   also    Johnson   v,    Heiden-  2.  California.— In  this  state   it  was 

heimer,  65  Tex.  263.  held  that  a  court  of  equity  had  jurisdic- 

Wiscondn.  —  Under  Rev.  Stat.,  §  tion  of  a  bill  for  injunction  filed  by  at- 
3186,  giving  every  *' owner  and  holder  taching  creditors  of  an  insolvent  debtor 
of  any  lien  or  encumbrance  on  land  to  restrain  proceedings  on  execution 
*  *  *  the  same  right  of  action  as  against  the  property  attached  under  a 
the  owner  in  fee  in  possession,  to  judgment  against  the  debtor  in  favor 
test  the  legality  and  validity  of  any  of  another  alleged  to  have  been  ob- 
other  claim,  lien,  or  encumbrance  on  tained  by  fraud,  where  all  the  mate- 
such  land  or  any  part  thereof,"  a  rial  allegations  of  the  bill  except  fraud 
creditor  who  has  obtained  a  specific  are  admitted,  as  it  would  be  requiring 
Uen  by  attachment  on  land  fraudu-  creditors  to  do  a  vain  act  to  compel 
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the  adjudications  in  these  jurisdictions  would  probably  be  ex- 
tended to  fraudulent  assignments  for  benefit  of  creditors.^ 

In  Kansas  the  right  of  an  attaching  creditor  to  maintain  an 
action  to  set  aside  a  fraudulent  assignment  for  the  benefit  of 
creditors  has  been  expressly  denied.* 

In  New  York  there  are  some  adjudications  to  the  same  effect, 
and  others  which  by  analogy  would  seem  to  support  this  doctrine.' 


them  to  await  their  judgment  and  re- 
turn of  execution,  when  it  is  admitted 
that  the  only  eflfect  would  be  a  return 
of  nulla  bona^  and  the  attached  prop- 
erty would  in  the  mean  time  have 
passed  to  innocent  purchasers  on  exe- 
cution and  sale  under  the  judgment. 
Heyneman  v,  Dannenberg,  6  Cal.  376. 
Contra, — Alien  on  land  acquired  by 
an  attachment  cannot  be  rendered 
effectual  for  the  purpose  of  impeach- 
ing a  conveyance  of  the  land  made  by 
the  defendant  in  the  attachment  until 
judgment  is  obtained  in  the  suit  in 
which  the  attachment  issued.  Mc- 
Minn  v.  Whelan,  27  Cal.  300. 

1.  See  Hahn  v.  Salmon  (District  of 
Oregon),  ao  Fed.  Rep.  806. 

2.  After  an  assignment  for  the  bene- 
fit of  creditors  plaintiff  commenced  an 
action  against  the  assignor  and  caused 
an  attachment  to  be  issued  and  levied 
on  the  assigned  property.  Thereafter 
and  before  judgment  in  the  attach- 
ment suit  he  brought  an  action  to  set 
aside  the  assignment.  It  was  held 
that  before  obtaining  judgment  he 
had  not  such  a  certain  claim  as  would 
entitle  him  to  maintain  the  action. 
Tennent  v.  Battey,  18  Kan.  324.  See 
also  Doggett  v.  Bell.  32  Kan.  301; 
Simpson  v,  Voss,  31  Kan.  227 ;  Fer- 
guson V.  Kansas  City  Bank,  25  Kan. 

339- 
8.  The  cases  bearing  directly  on  this 

point  are  to  the  effect  that  the  action 
cannot  be  maintained  by  an  attaching 
creditor.  Thus  in  Smith  v,  Longmire, 
24  Hun  (N.  Y.)  257,  the  court,  relying 
on  Thurber  v.  Blanck,  50  N.  Y.  80, 
decides  that  choses  of  a  debtor  in  the 
hands  of  an  assignee  for  the  benefit 
of  creditors  cannot  be  attached  so  ^s 
to  establish  an  enforceable  lien  against 
them. 

In  Bowe  v,  Arnold,  31  Hun  (N.  Y.) 
357,  it  is  said  that  an  attachment  of 
property  assigned  for  benefit  of  cred- 
itors does  not  entitle  the  attaching  cred- 
itor to  bring  an  action  to  set  aside  the 
assignment  for  fraud. 


In  McAUaster  v.  Bailey,  127  N.  Y. 
583,  it  was  held  that  money  in  the 
hands  of  an  assignee  for  the  benefit  of 
creditors,  the  proceeds  of  the  assigned 
property,  was  not  liable  to  attachment 
issued  in  an  action  against  the  as- 
signor. 

In  Thurber  v,  Blanck,  50  N.  Y.  80, 
it  was  held  that  an  attaching  creditor 
could  not  reach  equitable  assets  until 
his  remedy  at  law  was  exhausted,  nor 
attack  a  fraudulent  conveyance  of  the 
property  until  after  judgment.  The 
case  of  MechaiJcs',  etc..  Bank  v, 
Dakin,  51  N.  Y.  519,  is  not  in  conflict 
with  Thurber  v.  Blanck,  50  N.  Y.  8a 
All  it  decides  is  that  where  an  attach- 
ing creditor  has  obtained  judgment 
and  issue  of  execution  he  may  main- 
tain an  action  in  equity  to  avoid  a 
fraudulent  conveyance  of  the  property 
seized  under  the  execution. 

In  Bates  v.  Plonsky,  28  Hun  (N. 
Y.)  112;  Tannenbaum  v.  Rosswog,  22 
Abb.  N.  C.  (N.  Y.  Supreme  Ct.)  346; 
Keller  v.  Payne,  22  Abb.  N.  C.  (N.  Y.) 
352,  note;  '  Falconer  v.  Freeman,  4 
Sandf.  Ch.  (N.  Y.)  565,  the  question  is 
not  directly  raised,  but  it  is  shown 
that  an  attaching  creditor  may  main- 
tain an  action  to  protect  his  rights  in 
the  assigned  property,  and  to  enjoin 
the  sale  or  removal  thereof  pending 
the  determination  of  the  attachment 
suit. 

In  the  late  case  of  People  v.  Van 
Buren,  136  N.  Y.  252,  which  is  readily 
distinguishable  from  Thurber  v. 
Blanck,  supra^  it  was  held  that  an 
equitable  action  in  the  nature  of  a 
creditor's  suit  might  be  maintained  by 
a  creditor  who  had  attached  property 
subject  to  seizure  to  enforce  the  lien 
of  the  attachment  before  he  has  re- 
covered judgment  in  the  attachment 
suit,  where  such  property  has  been 
fraudulently  transferred,  if  it  is  sought 
to  make  use  of  such  transfer  for  the 
purpose  of  removing  the  attached 
property  from  the  jurisdiction  of  the 
officer  who  has  it  in  his  custody. 
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4.  Bill  or  Complaint— Bill.— The  usual  form  of  action  to  set 
aside  an  assignment  is  by  a  bill  in  equity.^ 

ComiOaiiit. — Or  by  a  complaint  or  petition  in  the  nature  of  a  bill,* 
a.  Parties  Plaintiff.— Where  it  Is  sought  to  set  aside  an 
assignment  for  the  benefit  of  creditors,  one  creditor  may  bring  an 

action  for  that  purpose  in  his  own  behalf  alone,  or  in  behalf  of  him- 
self and  all  other  creditors  standing  in  the  same  situation ;'  the 

1.  Arkansas, — Hunt   v,  Vfeincr,    39  Since  in  Towa  property  assigned  is 

Ark.  7a                                        «  in  custodia  Ugis  (Code,  §  2133),   and 

Kentucky, — Moffat  v,  Ingham,  7  since  creditors  may  appear  and  con- 
Dana  (Ky.)  495;  Roberts  v,  Phillips,  test  any  claim  filed  (Code,  §  2121),  they 
II  Bush  (Ky.)  15.  cannot  collaterally  attack  the  assign- 

Maryland, — Riley  v.  Carter,  76  Md.  ment  by  an  action  against  the  assignor 

5S1.  aided  by  attachment  of  the  assigned 

New  Jers^, — Davis  v.  White,  49  N.  property.     Hamilton-Brown  Shoe  Co. 

J.  Eq.  567.  V,  Mercer,  84  Iowa  537. 

New  York, — See  Wakeman  v.  Gro-  Sale  of  Assigned  Property  Pending  Lit- 

ver,  4  Paige  (N.  Y.)  23;  Wheeler  v,  igation — Iigonction. — In  an  action  to 

Wheedon,  9  How.  Pr.  (N.  Y.  Supreme  set  aside  a  deed  of  assignment,  where 

Ct.)  293;  Russell  V.  Lasher,  4   Barb,  there  is  a  controversy  as  to  the  bona 

(N.   Y.)  232;   Lentilhon   v,  Moffat,   i  fides  of  the  debts  preferred  as  well  as 

Edw.  Ch.  (N.  Y.)45i;  Rogers  z/.  Rog-  to  the  fitness  of  the  assignee,  an  in- 

ers,  3  Paige  (N.  Y.)  379;  Bank  of  Brit-  junction  should  be  granted  to  prevent 

ish  North  America  v.  Suydam,  6  How.  a  sale  of  the  property  pending  litiga- 

Pr.  (N.  Y.  Supreme  Ct.)  379;  Scouton  tion.     Preiss  »•   Cohen,  112  N.  Car. 

V,  Benders,  3  How.  Pr.  (N.  Y.  Supreme  278. 

Ct.)    185;    Hurlbert  v.  Dean,  2  Abb.  2.  Lyons-Thomas  Hardware  Co.  v, 

Dec.  (N.  Y.  Supreme  Ct.)  428;  Cun-  Perry  Stove  Mfg.  Co.  (Tex..  1894),  27 

ninghamv.  Freeborn,  11  Wend.  (N.Y.)  S.  W.  Rep.  100. 

241;  Scudder  v,  Voorhis,  5  Sandf.  (N.  8.  Wakeman  v,  Grover,  4  Paige  (N. 

Y.)  271.  Y.)  23;  Russell  v.  Lasher,  4  Barb.  (N. 

United  States, — Kerrlson  v.  Stewart,  Y.)  232;    Heywood   v.    Thacher    (Su- 

93  U.  S.  155.  preme  Ct.),  19  N.  Y.  Supp.  321;  Lewis 

Mnltifarioiis  Bill.— A  bill  to  set  aside  v,  Graham.  4  Abb.  Pr.  (N.  Y.  C.  PI.) 

an    assignment  by  a  corporation  as  106;  Hancock  v,  Wooten,  107  N.  Car. 

fraudulent  and  to  subject  the  assets  9;  White  v,  Davis,  48  N.   J.   Eq.   22; 

assigned     to    complainant's    demand  Roberts  z/.  Phillips,  11  Bush  (Ky.)  15; 

made  the  corporation  and  the  assignees  Bernard  v,  Barney  Myroleum  Co.,  147 

parties,  and  sought  to  make  the  corpo-  Mass.    356.       See     also    Hadden     v, 

rators  liable  individually  to  the  extent  Spader,  20  Johns.  (N.  Y.)  554. 

of  the  stock,  and  also  sought  to  subject  When   Beoeiver    a   Proper    Party. — 

them  to  personalliabilityas  members  of  Judgment  creditors  of  a  firm   which 

an  unincorporated  association.    It  was  had  assigned  for  the  benefit  of  cred- 

held  that  the  bill  was  multifarious,  as  itors  procured  a  judgment  declaring 

seeking  to  enforce  a  demand  against  the  assignment  void  and  appointing  a 

persons  liable  respectively,  but  not  as  receiver,  and  thereafter  sued  on  this 

connected  with  each  other,  and  should  and  other  judgments  against  the  firm  to 

be  dismissed.  Ohio  L.  Ins.,  etc.,  Co.  v,  setaside  the  assignment  andjudgments 

Merchants'  Ins.,  etc.,  Co.,  11  Humph,  recovered  against  it  by  others,  and  an 

(Tenn.)  i.  assignment  of  accounts  to  one,  on  the 

Collateral  Attack  on  Assignment. — A  grouni  that  such  acts  constituted  ille- 

deed  of  assignment  complete  and  reg-  gal  preferences.    Held^  that  as  a  re- 

ular  on  its  face,  purporting  to  have  ceiver  had  been  appointed  in  an  action 

been  made  by  virtue  of  the  Insolvency  on  certain  of  the  same  judgments,  in 

Act,  although  actually  unwarranted  by  which  action  the  judgments  had  been 

the  existence  of  such  facts  as  would  set  aside,  the  right  of  action  as  to  such 

alone  justify  such  assignment,  cannot  judgments  was  in  him»  and  the  only 

be  attacked  in  collateral  proceedings,  recovery  permissible  was  on  the  judg- 

Second    Nat.    Bank  v,   Schranck,  43  ments    not    included   in   the    former 

Minn.  38.  action;  that  as  this  objection  went  to 
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creditors  may  also  unite  in  one  bill  to  set  aside  the  assignment.^ 
Where  one  creditor  alone  sues  to  set  aside  the  assignment  and 
prosecutes  the  action  to  a  successful  termination,  the  other  cred- 
itors are  not  entitled  to  share  in  the  benefits  of  the  judgment 
obtained  by  him.* 

b.  Parties  Defendant. — Where  a  creditor  claiming  in  oppo- 
sition  to  an  assignment  for  the  benefit  of  creditors  seeks  to  set 
it  aside,  the  assignor  and  the  assignee  are  the  only  necessary  par- 
ties defendant.*     The  creditors  for  whose  benefit  the  assignment 


the  right  of  action,  it  might  be  taken 
on  appeal,  though  not  pleaded.  New 
York  Cent.  Nat.  Bank  v,  Seligman, 
64  Hun  (N.  Y.)6i5. 

1.  Lentilhon  v,  Mofifat,  i  Edw.  Ch. 
(N.  Y.)  451;  Hancock  v,  Wooten,  107 
N.  Car.  9;  Riley  v.  Carter,  76  Md.  581; 
Dimmick  v.  Register,  92  Ala.  458. 

8.  Ryttenberg  v.  Keels,  39  S.  Car. 
203:  Claflin  V,  Iseman,  23  S.  Car.  417; 
M'Dermutt  v.  Strong,  4  Johns.  Ch. 
(N.  Y.)  691.  See  also  Edmeston  v, 
Lyde,  1  Paige  (N.  Y.)  637;  Hadden  v. 
Spader,  20  Johns.  (N.  Y.)  554. 

Where  SeTeral  Creditor!  Join  in  set- 
ting aside  a  fraudulent  assignment, 
and  in  the  action  obtain  judgments 
for  their  claims,  a  preferred  creditor 
who  did  not  participate  in  the  fraud 
but  who  failed  to  join  in  setting  aside 
the  assignment,  but  united  with  the 
assignee  in  defense  of  the  fraudulent 
assignment,  and  who  has  never  ob- 
tained a  judgment,  cannot  share  pro 
rata  with  the  plaintififs,  but  should  be 
postponed  to  them.  In  the  case  of  a 
general  creditors'  bill  it  might  be  other- 
wise where  it  is  the  court's  duty  to 
take  a  fund  or  estate  into  its  custody 
and  distribute  it  according  to  the  re- 
spective interests  of  the  persons  en- 
titled. Hancock  v.  Wooten,  107  N. 
Car.  9. 

Kentnoky — Statutory  Change  of  Bnle. 
—Under  i  Rev.  Stat.  §  553,  providing 
that  assignments  made  with  the  intent 
to  prefer  creditors  shall  operate  as 
assignments  of  all  the  property  and 
inure  to  the  benefit  of  all  the  creditors, 
except  as  therein  provided,  in  pro- 
portion to  the  amount  of  their  respec- 
tive demands;  that  all  such  transfers, 
upon  the  petition  of  any  person  inter- 
ested and  filed  within  a  specified  time, 
shall  inure  to  the  benefit  of  creditors 
generally,  subject  to  the  control  of 
courts  of  equity,  and  that  suits  under 
the  act  as  to  the  mode  of  proving 
claims,  and  otherwise,  shall  be  con- 


ducted as  suits  and  proceedings  for  the 
settlement  of  decedents'  estates,  so  far 
as  the  same  are  applicable— a  suit  by 
one  creditor,  if  it  terminate  success- 
fully, inures  to  the  benefit  of  all  cred- 
itors, whether  they  sue  or  not.  Rob- 
erts V.  Phillips,  74  Ky.  11. 

Aieignments  not  Aoeepted  by  Cred- 
itors.— Where  an  assignment  is  made 
for  the  benefit  of  creditors,  and  one  of 
them  before  the  other  creditors  have 
accepted  the  assignment  files  a  bill  to 
subject  the  estate,  as  being  fraudu- 
lently conveyed,  to  the  payment  of  his 
debts,  he  acquires  a  lien  and  equity 
prior  to  the  cestuis  que  tmstent^  and 
should  not  be  compelled  to  yield  up  or 
divide  the  profits  of  his  superior 
vigilance  among  the  other  creditors. 
Moffat  V.  Ingham,  7  Dana  (Ky.)  495. 

8.  Wakeman  v,  Grover,  4  Paige 
(N.  Y.)  23;  Lawrence  v.  Bank  of  Re- 
public, 35  N.  Y.  320;  Russell  V.  Lasher, 
4  Barb.  (N.  Y.)  232;  Smith  v.  Payne, 
56  N.  Y.  Super.  Ct.  451;  Hurlbert  v. 
Dean,  2  Abb.  App.  Dec.  (N.  Y.  Su- 
preme Ct.)  428;  Hey  wood  v,  Thacher 
(Supreme  Ct.),  19  N.  Y.  Supp.  321; 
Scudder  v,  Voorhis,  5  Sandf.  (N.  Y.) 
271;  Hunt  V.  Weiner,  39  Ark.  70; 
Hancock  r.  Wooten,  107  N.  Car.  9; 
Kerrison  v.  Stewart,  93  U.  S.  160; 
Therasson  v,  Hickok,  37  Vt.  454; 
Stevenson  v.  Matteson,  13  Mont.  108. 

Assignor  a  Heoessary  Party. — In  such 
an  action  the  assignors  are  aiso  neces- 
sary parties.  Lawrence  v.  Bank  of 
Republic,  35  N.  Y.  320. 

Assignee  a  Heoessary  Party. — In  a 
suit  to  attack  the  validity  of  an  as- 
signment for  the  benefit  of  creditors  the 
assignee  must  be  joined  a^:  a  party  de- 
fendant. Smith  V,  Payne.  56  N.  Y. 
Super.  Ct.  451. 

Where  the  assignee  evinces  an  in- 
clination to  favor  the  assignor  to  the 
detriment  of  the  creditors,  a  creditor 
may  maintain  a  suit  to  attack  the  as- 
signment, the  assignee  being  a  party 
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is  made  need  not  be  joined,  as  the  assignee  is  the  holder  of  the 
legal  estate '}  and  a  decree  rendered  in  the  suit,  in  the  absence  of 

defendant.     White  v,  Davis,  48  N.  J. 
Eq.  22. 

Though  a  creditor  seeking  to  have 
an  assignment  declared  void  and  an 
alleged  fraudulent  preference  applied 
to  his  debt  has  obtained  a  judgment 
in  a  former  action  declaring  the  as- 
signment void  for  fraud,  the  assignee 
in  such  assignment  is  a  necessary 
party  defendant  even  though  the  judg- 
ment has  been  vacated.  Passaivant  v, 
Bowdoin,  5  N.  Y.  Supp.  8,  60  Hun  (N. 

Nonjoinder  of  Anigneefl— Waiver  of  Ob- 
jeotion. — In  an  action  to  set  aside  an 
assignment  the  objection  that  the  as- 
signees were  not  made  parties  must  be 
taken  by  answer  or  demurrer,  other- 
wise it  will  be  considered  as  waived. 
Hurlbert  v.  Dean,  2  Abb.  App.  Dec. 
(N.  Y.  Supreme  Ct.)  428. 

ABiignment  by  Directors  of  a  Cor- 
poration.— It  seems  that  a  corporation 
whose  directors  have  made  a  general 
assignment  for  the  benefit  of  creditors 
without  the  consent  of  all  the  stock- 
holders is  a  necessary  party  defend- 
ant to  an  action  by  one  of  the  non- 
consenting  stockholders  to  set  it  aside. 
Smith  V.  New  York  Consolidated 
Stnire  Co.,  18  Abb.  Pr.  (N.  Y.  C.  PI.) 

4'v^' 

1.  New  York, — Rogers  v.  Rogers,  3 

Paige  (N.  Y.)  379;  Russell  v.  Lasher, 

4   Barb.  (N.  Y.)  232;   Bank  of  British 

North   America  r.  Suydam,  6    How. 

Pr.  (N.  Y.  Supreme  Ct.)  380;  M'Men- 

omy  V.  Murray,  3  Johns.  Ch.  (N.  Y.) 

435;  Wakeman  v.  Grover,  4  Paige  (N. 

Y.)  23;  Riggs  v.  Murray,  2  Johns.  Ch. 

(N.  Y.)  565;   Wheeler  v,  Wheedon,  9 

How.    Pr.  (N.  Y.  Supreme   Ct.)  293; 

Smith  V,  New  York  Consolidated  Stage 

Co..  18  Abb.  Pr.  (N.  Y.  C.  PI.)  419. 

Other  States, — Therasson  v,  Hickok, 
37  Vt.  454;  Hunt  V.  Weiner,  39  Ark.  70; 
Lyons-Thomas  Hardware  Co.  r.  Stove 
Mfg. Co. (Tex.,  1894),  27S.W.  Rep.  loi; 
Kerrisonv.  Stewart,  93  U.  S.  160;  Han- 
cock v.  Wooten,  107  N.  Car.  9;  Tucker 
V.  Zimmerman,  61  Ga.  599.  See  also 
Vetterlein  v,  Barnes,  124  U.  S.  169. 

Reasons  for  Bule. — Many  reasons 
founded  upon  expediency  as  well  as 
justice  are  assigned  for  the  rule  as 
stated,  prominent  among  which  is  the 
avoidance  of  the  delay  resulting  from 
the  death  of  the  cestuisque  trustent  and 
the  time  elapsing  before  their  repre 


sentatives  can  be  made  parties.  Again, 
in  the  case  of  a  general  assignment 
great  difficulty  will  be  met  in  the  ser- 
vice of  process  upon  a  large  number 
of  cestuis  que  trustent,  especially  when 
some  of  them  are  nonresidents  or 
whose  residence  is  unknown.  Han- 
cock V.  Wooten,  107  N.  Car.  9,  18. 

Preferred  Creditors  are  proper  par- 
ties defendant  to  a  bill  attacking 
preferences  in  a  deed  of  assignment 
as  fraudulent.  Old  Hickory  Distilling 
Co.  V,  Bleyer,  74  Ga.  201. 

In  an  action  to  set  aside  a  general 
assignment  for  the  benefit  of  creditors 
as  fraudulent,  the  plaintiff  may,  if  he 
sees  fit,  join  as  a  party  defendant  a 
creditor  preferred  in  the  deed  of  the 
assignment.  Genesee  County  Bank 
V,  Batavia  Bank,  43  Hun  (N.  Y.)  295. 

Where  a  deed  of  trust  is  executed 
for  the  benefit  of  certain  of  the  grant- 
or's creditors,  creditors  so  named  in 
the  deed,  and  to  whom  a  preference  is 
given  in  the  payment  of  their  debts, 
are  necessary  parties  defendant  to  a 
bill  by  a  creditor  to  set  aside  the  con- 
veyance as  fraudulent  and  to  subject 
the  property  in  the  hands  of  the 
trustee  to  the  payment  of  complain- 
ant's debts.  Stout  v.  Higbee,  4  J. 
J.  Marsh.  (Ky.)  632.  Contra ,  Lyons- 
Thomas  Hardware  Co.  v.  Perry  Stove 
Mfg.  Co.  (Tex.,  1894),  27  S.  W.  Rep. 
100. 

Under  New  York  Code  Civ.  Pro., 
§  452,  providing  that,  where  a  person 
not  a  party  to  the  action  has  an  in- 
terest in  the  subject  thereof  and  makes 
application  to  the  court  to  be  made  a 
party,  it  must  direct  him  to  be  brought 
in  by  the  proper  amendment,  pre- 
ferred creditors  in  a  general  assign- 
ment sought  to  be  set  aside  have  such 
an  interest  in  the  subject  of  the  action 
as  entitles  them  to  be  made  parties  on 
motion  made  by  them  for  that  pur- 
pose.    Chandler    v,    Hollis,   25    Hun 

(N.  Y.)445. 

Xaking  Creditors  Parties.— Under  the 
North  Carolina  Code  plaintiffs  in  an 
action  to  set  aside  an  assignment  may 
make  the  creditors  provided  for  in  the 
conveyance  parties,  or  they  may  apply 
for  permission  to  join  in  defending  the 
action,  or  they  may  be  required  by  the 
court  on  proper  cause  shown  to  be 
joined  as  defendants.  But  the  death 
of  any  of  them  pending  the  suit  will 
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bad  faith  on  the  part  of  the  assignee,  binds  them  as  effectually  as 
if  they  had  been  made  parties,  and  is  conclusive  against  them.^ 

c.  Necessary  Averments— (i)  Fraudulent  InUnt, — In  stating 

a  cause  of  action  to  set  aside  an  assignment,  it  is  necessary  to 
allege  the  execution  of  the  assignment ;  *  that  it  was  made  with 
intent  to  hinder,  delay,  and  defraud  creditors ;  *  and,   it   would 

not  be  a  ground  for  delaying  the  trial  sistent  with  his  dntj  to  espouse  the 

unless  it  appears  that  the  trustee  is  claim  of  one  creditor  against  that  of 

not  defending  in  good  faith  or  that  the  another.    When,  however,  the  instm- 

ends  of  justice   will   be    better    sub-  ment  is  attacked  as  a  nullity,  then  he 

served  by  having  the  representatives  is  concerned,  and  should  do  all  in  his 

present.     Hancock  v.  Wooten,  107  N.  power  legally  to  maintain  and  uphold 

Car.  9.  the  conveyance,  and  can  represent  the 

HonacMptaass  of  Trust  hj  Tmstss. —  beneficiaries  in  the  litigation." 

The  beneficiaries  under  a  trust  deed  1.  Russell  v.  Lasher,  4  Barb.  (N.  Y.) 

executed   for    the    benefit   of  certain  232;  Scudder  v,  Voorhis,  5  Sandf.  (N. 

creditors,   but    not    accepted    by  the  Y.)  278;  Rogers  v,  Rogers,  3    Paige 

trustee,  are  necessary  parties  defend-  (N.  Y.)  379:  Kerrison  v.  Stewart,  93 

ant  to  a  bill  to  set  it  aside  and  to  en-  U.  S.  160. 

join  the   grantor   and   grantee    from  Though   the  assignee  cannot    suc- 

selling  and  disposing  of  the  property  cessfully  defend  the  suit  instituted  for 

or  moneys  received  from  sales  or  col-  the  purpose  of  setting  aside  the  as- 

lections  of  notes  and  judgments  trans-  signment,  and    for  that   reason  does 

ferred  by  the  trust  deed.     Masson  v,  not  defend  it    and  allows    a    decree 

Tarver,  3  Baxt.  (Tenn.)  290.  pro  confesso  to  be  entered  against  him, 

Action  to  Sot  Addo  ProfMrenoos  and  En-  the  beneficiaries  under  the  deed  of  as- 

fbroo  a  Oonoral  Assignmont. — Where  an  signment  are  bound  by  the  decree  to 

action  is  brought  not  to  have  the  as-  the  same  extent  that  they  would  have 

signment  declared  void,  but  to  defeat  been  if  the  assignee  had  been  made  a 

a  clause  therein  preferring  creditors  party.     Russell    v.    Lasher,  4   Barb, 

and  to  have  the  conveyance  declared  a  (N.  Y.)  233. 

general  assignment  and  the  property  2.  Boos  v,  Marion  (Supreme  Ct.),  12 

administered   thereunder,    the    bene-  N.  Y.  Supp.  765;  Morgan  v.  Bogue,  7 

ficiaries  must  be  made  parties.     Hud-  Neb.  429;  Wilson  v,  Forsyth,  24  Barb, 

son  V,  Eisenmayer  Milling,  etc.,  Co.,  (N.    Y.)    105  ;    Jessup    r.   Hulse,   29 

79  Tex.  401;  Collins  v.  Sanger  (Tex.  Barb.   (N.    Y.)   539;    Mott   v.    Dunn, 

Civ.  App.,  1894),   27  S.  W.   Rep.   500.  10    How.    Pr.  (N.    Y.    Supreme    Ct.) 

See    also    Lyons-Thomas     Hardware  225;  Roberts  v,  Lewald,  107  N.  Car. 

Co.  V.   Perry  Stove  Mfg.  Co.  (Tex.,  305. 

1894),  27  S.  W.  Rep.  loi,  in  which  the  8.  Morgan   v.  Bogue,  7   Neb.   429; 

court,  after  setting  out  the  particular  Boos  v.  Marion,  59  Hun  (N.  Y.)6i5; 

facts  in  the  case  of  Hudson  V.  Elevator  Wilson  v.  Forsyth,  24  Barb.  (N.  Y.) 

Co.,  supra^  says;  "Where  an  effort  is  105;  Jessup  v.  Hulse,  29  Barb.  (N.  Y.) 

made  to  entirely  set  aside  a  convey-  539;   Hastings  v,  Thurston,  18  How. 

ance  of  this  kind  and  render  it  of  no  Pr.   (N.   Y.)  530;   Mott   v,   Dunn,  10 

force   whatever,   in  our    opinion    the  How.   Pr.  (N.  Y.  Supreme   Ct.)  225; 

beneficiaries   are   not  necessary   par-  Roberts  v»  Lewald,  107  N.  Car.  305; 

ties.     Where  an  action  is  brought  to  Riley  v.  Carter,  76  Md.  581. 

have  a  conveyance  adjudged  to  be  a  Allogation  of  Intont  to  Defraud  Sofi- 

general  assignment  there  seems  to  be  dent. — A  bill  to  set  aside  a  deed  in 

some   force   in   the    proposition    that  trust  for  the  benefit  of  creditors  need 

beneficiaries  should  be  made  parties,  not  allege  that  such  conveyance  "hin- 

In  such  a  case  the  trustee  is  not  inter-  dered,  delayed,  and  defrauded   cred- 

ested  whether  creditors  are  preferred  itors."     An  allegation  therein  that  it 

or  not,  but  he  is  interested  that  the  was  made  with  intent  to  hinder,  delay, 

conveyance  be  administered  with  him  and  defraud  creditors  is  sufllcient,  in 

as  trustee.     As  to  the  rights  of  cred-  that  whenever  the  effect  of  a  convey- 

itors  between  themselves  he  has  no  ance  is  upon  the  face  to  hinder  and 

concern  ;  it  would  seem  to  be  incon-  delay  creditors,  it  will  be  construed  as 
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seem,  the  facts  or  circumstances  relied  on  to  show  the  fraudulent 
intent  on  the  part  of  the  assignor  should  be  alleged.^ 

void  against  such  creditors,  without  a  complaint  alleging  that  it  was  made 

regard  to  what  was  the  actual  intent  with  intent  to  hinder,  delay,  and  de- 

of  the  grantor.     Riley  v.  Carter,  76  fraud    creditors  is   sufficient   without 

Md.  581.  pointing  out  the  particular  features  of 

When  Speoiflo  AUegation  of  Fraudulent  the  instrument  which  are  objected  to. 

Intent  TJnneoeesary. — In  an  action  by  a  Jessup  v,    Hulse,   29    Barb.   (N.   Y.) 

judgment  creditor  to  set  aside  a  gen-  539. 

eral  assignment  for  benefit  of  credi-  Complaint  Setting  Forth' Assignment. — 

tors,  and  also  a  judgment  confessed  A  complaint  which  states  the  circum- 

by  the  assignor  and  mortgages  exe-  stances  under  which  the  assignment 

cuted  by  him,  it  was  alleged  that  in  was  made,  sets  forth  the  whole  asslgn- 

the  assignment  one  R  was  preferred  ment  with  the  schedule  thereto,  and 

in  a  certain   sum,  that  the   assignor  then  alleges   that  the  assignment  is 

owed    him    nothing,    and     that     the  fraudulent  and   void   on   its   face,  is 

amount   was   to  be  paid   R  for   ser-  sufficiently  definite  and   certain,  and 

vices  in  managing  the  assigned  estate,  need    not   allege    why    or    for    what 

Held^  that  the  absence  of  a  direct  alle-  reason  it  is  fraudulent  and  void.     Has- 

gation  that  the  acts  complained  of  were  tings  v.  Thurston,  18  How.  Pr.  (N.  Y.) 

done  with  intent  to  hinder,  delay,  and  530. 

defraud  creditors  does  not  render  Remedy  for  Defeotive  AUegation  of 
the  complaint  defective,  inasmuch  as  Frand. — Though  on  the  face  of  an  as- 
the  allegations  show  that  the  assign-  signment  no  invalidity  appears,  a  de- 
ment was  fraudulent  in  law.  Stafford  murrer  to  a  complaint  in  an  action  to 
V.  Merrill.  62  Hun  (N.  Y.)  144.  set   the  assignment  aside  for  failure 

Allegation  as  to  Aisignee's  Fraud  Un-  to  disclose  or  set   forth   the  grounds 

neeaasary. — A  complaint  in  action  to  relied  on  to   show  that  it  was  made 

set  aside  a  fraudulent  assignment  is  in  fraud  of  plaintiffs  will  not  lie,  in 

not-  demurrable  for  failure  to  charge  that  this  defect,  if  it  exist,  is  to  be 

that  the  assignee  had  knowledge  that  corrected  by  amendment,  and  not  vis- 

the  matters  alleged  in  the  complaint  ited  by  dismissal.     Mott  v.  Dunn,  10 

were  fraudulent,  and  that  he  partici-  How.  Pr.  (N.  Y.  Supreme  Ct.)  231. 

pated   therein.     Stevenson   v.   Matte-  Evidenoe.— Under  a  complaint  in  an 

son,  13  Mont.  108.  action  to  set  aside  an  assignment  for 

1.  Daniel's   Ch.   Pr.  (6th  ed.),  546,  fraud,  if  there  is  no  general  allegation 

note;  Story's  Eq.  PI.  (lothed.),  §§251,  of  fraud,  evidence  of  specific  fraudu- 

252;  Bliss's  Code  PI.  (3d  ed.)»  §211.  lent  acts  not  alleged  in  the  complaint 

A  general  allegation  of  fraud  with-  is    inadmissible.      East     River     Nat. 

out  a  statement  of  the  facts  relied  on  Bank  v.  Adams  (Supreme  Ct.),  21  N. 

to  show  fraud  is  a  mere  conclusion  of  Y.  St.  Rep.  880. 

law,  which  a  demurrer  to  the  bill  does  Inoonsistenoy  in  BlU.  —  A  creditor's 

not  admit.     Fogg  v.  Blair,  139  U.  S.  bill  which  alleges  that  a  mortgage  is 

118.  fraudulent  and  void  as  to  creditors,  or 

When  transactions  set  forth  in  a  bill  that  if  it  is  not  fraudulent  and  void  it 

in  equity  constitute  a  fraud  or  breach  is  a  general  assignment  for  the  benefit 

of  trust  for  which  the  court  can  give  of  all  creditors,  and  praying  relief,  in 

relief,  charges  that  the- acts  set  forth  either  alternative  presents  inconsist- 

are     fraudulent     are     not     sufficient  ent  titles  to  relief,  and  is  demurrable, 

grounds  of  equity  jurisdiction.     Van  Lehman  v,  Meyer,  67  Ala.  396;   Moog 

Weel  V.  Winston,  115  U.  S.  228.  v.    Talcott,    72    Ala.    210,   overruling 

As  to  pleading  fraud  generally,  see  Crawford    v,   Kirksey,    50    Ala.    590, 

article  Fraud.  which    asserts   the  converse  of    this 

Fraud  Apparent  on  Face  of  ConToyaaee.  proposition. 
— Where  an  assignment  contains  pro-  Motion  to  Remove  Assignee  not  Ineon- 
visions  which  necessarily  tend  to  bin-  sittent  with  Action  toBet  Aside.— Where 
der,  delay,  and  defraud  creditors,  the  an  action  has  been  brought  to  set  aside 
provisions  are  conclusive  evidence  of  an  assignment  for  fraud,  a  motion  by 
the  design  of  the  parties  to  the  instni-  plaintiff  subsequent  to  the  commence- 
ment to  defraud ;  and  in  an  action  to  ment  of  the  action  for  the  removal  of 
set  the  instrument  aside  on  that  ground  the  assignee  cannot  be  deemed  incon- 
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(2)  Return  of  Judgment  Unsatisfied. — As  a  general  rule,  it  is 
also  necessary  to  allege  in  addition  that  plaintiff's  demand  has 
been  reduced  to  judgment,  that  execution  has  been  issued,  and 
that  there  has  been  a  return  of  nulla  bona.^ 

General  dnalifioatloiu  of  Bnle. — But,  as  heretofore  stated,  there  are 
authorities  holding  that  if  the  property  assigned  is  leviable,  an 
action  to  set  aside  the  assignment  may  be  instituted  directly  after 
issue  of  execution,  and  here  it  would  seem  that  no  allegation  as 
to  the  return  of  execution  nulla  bona  would  be  necessary.* 

sistent  with  the   position  of  one  at-  assignor    and   assignee   to  set  aside 

tacking  the  assignment  as  void,  and  the  assignment  as  having  been  made 

does  not  debar  him  from  pursuing  his  to  hinder,  delay*  and  defraud  creditors- 

action.     Pittsfield  Nat.  Bank  v,  Tailer  is  not  bad  for  failure  to  allege  that 

(Supreme  Ct.),  ig  N.  Y.  Supp.  937.  the  assignment  had  ever  been  deliv- 

Injunetion. — A  bill   by  creditors  at-  ered  or  that  the  assignee  had  accepted 
tacking  an  assignment  and  seeking  to  the  trust  or  interfered  with  the  prop- 
set  aside  preferred  claims  alleged  that  erty,  since  with  such  an  incumbrance 
the  preferences  were  not  bona  fide;  that  on  the  property  of  the  judgment  debt- 
the  goods  assigned  were  procured  by  or  plaintiff  is  not  bound  to  take  the 
fraudulent    representations    made   to  risk  of  a  levy  on  the  property  and  the 
complainants  of  assignors'  ability  to  litigation  which  might  ensue,  but  may- 
pay  for  them,  when  in  fact  they  were  ask  to  have  the  assignment  set  aside, 
insolvent;  that  the  preferred  creditors  Gasper  v.   Bennett,  I3  How.  Pr.  (N.. 
furnished  none  of  these  goods;  that  Y.- Supreme  Ct.)  308. 
the  principal  one  of  them  was  nearly  8.  See  Qualification  of  Rule ^  supra, 
related    to    the    assignors,  and    that  Astlgnment  of  Rtal  Estate. — ^Where  a. 
mortgages  were  executed  to  them  on  debtor  interposes  a  fraudulent  assign* 
the  eve  of  the  assignment,  and  with  a  ment  to  prevent  his  creditors' collec- 
view  to  give  color  to  these  preferences  tion  of  a  judgment  out  of  real  estate, 
made  by  the  assignment.     Held,  suffi-  the  complaint  in  an  action  to  set  aside 
cient  to  justify  the  chancellor  in  se-  the  assignment  should  allege,  i,  that 
curing  the  funds  in  the  hands  of  the  there  is  such  real  estate;  2,  that  the 
assignee    by   granting  an   injunction  judgment   would    have    been    a  lien 
and  the  appointment  of  a  receiver  un-  thereon    had    not  the  fraudulent  ob- 
til  the  matter  could  be  investigated  on  struction  been  interposed;  3,  that  by 
the  final  hearing  of  the  case.     Oliver  reason  of  such  interposition  his  exe- 
v»  Victor.  74  Ga.  543.  cution  cannot  reach  it,  and  that  tbere- 

Admissloni  Ineffectual  to  ProTe  Partial  fore  his  remedy  at  law  is  not  suffi- 

Assignment  a  General  Aisigiiinent. — The  cient.     Wilson   v.   Forsyth,  24  Barb. 

mere  fact  that  an  assignment  for  the  (N.  Y.)  105. 

benefit  of  creditors  of  a  portion  of  a  Joinder  of  Canses  of  Aetion. — In  an  ac- 
debtor's  property  is  alleged  to  be  a  tion  to  set  aside  for  fraud  a  general 
general  assignment  in  a  bill  seeking  to  assignment  made  by  defendants  indi- 
set  it  aside  for  fraud,  and  that  such  vidually  and  as  a  firm,  a  complaint 
allegation  is  not  controverted  by  the  alleging  the  recovery  of  a  judgment 
answer,  will  not  warrant  the  construe-  against  one  of 'the  defendants  and  of 
tion  of  the  assignment  as  a  general  two  judgments  against  the  firm,  the 
assignment,  as  the  character  thereof  docketing  of  a  judgment,  and  the  re- 
must  be  determined  by  an  examina-  turn  unsatisfied  of  executions  issued 
tion  of  the  deed  itself,  and  not  from  thereon,  is  not  demurrable  on  the 
admissions  in  the  pleadings.  Taylor  ground  that  the  cause  of  action  against 
V,  Watkins  (Miss.,  1893),  13  So.  Rep.  one  defendant  individually  and  the 
811.  cause  of  action  against  him  and  the 

1.  See  cases  cited  in  notes  to  subdi-  other  defendant  as.  a  firm  could  not 

visions  a.  and  b,  under  heading  Requi-  be  joined  in  the  complaint.     Genesee- 

iite  Steps  before  Suing,  County  Bank  v,  Batavia  Bank,  43  Hun 

Not  Neoeiiary    to  Allege    Aisignee'i  (N.  Y.)  295. 

Aeoeptanoe. — A  complaint  in  an  action  Where  a  judgment  creditor  alleges* 

by  a  judgment  creditor  against   the  that  the  debtors,  combining  with  the 
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Statetoiy  Qnaliiloatioiu  of  Bnle. — In  those  states  where  simple  con- 
tract creditors  may  maintain  an  action  to  set  aside  an  as- 
signmenty  no  allegation  as  to  obtaining  judgment  is  necessary.^ 
So  also  in  those  jurisdictions  where  the  lien  of  an  attachment 
gives  a  creditor  the  right  to  maintain  such  action  it  would  not  be 
necessary  for  an  attaching  creditor  bringing  such  actibn  to  allege 
that  a  judgment  had  been  obtained.*  And  in  jurisdictions  where 
a  judgment  constitutes  a  lien  on  the  debtor's  real  estate  it  need 
not  be  alleged  in  an  action  by  a  judgment  creditor  attacking  an 
assignment  thereof  that  execution  had  been  issued.* 

5.  Costs. — If  an  assignment  is  impeached  for  fraud  and  is  sought 
to  be  set  aside,  and  the  assignee,  instead  of  disclaiming,  puts  in 
an  answer  which  requires  complainant  to  reply  and  go  into  proofs, 
the  assignee  will  be  subjected  to  the  costs  of  the  suit  if  it  then 
appears  that  the  assignment  was  in  fact  fraudulent  and  that  the 
assignee  had  constructive  notice  of  the  fraud.*  So  where  the 
•circumstances  attending  an  assignment  are  of  such  a  character  as 
would  naturally  induce  a  creditor  to  call  for  an  explanation,  and 
he  files  a  bill  to  set  it  aside,  and  the  cause  is  heard  on  the  bill  and 
answer,  no  costs  will  be  allowed  either  party,  though  no  relief  be 
granted,  as  the  plaintiff  has  grounds  of  suspicion  until  the  coming 


assignees,  have  endeavored  fraudu- 
lently to  defeat  his  lien,  by  one  of 
them  executing  a  mortgage  to  one  as- 
signee and  all  of  them  an  assignment 
of  portions  of  their  property  to  an- 
other, and  prays  that  the  securities 
so  given  may  be  declared  void,  as 
made  with  intent  to  hinder,  delay, 
•etc.,  and  that  a  receiver  be  appointed, 
etc. — keld^  that  separate  causes  of  ac- 
tion are  not  united.  The  complainant 
rstands  on  the  ground  of  holding  by 
-virtue  of  his  judgment  and  execution 
a  lien  on  all  the  real  and  personal  es- 
.tate  of  the  judgment  debtors,  whether 
joint  or  separate.  Bank  of  British 
North  America  v,  Suydam,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  379. 

1.  See  subsection  Right  of  Simple 
'Contract  Creditors  to  Sue,  supra, 

mmtratioo.  —  In  an  action  to  set 
aside  for  fraud  an  assignment  for 
'benefit  of  creditors,  a  complaint  in  an 
action  by  creditors  against  the  assign- 
or and  assignee  alleging  that  defend- 
.ant  assignor  executed  to  plaintiff 
notes  for  goods  sold  so  that  the  note 
would  not  become  due  until  after  the 
.assignment;  that  the  assignment  was 
made  with  intent  to  hinder,  delay,  and 
•defraud  creditors:  that  the  property 
is  insufficient  to  pay  the  debts  pro- 
vided for  in  the  deed ;  that  the  trustee 
is  unfit  to  administer  the  trust;  and  that 


there  is  fraudulent  connivance  be- 
tween the  assignor  and  trustee — states 
a  good  cause  of  action  though  the 
notes  are  not  due.  Roberts  v.  Lew- 
aid,  107  N.  Car.  305. 

2.  See  Right  of  Attaching  Cred- 
itors to  Sue,  supra. 

8.  See  Necessary  Steps  before  Suing, 
supra. 

4.  Mead  v,  Phillips,  i  Sandf.  Ch. 
(N.  Y.)  83. 

Suoesisfal  Action  to  Set  Aside. — The 
expenses  for  legal  services  and  dis- 
bursements rendered  necessary  in  re- 
sisting a  successful  action  to  set  aside 
an  assignment  for  the  benefit  of  credit- 
ors are  not  for  the  benefit  of  the  as- 
signed estate,  and  hence  cannot  be  al- 
lowed to  the  assignee  out  of  the  funds 
thereof.      Mayer  v.  Hazard,  49  Hun 

(N.  Y.)222. 

In  such  case  the  assignee  is  not 
without  protection,  as  he  may  when 
the  action  is  brought  to  set  aside  an  as- 
signment call  on  creditors  interested 
in  maintaining  it,  and  secure  from 
them  an  obligation  to  indemnify  him 
for  moneys  expended  in  maintaining 
the  defense.  By  this  course  he  may 
protect  himself  against  loss  or  absolve 
himself  from  the  duty  of  resisting 
the  actions  instituted  to  avoid  the  as- 
signment. Mayer  v.  Hazard,  49  Hue 
(N.  Y.)  222. 
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in  of  the  answer  denying  the  fraud*  Where  the  assignee  has 
been  credited  with  the  payment  of  counsel  fees  in  litigation  con* 
ceming  the  property  assigned  he  will  be  charged  with  the  amount 
of  taxable  costs  received  by  him  or  his  counsel  in  an  action  to  set 
aside  the  assignment.' 

VnL  ActlOH  OV  AMiem'8  Bon.— There  is  a  conflict  of  author- 
ity  as  to  whether  the  creditors,  or  the  trustee  or  receiver  ap- 
pointed in  the  stead  of  the  assignee  should  bring  action  on  the 
bond  for  a  breach  thereof  by  the  assignee ;  but  on  principle  it 
would  seem  that  the  creditors  are  the  proper  parties  to  bring  the 
action.*  A  bill  by  an  assignor  on  a  bond  conditioned  for  the  per- 
formance of  all  the  duties  imposed  upon  the  trustee  by  law  and 
by  the  trust  deed  must  allege  that  the  trustee  is  chargeable  with 
a  surplus  of  assets  after  payment  of  the  debts  and  expenses  of  the 
trust,  since  he  has  no  cause  of  action  unless  there  is  a  surplus.^ 

1.  Cuoningham     v.     Freeborn,     ii  bond,  and  since   the  receiver  repre- 

Wend.  (N.  Y.)  240.     See  also  Lupin  v.  sents  tbe  creditors  in  respect  of  their 

Marie,  2  Paige  (N.  Y.)  170;  Nicoll  v,  rights  and  interests  under  the  assign- 

Huntington,  i  Johns.  Ch.  (N.  Y.)  166;  ment.     Prosser  v.  Hartley,  39  Minm 

Murray  v.  Ballou,  i  Johns.  Ch.  (N.  Y.)  340. 

566;    Demarest  v,  Wynkoop,  3  Johns.  In   Ohio    the   newly  appointed   as- 

Ch.  (N.  Y.)  129;  Mackie   v.  Cairns.  5  signee  may  maintain  an  action  on  the 

Cow.  (N.  Y.)  585.  bond  of  the  deposed  assignee  upon  his 

S.  Matter  of   Barnes,  4  Misc.  Rep.  refusal  to  pay  over  the  amount  of  the 

(N.  Y.)  136.  trust  estate  found-  to  be  in  his  hands 

8.  In  Thompson  v.  Childress,  i  and  which  the  probate  judge  on  his  re- 
Tenn.  Ch.  369,  the  court  says:  *'  Upon  moval  ordered  him  to  pay  over.  Phil- 
principle  it  would  seem  clear  that  lips  v.  Ross,  36  Ohio  St.  458. 
such  trustee  could  not  sue,  for  his  own  In  V«w  Tort:  the  method  of  bringing 
commission  is  simply  to  take  charge  of  action  on  assignee's  bonds  is  regulated 
the  trust  assets  remaining  unadmin-  by  Code  Civ.  Pro.,  §  191 5,  and  under 
istered,  and  the  duty  would  neces-  this  section  the  court  may  authorize 
sarily  be  confined  to  those  assets.  He  any  number  of  actions  on  such  a  bond; 
is  not  liable  for  the  delinquencies  of  and  leave  to  sue  will  be  granted  to 
his  predecessor  and  can  have  no  right  any  creditor  showing  himself  entitled 
of  action  based  on  that  ground.  More-  to  sue.  Matter  of  Stockbridge,  10 
over,  the  bond  of  the  old  trustee  was  Daly  (N.  Y.)  33. 

given  for  the  benefit  of  the  cestuis  que  In  Kansai  and  XiMonri  any  one  in- 

trust,  and  they  alone  would  have  the  jured  by  a  breach  of  the  bond  may  sue 

right  to  sue  for  a  breach;  and,  as  we  thereon  in  the  name  of  the  state  to  his 

have  seen,  the  appointment  of  a  new  use.  Gen.  Stat.  Kan.  1889,  §  356;  Rev. 

trustee  does  not  deprive  them  of  the  Stat.  Mo.  1889,  §  438. 

right  to  call  the  old  trustee  to  account.  4.  Thompson  v.  Childress,  i  Tenn. 

It  may  be  added  that  if  the  new  trus-  Ch.  369. 

tee  could  sue  on  the  bond  of  his  sue-  tnit  on  Bond  by  HonusonUng  Croditor. 

cessor,  the  bond  must  be  considered  as  — In  such  an  action  the  petition  should 

made  upon  condition  to  account  to  the  allege  that  there  are,  or  should  be,  as- 

trustee   himself  or  to  his    successor,  sets  in  the  hands  of  the  assignee  sub- 

which  would  be  absurd."  ject  to  the  creditor's  debt  and  which 

Contra,  —  In   Minnesota^   where    an  are    withheld.      Craddock    v,    Orand 

assignee   has   been    removed    and    a  (Tex.,  1888),  12  S.  W.  Rep.  208. 

receiver  appointed,  the  receiver  may  Bill  for  I^junetion  and  BoooiTor.— A 

maintain  an  action  on  the  bond  for  a  bill  charging  that   the   trustee   under 

wrongful    distribution    of    the    trust  such  a  deed  of  trust  for  the  benefit  of 

property,  since  the  statute  (Gen.  Stat,  creditors  has  placed  the  property  un- 

1878,  c.  41,  ^  30) authorizes  any  creditor  der  the  care  of  a  person  of  notoriously 

on  leave  of  the  court  to  sue  on  the  bad  character,  and  that  by  his  and  the 
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Defeniet. — A  plea  to  an  action  on  a  bond  that  the  assignees  had 
faithfully  disposed  of  the  trust  property,  and  that  the  creditors,  if 
there  were  any,  entitled  to  distribution  had  not  proved  their 
claims,  so  that  the  commissioners  miglit  make  distribution,  should 
also  allege  that  the  assignees  were  ready  to  receive  and  liquidate 
the  claims  of  the  creditors  and  to  make  the  distribution ;  that 
meetings  of  the  assignees  for  that  purpose  had  been  appointed  and 
the  creditors  duly  notified  of  the  time  and  place  of  meeting;  other- 
wise it  is  defective  and  presents  no  defense.* 

IX.  Actions  by  Thisd  Pebsov  Aoaikst  Assignee— 1.  In  General 
— An  assignee  for  the  benefit  of  creditors  may  be  sued  at  law  by 
third  persons  for  property  held  under  an  assignment  which  has 
been  wrongfully  taken  or  converted.^     If,  however,  such  person 

grantor's  refusing  to  allow  an  inven-  Aotion  againit  AnlgBM  te  TazM. — A 

tory  of  the  property  to  be  made,  if  loss  county  cannot  bring  an  independent 

should  occur,  the  creditors  will  be  de-  action  for  taxes  against  an  assignee, 

prived  of  the  necessary  proof  to  show  as  there  is  an  adequate  remedy  by  pe- 

the  extent  of  such  loss,  makes  a  case  tition  or  motion    in  the  assignment 

of    imminent  danger,   justifying    the  proceedings.      Marathon    County    v, 

granting  of  an  injunction  and  the  ap-  Barnes,  86  Wis.  663. 

pointment  of  a  receiver  without  notice  Foreelofore   of    Hortgagr— A^^f^jjffrK 

to     the    defendants.       Rosenberg    v.  Allegations, — In  Indiana,  in  an  action 

Moore,  ii  Md.  376.  against  an  assignee  for  the  benefit  of 

1.  Morrill  v,  Richardson,  9  Pick,  creditors  to  foreclose  a  mortgage  exe- 
(Mass.)  84.  cuted  by  his  assignor,  an  answer  im« 

LaehM  of  Creditors. — It  is  not  a  suffi-  peaching  the  mortgage  for  fraud  must 
cient  answer  to  an  action  on  an  as-  allege  that  the  mortgage  was  executed 
signee's  bond  for  money  which  he  has  with  fraudulent  intent,  as  Rev.  Stat, 
been  directed  but  failed  to  paiy,  that  i88i,§  4924,  provides  that  the  question 
the  creditors  delayed  the  commence-  of  fraudulent  Intent  in  all  cases  arising 
mentof  their  proceedings  until  the  as-  under  the  provisions  of  the  act  shall 
signee  became  insolvent.  Curtis  v,  be  deemed  a  question  of  fact.  Hutch- 
Greene,  28  Hun  (N.  Y.)  294.  inson   v.  First   Nat.  Bank,   133   Ind. 

2.  Edwards  v.   Symons,   65   Mich.  271. 

348;  Sawyer  v,  McAdie,  70  Mich.  386;  Jurisdiction, — A  mortgagee  need  not 

Underbill  v,  Rams^  (Supreme  Ct.),  sue  for  the  foreclosure  of  his  mortgage 

2  N.  Y.  Supp.  451;  Page  v.  Gardner,  in  the  Circuit  Court  where  the  matter 

20  Mo.  507.  of  an  assignment  by  the  mortgagor  is 

Where    goods    are    purchased    on  pending,  but  may  sue  in  any  other  court 

fraudulent    representations    by    one  of  competent  jurisdiction,  though  with 

who  subsequently  assigns  for  benefit  his  consent  all  the  debtor's  property 

of  creditors,  the  vendor  may  disaffirm  has   been  delivered  to  the  assignee, 

the  contract  and  retake  the  goods  or  Gilbert  v,  McCorkle,  no  Ind.  215. 

sue  the  assignee  for  their  wrongful  Asaignoe   a  Proper    Party.  —  To    an 

conversion.     Kennedy    v.   Thorp,   51  action    to    foreclose    a   mortgage  on 

N.  Y.  174.  premises  assigned  for  the  benefit  of 

Omission  to  Obtain  LoaTO  to  Baa. — The  creditors,  the  assignee,  who  has  filed 
omission  of  a  third  person  to  obtain  his  final  account,  but  who  has  not  per- 
leave  to  sue  an  assignee  for  the  bene-  formed  the  decree  of  distribution,  is  a 
fit  of  creditors  administering  the  proper  party  defendant.  Julien  z/. 
property  under  the  control  and  dxrec-  Lalor,  47  Hun  (N.  Y.)  164. 
tion  of  the  court.  Is  not  ground  for  Establiskmont  of  Trast  or  Lien  in  Prop- 
demurrer  to  a  complaint  in  an  action  orty Assigned. — In  04»^an  action  against 
against  him  to  recover  property  be-  an  assignee  of  a  bank  to  recover  the 
longing  to  complainant  which  the  as-  amount  of  a  draft  deposited  for  collec- 
signee  had  taken  and  claimed  to  hold  tion,  on  the  theory  that  the  draft  never 
as  assignee.  Leuthold  7.  Young,  32  became  part  of  the  trust  estate  for 
Minn.  122.  administration,  may  be  brought  in  the 
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of  his  own  accord  submits  his  claim  to  the  jurisdiction  of  a  chan- 
cery court  under  the  assignment  proceedings,  the  decision  of  that 
court  will  be  binding  upon  him.^ 

2.  Forms  of  Action. — If  he  seeks  redress  in  an  action  at  law, 
several  courses  are  open  to  him. 

Awnmpiit. — He  may,  if  he  sees  fit  to  do  so,  waive  the  tort  and 
«iue  in  assumpsit  for  the  value  of  the  property.* 

Bepleila. — He  may  bring  an  action  of  replevin  for  the  recovery 
of  the  property  taken.* 

Court  of  Common  Pleas.     Jones  t^.  Kxl-  Fiopitj     BamftiBiag     bi    AMigmor's 

breth,  49  Ohio  St.  401.  Kftads. — Replevin  will  He  againM  an 

The  assignor  is    not    a    necessary  assignee  of  property  by  the  vendee, 

party  to  a  proceeding  against  the  as-  even  though  he  allows  it  to  remain  in 

lignee  to  enforce  a   lien  on  the  as-  the  assignor's  hands,  unless  he  clearly 

signed  property.      Lockett  v.  Robin-  makes  known  that  he  does  not  claim 

son,  31  Fla.  134.  it.      Where  property  is  included  in  an 

1.    Edwards  v,   Symons,   65   Mich,  assignment,    the    actual     possession 

348;  Sawyer  v.  McAdie,  70  Mich.  386.  thereof  cannot  be  so  manipulated  be- 

In  Edwards   v,  Symons,  65  Mich,  tween  the  assignor  and  assignee  as  to 

354,  the  court,  after  reciting  the  pro-  render  uncertain  the  rights  and  rem- 

visions  of  Howell's  Statutes,  ^  8749,  edies  of  third  persons  claiming  title 

which  give  the  circuit  court  in  chan-  thereto.     Coomer  v.  Gale  Mfg.   Co., 

eery  supervisory  powers  of  all  mat-  40  Mich.  691. 

ters  or  questions  arising  under  an  as-  Property  not   Coniidored  in  Cnstodik 

signment  for  the  benefit  of  creditors,  Logis. — Replevin  may  be  maintained 

except  as  otherwise  provided,  said  :  against  an  assignee  for  property  in 

"  We  do  not  think  that  the  legislature,  his  possession  claimed  by  him  under 

by  the  addition   of  this  section,  in-  a  valid  assignment,  as  the  property  is 

tended  to  vest  exclusively  in  the  court  not  in  custodia  iegis^  and  any  person 

of  chancery  the  right  of  trying  and  other  than  the  assignee  may  lawfully 

determining  the  claims  of  third  per-  try  titles  with  the  assignee  in  an  action 

sons  to  property  in  the  hands  of  the  of  replevin.     Mathews  v,  Ott,  87  Wis. 

assignee,  and  taken  possession  of  and  399. 

held  by  him  by  virtue  of  the  assign-  Boplorin  or  Trover  by  Mortgagee! — A 

ment.      The  court  of  chancery  may  mortgagee  of  chattels  after  condition 

dispose  of  claims  of  this  kind  where  broken  may  maintain  replevin  against 

the  parties  are  willing,  and  voluntarily  the  mortgagor's  assignee  to  recover  the 

subject  themselves  to  its  jurisdiction,  chattels,  or  he  may  bring  an  action  in 

But    the    right    to    bring    an    action  the  nature   of  trover  for  a  wrongful 

against    the    assignee    for    property  interference  by  the  assignee  with  the 

wrongfully  taken   or  converted  must  property,  by  which  he  is  deprived  of 

exist  and  remain  in  a  court  at  law,  the  right  of  obtaining  possession  of  it. 

where  a  jury  can  be  impaneled,  if  de-  J.   I.  Case   Threshing   Mach.   Co.    v, 

sired,  to  determine  the  merits  of  the  Campbell,  14  Oregon  460. 

controversy.     Indeed,  under  our  con-  Sight  to  Bring  Beplevin — Waiver.— 

stitution  and  the   previous  adjudica-  A  vendee  after  fraudulently  obtaining 

tions  of  this  court  the  statute  would  goods  on  credit  sold  some  of  the  goods 

be  considered  and  declared  unconsti-  and  afterwards  made  a  general  assign- 

lutional  if  it  undertook  to  place  exclu-  ment.    The  vendor  leplevied  that  part 

sive  jurisdiction  in  a  court  of  equity,  of  the  goods  which  came  into  posses- 

and  to  consequently  deprive  the  claim-  sion  of  the  assignee,  and  afterwards 

ant  to  the  property  of  a  jury  trial."  brought  an  action  for  the  conversion  of 

2.  Edwards  v,  Symons,  65  Mich.  348.  the  part  previously  sold.    In  the  lattex 

8.   Underbill  v,    Ramsey  (Supreme  auction  to  enable  him  to  garnishee  the 

Ct.).  2  N.  Y.  Supp.  451;  Sawyer  v.  Mc-  assignee  the  vendor  waived  the  tort, 

^die.  70  Mich.  387;  Farwell  v,  Myers,  and  also  filed  the  claim  with  the  as- 

5')  Mich.    179,  64  Mich.  234;  Ratcliffe  signee  for  the  value  of  the  goods  sold 

2'.  Sangston,  18  Md.  383.  previous   to  the  assignment.      Held 
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TwT«. — Or  he  may  sue  in  trover  to  recover  damages  for  the 
conversion.* 

X.  Bemoyal  07  A88IGVSE  AHB  AppoiKTiiEKT  07  RiGSiYES— 1.  Gen- 
erally.— To  enable  a  creditor  to  maintain  an  action  for  the  re- 
moval of  an  assignee  and  to  have  a  receiver  or  a  new  trustee 
appointed  in  his  place,  it  is  not  necessary  that  the  creditor  should 
have  any  attachment  or  execution  lien  upon  the  assigned  prop- 
erty, or  any  interest  therein  other  than  such  as  inures  to  him 
under  the  assignment.  * 


that  the  vendor  did  not  by  these  acts 
affirm  the  original  sale  and  lose  his 
right  to  recover  in  replevin.  Singer 
V,  Schilling,  74  Wis.  369. 

Baplevin  in  the  Detinct.— Where  a 
corporation  before  making  an  assign- 
ment for  the  benefit  of  creditors  re- 
fused to  accept  and  pay  for  lumber 
placed  on  its  docks,  and  the  assignee, 
although  notified  not  to  do  so,  sched- 
uled the  lumber  among  the  assets  of  the 
assignor,  replevin  in  the  detinet  may 
be  maintained  against  the  assignee 
though  he  had  parted  with  the  posses- 
sion befoce  the  action  was  commenced. 
Starke  v.  Paine,  85  Wis.  634. 

Election  of  Remediet.  —  Where  a 
vendor  elects  to  rescind  a  sale  of  goods 
and  brings  suit  in  replevin  against  the 
assignee  of  the  vendee  to  recover 
them,  he  cannot  afterwards,  because 
he  has  failed  to  obtain  adequate  re- 
lief in  the  replevin  suit,  base  a  claim 
on  the  inconsistent  idea  that  the 
goods  were  sold  to  the  assignor,  and 
institute  an  action  of  assumpsit  against 
the  assignee.  Farwell  v,  Myers,  59 
Mich.  179. 

Neoestary  Allegationi. — In  an  action 
against  an  assignee  to  recover  specific 
personal  property  alleged  to  have 
been  fraudulently  obtained  from  plain- 
tiff by  the  assignor,  it  should  be  al- 
leged that  plaintiff  has  made  demand 
for  the  property  and  that  defendant 
has  refused  to  deliver  it  up.  Fuller  v. 
Lewis,  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

383. 
Praetiee  in  nUnoii. — After  the  county 

court  has  once  acquired  jurisdiction  of 
the  estate  of  an  assigning  debtor,  he 
and  the  assignee,  and  all  other  per- 
sons having  an  interest  in  or  upon 
the  estate,  are  subject  alike  to  the 
judgment  of  that  court;  and  a  claim- 
ant of  any  property  assigned  for  the 
benefit  of  creditors  will  not  be  allowed 
to  take  the  same  from  the  assignee  by 
writ  of  replevin  from  another  court, 
but  he  may  present  his  claims  to  the 


county  court,  which  is  authorized  to 
call  a  jury  to  try  the  right  of  property. 
Hanchett  v.  Waterbury,  115  111.  220. 
See  also  Farwell  v,  Crandall,  120  111. 
70;  Osborne  v.  Williams,  34  111.  App. 
421;  Lowe  V,  Matson,  140  111.  108;  Wil- 
son V.  Aaron,  132  111.  238. 

1.  J.  I.  Case  Threshing  Mach.  Co. 
V.  Campbell,  14  Oregon  460;  Abbott  v. 
Chaffee,  83  Mich.  256. 

Defenses. — Though  an  assignee  for 
the  benefit  of  creditors  who  has  ac- 
quired possession  of  the  assigned 
property  obtains  no  title  thereto  be- 
cause of  his  failure  to  file  the  statu- 
tory bond,  he  may  set  up  as  a  defense 
to  an  action  of  trover  against  him  by 
a  person  holding  a  chattel  mortgage 
on  the  assigned  property  that  the 
mortgage  is  fraudulent  and  void.  Ab- 
bott V,  Chaffee,  83  Mich.  256. 

8.  Morrison  v.  Mayer  (Mich.,  1886), 
5  West.  Rep.  905;  Goncelier  v.  Foret, 
4  Minn.  13. 

Where  a  partnership  made  an  as- 
signment for  the  benefit  of  creditors — 
held^  that  its  assets  were  a  special  fund 
for  the  payment  of  its  debts,  and  any 
creditor,  though  he  had  not  proceeded 
to  judgment  and  execution  at  law, 
might  file  a  bill  in  equity  to  restrain 
the  insolvent  partners  from  disposing 
of  the  property  contrary  to  law,  and 
for  the  appointment  of  a  receiver. 
Whitcomb  r.  Fowle,  10  Daly  (N.  Y.) 
25;  Van  Alstyne  v.  Cook,  25  N.  Y. 
489;  Bell  V,  Merrifield,  28  Hun  (N.  Y.) 
226.  See  also  Innes  v,  Lansing,  7 
Paige  (N.  Y.)583. 

Where  the  assignor  failed  to  make 
out  an  inventory  of  his  estate  within 
the  twenty  days  allowed  by  statute, 
and  the  assignee  applied  to  the  court 
for  his  discharge — held^  that  the  proper 
course  was  for  a  creditor  of  the  as- 
signor to  apply  for  the  removal  of  the 
assignee,  and  that  the  latter  would  be 
held  accountable  for  the  assigned  es- 
tate. Matter  of  Parker,  10  Daly  (N.  Y.) 
16. 
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S.  JioriiiiiliML — Equity  will  grant  relkC  wlMre  it  is  sooglit  to 
remove  the  assignee  for  cause  and  appoint  a  receiver  or  tnistce 
in  his  steftd.* 

1.  Blam  V,  Wettcnnark,  56  Tex.  80;  V«vT«i1l — If  an  aasigncfc,  for  the 

McIIb«nny  Co.  v.  Todd,  71  Tex.  400;  benefit  of  credkors,  wisbcs  to  icn^n, 

Maadci  V.  Peay,  90  Arte.  525;  Haicher  be  shoold  pcudoa  tte  Snpicae  Cowt 

9.  Wioters,  71   Mo.  55;  Golden's  Ap-  for  his  remoYal  aad  a 4i5cliAff)Be  iron 

pcral.  no  Pa.  St.  586;  Geisse  v.  Beall.  the  trust,  and  the  appointment  of  a 

3  Wis.  330;  Cohen  tr.  Morris.  70  Oa.  new   trnstce  in  his  place  shonM  be 

313;    In  re  Smith  Middlings    Purifier  made  by  that coart.     KciIctv.  Dvscn- 

Co.,  86  Mich.  149;  Crouse  v.  Frothing-  bury,  42  N.  Y.  Super.  Cxi  245.     See 

ham,  97  N.  T.  105;  Clark  v,  Stanton,  also  Leggett  v.  Hunter,  19  ^.  Y.  459. 

24  Minn.  232.  Under  the  New  Yoi%   Assignment 

T«XM.  -»  In  this   state   the  District  Act  of   1877  it  is  questionable  if  the 

Court, under  its  general  equity  powers,  court  has  the  power  to  remove  the  ^j^ 

has,  in  a  suit  brought  against  an  as-  signee  on  application  of  the  assignor, 

signee  who  is  charged  with  misappro-  Section  6  provides  for  the  assignee's 

priation  of  the  assets,  power  to  remove  removal  on  his  own  petition  or  upon 

htm  and  appoint  another.      Blum  v.  the  petition  of  a  creditor.     Matter  of 

Wctlcrmark,  56  Tex.  81.  Horsfall,  5  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 

Under  Act  March  24. 1874,  empower-  295. 

ing  a  judge  of  a  county  court  to  remove  Under  the  New  York  Act,  chapter 

an  assignee  and  to  appoint  another  in  466  of  the  Laws  of  1877,  as  amended 

his  place,  the  judge  of  that  court  may  by  chapter  318  of  the  Laws  of  1S73, 

accept  the  resignation  of  an  assignee  proceedings  to  remove  an  assignee  in 

who  declines  to  carry  out  the  trust,  the  city  of  New  York  are  required  to 

and  appoint  another  trustee.     Keat-  be  conducted  before  a  judge  of  the 

ing  V,  Vaughan,  6t  Tex.  521.  common  pleas;    and  in  section  22  of 

ICMilgaii. — Section  6624  How.  Stat,  the  act  as  amended  it  is  provided  that 

Mich,  provides  that  each  circuit  court  all  proceedings  under  the  act  shall  be 

shall  have  the   power  to  appoint  re-  deemed  to  be  had  in  court,  and  that 

ceivers  in  all  cases  pending  in  chan-  the  court  shall  always  be  open  for  such 

eery,   when   such  appointment   is  al-  proceedings,  and  that  the  judge  when 

lowed  by  law,  as  well  rn  vacation  as  so  acting  shall  be  deemed  to  be  acting 

during  the  session  of  court;  and  the  as  a  court.    It  is  also  provided  that  all 

next  section  provides  that  such  appli-  orders  and  decrees  in  such   proceed- 

cation   may  be    made   to  the   circuit  ings  shaJl  have  the  same  force  and 

judge  at  chambers,  and  is  to  be  heard  effect,  and  may  be  entered,  docketed, 

under  such  regulations  as  may  be  by  and  enforced,  and  appeaJed  from,  the 

general   or  special   rules    prescribed,  same  as  if  made  in  any  original  action 

In  r^  Smith   Middlings  Purifier  Co.,  brought  in  the  court.    Matter  of  Cohn, 

86  Mich.  149.  78  N.  Y.  250. 

S^fmal  to  A0t. — Upon  the  refusal  of  PennsytYKida. — The  Pennsylvania  Act 

the  assignee  to  act,  a  court  of  chancery  of  1836  provides  that  *^ whenever  itshall 

will   execute   the    trust.     Furman    «.  be  made  to  appear  in  a  court  of  common 

Fisher,   4    Coldw.    (Tenn.)   631;    Mc-  pleas    having  jurisdiction  that    such 

Dougald   V-    Dougherty,    11  Ga.   586;^  assignee  or  trustee   is  neglecting  or 

Alpaugh   v»   Koberson,  27   N.  J.  Eq.  mismanaging  the  trust  estate,  it  shall 

96.  be  lawful  for  such  court  to  issue  a  ci- 

Ohio. — Sectioni4of  the  Ohio  Act  reg-  tation  to  such  assignee  or  trustee  to 

ulating  the  mode  of  administering  as-  appear  before  the  court  at  a  time  to  be 

signments  in  trust  for  the  bene^  of  therein  named,  to  show  cause  why  he 

creditors    (1  S.  &  C.  712)  authorizes  should    not    he    dismissed   from   his 

the  probate  judge  to  remove  the  as-  trust."     In  re  Powell's   Estate    (Pa., 

signee  for  good  cause  and  to  appoint  1894),  30  Atl.  Rep.  376. 

another  in  his  stead,  and  to  make  and  Tsnnsiiee. — The  jurisdiction  to  ac- 

enforce  all  orders  necessary  to  catrse  cepft  the  resignation  of  trustees,  and 

the  property  and  effects  belongiirg  to  to  appoint  and  remove  them,  is  con- 

the  trust  estate  to  be  delivered  to  the  ferred  upon  the  chancery,  circuit,  and 

newly  appointed  trustee.     Phillips  ^,  county  courts  of  the  county  or  district 

Ross,  36  Ohio  St.  458.  in  which  some  portion  -of  the  trust 
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3.  When  Aisignee  may  be  Bemoved.— So  where  the  assignee  dies,^ 
becomes  insolvent,*  deals  fraudulently  with  the  assigned  prop- 
erty,' or  for  any  other  cause  is  incapable  of  discharging  his  duty,* 
equity,  when  properly  invoked,  will  appoint  some  suitable  person 

to  complete  the  execution  of  the  trust. 

property  is  found.     Edmonson  v,  Har-  and    execution    will    be   of    no    use. 

ris,  2  Tenn.  Ch.  427.  It  is  competent  for  a  creditor  in  the 

Taxes. — Oneor  more  of  the  accepting  case  of  fraud  or  contemplated  fraud 
creditors  may  maintain  a  suit  in  the  to  apply  for  an  injunction  and  a  re- 
District  Court  for  the  removal  of  an  ceiver,  and  have  his  demand  liqui- 
assignee  appointed  and  qualified  under  dated  and  paid  in  one  proceeding, 
a  statutory  assignment,  without  re-  Mott  v,  Dunn,  10  How.  Pr.  (N.  Y.  Su- 
gard  to  the  amount  of  the  claim  held  preme  Ct.)  225. 

by  such  creditors.     Becker  v.  Shayne,  Udng  Anlgned  Estate  f»r  the  Pnrehate 

77  Tex.  260;  Mcllhenny  Co.  v.  Todd,  of  Bondsmen. — Where  the  assignee  for 

71  Tex.  400.  the  benefit  of  creditors  gave  his  coun- 

1.  Gorsuch  V,  Briscoe,  56  Md.  574;  sel  money  belonging  to  the  assigned 
/nr^  Kingsbury's  Estate,  51  Mich.  623;  estate,  with  the  understanding  that 
Blum  V,  Welborn,  58  Tex.  157;  In  re  counsel  would  furnish  the  sureties 
Goldsmith,  12  Oregon  417.  and  pay  what  was  necessary  to  pro- 
Oregon. — The  Oregon  Insolvency  Act  cure  them — held^  that  this  was.  to  all 
vests  in  the  Circuit  Court  and  the  intents  and  purposes,  using  the  as- 
judge  thereof  a  supervisory  control  signed  estate  for  the  purchase  of 
over  assignees  therein  referred  to,  and  bondsmen,  and  that  the  assignee 
in  the  case  of  the  death  of  one  such  should  be  removed  for  such  mis- 
assignee,  or  his  failure  to  qualify,  au-  conduct.  Matter  of  Robinson,  10  Daly 
thorizes  said   court  or  judge   to  ap-  (N.  Y.)  148. 

point  an  assignee,  and  in  certain  cases  Sale  of  Assigned  Estate  in  Bulk. — It  ia 

to  require  an  additional  security  or  no  ground  for  removing  an  assignee 

remove   the   assignee.      In    re  Gold-  under  an  assignment  for  t{ie  benefit 

smith,  12  Oregon  417.  of  creditors  that  he  sold  the  assigned 

8.  Connah  v,  Sedgwick,  i  Barb.  (N.  estate  in  bulk,  since  such  questions 

Y.)  210;  Reed  V.  Emery,  8  Paige  (N.  may  be  inquired  into  upon  the  account- 

Y.)  417;  Haggarty  v.  Pittman,  i  Paige  ing  of  the  assignee.     Matter  of  Smith, 

(N.  Y.)  299;  Keyes  v.  Brush,  2  Paige  10  Daly  (N.  Y.)  106.    • 

(N.  Y.)  311.  4.  BemoTal  from  State. — The  removal 

8.  Mott  V,  Dunn,  10  How.  Pr.  (N.  of  a  trustee  from  the  state  without 

Y.  Supreme  Ct.)  225;  Hart  v.  Crane,  7  having  executed  the  trust  confided  to 

Paige  (N.  Y.)  37;  Manning  v.  Stern,  i  him  gives  the  Court  of  Chancery  au- 

Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  409;  thority  to  execute  it.     Cullum  v.  Mo- 

Connah  v,  Sedgwick,  i  Barb.  (N.  Y.)  bile  Branch  Bank,  23  Ala.  797. 

210;  Scott  V,  Chambers,  62  Mich.  539.  Assignee  Unable  to  Comply  with  8tat- 

Continuing  to  carry  on  the  business  nte. — Where  the  assignee  is  unable  to 
of  the  assignor  in  the  same  manner  as  comply  with  the  statute  a  court  of 
before  the  assignment,  no  accounts  chancery  will  execute  the  trust.  Fur- 
being  kept,  will  authorize  an  applica-  man  v,  Fisher,  4  Coldw.  (Tenn.)  631. 
tion  for  the  appointment  of  a  receiver.  Incompetency. — The  assignee  may  be 
Connah  v.  Sedgwick,  i  Barb.  (N.  Y.)  removed  for  misconduct  or  incompe- 
210.  tency  at  the  suit  of  a  creditor.  Matter 

Where  the  assignee  left  the  assignor  of  Cohn,  78  N.  Y.  250. 
in  possession  of  the  assets  and  books.  The  words  "misconduct"  or  '*in- 
the  creditors  being  refused  information  competency"  under  the  New  York 
and  access  to  the  same — held^  that.  Assignment  Act  (§  6,  c.  466,  Laws 
pending  an  action  for  the  removal  of  of  1877,  as  amended  by  §  2,  c.  318, 
the  assignee  and  while  he  was  under  Laws  of  1878)  have  no  technical  mean- 
injunction,  a  receiver  should  be  ap-  ing;  the  two  were  intended  to  embrace 
pointed.  Manning  v.  Stern,  i  Abb.  all  the  reasons  for  which  an  assignee 
N.  Cas.  (N.  Y.  Super.  Ct.)  409.  ought  to  be  removed;  and  the  power 

Where  the  debt  is  not  disputed  and  of  the  county  judge  sitting  as  a  court 

there  is  actual  insolvency,  judgment  was  intended  to  be  as  broad  as  the 
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4.  Bill  or  Complaint. — In  the  absence  of  a  statute^  providing 

other  remedies,  the  proper  form  of  action  for  the  removal  of  an 

assignee  and  the  appointment  of  a  receiver  is  by  a  bill  in  juris- 
dictions where  the  chancery  practice  is  still  adhered  to,*  and  by  a 
petition  or  complaint  in  jurisdictions  where  the  code  practice  pre- 
vails,' and  the  facts  constituting  ground  for  removal  should  be 

exigencies  of  the  case  might  require,  attachment.     Rev.   Stat.  N.  Y.  (Bird* 

Matter  of  Cohn,  78  N.  Y.  252.  seye).  p.  126.     See   also   Brennan  v. 

Failure  to  giT«  Seourity.— Upon  fail-  Wilson,  7  Daly  (N.  Y.)  59. 

ure  of  the  assignee  to  appear  within  TaansMM. — If    any    trustee   or  as- 

ten  days,  file  the  deed  of  assignment  signee  fail  or  refuse  to  comply  with 

in  the  Probate  Court,  and  give  the  se-  the  provisions  of  the  code  relating  to 

curity  provided  by  law  for  the  faith-  assignments,  the  county  court,  upon 

ful    performance   of    his  duties,   the  application  of  any  person  interested, 

court  may  upon  application  of  the  as-  shall,  in  the  room  of  the  delinquent, 

signor  or  any  creditor   remove    him  appoint  a  trustee   or  receiver,  who, 

and    appoint    another  in   his    stead,  upon  executing  the  bond  and  taking 

Thomas  v,  Talmadge,  82  Pa.  St.  439.  the  oath  aforesaid,  may  execute   the 

Fraudulent  Conveyauoe  by  Assignor  to  trust  or  assignment.     M.  &  V.  Code, 

Asiigneo. — A  petition  of  a  majority  in  §  2735. 

interest  of  the  creditors  for  the  re-  2.  See   Morrison  v.   Mayer  (Mich., 

moval  of  the  assignee,  on  the  ground  1886),   5   West.    Rep.   905  ;   Fuller  v. 

of  a  fraudulent  conveyance  by  the  as-  Hasbrouck,    46    Mich.    78;    Scott    v. 

signor  to  the  assignee,  will  be  granted  Chambers,  62  Mich.  532;  In  re  Kings- 

underPub.  Stat.  R.  I.,c.  237,^3,  since  bury's  Estate,  51  Mich.  623;  Cohen  v, 

his  interest  as  a  grantee  is  necessarily  Morris,  70  Ga.  313;  Golden's  Appeal, 

in  conflict  with  his  duty  as  assignee,  no  Pa.  St.  581. 

Brown  v.  Armstrong  (R.  I.,  1894),  30  8.  See  Blum  v.  Wettermark,  56Tex. 

Atl.  Rep.  461.  80;  Mcllhenny  Co.  v.  Todd,  71  Tex. 

Cos^  of*Prooeeding. — Upon  petition  400;    Burtt  v.    Barnes,   87  Wis.   519; 

for  the  removal  of  the  assignee  for  mis-  Matter  of   Horsfall,  5  Abb.   N.   Cas. 

management,  and  where  the  weight  of  (^.  Y.  C.  PI.)  295. 

evidence  was  in  his  favor — held^  that  Wisconsin — Necessary    Parties, — Un- 

where  the  finding  and  report  of  the  der  Laws  of  Wisconsin  of  1887.  chapter 

auditor  on  his  account  were  suflBcient  548,  providing  that  the  circuit  judge 

ground  for  the  petition,  the  petitioners  may  remove  any  assignee  for  cause, 

should  not  be  charged  with  costs.    In  "  and  shall  also  remove  such  assignee 

re  Powell's  Estate  (Pa.,  1894),  30  Atl.  upon  the  application  of  a  majority  of 

Rep.  373.  the  creditors,  who  shall  also  represent 

1.    New   York. — In    New  York   the  a  majority  in  value  of  the  debts  allowed 

county  judge  shall,  on  failure  of  the  against  the  estate,"  three  creditors  in 

assignee  to  file  an  inventory,  or  on  peti-  behalf  of  such  majority  may  present  a 

ticn  of  one  or  more  creditors  showing  petition  for  the   removal  of  the  as- 

misconduct   or  incompetency  of    the  signee.  and  in  such  case  the  assignor 

assignee,   or  on   petition  of    the  as-  and  minority  of  the  creditors  need  not 

eignee     himself,     showing    sufficient  be  made  parties  defendant.     Burtt  v. 

reason  therefor,  and  after  due  notice  Barnes,  87  Wis.  519. 

of  not  less  than  five  days  to  the  as-  Appeal, — An  appeal  will  lie  from  an 

signor,   assignee,    surety,    and    such  order  sustaining  a  demurrer  to  such  a 

other  person  as  such  judge  may  pre-  petition  as  it  affects  substantial  rights 

scribe,  remove  or  discharge   the  as-  of  both  petitioners  and  assignee,  the 

signee  and  appoint  one  or  more  in  his  assignee  having  a  vested  interest  in 

place,  and  order  an  accounting  by  the  his  office  and  the  petitioners  having  a 

assignee  thus  removed  or  discharged,  pecuniary  and  property  interest  in  the 

and    prevent    him    from    interfering  trust  to  be  administered   by  the  as- 

with   the   assigned   estate,  and  make  signee,  and  in  his  competency,  integ- 

provision  by  order  for  the  safe  cus-  rity,    and    ability    to    administer    it. 

tody  of  the  same,  and  enforce  obedi-  Burtt  v,  Barnes,  87  Wis.  519. 

ence  to  such  injunction  and  orders  by  Order    Appointing    Vew    AaiigiiM— 
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specifically  alleged.^ 

5.  Final  Aooounting  of  Aadgnee. — Before  the  discharge  of  the  as- 
signee there  must  be  a  final  accounting  on  his  part  and  a  decree 

rendered  thereon  ;*  and  under  the  New  York  Assignment  Act, 

Appeal. — But  in  Washington  no  appeal  nothing,  a  case  is  stated  entitling  corn- 
lies  from  an  order  appointing  an  as-  plainants  to  all  the  relief  they  ask. 
signee  in  the  place  of  one  named  in  Morrison  v,  Mayer  (Mich.,  1886),  5 
the  deed   of    assignment.      Such   an  West.  Rep.  905. 

order  cannot  be  considered  a  final  Allegations  Veoeeiary  where  Anigiiee 
order.  State  v,  Parker,  6  Wash.  411.  has  Qualified. — A  bill  of  complaint  or 
And  in  Oregon  no  appeal  lies  from  petition  for  the  removal  of  an  assignee 
the  order  upon  a  petition  for  the  re-  for  the  benefit  of  creditors  who  has 
moval  of  the  assignee.  In  re  Gold-  accepted  the  trust  and  qualified,  and 
smith,  12  Oregon  417.  for  the  appointment  of  a  trustee  or  re- 
Contra, — In  Missouri  an  order  re-  ceiver  to  execute  the  trusts  of  the  as- 
moving  an  assignee  and  directing  him  signment,  should  allege  the  execution 
to  turn  over  the  assets  in  his  hands  to  of  the  deed  of  the  assignment,  the  ac- 
his  executor  is  a  final  order,  from  ceptance  of  the  trust,  and  qualifica- 
which  the  assignee  may  appeal,  and  tion  according  to  law  by  the  assignee; 
his  right  of  appeal  is  not  affected  by  that  the  assignee  actually  took  pos- 
the  fact  that  he  is  in  contempt  of  session  and  control  of  the  assigned 
court.  State  v.  Field,  37  Mo.  App.  property  for  the  purposes  of  the  as- 
83.  signment,  and,  finally,  the  facts  con- 
Appeal  firom  Order  of  Dlsdharge. —  stituting  the  ground  for  removal.  See 
Where  the  assignee  had  applied  to  Blum  v,  Wettermark,  56  Tex.  80. 
the  court  for  a  final  settlement  of  his  Authority  to  Maintain  Suit. — In  an 
accounts,  and  notice  of  the  application  action  brought  by  three  creditors,  ap- 
was  served  on  all  the  creditors— ^^A/,  pointed  by  a  number  of  others  who 
that  a  creditor  so  served  with  notice  constitute  a  majority  and  also  repre- 
is  bound  by  an  order  of  court  allowing  sent  a  majority  in  value  of  the  debts 
the  account  and  finding  that  the  as-  allowed  against  the  estate,  to  remove 
signee  had  performed  the  duties  of  his  the  assignee  under  the  assignment^ 
trust,  and  is  estopped  thereby  to  pro-  and  it  is  stated,  in  the  petition  that 
ceed  to  have  the  assignee  removed  on  such  are  the  facts  of  the  case  and  that 
the  ground  of  maladministration  oc-  they  are  duly  authorized  to  institute 
curring  before  his  discharge,  the  such  suit — held^  that  such  petition 
proper  remedy  being  an  appeal  from  was  sufficient  without  joining  all  the 
the  order  of  discharge.  Magnus  v,  creditors  as  parties.  Laws  of  Wis. 
Sleeper,  69  Wis.  219;  Osborn  v.  Dob-  1887,  c.  548,  §  i;  Burtt  v.  Barnes,  87 
rinz,  85  Wis.  252.  Wis.  519. 

1.  Blum  V,  Wettermark,  56  Tex.  80;  d.  Matter  of  Rosenback,  10  Daly 
Morrison  v.  Mayer  (Mich.,  1886),  5  (N.  Y.)  129;  Matter  of  Worthley,  10 
West.  Rep.  905.  Daly  (N.  Y.)  12;  Matter  of  Merwin, 
Snificienoy  of  Bill.— Where  a  creditor  10  Daly  (N.  Y.)  13;  Matter  of  Stock- 
files  a  bill  to  restrain  an  assignee  from  bridge,  10  Daly  (N.  Y.)  34;  Matter 
satisfying  mortgages  upon  the  debtor's  of  Lewenthal,  10  Daly  (N.  Y.)  14; 
property  and  asking  for  his  removal  Matter  of  Groencke,  10  Daly  (N.  Y.) 
and  the  appointment  of  a  receiver,  and  17;  Matter  of  Phillips,  10  Daly  (N.Y.) 
preferred    creditors    are     afterwards  47. 

brought  in  as  defendants  by  a  supple-  In  Vew  York.-  -A  final  decree  in  ac- 

mental  bill,  and  the  two  bills  taken  to-  counting  cannot  be  enforced  against 

gether  allege  a  scheme  of  fraud  car-  the  assignee  by  attachment,  provision 

ried  on  and  conducted  by  the  assignor,  for  enforcing  such  decree  being  ex- 

the  assignee,  and  the  preferred  cred-  pressly   made    by  section    22    of  the 

itors,  whereby  the  general  creditors  General  Assignment  Act  (Laws  1878,  c. 

to  the  amount  of  $37,000  shall  be  com-  318,  §  6,  amending  Laws  1877,  c*  4^6,  § 

pelled  to  accept  less  than  $18,000  in  22).     Matter   of  Stockbridge,  10  Daly 

full  for  all  their  claims;  and  in  case  of  (N.  Y.)  34. 

refusal  the   secured    creditors   to  be  The  fact  that  the  assignee  denies 

paid  in  full  and  the  others  to  receive  the  claim  of  a  creditor  ia  no  ground 
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before  the  assignee  and  his  sureties  can  be  discharged,  it  must 
be  made  to  appear  that  the  creditors  have  been  advertised  for, 
that  a  citation  to  attend  the  accounting  has  been  issued,  and  that 
there  has  been  an  accounting.^ 

6.  Cost  of  Aceoonting. — Upon  the  removal  or  discharge  of  the 
assignee  without  any  proof  of  fraud  or  misconduct  on  his  part 
the  expenses  of  the  accounting  should  be  borne  by  the  assigned 
estate.* 

XI.  Afl8l0K][£9T  A8  A  DSFEKBE. — An  answer  to  an  action  for  debt, 
setting  up  that  defendants  had  made  an  assignment  for  the  benefit 
of  creditors  and  that  plaintiffs  had  filed  the  demand  in  suit,  which 
was  verified  according  to  law,  but  which  does  not  show  that  the 
deed  of  assignment  provided  for  the  discharge  of  the  assignors 
from  the  claims  of  accepting  creditors,  presents  no  defense  ;  and 
on  establishment  of  the  debt  plaintiffs  should  be  given  a  judg- 

for  denying    an    application    by   the  proceeding  for  an  accounting;  and  such 

creditor  to  compel  the  assignee  to  ac-  proceeding   must    be  commenced   by 

count.     Matter  of  Davis,  lo  Daly  (N.  the  service  of  a  citation.     Matter  of 

Y.)  31.  Merwin,  10  Daly  (N.  Y.)  13. 

The  amounts  to   be   paid  must  be        An  application  by  a  creditor  for  an 

specified  in  a  decree  upon  a  final  ac-  order  directing  a  citation  to  issue  and 

counting  of  an  assignee  under  an  as-  compelling  the  assignee  to  account  is 

signment  for  the  benefit  of  creditors,  a  motion  (Code   N.  Y.,  §§  767,  768), 

Matter  of  Worthley,  10  Daly  (N.  Y.)  and    motion    costs    may    be    granted 

12.  thereon.      Matter  of  Thorn,  10  Daly 

A  party  to  a  decree  in  equity  upon  (N.  Y.)  71. 
an  accounting  by  an  assignee,  which        The  omission   of    the  name  of  the 

simply  adjudges   that  the  trustee  has  chief  justice  from  the  teste  of  the  ci- 

in  his  hands,  as  assignee,  a  certain  tation  is  an  immaterial  omission,  the 

sum  of  money,  out  of  which  he  is  di-  citation  bearing  the  signature  of  the 

rected   to    pay  certain    sums,   cannot  clerk  and  the  signature  of  the  attor- 

docket  a   personal   judgment  against  ney  for  the  petitioner  and  the  seal  of 

the  assignee  as  a  matter  of   course,  the  court.     Matter  of  Davis,  10  Daly 

Matter  of  Rosenback,  10  Daly  (N.  Y.)  (N.  Y.)  33. 
129.  Under  the  act  (Laws  1877,  c.  466,  §  11) 

An  assignee  under  an   assignment  the  citation  must  require  all  parties  to 

for  the  benefit  of  creditors  cannot  be  **  appear  in  court;"  hence  where  the 

discharged  until  there  has  been  an  ac-  citation   requires    them    to   ''appear 

counting.      Matter    of   Groencke,   10  before    a    judge    at    chambers,"    it 

Daly  (N.  Y.)  17.  is    irregular    and    confers    no    juris- 

1.  Matter  of   Merwin,  10  Daly  (N.  diction.      Matter  of  Davis,    10  Daly 

Y.)  13;  Matter  of  Lewenthal,  10  Daly  (N.  Y.)  31.     But  where  such  irregular 

(N.  Y.)   14;    Matter   of  Groencke,  10  citation  has  been  set  aside,  a  second 

Daly  (N.  Y.)  17:  Matter  of  Phillips,  10  citation   may  be  had   upon  the  same 

Daly  (N.  Y.)  47;  Matter  of  Davis,  lo  petition.     Matter  of   Davis,  10  Daly 

Daly  (N.  Y.)  31.  (N.  Y.)  31. 

Notice. — All    persons   interested   in        8.  Matter  of  Rauth,  10  Daly  (N.  Y.) 

the   discharge  and   accounting  must  52;  Matter  of  Elmore,  10  Daly  (N.  Y.) 

have  notice,  though  they  have  signed  48;  Matter  of  Edward,  10  Daly  (N.  Y.) 

releases.  Matterof  Lewenthal,  10  Daly  68. 

(N.  Y.)  14.     See  also  Matter  of  Davis,        The  court,  in  determining  what  costs 

10  Daly  (N.  Y.)  31.  should  be  allowed  on  an  accounting. 

Citation. — The  power  possessed  by  will,  in  the  absence  of  any  statutory 

the  court  and   judge  to  grant  a  dis-  provision,  adopt  the  scale  of  costs  al- 

charge  to  the  assignee  and  his  sureties  lowed   by  the  code   in   civil  actions, 

can  only  be  exercised  upon  a  regular  Matter  of  Rauth,  10  Daly  (N.  Y.)  53. 
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ment  which  would  entitle  them  to  an  execution  to  be  levied  out 
of  property  not  passing  by  the  assignment.^ 

1.  Sanborn  v.  Norton,  59  Tex.  30^.  assignment  as  a  defense  to  an  action 

Presentation  and  Allowance  of  Claim,  against  the  assignor  to  recover  on  the 

— To  an  action  by  a  creditor  of  a  bank-  claims.      Rice     v.     Catlin,    14     Pick, 

ing   firm   on   a  certificate   of  deposit  (Mass.)  221. 

against  the  surviving  members  of  the  As  Accord  and  Satisfaction. — To  an  ac- 
firm  and  the  administratrix  of  a  de-  tion  on  notes  a  plea  puis  darrein  con- 
ceased  member,  it  is  no  defense  that  tinuanee^  that  defendants  being  un- 
prior  to  intestate's  death  the  firm  able  to  pay  their  debts  agreed  to 
made  a  general  assignment,  which  assign  all  stock  in  trade  and  all  out- 
was  still  pending  and  in  process  of  standing  debts  to  their  creditors,  and 
settlement,  that  the  assets  of  the  firm  that  the  creditors  agreed  to  receive 
would  be  sufficient  to  pay  off  the  debts  the  same  in  fuU  satisfaction  of  their 
of  the  firm,  and  that  plaintiff  had  pre-  demands;  that  defendants  in  pur- 
sented  his  claim  and  obtained  an  al-  suance  of  their  agreement  delivered 
lowance  for  the  full  amount  due  there-  all  the  stock  in  trade  which  they  then 
on.  Simpson  v.  Schulte,  21  Mo.  639.  had  and  assigned  all  the  debts  for  the 
Personal  Judgment. — A  voluntary  as-  benefit  of  creditors,  and  that  the  cred- 
signment  does  not  prevent  a  creditor  itors  accepted  the  same  in  full  satis- 
from  suing  his  debtor  and  obtaining  faction  of  their  agreement — is  a  good 
during  the  pendency  of  the  assignment  plea  of  accord  and  satisfaction,  and 
a  personal  judgment  against  him.  presents  a  sufficient  defense.  Wat- 
Thompson  V.  Reeves  (Oregon,  1894),  kinson  v.  Inglesby,  5  Johns.  (N.  Y.) 
37  Pac.  Rep.  47;  Lawrence  z/.McVeagh,  386. 

106  Ind.  210;  Moorehead  v.  Adams,  18  Asslgnee*s  Negligence — ^Accounting — 
Neb.  569;  Barnum  Wire,  etc..  Works  Defenses. — On  an  accounting  by  an  as- 
V,  Speed,  59  Mich.  272.  See  also  Par-  signee  who  has  been  removed  on  ap- 
sons  z/.  Clark,  59  Mich.  418;  Barnum  plication  of  creditors  for  negligence  in 
Wire,  etc..  Works  v.  Speed,  59  Mich,  regard  to  recovering  property  of  the 
277.  assignor  transferred  before  the  as- 
Void  Assignment. — Where  an  unre-  signment,  it  is  no  defense  to  the  lia- 
corded  assignment  is  void  as  to  non-  bility  of  the  assignee  for  such  negli- 
assenting  creditors  under  statutory  gence  that  the  beneficiaries  or  substi- 
provisions,  it  presents  no  defense  to  an  tuted  assignee  have  taken  no  steps  to 
action  by  a  nonassenting  creditor  who  recover  the  property.  Matter  of  Car- 
has  recovered  a  judgment  against  the  penter,  45  Hun  (N.  Y.)  552. 
assignor,  to  subject  the  assigned  prop-  Beplevln. — In  an  action  of  replevin, 
erty  in  the  hands  of  the  assignee  to  where  the  order  of  delivery  is  issued 
the  payment  of  such  judgment;  and  and  served  with  the  summons,  by 
no  preliminary  action  to  set  aside  the  taking  and  delivering  the  property  to 
assignment  is  necessary.  Watkins  v»  the  plaintiff,  his  rights  cannot  be  de- 
Wilhoit  (Cal.,  1894),  35  Pac.  Rep.  646.  feated  by  an  assignment  after  the 
ITnaeeepted  Assignment. — Where  an  commencement  of  the  action  and  be- 
assignment  purports  to  be  made  upon  fore  the  service  of  the  order  of  deliv- 
trust  to  pay  over  certain  proceeds,  if  ery.  Collier  v,  Bickley,  33  Ohio  St. 
any  should  remain  after  the  payment  523. 

of  many  other  preferred  debts,  to  the  Garnishment  of   Assignor's   Debtor. — 

use  of  plaintiff  in  satisfaction  of  his  Where    the    debtor   of    an    assignor 

demands,  but  there  is  no  express  or  is    garnisheed    by   virtue   of    an    at- 

implied    stipulation    on    the    part   of  tachment    issued    subsequent    to   the 

plaintiff  to  release,  discharge,  or  sus-  assignment    and    receives    notice    of 

pend  his  claims,  and  nothing  by  impli-  the  assignment, //n^/»/^  lite^  he  may, 

cation  of  law  binding  on  him,  except  if  he  desires  to  protect  himeelf,  set  up 

that   he  would   receive  the   proceeds  the  assignment  as   a  defense   in   his 

when  paid  at  the  hands  of  the  as-  answer    to    the     garnishee    process, 

signee,  the  assignee  cannot  set  up  the  Walters  v.  Whitlock,  9  Fla.  I02« 
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IMaitlon.  Vfttnrt,    ASSIGNMENT  OF  ERRORS.  udOiBM. 

L  DiroriTioVy  Hatvbjs,  ahb  Offiob. — An  assignment  of  errors  in 
appellate  procedure  is  an  enumeration  by  the  appellant  or  plain* 
tiff  in  error  of  the  errors  alleged  to  have  been  committed  by  the 
court  below  in  the  trial  of  the  case  upon  which  he  seeks  to  ob- 
tain a  reversal  of  the  judgment  or  decree.  It  is  in  effect  his 
declaration  or  complaint  in  the  appellate  court,^  and  resembles  in 
every  material  respect  the  initial  pleading  in  the  lower  court.* 

Bp^diioatioiif.^The  assignment  proper  is  the  whole  pleading,  but 
is  comppsed  of  one  or  more  allegations  of  error  corresponding  to 
the  several  paragraphs  of  a  complaint,  and  properly  termed  speci- 
fications.' 

lu  Twofold  OAoo  is  to  apprise  the  appellate  court  of  the  specific 
questions  presented  for  its  consideration,  thus  very  materially 
lessening  its  labor  in  the  decision  of  the  case,  and  to  inform  the 
opposite  party  or  his  counsel  of  the  points  intended  to  be  relied 
upon,  that  he  may  thereby  be  guided  in  the  preparation  of  his 
brief  and  that  the  discussion  be  more  limited  and  concentrated.* 

1.  Ditch  V,  Sennottt  ii6  III.  288  ;  4.  Duncan  v.  Kohler,  37  Minn.  379. 
Smith  V,  Williams,  36  Miss.  545;  Com.  Same  Purpose  as S6claratio]i.—*'Plead- 
V.  Werntz»  161  Pa.  St.  591;  Hollings-  ings  are  as  essential  in  a  court  of  error 
worth  V.  State,  8  Ind.  257;  Trammel  V.  as  in  the  court  below.  The  assign- 
Chipman,  74  Ind.  474;  Williams  v.  ments  of  error  serve  the  same  purpose 
Riley,  88  Ind.  290;  Walker  v.  Hill,  11 1  in  the  former  as  a  declaration  in  the 
Ind.  223;  Ferguson  v,  Despo  (Ind.  latter — to  place  in  the  record  and  be- 
App.,  1893),  34  N.  E.  Rep.  575;  Will-  fore  the  court  the  very  issue  to  be  dc- 
iamson  v,  Brandenberg,  6  Ind.  App.  terminedl  Hence  the  plaintiff  in 
97;  Ketcham  v,  Barbour,  102  Ind.  576,  error,  by  his  assignment,  as  it  is 
citing  Hutts  v.  Hutts,  62  Ind.  214.  termed,  declares,  in  the  record  itself,, 

2.  Miller  v.  Wade,  87  Cal.  410;  Con-  what  error  it  is  he  complains  of."  Per 
Ion  V.  Manning,  43  111.  App.  363;  Wil-  Agnew,  J.,  in  Armstrong's  Appeal,  68 
cox  V,  Moore,  44  111.  App.  293;  Acker  Pa.  St.  409. 

V.  Ledyard,  i  Den.  (N.  Y.)  677;  Jersey  **  An  assignment  of  errors  in  this 

Co.   Associates  v,  Davison,  29  N.  J.  court   performs  the  same  office  as  a 

L.  418.  declaration   in    a    court    of    original 

At  Common  Law. — "  An  assignment  jurisdiction.     It  would  be  just  as  regu- 

of  errors,   in   the  strict  common-law  lar  and  proper  for  the  Circuit  Court  ta 

sense  of  the  term,  was  in  the  nature  render  a  judgment  in  a  cause  where 

of  a  pleading  to  which  there  was  a  de-  there   is   no  declaration  as    for  this 

murrer  or  rejoinder  in  error.     2  Tidd  court  to  affirm  or  reverse  a  judgment 

Pr.  1168;  3  Steph.  Com.  644;  2  Burr,  where  there  is  no  assignment  of  er- 

Pr,  147.     It  did  not  constitute  a  part  rors.*'     Per  Caton,  C.J.,  in  WiUiston 

of  the   transcript,   but   was   founded  v.  Fisher,  28 1)1.  43. 

upon  it,  and  was  filed  in  the  appellate  For  Both  Court  axid  Connsol. — "  An 

court  at,  or  subsequent  to,  the  time  of  assignment  of  errors  is  designed  to 

filing  the  transcript."     Per  Sawyer  in  apprise  not  only  the  appellate  court, 

Button  V,  Reed,  25  Cal.  478.  but  also  the  appellee  or  defendant  in 

8.  But  the  term  "assignment"   is  error,  of  the  precise  grounds  of  ap- 

often  used  loosely,  meaning  specifica-  peal;  and  in  this  it  sustains  much  of 

tion.     See   Elliott  App.    Proc.  §  299,  the    same    relation    in   the   appellate 

n.  3.  court  as  that  of  the  complaint  in  tha 

In  California  the  notice  of    appeal  court  below."     U.  S.  v,  Tidball  (An- 

contains  what  is  called  an  "assign-  zona,  1892),  29  Pac.  Rep.  385. 

mentof  errors,"  and  the  "specification  "  The  object  and  purpose  of  an  rS' 

of  errors"  should  be  in  the  statement  signment  of  errors,  as  has  been  oftea 

on    appeal.     Burnett  v,  Pacheco,   27  said,  is  to  point  to  the  specific  error 

Cal.  408.  claimed  to  have  been  committed  b* 
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tf  ASSIGNMENT  OF  ERRORS.      tk 

tagilifii  tf  itateu  « lalM  fC  Cmvu— The  piactice  of  assigning  errors 
is  familiar  to  the  common  law,  but  is  also  now  most  universally 
r^ulated  by  statutes  and  rules  of  court. 

IL  VlcnoTT  or  THX  AMiaraxST— 1.  In  OcnenL— It  is  generally 
said  that  the  assignment  of  errors  in  the  appellate  court  is  just 
as  essential  as  the  declaration  or  complaint  in  the  lower  court.  It 
is  jurisdictional  and  cannot  be  dispensed  with  by  agreement  off 
the  parties.^  Without  it  the  court  has  no  means  of  knowing 
what  rulings  are  presented  for  its  review,  and  in  fact  has  nothing 
before  iL* 

the  court  below,  for  which  the  jndg-  ruff    v.   Douglas   County,  17  Oregon 

ment  should  be  reversed,  so  as  to  ob-  314. 

viatc  the  necessity  ol  the  discussion  bi  tha  FsdUral  dreutCaut  af  ftpfsila 

by  the  opposite  party  and  the  exami-  the    rule,    requiring  a  dismissal    for 

nation  by  the  court  of  all  the  ques-  want  of  an  assignment,  by  its  express 

tions  which  may  have  been  raiseid  on  terms  is  so  far  not  jurisdictional  that 

the  trial  of  the  case  in  the  lower  court  in  a  proper  case  the  court  may  enter- 

or  suggested  by  the  record,  in  which  tain   the  appeal  and   notice  a    plain 

it  can  be  supposed  that  there  can  be  error  not  as&igned.     Dufour  r.  Lang, 

any  error.'*     Per  Moore,  J.,  in  Clem-  2  U.  S.  App.  477,  54  Fed.  Rep.  913, 

ents  V.  Hearne,  45  Tex.  415.  where,  however,  a  compliance    with 

A  Oanaral  Anigiimmt  is  calculated  to  the  rule  in  all  cases  was  recommended 

leave  the  opposite  party  in  the  dark  as  as  the  better  practice.     See  also  Gray 

to  the  point  he  will  be   required   to  v,    Havemeyer,    53    Fed.    Rep.    178; 

meet;  and  on  the  argument  he  may  Coulliette  v.  Thomason,  50  Fed.  Rep. 

find  his  conjectures  on  the  subject  en-  787;    Farrar   v.  Churchill,   135   U.  S, 

tirely   wrong.     And  there   is  always  614. 

danger  that  the  court  will  mistake  the  8.  '*  The  assignment  of    errors    is 

real   points   in   the    case;    while    the  the  cause  of  action  in  this  court;  and 

record  will  never  sufficiently  indicate  where  none  is  filed,  there  is  nothing 

what   they   were   if   it  should  subse-  for  the  court,  or  any  judge  thereof,  to 

quently  become  necessary   to   know,  act  upon,  even  for  granting  a  super- 

Altman  t/. Wheeler,  18  Mich.  240.  sedeas.       A    supersedeas    cannot  be 

Not  an  Argument. — But  the  object  of  granted  where  there  is  no  assignment 

the  assignments  is  to  apprise  the  op-  of   error.     The  clerk  cannot  issue  a 

posite  party  of  the  points  to  be  ar-  notice  till   there   is   such  assignment 

gued,    and    not    of    the    arguments,  [see  rule  20],  for  the  assignment  gov- 

Crandall  r.  State,  10  Conn.  370.  erns  him  as  to  parties.     It  is  the  praec- 

1.  Haas  V.  Pueblo  County,  s  Colo,  ipe  as  well  as  complaint."     Per  Per- 

125;    Henderson  v,  Halliday,  10  Ind.  kins,  J.     Henderson   v.    Halliday,  10 

24;    Derby  v,   Hannin,   15    How.    Pr.  Ind.  24. 

(N.  Y.  Supreme  Ct.)  32;  Wells  v.  EzeusM  for  Failure  to  Pile.  —  The 
Martin,  i  Ohio  St.  386.  sudden  and  unexpected  impoverish- 
In  Miiionri  the  assignment  cannot  ment  of  the  plaintiff  in  error  is  not 
be  dispensed  with  by  agreement,  good  cause  for  failiire  to  file  an  as- 
Snyder  v.  Hopkins,  39  Mo.  418;  nor  signment.  Kirchner  v,  Charez  (N. 
can  the  errors  be  waived  and  the  Mex.,  1892),  30  Pac.  Rep.  951.  And 
court  requested  to  decide  the  case  the  necessity  of  the  assignment  is 
upon  its  merits.  Parkville  v,  Clough,  not  obviated  by  the  excuse  that  there 
39  Mo.  520.  is  but  one  point  relied  upon,  and  that 
In  Oregon  it  is  said  that  the  dis-  is  apparent  from  the  record  and  argu- 
missal  of  an  appeal  for  want  of  an  as-  ment.  Barnhart  v,  Farr,  55  Iowa  366. 
signment  of  errors  is  not  on  the  In  Indiana  the  necessity  of  filing  an 
ground  that  the  court  has  no  jurisdic-  assignment  was  not  dispensed  with 
tion  of  the  appeal,  but  because  the  by  the  adoption  of  a  rule  requiring 
appellant  has  failed  to  inform  the  ad-  the  filing  of  an  abstract.  Maulden  v. 
verse  party  as  to  the  grounds  of  error  Runyan,  26  Ind.  175. 
intended  to  be   relied  upon.     Wood-  Washington. — By  correct  interpreta- 
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HMani^tif  ASSIGNMENT  OF  ERRORS,       tli«  ABUgunmt 

Efbct  of  Failiura  to  Hio. — ^The  failure  to  file  an  assignment  of  errors 

tion  the  Practice  Act  of  Washington  iams,  5  Rob.  (La.)  169;  Young  v,  Al- 

requires    a     specification     of    errors  puente,  i  Rob.  (La.)  196;  Byrne  t/.  Rid- 

committed  in  the  lower  court  similar  dell,  2  La.  Ann.  11. 

to  that  which  constitutes   an  assign-  In  Kentacky  the  act  of  April  4, 1884, 

mem  of    errors   in  a   suit    in   error,  repealed  so  much  of  the  Code  as  re- 

Coleman  v,  Yesler,  i  Wash.  Ter.  591.  quired  the  filing  of  an  assignment  of 

In  Louiaiana,  when  the  record  is  cer-  errors.      Louisville,   etc.,   R.    Co.    v. 

tified  to  contain  all  the  testimony  ad-  Brice,  83  Ky.  210. 

duced,  documents  filed,  and  proceed-  In  Toxas  the  omission  of  the  plain- 

ings  had,  an  assignment  of  errors  is  tiff  in  error  to  assign  errors  is  often 

not  absolutely   necessary.     Louisiana  supplied  by  the  parties  agreeing  to  an 

State  Bank  v,  Cammack,  21  La.  Ann.  assignment    in    the    Supreme   Court. 

133;    Nott    V.    Brander,    14    La.    368;  Legon  v.  Withee,  25  Tex.  350. 

State    V.    Giffin,    15     La.    Ann.    420;  Federal  Courts. — In   Green   v»   Wat- 

Kearny   v.    Nixon,  17   La.    Ann.  318;  kins,  6  Wheat.  (U.  S.)  260,  it  was  said 

Bossier  v.  Carradine,  18  La.  Ann.  261.  by  Story,  J.,  that   a  specific  assign- 

*'  When    the     record     enables     the  ment  of    errors   had   never  been  in- 

court  to  decide  on  the  merits,  either  sisted  on  in  the  Supreme  Court  as  a 

party   may,   at    any    time,    refer    the  preliminary  to  argument  or  decision 

court    to  any  error  apparent   on   its  of  the  cause. 

face,  without  making  a  formal  assign-  California. — The  term   "assignment 

ment    thereof."      State   v.   Balize,   38  of  errors  "  does  not  occur  in  the  Prac- 

La.  Ann.  542.     See  also  State  v.  Hen-  tice  Act  of  California,  nor  is  it  known 

derson,  13   La.  489 ;  State   v.   Louisi-  there  in  its  common-law  sense.     But 

ana  Bank,  5  Martin,  n.  s.  (La.)  327;  a  statement  on  appeal  is  required,  the 

State    V,    Behan,    20    La.    Ann.    389;  essential    element    of    which    is    the 

State  V.  Morel,  20  La.  Ann.  402;  State  specification  of   the  particular  error. 

V,  Krepple,  20  La.  Ann.  402;  State  v.  If  this  is  insufficient  only  the  errors 

Hauks,  38  La.  Ann.  468.  disclosed  by  the  judgment  roll  will  be 

When  the  case  in  the  court  below  is  considered.     Hulton  v.  Reed,  25  CaL 

decided  upon  an  exception  to  the  suf-  478;    Barrett  v.   Tewksbury,    15  Cal. 

ficiency  of  the  plaintiff's  petition,  an  354.     See  also  Burnett  v,  Pacheco,  27 

assignment  is  not  necessary.     Wood  Cal.  408. 

V,  Henderson,  2  La.  Ann.  220;  Hiest  Without  the  specification  the  state- 

V.  New  Orleans,  14  La.  Ann.  133.  ment  is  of  no  avail.     Walls  v.  Pres- 

Wherc  the   certificate  of   the  clerk  ton,  25  Cal.  59. 

attests    that   the  transcript    contains  Utah. — A  similar  practice  prevails  in 

all    the    testimony    adduced    on    the  Utah.     Bankhead  v.  Union   Pac.   R. 

trial,  and  the  appellant  relies  on  a  bill  Co.,  2  Utah  507. 

of   exceptions,  no  assignment  of   er-  HaMaehneetts.  —  Upon    a     writ    of 

rors  is  necessary.     Janin  v.  Creditors,  error  an  assignment  of  errors  and  a 

10  La.  554.  scire  facias  to  hear  them  is  necessary; 

And  where  a  statement  of  facts  is  and   by  inserting  the  assignment  m 

relied  upon,  even  in  part,  errors  ap-  the  scire  facias  a  decision  may  be  ob- 

parent  on  the  face  of  the  record  need  tatned  at  the  first  term.     Pembroke  v, 

not  be  formally  assigned  in  writing  Abington,  2  Mass.  142.     Com.  v,  Shel- 

within  ten  days  after  the  record  is  don,  3  Mass.  188;  Peirce  v.  Adams,  8 

brought    up,   but    may  be  presented  Mass.  383. 

orally  at  the   hearing.     Kraentler  v.  Certioriuri. — No  assignment  is  neces- 

U*.  S.  Bank,  12  Rob.  (La.)  461.  sary    on     a    common-law    certiorari. 

But  if  the  appellant  does  not  rely  Stokes  v.  Jacobs,  10  Mich.  290;  Com. 
upon  a  statement  of  facts,  an  excep-  v,  Sheldon,  3  Mass.  188. 
tion  to  the  judge's  opinion,  or  special  However,  on  a  writ  of  error  to  re- 
verdict,  and  does  not  within  ten  days  view  the  decision  of  the  court  upon  a 
after  the  record  is  brought  up  file  a  certiorari  from  the  court  to  a  justice 
written  paper  stating  specially  an  of  the  peace  an  assignment  of  errors 
error  of  law  appearing  on  the  face  of  is  essential.  It  will  not  be  sufficient 
the  record,  his  appeal  will  be  dis-  to  rely  on  the  assignment  in  the  affi- 
missed.  Kenton  v.  Hawes,  17  La.  davit  for  the  certiorari.  Burnham  v. 
Ann.  36.    See   also  Powell  v.   Will-  Van  Gelder,  32  Mich.  49a 
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must  consequently  entail  an  affirmance  of  the  judgment  or  de* 
cree,^  or  a  dismissal  of  the  appeal.* 

1.   McNeill    V.   Kyle,   86  Ala.   338;  voluminous,  and  there  is  no  brief  nor 

Sutherland  v,  Putnam  (Arizona,  1890),  any  abstract  of  facts  nor  any  assign- 

24  Pac.  Rep.  320;  Globe  Inv.  Co.  v.  Boy«  ment  of  errors,  the  judgment  will  be 

um  (N.  Dak..  1S94),  58  N.  W.  Rep.  339;  affirmed.   Mokelumne  Hill  Canal,  etc., 

Stowe  V.  Mapes  Formula  Guano  Co.,  Co.  v,  Woodbury,  10  Cal.  187. 

21  Fla.  153;  Buckley  V.Eaton,  60  III.  252;  Szesptions nader  Spsdal  CtreunstaiiM* 

Lancaster  v.   Waukegan,  etc.,  R.  Co.,  '^Qmnecticut. — Where,  after  a  motioa 

132   111.   492;   Twogood    V,    Reily,   48  of  error  brought  to  the  Supreme  Court 

Iowa,    546;  Freeman    v,    Rhodes,    36  had  been  argued  and  submitted  for 

Minn.    297;    Rushfeldt    v.   Share,   37  decision,  it  appeared  that  there  was  no* 

Minn.  282;  Taylor  v.  Plummer,  105  N.  special  assignment  of  errors,  the  case 

Car.  56;  Wells  v.  Martin,  i  Ohio  St.  386.  was  remanded  to  the  Superior  Court 

U.  S.  Snpr«iiw  Court. — If  there  is  no  with  leave  to  the  plaintiff  in  error  to 

assignment  of  error  the  court  may  dis-  make  a  special  assignment  of  errors, 

miss  the  case  or,  on  motion  of  the  de-  and  to  reargue  the  case   before    the 

fendant  in  error,  open   it  and  affirm  former  court,  upon  such  terms  as  the 

the  judgment.     Maxwell  v.  Stewart,  latter  court  might  impose.     Bissell  v. 

21  Wall.  (U.  S.)  71;  Ryan  v,  Koch,  17  Spencer,  8  Conn  504. 

'Wall.  (U.  S.)  19;  Treat  v.  Jemison,  20  Pennsylvania. — ^Where  the  appellant 

Wall.  (U.  S.)  652;  Dugger  r.  Taylor,  failed  to  furnish  the  court  with  a  copy 

121  U.   S.  286;  Benites  v.   Hampton,  of  his   assignment  of  errors,  but  the 

123    U.    S.    519.     Compare    Farrar    v.  errors  assigned  on  the  record  were  a. 

Churchill,  135  U.  S.  614.  copy  of  the  exceptions  filed  by  the  ap^ 

Missoiurl. — Cogswell  v.  Randolph,  40  pellant  to  the  conclusions  of  the  trial 

Mo.  603;  Rodgers  v,  Rodgers,  41   Mo.  judge,    the     latter     assignment    wa» 

493:  Thomas  v,  Gibson,  41  Mo.  497;  accepted  as  sufficient.     Spaulding  v. 

Walker  r.    Little,   31   Mo.  504;  Brun-  Ferguson,  158  Pa.  St.  219. 

gard  V.  Jaeger,  31  Mo.  504;  Lewis  v.  North    Carolina.  —  In     Gregory    v. 

Hart,  31  Mo.  505;  St.  Louis  Bldg.,  etc.,  Forbes,  94  N.  Car.  220,  where  the  ap^ 

Assoc.    V.     La    Barge,    31    Mo.    561;  pellant,  against    whom    judgment  of 

Ivory   V.    Pearson,   32   Mo.  230;  Ber-  nonsuit  had  been  entered,  relying  on 

nicker  v.   Claus,  32  Mo.  231;  State  v.  a  loose  but  unwarranted  practice,  did 

Spaunhorst,  32  Mo.  232;   Clemens  v.  not  sufficiently  assign  errors,  the  Su- 

Clemens,    32    Mo.   456;     Rannells   v.  preme  Court  deemed  it  just  and  proper 

Flynn,  44  Mo.  604;  State   v.  Whitten,  to  remand  the  case,  unless  the  parties- 

23  Mo.  App.  459.  could  agree  upon  the  necessary  amend- 

Ttxas. — Geiselman     v.     Brown,    30  ments  in  that  court,  although  for  want 

Tex.  760;  Burns  v.  Wiley,  35  Tex.  20;  of  an  assignment  the  judgment  would 

Draper  t^.  Hillen  (Tex.,  1888),  10 S.  W.  ordinarily  be  affirmed.     See  Holly  v. 

Rep.  457;  Jamiesonv.  Masterson  (Tex.  Holly,  94  N.  Car.  639. 

Civ.    App.,  1894),    24  S.  W.  Rep.  853.  Alabama. — In  Waters  v.  Creagh,   4. 

See  Clark    v.  Cox    (Tex.  Civ.  App.,  Stew.  &  P.  (Ala.)  81,  a  judgment  which 

1894),  26  S.  W.  Rep.  1 1 16.  had  been  affirmed  for  want  of  an  as- 

Suggestion  of  Delay. — In  Texas, where  signment  of  errors  was  reluctantly  set 
no  error  is  assigned  and  the  error  does  aside,  under  the  special  circumstances 
not  go  to  the  foundation  of  the  action,  of  the  case;  among  others  there  hav- 
the  court  may  affirm  the  judgment;  ing  been  a  conversation  between  coun- 
but  if  delay  is  suggested  by  the  appel-  sel  in  which  it  had  been  agreed  the 
lee  the  judgment  will  be  revised  and  plaintiff  in  error  might  make  the  as- 
reversed  for  any  error  apparent  upon  signment  at  his  leisure,  and  the  de- 
the  record,  though  not  assigned,  fendant  not  having  been  prejudiced. 
Riggs  V.  Horde,  25  Tex.  426;  Moody  by  the  delay. 

V.    Benge,    28    Tex.    545;  Wheeler  v.  8.  State    v.   Brown  (Md.,  1889),  16* 

Phillips  (Tex.   Civ.  App.,  1893),  22  S.  Atl.    Rep.    722;  McKinnon  v.  Atkins, 

W.  Rep.  543.     The  suggestion  of  delay  60  Mich.  418.  Berg  v.  Bishop,  39  Mo. 

operates   as  a  waiver  of  the  want  of  356;  Stanton  v.  Slabaugh  (Mo.,  1889),. 

an  assignment.     Batey  v.  Dibrell,  28  11  S.  W.  Rep.  577;  McLeod  v.  Dicken- 

Tex.  172.  son,  11  Mont.  438.    See  Hill  v.  People^ 

In  California,   where  the   record   is  10  N.  Y.  463. 
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Srrm  Vot  Caniidind. — As  the  purpose  of  the  assignment  is  to 

Illinoii. — Conlon  v.  Manning,  43  111.  is  to  dismiss  the  recordari  and  award  a 

-App.  363;  Wilcox    V,  Moore,   44    111.  procedendo,     Leatherwood   r.   Moody, 

App.  293;    Anderson  v.  Olin,  44  111.  3  Ired.  (N.  Car.)  129. 

App.  294;  Waixcl  V,  Harrison,  35  111.  Tszas. — Green  v.   Blalack,  25  Tex. 

App.  571;    Ditch  V,  Sennott,  116  III.  417;  Dyer  ».  Dement.  37  Tex.  431. 

288.  Where  there  was  no  assignment  of 

Objection  Before  Submission. — Where  errors,  and  the  appellee  presented  the 

the  attention  of  the  court   is  called  ground  that  errors  in  the  judgment 

l>ef  ore  the  submission  of  a  cause  to  the  were  waived  for  want  of  an  assign- 

iailure  to  assign  errors  upon  the  rec-  ment,  although  he  argued  some  of  the 

•ord,  it  may  require  such  errors  to  be  questions  raised   on    the   exceptions 

assigned   instanter,  upon  penalty  of  taken  in  the  court  below,  this  was 

•dismissal;  but  after  the  cause  has  been  considered  as  a  motion  on  his  part  to 

«ubmitted  it  is  too  late  to  make  such  dismiss  for  want  of  an  assignment,  and 

SLVL  order;  and  the  case  will  be  dis-  was  accordingly  granted.     Chevallier 

missed  if  no  errors  are  assigned  upon  v,  Whitaker,  8  Tex.  204. 

the  record.     Benneson  v.  Savage,  119  Where  the  plaintiff  in  error,  a  surety 

111.  135.  on  a  replevy  bond,  filed  a  petition  in 

Indiana. — Dronberger    v.    Murphy,  error,  gave  bond,  and  filed  the  record 

10   Ind.    552;  Breeding  v.   Shinn,    11  and  a  brief  in  the  court  above,  but  as- 

Ind.  547;  Morgan  County  v.  Gentry,  signed  no  errors,  asking  a  reversal  of 

13  Ind.  289;  Douglas  v,  Michigan  Road  the  judgment  on  the  errors  assigned 

Co.,  13  Ind.  471;  Evans  v,  Doyle,  13  by  the  principal  of  the  bond,  who  was 

Ind.   496;   Fullenwider  v,   Sayler,  13  not  a  party  at  the  time  in  the  court 

Ind.  352;  Deputy  v.  Hill,  85  Ind.  75;  above,  important  questions  not  being 

Pruitt  V,    Edinburg,    etc..   Turnpike  discussed  in  the  briefs  of  the  parties, 

Co.,  71  Ind.  244;  Pahmeyer  v.  Grover-  and  the  case  standing  in  an  embarrass- 

man,  60  Ind.  7;  Elder  v.  Sidwell,  66  ing  condition,  the  court  dismissed  it 

Ind.  316;  Hawkins  v,  McDougal,  126  for  want  of  an  assignment;  although 

Ind.  544.  dismissal   for  such  cause  was   usual 

Iowa. — Tizzard  v.  Fay,  63  Iowa  213;  only  upon  motion  of  the    defendant 

Thompson     v.    Frederickson    (Iowa,  in   error.     Legon   v,  Withee,  25  Tex. 

1893),  54  N.  W.  Rep.  468.  350. 

Objection    Too  Late.— The  objection  In    Washington,  with   the   technical 

must  be  made  by  the  appellee  before  writ  of  error  the  technical  assignment 

argument.     A  suggestion  or  request  of  errors  has  also  been  abolished,  and 

made  in  argument  only  or  after  argu-  any  orderly   statement  of  the  errors 

ment  will  not  be  sufficient.     French  v.  in  the   appellant's  brief  will   suffice. 

French,  84  Iowa  655;  Andrews  t^.  Bur-  McReavy  v.  Eshelman,  4  Wash.  757. 

dick,  62  Iowa  714.     Thus  the  appeal  And  before  the  act  of  1891  an  appeal 

will  not  be  dismissed  for  want  of  an  would  not  be  dismissed  for  want  of  an 

assignment  where  the  appellee  does  assignment  where  errors  were  speci- 

not  make  the  objection  until  after  the  fied  in  the  motion  for  a  new  trial  and 

case  has  been  fully  argued,  and  it  is  cited,  though  informally,  in  the  appel- 

not  shown  that  notice  of  the  motion  to  lant's  brief.     Watson  v.  Gray's  Har- 

dismiss  has  been  served  upon  the  ap-  bor  Brick  Co.,  3  Wash.  283.     But  see 

pellant,  if  the  case  is  not  such  that  the  Brown  v.  Hazard,  2  Wash.  Ter.  464; 

court  deems  it  proper  to  enforce  the  Frazier  v,  Venen,  3  Wash.  Ter.  392; 

rule  requiring  the  assignment  though  Territory  v,  Langford,  3  Wash.  Ter. 

waived  by  the  parties.     Smith  v.  Hill,  279;  Savage  v.  Maresch,  3  Wash.  Ter. 

83  Iowa  684.  259,  in  all  of  which  cases  the  appeal 

Vorth  Carolina. — Pleasants  v.  Raleigh,  was  dismissed  for  want  of  an  assign- 

etc.,  R.  Co.,  95  N.  Car.  195;  Carroll  v,  ment. 

Barden,  97  N.  Car.  191.  When  a  re  In  Louisiana  **  the  failure  to  file  an 
fordari  in  the  nature  of  a  writ  of  false  assignment  of  errors  is  not  a  cause  to 
judgment  has  been  sued  out  and  the  dismiss  an  appeal;  but,  on  the  con- 
plaint  returned,  an  assignment  of  trary,  the  assignment  of  errors  is  a 
errors  should  be  made  by  the  petition-  means  to  prevent  the  dismissal  of  a 
er  or  plaintiff  in  the  writ.  And  if  no  defective  record."  Warfield  v.  Ham- 
terrors  are  assigned,  the  proper  course  let,  28  La.  Ann.  814. 
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relieve  the  court  of  the  onerous  and  time-consuming  task  of 
examining  a  voluminous  record,  errors  not  complained  of  in  it, 
although  there  is  some  assignment,  will  not  be  considered  even 
though  urged  viva  voce  at  the  hearing.* 


1.  Campbell  v,  French,  6  T.  R.  200; 
Runnals  v.  Ayco€k,78Ga.  553;  Ltllard 
V.  Lillard,  s  B.  Mon.  (Ky.)  340;  Shock- 
ley  V,  Niess,  3  T.  J.  Marsh.  (Ky.)  96; 
Hearn  v.  Gould,  51  Md.  319;  Kehoe  v. 
Allen,  92  Mich.  464;  Larkin  v.  Mitch- 
ell, etc.,  Lumber  Co.  4a  Mich.  296; 
State  r.  Hays,  38  Minn.  475;  In  re 
Grandstrand,  49  Minn.  438;  Gifford  v. 
Weber,  38  Mo.  App.  595;  Carron  v. 
Wood,  10  Mont.  500;  Gallatin  Canal 
Co.  V.  Hay,  10  Mont.  528;  Derby  v. 
Hannin,  15  How.  Pr.  (N.  Y.  Supreme 
Ct.)  32;  Schoenfeld  v.  Heman,  i  Cine. 
Super.  Ct.  Rep.  (Ohio)  401;  Wells  v. 
Martin,  i  Ohio  St.  386;  Pollock  v.  Co- 
hen, 32  Ohio  St.  514;  Bradford  V.  Ter- 
ritory, I  Okl.  366;  Thompson  v.  Mc- 
Connell,  i  Grant's  Cas.  (Pa.)  396:  Van- 
lear  v,  Vanlear,  4  Yeates  (Pa.)  3;  Ar- 
thurs V.  Smathers,  38  Pa.  St.  40;  Pur- 
sell  V,  Stover,  no  Pa.  St.  43;  Carter  v. 
Lewis,  15  La.  Ann.  574;  Blanchard  v. 
Luce,  19  La.  Ann.  46.  But  see  Kraeut- 
ler  V.   U.  S.  Bank,  12   Rob.  (La.)  461. 

Alabama. — Ripley  v.Coolidge,  Minor 
(Ala.)  11;  Morgan  v.  Crabb,  3  Port. 
(Ala.)  470;  Long  v,  Rodgers,  19  Ala. 
321;  Van  Eppes  v.  Smith,  21  Ala.  317; 
Russell  V,  Desplous,  2S  Ala.  514:  Fea- 
gan  V.  Kendall,  43  Ala.  628;  Rowland 
V,  Plummer,  50  Ala.  182;  Erwin  v. 
Reese,  54  Ala.  589;  Truss  v,  David- 
son, 90  Ala.  359;  West  v.  Thomas,  97 
Ala.  622. 

But  where  there  was  no  joinder  in 
error  and  the  party  might  have  been 
permitted  to  reassign,  the  court  ex- 
amined an  error  not  covered  by  the 
assignment.  Evans  v,  St.  John,  9 
Port.  (Ala.)  186. 

California^  Colorado  ^and  Connecticut. — 
Jackson  v.  Feather  River,  etc..  Water 
Co.,  14  Cal.  18;  Reynolds  r.  Lawrence, 
15  (ial.  359;  Wixon  v.  Bear  River,  etc., 
Co.,  24  Cal.  367;  Crowther  v.  Row- 
landson.  27  Cal.  376;  Miller  v.  Wade, 
87  Cal.  410;  Schroeder  v.  Schmidt,  74 
Cal.  459;  Sellar  V.  Clelland,  2  Colo.  532; 
Kiskadden  v.  Allen,  7  Colo.  206;  Pat- 
rick, etc.,  Co.  V.  Skoman,  i  Colo.  App. 
323;  Reynolds  v.  Reynolds,  15  Conn. 
83;  National  Shoe,  etc..  Bank's  Appeal, 
55  Conn.  469. 

Illinois. — Gilbert  v.  Maggord,  2  111. 
471;  Jackson  v,  Warren,  32  111.    331; 


Indianapolis,  etc.,  R.  Co.  v.  Rhodes, 
76  111.  285;  Protection  L.  Ins.  Co.  v. 
Foote,  79  111.  361;  Page  tr.  People.  99 
111.  418;  People  V.  Illinois,  etc.,  R.,  etc., 
Co..  122  111.  506;  Quigly  V,  Harold,  22 
111.  App.  269.  See  East  St.  Louis 
Union  R.  Co.  v.  East  St.  Louis.  39  III. 
App.  398;  Davis  V,  Lang  (111.,  1894),  38 
N.  E.  Rep.  635. 

Indiana. — Tam  v.  Shaw,  10  Ind.  469; 
Hucts  V.  Hutts,  62  Ind.  214;  Williams 
V.  Riley,  88  Ind.  290;  Starkey  v. 
Starkey  (Ind.,  1894),  36  N.  E.  Rep. 
287:  Line  v.  State,  131  Ind.  468;  Ircy 
V.  Mater,  134  Ind.  238;  Reiney  v.  Gar- 
rctson,  I  Ind.  App.  548. 

The  failure  to  assign  errors  is  a  tacit 
admission  that  none  exists.  Reno 
V,  State,  6  Ind.  308. 

A  party  will  not  be  allowed  to  assign 
one  class  of  errors  and  argue  another. 
Hollingsworth  r.  State,  8  Ind.  257. 

Iowa. — Plat^  V.  Hedge,  10  Iowa  591; 
Bevan  v.  Hayden,  13  Iowa  127;  Clark 
V.  Polk  County.  19  Iowa  248;  Roberts 
V.  Cass,  27  Iowa  225;  Todd  v,  Bran- 
ner,  30  Iowa  439;  Wood  v.  Whitton, 
66  Iowa  295;  Brigham  v.  Retelsdorf, 
73  Iowa  712;  Duncombe  v.  Powers,  75 
Iowa  185;  Winebrenner  v.  Brunswick- 
Balke-Collender  Co.,  82  Iowa  741;  As- 
pegren  v.  Kotas  (Iowa,  1894),  59  N. 
W.  Rep.  273. 

Nebraska. — Kroll  v,  Ernst,  34  Neb. 
482;  Haverly  v,  Elliott,  39  Neb.  201; 
Oliver  v.  Chicago,  etc.,  R.  Co.  (Neb.. 
1894),  59  N.  W.  Rep.  351;  Wiseman  v. 
Ziegler  (Neb.,  1894),  60  N.  W.  Rep. 
320:  Hedrick  v.  Strauss  (Neb.,  1894), 
60  N.  W.  Rep.  928. 

Texas. — By  statute  in  Texas  errors 
not  assigned  are  waived,  and  will  not 
be  considered.  Geiselman  v.  Brown, 
30  Tex.  760;  Teas  v.  McDonald,  13 
Tex.  349;  Oliver  v.  Chapman,  15  Tex. 
400;  Anderson  v,  Anderson,  23  Tex. 
639:  Bullock  V.  Hayter,  24  Tex.  9; 
Carson  v.  Russell,  26  Tex.  452;  Wal- 
lace V.  Bogel,  66  Tex.  572;  Sabine, 
etc.,  R.  Co.  V.  Hadnot,  67  Tex.  503; 
Scherff  v,  Missouri  Pac.  R.  Co.,  61 
Tex.  471 ;  Harris  v.  Monroe  Cattle  Co. , 
84  Tex.  674;  Galveston,  etc.,  R.  Co.  v. 
Cooper,  85  Tex.  431;  Smith  v.  Eck- 
ford  (Tex.,  1891).  18  S.  W.  Rep.  210: 
Brown  v.  Elmendorf  (Tex.,  1894),  26 
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Wairtr  «f  Snon  Anlgiwd- — It  is  for  the  further  protection  of  the 
court  that  the  rule,  that  errors  assigned  will  not  be  considered  un- 
less presented  in  the  brief  or  insisted  on  in  argument,  has  been 
adopted  and  strictly  enforced  except  in  criminal  cases.^     See 

article  BRIEFS. 


S.  W.  Rep.  1043;  Swearingen  v.  Reed« 
2  Tex.  Civ.  App.  364;  Campbell  v. 
Fisher  (Tex.  Civ.  App.,  1893),  24  S. 
W.  Rep.  661;  Galveston  City  R.  Co. 
V,  Tompkins  Co.  (Tex.  Civ.  App., 
1894),  26  S.  W.  Rep.  774;  Landrum  v. 
Guerra  (Tex.  Civ.  App.,  1894),  28  S. 
W.  Rep.  358. 

North  Carolina, — Lytic  v.  Lytle,  94 
N.  Car.  522;  Wallace  v,  Robeson,  100 
N.  Car.  206;  Stewart  v.  Register,  108 
N.  Car.  588. 

Although  by  statute  in  North  Caro- 
lina the  charge  of  the  court  below  is 
to  be  deemed  excepted  to,  without  ac- 
tual exception  at  the  time,  it  is  no  less 
the  duty  of  counsel  to  make  out  specif- 
ically the  assignment  of  errors  In  the 
charge  when  making  up  the  case  on 
appeal.  McKinnon  v,  Morrison,  104 
N.  Car.  354;  Carlton  v.  Wilmington, 
etc.,  R.  Co.,^104  N.  Car.  365;  Pollock 
V.  Warwick,  104  N.  Car.  638;  Taylor 
V,  Plummer,  105  N.  Car.  56;  Hinsoa 
V.  Powell,  109  N.  Car.  534;  State  v. 
Black,  109  N.  Car.  856;  Lowe  v,  Elliott, 
107  N.  Car.  718;  Lee  v,  Williams,  in 
N.  Car.  200;  Davis  v,  Duval,  112  N. 
Car.  833.  See  Liadsey  v,  Sanderlin, 
104  N.  Car.  331. 

1.  Patrick,  etc,  Co,  v,  Skoman,  i 
Colo.  App.  323;  Franz  Falk  Brewing 
Co.  r.  Mielenz,  5  Dakota  Ter.  136; 
Estey  Mfg.  Co.  </.  Runnels,  55  Mich. 
130. 

Alabama,— VicQii^  v.  Monette,  i  Ala. 
Sel.  Cas.  285;  Cunningham  t^.  Carpen- 
ter, 10  Ala.  109;  Robinson  v.  Tipton, 
31  Ala.  595;  Weathers  v.  Spears,  32 
Ala.  481;  Woodruff  v,  Hinson,  68  Ala. 
368.  Errors  not  insisted  on  will  not 
be  considered,  except,  perhaps,  want 
of  jurisdiction.  Micou  v,  Tallassee 
Bridge  Co.,  47  Ala.  652,  citing  Ar- 
riagton  v.  Roach,  42  Ala.  15$;  Hen- 
derson V,  Huey,  45  Ala.  284;  Long  v, 
Rodger s,  19  Ala.  321;  Weathers  v. 
Spears,  27  Ala.  455.  Howard  v.  Cole- 
man, 36  Ala.  721.  See  also  Goolsbee 
V.  Fordham,  49  Ala.  202;  Price  v. 
Stone,  49  Ala.  543;  Sharp  v,  Robert- 
son, 76  Ala.  343;  Robertson  v,  Brad- 
ford, 73  Ala.  116. 

In  civil  cases  it  Is  within  the  discre- 
tion of  the  court  whether  it  will  notice 


errors  assigned  but  not  insisted  on. 
Lehman  v.  Meyer,  67  Ala.  396. 

Iowa, — Clise  v,  Freeborn,  29  Iowa 
no;  Soward  v,  Chicago,  etc.,  R.  Co., 
30  Iowa  551;  Snyder  v,  Eldridge,  31 
Iowa  129;  Hows  V.  Fostenson,  31  Iowa 
600;  Abbott  V.  Scott  County,  36  Iowa 
354;  Cook  V,  Sioux  City,  etc.,  R.  Co., 
37  Iowa  426;  Hale  v,  Gibbs,  43  Iowa 
380;  Hepmon  v,  Dubuque,  52  Iowa 
713;  Huiras  v,  Berkey,  51  Iowa  701; 
Clark  V.  Ralls,  50  Iowa  275;  Rice  v, 
Plymouth  County,  53  Iowa  635;  Smith 
V,  Hickenbottom,  57  Iowa  733:  Clark 
V.  Epworth,  61  Iowa  750;  Beeson  v. 
Chicago,  etc, R. Co., 62  Iowa  173; Good- 
no  w  V.  Wells,  67  Iowa  654;  Cassady  v, 
Spofford,  57  Iowa  237;  McKeever  v. 
Jcnks,  59  Iowa  300;  Wood  v.  Hallo- 
well,  68  Iowa  377;  State  v.  O'Day.  69 
Iowa  368;  Winebrenncr  v.  Brunswick- 
Balke-Collendcr  Co.^  82  Iowa  741. 

Though  stated  in  the  brief,  if  not 
argued,  errors  assigned  will  not  be 
considered.  Manning  v,  Burlington, 
etc.,  R.  Co..  64  Iowa  240;  Kinser  v. 
Farmers'  Nat.  Bank,  58  Iowa  728;  Pat- 
terson V,  Seaton,  70  Iowa  689;  Marker 
V,  Dunn,  68  Iowa  720. 

Indiana^ — Brundagev.Deschler,  131 
Ind.  174.  An  important  assignment 
very  meagrely  discussed  will  be  con- 
sidered waived.  Louisville,  etc. ,  Ferry 
Co.  V.  Nolan,  135  Ind.  60. 

Florida, — An  assignment  submitted 
without  argument  may  be  treated  as 
abandoned.  Jacksonville,  etc.,  R. 
Co.  V,  Peninsular  Land  Transp.,  etc., 
Co.,  27  Fla.  i;  Hayes  v.  Todd  (Fla., 
1894),  15  So.  Rep.  752. 

New  Mexico, — Where  counsel  state 
that  they  do  not  insist  on  an  assign- 
ment it  need  not  be  considered  by  the 
court.  Newcomb  v.  White  (N.  Mex., 
1890),  23  Pac.  Rep.  671. 

Xrrorlfot  Considered  hi  Oplnioii. — Be- 
cause an  error  assigned  was  not  no- 
ticed in  the  opinion  of  the  court,  it  is 
not  therefore  to  be  presumed  that  at 
was  not  considered.  Murphy  v.  Hobbs, 
8  Colo.  130. 

CroM-Afiigiimeiiti  not  referred  to  in 
the  brief  of  the  appellee  will  not  be 
considered.  Willis  v.  Smith,  ^t  Tex. 
565. 
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. — But,  although  the  court  is  not  obliged  to 
amine  errors  not  assigned,  generally  it  is  permissible  for  it  to  do 
so  in  its  discretion  ;*  and  it  usually  does  review  jurisdictional  and 
other  fundamental  errors  apparent  on  the  face  of  the  record, 
though  not  assigned.* 

In   a   CriniBAl    Cim. — In    Reed    v.  Oldo. — Errors  not  assi^ed  will  not 

State,  15  Ohio  233,  a  criminal  case,  an  be  considered  where  substantial  jos- 

assignment  not  argued   was    consid-  tice  does  not    require    it.    Booth    v. 

ered.  Shepherd,  8  Ohio  St.  243.    But  the  real 

1.  Davis  9.  Davis,  54  Tex.  15;  merits  of  a  case  should  not  be  over- 
Johnston  V,  State,  29  Fla.  SS^;  Iv^s  v.  looked  on  account  of  the  manner  in 
rinch,  28  Conn.  112.  which  errors  are  assigned;  and  where 

It  is  the  duty  of  the  court  to  reverse  the  real  question  is  manifest  it  will  be 

if,  on  inspecting  the  record,  they  find  considered  though  not  assigned.  Clark 

a  faul  defect.     Crandall  v.  State,  10  v.  Bayer,  32  Ohio  St.  304. 

Conn.   339.      See  also  Sturdevant  v.  In  Ongen,  errors  not  assigned  will 

Stanton,  47  Conn.  580.  not   be  considered   unless    they    fall 

OUo. — On  error  to  the  district  court  within  one  of  the  two  exceptions  to 
errors  not  assigned  may,  not  neces-  the  general  rule,  which  are  (i)  want 
sarily  must,  be  reviewed.  Union  Ins.  of  jurisdiction  over  the  subject-mat- 
Co.  V,  McGookey,  33  Ohio  St.  555;  ter,  and  (2)  no  cause  of  action  stated. 
Benson  v.  Stein,  34  Ohio  St.  298.  And  Weissman  v.  Russell,  10  Oregon  73; 
where  there  is  a  general  assignment  McKay  tr.  Freeman,  6  Oregon  453; 
covering  an  error  apparent  upon  the  State  r.  McKinnon,  8  Oregon  487; 
record,  though  not  specifically  as-  Woodruff  v,  Douglas  County,  17  Ore- 
signed,  their  action  in  considering  it  gon  314. 

will  not  be  reversed.     Gittings  v.  Ba-  Voirtk  Carolina. — For  failure  to  assign 

ker.  2  Ohio  St.  26.  errors  the  judgment  will  be  affirmed 

In  Tszas,  when  the  appellant  fails  to  unless  the  error  is  want  of  jurisdic- 

file  an  assignment  of  errors,  and  there  tion,  or  it  is  apparent  upon  the  whole 

is  no  appearance  for  the  appellee,  the  case  that  the  plaintiff  is  not  entitled  to 

practice  of  the  court  is  to  exercise  its  recover.     Green    v.    Dawson,    92    N. 

discretion  and  dismiss   the  case  for  Car.  61;  Meekins  v.  Tatem,  79  N.  Car. 

want  of  an  assignment  of  errors,  or  to  546. 

consider  and  decide  such  errors  as  But  error  not  assigned  will  not  be 
are  plainly  apparent  on  the  face  of  the  considered  unless  apparent  in  the  es- 
record,  and  which  go  to  the  founda-  sential  parts  of  the  record,  such  as 
tion  of  the  action;  but  not  to  reverse  the  pleadings,  verdict,  and  judgment, 
for  mere  technical  errors  in  the  form  Thornton  v,  Brady,  100  N.  Car.  38. 
and  manner  of  enforcing  a  valid  cause  In  TennsiUMi.  if  the  court  finds  error 
of  action  of  which  the  court  has  juris-  in  the  record,  though  not  assigned,  it 
diction,  or  in  the  rulings  of  the  court  will  be  corrected;  and  the  judgment 
upon  questions  not  going  to  the  essen-  will  not  be  affirmed  merely  because 
tial  foundations  and  merits  of  the  case,  the  error  has  not  been  assigned.  Mas- 
Rio  Grande  R.  Co.  v,  Brownsville,  45  singale  v,  Jones,  3  Hayw.  (Tenn.)  36. 
Tex.  88.  Texas.— Salin is   v,  Wright,  11  Tex. 

2.  Freeman  v.  Swan,  22  Ala.  106;  572;  Rankert  v.  Clow,  16  Tex.  9;  Roy 
McDaniel  V.  Moody,  3  Stew.  (Ala.)  314;  v,  Bremond,  22  Tex.  626:  Elliot  v. 
Lehman  1/.  Meyer,  67  Ala.  396: Tuska-  Mitchell,  28  Tex.  105;  Fordyce  r. 
loosa  Cotton-Seed  Oil  Co.  v.  Perry,  85  Dixon,  70  Tex.  694;  Campbell  r. 
Ala.  158;  Shute  v,  Keyser  (Arizona,  Kone  (Tex.  Civ.  App.,  1894),  26  S.  W. 
1892),  29   Pac.    Rep.    386;  Thomas   v.  Rep.  231. 

Lane   (Arizona,    1894),   37   Pac.    Rep.  Where  manifest  justice  seems  to  re- 

470;  Gila   R.   I.  Co.    V,    Wolfley  (Ari-  quire  it,  a  judgment  will  be  reversed, 

zona,  1890),  24  Pac.  Rep.  257;  Davis  t/.  though  error  has  not  been  assigned. 

Dodson  (Arizona,  1894),  35  Pac.  Rep.  Hicks  v.  Bailey,  16  Tex.  229.     See  also 

1058;  Millard   v,    Hathaway,    27  Cal.  Coburne    v.  Poe,  40   Tex.   410;  Wet- 

119;  Edwards  v,  Stonington  Cemetery  more  v.  Woodhouse,  10  Tex.  33;  Hol- 

Assoc,  20  Conn.  479;  Levi  v,  Daniels,  lingsworth  v,  Holshousen,  17  Tex.  47. 

22  Ohio  St.  38.  £l  Indiana,   to  raise  the    question 
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CroM-Srron.— The  appellee  or  defendant  in  error  cannot  take  ad- 
vantage of  errors  of  the  court  below  to  his  prejudice  unless  he 
has  made  a  cross-assignment  embracing  them.^ 

2.  In  Criminal  Cases — in  Otneral. — In  criminal  cases  the  court  is 
not  confined  to  the  errors  assigned,  nor  is  any  assignment  ab- 
solutely necesisary  ;  but  in  its  absence  the  court  will  generally  ex- 
amine the  record  in  the  interests  of  justice.* 


that  the  court  did  not  have  jurisdic- 
tion of  the  subject-matter,  there  must 
be  an  assignment  of  error.  McGold- 
rick  V,  Slevin,  43  Ind.  522. 

In  Vermont  the  statute  authorizing 
a  reversal  of  a  decree  for  any  **  errors 
assigned  or  found*'  does  not  imply 
that  a  formal  assignment  of  errors 
must  be  made;  but  only  that  the  court 
shall  look  into  the  whole  case  and 
'*  shall  examine  all  errors  that  shall  be 
assigned  or  found."  Bishop  v.  Day, 
13  Vt.  116. 

1.  Andrews  v,  Hobson,  23  Ala.  219; 
Johnston  v.  Maples,  49  111.  loi;  Steele 
f.  Grand  Trunk,  etc.,  R.  Co.,  125  111. 
385;  St.  Louis,  etc.,  R.  Co.  v.  People, 

127  111.  627;  Pollard  V.  King,  63  111. 
36;  People  V.  Brislin,  80  111.  423;  Dick- 
son V,  Chicago,  etc.,  R.  Co.,  81  111. 
215;  St.  Louis  Bridge  Co.  v.  People, 

128  111.  422;  Gage  V.  Davis,  129  111. 
236;  Battenhausen  v.  Bullock,  8  111. 
App.'3i2;  Cox  V.  McGuire,  26  111.  App. 
319;  Hayes  v,  Burkam,  51  Ind.  130; 
Walls  V.  Baird,9i  Ind.  429;  Marshall- 
town  First  Nat.  Bank  v.  Wright,  84 
Iowa  72S.  See  Des  Moines  Sav.  Bank 
V,  Colfax  Hotel  Co.,  79  Iowa  497. 

Althongh  DiiouBsed  in  the  Brief,  cross- 
errors  not  assigned  will  not  be  con- 
sidered. Ralston  v.  Skerret  (Tex., 
1891),  17  S.  W.  Rep.  238. 

A  Bill  of  Bzoeptionf  taken  by  an  ap- 
pellee cannot  be  noticed  when  he  has 
not  assigned  cross-errors.  White  v, 
Allen,  9  Ind.  561;  Nutter  v.  Junction 
R.  Co..  13  Ind.  479. 

"  Undoubtedly  an  appellate  court, 
where  proper  exceptions  have  been 
taken  and  errors  are  properly  as- 
signed, may  disregard  certain  errors, 
upon  the  ground  that  they  would  have 
been  immaterial  had  the  court  prop- 
erly ruled  on  other  questions;  but  in 
such  cases  it  is  indispensable  that 
cross-errors  be  assigned  in  regard  to 
the  rulings  on  the  other  questions.*' 
Pearson  v.  Zehr,  125  111.  573. 

Where  the  plaintiff  sued  the  city 
and  the  abutting  owner  jointly  for 


damages  caused  by  a  defective  side- 
walk, and  on  appeal  by  the  plaintiff 
alone  no  error  was  assigned  involving 
the  question  of  the  city's  liability,  the 
city  could  not  raise  the  question  in  the 
appellate  court.  Mathews  v.  Cedar 
Rapids,  80  Iowa  459. 

8.  State  V.  Dotson,  115  Mo.  399; 
State  V,  Staton,  74  Iowa  762;  State  v. 
King,  74  Iowa  763;  State  v.  Bennett, 
74  Iowa  757;  Reed  v.  State,  15  Ohio 
217. 

By  the  Code  of  Alabama  no  assign- 
ment of  errors  is  necessary  in  crim- 
inal cases;  but  the  court  must  render 
such  judgment  on  the  record  as  the 
law  demands.  Robertson  v.  State,  43 
Ala.  325. 

In  Miseonri  no  assignment  of  error 
or  rejoinder  in  error  is  necessary  in 
criminal  cases.  State  v,  Meyers,  99 
Mo.  107;  citing  State  v.  Barnett,  63 
Mo.  300;  State  v,  Krieger,  68  Mo.  98; 
State  V.  Davidson,  73  Mo.  428.  See 
also  State  ».  Ferguson,  26  Mo.  App.  8; 
State  V,  Clawson,  30  Mo.  App.  139; 
State  V,  Heffernam.  20  Mo.  App.  327; 
State  V.  Pfaff,  20  Mo.  App.  335. 

In  Montana  in  criminal  cases  no  in- 
dependent specification  of  errors  is  re- 
quired. Territory  v.  Rehberg,  6  Mont. 
467. 

Texae— /«  Cases  of  Felony,— The 
court  is  not  restricted  to  the  assign- 
ment of  errors,  and  will  reverse  for 
error  though  not  assigned  if  satisfied 
that  the  accused  has  not  been  con- 
victed according  to  law,  and  the  error 
is  of  such  a  character  that  it  cannot  be 
considered  waived  by  the  defendant 
or  cured  by  judgment.  Sutton  v. 
State,  41  Tex.  513. 

In  Washington  formerly,  when  an 
assignment  of  errors  was  required,  it 
was  necessary  in  criminal  practice. 
Cole  V,  Territory,  3  Wash.  Ter. 
99. 

In  Indiana  it  is  also  required,  and 
even  a  general  assignment  will  not 
suffice.  See  Cavanaugh  v.  State,  31 
Ind.  229. 


2  Encyc.  PI.  &  Pr.— 59. 
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Xb  Cmm  of  UtiiBMBOT.— This  rule,  however,  is  not  applicable  uni- 
versally in  misdemeanor  cases.^ 

8.  In  Equity  Caiet. — Statutes  and  rules  of  court  requiring  an  as- 
signment of  errors  apply  to  cases  in  equity  as  well  as  at  law;* 
except  where  the  case  on  appeal  is  triable  df  nevo^ 

4.  Appeals  froai  Intermedlatt  Appellata  Cauitii — Where  an  appeal  is 
first  taken  to  an  intermediate  appellate  court,  and  thence  appealed 
to  the  court  of  last  resort,  generally  an  assignment  of  errors  is 
necessary  in  both  courts ;  and  errors  not  assigned  in  the  former 
may  not  be  assigned  in  the  latter.^ 

1.  Goode  V.  State,  %  Tex.  App.  S^:  case  the  assignment  of  cross-errors 

Heilbron  v.   State,  a  Tex.  App.  537;  has  been  held  not  necessary  to  bring 

Booker  v.  State,  3  Tex.  App.  227.  the  whole  case  before  the  court.   Car- 

Twuiuisiital   Xrr«n   Votloed.  --'  But  ter  v.  Moses,  40  111.  55. 

Questions  of  jurisdiction  or  other  fun-  S.    Early  v,    Burt,    68    Iowa    716; 

ameatal  errors,  as,  for  Instance,  a  Hack  worth  r.  Zollars,  30  Iowa  433, 

fatal  defect  is  an  indictment  wiU  be  citing^   Blake  v.   Blake,   13  Iowa  40; 

considered     though     not     assigned.  Ticooic  Bank  v.  Harrey.  r6  Iowa  141; 

Moore  V.  State,  7  Tex.  App.  42;  Smith  Robb  v.    Dougherty,    14    Iowa    379; 

v^  State,  4  Tex.  App.  626;  Phants  v.  Cooper  v,  Skeel,  14  Iowa  578;   Vaa- 

State,  2  Tex.  App.  39ft.  ntce  v.  Bergen,  r6  Iowa  555;  O'Con- 

a.  Barrett  v.  Tewksbury,   15    Cal.  nor  tr.  O'Connor,  15  Iowa  303;  Pierce 

354.     And  parties  will  be  confined  to  v  Wilson,  2  Iowa  20;  Austin  r.  Car- 

the  errors  assigned.     Lewis  v.  Lewis,  penter,  2  Greene  (Iowa)  rjr. 

Minor  (Ala.)  3$.  Out  VK  bi  Ptoper  ClBaditlaa  for  trial 

&l  thit  V.  8.  <%ealt  Obort  of  Appoala  Da  ITovo. — Where  an  equity  case  is  not 

the  rule  requiring  an  assi^^nment  of  in  proper  condition  on  appeal  for  a 

errors  is  applicable  to  equity  as  well  trial  de  ncvo,  it  may  be  tried  upon  an 

aa  to  admiralty  cases  and  writs  of  er-  assignment  of  errors,  subject  to  the 

ror«    Dufour  v^  Latig,  2  U.  S.  App*  same  rules  govemmg  appeals  m  law 

477 h  54  Fed.    Rep%  ^i^     Sec  article  cases.     Schmeltz  r.  Schmeltz.  521  Iowa 

ADtfiRAtTY,  ¥ol.  X.  p.  280.  51s;   Snowden  v,  Snowden,  23  Iowa 

In  Waahlagloa  an  assignment  waa  457;   Jones  v,  Chu-k,    37   Iowa  586; 

not  required  in  equity  cases.     Browa  Lynch  v.  Lynch »  28  Iowa  326;  Mai- 

V.  Hazard,  2  Wash.  Ter.  464.  lory  v.  Luscombe,  3r  Iowa  26q;  Jordan 

In  Iowa  errors  must  be  assigned  la  v.  Wimer,  45  Iowa  65;  Cross  r.  Bur- 

chancery  causes^ although  in  these  the  Ilngton,  etc.,  R.  Co.,  sr  Iowa  683. 

assignment  may  be  often  very  general.  ff  the  testimony  is  not   preserrcd 

CUrk  v«  Larkin,  9  Iowa  391;  Thomas  onty  errors  assigned  can  be  constd- 

V,  McDaneid,  77  Iowa  126..  ered.     Twogood  v,  Reily»    48   Iowa 

JtuUng  uptm  dfQiion  or  Demurrer, —  546. 

In  an  equity  case,,  upon  appeal  from  VatuzaefCkso  VotCbaagodhyAHii^ 

a  ruling  upon  a  motloa  or  demurreci,  moat. — If  the  appeHant  does    assiga 

errors  must  be  assigned.    Powers  v.  errors  upon  appeal  from  a    suit   in 

O'Brien  County,  54  Iowa  501;   Patter-*  equity  which  is  triaUe  dk  mnm^  the 

son  v«   Jack«  S9  Iowa  632;   FlnJk  v.  manner  of  trial  will  not  be  affected 

Mohn,  85  Iowa  73^  See  Finch  v.  Hoi-  thereby.     Sherwood  v.  Sherwood,  44 

linger,  47  Iowa  173.  Iowa  192. 

Order  AppointiTig  a  J^6etvew^^^B\xl  on  In  an  equity  case,  where  a  cross- 

aippeat  from  an  order  appointing  a  re-  appeal   has  been  taken  and  also  as- 

ceivetK  where  the  order  is  made  upon  signments  of  error  filed,  the    latter 

an  appUcatJon  contained  ia  a  petition^  step  does  not  change  the  character  of 

and  upon  proof  by  affidavits  where  no  the  action  to  a  petition  in  error;  and 

sepacate  grounds  of  a  motion  or  de-  the  party  filing  the  assignment  will 

murrer  were  considered  by  the  court,  not  be  required  to  ma^  bis  elccttoa 

no  assignmenl  is  necessary.     Clark  v.  between  the  two  proceedings.  Shxckle* 

Raymond,  84  fowa  25T.  etc.,  Iron  Co.  v,  Kent,  34  Veb.  568. 

Cross-Srrort.— On  appeal  in  an  equity  4.  OAio, — Davis  v^  Bines,  6  Oftio  9L. 
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nL  FiLnre  afb  Sebyigb— 1.  Who  may  Assign  Errors a.  In 

General. — Only  parties   to  the  suit  who   have   appealed    may 


473;  Randall  v.  Turner,  17  Ohio  St. 
262.  See  Bartges  v.  O'Ncil,  13  Ohio 
St.  72. 

Illinois. — Thayer  v.  Peck,  93  III. 
357;  Litchtenstadt  v.  Rose,  98  111.  643; 
Hyslop  w.  Finch.  99  III.  171. 

'*  When  a  case  is  appealed  from  the 
county  to  the  circuit  court,  and  re- 
moved thence  to  this  court,  we  will 
only  look  into  the  errors  assigned  in 
the  circuit  court,  unless  the  assign- 
ment of  errors  in  this  court  questions 
the  action  of  the  circuit  court.  A 
party  will  not  be  permitted  to  assign 
errors  on  that  record  in  the  circuit 
court,  then  remove  the  case  to  this 
court  and  assign  other  and  different 
errors  on  the  record  of  the  county 
court."  Per  Walker,  C.  J.,  in  U.  S. 
Express  Co.  v,  Meints,  72  111.  293. 

Cross-errors  not  assigned  in  the  ap- 
pellate court  will  not  be  reviewed  in 
the  supreme  court.  Diversey  v,  John- 
son, 93  111.  547;  Newell  V.  Sass,  143 
111.  104.  Sec  Wiggins  Ferry  Co.  v. 
People,  loi  III.  446;  Page  ».  People, 
99  III.  418. 

And  though  he  assigned  errors  in 
the  appellate  court,  if  the  appellee 
does  not  assign  cross-errors  in  the  su- 
preme court,  error  to  his  prejudice 
will  not  be  noticed.  Gardner  v,  Bunn 
(III.,  1888),  21  N.  E.  Rep.  614;  Hurd 
V,  Ascherman,  117  111.  501. 

Indiana, — On  appeal  from  the  spe- 
cial to  the  general  term  of  the  Marion 
superior  court  errors  must  be  as- 
signed; and  on  further  appeal  to  the 
supreme  court  the  general  assignment 
that  the  superior  court  in  general 
term  erred  in  affirming  or  reversing 
its  judgment  at  special  term  presents 
for  decision  all  errors  properly  as- 
signed at  the  general  term;  but  only 
such  errors  will  be  considered.  Alex- 
ander V,  North-Western  Christian 
University,  57  Ind.  466;  Huffman  v, 
Indiana  Nat.  Bank,  51  Ind.  394;  Selk- 
ing  V,  Jones,  52  Ind.  409;  Miller  v. 
State,  61  Ind.  503;  State  v.  Terre 
Haute,  etc.,  R.  Co.,  64  Ind.  297;  Wes- 
ley V,  Milford,  41  Ind.  413;  Carney  v. 
Street,  41  Ind.  396;  Van  Dusen  v. 
Kindleburger,  44  Ind.  282;  Linsman 
V,  Huggins,  44  Ind.  474;  Indianapolis 
Mfg.,  etc..  Union  v.  Cleveland,  etc., 
R.  Co.,  45  Ind.  281;  Wilson  v.  Harri- 
son, 44  Ind.  468;  Farman  v,  Ratcliff, 
43  Ind.  537;  Cline  v.  Love,  47  Ind.  258. 


Johnson  v.  Kohl,  55  Ind.  454;  Car- 
penter V.  Sigler,  47  Ind.  202;  Bush  v, 
Grover,  etc..  Sewing  Mach.  Co.,  48 
Ind.  258;  Munson  v.  Lock,  48  Ind.  116; 
Thurston  v,  Boardman,  48  Ind.  426; 
Russell  V,  Harrison,  49  Ind.  97;  Kir- 
land  V.  Stumph,  73  Ind.  514;  Beineke 
V,  Wurgler,  77  Ind.  468;  Leary  v. 
Smith,  81  Ind.  90;  Deitch  v,  Demott, 
89  Ind.  601;  Heshion  v,  Scott,  94  Ind. 
570;  Hereth  v,  Hereth,  100  Ind.  35; 
Rotach  V,  McCarty,  102  Ind.  461;  Pat- 
terson  v,  Scottish-American  Mortg. 
Co.,  107  Ind.  497.  See  Springer  v, 
Byram  (Ind.,  1894),  36  N.  E.  Rep.  361. 
So  far  as  the  assignment  of  errors  is 
concerned,  appeals  from  the  superior 
court  in  special  term  to  the  same  court 
in  general  term  should  be  governed 
by  the  same  rules  which  govern  ap- 
peals from  the  circuit  courts  to  the 
supreme  court.  Bartholomew  v.  Pres« 
ton,  46  Ind.  286. 

Joint  Assignment,  —  Where  errors 
have  been  assigned  jointly  in  an  in- 
termediate appellate  court,  the  court 
of  last  resort,  on  appeal  to  it,  will  not 
consider  separate  assignments.  Had- 
ley  V.  Milligan.  100  Ind.  49. 

Appeal  tmm  JnstiM  of  the  Psaoe.— In 
Alabama  the  proceedings  before  a 
justice  of  the  peace  can  only  be  re# 
viewed  in  the  circuit  court  on  such 
matters  as  have  been  called  to  the  at- 
tention of  the  court  by  an  assignment 
of  errors;  and  the  omission  to  make 
an  assignment  in  such  a  case  is  a  fatal 
defect.  Murray  v.  Williams,  8  Port. 
(Ala.)  47.  And  on  removal  to  the 
supreme  court  the  latter  can  take  no 
notice  of  errors  not  assigned  in  the 
circuit  court.  Aldridge  v.  Hightower» 
4  Port.  (Ala.)  418. 

Oortionuri. — On  writ  of  error  from  a 
judgment  in  a  case  removed  to  the 
circuit  court  from  the  county  court  er- 
rors not  assigned  in  the  circuit  court 
may  not  be  alleged  in  the  supreme 
court.  Lee  v.  Hardgrave,  3  Mich.  77. 
But  in  a  case  removed  by  certiorari 
from  a  justice's  court  to  the  circuit 
court,  and  from  there  by  writ  of  error 
to  the  supreme  court,  no  special  as- 
signments of  error  are  essential;  those 
contained  in  the  affidavit  for  certiorari 
are  sufficient.  Chicago,  etc.,  R.  Co.  v, 
Campbell,  47  Mich.  265.  See  also 
Berry  v.  Lowe,  10  Mich.  9  Contra^ 
Burn  ham  v.  Van  Gelder.  32  Mich.  490. 
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assign  errors.*  And  in  general  one  appellant  or  appellee  may  not 
assign  errors  against  his  coappellant  or  coappellee ;  ^  nor  may  one 
appellant  or  appellee  assign  errors  on  behalf  of  a  party  who  does 
not  join  in  the  appeal' 

In  a  Oriminal  Caie  the  personal  presence  of  the  accused  is  not  nec- 
essary for  the  purpose  of  assigning  errors.^ 

Error    Coram  YoUs. — Errors    which  with  the  appeals  in  which  errors  were 

could    only   have   been   properly  as-  assigned.     Howe  v.  South  Park,  119 

signed  in  the  court  below  on  the  writ  111.  loi. 

of  error  coram  vobis^  when  assigned  in  Cross  Asslgnmont  by  Party  in  Chaneory 

the  court  above  will  not  be  consid-  Salt. — Where  an  executor  resisted  the 

ered  if  they  were  not  assigned  below,  charge  of  a  note  against  the  estate  he 

Lansdale   v.    Findley,  i    Hard.  (Ky.)  represented,  and,  the  decision  being 

158.  against  him,  his  appeal  was  consoli- 

U.  8.  8apromo  Court — Samo  Asrigwmont  dated  with  a  chancery  suit  in  which  the 

in  Both  Courts. — The  assignment  of  er-  payee  of  the  note  participated  in  such 

rors  on  appeal  from  the  district  court  a  manner  as  to  render  him  liable  upon 

to  the  supreme  court  of  a  territory  will  the  note,  it  was  held  that  the  latter 

not  be  accepted  by  the  supreme  court,  was  sufficiently  a  party  for  the  court 

Benites  v.  Hampton,  123  U.  S.  519.  to  review  the  correctness  of  the  charge 

1.  Robbins  v.  Butler  Paper  Co.,  35  on  a  cross-assignment  of  the  payee. 
111.  App.  512:  Morse  v.  Smith,  83  111.  Woodburn  v,  Woodburn,  123  111.  606. 
396;  Beal  V.  Harrington,  116  111.  113.  Boloaso  of  Errors. — A  party  who  by 
An  assignment  may  not  be  made  by  attorney  in  fact  duly  authorized  has 
one  not  a  party  to  the  record  and  who  given  a  release  of  errors  will  be  cf- 
has  not  put  his  application  to  be  made  fectually  precluded  from  assigning 
a  party  on  record  by  a  bill  of  excep-  errors.  Hall  v.  Hamilton,  74  111.  437. 
tions.  Miles  v.  Buchanan,  36  Ind.  8.  A  defendant  in  error  cannot  as- 
490.  Where  judgment  is  entered  sign  errors  against  his  codefendant 
against  all  the  defendants,  but  only  without  suing  out  a  separate  writ  of 
some  appeal,  errors  are  well  assigned  error  and  giving  the  statutory  bond, 
in  the  names  of  those  alone  who  ap-  Patterson  v.  Rogers,  53  Tex.  484. 
peal,  provided  notice  of  the  appeal  8ovoranoo. — If  one  plaintiff  in  error 
lias  been  served  upon  the  others,  refuses  to  join  his  coplaintiff  in  an  as- 
Ridenour  z/.  Beekman,  68  Ind.  236.  signment,  all  that  the  latter  can  do  is 
An  assignment  by  one  who  was  a  to  sever  and  assign  errors  alone.  This 
party  to  the  suit  but  is  not  a  party  to  it  seems  would  produce  the  same  re- 
the  writ  of  error  will  not  be  considered,  suit  as  if  the  former  were  made  de- 
Patterson  V.  Rogers,  53  Tex.  484.  See  fendant  in  error.  Knox  v,  Steele,  18 
Jones  V,  Burgett,  46  Tex.  293.  Ala.  815. 

Consent  of   AdTorso  Party. — An    as-  Coappellants  Assigning    8oparataly.— 

signment   by   one  of   several   parties  Coappellants  from  a  joint  judgment 

plaintiff  who  did  not  appeal  although  may  assign  errors  separately.  Gregory 

he  reserved  a  bill  of  exceptions,  not  v.  Smith  (Ind.,  1894),  38  N.  E.  Rep.  395. 

being  made  with  the  consent  of  all  the  8.  Fouville  v,  Sausser,  73  111.  451; 

adverse  parties,  and  there  being  no  Van    Pelt    f.    Dunford,    58    111.    145; 

joinder  in  error,  was  treated  as  a  nul-  Havighorst  v.   Lindberg,  67  111.  463. 

lity .  Kirksey  v,  Hardaway ,  4 1  Ala.  330.  See  Walker  v.  Abt,  83  JU.  226 ;  Kennedy 

Leave  of  Court  with  Imposition  of  v.  Kennedy,  66  111.  190. 
Terms. — A  party  to  a  case  not  appeal-  The  Rule  Unaliflod. — "One  defend- 
ing will  not  be  allowed  to  assign  error  ant,  as  a  general  rule,  cannot  assign 
upon  the  record  of  the  appellants  errors  committed  against  a  codefend- 
except  upon  leave  of  court,  which  may  ant;  but  the  rule  is  subject  to  the 
be  granted  with  the  imposition  of  limitation,  that  it  is  only  in  cases 
terms.  And  where  the  assignment  by  where  the  rights  of  the  appellant  are 
such  a  party  is  made  after  the  appeals  not  affected  by  the  error."  Greenman 
of  the  other  parties  with  whom  he  v,  Harvey,  53  111.  386.  See  Smith  v. 
seeks  to  join  in  assigning  errors  have  Hickman,  68  111.  314. 
been  dismissed,  the  errors  assigned  by  4.  Nor  is  it  a  legal  right  where  he 
him  will  be  regarded  as  dismissed  also  is  represented  by  counsel.     Donnelly 
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b.  Joint  Assignment. — An  assignment  of  errors,  like  a  plead- 
ing, must  set  forth  errors  which  are  available  to  all  who  join  in 
it.     If  not  good  as  to  all  it  will  not  be  good  as  to  any.^ 

And  a  joint  assignment  not  good  as  to  all  will  be  defective 
although  it  contains  proper  separate  specifications  of  error.* 

By  Hnsband  and  Wife. — But  husband  and  wife  may  join  in  an  as- 
signment where  the  wife  is  the  real  party  in  interest.' 

Joint  and  Several,  or  Joint  or  BeToral,  Assignment. — An  assignment  united 
in  by  several  parties  against  whom  a  joint  judgment  has  been 
recovered  should  be  considered  as  joint  and  several,  or  joint  or 
several,  according  to  the  nature  of  the  error  assigned,  and  as 
affecting  the  respective  plaintiffs  in  error.* 


« 

V,  State,  26  N.  J.  L.  463;  Donnelly  v. 
State,  26  N.  J.  L.  601. 

1.  Gordon  v.  Little  (Neb.,  1894),  59 
N.  W.  Rep.  783. 

Alabama. — McGehee  v.  Lehman,  65 
Ala.  316;  Kimbrell  v,  Rogers,  90  Ala. 
339;  Bedell  v.  New  England  Mortg. 
Security  Co.,  91  Ala.  325;  Rudulph  v. 
Brewer,  96  Ala.  189. 

Indiana. — Estep  v,  Burke,  19  Ind. 
87;  Powell  «/.  Hollweg,  81  Ind.  154; 
Robbins  v,  Magee,  96  Ind.  174;  McKee 
V,  H ungate,  99  Ind.  168;  H inkle  v, 
Shelley,  100  Ind.  88;  Thomson  v. 
Madison  Bldg.,  etc.,  Assoc,  103  Ind. 
279;  Tucker  v.  Conrad,  103  Ind.  349; 
Boyd  V.  Anderson,  102  Ind.  217;  Hoes 
V.  Boyer,  108  Ind.  494;  Hochstedler 
V.  Hochstedler,  108  Ind.  506;  Becknell 
V.  Becknell,  no  Ind.  42:  Quick  v. 
Brenner,  loi  Ind.  230;  Walker  v.  Hill, 
III  Ind.  223;  Rogers  v.  Union  Cent. 
L.  Ins.  Co.,  Ill  Ind.  343;  Orton  v. 
Tilden,  no  Ind.  131;  Hanshew  v.  State, 
113  Ind.  26t;  Sparklin  v.  St.  James' 
Church,  119  Ind.  535;  Arbuckle  v. 
Swim,  123  Ind.  208;  Wall  v.  Bagby, 
126  Ind.  372;  Hawkins  v.  Heinzman, 
126  Ind.  551;  Irey  v.  Mater,  134  Ind. 
238;  King  V.  Easton,  135  Ind.  353; 
Miller  v,  Buchanan  (Ind.  App.,  1894), 
37  N.  E.  Rep.  187. 

*'  A  joint  assignment  of  errors,  with 
specifications  against  a  single  defend- 
ant, presents  no  question."  Lake  v. 
Lake,  99  Ind.  339,  citing  Boyd  v, 
Pfeifer,  95  Ind.  599;  Owen  v.  Cooper, 
46  Ind.  524;  Durham  v.  Craig,  79  Ind. 
117;  Eichbredt  v.  Angerman,  80  Ind. 
ao8;  Feeney  v.  Mazelin,  87  Ind.  226. 

Joint  Assignment  upon  Separate  De- 
murrers or  Motions, — A  joint  assign- 
ment  of  two  appellants,  upon  the  rul- 
ing upon  the  separate  demurrers  of 
each  to  the  complaint  and  the  separate 
motions  of  each  for  a  new  trial,  pre- 


sents no  question.  Louisville,  etc., 
R.  Co.  V.  Smoot,  135  Ind.  222;  Ladoga 
V.  Linn  (Ind.  App.,  1894),  36  N.  E. 
Rep.  159. 

Party  Withdravnng, — Where  one  of 
several  petitioners  withdrew  before 
an  order  was  made  on  the  petition  and 
the  petition  was  dismissed  as  to  him, 
a  joint  assignment  including  him  on 
appeal  was  held  bad.  Carr  v,  Carr 
(Ind.,  1894),  36  N.  E.  Rep.  899.. 

Curing  Defective  Joint  Assignment, 
— But  a  joint  assignment  not  good  as 
to  all  is  cured  by  the  refusal  of  those 
not  prejudiced-  to  join  in  the  appeal. 
Cooper  V,  Hayes,  96  Ind.  386. 

8.  Douthit  V.  Douthit,  133  Jnd.  26. 

8.  Hawkins  v.  Heinzman,  126  Ind. 
551;  Stewart  v,  Babbs,  120  Ind.  568. 

Estoppel  to  Olijoot. — Where  the  hus- 
band of  one  of  the  appellants  was 
made  a  party  by  the  appellee,  the  latter 
was  not  allowed  to  object  to  the  hus- 
band joining  with  his  wife  in  an  as- 
signment, although  he  was  not  a 
necessary  party.  Renner  v,  Ross,  11 1 
Ind.  269. 

Bnt  in  Alabama,  where  suit  was 
brought  by  a  married  woman,  alone, 
and  her  husband  was  made  a  party 
under  a  ruling  holding  him  to  be  a 
necessary  party,  an  assignment  upon 
rulings  previous  to  his  being  made  a 
party,  joining  him,  was  held  defective. 
Barker  v,  Anniston,  etc.,  R.  Co.,  92 
Ala.  314. 

4.  Fisher  v,  Thirkell,  21  Mich.  i. 

Joint  Assignment  of  Infants  and  Admits. 
— Where  an  answer  filed  in  the  trial 
court  is  the  joint  answer  of  all  the  de- 
fendants, infants  as  well  as  adults, 
the  appellate  court  will  not  presume 
it  to  be  the  answer  of  part  only;  and 
a  joint  assignment  of  error  upon  the 
ruling  thereon  will  be  proper.  Powers 
V,  New  Haven,  120  Ind.  185. 


933 


ni  WtFrtm,   ASSIGIiMENT  OP  ERRORS. 


2.  Where  to  be  Kled. — While  in  genera!  it  miD  be  sufficient  to 
file  the  assignment  in  the  appellate  coart,  yet  in  some  states  a 
statute  or  rule  of  court  requires  it  to  be  filed  in  the  court  beknr; 
and  sometimes  it  must  be  contained  in  the  notice  of  a|^ieal, 
that  the  appellee  may  have  more  ready  access  to  it.^ 

Z.  Tine  of  Filiag — a.  In  General. — ^The  common-lav  prac^ 
tice  was  to  assign  errors  upon  the  6rst  day  of  the  term  ;  but  the 
time  for  filing  the  assignment  is  now  regulated  very  generally  by 
statutes  and  rules  of  court,  the  principal  object  being  to  afford 
the  appellee  sufficient  time  to  prepare  his  discussion  of  the  errois 
assigned.' 

1.  Da  four  v.  Lang,  2  U.  S,  A  pp.  477;  rors  the   plaintiff  in   error  vill  rely, 

American  Legion  of  Honor  v.  Row-  antil  the  first  day  of  the  term,  how  is 

elJ,  78  Tex.  677.  he  to  prepare  to  meet  them  at  that 

'*The  requirement  that  it  be  filed  term  in  an  intelligent  maaner?  He 
with  the  clerk  below  is  a  wise  one,  if  most  either  meet  them  then,  or  delay 
lor  no  other  reason  than  that  it  gives  is  the  necessary  consequence." 
to  the  appellee  or  defendant  in  error  la  Arhmiss  the  assignment  must  be 
an  opportunity  for  its  inspection  be-  filed  within  three  days  after  the  begin- 
fore  the  transcript  is  finally  completed  ning  of  the  term  to  which  the  appeal 
and  given  to  the  appellant  or  plaintiff  or  writ  of  error  is  returnable;  and  on 
in  error."  U.  S.  v,  Tidball  (Arizona,  failure  to  file  the  assignment  in  time, 
1892),  2q  Pac.  Rep.  385.  the  court  may  dismiss  the  appeal  or 

la  Orifoa  the  assignment  must  be  writ  of  error,  or  aflirm  the  judgment, 
contained  in  the  notice  of  appeal,  so  Tucker  v,  Ellis,  i  Ark.  273. 
that  the  adverse  party  as  well  as  the  la  Colorado  the  rules  of  court  require 
court  may  know  on  what  particular  appellants  and  plaintiffs  in  error  to 
error  the  appellant  intends  to  rely,  assign  errors  at  the  time  of  filing  the 
Swift  V,  Mulkey,  17  Oregon  532.  See  transcript;  and  provide  that  for  non- 
McDonald  V.  State,  127  N.  Y.  18.  compliance   therewith   the  appeal  or 

la     Maiiaohiisotts    the    assignment  writ  of  error  may  be  dismissed.    Haas 

should  not  be  stated  in  the  writ  of  er-  v.  Pueblo  County,  5  Colo.  125. 

ror,  but  in  the  scire  facias  to  hear  er-  IB  Indiana  a  party  may,  without  hav- 

rors.     Pierce  v,  Adams,  8  Mass.  383.  ing  prayed  an  appeal  below,  file  his 

See  Pembroke  v.   Abington,  2  Mass.  transcript  in  the  Supreme  Court,  have 

142.  his  process  issued  to  the  appellee  by 

In  Waihlagton  no  assignment  could  the  clerk  of  that  court,  and  afterwards 

be  made  except  in  the  praecipe.    Lytle  assign  errors  **on  or  before  the  first 

v.  Territory,  i  Wash.  Ter.  435.     See  day  of    the  term  at  which  the  cause 

Mc Almond  t/.  Adams,   i  Wash.   Ter.  stands  for  trial;''  but  the  most  com- 

230.  mon,  convenient,  and  safe  practice  is 

8.  In  Washington  the  common-law  to  assign   the  errors  before   issuing 

practice  of  assigning  errors  was  sup-  the  process.      Price  v.  Baker,  41  Ind. 

planted  entirely  by  statute,  which  al-  570. 

lowed  the  plaintiff  in  error  two  years  In  Lonitiana,  after  the  filing  of  the 

from  the  date  of   the  final  judgment  record,  ten  days,  unless  the  case  is 

against  him  within  which   to  assign  sooner  heard,  is  allowed  the  appellant 

errors.  in  which  to  file  his  assignment  of  er- 

In  Lytle  v.  Territory,  i  Wash.  Ter.  rors;  and  the  making  by  the  appellee 

435i  Jacobs,  C.J.,  said:  *' There  is  no  of  a  motion  to  dismiss  for  want  of  an 

magic   in   the    retention    of    the    old  assignment  after  the  filing  of  the  rec- 

common-Iaw    privilege    of    assigning  ord  and  prior  to  the  assignment,  but 

errors  on  the  first  day  of  the  term.  On  before  the  expiration  of  the  ten  days, 

the  contrary,  it  is  an  obstruction  of  will  not  avail  to  deprive  the  appellant 

iustice  by   promoting    delay,   or   the  of  the  time  allowed.     If  the  hearing  is 

lasty  and   unprepared  discussion  of  reached  before  the  expiration  of  the 

the  points  involved.     If  the  defendant  ten  days,  an  assignment  filed  before 

|n  error  cannot  know  upon  what  er-  the  hearing  will  be  in  time.     State  v. 
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b.  Effect  of  Failure  to  File  Within  Time.— When  the 

assignment  is  not  filed  until  after  the  expiration  of  the  time 
allowed,  in  most  cases  in  the  absence  of  good  cause  shown  the 
appeal  probably  will  be  dismissed,  or  the  judgment  or  decree 
affirmed  ;  ^  but  the  practice  is  by  no  means  uniform,  the  penalty 

Strong,  32   La.  Ann.    173;    Henry  v,  for  its  dismissal,  applied  alone  to  ap- 

Tricon,  36  La.  Ann.  519.     But  if  the  peals  granted  by  the  court  below,  and 

case  is  by  agreement,  tacit  or  other-  not   to  appeals  sued   out   before   the 

wise,  set  for  trial  before  the  expira-  clerk  of  the  Court  of  Appeals, 

tion  of  the  ten  days,  the  assignment  In  Harpending  v.  Daniel,  78  Ky.  71, 

must  be  filed  in  time  to  give  the  oppo-  where  a  motion  was  made  to,  dismiss 

site  counsel  an  opportunity  to  learn  an  appeal  of  the  latter  kind  for  the 

what  he  has  to  contend  against.     At  want  of  an  assignment  made  and  filed 

least  one  day  should  be  allowed  for  at  the  time  the  appeal  was  taken,  the 

that  purpose.     Dorsey  v.  Harding,  i  court,  by  Pryor,  C.J.,  said:  "Where 

Rob.  (La.)  132.  an  appeal  is  granted  by  the  clerk  of 

North  Carolina. — In  an  early  case  in  this  court,   an  assignment   of  errors 

North  Carolina  it  was  said  the  errors  should  be  made  at  the  time  the  appeal 

ought  to  be  assigned  and  filed  fifteen  is  granted,  as  the  clerk  has  no  power 

days  before  the  term  of  court  to  which  to  docket  the  case  until  this  is  done, 

the    writ    of    error    was    returnable.  .  .  .  The  proper  step  to  be  taken  in  a 

Guion  V,  Shephard,  Cam.  &  N.  (N.  case  like  this  is  by  motion  to  strike 

Car.)  26.  the  case  from  the  docket;  but  while 

1.  McLuenz'.  Bear  Dist.  Grove  Tp.,  the  motion  will   prevail  if  no  errors 

82  Iowa  742;  Bacon  v,  Withrow,  no  have  been  assigned,  the   party  may 

Ind.  94;  Smythe  v,  Boswell,  117  Ind.  still  assign  his  errors,  and  when  this 

365.  is  done  the  case  will  be  docketed.** 

Louisiana,  —  Hiestand  v.  New   Or-  Extanding  tha  Time  for  the  prepara- 

leans,  14  La.  Ann.  133;  New  Orleans  tion  of  a  bill  of  exceptions  is  no  excuse 

V.  Boudro,  14  La.  Ann.  301;  Byrne  v.  for  the  failure  to  file  the  assignment 

Riddell,  2  La.  Ann.   11;   Bowman  v.  of  errors  within  the  time  prescribed. 

Jones,  6  La.  143;  Moore  v.  Gibson,  6  Wright  v,  Woolfolk,   14   Bush   (Ky.) 

La.  155;  Erwin  v.  Orillion,  6  La.  205;  308.  And  if  the  assignment  is  not  filed 

Ward  V,  Armistead,  i  Rob.  (La.)  460;  in  the  court  below  within  the  time  re- 

Segur  V.  Hill,  4  Rob.  (La.)  147.  quired  by  the  rule»  it  will  not  be  con- 

New  Mexico, — Dold  v,  Robertson,  3  sidered,  although  the  time  for  filing 

N.  Mex.  313.     See  Deemer  v,  Falken-  it  was  extended  by  the  judge  below, 

burg,  4  N.  Mex.  57;  Lamy  v,  Lamy,  4  and  it  was  filed  within  such  extended 

N.  Mex.  140;  Shinnock  v.  Kuhn,  4  ^.  time.     Mutual  L.  Ins.  Co.  v,  Conoley, 

Mex.  159.  63  Fed.  Rep.  180. 

U.  S,  Circuit  Court  of  Appeals. — U.  In  Texas,  as  the  assignment  is  re- 

S.  V,  Goodrich,   12   U.   S.  App.    108,  quired  to  be  filed  in  the  lower  court 

54  Fed.  Rep.  21;  Union  Pac.  R.  Co.  v.  before  taking  out  the  transcript,  an 

Colorado  Eastern  R.  Co.,  54  Fed.  Rep.  assignment  filed  thereafter,  in  the  ab- 

22;  Flahrity  v.  Union  Pac.  R.  Co.,  56  sence   of    any  explanation    from   the 

Fed.   Rep.   908;    Crabtree  v,   McCur-  appellant  will  not  be  considered,  and 

tain,  61  Fed.  Rep.  808.  the  judgment  will  be  affirmed   if  no 

Tha  Statute  of  Arisona  providing  that  fundamental  errors  are  apparent   of 

the  assignment  must  be  filed  with  the  record.     Bopp  v.   Ganzer   (Tex.   Civ. 

clerk  of  the  court  below  before  the  App.,  1894),  26  S.  W.  Rep.  444;  Amer- 

appellant  takes   the   transcript   from  ican  Legion  of  Honor  v,  Rowell,  78 

the  clerk's  office  Is  mandatory,  and  Tex.  677. 

assignments  filed    subsequently  will  Teohnloal  Srron. — An  assignment  of 

be    disregarded.       U.   S.    v,    Tidball  merely    technical    matters    not    filed 

(Arizona,  1892),  29  Pac.  Rep.  385.  within  the  time  allowed  will   not  be 

Xentueky. — Section  737  of  the  Civil  considered,  and  the  judgment  will  be 

Code  of  Kentucky,  making  the  failure  affirmed  for  want  of  an  assignment, 

of  the  appellant  to  file  a  schedule  and  McDonald  v,   Elliott,  i  Stew.  (AU.) 

assignment  of    errors   within   ninety  219. 

days  after  granting  the  appeal  cause  WaahlagtOB. — A  paper  purporting  to 
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In  many  instances  being  merely  the  allowance  of  further  time  to 
the  appellee,  or  the  imposition  of  other  terms ;  especially  where 
it  does  not  appear  that  the  other  party  has  been  prejudiced  by  the 
delay ;  and  in  all  cases  the  objection  should  be  made  promptly.^ 

be  an  assignment  of  errors,  but  filed  man,   i8  Johns.  (N.  Y.)   508;    Snapp 

withoutleaveafterthe  time  prescribed  v.  Zinks,   I  Mart.  &  Y.  (Tenn.)  265; 

by  statute  had  expired,  was  not  con-  Boyd  v.  Ham,  2  Ga.  19a"      Per  East- 

sidered.     Meyers  v.  Territory  (Wash,  man,  J.,  in  Rochester  v.  Roberts,  25 

Ter.,  1889),  20  Pac.  Rep.  68$.  N.  H.  495.     See  St.   Katharine  Dock 

Assigning  AfUr  ArguMnt.  — Where  Co.  v.  Higgs,  10 Q.  B.  652,  n.,  16  L.  J. 

exceptions  are  taken  pendente  lite  and  Q.  B.  390,  11  Jur.  991. 

error  is  not  assigned  in  the  main  bill  1.  In  Texas  the  court  will  not  refuse 

of  exceptions,  and  the  exceptions  are  to  consider  assignments  filed  after  the 

brought    up   in   the    record,   counsel  filing  of  the  writ-of -error  bond,  unless 

must  assign  errors  before  the  argu-  it  appears  that  some  prejudice  has  re- 

ment  begins.     It  is  too  late  to  do  so  suited  thereby  to  the  opposite  party, 

when   the    argument    is   nearly  con-  Texas  Western  R.   Co.  v.  Gentry,  69 

eluded.     NichoUs  v.  Popwell,  80  Ga.  Tex.  625. 

604.      But  if  the  assignment  is  filed  In  Iowa,  by  rule,  the  court  in  its  dis- 

within    the    time    prescribed   by   the  cretion  may  waive  the  failure  to  file 

Code,  it  will  be  in  time  though  not  the  assignment  at  the  time  provided, 

filed  until  after  the  filing  of  the  appel-  Stanley  v.  Barringer,  74  Iowa  34. 

lee*s  argument.     Conner  v.  Long,  63  Served  but  Not  Filed, — For  failure  to 

Iowa  295.     An  assignment  of  errors  serve  within  time  the  appeal  will  be 

not   filed  until  after  the  adjournment  dismissed.     But  it  seems  that  if  the 

of  the  term  to  which  the  appeal  was  assignment  has  been  properly  served 

taken  and  after  the  appellee's  argu-  the  appeal   should  not   be  dismissed 

ment  had  been  filed  could  not  be  con-  merely  because   the   assignment  was 

sidered.     Wise  v,  Usry,  72  Iowa  74,  not  promptly  filed.  Crocker  Ind.  Dist. 

citing  Russell   v,   Johnston,  67  Iowa  v.  Ankeny  Ind.  Dist.,  48  Iowa  206. 

279.  Informal   Assignment,  —  Where   an 

Criminal  Cases — Indiana, — "  In  civil  assignment  was  made   informally  at 

causes  if  the  assignment  is  not  filed  the  end  of  the  appellant's  printed  ar- 

within  a  year  from  the  date  of  the  fi-  gument  and  the  appellee  filed  an  elab- 

nal  judgment  below,  the  appeal  will  orate  argument   in  reply,  a  motion  by 

be  dismissed.    Lawrence  v.  Wood,  122  the  latter,  made  two  days  before  the 

Ind.  452.  We  need  not  decide  whether  submission  of  the  case,  to  dismiss  the 

a   similar  practice    should   obtain   in  appeal  for  want  of  an  assignment  filed 

criminal  cases."     State  v.  Ross,  4  Ind.  in  time  or  properly  at  all,  was  over- 

App.  480.  ruled.     University  of  Des  Moines  v, 

English  and  Amorioan  PrmetiM  Com-  Livingston,  57  Iowa  307. 

pared. — **  By  the  English  practice,  if  Death  of  Attorney, — Where,  by  rea- 

•the  errors  be  not  assigned  within  the  son  of  the  death  of  the  attorney  first 

required  time  the  defendant  in  error  retained  by  the  appellant  to  prosecute 

sues  out  his  writ  of  scire  facias  quare  his  appeal,  the  assignment  was   not 

t'xecutionem    non^   and   if,    upon   such  filed  within  the  time  required,  but  was 

writ,  the  plaintiff  in  error  does  not  as-  subsequently  filed    in    time    for  the 

sign  his  errors,  but  suffers  judgment  hearing   of   the   case    at  the  term   to 

tu  go  by  default,  no  errors  afterwards  which  it  had  been  continued,  the  court 

assigned  will  prevent  execution.  Car-  refused  to  strike   it  out,  but  required 

thew  40,  41;  Arch.  Prac.  270.     So  far  the  appellant  to  pay  the  costs  of  the 

as  our  investigations  have  gone,  this  preparation  of  the  appellee's  opening 

writ  of  scire  facias  quare  executionem  argument,  which   he    had   previously 

non  is   not   in   use  m  the  American  filed,  that  being  the  only  prejudice  he 

courts,  but  its  object  is  attained  by  had  sustained.     Ingersoll  v.  Hay  ward 

the  more  simple  practice  of  rules  and  (Iowa,  1894),  60  N.  W.  Rep.  512. 

orders  of  court;  by  which  the  plaintiff  In  Illinois,  by  rule  of  court,  when  a 

in  error  is  required  to  assign  his  er-  writ  of  error  not  operating  as  'a  super- 

rors  within  a  specified  time,  or  his  de-  sedeas  issues,  the  plaintiff  in  error  is 

fault  will  be  entered.     Burr  v.  Water-  allowed  until  the  third  day  in  the  re- 
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CroM-Atiigiiment. — The  time  for  filing  an  assignment  of  cross-errors 
is  also  largely  regulated  by  statutes  and  rules  of  court.* 

4.  Sefiling. — An  assignment  filed  in  one  case  cannot  be  again 
filed  in  another.* 

5.  Service  of  the  Assignment. — It  is  further  in  the  interests  of  the 
appellee  that  a  service  upon  him  of  a  copy  of  the  assignment  of 
errors  is  frequently  required,  and  an  inexcusable  failure  to  comply 
with  the  requirement  will  be  cause  for  affirmance  or  dismissal.^ 

turn  term  thereof  to  assign  errors.  Peterson  v.  Western  Union  Tel.  Co. 
But  when  the  writ  operates  as  a  super-  (Ind.  App.,  1894),  36  N.  £.  Rep.  926. 
sedeas  it  should  be  granted  only  upon  See  McCorroack  v.  Showalter  (Ind. 
an  assignment  of  errors  upon  the  rec-  App.,  1894),  38  N.  E.  Rep.  875. 
ord.  Where,  however,  the  writ  was  2.  Where  a  writ  of  error  has  been 
inadvertently  made  to  operate  as  a  su-  dismissed  because  prosecuted  against 
persedeas,  and  was  granted  without  a  deceased  party  instead  of  against  his 
the  assignment  upon  the  record,  the  personal  representative,  and  another 
court,  upon  having  its  attention  called  writ  has  been  brought  against  the 
to  the  omission,  declined  to  dismiss  latter,  the  plaintiff  in  error  cannot 
the  case,  but  required  the  errors  to  be  assign  the  same  errors  formerly  as- 
assigned  at  once  on  penalty  of  dis-  signed.  Rochester  v.  Anderson,  3 
missal.  Gibbs  v.  Blackwell,  40  111.  Bibb  (Ky.)  338.  But  where  an  assign- 
51.  ment  of  errors,  filed  in  prosecution  of 

In  Florida,  "  the  failure  to  file  the  an  appeal  afterwards  abandoned,  re- 
assignment of  errors  within  the  time  mained  on  file,  it  sufficed  to  incorpo- 
appointed  has  never  been  regarded  rate  it  in  the  transcript  brought  upon 
as  ground  for  dismissing  an  appeal,  a  writ  of  error,  without  refiling  it. 
where  the  assignment  is  filed  before  Thomas  v.  Thomas,  57  Tex.  516.  See 
the  motion  [to  dismiss]  is  determined.  Brewster  v,  Cowen,  55  Conn.  152,  and 
The  delay,  however,  affords  sufficient  Benites  v,  Hampton,  123  U.  S.  519, 
cause  for  giving  time  to  the  defendant  supra^  II,  4,  note, 
in  error  to  prepare  for  argument  of  3.  The  service  must  have  been  per- 
the  cause,  if  he  desired  it,  and  the  sonal,  or  good  cause  be  shown  why  it 
court  may  impose  other  terms."  Pitt-  was  not.  See  infra^  VII,  note, 
man  r .  Myrick,  16  Fla.  401.  In  Iowa,  by  statute,  the  assignment 

1.  In  lUinoif,  cross-errors  must  be  must  be  served  ten   days  before  the 

assigned  within    two  days    after  the  first  day  of  the  trial  term,  and  if  this 

record  is  filed  in  the  supreme  court,  is  not  done  the  appellee  may  have  the 

and  cannot  afterwards  be  filed  with-  appeal  dismissed  or  the  judgment  af- 

out  special  leave  of  court.     St.  Louis  firmed,  unless  by  affidavit  good  cause 

Bridge  Co.  v.  People,  128  111.  422.  is  shown  for  the  failure.     Stanley  v. 

In  Lidiana,  now,  by  rule,  although  the  Barringer,  74  Iowa  34.     Crocker  Ind. 

appellee  has  not  assigned  cross-errors  Dist.  v.  Ankeny  Ind.  Dist.,  48  Iowa 

within  sixty  days  after  the  submission  206. 

of  the  cause,  he  may  nevertheless  In  Washington,  by  rule,  the  assign- 
afterwards,  upon  showing  satisfactory  ment  was  required  to  be  served  upon 
cause,  within  one  year  from  the  time  the  adverse  party  or  his  attorney  with- 
the  judgment  appealed  from  was  in  twenty  days  after  the  entry  of  the 
rendered,  be  granted  leave  to  assign  notice  of  appeal;  and  for  failure  to 
cross-errors;  but  ten  days'  notice  of  comply  with  the  rule,  on  motion  the 
the  application  must  be  given,  and  judgment  would  be  affirmed,  Collins 
where  only  six  days'  notice  was  given,  v,  Seattle.  2  Wash.  Ter.  354;  or  the 
and  the  matters  of  fact  showing  the  appeal  dismissed.  Parker  v.  Dacres, 
excuse  on  which  the  application  was  2  Wash.  Ter.  362. 
based  were  not  admitted  or  apparent  The  Washington  act  of  1883  in  re- 
on  the  record,  and  were  not  supported  spect  to  appeals  did  not  contemplate 
by  affidavit,  as  required,  the  applica-  an  assignment  of  errors  other  than 
tion  was  overruled,  although  the  ap-  was  required  by  rule  of  court;  and  on 
pellant  had  probably  waived  the  in-  appeal  taken  in  accordance  with  it  an 
sufficiency  of  notice  by  filing  his  brief,  assignment  of  errors  in  a  no^*ce  served 
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Waivw  «r  ABiHfaB. — But  the  omissioii  to  serve  tlie  assignment  is 
not  a  jurisdictional  defect,  and  may  be  waived  b>'  the  actions  of 
the  appellee.' 

tairiM  lite*  flliag. — It  IS  improper  to  serve  the  assignment 
before  it  is  filed.* 

IT.  SOTTlcnDlCT — 1.  In  OcncnL — ^The  assignment  must  be  in 
writing.* 

■ftriiwiHw  w«fi  >•  CiHptou  ia  Itoill — Each  specification  of  error,  like 
a  paragraph  or  count  of  a  pleading,  must  be  single,  dear,  certain, 
and  complete  in  itself.  A  number  of  defective  specifications 
cannot  be  combined  to  constitute  one  good  one.^ 

IhAnat  BaUafi  Vattid  la  Cm  llnriflcatttB Two  or  more  distinct  alle- 
gations of  error  may  not  be  included  in  one  specification ;  but  it  is 
proper  for  a  single  specification  to  embrace  different  rulings  involv- 
ing the  same  error.* 

and  filed,  a»  prescribed  by  tbe  Code,  4.    Herbert   v.    Dafar,   23    Oregon 

was  not  necessary.     Breemer  v.  Bur-  462;  Bark  holder  v.  Stahl,  58  Pa.  St. 

gess,  2  Wash.  Ter.  290.  371.     *'  A  number  of  defective  assign- 

Vsgliftnes  in  ttrring.  —  Where  the  ments  cannot  be  combined  to  consti- 

assignment  was  filed  in  time,  bat,  by  tate  a  good  one,  any  more  than  sev- 

the  forgetf  ulness  of  tbe  party  who  an-  eral     insofficient    paragraphs     of     a 

dertook  to  serve  it,  not  served,  and  complaint  can   be  deemed  to  make  a 

judgment  of  nonpros,  was  taken,  the  good  complaint.     The  assignment  of 

plaintiff  was  entitled  to  relief  without  errors     is    in    effect    the    appellant's 

showing  the  merits.     Van  Alstine  v.  complaint  in  this  court,  and  like  the 

Brower,  1  Cow.  (N.  Y.)  45.  paragraphs  of  a  complaint,  each  sepa- 

Costs  as  Pvaalty. — Where,  under  spe-  rate  specification  must  in  itself  state  a 

cial  circumstances,  the  assignment  was  sufficient  cause  for  reversing  the  judg- 

not  delivered  in  time,  it  was  allowed  ment.'*     Per  Bicknell,  C.  C.,  in  Lake 

to  be    subsequently  delivered,  upon  v.  Lake,  99  Ind.  339. 

payment  of  costs.  St.  Katharine  Dock  The  assignment  should  be  so  com- 

Co.  V.  Higgs,  10  Q.  B.  652  n.,i6  L.  J.  plete  as  not  to  require  reference  to 

Q.  B.  390,  II  Jur.  991.  other  parts  of  the  record.    "When  the 

1.  Waivsr    gy  nilng  BrUC.  —  Thus  case  is  disposed  of  and  the  record  is 

where   tbe  appellee  was   not  able   to  returned  to  the  court  below,  the  pr»c- 

show  any  prejudice  to  himself  by  rea-  ipe,   assignments  of  error  and   plea 

son  of  the  omission,  but  had  filed   a  thereto  are  all  the  papers  that  usually 

brief  in  answer  to  the  points  assigned  remain  of  record  in  this  court,  as  the 

more  than  a  year  and  a  half  before  his  basis  of  our  judgment  or  decree,  as 

motion  to  affirm,  the  motion  was  de-  the  case  may  be.     It  must  be  obvious, 

nied.  Smith  v.  Wingard,  3  Wash.  Ter.  therefore,   that  each   specification   of 

37.  error  should,  in  and  of  itself,  present 

And  by  Noting  tho  Caoso  for  Hoaiing  the  question  we  are  called   upon  to 

and  procuring  the  same  to  be  placed  decide."    Per  Sterrett,  J.,  in  Landis  v, 

upon  the  term  docket,  the  appellee  will  Evans,    113   Pa.   St.    332.     Thus,   an 

waive  the  omission.     Frost  v.  Lawler,  assignment  of  a  single  sentence  from 

34  Mich.  235.  a  charge,  so  segregated  from  the  rest 

8.  Where  service  was  made  one  as  to  be  unintelligible,  cannot  be  con- 
day  before  the  filing  the  proceedings  sidered.  Irvin  v,  Kutruff,  152  Pa.  St. 
were  set  aside.    Syme  v.  Ward,  i  N.  Y.  609. 

531;  Syme  v.  Ward,  3  How.  Pr.  (N.  Y.  6.  Columbia  Mill  Co.  v,  Nat.  Bank 

Ct.  of  App.)  342,  7  N.  Y.  Leg.  Obs.  of  Commerce,  52  Minn.  224;  Christian 

10.  V,   Bowman,  49  Minn.   99;  Hanna  v. 

8.  Micou  V.  Tallassee  Bridge  Co., 47  Barker,  6  Colo.  303;  Crain  v,  Hunt- 
Ala.  652;  Glover  v,  Lyon,  57  Ala.  365.  ington,  81  Tex.  614;  Kelly  v.  Bennett, 
But  it  need  follow  no  stated  form.  132  Pa.  St.  218;  Irvin  v.  Kutruff,  152 
Tomblin  v.  Ball,  46  Iowa  190.  Pa.   St.  609.     See  Schwenk  v,  Mont- 
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8iifleieB(7.               ASSIGNMENT  OF  ERRORS.  IxL^vsmX. 

BzTon  of  Law  and  Fact — Errors  of  law  and  errors  of  fact  may  not  be 
joined  in  the  same  assignment.* 

WhenStriotlyCoiiftniad. — Specifications  must  not  be  vague  or  indef- 
inite»  and  When  ambiguous,  if  considered  at  all,  will  be  construed 
most  strictly  against  the  pleader.* 

gomery    County,     26     Pa.    St.     281.  the  reason  that  several  errors  cannot 

**  The  assignment  of  errors  is  a  plead-  be  assigned    in  a  lump  or  jointly." 

ing  filed  by  the  part^  complaining  of  Stevens  v.  Tucker,  73  Ind.  73;  Larsh 

the   errors  of    the    judge,   and  each  v.  Estep,  16  Ind.  75. 

assignment  should  be  single,  and  not  1.  Freeborn  v.  Denman,  7  N.  J.  L. 

multifarious,   for  that  reason.      The  190;  Acker  v.  Led  yard,  i  Den.  (N.  Y.) 

true  rule  upon  this  subject  is  stated  an  677;  Logan   v.    Steel,  7  J.  J.  Marsh. 

Oliver  v,  Phelps,  20  N.  J.  L.  183,  by  (Ky.)  41;  Clarke  v.  Bell,  2  Litt.  (Ky.) 

Hornblower,  C.J.;  Coxe  v.  Field,   13  162.     See  Castledine  v.  Mundy,  4  B. 

N.  J.   L.  218;  Williams  v,   Sheppard,  &  Ad.  90,  24  E.  C.  L.  30. 

13  N.  J.  L.  78;  Ludlam  v.  Broderick,  OtjeoUon  for  the  Defect. — An  assign- 

15   N.  J.  L.  275."    Jersey    Co.    Asso-  ment  joining  both  errors  in  fact  and  er- 

ciates  v.  Davison,  29  N.  J.  L.  418.  rorsin  law  is  bad  for  duplicity,  and  not 

Contradietory    Matter.  —  **  Different  as  a  misjoinder  of  counts.and  hence  can 

errors  cannot  be  joined  in  one  assign-  be  reached  only  on  a  special  demurrer, 

ment.     And  the  same  error,  such  as  Moody  tr.  Vreeland,  7  Wend.  (N.  Y.) 

•contradictory    instructions,'    should  55;  Jeffry  v.  Wood,  i  Stra.  439,  i  Roll, 

not  be    alleged     in    one    assignment  Abr.  761  (E)  pi.  i;  Holdy  v.  Hodges, 

with  respect   to  different  and  separ-  i  Sid.  147;  Burdett  v,  Wheatly,  2  Ld. 

ate  instructions  in   relation  to   mat-  Raym.  883;  Jaques  v.  Cesar,  2  Saund. 

ters  or  points    entirely  independent  loi,  q. ;  Molins  v,  Wetby,  i   Lev.  76; 

of  each   other."     Per   Francis,  J.,  in  Brents  v.  Barnett,  3  Bibb  (Ky.)  251. 

McCormack  v,  Phillips,  4  Dakota  Ter.  But  see  Valentine  v.  Norton,  30  Me. 

506.  194. 

Remarks   of   Attomeye. — ^An  assign-  Maine. — By  the  act  of  1852,  c.  269, 

ment  embracing  the  remarks  of  two  §3,  the  joinder  of  errors  of  law  and 

different  attorneys  contained   in   two  of  fact  in  the  same  process  was  al- 

different  bills  of  exceptions  was  de-  lowed.      Starbird    v.   Eaton,   42   Me. 

fective.    Missouri,  etc.,  R.  Co.  r.  Rey-  569. 

nolds  (Tex.  Civ.  App.,  1894),  26  S.  W.  Errors  of  Faet. — An  assignment  of 
Rep.  879.  error  in  iact  was,  in  early  practice, con- 
Numbering  Errors.  —  In  Iowa  each  eluded  with  an  ^*  hoc  paratus  est  veri- 
specification  should  require  the  con-  ficare^'*  and  for  want  of  this  the  error 
sideration  of  but  a  single  error,  and  could  not  be  noticed.  Castledine  v, 
the  errors  assigned  should  be  sepa-  Mundy,  4  B.  &  Ad.  90,  24  E.  C.  L.  30; 
rated  and  numbered  for  convenient  King  v,  Gosper,  Yelv.  58.  See  Sheep- 
reference  and  discussion.  Morris  v.  shanks  v.  Lucas,  i  Burr.  410. 
Chicago,  etc.,  R.  Co..  45  Iowa  29.  The  plaintiff  may  assign  several  er- 
JoLat  Assignment.— No  question  was  rors  in  law,  but  only  one  error  in  fact, 
presented  by  the  assignment  that  Jaques  v,  Cesar,  2  Saund.  loi,  q. 
*'  the  court  below  erred  in  refusing  to  la  Louisiana  an  assignment  alleging 
quash  the  service  of  the  writ  of  man-  only  errors  of  fact  and  not  errors  of 
date  and  the  return  of  the  sheriff  law  appearing  on  the  face  of  the  rec- 
thereof,'*  where  to  have  overruled  a  ord  does  not  meet  the  requirement  of 
motion  to  quash  or  set  aside  the  ser-  the  law.  Thibodeaux  v.  Winder,  J9 
vice  might  have  been  error,  while  to  La.  Ann.  226.  But  the  fact  that  errors 
have  overruled  a  motion  to  quash  the  assigned  involve  findings  of  the  lower 
writ  would  not.  As  the  assignment  court  on  questions  of  fact  does  not 
was  joint,  both  rulings  must  have  been  vitiate  the  whole  assignment,  and 
erroneous  or  the  assignment  bad.  does  not  preclude  an  examination  of 
Florer  v.  State,  133  Ind.  453.  such  errors  as  are  apparent  on  the 
Demurrers  to  Complaint. — An  assign-  face  of  the  record.  Henry  v.  Tricou. 
ment  that  "the  court  erred  in  over-  36  La.  Ann.  519. 

ruling  appellant's  several  demurrers  8.  Browne  v,  Moore,  32  Mich.  254; 

to  the  complaint"  is  not  "bad  for  Doe  v,  Peeples,  i  Ga.  i;  Dunagaa  v. 
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Stating  Smmbi  for  Error. — It  is  a  general  rule  that  the  assignment^ 
in  addition  to  simply  alleging  error  in  a  certain  ruling,  must  also* 
state  some  reason  why  it  was  erroneous ;  but  errors  properly  as- 
signed will  not  be  rendered  fatally  defective  by  virtue  of  insuf- 
ficient  reasons  stated.* 

AMlgnmenU  Made  for  B0U7  merely  will  be  set  aside.* 

Dunagan,  38  Ga.  554;  Clark  v.  State,  state  enough  of  the  record  to  enable 

63  Ga.  784;   Ketcham  v,  Barbour,  102  the  court  to  see  the  grounds  or  rea- 

Ind.  576;   Kraeutler  v,  U.  S.  Bank,  12  sons  upon  which  the  errors  are  as- 

Rob.  (La.)  456;   Lansdale  v,  Findley,  signed.     Wood   v.   Frazier,  86  Tenn. 

I  Hard.  (Ky.)  158;  Smith  v.  Williams,  500;  Powers  v.   McKenzie,  90  Tenn, 

36  Miss.  545;   Burlington,  etc.,  R.  Co.  167;  Cheatham  v,   Pearce,   89  Tenn. 

V.  Harris,  8  Neb.  140.  668. 

Vague  and  Indeflnito. — An  assign-  In  Texas  it  was  formerly  held  that 
ment  that  a  deposition  admitted  in  some  reason  must  be  stated.  Clement» 
evidence  '*  was  not  properly  taken  v,  Hearne,  45  Tex.  415;  Lumpkin  v. 
and  returned  into  court"  was  too  Murrell,  46  Tex.  51;  Norvell  v.  Phil- 
vague  and  indefinite  for  considera-  lips,  46  Tex.  161;  Pearson  f.  Flanagan^ 
tion.     Ellis  v.  McKinley,  33  Tex.  675.  52  Tex.  266;   Robertson   v.  Coates,  i 

In  Oregon  the  court  will  not  refuse  Tex.  Civ.  App.  664;  Galveston,  etc.,  R. 

to  consider  errors  because  assigned  in  Co.  v.  Cook  (Tex.  Civ.  App.,  1894),  25 

a  loose   and  general   manner,  unless  S.  W.  Rep.  455,  citing  Ft.  Worth,  etc., 

the   respondents    have   been   thereby  R.  Co.  v.  Downie,  82  Tex.  383.     But 

prejudiced.     Gregory  v.    North    Pac.  later    cases    depart    from    this    rule. 

Lumbering  Co.,  15  Oregon  447.  "Where  an   assignment  of  error  is 

And  in  Michigan  uncertainty  and  in-  sufficiently  specific  to  enable  the  court 

formality  is  no  ground  for  quashing  to  see  that  a  particular  ruling  is  com- 

the  assignment.     Teller  v,  Wetherell,  plained   of,   it  should  be   held  good, 

6   Mich.   46.     But  assignments  must  although   it  should   fail  to  state  the- 

not  be  frivolous.     Betzer  v,  Wagar,  83  reason  why  such  ruling  is  claimed  to 

Mich.  223.  be  erroneous.     An  assignment  may  be 

A  Fatal  Defect  in  the  case   of  the  brief  and  yet  specific,  and  brevity  ia 

plaintiff  in  error  revealed  by  his  as-  such    a    case    is    commendable    and 

signment  is  cause  for  an  affirmance  of  accords    with    good    practice.      Ther 

the  judgment.     Susquehanna  Mut.  F.  reasons  by  which  allegations  of  error 

Ins.  Co.  V,  Gackenbach,   115  Pa.  St.  are  sought  to  be  sustained  find  their 

492.  proper  place  in  the  propositions,  state* 

1.  "  Itis  not  only  necessary  to  allege  ments,  and  authorities  required  to  be 

or  assert  error  on  the  part  of  the  court  set  forth   in  the  brief,  under  and  ia 

in  doing  the  act  complained  of,  but  supportof therespectiveassignments.*'' 

there  must  be  some  ground  alleged  as  Per  Gaines,   J.,   in   Clarendon    Land 

the  basis  of  the  assignment  that  the  act  Invest.  Agency  Co.  v,  McClelland,  86* 

was  erroneous,  and  it  must  be  specif-  Tex.  179.    And  see  Gulf,  etc.,  R.  Co.  v. 

ically  and  definitely  declared,  or  set  Ramey  (Tex.  Civ.  App.,  1894),  24S.  W. 

forth  in  the  assignment,  and  as  part  Rep.  654;  Bonham  Cotton  Press  Co.  v. 

of  it,  how,  why,  in  what  way,  on  what  McKellar,  86  Tex.  694. 

ground,  or  for  what  reason,  an  error  InfoflLcient    Beatoni.  —  In    Tennesste 

was  committed  or  exists,  or  is  claimed  the  rule  requiring  an  assignment  of 

to  exist.     The  very  meaning  of  the  errors  has  been  construed   liberally, 

word  '  assign '  is  'to  mark  out,'  '  to  and   a   good  assignment  will  not  be 

allot,*  'to  apportion,'  'to  make  over'  rendered  bad  by  the  insufficiency  of 

— and  there  can  be  no  assignment  un-  the  reasons  advanced  in  its  support, 

less  it  declares  and  designates  what  is  A  reason  not  stated  in  the  assignment 

marked    out,   or    allotted,   or    appor-  may  nevertheless  be  advanced  at  the- 

tioned,  or  made  over.    An  assignment  hearing.     Bleidorn  v.  Pilot  Mt.  CoaU 

of  error  actually  means  the  marking  etc.,  Co.,  89  Tenn.  204,  and  the  court 

or  pointing   out   of  the  error."     Per  may  decide  upon  an  alleged  error  on 

Francis,  J.     Franz  Falk  Brewing  Co.  other    reasons    than   those  assigned. 

V.  Mielenz,  5  Dakota  Ter.  136.  Gilman  v.  Donovan,  59  Iowa  76. 

In  Tenneiioe  the  assignment  should  2.  Jaques  v.  Cesar,  2  Saund.    ioi«. 
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Bef«r«&M  to  Saoord. — The  assignment  should  refer  to  the  page  of 
the  record  where  the  alleged  error  may  be  found  ;^  but  such  refer- 
ence by  itself  will  not  constitute  a  sufficient  assignment* 

IMirogard  of  Bulot. — Errors  assigned  in  disregard  of  the  rules  of 
court  will  not  be  reviewed.' 

q. ;  Charters  f.  Cusaick,  i  Stra.  141;  Iron,  etc.,  Co.  v.  Norbeck,  150  Pa.  St. 

Moore  v,  Goodright,  3  Stra.  899.  559.     But  in  grave  criminal  cases  the 

1.  State  V,  O'Day,  69  Iowa  368.  And  rule  is  often  relaxed.  Com.  v,  Werntz, 
for  failure  to  do  so  the  court  may  dis-  161  Pa.  St.  591. 

regard  it.     Sloan  v,  Thompson,  4  Tex.  Mere    Statemont.  —  An    assignment 

Civ.  App.  419.  merely  stating  a   fact   without  com- 

In  North  Dakota  a  rule  requires  that  plaining  of  it  cannot  be  considered, 

the  assignment  shall  refer  to  the  spec-  Mullaly    v.    Noyes   (Tex.   Civ.  App., 

ification   in  the   bill   or  statement   to  1894),  26  S.  W.  Rep.  145. 

which  it  relates,  and  "  also  to  the  page  Crou-Asiignmonts  not  made    in    ac- 

or  pages  of  the  abstract  in  which  the  cordance   with  the  rules  will  not  be 

matter  is  found  upon  which  the  error  regarded.      Ketcham    v,    Creagh,   53 

is  assigned."    **  True,  the  requirement  Ala.  224. 

of  the  rule  may  be  released  by  this  In  Nebraska,   though   improper  as- 

•court,  in  the  exercise  of  its  discretion  signments  will  be  stricken  out  of  the 

and  in  furtherance  of  justice;  but  the  petition  in  error  as  irrelevant  matter, 

rule  was  made  to  be  observed  by  coun-  yet  the  court  does  not  favor  the  prac- 

sel,  and  it  will  be  enforced  unless,  for  tice,  and  in  no  case  will  assignments 

good  reasons,  it  is  released  in  further-  be   stricken   out   where   they   in   any 

^nce  of  justice."     Hostetter  v.  Brooks  manner  bring  before  the  court  a  ques- 

Elevator  Co.  (N.  Dak.,  1894),  61  N.  W.  tion  presented  by  the  record.    Gregory 

Rep.  49,  citing  O'Brien  «/.  Miller  (N.  v.  Edgerly,  17  Neb,  373. 

Dak.,  1894),  60  N.  W.  Rep.  841;  Store  Errors DiamotrioallyOpposod.— Where 

Invest.  Co.  v,  Boyum  (N.  Dak.,  1894),  two  errors  assigned  are  diametrically 

58  N.  W.  Rep.  339.  opposed  to  each  other,  neither  will  be 

2.  Reilly  v.  Atchinson  (Arizona,  considered.  Thus,  in  Commons  v. 
1893),  32  Pac.  Rep.  262;  Claflin  v.  Ro-  Oldham,  12  Tex.  18,  where  it  was  as- 
denberg  (Ala..  1893),  13  So.  Rep.  272;  signed  for  error  that  the  court  made 
Feister  v.  Kent  (Iowa,  1894),  60  N.  W.  a  certain  order  and  also  that  it  set  the 
Rep.  493;  Wood  zf.  Whitton,  66  Iowa  order  aside,  it  was  said  by  Hemphill, 
295,  aV««5f  Wilson  v.  Klokenteger.  56  C.J.:  "  Both  positions  cannot  be  right. 
Iowa  764;  Low  V.  Fox,  56  Iowa  221.  The  appellant  may  select  his  ground. 

Merely  printing  in  the  abstract  un-  but  he  cannot  assume  opposite  posi- 

•der  the  title  "Assignment  of  Errors,"  tions  ensuring  success  whatever  may 

the   motion  for  a  new   trial,    with   a  be  the   decision   on  the  controverted 

reference  to  the  place  in  the  record  point.     These  assignments  neutralize 

where  it  is  to  be  found,  is  not  an  as-  each  other,   and  we  leave  them  with- 

signment  of  errors.     Waixel  v,  Harri-  out  further  comment." 

son,  35  111.  App.  571.  CiUtlon   of  Anthoritiot.—Where,   by 

3.  Randall  v,  Carlisle,  59  Tex.  60;  rule,  the  assignment  is  required  to  be 
Deitsch  v.  Wiggins,  15  Wall.  (U.  S.),  stated  separately  from  the  brief,  ar- 
539;  Southwestern  Virginia  Imp.  Co.  guments  and  citations  of  authorities 
V.  Frari,  58  Fed.  Rep.  171.  have  no  proper  place  in  it.     Duncan 

PenntyWania. — Thompson  v,  M'Con-  v,  Kohler,  37  Minn.  379. 

nell,  I  Grant's  Cas.  (Pa.) 396;  Daniel  v,  Refnial  to  Strike  Oat  Appellee's  Brief. 

Daniel,  23  Pa.  St.  198;  Bull's  Appeal,  — The  court  will  not  entertain  a  mo- 

34  Pa.  St.  286;  McElroy  v,  Meredith  tion  to  strike  from  the  files  the  appel- 

(Pa.,  1888),  12  Atl.  Rep.  170;  Philadel-  lee's  brief  when  the  appellant  has  not 

phia  Trust,  Sav.  Deposit,  etc.,  Co.  v  assigned    errors    with    the    requisite 

Purves,  (Pa.,  1888),  13  Atl.  Rep.  936;  exactness.      Anheuser-Busch     Brew. 

Long    V.    Milford,    157    Pa.    St.    122;  Assoc,   v.   Oxley  (Iowa.   1893),   53  N. 

McCarthy  v.  Masters,  142  Pft.  St.  82;  W.  Rep.  1075;  Anheuser-Busch  Brew. 

Silliman  v,  Kuhn,  142  Pa.  St.  461;  Mc-  Assoc,  v.  Gates  (Iowa,  1893),  53  N.  W. 

Clelland  v.  Brownfield,  142  Pa.  St.  533;  Rep.  1076. 

Horn  V.  Miller,  142  Pa.  St.  557;  Ken:  Waiver   of   Objection.— By    entering 
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MtrtCltrlMllUttakM,  however,  in  an  assignment  will  not  prevent 
its  consideration.^ 

2.  Objeotions  for  Oenermlitjr— ^  In  General — ^Esit  Stetod.— Even 
in  the  absence  of  express  statutory  requirement  the  rule  is  that 
error  must  be  specifically  assigned  and  that  a  mere  general  as* 
signment  will  be  insufficient  to  present  any  question  for  review.* 

into   an  agreement   to  allow  counsel  held  it  was  a  mistake  they  could  not 

for  appellants  an  extension   of  time  correct.     Shaw   v.   Spencer,    33    Ind. 

fur  filing  their  brief,  with  a  request  143.     See  Indiana,  etc.,  R.  Co.  v.  Mc- 

that  when  the  briefs  were   filed  the  Broom,  98  Ind.  167. 

cause  should  be  passed  upon  in  the  In  Texas  the  court  is  not  required  or 

regular  way;  and  afterwards  entering  authorized  to  change  the  language  of 

into  a  second  agreement  for  a  further  the  record  to  give  sense  or  meaning 

extension  of  time,  in  which  the  right  to  an    assignment    devoid    of    it    by 

to  make  any  legal  objections  to  the  reason  of  a  clerical  error.     Ellis  v, 

record  and  assignment  of  errors  was  McKinley,  33  Tex.  675. 

reserved,  the  appellees  did  not  waive  8.  Alab€una, — Micou     v.    Tallassee 

their  right   to  object  to  a  defective  Bridge   Co.,   47  Ala.   652;   Glover  v. 

assignment  of  errors.    Brown  v,  Trex-  Lyon,   57  Ala.   365.   citing  Ripley  v. 

ler,  13a  Ind.  106.  Coolidge,  Minor  (Ala.)  11 ;  Evans  v. 

Laeliet  in  Taking  ObjMti«tt.— But  the  St.  John,  9  Port.  (Ala.)  186. 

court  may  refuse  to  set  aside  an  irreg-  Colorado. — Colorado  Cent.  R.  Co.  v. 

ular  assignment  after  laches  on  the  Smith,  5  Colo.  160;  Rice  v.  Goodridge, 

part  of  the  defendant  in  error.     Fen-  9  Colo.  237. 

ner  v.  Bettner,  22  Wend.  (N.  Y.)  6ai.  Connecticut, — Hurlbut    v.    McKone, 

1.    '*ApptllMB"    InstMd    of   **Appel-  55  Conn.  31. 

lants."— Thus  in  London  v.  White,  loi  Florida. — Newberry  v.  State,  26  Fla. 

Ind.  249,  where  the  word  '*  appellees '*  334;  Hodge  v.  State,  26  FUu  IX. 

appeared  instead  of  **  appellants,'*  the  Indiana, —  Jolly    v.    Terre    Haute 

assignment  was  nevertheless  consid-  Drawbridge  Co.,  9  Ind.  417;   Robert- 

ered.  Hawk,  T.,  saying:  "  Mere  clerical  son  v.  Caldwell,  9  Ind.  514. 

mistakes  such  as  the  use  of  one  word  Kansas,  —  Topeka    Primary,    etc., 

for  another,  where,  as  in  this  case.  University  v.   Martin,   39   Kam   750; 

we  cannot  possibly  be  mistaken  in  re-  Fagerberg  v.  Johnson,  48  Kan.  434. 

gard  to  which  one  of  two  words  was  Kentucky,  —  Lansdale  v,  Findley,  x 

intended  to  be  used  in  an  assignment  Hard.  (Ky.)  158. 

of  errors,  will  not  preclude  us,  in  any  Michigan, — Burt  v.  OUcott,  33  Mich, 

case,  from  considering  and  deciding  178;    Baylis  v.   Stout,  49  Mich.  215; 

the  precise  question  which    the    ap-  McCormick  v,  Keith,  8  Neb.  142. 

pellant  manifestly  intended  to  present  Oi»>.— Schoenfeld  v.  Heman,  i  Cine, 

thereby."  Super.  Ct.  Rep.  (Ohio)  401;  Armstrong 

Vo  Merit  in  Appeal. — But  where  there  v,  Clark,  17  Ohio  495. 

was  evidently  no  merit  in  an  appeal,  Utah, — Bowers   v.    Union    Pac.  R. 

and  the  assignment  read  *' the  court  Co.,  4  Utah  215. 

erred  in  rendering  judgment  against  Iowa, — Pecktr.Hendershott»X4lowa 
the  appellants  *  with  *  them  ever  being  40;  Arnold  v,  Arnold,20  Iowa 273;  Ann- 
served  with  process,"  the  court  felt  strong  v,  Killen,  70  Iowa  5x;  Wads* 
justified  in  understanding  it  as  writ-  worth  v.  Indianola  First  Nat.  Bank. 
ten,  namelv,  that  judgment  was  ren-  73  Iowa  425;  Mara  c^.  BuckneU  (Iowa, 
dered  '•  with  "  and  not  **  without"  the  1894),  57  N.  W.  Rep.  876. 
service  of  process.  Kerregan  v.  Mil-  North  Caroiina,'^^reeti  v.  Castle- 
ler,  38  Ind.  82.  berry,  77  N.  Car.  X64;    Bost  v,  Bost, 

^'Answer  "    fior   *'  Oomplaint."  ~  And  87  N.  Car.  477;  Greensboro  v,  McAdoo, 

where  the  appellant,   the  defendant  no  N.   Car.   430,  citii^  Bmmble  9. 

below,  was  complaining  of  the  over-  Brown,  71   N.  Car.  513:  Chasteen  v. 

ruling  of  a  demurrer  to  a  paragraph  Martin,  84  N.  Car.  391;  Moore  v.  Hill, 

of  the  ** complaint"  and   the  assign-  85  N.Car.2 18; Strickland 9, Draughan, 

ment  read  "the  said  court  erred  in  88  N.  Car.  315;  Arrington  9.  Jenkins 

overruling  the  demurrer  to  the  second  95  N.  Car.  462. 

paragraph  of  the  '  answer ',"  the  court  FondamentalBfroES.— Though  theat- 
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BiiUBtMOMUt.~This  rule  is  a  reasonable  one  and  should  be  ob- 
served by  counsel  and  enforced  by  the  court. ^ 

Degree  of  PrecbioB  Baqolrsd.— J ust  what  will  constitute  a  sufficiently 
^>eciiic  assignment  must  depend  very  largely  upon  the  special 
circumstances  of  the  particular  case  ;  but  always  the  very  error 
relied  upon  should  be  definitely  and  clearly  presented,  and  the 
court  not  compelled  to  go  beyond  the  assignment  itself  to  learn 
what  the  question  is.  The  assignment  must  be  so  specific  that 
the  court  is  given  some  real  aid,  and  a  voyage  of  discovery 
through  an  often  voluminous  record  not  rendered  necessary.* 

aignment   is  general    the  court   may  Van  Gunden   v.  Virginia  Coal,  etc., 

notice  fundamental  errors  apparent  of  Co.,  8  U.  S.  App.  229,  5a   Fed.  Rep. 

record.     Hardin   v.   Abbey,    57  1'cx.  838.   See  Supreme  Council  v.  Fidelity, 

582.     See  Humiston  v.  Anderson,  15  etc.,  Co.,  63  Fed.  Rep.  48;  McAlmond 

Ohio  559.  V,  Adams,  i  Wash.  Ter.  230.     The  as- 

In  Vsw  York  where  the  record  had  signment  must  be  so  specifically  desig- 

beeo  made  up  a  general  assignment  nated  that  the  finger  of  the  court  is 

was,  under  the  early  practice,  held  to  put  upon  it.     McCormack  v.  PhiUips» 

be  sufficient.     Shepard  v,  Merrill,  13  4  Dakota  Ter.  506. 

Johns.  (N.  Y.)  47$.  Counsel  must  not  "  operate  a  drag- 

1.  Denton  v.  Wood,  86  Tenn.   37;  net"  and  *' ask  the  court  to  do  the  sort* 

Woods  V.  Frazier,  86  Tenn.  500:  State  ing."     Chicago,  etc.,  R.  Co.  v.  Moffit, 

V.  Leehman,  2  S.  Dak.  171.  75  lU-  524- 

AbseaM  of  01i|)iekioa. — The  court  may  Language  Applying  to  Two  Brron. — 

refuse toconsidergeneralassignments,  When  the  language  of  an  assignment 

though  not  objected  toby  the  appellee,  applies  as  well  to  an  objection  which 

Commerce  Nat.  Bank  v,  Kansas  City  has  been   waived  as  to  one  that   has 

First  Nat.  Bank,  61  Fed.  Rep«  809.  not  been  waived,  the  assignment  is 

S.  Squires  v.  Foorman,  zo  CaL  298;  not  specific.    McCallister  v.  Mount,  73 

Schultz  V,    Moon,   33   Mo.  App.  329:  Ind.  559. 

Hanlon   v.  Union  Pac.  R.  Co.  (Neb.,  Assignmoiit  upon  Galoulatiou.— Where 

1894),  58  N.  W.  Rep.  590.  a  calculation  is  made  the  basis  of  an 

Doftads  on  OfTOBiastiaiOi.  —  **  What  assignment  of  error,  the  item  in  which 

shall  be  a  sufficiently  special  assign-  error  has  been  made  must  be  speci- 

BBent  of  error  is  not  susceptible  ol  pre-  fied.     Lee  v.  Trahan,  20  La.  Ann.  202. 

else  definition.     It  should  be  such  as  In  a  suit  on  an  account   where   the 

to  draw  the  mind  to  the  apprehension  matters    in    controversy    embrace    a 

of  the  particular  error  intended  to  be  number  and  variety  of  particulars  an 

relied  on.    But  what  shall  be  sufficient  assignment  that   *Mf  the  plaintiff  is 

for  this  purpose  still  remains  to  be  entitled  to  recover  anything,  the  ver- 

determined   upon  the  particular  cir-  diet  and    judgment  are   for  a  much 

cumstances  of  each  case."     Wheeler,  greater  sum  than   the   pleading  and 

J.,  in   Earle  v.  Thomas,  14  Tex.  583.  evidence  authorise,"  is  too  general  to 

See  Elliot  v.  Mitchell,  28  Tex.  105.  require  the  court  to  search  for  items 

BostatOBont  of  tlM  Bult. —  **  The  ob*  allowed  to  which  there  might   have 

ject  of  the  rules  is  to  so  present  the  been  a  defense.     Hicks  v.  Bailey,  16 

matter  raised  by  the  assignment  of  er-  Tex.  229^ 

ror  that  this  court  may  understand  Tazatiom  of  Costs. — ^An   assignment 

what  the  question  is  it  is  called  upon  that  judgment  was  rendered  for  $59.36 

to  decide  without  going  beyond  the  costs  of  suit,  when    it    should   have 

assignment  itself,  and  also  that  the  been   rendered    for  $10.97  only,  was 

party  excepting   may  be  confined  to  sufficient,   it  not  being   necessary  to 

the  objection  taken  at  the  time,  which  state   particularly   the    error    in    the 

must  then   have   been   stated  specif-  taxation,   as  the  court  takes  judicial 

ically.  Hinder  fr.Longworth,r  I  Wheat,  notice  of  the  practice  in  taxing  costs. 

(U.  S.)  199;   Canuien  v.  Doremus,  3  Ford  v.  Wright,  7  N.  H.  586^ 

How.  (U.  S.)  515;    Burton  v.  Driggs,  Approval  of  Claims.— On  appeal  from 

ao  Wall.  (U.  S.)  125."    Goff,  C.J.,  in  the  action  of  the  District  Court  in  ap* 
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Compurtd  with  AMignmenti  on  Motfon  for  V«w  Trial. — An  assignment  on 
appeal  must  be  more  specific  than  is  permissible  on  a  motion  for 
a  new  trial,  where  it  is  necessarily  hastily  prepared.^ 

In  Criminal  GaiM  there  has  been  manifested  a  disposition  to  deal 
leniently  with  general  assignments.* 

*.  Assignment  upon  the  Pleadings. — ^A  mere  allegation  of 
error  in  certain  pleadings  or  writs  constituting  a  part  of  the 
record  is  indefinite  and  insufficient.' 

Thus,  it  will  not  suffice  to  assign  as  error  that  the  court  erred 

proving  a  claim  against  an  estate,  an  59  N.  W.  Rep.  915;  Hiatt  v.  Kinkaid 

assignment  in  substance  that  the  court  (Neb.,  1894),  58  N.  W.  Rep.  700,  citing 

erred  in  approving  the  claim   is  suf-  Davis  v.  Getchell,  3s  Neb.   792;  Far- 

ficient,  as  the  case  does  not  admit  of  well  v,  Cramer,  38  Neb.  61;  Lyman  v. 

a  more  specific  designation  of  error.  McMillan,    8   Neb.    135;    Graham    v. 

Harper  v.  Stroud,  41  Tex.  367.  Hartnett,  10  Neb.  518. 

South  Carolina. — An  exception  as-  In  Texas. — The  grounds  in  a  motion 

signing  as  error  the  refusal  to  grant  a  for  a  new  trial  are  not  such  distinct 

motion  of  nonsuit  is  sufficiently  ex-  assignments  as  are   required   by  the 

plicit  and  not  obnoxious  to  the  rule  of  statute.     Brown  v.  Martin  (Tex.  1887), 

court  which   prohibits  an  exception  7  S.  W.  Rep.  68. 

from  being  a  mere  **  reference  back"  8.  Especially  in  capital  cases.    State 

to  an  exception  at  some  previous  stage  v.  Leehman,  2  S.  Dak.  171. 

of  the  trial.     Huggins  v.  Watford,  38  In  Montana  in  criminal  cases,  the  as- 

S.  Car.  504.  signment  of  errors  complaining  of  the 

"Errors  of  Law'*  or  "Othor  Errors."  insufficiency  of  the  evidence  is  not  re- 
— It  is  futile  for  an  assignment  to  quired  to  specifically  point  out  where- 
state  that  there  are  *'  other  errors,"  or  in  it  is  insufficient.  Territory  v.  Reh- 
•*  errors  apparent  of  record,"  or  **  cr-  berg,  6  Mont.  467. 
rors  of  law  occurring  at  the  trial."  In  a  Potition  for  Cortiorarl  in  a  crim- 
Daunhauer  t/. Hilton,  82  Ind.  531;  Bur-  inal  case,  the  assignment  "  to  which 
bank  v.  Dyer,  54  Ind.  392;  Booker  v,  proceedings  your  petitioner  alleges 
State,3Tex.  App.227;  Scoville  v.Chap-  error,"  following  a  statement  of  the 
man,  17  Ind.  470;  Barnard  v,  Graham,  facts  of  the  case,  was  held  too  general. 
14  Ind.  322;  Haskell  v.  Valley  County  Fleming  v.  State,  67  Ga.  767. 
(Neb.,  1894),  59  N.  W.  Rep.  680;  Mur-  In  a  Mnrdor  Case. — On  an  indictment 
phy  V.  Gould  (Neb.,  1S94),  59  N.  W.  for  murder  an  assignment  that  it  was 
Rep.  383,  citing  Lowe  z/.  Omaha,  33  error  to  allow  the  state  to  bring  out  in 
Neb.  587.  an  indirect  manner  from  the  wife  of  the 

Merely  Alleging  Jndgmont  Srronoons.  deceased  ''anything  that  had  tran- 
—The  statement  in  an  assignment  spired  between  herself  and  the  defend- 
that  "  whereas,  by  the  law  of  the  land,  ant,"  was  too  vague  and  general  to  be 
no  decree  for  relief  whatever  or  any  considered.  State  v.  Turner,  36  S. 
judgment  ought  to  have  been  given  Car.  534. 

against  the  said  C.  D.  in  favor  of  the  ■  In  Indiana  there  must  be  a  specific 

said  A.  B,"  is  only  the  formal  conclu-  assignment  of   errors  in  criminal  as 

sion  to  an  assignment,  and  is  insuf-  well  as  in  civil  cases.     Sturm  v.  State, 

ficient  in  itself  to  point  out  any  specific  74  Ind.  278. 

«rror.     Litchtenstadt  v.  Rose,  98  111.  3.  Glover    v,    Lyon,    57    Ala.    365; 

643.  Brahan     v.     Collins,     Minor     (Ala.) 

In  a  Chanoery  Oaio,  however,  the  169. 
assignment  that  the  records  and  pro-  **The  bill  and  amended  bill  were 
ceedings  are  otherwise  uncertain,  un-  not  sufficient  to  warrant  the  proceed- 
just,  and  illegal "  is  sufficiently  definite  ings  had  on  them ,"  and  "  the  proceed- 
to  present  for  consideration  all  the  ings  were  irregular,  informal,  and  in- 
objections  urged  against  the  decree  sufficient,  and  not  in  accordance  with 
and  proceedings  in  the  court  below,  the  rules  of  chancery  practice  "  is  too 
Blair  v»  Reading,  99  111.  600.  general.     Eslava  v.  Lepretre,  21  Ala. 

1.  Kirkendall  v.  Davis  (Neb.,  1894),  504- 
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in  overruling  the  plea,*  or  demurrer,*  or  exceptions,*  of  a  party, 
writhout  advancing  any  reasons  in  support  of  the  alleged  error. 
And  an  assignment  of  error  in  overruling  or  sustaining  the  de- 
murrer to  several  paragraphs  of  an  answer  will  fail  if  any  one 
paragraph  to  is  good  or  bad.'* 

c.  Assignment  upon  the  Evidence. — a  Gtnorai  AaiigiimeiLt  that 

the  court  erred  in  admitting  or  rejecting  certain  testimony  which 
was  objected  is  entirely  insufficient.* 


1.  Supreme  Councils.  Fidelity, etc., 
Co.,  63  Fed.  Rep.  48. 

Without  Stating  Oronnd. — An  assign- 
ment for  error  of  the  overruling  of  a 
plea  to  the  jurisdiction  when  the  rec- 
ord does  not  set  out  the  form  of  the 
plea,  and  it  is  not  stated  upon  what 
ground  it  was  overruled  cannot  be  con- 
sidered.    Morris  v,  Beall,  85  Ala.  598. 

But  an  assignment  that  *'  the  court 
erred  in  overruling  the  defendant's 
plea  to  the  jurisdiction"  was  held 
specific  enough  where  the  jurisdiction 
was  questioned  on  the  ground  of  the 
amount  involved.  Davis  v,  Burnett 
(Tex.,  1888).  7  S.  W.  Rep.  678. 

2.  State  V.  Scarborough,  55  Md.  345; 
State  V,  Norris,  70  Md.  91;  Paschal  v, 
Owen,  77  Tex.  583;  Dillingham  v. 
Teeling  (Tex.  Civ.  App.,  1894),  24  S. 
W.  Rep.  1094. 

Error  in  Bnstaining  Domnrrer. — But 
where  the  plaintiff  in  error  filed  a  pe- 
tition in  the  lower  court  to  reinstate  a 
case,  which  was  demurred  to  and  the 
demurrer  sustained,  an  assignment  of 
error  upon  the  judgment  sustaining 
the  demurrer  was  held  sufficiently 
specific.  Frierson  v,  Alexander,  74 
Ga.  666. 

8.  Connor  v,  Edwards,  36  S.   Car. 

563. 

In  Pennsylvania  an  assignment  that 
the  court  erred  in  dismissing  a  party's 
exceptions  to  the  master's  report,  not 
setting  them  out,  will  not  be  consid- 
ered. Bowers  v,  Bennethum,  133  Pa. 
St.  306. 

Several  Exceptions.— Where  there  are 
several  exceptions  an  assignment  that 
they  were  overruled  or  sustained  will 
not  be  sufficient.  Keowne  v.  Love, 
65  Tex.  152;  Cruse  v.  McQueen  (Tex. 
Civ.  App.,  1894),  25  S.  W.  Rep.  711. 
See  Miller  v,  Vernoy,  2  Tex.  Civ.  App. 
675.  Especially  where  some  are  well 
taken.  Texas,  etc.,  R.  Co.  v,  Dono- 
van (Tex.  Civ.  App.,  1893),  23  S.  W. 
^cp-  735*  But  an  assignment  upon 
the  sustaining  of  exceptions  to  a  plead- 
ing, giving  the  reasons  for  the  error, 


is  sufficient  where  the  judgment  shows 
that  but  one  of  the  exceptions  wae 
sustained.  Ware  v,  Griner  (Tex.  Civ. 
App. ,  1894),  26  S.  W.  Rep.  898. 

Pleadings  Nnmeroni. — An  assignment 
that  the  court  erred  in  overruling 
the  appellant's  exceptions  to  the 
pleadings  of  the  appellee  will  not  be 
considered  when  the  pleadings  are 
numerous  and  voluminous.  Interna- 
tional, etc.,  R.  Co.  V,  Leak,  64  Tex. 

654. 

Overruling  of  General  and  Speoial  Ex- 
ceptions.— The  assignment  "  the  court 
erred  in  overruling  the  defendant's 
general  and  special  exceptions  to  the 
plaintiff's  original  petition"  was  too 
general  to  present  any  question  except, 
perhaps,  the  sufficiency  of  the  petition 
upon  general  demurrer.  Brown  v. 
Durham,  3  Tex.  Civ.  App.  244. 

4.  Williamson  v.  Brandenberg,  6 
Ind.  App.  97;  Ketcham  v,  Barbour, 
102  Ind.  576;  Noe  v.  Roll,  134  Ind.  115. 

Assignments  on  Several  Paragraphs. — 
The  assignment  **that  the  court  erred 
in  overruling  the  demurrers  to  the 
second  and  fourth  paragraphs  of 
amended  answer  and  each  of  them," 
was  sufficient  to  present  the  ruling 
upon  the  demurrers  with  reference  to 
the  paragraphs  jointly  and  severally. 
Funk  V,  Rentchler,  134  Ind.  68. 

6.  Dingle  v,  Swain,  15  Colo.  120; 
Franz  Falk  Brewing  Co.  v,  Mielenz, 
5  Dak.  Ter.  136;  Hawes  r.  Twogood, 
12  Iowa  582;  Garrett  v.  Wells,  63  Iowa 
256;  Albrosky  t'.  Iowa  City,  76  Iowa 
301;  Blocker  v,  Schoff,  83  Iowa  265; 
Armstrong  v,  Killen,  70  Iowa  51; 
Chandler  v.  Knott,  86  Iowa  113;  North- 
ern Pac.  Terminal  Co.  v,  Lowenberg, 
II  Oregon  286;  Herbert  v.  Dufur,  23 
Oregon  462;  Johnson  v.  Fanno,  23 
Oregon  514;  Archbishop  v.  Hack,  23 
Oregon  536;  Cortelyou  v,  Maben  (Neb., 
1894),  59  N.  W.  Rep.  94;  Lyman  v, 
McMillan,  8  Neb.  135;  Burlington,  etc., 
R.  Co.  V,  Harris,  8  Neb.  140;  Burwell 
V,  Sneed,  104  N.  Car.  118. 

An    assignment   that    *'the    court 
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The  particular  evidence  must  be  pointed  out,  and  the  court 

not  left  to  search  for  it  through  a  voluminous  record.^ 

By  BcfertAoe. — And  generally  the  evidence  will  not  be  sufficiently 
designated  by  the  statement  *^  as  shown  by  the  bill  of  exceptions, 
or  record,  or  statement  of  facts,"  •  or  a  mere  reference  to  the 

erred   in   admitting  evidence   ti   the  have  had  any  difficulty  In  finding  or 

defendant  receiving  property  at  dates  understanding  the  matters  assigned 

subsequent  to  the  receiving  on  which  for  error.     Gilpin  v,  Gilpin,   12  Colo, 

and  for  which  he  was  convicted  "  was  504,     But  see  Colorado  Cent.  R.  Co.  v, 

too  general.     Berneker  v.  State(Neb.i  Smith,  5  Colo.  160, 

i994)t  59  N.  W.  Rep.  37a.  lA  X»aMf  the  assignment  *'  that  the 

yarianes.-«An    assignment    on    the  court  erred  in  ruling  out  the  evidence 

ground  of  variance  should  specify  the  offered  by  A.  B.  [the  plaintiff  in  error] 

evidence.     Davidson  v.  Oregon,  etc..  on  the  trial  of  said  action,  to  which 

R.  Co.,  II  Oregon  136.  said  A.  B.  at  the  time  excepted,"  is 

RsUvaacy. -^  An    assignment    upon  sufficiently  specific.    Shepard  v.  Haas, 

evidence  should  specifically  set  forth  X4  Kan.  443.     See  also  Dahee  v.  Black- 

the  evidence  and  show  its  relevancy  burn,  11  Kan.  190. 

and  materiality.     But  where  the  ques-  la  Haw  York,  a  specification  in  the 

tions  themselves  suggest  with.sufficieat  notice  of  appeal  that  "the  board  of 

distinctness  and  certainty  the  nature,  claims  erred    in    receiving    evidence 

meaning,  relevancy,  and  materiality  against  the  objection  and  exception  of 

of  the  evidence  proposed,  this  is  not  the  claimant "  is  sufficient  to  raise  the 

essential.     Watts  v.  Warren,  loS  N.  question  of  the  admissibility  of  the 

Car.  514.  evidence  objected  to,  where  the  record 

Isveral  014eotioiis.-^An  assignment  does  not  show  that  any  other  evidence 

upon  the  admission  in  evidence  of  a  was  objected  to.     McDonald  v.  State, 

writing  which  was  objected  to  on  sev-  lay  N.  Y.  1$. 

eral  grounds,  which  did  not  specially  1.  Missouri, — McGarry  v.  Missouri 

point  out  the  objections,  was  insuf-  Pac.  R.  Co,,  36  Mo.  App.  340;  Gibo- 

ficient.     Burnett    v.    Friedenhaus,    a  ney  v*  German  Ins.  Co.,  48  Mo.  App. 

Tex.  Civ,  App.  596.     An  assignment  185. 

embracing  eight  objections  to  differ-  A0»j0J,— State  v.  Durein,  46  Kan. 

ent  and  distinct  portions  of  testimony  695, 

whollv  disconnected  is  too  general  for  Minnesota ^-^'^9^  v.  St,  Paul  (Minn,, 

consideration.      Haibert    v.    Carroll:  X894),  57  N.  W.  Rep.  928. 

(Tex.  Civ.  App.,  1894),  25  S.  W«  Rep.  Ne^trnska.  —  Kirkendall     v.     Davis 

xios.  (Neb.,    1894),    59    N.    W.    Rep.    917; 

Overmliiif  Ol^eolioiis  to  OrMSoesam*  Wiseman  v.  Ziegler  (Neb.,  1894),  60 

ioatiOB,  slo.^^Where  the  bill  of  excep*  N.    W.    Rep.     320;    Wonderlich     v. 

tions     included     a      large     amount  Walker  (Neb.,  1894),  60  N.  W.  Rep. 

of   evidence  and    cross-examination,  103;    Bloedel    v.   Zimmerman  (Neb., 

an  assignment  **that  there  was  error  1894),  60  N.  W.  Rep.  6;  Hiatt  tr.  Kin- 

in    allowing    the    cross-examinations  kaid  (Neb.,  1894),  58  N,  W.  Rep.  700, 

and   introduction    of    evidence,    and  citing  Lowe  v.  Omaha,  33  Neb.   590; 

overruling    plaintiff's    objections,    as  Tomer     v.    Densmore,    8    Neb.    3S4; 

set  forth  m  bill  of  exceptions,  No.  i,"  Shaffer  v,  Maddox,  9  Neb.  30$;  Mc- 

was  too  general,    Wilson  t^.  Hillhouse,  Cormick  v,   Drummett,  9  Neb.    384; 

14  Iowa  199.  Birdsall  V.  Carter,  ix  Neb.  143;  Cook  v. 

Important  Questions. — But  the  court  Pickret,  20  Neb.  435.  See  Gregory  v. 
declined  to  ignore  errors  in  rulings  Kaar,  36  Neb.  533. 
upon  points  of  evidence,  although  not  8.  State  v.  Chapman,  x  $.  Dak.  414; 
assigned  with  sufficient  specificness,  Forth  Worth,  etc.,  R.  Co.  v,  Downie, 
where  they  were  important,  and  the  8a  Tex.  383;  Miller  v.  Vemoy,  a  Tex. 
counsel  for  the  ether  party  had  argued  Civ.  App.  675;  Mitchell  c.  Mitchell,  84 
the  objections  in  their  first  brief,  and  Tex.  303;  Robertson  7.  Coates,  i  Tex. 
the  printed  abstract  contained  an  in*  Civ.  App.  664;  Merchants'  Union, 
dex  to  the  testimony  of  each  witness,  etc.,  Co,  v.  Rice,  70  Iowa  14:  Dun- 
so  that  neither  court  nor  counsel  could  combe  v.  Powers,  75  Iowa  185;  Sher- 
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pages  of  the  record,*  or  to  the  name  of  the  witness;*  but  the  as- 
signment should  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected,^  or  at  least  the  rulings  should  be  set  out  in 
such  a  manner  that  the  court  can  see  what  the  question  was,  how 
it  arose,  and  how  the  objection  was  taken  and  the  exception 
saved.* 

man  v,  Shaw,  9  Nev.  148;  Corbett  v.  evidence  should  have  been  excluded 
Job,  5  Nev.  201.  as  privileged  communications  be- 
But  in  Nevada  before  this  particu-  tween  attorneys  and  clients"  is  too 
larity  was  required  by  statute  the  general.  Scarritt  Furniture  Co.  v. 
court  was  more  lenient  in  overlooking  Moser,  48  Mo.  App.  543. 
the  want  of  an  assignment.  Gillig  v.  In  Iowa  the  name  of  the  witness  of 
Lake  Bigler  Road  Co.,  2  Nev.  214.  whom  the  questions  were  asked  is  not 
See  also  Hoopes  v,  Meyer,  i  Nev.  433.  material.       Union     Bldg.    Assoc,    v. 

Interrogatories  Boferredto  by  Kumber.  Rockford  Ins.  Co.,  83  Iowa  647. 
— Where  errors  are  assigned  upon  the  8.  Supreme  Council  v.  Fidelity, 
admission  in  evidence  of  answers  to  etc.,  Co.,  63  Fed.  Rep.  48. 
certain  interrogatories,  the  assign-  In  Pennsylvania,  by  rule,  specifica- 
ment  referring  to  them  by  number,  tions  upon  the  admission  or  exclusion 
but  in  the  abstract  the  questions  and  of  testimony,  not  quoting  the  full  sub- 
numbers  are  not  preserved  by  number  stance  of  the  bill  of  exceptions,  nor 
biit  are  presented  in  condensed  and  setting  forth  a  copy  of  it  in  imme- 
narrative  form,  the  errors  will  not  be  diate  connection  with  the  specification, 
reviewed.  Bern  v,  Bern  (S.  Dak.,  will  not  be  considered.  Hultz  v, 
1893).  55  N.  W.  Rep.  1102.  Com.,  3  Grant's  Cas.  (Pa.)  61;  Himble- 

1.  Moxley  v,  Haskin,  39  Kan.  653;  wright  v.  Armstrong,  25  Pa.  St.  428; 
following  State  v,  McCool,  34  Kan.  Schwenk  v.  Montgomery  County,  26 
613:  Green  v.  Wright,  36  Mo.  App.  Pa.  St.  281;  Noar  v.  Gill,  iii  Pa.  St. 
298.  Thus  the  following  specification  488;  Battles  v.  Sliney,  126  Pa.  St.  460; 
was  held  insufilcient:  **  The  objections  Warfel  v.  Knott,  128  Pa.  St.  528.  See 
and  exceptions  made  to  the  action  of  Gates  v»  Watt,  127  Pa.  St.  20;  Rundell 
the  trial  court  in  admitting  and  re-  v,  Kalbfus,  125  Pa.  St.  123;  Logan  v, 
fusing  evidence  offered  by  the  plain-  Friedline  (Pa.,  1888),  14  Atl.  Rep. 
tiffs  and  objected  to  by  the  defendants  343;  Cornish  v.  Hooker,  141  Pa.  St. 
appear  particularly  on  pages  29,  30,  138;  Arnold  v.  Blabon,  147  Pa.  St. 
34,  43  .  .  .  of  the  record.  Those  372;  Kramer  v,  Winslow,  154  Pa.  St. 
which  I  desire  particularly  to  call  the  637;  McElroy  v.  Braden,  152  Pa.  St. 
attention  of   this  court  to  are  to  be  78. 

found    on    pages     43,    63,    64,"    etc.  An  assignment  of  error  upon  the 

Schultz  V,  Moon,  33  Mo.  App.  329.  refusal  to  strike  out  all  of  a  witness's 

Only  QnoBtion  Presontod  on  Page  So-  testimony  and  reciting  only  a  portion 
forredto. — But  an  assignment  that  the  of  it  is  insufilcient.  Miller  v.  Wind- 
court  erred  in  admitting  and  exclud-  sor  Water  Co.,  148  Pa.  St.  429. 
ing  testimony  as  shown  on  a  certain  An  assignment  of  error  in  the  ad- 
page  of  the  record  was  sufficient  mission  of  evidence  must,  by  rule, 
where  the  error  assigned  was  the  show  the  answer  to  the  question  ob- 
only  question  presented  on  that  page,  jected  to.  Van  Home  v,  Dick,  151 
Darner  v.  Daggett,  35  Neb.  695.  Pa.  St.  341. 

Beference  Baqtdjred. — But  though   it  4.  Green   v,  Wright,   36  Mo.  App. 

will  not  be  sufficient  of   itself,  there  298;  State  v.  Chapman,  i  S.  Dak.  414; 

should  be  such  a  reference.     Jackson-  Wylie   v,   Mansley,   132    Pa.   St.    65; 

ville,  etc.,   R.  Co.  v.  Griffin,  33  Fla.  Rosenthal   v,   Ehrlicher,   154   Pa.    St. 

602;  Bell  V,  Pavey,  7  Ind.  App.  19.  396.     See  Machette  v.  Wanless,  2  Colo. 

2.  Royse   n.   May,  93   Pa.  St.   454;  Ter.  169. 

Adler  v.  Cloud  (S.  Car. ,  1894),  20  S.  £.  Objeotioni  Set  Out  in  Bill  of  Exooptions. 

Rep.  393.  — When  the  specific  objections  to  evi- 

M^Uegod  Commnnioations.  —  An  as-  dence  received  have  been  set  out  in 

signment  that  "  most  of  the  testimony  the  bill  of  exceptions,  it  is  not  neces- 

of  witnesses  C.  and  H.  admitted   in  sary  to  repeat  them  in  the   assign- 
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d.  Assignment  upon  Requests  and  Instructions— e«Bmi 

Hole. — That  the  court  erred  in  granting  or  refusing  to  grant  cer- 
tain instructions  requested  by  a  party,  or  in  its  charge  voluntarily 
given,  does  not  constitute  a  sufficiently  specific  assignment ;  but 
the  particular  portion  containing  the  alleged  error  must  be  set 
out,  or  why  there  was  error  in  refusing  the  request  shown.  ^ 

ineot,   but   it    is    sufficient  to  assign  Fry  v.  Currie,  91  N.  Car.  436;  Bost  v. 

•error  generally  in  the  admission  of  Bost,  87   N.   Car.  4S1;    Pleasants    v. 

such  evidence.     Norwood  v,  Cobb,  30  Raleigh,  etc.,  R.  Co.,  95  N.  Car.  19s; 

Tex.  588.  State  v.  Nipper,  95  N.  Car.  653;  Bar- 

ttaUng  ths  QutitiOBi. — In  Florida  an  ber  v.  Roseboro,  97  N.  Car.  192;  Bog* 

assignment  that   the  court  erred    in  gan  v.  Home,  97  N.  Car.  268;  Sellers 

overruling  the  objections  to  the  ques-  v.  Sellers,  98  N.  Car.  13;   Caudle  v. 

tions  put  to  a  witness  without  stating  Fallen,  98  N.  Car.  411;  Leah  v.  Cov- 

the  questions  is  not  sufficient.    Hodge  ington,  99  N.  Car.  559.     See  Lindsey 

V,  State,  26  Fla.  il.  v.    Sanderlin,    104    N.    Car.    331.      A 

In  Iowa  the  law  does  not   require  ''broad-side"  challenge  to  the  charge 

the  question  to  be  embodied  in  the  as-  of  the  court  is  defective.      State  v, 

signment.     It  is  not  the  province  of  Frizell,  iii  N.  Car.  722. 
the  assignment  to  contain  the  part  of         Texas. — Johnson   v.    Alexander,   14 

the   record   relied   upon   as    showing  Tex.  382;  Elliot  v.  Mitchell,  28  Tex. 

<error.     Union  Bldg.  Assoc,  v.  Rock-  105;    International,    etc.,   R.    Co.    v. 

ford  Ins.  Co.,  83  Iowa  647.  I^ak,  64  Tex.  654;  Martin-Brown  Co. 

1.  California, — Dale    v,    Purvis,    78  v.  Wainscott,  66  Tex.  131;  Cannon  », 

Cal.  113.  Cannon,  66  Tex.  682;  Hughes  v.  Gal- 

Colorado. — Martin  v.  Hazzard  Pow-  veston,    etc.,    R.    Co.,   67    Tex.    595 

der  Co.,  2  Colo.  596.  Blake    v,    Hamburg-Bremen    F.    Ins. 

Connecticut, — Simmonds  v.  Holmes,  Co.,  67  Tex.  160;  Black  well  v.  Hunnl 

61  Conn.  I.  cutt,  69  Tex.   273;    Belton   Compresf 

Georgia. — Williams  v.  State,  69  Ga.  Co.  v.  Saunders,  70  Tex.  699:  King  v. 

II.  Harter.  70  Tex.  579;  Low  r.  Tandy 

Indiana. — Robinson   v.    Hadley,    14  70  Tex.  745;  Gross  v.   Hays,  73  Tex. 

Ind.  417;  Home  v.  Williams,  23  Ind.  515;  Freiberg  v.  Johnson,  71  Tex.  558 

37.  Miller  v.   Vernoy,  2  Tex.  Civ.  App. 

Michigan. — People  v.  De    Fore,   64  675;  Gregory  v.  Coleman,  3  Tex.  Civ. 

Mich.  693.  App.    166;     Lambert    v.    Williams.   2 

Oregon. — Jensen  v.  Foss,  24  Oregon  Tex.    Civ.    App.    413;    International, 

158.  etc.,   R.  Co.   V.  Hinzie.  82  Tex.  623; 

Pennsylvania. — Cramer    v.    Carlisle  Schneider    v.   McCoulsky  (Tex.    Civ. 

Bank,  2  Grant's  Cas.  (Pa.)  267;  Zerbe  App.,    1894),     26    S.    W.    Rep.    170; 

V.  Miller,  16  Pa.  St.  488.  Alamo  F.  Ins.  Co.  v.  Lancaster  (Tex. 

South  Carolina. — State  v.  Gilreath,  Civ.  App.,  1894),  28  S.  W.  Rep.  126. 
16  S.  Car.  105.  United  States. — Lucas  v.  Brooks,  18 

Iowa. — Harmon  v.  Chandler.  3  Iowa  Wall.  (U.  S.)  436. 
150:  State  V.  Sater,  8  Iowa  420;  Hawes        Merely  I>ssignating  Kind  of  Error.— 

V.   Twogood,    12   Iowa   582;    Peck   v.  *'  It  is  not  enough  to  state  that  there 

Hendershott,    14   Iowa  40;    Betts    v.  was  error  generally,  for  that  might  as 

Glenwood,  52  Iowa  124.  well  be  inferred  from  the  mere  fact  of 

North  Carolina. — McDonald  v.  Car-  an  appeal.     Nor  is  it  enough  to  aver 

•son,  94  N.  Car.  497;  Suttle  v.  Falls,  98  an  error  in  instructing,  for  that  would 

N.  Car.  393;  Hammond  v.  Schiff,  100  be  to  name  the  kind  of  error,  but  not 

N.    Car.    161;    Dugger   v.   McKesson,  the  error.     Nor  to  say  it  was  in  re- 

100  N.  Car.    i;  Hinson  v.  Powell,  109  fusing  to  instruct,  for  that  too  would 

N.  Car.   534;  Davis  v.  Duval,  112  N.  only  be  to  classify,  not  to  describe  it. 

Car.  833;  Carlton  v.  Wilmington,  etc..  Nor  to  allege  that  it' was  in  charging 

R.  Co.,  104  N.  Car.  365;  McKinnon  v.  the    jury,    for    that    only    gives    the 

Morrison,    104    N.    Car.    354,    citing  names   of    a    class    of    propositions. 

Lytle  V.  Lytle,  94  N.  Car.  522;  Will-  which  class  might  include  a  hundred, 

iams  V.    Johnston,   94    N.   Car.   633;  In  none  of  these  statements   if  the 
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Where  the  Charge  or  Inftmotion  U  Lengthy  or  contains  several  proposi- 
tions, there  should  be  a  separate  specification  to  each  part  of  the 
charge  which  is  alleged  to  be  erroneous ;  or,  at  least,  if  several 
propositions  are  brought  into  one  assignment,  it  must  be  alleged 
that  there  was  error  in  giving  or  refusing  each  severally  of  the 
propositions  challenged.* 

error  pointed  out,  but  is  only  said  to  R.  Co.  v,  Ives»  144  U.  S.   408.     See 

be  one  which  will  be   found  in  the  Van  Stone  v,  Stillwell,  etc.,  Mfg.  Co., 

class  or  kind  called  errors  of  instnic-  142  U.  S.  128. 

tion,  or  of  refusing  to  instruct,  or  of  Inaaffiolent  Designation. — Where  the 
charging,  as  the  case  may  be."     Per  only  designation  of  instructions,  the 
Darwin,  J.,  in  McAlmond  v.  Adams,  i  manner  of  giving  which  is  assigned 
Wash.  Ter.  230.  for  error,  is  an  allusion  to  them  in 
Misleading. — The   assignment   **  the  some  affidavits  attached  to  the  motion 
charge  of  the  court  below,  as  a  whole,  for  a  new  trial,  which  are  not  further 
was    misleading  '*    is    not    sufficient,  authenticated,  and  not  incorporated  in 
Udderzook  v.  Harris,  140  Pa.  St.  236.  the  bill  of  exceptions,  the  assignment 
Charging     Abstractly.  —  The     court  will  not  be  considered.      Hewitt    v^ 
erred    in     its     charge     "because    it  Commercial  Banking  Co.  (Neb.,  1894),. 
charges  the  law  in  the  abstract,  and  59  N.  W.  Rep.  693.     But  where  an  as- 
does  not  apply  it  to  the  facts  of  the  signment   upon   instructions   was  re- 
case  "  is  too  general  for  consideration,  ferred  to  in  argument,  and  the  theor3r 
Holman  v.  Herscher  (Tex.,  1891),  16 S.  of  the  case,  as  inconsistent  with  the 
W.  Rep.  984.                    '  instructions  given,  and  calling  for  in- 
Qaestions    of    Fact.  —  **The     court  structions  refused,  was  elaborately  ar- 
charged  the  jury  upon   questions  of  gued,  the  assignment  was  not  waived^ 
fact,"  not  pointing  to  the  specific  parts  although   it  was  not  specifically   dis- 
of  the  charge,  is  too  general  an  assign-  cussed.     Clark  v.  Ralls,  50  Iowa  275.. 
ment.     Brewington  v.  Patton,  i  Iowa  Theory  of   Initrnotioni. — An   assign- 
121.  ment  that  the  court  erred  "in  adopt- 
Hot  Supported  By  the  Evidenoe. — An  ing  the  theory  announced  throughout 
assignment  upon  an  instruction  as  un-  the  instructions  given  on  the  part  of 
warranted  by  the  evidence  will  not  be  the  defendants,*'  *'  that  the  transaction 
considered   where    the   latter    is   vo-  could  not  amount  to  a  mortgage  un- 
luminous  and   it   is   not   pointed  out  less,   etc.,"    was    too    general.      The 
wherein  it  was  insufficient  to  justify  theory  must  have  been  expressed  in 
the  instruction.     Sage  v»  Tucker,  51  certain  language  and  exception  taken 
Mo.    App.    336.      An    exception   to  a  to  that  language.     Dififerent  theories 
charge  by  the  court  below  that  there  may  be  derived  by  different  persons 
was  no  evidence  of  fraud  should  point  from   the   same   language.      Bogk  v, 
out   the    evidence   in  support  of    it.  Gassert,  149  U.  S.  17. 
Giles  V.  Hunter,  103  N.  Car.  194.  1.  Vider  v,   O'Brien,  62  Fed.  Rep. 
The  assignment  '*  the  court  erred  in  326;  Hoyt  v,  Macon,  2  Colo.  502;  Swift 
submitting  to  the  jury  a  question  of  v,  Mulkey,  17  Oregon  532;  Thompson 
fact  about  which  there  is  no  evidence,"  v.  New  York  L.  Ins.  Co.,  21  Oregon 
without  stating  what  the  question  was,  466;  Dallas,  etc.,  R.  Co.  v.   Able,  72 
was    not    entitled    to    consideration.  Tex.  150;  Enright  v,  Atlanta,  78  Ga. 
Sweeney  V.  Ten  Mile  Oil,  etc.,  Co.,  130  288,   citing  Thompson   v.    Feagin,  60 
Pa.  St.  193.  Ga.  82. 

An  assignment  based  upon  a  refusal  Long  Extraots. — Where  long  extracts 

of  the  court  to  charge  generally  that  of  the  charge  are  assigned  for  error, 

under  the  evidence  there  was  no  right  it  is  the  duty  of  counsel  to  specify 

of  recovery,  was  not  specific  enough  what   part  is  erroneous.      Malone  v, 

to  raise  the  question  whether  a  dece-  Robinson,  77  Ga.  719.   See  Georgia  R. 

dent,  upon  whose  wrongful  death  the  Co.  v.  Olds,  77  Ga.  673.     If  this  is  not 

action  was  founded,  left  any  one  de-  done  and  some  parts  of  the  extract  are 

pendent   upon-  him    for   support,   by  correct,  the  judgment  will  not  be  re- 

whom   only,    by    statute,    the    action  versed.     Grace  v,  Martin,  83  Ga.  245. 

could  be  maintained.     Grand  Trunk  And  where  the  charge  was  lengthy, 
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Bpedfleatiea  for  Sack  Initraetiea. — Likewise  it  will  be  entirely  insuf- 

ficie^t  for  one   specification  to  embrace  allegations  of  error  in 

more  than  one  instruction^  and  such  a  specification  will  not  be 
considered  by  the  court.* 

And  it  is,  in  principle,  a  like  violation  of  rule  to  assign  for  error 

several  instructions,  designating  them  by  number  only,  as,  "  the 
court  erred  in  granting  instructions  one,  two,  three,"  etc.* 

containing   many  separate  and   inde-  Civ.    App.   596;    Sanburn  v.   Deal,   3 

pendent  instructions,  and  the  assign-  Tex.  Civ.  App.  385;  Tugglev.  Hughes 

ment  of   it  for  error  mentioned  only  (Tex.  Civ.  App.,  1894),  28  S.  W.  Rep. 

one  instruction  specifically,  the  court  61;  Sanger  v.  Noonan  (Tex.  Civ.  App., 

did  not  feel  called  upon  to  notice  any  1894),    27   S.   W.   Rep.  1056;  Western 

other.     Sanford  v.  Gates,  38  Kan.  405.  Union    Tel.    Co.    v.    Hill    (Tex.    Civ. 

Anignmenti  on  Eaoh  Sentenee. — As-  App..  1894),  26  S.  W.  Rep.  252;  West- 

signments  are  not  sufficiently  specific  ern  Union  Tel.  Co.  v.  Murray  (Tex. 

which  allege  error  in  the  charge  sen-  Civ.  App.,   1894),  26  S.  W.  Rep.  996, 

tence  by  sentence,  consecutively,  and  citing  Robinson  v.  Moore,  i  Tex.  Civ. 

omitting   very   little   of    the    charge.  App.  93. 

Finch  V.  Karste,  17  Mich.  20.  See    Taylor   v.    Albermarle    Steam 

Refaial  to  Oivo  Imtmotioni  Asked. —  Nav.  Co.,  105  N.  Car.  484. 

The  assignment  that  the  court  erred  in  *'  In  principle,  there  can  be  no  dif- 

refusing  to  give  the  jury  the  several  ference  whether  errors  as  to  instruc- 

instructions  asked  by  the  defendant's  tions  are  assigned  in  gross,  or  to  the 

counsel  was   too  general  for  consid-  same  instructions  numbered  one,  two, 

eration   where   the   instructions  con-  three,  etc.,  from  first  to  last.     It  is  a 

tained  six  paragraphs  relating  to  at  like  violation   of   this  principle,  less 

least  two  distinct  defenses.     Howard  only  in  degree,  to  assign  error  to  only 

V,  Kopperl,  74  Tex.  494.  a  part  of  the  instructions  coupled  as 

1.  Howard  v.  Colquohoun,  28  Tex.  one,  two,  three,  etc.,  thougli  such 
134;  Halbert  v.  Carroll  (Tex.  Civ.  enumeration  may  not,  in  fact,  cover 
App.,  1S94),  25  S.  W.  Rep.  1102;  all  the  instructions  given  or  refused." 
Mitchell  V.  Mitchell,  84  Tex.  303,  Ht-  Per  Ryan,  C.  in  Hiatt  v.  Kinkaid 
ing  Blake  v.  Hamburg-Bremen  F.  (Neb.,  1894),  58  N.  W.  Rep.  700.  See 
Ins.  Co.,  67  Tex.  160.  See  Blair  v.  Reed  v.  Wood  (Neb.,  1894),  60  N.  W. 
Madison  County,  81  Iowa  313;  Moffatt  Rep.  909. 

V,  Fisher,  47  Iowa  473.  SnbdiTisioni. — The  assignment  "the 

One  Proposition. — But  an  assignment  court  erred  in  refusing  to  give  subdi- 

that   the   court  erred   in   refusing   to  visions  I,  2,  3,  and  4  of  the  special 

^ive  several  instructions  and  each  of  charge,*'  where  the  subdivisions  were 

them,    is    sufficiently  specific    where  really  distinct  propositions,  was  too 

they  present  but  a  single  proposition,  general  for  consideration.     Holman  v, 

Hathaway  v.  State  Ins.  Co.,  64  Iowa  Herscher  (Tex.,  1891),  16  S.  W.  Rep. 

229.  984* 

2.  Kurtz  V,  Haines  (Pa.,  1888),  15  In  Iow»  a  single  specification  may 
Atl.  Rep.  716;  Com.  v,  Schmous  (Pa.,  contain  more  than  one  instruction,  if 
1894),  29  Atl.  Rep.  644.  they  are  designated  by  number.    Per- 

Tfxas, — Missouri    Pac.    R.    Co.    v.  haps  it  would  be  more  convenient  to 

Tames  (Tex.,  1888),  10  S.  W.  Rep.  332;  assign  each  separately,  but  it  would 

Ft.  Worth   V.   Johnson,  84  Tex.   137;  hardly  be  more  specific.     Sherwood  v. 

Harris  v.  Daugherty,  74  Tex.  i;  Gal-  Snow,  46  Iowa  481;    Clark  v.   Ralls, 

veston,  etc.,  R.  Co.  v.  Matula  (Tex.,  50  Iowa  275;  Kendig  v.   Overhulser, 

1892),   19  S.  W.    Rep.    376;    Harrison  58   Iowa   195;    Wood  v,   Whitton,  66 

Macti.  Works  v.  Templeton,  82  Tex.  Iowa  295;  Hammer  v.  Chicago,   etc., 

443;  Texas,  etc.,  R.  Co.  v,  Donovan,  R.  Co.,  70  Iowa  623.     But  see  Wicke 

86  Tex.   378,  affirming  23  S.  W.  Rep.  v,  Iowa  State  Ins.  Co.  (Iowa,  1894),  57 

735;  Campbell  v,  Cornelius  (Tex.  Civ.  N.  W.  Rep.  632. 

App.,  1893),  23  S.  W.  Rep.  117;  Wag-  In  Mioliigan  an  assignment  upon  the 

goner  v.  Daniels,   4  Tex.   Civ.  App.  refusal  to  give  each  and  every  one  of 

354;  Burnett  v.  Friedenhaus,  a  Tex.  the  defendant's  requests  is  sufficiently 
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And  even  in  the  few  states  where  the  practice  of  assigning 
errors  in  several  instructions  en  masse  is  permissible,  the  assign- 
ment will  not  be  examined  further  after  it  has  been  ascertained 
that  there  was  no  error  in  the  ruling  on  one  of  the  instructions.^ 

Vo  Error  in  Part  of  Charge. — Similarly,  the  discovery  of  no  error  in 
part  of  a  charge  will  preclude  a  further  investigation  of  an 
assignment  of  error  in  the  whole  charge.* 

A  KofBrtnoo  to  a  bill  of  exceptions  which  is  not  a  more  distinct 
specification  than  would  be  a  general  reference  to  the  charge  of 
the  court  will  not  aid  the  assignment.' 

specific.     *' This  applies  to  each   re-  sufficient.     Pratt  v.  Burhans,  84  Mich, 

quest  separately;  and  no  good  reason  487. 

is  perceived  for  repeating  each  re-  Where  an  exception  to  a  charge  was 
quest  in  the  assignments,  which  would  **to  the  giving  of  which,  and  to  the 
only  tend  to  prolong  the  record  with-  giving  of  each  part  thereof,"  and  the 
out  lending  any  perspicuity  to  the  court  was  not  able  to  say  no  part  was 
errors  assigned."  People  v,  De  Fore,  sound,  it  was  not  sufficient.  Meeker 
64  Mich.  693.  But  assigning  several  v,  Gardella,  i  Wash.  139. 
requests  by  number  is  insufficient  if  it  8.  Shuroard  v.  Johnson,  66  Tex.  70; 
is  intended  that  the  assignment  should  McClure  v,  Sheek,  68  Tex.  426. 
be  taken  distributively.  People  v.  Too  Lengthy  to  Copy. — An  assign- 
Sweeney,  55  Mich.  586.  ment  referring  to  an  error  thus:  "The 

1.  Indiana, — Kackley  v*  Evansville,  ruling  of  the  court  in  refusing  to  give 
etc.,  R.  Co.,  7  Ind.  App.  169;  Hind-  the  special  instructions  asked  by  de- 
man  V,  Timme  (Ind.  App.  1893),  35  fendant's  counsel,  and  to  which  the 
N.  E.  Rep.  X046:  American  F«  Ins.  Co.  court  is  respectfully  referred  because 
V.  Lisk  (Ind.  App.,  1894),  36  N.  E.  too  lengthy  to  copy  in  this  assign- 
Rep.  659;  Mock  V.  Munice  (Ind.  App.,  ment,"  citing  pages  of  the  transcript, 
1894),  32  N.  E.  Rep.  281.  is  clearly  waived  and  abandoned  by  its 

Nebraska, — Hiatt  v,  Kinkaid  (Neb.,  very  terms.  **  If  they  are  *  too  lengthy 

1B94),  58  N.  W.  Rep.  700;  Berneker  v.  to  be  copied  in  this  assignment,'  or  at 

State  (Neb.,  1894),  59  N.  W.  Rep.  372;  least  to  be  summarized  therein  by  the 

Murphy  v.  Gould  (Neb.,  1894),  59  N.  appellant,  it  would  seem  that  they  are 

W.   Rep.  383;  Hewitt  v.  Commercial  too  lengthy  for  consideration  and  dis- 

Banking  Co.  (Neb.,   1894),  59  N.  W.  cussion  by  this  court  under  the  rules 

Rep.,  693;  Jenkins  v,  Mitchell  (Neb.,  of  the   Supreme   Court."     St.   Louis, 

i894}>  59  N.  W.  Rep.  90;  McDonald  v,  etc.,   R.   Co.  v,  McClain,  80  Tex.  85, 

Bowman  (Neb.,  1894),  58  N.  W.  Rep.  citing  Dallas,  etc,  R.  Co.  v.  Able,  72 

704;  Stephenson  t^.  Flagg  (Neb.,  1894),  Tex.    153;  St.    Louis,   etc.    R.  Co.  v, 

59  N.  W.  Rep.   785;  Armann  v.   Buel  Johnston,  78  Tex.  536;  Gulf,  etc.,  R. 

(Neb.,    1894),    59    N.    W.   Rep.    515;  Co.  v.  Redekcr,  67  Tex.  181. 
Meyer  9.  Union  Bag,  etc.,  Co.  (Neb.,         But  in  Michigan^  where  a  general 

1894),  59  N.  W.  Rep.  696;  Beatrice  v.  assignment  upon  the  instructions  was 

Reid  (Neb.,  1894),  59  N.  W.  Rep.  770;  objected  to,  the  court,  Christiancy,  J., 

Wonderlich  V.  Walker  (Neb.,  1894),  60  said:     **  The    assignment    of    errors 

N.  W.  Rep.  103;  Hedrick  v.  Strauss  clearly  refers    to   the    bill,  which   is 

(Neb.,  1894),  60  N.  W.  Rep.  928.     See  thus,  in  effect,  made  part  of  it.     By 

Tagg  V.  Miller,  10  Neb.  442.  this  reference  the  errors  complained 

Coatra — Missouri, — But  such  is  not,  of  become  as  certain  and  specific  as  if 

and  never  has  been,  the  practice  in  the  assignment  bad   repeated  each  of 

Missouri.  Weber  v.  Kansas  City  Cable  these  separate  requests,  refusals  and 

R.  Co. ,  100  Mo.  194.  charges  in  hac  vtrba^  with  the  usual 

8.  Collins  V,   Spence,   84  Ga.    509;  allegation  of  error  to  each;  and  nced- 

Abenhelm  v.  Samuel  (Supreme  Ct.>,  i  less  repetition  is  avoided.     The  words 

N.  Y.  Supp.  868.     A  general  assign-  '  several   instructions '  are  to  be  rcn- 

ment  of  error  upon  a  portion  of  a  dered  distributively,  as  applying  sep- 

-charge    involving    twelve    requests,  arately  to  each.  .   .   .   This  form  of 

jDOit  of  which  were  correct,  was  not  atftignaMnt  would  aot,  of  coarse,  be 
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Qwtlaf . — It  is  always  good  practice,  and  in  some  instances  is  ex- 
pressly required^  that  the  part  of  the  charge  or  instruction  com- 
plained of  should  be  set  out  totidem  verbis} 

e.  Assignment  upon  Rulings  on   Motions,  etc.— K«tim 

B«Md  on  ttigle  Ground. — Where  a  motion  is  based  upon  a  single 
ground,  an  assignment  that  the  motion  was  erroneously  sustained 
or  overruled  is  sufficiently  specific* 

Motion  BAood  on  Sovornl  eronndi. — Ojtherwise  where  the  motion  is 
based  on  several  grounds.  In  this  case  the  assignment  must 
designate  which  ground  is  relied  upon.' 


sufficient  in  any  case  where  the  grounds 
of  error  relied  upon  were  not  rendered 
certain  by  reference.  Here  they  could 
have  been  rendered  no  more  certain 
by  repetition  in  the  assignment.** 
Niles  V.  Rhodes,  7  Mich.  374. 

1.  Westcott  V.  Bock,  2  Colo.  335. 
Quoting  the  charge  totidem  verbis  will 
be  sufficient,  as  an  argument  is  not  re- 
quired.    Gibbsv.  Wall,  10  Colo.  153. 

Disregnrd  of  Rnlo  Beqoiring  Qnotft- 
tion. — When  required  to  be  so  quoted, 
if  the  rule  is  not  regarded,  the  assign- 
ment will  generally  not  be  considered. 
Mitchell  V,  Marker,  62  Fed.  Rep.  139. 
But  the  court  will  not  be  inclined  to 
enforce  this  rule  rigidly  where  the 
record  discloses  *'  a  plain  error  not 
assigned  or  specified."  McClellan  v. 
Pyeatt,  4  U.  S.  App.  319,  50  Fed.  Rep. 
686. 

In  Pennsylvania  the  charge  must  be 
so  quoted,  Battles  v,  Sliney,  126  Pa. 
St.  460;  Aspell  V,  Smith,  134  Pa.  St. 
59;  Genesee  Fork  Imp.  Co.  v.  Ives, 
144  Pa.  St.  114;  and  giving  merely  the 
substance  will  not  suffice,  McCord  v. 
Durant,  134  Pa.  St.  184.  Where  a  par- 
ticular charge  is  requested  but  one 
somewhat  different  is  given,  the  as- 
signment of  error  thereupon  should 
set  out  both  totidem  verbis,  Irvin  v, 
Kutruff,  152  Pa.  St.  609;  Burkholder 
V,  Stahl,  58  Pa.  St.  371. 

In  assigning  error  upon  the  charge 
of  the  court  it  is  proper  practice  to 
first  give  the  charge  as  a  whole,  and 
then  separately  and  specifically  assign 
the  parts  excepted  to.  Collins  v, 
Leafey,  124  Pa.  St.  203.  Where  there 
are  numerous  other  assignments  in 
which  the  language  of  the  charge  is 
set  out,  a  general  assignment  upon 
the  charge  will  be  reviewed.  Com.  v, 
Orr,  138  Pa.  St.  276. 

Points  and  Answers, — Assignments 
upon  points  and  answers  should  quote 
them  totidem  verbis,    Laflin.  etc.,  Pow- 


der Co.  V.  Murray  (Pa.,  1885),  i 
Cent.  Rep.  670.  Where  the  answer  to 
a  point  propounded  at  the  trial  below 
is  assigned  for  error,  the  assignment 
must  repeat  the  point.  Ditmars  v. 
Com.,  47  Pa.  St.  335.  And  likewise 
assignments  upon  the  points  should 
set  out  the  answers  also.  Readdy  v. 
Shamokin  Borough,  137  Pa.  St.  92. 

8.   Nichols  V.  Wood,  66  Iowa  225. 

And  an  assignment  upon  the  over- 
ruling of  a  motion  based  on  several 
grounds  was  sufficient  where  only  one 
ground  was  relied  upon.  Thomas  v. 
Hoffman,  62  Iowa  125. 

8.  Iowa. — Foley  r.  Kirkland.  66  Iowa 
227;  Reilly  v.  Ringland,  44  Iowa  422; 
Oschner  v,  Schunk,  46  Iowa  293: 
Nockles  V,  Eggspieler.  47  Iowa  400: 
Richardson  v.  McCormick,  47  Iowa  80; 
McCormick  v,  Chicago,  etc.,  R.  Co.,  47 
Iowa  345;  Benton  v,  Nichols,  47  Iowa 
698;  Betts  V.  Glen  wood,  52  Iowa  124: 
Brown  v.  Rose,  55  Iowa  734;  Patter- 
son f.  Jack,  59  Iowa  632;  Stevens  v. 
Brown,  60  Iowa  403;  Marsel  v.  Bow- 
man, 62  Iowa  57;  Terry  v.  Taylor,  64 
Iowa  35;  Wood  V.  Whitton,  66  Iowa 
295;  Leekinsv.  Nordyke,  66  Iowa 471; 
Hasner  v,  Patterson,  70  Iowa  681; 
Kirk  V.  Lttterst,  71  Iowa  71:  Dun- 
combe  v.  Powers,  75  Iowa  185:  State 
V,  Harbach,  78  Iowa  475;  Hamilton 
Buggy  Co.  V,  Iowa  Buggy  Co.  (Iowa, 
1893),  55  N.  W.  Rep.  496:  Wicke  v, 
Iowa  State  Ins.  Co.  (Iowa,  1894),  57 
N.  W.  Rep.  632;  Feisterv.  Kent  (Iowa, 
1894),  60  N.  W.  Rep.  493,  citinf^  Mara 
V.  Bushnell  (Iowa,  1894),  57  N.  W. 
Rep.  876;  Shroeder  r.  Webster  (Iowa, 
1893).  55  N.  W.  Rep.  569. 

Minnesota, — State  v.  Hays,  38  Minn. 
475;  Stevens  v,  Minneapolis,  42  Minn. 
136;  Moody  V,  Tschabold,  52  Minn. 
51;  Lytle  V,  Prescott  (Minn.,  1894), 
58  N.  W.  Rep.  688. 

Nebraska, — Glaze  v.  Parcel  (Neb., 
1894).  59  N.  W.  Rep.  382;  Wiseman  v. 
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Thus  it  will  usually  not  suffice  to  simply  assign  that  the  court 
erred  in  overruling  a  party's  motion  for  a  new  trial,  or  that  it 

erred  in  overruling  the  motion  "  on  the  grounds  therein  stated." 
The  latter  clause  adds  nothing  to  the  specificness  of  the  assign- 
ment.* 

The  same  rule  is  applicable  to  like  assignments  upon  rulings 
on  exceptions,  demurrers,  etc.,  preseirting  more  than  one  point.* 

Ziegler  (Neb.,   1894),  60  N.  W.    Rep.  instated,  referring  to  them  by  number^ 

320.  is  sufficient  without  setting  them  out 

Texas, — Ruby  v.  Von  Valkenberg,  at  length.    Kitterman  v.  Chicago,  etc., 

72   Tex.  459;    Anderson  v,   Horn,  75  R.  Co.,  69  Iowa  440;  King  v.  Chicago, 

Tex.  675;  O'Neil  r.  Wills  Point  Bank,  etc.,  R.  Co.  (Iowa,  1893),  54  N.  W.  Rep. 

67  Tex.  36.  204. 

The  assignment  *'  the  court  erred  in  On  the  Ground  of  ExoesdTe  Verdiet.— 

refusing  to  grant  a  new  trial  for  the  The  assignment  that  the  court  erred 

reasons  fully  set  out    in  defendant's  in  overruling  the  motion  for  a  new 

original  and  amended  motions  there-  trial  on  the  ground  that  the  verdict 

for,  including    closing    argument  for  was  excessive,   over  and  above   the 

plaintiffs,  as  set  out  in  defendant's  bill  sum  of  forty  dollars,  was  sufficiently 

of  exceptions    number    five,"   where  specific.      Waller  v.  Waller,  76  Iowa 

there  were  more   than  seven  of  said  513. 

grounds,  was  too  general  to  call  for  In  Georgia  where  the  several  grounds 

the  consideration  of  any  ground  but  on  which  a  motion  for  a  new  trial  is 

the  language  used  by  counsel  for  plain-  based  are  distinctly  set  forth  therein, 

tiff  in   the    closing    argument  to  the  an  assignment  that  the  court  erred  in 

jury.     Mayer  v,   Duke,  72  Tex.   445.  overruling  the   motion  is  sufficiently 

See  St.  Louis,  etc.,  R.  Co.  v.  Woolum,  plain  and  specific.     Gray  v,  Phillips, 

84  Tex.  570.  88   Ga.    199.      The  assignment   is   in 

1.  See    cases    in    preceding    note,  effect   specific  as  to  each  and   every 

Wilson  V.   Minnesota   Farmers*  Mut.  ground  of  the  motion.    Futch  v.  State, 

F.    Ins.  Assoc,    36  Minn.    112;  Fred-  90  Ga.  472.     But  an  assignment  that 

ericksen  v.  Singer  Mfg.  Co.,  38  Minn,  the  granting  of  a  new  trial  was  "con- 

356;     Martin-Brown     Co.    v.     Wain-  trary  to  law,  equity,  and  the  evidence" 

scott,  66  Tex.     131;    Blum   v,  Whit-  was  held  insufficient.     Moore  v,  Ros- 

worth,  66  Tex.  350;  Stock  Assoc,  v,  ser,  76  Ga.  329. 

West,  76  Tex.  461;   Missouri  Pac.  R.  In  Alabama,  "when  the  ground  of 

Co.  V.  Aiken,  71  Tex.  373;   Sloan  v.  the  motion  is  the  insufficiency  of  the 

Thompson,  4  Tex.  Civ.  App.  419.    See  evidence  to  support  the   verdict,  or 

Williamson    v.   Brandenberg,   6   Ind.  that  it  is  contrary  to  the  evidence, 

■A^PP*  97*     But   see  Gulf,  etc.,  R.  Co.  the  substance  of  which  is  reduced  to 

V.  Ramey  (Tex.  Civ.  App.,    1894),  24  writing,  a  general  assignment  is  suf- 

S.  W.  Rep.  654.  ficient.      But  when  the  reason  is  that 

Motion  for  New  Trial  in  Extenio. —  the  verdict  is  contrary  to  the  law,  or 

Embracing  in  an  assignment  the  whole  that  errors  of  law  occurred  during  the 

motion  for  a  new  trial,  covering  about  trial,  a  general  assignment  will  be  dis* 

eight  pages  of  a  typewritten  record,  regarded."    Cobb  v.  Malone,  92  Ala. 

and  including  all  the  points  previously  630. 

raised,    is    not    sufficiently    specific.  Beferonee  to  Motion  Hot  Made. — Where 

Cooper  V,  Lee,  i  Tex.  Civ.  App.  9.  a  new  trial  was  asked  for  as  to  the 

"On  tho  Gronndi  Thtroin  Stated." —  whole  cause,  an  assignment  that  "  the 

Harrell  v.  Mexico  Cattle  Co.,  73  Tex.  court  erred  in  overruling  appellant's 

612;   Bumpass  v.  Morrison,  70  Tex.  motion  for  new   trial  on   the   cross- 

756;  Cullen  V.  Drane  (Tex.,  1888),  10  complaint  '    presented    no    question, 

S.  W.  Rep.  720;  St.  Louis,  etc.,  R.  Co.  because  there   was   no  such  motion. 

V,  Woolum,  84  Tex.  570;  Morris  v.  Chi-  Klinger  v.  Smith,  131  Ind.  524. 

cago,  etc.,  R.  Co.,  45  Iowa  29.  2.  Exeoptions. — Cannon  v.  Cannon, 

£di  Iowa  an  assignment  that  the  court  66  Tex.  682.     Where  there  were  two 

erred  in  overruling  the  motion  for  a  special  exceptions  and  two  special  an- 

new  trial  on  the  various  grounds  there-  swers,  the  court  refused  to  consider 
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An  assignment  in  general  terms  applicable  to  several  similar 
rulings  must  point  out  the  particular  one  to  which  it  refers.^ 

/.  Assignment  upon  Judgment,  Decree,  or  Verdict.— 

It  is  only  when  a  judgment,  or  decree,  or  judicial  order  is  errone- 
ous on  the  merits  that  a  general  assignment  of  error  thereon  will 
be  proper  and  sufficient.'  In  all  other  cases  where  there  is  any 
particular  objection  it  must  be  specifically  assigned.' 

the  assignment  "  the  court  erred  in  tained    three    specific    statements  of 

sustaining  exceptions  to  the  two  special  fact  the  mere  assigning  of  it  for  error 

answers    of    defendant."      Evans    v,  by  number,  as  not  sustained  by  the 

Texas  Printing,  etc.,  Co.,  4  Tex.  Civ.  evidence,  was  not  sufficient  as  a  speci- 

App.  326.  fication.      Anthony  r.  Jillson,  83  Cai. 

The    assignment    that   **the    court  296.     See  Parker  t/.  Reay,  76  Cal.  X03. 

erred  in  overruling  defendant's  special  An  assignment  that  the  cou  rt  refused 

exceptions  to  plaintiff's  petition,  be-  to  set  aside  the  report  of  the  referee 

cause  the  exhibits  attached  to  the  pe-  and  grant  a  new  trial  "on  account  of 

titionshow  that  there  was  no  cause  of  the  excessive  damages  allowed,"  where 

action  by  showing  contradictory  state-  there  were  three  several  findings  as  to 

ments  as  to  said  cause  of  action,  and  damages,  was  not  sufficiently  specific, 

said    exhibits    show    that   there   was  Feistcr  t/.  Kent  (Iowa,  1894),  60  N.  W. 

probable   cause   for   making  the   affi-  Rep.  493. 

davit    upon   which  this  suit  is  pred-  1.  Martin  v.  Pox,  40  Mo.  App.  664; 

icated,"   where    there    were    six    ex-  Honeycutt  v.  St.  Louis,  etc..  R.  Co., 

hibits   and    the    assignment    did    not  40  Mo.  App.  674. 

point  out  any  particular  contradictory  Where  there  are  several  demurrers 

statements,  nor  call  the  attention  of  and  motions  for  new  trial,  an  assign- 

the  court  to  the  particular  matters  that  ment  of  error  upon  the  overruling  of 

showed    the    existence    of    probable  them,   not  showing  whose  motion  or 

cause,  was  too  general  for  considera-  whose  demurrer  was  overruled,  is  too 

tion.      Cooper  v.  Langway,  76  Tex.  uncertain.     J.  Painter, etc..  Co.  v.  W. 

121.  H.  Metz  Co.,  7  Ind.  App.,  652. 

Demturrers. — Bradley  v.  Johnson,  67  An  assignment  in  reference  to  a  num- 

Iowa6i4:  Waukon  v,  Strouse,  74  Iowa  ber  of  objections  in  the  record,  not  in- 

547:  Blocker  v,  Schoff,  83  Iowa   265;  forming  the  court  of  the  nature  of  the 

Auheuser-Busch  Brew.  Assoc,  v.  Ox-  point  intended  to  be  raised,  will  not 

ley  (Iowa,  1893),  53  N.  W.  Rep.  1075.  be  considered.     Drake  v.  Stale  (Tex. 

Where  it  appeared  from  the  record  Civ.  App.,  1893),  23  S.  W.  Rep.  398. 

that  only  nine  grounds  for  a  demurrer  2.  Harvie  t/.  Cammack,  6  Dana  (Ky.) 

were  assigned,  and  that  the  court  sus-  242. 

tained  the    demurrer    on    the    tenth  The  only  case  in  which  the  general 

ground,  an  assignment  that  the  court  assignment  "  that  the  court  erred  in 

sustained  the  demurrer  was  not  con-  rendering  judgment  against  the  appel- 

sidered,  as   the  court  was  unable  to  lants"  could    be  available   would   be 

know  what  was  covered  by  the  assign-  where  the  cause  had  been  placed  in 

ment.    Smith  v.  Freeman,  75  Ala.  285.  a  position  to  enable  the  court  to  re- 

Where  the  record  disclosed  that  de-  view  the  finding  and  decision  of  the 

murrers  were  sustained  to  more  than  court  below  on  the  facts  as  well  as  the 

one   answer  an  assignment   that  the  law.     Dean  v.  White,  5  Iowa  266. 

court  erred  in  sustaining  the  demurrer  S.  Heilbron  z/.  Centerville,  etc.,  Ir- 

of  the  plaintiff  to  the  defendant's  an-  rigation  Ditch  Co.,  76  Cal.  8;  National 

swer  was  too  indefinite.     Bolin  v.  Sim-  Shoe  and  Leather  Bank's  Appeal,  55 

mons,  81  Ind,  92.  Conn.    469;     Giltrap   v,    Watters,   77 


CMittnnaBM.-^An  assignment  upon  Iowa  149;  Bos  well  v.  State,  8  Ind. 
the  refusal  of  the  court  to  grant  an  ap-  499;  Hatton  v.  Jones,  78  Ind.  466:  Ray 
plication  for  a  continuance  which  was  v,  Detcbon,  79  Ind.  56;  Jones  v.  Chris- 
based  on  four  grounds  was  too  general,  tian,  86  Va.  1017. 
Missonri,etc.>R.  Co.  r.  Reynolds  (Tex.  Alabama.— Curry  i^.  Woodward,  44 
Civ.  App.,  1894),  2&S.  W.  Rep.  879.  Ala.  305;  Morris  v,  Pillon.  50  Ala.  403; 

HadhigR — Where    a    finding     con-  Alexander  v.  Rea,  50  Ala.  450.     But 
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SuAeiMioj.              ASSIGNMENT  OF  ERRORS,  eeiuraUty. 

Contrary  to  Law  and  Sridonee.—Thus  it  will  generally  be   entirely' 

insufBcient  to  merely  allege  that  the  judgment  or  decree  is  con- 
trary to  the  law  and  evidence,  or  not  supported  by  the  law  and 
evidence,  without  designating  the  particular  defects.* 

by  virtue  of  long  practice  the  general  Car.,  1894),  20  S.  £.  Rep.   16,  distin- 

assignment  of  error  in  the  decree  is  guts  king  Garlington  v.    Copeland,  25 

sufficient  where  the  decree  is  assailed  S.  Car.  41. 

as  erroneous  in  the  whole.     Robinson  Contribntory  Negligenoe. — An  assign- 

V.  Murphy,  69  Ala.  543.  ment  that  the  court  erred  in  rendering 

In  Bonth  Carolina  the  assignment  that  judgment  against  the  defendant,  and 

"  it  was  error  in  the  circuit  judge  not  to  refusing  a  new  trial,  because  the  evi- 

sustain  the  exceptions  to  the  referee's  dence  shows  the  plaintiff  was  guilty 

report"  is  too  general.  Levi  z/.  Black-  of  contributory  -  negligence,  was    not 

well,  35  S.  Car.  511;  Chapman  v.  Lips-  defective  in  not  showing  in  what  the 

comb,  18  S.  Car.  222;  Harbin  V.  Parker,  contributory     negligence     consisted, 

19  S.  Car.  59S;  Johnson  v.  Frazee,  20  where  the  evidence  going  to  show  the 

S.  Car.  500;  Covar  v,  Sallat,  22  S.  Car.  contributory     negligence    was    perti- 

265.     See  Young  v.  Garlington,  31  S.  nently  directed  to   one  act.      Texas, 

Car.  290;  Hodge  v,  Fabian,  31  S.  Car.  etc.,  R.  Co.  v.  Hare,  4  Tex.  Civ.  App. 

212;  White  V.  Wadlington,  78  Tex.  159;  18. 

Altman  v.  Wheeler,  18  Mich.  240.  Some  Counts  BefeotiTO. — An  assign- 
In  Pennsylvania  the  assignment  that  ment  '*that  the  judgment  of  the  court 
the  court  "  erred  in  overruling  the  ex-  is  erroneous;  general  damages  having 
ceptions  of  the  appellant  to  the  report  been  given  by  the  jury  upon  the  whole 
of  the  auditor,"  but  not  setting  out  the  declaration,  containing  several  counts, 
exceptions,  does  not  conform  to  the  some  of  which  are  wholly  defective," 
ruies  and  will  not  be  considered,  but  not  specifying  which  were  defect- 
Allen  V,  Oxnard,  152  Pa.  St.  621.  See  ive  was  held  bad.  McKelvy  v.  Wil- 
Holton  V.  New  Castle  R.  Co.,  138  Pa.  son,  9  Pa.  St.  183. 
St.  hi;  Bull's  Appeal,  24  Pa.  St.  286.  Taking  Case  from  Jnry.— That  the 
On  appeal  from  the  Orphan's  Court  court  erred  in  **  answering  points,"  or 
the  items  in  the  decree  objected  to  in  "  taking  the  case  from  the  jury," 
must  be  pointed  out.  Fullerton's  Es-  is  not  a  sufficient  specification.  Sny- 
tate,  146  Pa.  St.  61;  Maurer's  Estate,  der  v.  May,  19  Pa.  St.  235;  Sanders 
148  Pa.  St.  272.  V.  Wagonseller,  19  Pa.  St.  248. 

Judgment  Oppressive,  etc. — An  as-  Form  of  Judgment. — No  objection  to 
signment  to  the  effect  that  the  action  the  form  of  a  judgment  can  be  pre- 
of  the  judge  was  oppressive,  illegal,  sented  by  a  general  assignment^  of 
and  in  violation  of  all  law,  and  the  error  in  the  judgment.  Whitney  v» 
whole  judgment  wrong  and  oppressive,  Lehmer,  26  Ind.  503.  See  Warlick  v, 
was  too  general.  Lawless  z/.  Harring-  Lowman,  104  N.  Car.  403. 
ton,  75  Ind.  379.  Non-Bait. — In  A^<rz/flr</(7,  on  appeal  from 
Aa  Assignment  upon  an  Award  be-  a  judgment  of  non-suit  the  following 
cause  it  did  not  find  the  questions  sub-  assignment  was  held  as  specific  as  the 
mitted,  and  because  the  arbitrators  case  was  susceptible  of:  "  To  this  de- 
exceeded  their  powers,  must  show  cision  and  judgment  of  the  court  the 
wherein  the  award  failed  to  decide  an  plaintiff  by  his  attorney  then  and  there 
issue  submitted  and  wherein  the  ar-  duly  excepted,  and  assigns  the  de- 
bitrators  exceeded  their  authority,  cision  and  judgment  of  non-suit  as 
Fortune  v.  Killebrew  (Tex.  Civ.  App.,  error."  Brown  v. Warren,  16  Nev.  228. 
1893),  21  S.  W.  Rep.  986.  In  a  Criminal  Case  the  assignment 
I^nnotion  Irregiilarly  Issned. — The  **  the  court  erred  in  acquitting  the  de- 
assignment  that  the  court  erred  *Mn  fendant  and  rendering  jtKigment  of 
holding  that  the  temporary  order  of  acquittal,"  is  not  sufficient.  State  v, 
injunction  herein  granted  was  irreg-  Harper,  38  Ind.  13. 
ularly  issued,"  where  the  irregularity  1.  California. — Shepherd  v,  Jones, 
was  one  of  the  grounds  on  which  was  71  Cal.  223;  Malone  v,  Del  Norte 
based  the  motion  to  dissolve  the  in-  County,  77  CaL  217. 
junction,  was  sufficient.  Strom  v,  Ctf/orada.—Clesir  Creek,  etc.,  Min. 
American  Freehold  Land,  etc.,  Co.  (S.  Co.  v.  Root,  i  Colo.  374. 
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Judfm«at  for  Wrrag  Party. — Likewise  it  will  be  entirely  insufficient 
to  simply  allege  that  the  judgment  or  decree  was  given  for  one 
party  when  it  should  have  been  given  for  the  other.* 

Xrron  in  7Mt  or  Law. — The  general  assignment  that  the  court 
erred  in  its  findings  of  fact  or  conclusions  of  law  will  present  no- 
question  for  review.* 

Dakota, — Caulfield  v.  Bogle,  3  Dak.  Conn.    578;    Alberts    v,    Vernon,  96 

Ter.  464.     See  Bush  v.  Northern  Pac.  Mich.  549;   Hecock  v.  Van  Dusen,  96- 

R.  Co.,  3  Dak.  Ter.  444.  Mich.  573;  Webster  v,  Fisk,  9  Mich. 

Indiana, — Davis  v.  Scott,  13  Ind.  506.  250;  DriscoU  v.  Carlin,  50  N.  J.  L.  28. 

Iowa, — Smola  v,  McCaffrey,  83  Iowa  See  Dendy  v,  Waite,  36  S.  Car.  569. 

760.  Indiana. — Abraham     v.    Chase,    11 

New    York, — Derby  v.    Hannin,   15  Ind.  513;    Barnard  v,  Macy,  11   Ind. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  32.  536;    King  v,   Wilkins,    10  Ind.  216; 

South    Carolina, — Connor    v,     Ed-  Ruffing  v.  Tilton,  12  Ind.  259;  Gallett- 

wards,  36  S.  Car.  563.    See  Garlington  ley    v,    Barrackman,    12     Ind.    379; 

V,  Copeland,  25  S.  Car.  41.  Holmes  v.  Phoenix  Mut.  L.  Ins.  Co., 

Texas, — Harvey  v,  Ogilvie,  66  Tex.  49    Ind.    356;     Pennsylvania    Co.    v. 

185;  Gulf,  etc.,  R.  Co.  V,  Ellison,  70  Gallentine,  77  Ind.  322;    Blizzard  v, 

Tex.   491;    Talbert  v.   Dull,    70  Tex.  Riley,  83  Ind.  300;  Clayton  v.  Blough,. 

675;  Ackerman  v,  Huflf,  71  .Tex.  317;  93    Ind.     85;     Pennsylvania     Co.    v. 

Mason  v,  Stapper  (Tex.,    1888),  8  S.  Niblack,  99  Ind.  149.     Daunhauer  v^ 

W.   Rep.  598;  Houston  v,  Blylhe,  71  Hilton,   82   Ind.    531,  citing  Truitt  v. 

Tex.  7x9:  American  Legion  of  Honor  Truitt,  38  Ind.   16;  Hamrick  v,  Dan- 

V,    Rowell,    78    Tex.   677;    Fuller    v,  ville,  etc..   Gravel  Road  Co.,  41  Ind. 

Follis  (Tex.  Civ.  App.,  1893),  24  S.  W.  170.     But  see  Henry  v.  Coats,  17  Ind. 

Rep.  368;  Baxter  v.  Baker  (Tex.  Civ.  i6x. 

App.,   1893),  22  S.  W.   Rep.  258;  An-  Iowa, — Tomblin  v.  Ball,  46  Iowa  190; 

derson  v,  Horn,  75  Tex.  675.  Bardwell  v,  Clare,  47  Iowa  297;   Betts 

Orermling  of  Motion  for  Now  Trial. —  v.  Glen  wood,  52  Iowa  124;  Hoefer  v. 

An  assignment  of  the  overruling  of  a  Burlington,  59  Iowa  281 ;   Garrett  v, 

motion  for  a  new  trial,  which  on  in-  Wells,  63  Iowa  256;  Smola  v,  McCaf- 

vestigation   is   shown    to   have   been  frey,   83   Iowa   760;    Feister  v,    Kent 

based  on  the  ground  that  the   judg-  (Iowa,  1894),  60  N.  W.  Rep.  493. 

mcnt  was  contrary  to  the  law  or  not  Texas. — Tudor  v,  Hodges,  71  Tex. 

supported  by  the  evidence,  will  not  be  392;  Falls  Land,  etc.,  Co.  v.  Chisholm, 

su$cient.     Newmarks  v,  Marks  (Ari-  71  Tex.  523;  Mynders  v.  Ralston,  68- 

zona,  1890),  28  Pac.  Rep.  960;  Wilson  Tex.  498;    Unknown   Heirs   v.   Wren. 

V,  Lucas.  78  Tex.  292.  (Tex.,  1891),  16  S.  W.  Rep.  996. 

Bardon  of  Proof. — The  assignment  Lion  on  Land. — Where  the  matter  in> 
*'the  judgment  of  the  court  is  con-  litigation  involved  the  validity  of  an 
trary  to  the  evidence,  the  burden  of  alleged  lien  on  land  an  assignment 
proof  being  upon  the  appellee,  she  that  *'  the  court  erred  in  holding  that 
having  failed  to  establish  her  claim  in  the  notes  sued  on  are  secured  by  a 
law  and  fact  *' was  too  general.  Macey  vendor's  lien  upon  the  land  in  con- 
V,  Wilson  (Tex.,  1889),  12  S.  W.  Rep,  troversy,*' amounted  merely  to  an  as- 
282.  signment  that  the  court  erred  in  ren- 
in HoTada  it  was  the  usual  pratrtice  dering  judgment  against  the  appellant, 
to  make  a  general  statement  that  the  Gunter  v,  Lillard,  i  Tex.  Civ.  App. 
judgment  was  not  supported  by  the  325. 

findings,  and  to  add  a  specific  state-  On  a  Bait  to  Distribnto  Konoj. — An 

ment  of  the  particular  errors   relied  assignment   that  the   court    erred  in 

upon.     But  the   former   was   not   in-  awarding  money  to  one  creditor  and 

dispensable.     Rose  v,  Richmond  Min.  not  to  another   is  as   specific  as  the 

Co.,  17  Nev.  25.  case    will  admit,   and  could    not    be 

1.    Newmark    v,   Marks    (Arizona,  more  specific  without  going  into  argu- 

1890),   28   Pac.    Rep.  960;   Haggin  v,  ment.     Hoist  v,  Burrus,  79  Ga.  ill. 

Clark,  28  Cal.  162;  Wilson  v,  Wilson,  S.   Moody  v.  Tschabald,   52  Minn. 

45  Cal.  399;  Tolland  v,  Willington,  26  51;  Dallemand  v,  Swensen,  54  Minn.- 
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Ytrdiet — And  general  assignments  that  the  verdict  is  not  sup- 
ported  by  the  evidence,  or  is  contrary  to  the  preponderance  of 
the  evidence,  will  also  not  be  considered,  unless  the  error  is  fun- 
damental or  imperatively  demands  a  reversal  to  prevent  manifest 
injustice.* 


32;  Albrecht  v.  St.  Paul  (Minn.,  1894), 
57  N.  W.  Rep.  330;  Metropolitan  Nat. 
Bank  v.  Rogers,  3  U.  S.  App.  406,  53 
Fed.  Rep.  776;  Richardson  v,  Walton, 
61  Fed.  Rep.  535. 

CenoloiioiiiHot  Supported  ByETidenee. 
— An  assignment  that  the  court's  con- 
clusions of  fact  are  not  supported  by 
the  evidence  will  not  be  sufficient. 
Green  v.  Gibson  (Tex.,  1892),  18  S.  W. 
Rep.  494;  Lamance  v.  Byrnes,  17  Nev. 

197. 

In  Miiimwota  an  assignment  not 
showing  whether  it  is  taken  to  the 
court's  finding  of  facts  or  its  conclu- 
sions of  law,  and,  if  the  former,  to 
which  of  several,  is  not  sufficient. 
Lytle  V.  Prescott  (Minn.,  1894),  58  N. 
W.  Rep.  688.  And  the  assignment 
*'  the  evidence  does  not  sustain  the 
findings  of  fact,"  not  specifying  the 
finding  complained  of,  as  required  by 
rule,  is  not  sufficient.  Union  Cash 
Register  Co.  v,  John,  49  Minn.  481; 
Smith  V,  Kipp.  49  Minn.  119. 

Califomia. — It  is  not  necessary  to 
specify  that  the  evidence  is  insufficient 
to  support  a  finding  not  embraced 
within  the  issues.  Fiske  v.  Casey 
(Cal.,  1894),  36  Pac.  Rep.  668. 

Where  the  findings  were  general 
and  the  specifications  followed  them, 
they  were  sufficient.  Wise  v.  Burton, 
73  Cal.  166. 

Indiana. — *'  It  is  a  well-settled  rule 
that  where  there  is  a  special  finding 
of  facts,  and  conclusions  of  law  stated 
thereon,  to  present  any  question  as  to 
the  correctness  of  the  conclusions, 
there  must  be  an  assignment  of  error, 
upon  the  record  of  this  court,  that  the 
court  erred  in  its  conclusions  of  law." 
The  assignments  '*  that  the  finding  of 
the  court  is  contrary  to  law  "  and 
"  that  the  judgment  of  the  court  is 
contrary  to  law  "  will  not  present  for 
review  the  correctness  of  the  conclu- 
sions of  law.  Nading  v.  Elliott  (Ind., 
1894),  36  N.  E.  Rep.  695,  citing  Busk. 
Pr.  p.  205;  I  Work  Pr.  §809;  Lewis  v, 
Haas,  50  Ind.  246;  State  v.  Berg,  50 
Ind.  496;  Selking  v.  Jones,  52  Ind.  409; 
Hartmanz'.Aveline,  63  Ind.  344;  Elliott 
App.  Proc.  §  794;  Montmorency  Gravel 
JEtoad  Co.  V,  Rock,  41  Ind.  263;  Cruzan 


V.  Smith,  41  Ind.  288;  Curry  v.  Miller, 
42  Ind.  320. 

Agreed  Gate.— Where  the  evidence 
on  the*  trial  consisted  of  an  agreed 
statement  of  facts,  the  assignment 
**  the  court  erred  in  its  conclusions 
of  law  upon  the  agreed  statement  of 
facts  "  presented  no  question.  Of  like 
effect  was  the  assignment  ''the  court 
erred  in  rendering  judgment  on  said 
conclusions  of  law."  Western  Union 
Tel.  Co.  V,  Frank,  85  Ind.  480. 

Spedal  Verdiet.— And  where  the  jury 
returned  a  special  verdict  an  assign- 
ment '*  that  the  court  erred  in  its  con- 
clusions of  law  on  the  facts  found  by 
the  jury  "  presented  no  question.  Aus- 
tin V.  Earhart,  88  Ind.  182. 

In  Texas,  by  rule,  the  appellant 
should  re(juest  the  district  judge  to 
put  in  writing  his  separate  conclusions 
of  law  and  fact  and  put  them  upon  the 
record,  so  that  the  error  may  be  better 
assigned  upon  them.  If  this  is  not 
done  no  errors  not  specified  will  be 
considered.  Douglass  v,  Duncan,  66 
Tex.  122.  But  this  rule  is  not  manda- 
tory. Walters  ».  Parker  (Tex.,  1892), 
19  S.  W.  Rep.  1022. 

1.  Holcomb  V,  Keliher  (S.  Dak., 
1893),  54  N.  W.  Rep.  535;  Schofield  v, 
Ferrers,  46  Pa.  St.  438;  State  v.  Floyd, 
39  S.  Car.  23. 

/^wa.-*— Wood  V,  Hallowell,  68  Iowa 
377;  Brigham  v.  Retelsdorf,  73  Iowa 
712;  Hamilton  Buggy  Co.  v,  Iowa 
Buggy  Co.  (Iowa,  1893),  55  N.  W. 
Rep.  496,  citing  Vanderberg  v.  Camp, 
68  Iowa  212. 

Texas, — Gross  v.  Hays,  73  Tex.  515; 
Leach  v.  Wilson  County  (Tex.,  1890), 
13  S.  W.  Rep.  613;  International,  etc., 
R.  Co.  V.  Hinzie.  82  Tex.  623;  Winkler 
V.  Winkler  (Tex.  Civ.  App.,  1894),  26 
S.  W.  Rep.  893;  Texas,  etc.,  R.  Co.  v, 
Raney  (Tex.  Civ.  App.,  1893),  23  S.  W. 
Rep.  340;  Yoe  v.  Montgomery,  68  Tex. 
338,  citing  Randall  v.  Carlisle,  59  Tex. 
70;  Houston,  etc.,  R.  Co.  v,  Shafer, 
54  Tex.  641;  Houston,  etc.,  R.  Co.  v. 
McNamara,  59  Tex.  255.  See  Gulf, 
etc.,  R.  Co.  V,  Montier,  61  Tex.  122; 
Robinson  v.  Mclver  (Tex.  Civ.  App., 
1893),  23  S.  W.  Rep.  915;  Galveston, 
etc.,  R.  Co.   r.   Cooper,  2  Tex.  Civ. 
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S.  Entitling  the  Atdgnmrat— a.  Name  of  the  Court. — Where 
a  case  is  removed  from  one  court  to  another  and  then  appealed, 
it  is  always  the  better  practice  to  name  specifically  in  the  assign- 
ment of  errors  the  court  in  which  the  alleged  errors  occurred, 
although  it  will  probably  suffice  if  shown  by  the  record :  but  if 
the  wrong  court  is  named  the  assignment  will  be  disregarded.^ 

b.  Names  of  the  Parties. — As  the  assignment  is  the  appel- 
lant's complaint  in  the  appellate  court,  the  court  acquires  juris- 
diction over  those  parties*  only  who  are  named  in  it.  Hence  the 
title  of  the  assignment  should  contain  the  full  names  of  all  the 
appellants  and  appellees.  And  it  will  not  be  proper  to  name  one 
only  of  each  side  with  the  addition  of  the  phrase  •V/  «/."* 

App.   42;  Carapbell  v,  Reagan  (Tex.  amined  though  the  assignment  is  thus 

Civ.  App.,  1893),  22  S.  W.  Rep.  824;  general.      Bonner    v.   Whitcoxnb,    80 

Noell    V,    Bonner   (Tex.   Civ.    App.,  Tex.  178. 

1893),  21  S.  W.  Rep.  553.  1.  Evansville  Suburban,  etc.,  R.  Co. 

The  assignment  "that  the  verdict  v.  Lavender,  7  Ind.  App.  655. 

is  not  supported  by  the  evidence,  and  Conflict  between  Assignment  and  Baoord. 

the  judgment  does  not  dispose  of  the  — Where  the  record  showed  that  the 

questions  involved  in  the  case,  there  appellant's  demurrer  to  the  appellee's 

being  no  judgment  divesting  title  out  complaint  was  overruled  in  the  court 

of  L.  to  the  lands  which  P.  exchanged  in  which  the  action  was  commenced, 

to  L.,"  was  too  general.     Cooper  v,  but  did  not  show  any  such  ruling  in 

Lee,  I  Tex.  Civ.  App.  9.  the  court  to  which  the  case  was  after- 

Where  the  Evidenee  is  Conflicting  an  wards  removed,  an  assignment  that 

assignment  that  the  verdict  is  against  the  latter  court  erred   in  overruling 

the  preponderance  of  the  evidence  is  the  demurrer  presented  no  question, 

too  general.     Norvell   r.  Phillips,  46  Smith  v.  Smith,  106  Ind.  43. 

Tex.    161;    Pool   V,   Jackson  (Tenn.,  When  Conflned  to  Conrt  of  Ffnt  In- 

1893),  23  S.  W.  I^ep.  57.  ftanee. — And  in  a  similar  case  of  re- 

▼erdict  ExoeeiiTe. — The  assignment  moval  an  assignment  of  error  in  the 

that  *'  the  verdict  of  the  jury  under  proceedings  of    the   first  court  only 

the  law  and  facts  in  the  case  is  grossly  limits  the  Supreme  Court  to  a  consid- 

excessive  '*  is  too  general  to  require  eration  of  errors  complained  of  in  that 

notice.    Galveston  v,  Devlin,  84  Tex.  court,  although  it  is  probable  that  the 

319.  assignment  contained  the  name  of  one 

▼erdict  Not  Finding  on  Given Isene. —  court  for  the  other.  Indiana,  etc.,  R. 
Where  it  was  assigned  for  error  that  Co.  v,  McBroom,  98  Ind.  167. 
a  verdict  did  not  find  upon  a  given  Beaaonable  Certainty. — But  the  court 
issue,  and  there  was  no  fuller  state-  is  not  disposed  to  extend  the  rule ;  and 
ment  in  the  assignment  than  that  it  is  not  essential  that  the  assignment 
"evidence  was  introduced  thereon,"  specifially  name  the  court  in  which 
it  was  insufficient.  Stroud  v.  Palmer,  the  rulings  were  made,  if  shown  by 
66  Tex.  129.  In  an  action  in  the  na-  the  record,  though  it  is  the  better 
ture  of  ejectment  the  specification  practice  for  it  to  do  so.  McKeen  v. 
"the  evidence  showed  that  the  de-  Porter,  134  Ind.  483.  And  where  a 
fendant  M.  was  not  in  possession  of  case  was  so  removed  and  appealed  a 
said  premises,  or  of  any  part  thereof,  at  specification  of  error  upon  a  ruling 
the  time  of  the  commencement  of  this  made  by  the  former  court  which  read: 
action,"  is  not  a  specification  of  any  "The  circuit  court  erred,"  etc.,  suf- 
particular  in  which  the  evidence  is  in-  ficiently  designated  the  court.  Will- 
sufficient  to  justify  the  verdict,  and  is  iamsport  v.  Smith,  2  Ind.  App.  360. 
not  sufficient.  Moore  v,  Moore  (Cal.,  2.  Snyder  v.  State,  124  Ind.  335; 
1893),  34  Pac.  Rep.  90.  Hollingsworth   v.   State,   8  Ind.  257; 

Fimdamental  Error. — But  error  which  Henderson  v,    Halliday,   10  Ind.  34; 

is    fundamental    or  imperatively  de-  Lang  v.  Cox,  35  Ind.  470;  Darnall  v. 

mands  a  revision  of  the  judgment  to  Hurt,  55  Ind.  275;  Kiley  v.  Perrin,  69 

prevent  manifest  injustice  may  be  ex-  Ind.   387;   Louisville,  etc.,  R.  Co.  v. 
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S«pnf0BtatiT«  CapMitj. — Where  one  is  a  party  to  an  appeal  in  a 
representative  capacity  the  assignment  must  so  state.^ 

Diiminal  on  Motion. — For  failure  of  the  assignment  to  contain  the 
names  of  all  the  parties  the  appeal  may  be  dismissed  on  motion 
made  in  apt  time  by  the  appellees.* 

Head,  71  Ind.  176;  Todd  v.  Wood,  80    not  plaintiff  and  defendant,  should  be 

Ind.  429:  Thoma  v.  State,  86  Ind.  182;  used.     Wickham  v,  Hess,  38  Ind.  183. 

Calvert  v.  State,  91  Ind.  473.  But   where   the    assignment    was    in 

Omission  of  Names. — If  some  of  the  other  respects  correctly  entitled,  but 

appellees  are  not  named  the  court  will  the  word  '*  defendant  "  was  used  in- 

not  be  justified  in  reversing  the  judg-  stead  of  ''appellant"  under  circum- 

ment  against  those  not  named.   Brook-  stances  which  showed  the  former  was 

over  V,  Forst,  31  Ind.  255.  used  to  designate  the  appealing  party, 

Christian  Name. — An  assignment  fail-  the  assignment    was  held   sufficient, 

ing  to  give  the  names  of  some  of  the  the     mistake    being    only    technical, 

appellants  and  the  Christian  name  of  Williams  v.  State,  47  Ind.  568. 

one  of  the  appellees  in  both  the  body  1.  If  it  does  not,  it  will   be  objec- 

and  title  of  the  assignment  is  defect-  tionable  on    demurrer.      Rundles    v, 

ivc.     Brown  v,  Trexler,  132  Ind.  106.  Jones,  3  Ind.  35. 

Fall  If  ames.— Where  the  names  of  the  Wrong  Capacity— Towxuihip  Trnitee.— 

parties  were  given  as  "  Wm.  H.  Burke  Where  the    appellee   was   proceeded 

V.  The  State,"  the  title  was  not  suf-  against   in    the  court    below    in    his 

ficient,  as  the  full  name  of  neither  party  capacity  of  school  trustee,  but  on  ap- 

was  given.      Burke  v.  State,  47  lQ<i*  peal  error  was  assigned  against  him 

528.  in  his  capacity  of  trustee  of  the  civil 

Naming  Estate  Instead  of  Administra-  township,  the  two  offices  being  dis- 

tor.  —  And   naming   the   parties   thus  tinct,  though  represented  by  the  same 

was  held  insufficient:  *'The  estate  of  officer,  the  assignment  presented  no 

Joseph   Peden,   deceased,  v,  William  Question.     "  The  assignment  of  error, 

W.  Noland."     Said  the  court:  "The  like  a  complaint,  must  be  against  the 

estate  of  Joseph  Peden,  deceased,  is  proper  party.     One  person  cannot  be 

not  the  full  name  of  any  natural  or  sued  in  the  court  below  and  on  appeal 

artificial  party  or  person.     We  cannot  assign   error  against   another.      The 

render  judgment    against  an  estate,  assignment  of  error  must  be  against 

but  we  may  against  an  administrator  the  person  in  whose  favor  the  alleged 

or  executor  of  an  estate."     Peden  v.  erroneous  ruling  was  made.     Or  ton  v. 

Noland,   45   Ind.   354.     Likewise  the  Tilden,  no  Ind.  131;  Sparklin  v,  St. 

following   title  was  held   insufficient:  James  Church,  119  Ind.  $3$."     Braden 

"  In    the    Matter    of    the    Claim    of  v.  Leibenguth,  126  Ind.  336. 

George  Service  v.  The  Estate  of  Will-  Xi^oinder  in  the  Title.— Where,  in  an 

iam  Thomas.    The  appellant,  the  Es-  action  against  a  township  trustee,  a 

tate  of  Wiliam  Thomas,  deceased,  for  judgment  was   rendered  against   the 

assignment  of  errors  in  said  cause,  township,  and  the  title  of  the  case,  in 

says,"   etc.      Thomas   v.   Service,   90  the  assignment  of  errors  by  the  trus- 

Ind.  128.  tee,  embraced  the  name  of  the  town- 

Who  Heed   Hot  Be    Hamed. — Where  ship  as  appellant  as  well  as  the  name 

judgment  is  entered  agj^inst  all  the  of  the  trustee,  but  the  body  of  the  as- 

defendants,   but   some    only    appeal,  signment  showed  that  only  the  trustee 

errors  are  well  assigned  in  the  names  complained  of  the  error,  the  appeal 

of  those  alone  who  appeal,  provided  was  dismissed.    Mcllwaine  v,  Adams, 

notice  of  the  appeal  has  been  served  46  Ind.  580. 

upon  the  others.     Ridenour  v.  Beek-  2.  Vancleve  v,  Boler,  34  Ind.   538; 

man,  68  Ind.  336,     And  in  an  action  Green  River,  etc.,  Nav.  Co.  v.  Mar- 

against    several,    where    one    is    not  shall,  42  Ind.  470;  State  v,  Klaas,  43 

served  with  process  and  does  not  ap-  Ind.   506;   Louisville,  etc.,  R.  Co.  v. 

pear  at  all  in  the  lower  court,  an  as-  Head,  71   Ind.  176;  Bozeman  v.  Cale 

signment  need  not  contain  her  name.  (Ind.,  1893),  35  N.  E.  Rep.  828. 

Wilstach  V,  Heyd,  laa  Ind.  574«  Bva  8poAte.^If  the  full  names  are 

Terms  to  Be  Used. — In  the  assignment  not  given   in  the  assignment  and   it 

the  terms  appellant  and  appellee,  and  does  not  appear  from  the  whole  record 
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OmiMion  Supplied. — But  the  omission  to  name  all  the  parties  in 
the  title  will  be  cured  by  naming  them  in  the  body  of  the  as* 
signment.* 

WaiT«r  of  Btfoet. — And  the  informality  may  be  waived  by  the 
appellee's  agreeing  to  submit  the  cause  without  making  a  motion 
to  dismiss  for  the  defect,  unless  some  harm  has  resulted  from  the 
omission.* 

4.  Signature. — As  the  assignment  is  a  pleading  it  must  be 
signed  by  the  party  or  his  attorney.' 

6.  Humber  of  Errors  Aitigned. — Those  errors  only  should  be  as- 
signed which  it  is  intended  to  present  to  the  appellate  court  on 
the  argument,^  and  no  assignments  should  be  made  unless  coun- 
sel have  at  least  some  ground  for  insisting  upon  them.^ 

VoodloM  Bepetition. — A  multiplication  of  errors  by  repetition  and 
unnecessary  subdivision  is  a  perversion  of  the  rule  which  defeats 
its  very  purpose;*  and  the  appellate  court  will  be  justified  in 

who  the  parties  are,  the  court  will  of  pleading,  should  still  be  signed  by  the 

itself  strike  the  case  from  the  docket,  party  or  his  counsel,  an  assignment 

Thomas  v.  Service,  90  Ind.  128.     See  copied  in  the  appellant's  brief  ij  suf- 

Gourley  v.  Embree  (Ind.,  1894),  36  N.  ficiently  identified  as  his  act.     Bexar 

E.  Rep.  846.  Bldg.,   etc.,   Assoc,   v,    Newman,   86 

1.  Ferguson  v.  Despo  (Ind.  App.,  Tex.  380,  reversing  the  same  case  in 
1893).  34  N.  E.  Rep.  575.  See  Brown  (Tex.  Civ.  App.,  1893),  25  S.  W.  Rep. 
V,  Trexler,  732  Ind.  106.  461,  where  it  was  held  that  without 

2.  Bougher  v,  Scobey,  16  Ind.  151;  the  signature  there  was  really  no  as- 
Ridenour  v.  Beekman,  68  Ind.  236;  signment,and'only  fundamental  errors 
Trumann  v,  Scott,  72  Ind.  258;  Hadley  could  be  noticed. 

V,  Hill,  73  Ind.  442;  Wilson  v,  Hefflin,        4.  McCormack  v.  Phillips,  4  Dak. 

81  Ind.  35;  State  v.  Madison  County,  Ter.  506. 

92  Ind.  133.  6.  Fowler  v,  Gilbert,  38  Mich.  292. 

By  Filing  CroM-Aiiignment. — Where        6.  Duncan  v.  Kohler,  37  Minn.  379; 

the  name  of  one  of  the  appellees  was  Phillips,  etc.,  Constr.  Co.  v.  Seymour, 

by  accident  omitted  from  the  assign-  91  U.  S.  646.     See  Jacksonville,  etc., 

ment,  but  the  counsel  for  the  appel-  R.   Co.  v.  Peninsular  Land  Transp., 

lees  filed  a  cross-assignment  correctly  etc.,  Co.,  27  Fla.  157. 
naming  all  the  parties,  and  appeared        Aiiignments  Pieoemeal. — "We  have 

for  all  the  appellees,  and  the  case  was  in  this  case  twenty-six  errors  assigned 

decided  upon  the  merits,  a  rehearing  to  a  single  charge  of  ordinary  length, 

was  not  granted  on  the  motion  of  the  which  is  as  much  as  to  say  that  the 

appellees.     Bennett  v.    Seibert    (Ind.  judge  did  not  open  his  mouth  unless 

App.,  1894),  37  N.  E.  Rep.  1071.  to    commit   an    error.     This   skill  at 

3.  Peden  v,  Noland,  45  Ind.  354;  multiplication  is  accomplished  by 
Thoma  v.  State,  86  Ind.  182.  See  dividing  the  charge  into  short  para- 
Sutherland  V,  Putnam  (Arizona,  graphs  and  assigning  error  to  each. 
1890),  24  Pac.  Rep.  320;  Bogue-Bade-  The  injustice  of  thus  manipulating  a 
noch  Co.  V,  Boyden,  33  111.  App.  252.  charge  by  piecemeal  is  obvious;  while 

By  Attorney. -^When  signed  by  the  a  still  more  serious  injury  is  done  to 

attorney  it  must  be  in  his  capacity  as  the  cause  by  indiscriminate  allegations 

such.     State  v.  Delano,  34  Ind.  52.  of  error  and  useless  discussion.   They 

Texas. — Fordyce  v.  Dixon,  70  Tex.  distract  our  minds  by  diverting  them 

694.  to  consider  matters  of  no  moment,  and 

But  now  in  Texas  the  rule  of  court  weaken  the  strong  points,  if  any,  by 

of  1877  absolutely  requiring  the  sig-  heaping   upon    them   those   that  are 

nature  of  the  appellant  or  his  attorney  feeble.  Upon  a  writ  of  error  it  is  much 

has  been  repealed  by  the  rule  of  1891;  better  to  consider  well  the  positions 

and  while  the  assignment,  just  as  a  which  seem  to  be  fairly  tenable,  and 
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affirming  the  judgment  when  the  assignment  is  defective  by  reason 
of  such  needless  multipUcation/  or  may,  in  its  discretion,  impose 
other  penalties,  as  the  refusal  to  allow  costs  to  the  offending 
party.* 

6.  Defective  Assignment  Aided  by  Brief. — ^Vague,  indefinite,  and 
too  general  assignments  may  in  some  cases  be  cured  by  the  fuller 

discussion  of  the  brief,^  and  it  is  sometimes  required  that  the 
assignments  be  copied  in  the  brief.* 

to  present   them    alone.      Then    the  court  erred  in  the  several  rulings  and 

argument     spends     its    concentrated  -failures  to  rule  on  questions  of  evi- 

force  upon  that  which  commands  con-  dence  as  shown  by  the  bill  of  excep- 

sideration,  and  the  attention   of  the  tions,"  was  cured  by  the  more  specific 

judges  is  not  diverted  to  that  which  is  discussion  of  the  brief, 

immaterial.     In  this  way  real  error  is  In   Powers  v.  McKenzie,  90  Tenn. 

apt  to  be  detected;  while  in  the  other,  167,  the  court  decided  to  consider  as 

the  mind,  wearied  by  unimportant  ex-  part  of  an  assignment  a  printed  brief 

ceptions  and  inconclusive  discussion,  attached    to    a    printed    assignment, 

is  more  likely  to  overlook   material  though  not  to  the  one  filed  with  the 

errors.     We  commend  these  remarks  record. 

to  those  who  practice  before  us."  Per  In  Texas  defective  assignments  can- 

Agnew.,  J.,  in  Dimes  Sav.  Inst,  v,  Al-  not  be  cured  by  the   specification  of 

lentown  Bank,  65  Pa.  St.  116.     To  the  the  errors  complained  of  in  the  propo- 

same  e£fect  is  Fisk  v,  Wilson,  15  Tex.  sitions  submitted  by  counsel.     Jack- 

430.  son  V,  Cassidy,  68  Tex.  282;  Baugh- 

Abundantia  Gantels. — But  it  is  com-  man  v.  Nathan  (Tex.  Civ.  App.,  1894), 

tnon  practice  for  counsel,  in  abundance  28  S.  W.  Rep.  231;  Cannon  v.  Cannon, 

•of  caution,  to  assign  the  same  error  in  66  Tex.  682.     See  Gulf,  etc.,  R.  Co.  v. 

several  ways.  Kaufmans.  Farley  Mfg.  Lewis  (Tex.  Civ.  App.,  1893),  22  S.  W. 

Co.,  78  Iowa  679.  Rep,  665;  Chapman  v.   Brite,  4  Tex. 

1.  Brewster    v,    Baxter,    2    Wash.  Civ.  App.  506. 

Ter.  135.  Cirdat  Court  of  Appeals. — Under  a  rule 
Vital  Error. — But  where  there  were  of  the  Circuit  Court  of  Appeals  for  the 
Tio  less  than  eighteen  specifications  of  seventh  circuit,  an  assignment  cannot 
«rror,  of  which  but  one  was  well  be  good  if  it  is  necessary  to  look  be- 
taken, the  court,  in  view  of  the  error  yond  its  terms  to  the  brief  for  a  spe- 
being  so  vital,  did  not  feel  warranted  cific  statement  of  the  question  sought 
in  declining  to  revise  the  judgment  to  be  presented.  Grape  Creek  Coal 
because  of  the  multiplicity  of  other  Co.  r.  Farmers*  L.  &  T.  Co.,  63  Fed. 
untenable  objections  and   errors  as-  Rep.  891. 

signed.     Norwood  v.   Cobb,  20  Tex.  4.  And  if  the  rule  is  not  complied 

588.  with,  the  assignment  will  not  be  con- 

2.  By  rule  in  Michigan  when  the  sidered,  Blum  v,  Whitworth,  66  Tex. 
<:ourt  is  caused  vexation  by  the  mul-  350;  Chappell  v,  Missouri  Pac.  R*.  Co., 
tiplicity  of  frivolous  assignments,  it  75  Tex.  82;  Tabb  v.  Smart  (Tex.,  1889), 
may,  in  its  discretion,  grant  such  costs  12  S.  W.  Rep.  977;  even  though  the 
against  the  prevailing  party,  who  is  rule  is  not  invoked  by  the  appellee, 
responsible  for  such  abuse,  as  will  Cooper  v.  Lee,  i  Tex.  Civ.  App.  9. 
offset,  in  whole  or  part,  the  costs  to  In  Texas  an  assignment  containing 
which  he  would  otherwise  be  entitled,  several  distinct  propositions  may  not 

An  assignment  with  eighty-seven  itself  be  treated  as  a  proposition  rais- 
specifications  of  error  was  held  to  be  ing  all  the  questions  suggested  there- 
proper  for  the  application  of  this  rule,  in,  but  these  questions  must  be  sub- 
and  the  judgment  was  reversed,  but  mitted  as  distinct  propositions  in  the 
without  costs.  .  Finch  v,  Karste,  97  brief  accompanied  by  appropriate 
Mich.  20.  statements  from  the  record  to  sustain 

8.  Hartford  v.  Champion,  58  Conn.  them.     Kidwell  v,  Carson,  3  Tex.  Civ. 

1168.  App.  327. 

In  Sonneborn  v,  Bernstein,  49  Ala.  In    Kinonri    assignments    of  error 

168,   the    general    assignment,    *'the  made  in  the  appellant's  brief  have  al- 
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The  assignment  and  brief  should  cover  the  same  matter.^ 
T.  SOGFB  OF  TKI  AMIttnBMT. — a«Mral  laiguumti.  when  consid- 
ered at  all,  will  not  be  extended  beyond  the  specific  errors  pointed 
out  and  argued  ;  and  where  a  particular  ground  of  error  has  been 
assigned,  the  assignment  must  be  considered  as  having  reference 
to  that  and  no  other.* 

ways  been  considered  sufficient  and  paid  him  bj  plaintiff  were  more  than 

are  deemed  preferable  to  the  formal  two  jrears  before  the  commencement 

statutory    assignment.     Campbell    v.  of  this  action,  and  therefore  barred  by 

Carroll,  35  Mo.  App.  640.  the   statute  of  limitations,*'  was  not 

1.  Albrecht  v,  St.  Paul  (Minn.,  1894),  sufficient  to  raise  the  question  whether 

57  N.  W.  Rep.  330.  there  was  any  evidence  of  fraud  on 

8.  Napier  v.  Jones,  47  Ala.  91  \citit^  the  part  of  the  defendant,  Uking  the 

Waller  v,  Sultzbacher,  38  Ala.   318J;  case  out  of  the  statute.     Williams  v, 

Oliver  v.  Chapman,  15  Tex.  400;  Gulf,  Dennison,  94  Cal.  540. 

etc.,  R.  Co.  V.  Kizziah,  4  Tex.   Civ.  Violatioa  of   Goutraot.— The  assign- 

App.  356.  ment,  "the  evidence  in  this  case  shows 

CfvtmiUag   Answir — lustaiBlBg   Be-  that  defendants  did   not  violate  the 

Bkurrer  Thmto. — An  assignment  by  the  contract,  .  .  .  and  that  plaintiff  did  vio- 

appellant  that   the  court  **  overruled  late  the  said  contract,  ...  and  by  a 

his  answer  in  abatement"  will,  strictly  subsequent  contract  made  by  him  with 

taken,  not  permit  a  consideration  of  a  M.  did  put  himself  in  a  position  di- 

ruling  sustaining  a  demurrer  to  his  rectly  antagonistic  to  defedants'   in- 

answer  in  abatement.     Dye  v.  State,  terest,"  was  sufficient  to  present  the 

130  I nd.  87.  question  whether  or  not  the  subse- 

AoMBdrnMit   ef  OompUint.  —  Assign-  quent  contract  made  by  the  plaintiff 

ments  that  the  court  erred  in  overrul-  with  M.  was  ipso  facto  a  violation  of 

in g  the  demurrer  to  the  complaint  and  his    contract    with    the    defendants, 

the  motion  in  arrest  of  judgment  do  ^  Bender  v,  Peyton,  4  Tex.  Civ.  App.  57. 

not  present  for  review  any  question  Prspondsranet  oflTldmiet. — An  assign- 

of  the  decision  of  the  court  in  allow-  ment  that  "  the  evidence  shows  by  a 

ing  an  amendment  of  the  com|Aaint  great  preponderance  thereof  that .  . . 

after  the  finding  had  been  announced  the  air  brakes  were  not  defective"  was 

by  the  court.  Durham  v,  Fechheimer,  not  sufficient  to  allow  the  presentation 

67  Ind.  35.  of  the  point  that  there  was  no  evi- 

Saparats  DtfnuM. — Where  a  separate  dence  that  the  brakes  were  defective, 

defense  was  stricken  out,  but  the  rul-  Gulf,  etc.,  R.  Co.  v.  Kizziah,  4  Tex. 

ing  not  assigned  for  error,  such  ruling  Civ.  App.  356. 

could  not  be  reviewed  on  appeal,  al-  Eieladiny  a  Witness. — An  assignment 

though  evidence  tending  to   support  of  error  in  excluding  a  witness  does 

the  defense   was  offered,  and,  when  not  cover  a  ruling  which  excluded  a 

excluded,  excepted  to,  and  such  ex-  portiononlyof  his  testimony,  as  8hq;irn 

elusion  assigned  for  error.     Bewleyv.  by  the  bill  of  exceptions.     Coltart  v. 

Graves,  17  Oregon  274.  Langhinghouse,  38  Ala.  190. 

Evidence. — An  assignment  of  "error  Instrnedoiis. — An  assignment  that 
of  law  occurring  at  the  trial  '*  will  not  the  court  erred  in  giving  such  in- 
present  for  review  error  in  the  admis-  structions  as  were  given  will  not  pre- 
sion  of  testimony.  Wanzer  v.  State  sent  the  objection  that  the  trial  judge 
(Neb.,  1894),  59  N.  W.  Rep.  909.  failed   to  instruct  the  jury  upon  the 

An  exception  to  a  ruling  admitting  law  of  the  case.     Davis  v.  Hilbourn 

in  evidence  the  answer  to  a  question  (Neb.,  1894),  59  N.  W.  Rep.  379. 

will   not  support  an   assignment  di-  An    assignment    that    "  the    court 

reeled  against  the  effect  of  the  answer  erred  in  sustaining  the  motion  made 

as  evidence.     Burt  v.  Olcott,  33  Mich,  by  plaintiffs  at  the  close  of  defend- 

178.  ant*s  testimony,  and  directing  a  ver- 

Limitations. — The  specification,  in  an  diet  for  plaintiffs,"  was  held  not  to  as- 

action  for  money  had  and  received,  sume  that  the   plaintiff*s  motion  in- 

"  the  evidence  shows  that  all  amounts  eluded  a  request  to  the  court  to  direct 

of  money  collected  by  defendant  and  a  verdict  for  the  plaintiffs.     Kaufman 

all  amounts  of  cash  which  had  been  v.  Farley  Mfg.  Co.,  78  Iowa  679. 
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Conoliiiioiit  of  Aet. — An  assignment  that  the  court  erred  in  its  con- 
clusions of  fact  will  not  cover  error  in  its  conclusions  of  law.^ 

The  only  question  presented  by  general  assignments  of  error  in 
the  judgment  or  decree  or  finding  of  facts  will,  in  general,  be  the 
sufficiency  of  the  evidence  to  justify  the  judgment  or  finding.' 

1.  Selking  v.  Jones,  52  Ind.  409.  v.  McGookey,  33  Ohio  St.  555.     See 
"  As  a  Conolvsion  of  Law."— Where  Levi  v.  Daniels,  22  Ohio  St.  38. 

an  assignment  is  made  upon  a  finding  The  specification,  **the  court  erred 
**  as  a  conclusion  of  law,"  such  find-  in  rendering  judgment  for  the  defend- 
ing is  not  to  be  regarded  as  a  finding  ant,  because  the  testimony  shows 
of  fact,  and  the  assignment  will  not  that  ^very  step  required  by  law  to 
entitle  the  appellant  to  a  review  of  the  create  a  lien  on  defendant's  land  for 
facts  found  upon  which  the  conclusion  the  grading  of  F.  street  was  correctly 
is  based.  Hecock  v.  Van  Dusen,  96  taken,"  etc.,  amounted,  if  anything, 
Mich.  573.  to  a  specification  of  the  insufficiency 
Lsgal  Conduston. — An  assignment  of  the  evidence  to  sustain  the  decision 
that  the  evidence  showed  that  the  lo-  or  finding,  and  not  of  an  error  of  law. 
cator  had  '*  fully  complied  with  the  Stockton  v.  Creanor,  45  Cal.  247. 
laws  and  statutes  of  the  United  States  Intarlap^iig  Titlss. — In  an  action  in- 
with  reference  to  the  location  of  volving  interlapping  titles,  an  assign- 
placer  claims  "  amounted  merely  to  a  ment  that  the  court  erred  in  holding 
legal  proposition  and  did  not  point  to  that  a  party  *'  has  the  superior  title 
any  finding  of  fact.  Anthony  v,  Jill-  to  complainant's  entry  1949,  and  that 
son,  83  Cal.  2^.  it  and  those  under  whom  it  holds  and 

2.  Ellison    V,   Fox,   38    Minn.   454;  claims  title  have  had  adverse  posses- 
Brunswick  V.  McClay,  7  Neb.  137.  sion  more    than    seven  years  before 

Ho  EvidsnM  to  Support  Finding. — An  the  death  of  B.,"  was  broad  enough  to 

assignment   *'  that    there    is  no  evi-  cover  the  question  of  the  legal  effect 

dence  to  support  the  finding  "  covers  of  a  possession  without  the  interlap. 

the  entire  group  of  facts  found,  and  is  Bleidorn  v.  Pilot  Mt.  Coal,  etc.,  Co., 

too  broad  where  some  of  the  facts  are  89  Tenn.  204. 

not  questioned.     Behler  v,  Drury,  51  Agreamint  Vot  to  Snforeo  Payment. — 

Mich.  III.  Where,  in  a  suit  upon  a  note,  the  only 

Yonnt. — Under  an  assignment  that  defence  was  nonexecution  and  want 

the  verdict  was  contrary  to  the  law  of  consideration,   the  defendant,   on 

and  evidence  it  may  be  insisted  that  appeal,  under  an  assignment  that  the 

the  venue  was  not  sufficiently  proved,  court  erred  in  refusing  a  general  re- 

Futch  V.  State,  90  Ga.  472.  quest  to  direct  a  verdict  in  his  favor, 

Jadgmontfor  Wrong  Party. — It  is  very  could  not  present  the  defense  that  the 
questionable  whether  th^  assignment  plaintiff  had  failed  to  keep  an  agree- 
that  the  court  erred  in  giving  judg-  ment  not  to  enforce  the  payment  of 
ment  for  the  plaintiff  and  against  the  note  unless  the  defendant,  on  de- 
the  defendant  can  be  construed  as  mand,  failed  to  secure  its  payment, 
claiming  that  the  finding  and  judg-  Shattuck  v.  Hart,  98  Mich.  557. 
ment  below  were  manifestly  against  Kannor  of  IMsmifsing  Bill. — The  as- 
the  evidence.  Eilers  v.  National  L.  signment  that  the  ''court  below  erred 
Ins.Co.,  2  Cine.  L.  Bull.  (Ohio)  333.  in  dismissing  the  complainant's  bill" 

''Although  it  is  undoubtedly  correct,  was  held  to  embrace  an  error  in  the 

as  a  general  rule,  that  the  assignment  manner  of  dismissing  the  bill.    Pogue 

of  error,  that  the  judgment  was  ren-  v,   Richardson,  7  J.  J.  Marsh.  (Ky.) 

dered  for  the   wrong   party,  strictly  240. 

brings  in  question  only  the  propriety  Appoalby  Bnrotioi. — On  an  appeal  by 

of  the  judgment  rendered  on  the  facts  the  sureties  of  adeceased  administrator 

found    by  the    court  or    jury,    still,  from  the  final  decree  upon  a  bill  filed 

where  ...  all  the  evidence  is  prop-  against  them  to  compel  a  settlement 

erly  brought  upon  the  record,  it  must  of  the  administration,  the  rulings  of 

be  subject  to  the  qualification  that  an  the  chancellor  on  the  exceptions  to 

examination  of  the  evidence  is    re-  the   register's  report,   on   which  the 

quired,  to  see  if  it  tends  to  support  the  final  decree  was  based,  were  reached 

finding."  PerDay,  J.,inUnionIns.Co.  by  an  assignment  of  error  in  the  de- 
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Amount  of  y«rdlit.— The  correctness  of  the  amount  of  a  verdict 
will  not  be  questioned  by  a  general  assignment  objecting  to  the 
right  of  the  party  to  the  verdict.* 

•ufldenej  of  CoBipUiiit.--An  assignment  attacking  the  sufficiency  of 
a  complaint  questions  the  entire  complaint,  and  if  any  paragraph 
is  sufficient  the  assignment  cannot  be  sustained.* 


cree  generaUy,  though  there  was  no 
assignment  based  specially  upon  the 
rulings.     Glover  v.  Hill,  85  Ala.  41. 

1.  Morrell  v.  Long  Island  R.  Co. 
(City  Ct.).  I  N.  Y.  Supp.  65. 

ConTer^oiL — In  an  action  for  the 
conversion  of  corn  an  assignment 
simply  denving  that  there  was  any 
evidence  of  the  conversion  will  not 
cover  the  ground  that  the  evidence  is 
not  sufficient  to  sustain  the  verdict  as 
to  the  amount  of  corn  converted  and 
the  amount  of  damages  sustained. 
Voss  V.  Bassett  (Tex.  App.,  1890),  15 
S.  W.  Rep.  503. 

DaoTM  Going  Beyond  Yordlot. — An  ob- 
jection to  a  decree  that  it  goes  beyond 
a  verdict  in  one  particular  is  not 
raised  by  an  exception  that  the  decree 
does  not  follow  the  verdict,  no  particu- 
lar departure  being  specified.  Searcy 
V.  Collins  (Ga.,  1894),  20  S.  E.  Rep. 
94. 

Yerdiet  ExoestiTe.  —  An  assignment 
"that  the  court  erred  in  overruling 
defendant's  motion  for  a  new  trial " 
will  not  cover  an  objection  that  the 
verdict  is  excessive.  Evans  v,  Delk 
(Tex.,  1888),  9  S.  W.  Rep.  550. 

In  Vovada  an  assignment  that  the 
verdict  was  not  supported  by  sufficient 
evidence,  liberally  construed,  was  held 
to  cover  the  point  that  the  verdict 
was  excessive,  though  the  latter  ob- 
jection was  not  made  in  the  motion 
for  a  new  trial.  Burkholder  v.  Burk- 
holder,  25  Neb.  270. 

2.  McCallister  v.  Mount,  73  Ind. 
559;  Stout  V.  Turner,  102  Ind.  418; 
Darnell  v.  Sallee,  7  Ind.  App.  581 
\citing  Branch  v,  Faust,  115  Ind.  464]; 
Buchanan  v.  Lee,  69  Ind.  117;  Caress 
V.  Foster,  62  Ind.  145;  Kelsey  v, 
Henry,  48  Ind.  37.  See  Miller  v,  Bil- 
lingsly,  41  Ind.  489. 

Record  Afflrmativoly  Showing  Error. 
— But  the  assignment  will  be  good  if 
the  record  affirmatively  shows  that 
the  verdict  and  judgment  were 
founded  in  whole  or  in  part  on  an  in- 
sufficient paragraph.  Pittsburgh,  etc., 
R.  Co.  V,  Hunt,  71  Ind.  229;  Smith  v. 
Freeman,  71  Ind.  85. 


Separate  Assignminta  on  the  BospoetiTS 
Paragraphs. — As  an  assignment,  to  be 
good,  must  be  one  for  which,  if  true, 
the  judgment  must  be  reversed,  sepa- 
rate assignments  on  the  respective  par- 
agraphs severally  cannot  be  made,  for 
it  cannot  be  determined  upon  any 
single  assignment  that  the  judgment 
ought  to  be  reversed.  Even  though 
each  paragraph  should  be  found  de- 
fective the  judgment  would  still  have 
to  be  affirmed,  because  no  single  as- 
signment presented  the  whole  ques- 
tion. Trammel  v,  Chipman,  74  Ind. 
474;  Schuff  V.  Ransom,  79  Ind.  458; 
Carr  v.  State,  81  Ind.  342;  Haymond  v. 
Saucer,  84  Ind.  3;  Lake  v.  Lake,  99 
Ind.  339;  Wagner  v.  Wagner,  73  Ind. 
135;  Warder  f.  Nolan  (Ind.  App., 
1894),  37  N.  E.  Rep.  821.  See  De  Vay 
V,  Dunlap,  7  Ind.  App.  690. 

But  an  assignment  that  '*  neither 
paragraph  of  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion when  separately  considered**  is 
a  proper  assignment. 

"Where  the  complaint  contains 
more  than  one  paragraph,  instead  of 
saying  that  the  complaint  does  not 
state  facts  sufficient,  etc.,  it  would 
seem  to  be  a  more  appropriate  for- 
mula for  the  assignment  to  say,  *  That 
no  paragraph  of  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of 
action."*  Per  Woods,  J.,  in  Higgins 
v.  Kendall,  73  Ind.  522.  But  see  Leedy 
V,  Nash,  67  Ind.  311. 

The  assignment,  '*  the  court  erred  in 
overruling  the  demurrers  to  the  first, 
second,  and  third  paragraphs  of  the 
complaint,"  calls  in  question  the  rul- 
ings upon  all  the  paragraphs  jointly; 
and  if  one  is  good,  the  assignment 
fails.  Ketcham  v.  Barbour,  102  Ind. 
576;  Houk  V,  Hicks  (Ind.  App.,  1894}, 
38  N.  E.  Rep.  864. 

An  assignment  that  the  complaint 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  brings  in  ques- 
tion the  sufficiency  of  the  complaint 
in  all  respects  not  cured  by  the  ver- 
dict.    Stevens  v.  Tucker,  73  Ind.  73. 

But  an  assignment  that  the  court 
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OTcrraliag  MotloB  for  Vtw  TrUL — ^An  assignment  of  error  in  over^ 
ruling  a  motion  for  a  new  trial  presents  for  review  all  grounds 
well  assigned  in  the  motion,  and  it  is  not  necessary  or  proper  to 
specifically  assign  them.^ 

VL  BSIATIOVTO  THS  BlOOBS — Oonftned  to SMord.— The  assignment 
of  errors  is  predicated  upon  the  record,  and  error  may  not  prop-- 
erly  be  assigned  upon  matter  not  appearing  therein.' 

FoandodonExotptioiii.— It  follows  that  if  the  rulings  claimed  to  be 
erroneous  were  not  properly  excepted  to  in  the  court  below  •  and 

erred  in  sustaining  a  demurrer  to  a  57  Ala.  179;  Fitzgerald  v.  Burke,  14 
particular  paragraph  of  a  defendant's  Colo.  559;  Halsey  v.  Darling,  13  Colo, 
answer  is  not  sufficient  to  call  in  ques-  i :  Independence,  etc. ,  Plank  Road  Co. 
tion  the  sufficiency  of  the  complaint,  v.  Doty,  7  Ind.  580;  Snodgrass  v. 
Peters  v.  Banta,  lao  Ind.  416;  Stock-  State,  13  Ind.  292;  Scoville  v.  Chap- 
well  V.  State,  loi  Ind.  i.  man,  17  Ind.  470;  Heiney  v,  Garretson, 

1.  Chicago,  etc.,  R.  Co.  v.  Northern  i  Ind.  App.  548;  Schohmer  v.  Lynch, 

Illinois  Coal,  etc.,  Co.,  36  111.  60;  In-  11  Iowa  461;  Borland  v,  McNally,  48 

dianapolis,  etc.,  R.  Co.  v,  Rhodes,  76  Iowa  440;    State  v.   O'Day,  69   Iowa 

111.  285;  Shaw  V,  People,  81  111.  150;  368;  Arthurs  ».  Smathers,  38  Pa.  St. 

Ottawa,   etc.,   R.  Co.  v.  McMath,  91  40;   King  v.    Faber,    51    Pa.   St.  387; 

111.    104:    Ft.    Scott,   etc.,   R.   Co.   v.  Baylis  v.  Stout,  49  Mich.  215;  Illinois 

Jones,   48   Kan.    51;    Wood   Mowing,  Cent.    R.    Co.   v.    Parks,  88   111.   373; 

etc..   Co.    V.    Farnham,    i    Okl.    375;  Smith  t^.  Jackson,  76  HI.  254. 

Wolcott  V,  Bachman,  3  Wyoming  335.  EyidexMS  Hot  In   the  Bacord. — Thus 

See  U.  S.  V.  Trabing,  3  Wyoming  144.  where  it  was  assigned  that  the  court 

Indiana, — Montmorency  Gravel  Road  refused  to  allow  a  certain  draft  to  go  to 
Co.  V,  Rock,  41  Ind.  263;  Branham  v,  the  jury  which,  it  was  claimed,  wastes- 
Record,  42  Ind.  181;  Miles  v,  Bu-  tified  to  by  a  particular  witness, and  the 
chanan,  36  Ind.  490,  citing  Bellefon-  record  made  no  mention  of  the  draft 
taine  R.  Co.  v.  Reed,  33  Ind.  476;  in  the  testimony  of  that  witness,  the 
Shoverv.  Jones,  32  Ind.  141;  Ewing  t^.  assignment  was  held  bad.  Kinter  v. 
Reno,  32  Ind.  149;  Lingerman  v.  Nave,  Jenks,  43  Pa.  St.  445. 
31  Ind.  222;  Ehrman  v.  Kramer,  26  8.  California, — Holverstot «/.  Bugby, 
Ind.  409;  Stilwell  v.  Chappell,  30  Ind.  13  Cal.  43;  Sukeforth  v.  Lord,  87  Cal. 
72;  Crowfoot  V,  Zink,  30  Ind.  446.  399. 

ICere  IrregnlarltiM  Selating  to  Kotlon.  Colorado. — Gilpin  v,  Gilpin,  12  Colo. 

— An  assignment  of  error  in  granting  504;  Piela  v.  People,  6  Colo.  343. 

a  new  trial  is  not  sufficient  to  raise  the  Dakota. — McCormack  v.  Phillips,  4 

question  concerning  the  time  of  hear-  Dak.  Ter.  506. 

ing  the  motion   or  the   sufficiency  of  Florida. — Tischler  v.  Apple,  30  Fla. 

the   notice   of  the   same.     Dillard   v.  132. 

Savage,  98  Ala.  598.  Illinois. — Indianapolis,  etc.,  R.  Co. 

Error  Grounded  on  Insufficient   Com-  v.  Rhodes,  76  111.  285. 

plaint.  —  An    assignment    that    *'  the  Iowa.  —  Blander    v.    Hinckley,    60 

court  erred   in  overruling  the  appel-  Iowa  185;    Kirk  v.  Litterst,   71  Iowa 

lant's  motion  for  a  new  trial,  and  in  71. 

rendering  judgment  for  the  appellee,  Ohio. — Eilersv.  National  L.  Ins.  Co., 

for  the  reason  that  the  complaint,  as  2  Cine.  L.  Bull.  (Ohio)  333. 

amended,  does  not  state  facts  sufficient  United  States. — Belford  v.  Scribner, 

to  constitute  a  cause  of  action,"  is  not  144  U.  S.  488. 

a  general  assignment  that  the  court  Indiana.  —  Jolly    v.     Terre     Haute 

erred  in  overruling  the  motion  for  a  Drawbridge  Co.,  9  Ind.  417;  Tarn  v. 

new  trial;  and  if  it  presents  any  ques-  Shaw,  10  Ind.  469:  Zehnor  v.  Crull, 

tion,  it  is  as  to  the  sufficiency  of  the  10  Ind.  547;    Fall   v.   Hazelbrigg,   45 

complaint.     Frazier  v.  Harris,  51  Ind.  Ind.  576;  Hutts  v.  Hutts,  62  Ind.  214; 

156.  Dukes  V.  Cole,  T29  Ind.  137.    See  Mid- 

8.  Gallena  v.  Sudheimer,  9  Heisk.  land  R.  Co.  v.  Dickason,  130  Ind.  164, 

(Tenn.)    189;    Elliott    v.   McNairy,    i  citing  Smith  v.  Davidson,  45  Ind.  396; 

Baxt.  (Tenn.)  342;  Haney  v.  Conaly,  Hull  v.  Louth,  109  Ind.  333;  Western 
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preserved  in  a  bill  of  exceptions  ^  they  will  not  be  entitled  to 
consideration  when  assigned. 

Union  Tel.  Co.  v.  Trissal,  98  Ind.  566;  after  instituted.      Hufford  v.  Grand 

Smith  V,  McKean,99lnd.  loi;  Johnson  Rapids,  etc.,  R.  Co.,  64  Mich.  631. 

V.  McCulloch,  89  Ind.  270.  In  Pennsylvania,  where  a  charge  is 

Michigan.  —  Hill    v.    Robinson,    23  part  of  the  record, assignments  of  error 

Mich.  24;  Snyder  v.  Willey,  33  Mich,  upon  it  may  be  considered  though  it 

483;    Hall   V,    People,   39  Mich.    717;  was  not  excepted  to  at  the  time.     Sid- 

Manistee  School  District  v.  Cook,  47  ney  School   Furniture  Co.  v.  School 

Mich.  112;   Prescott  v.  Patterson,  49  Dist.  (Pa.,  1886),  5  Cent.  Rep.  306. 

Mich.  622;  Barton  v.  Gray,  57  Mich.  Gross-Xrrors. — The  rule  that  assign- 

622;    Cotherman    v.    Cotherman,    58  ments  on  matter  not  excepted  to  be- 

Mich.  465;  People  v.  Barker,  60  Mich,  low  will  not  be  noticed  applies  also  to 

277;  Alberts  v.  Vernon,  96  Mich.  S49<  cross-errors.     Buckingham  v.  People, 

Nebraska. — Darner    v.    Daggett,   3S  96  111.  App.  269. 

Neb.  695;  Scofield  v.  Brown,  7  Neb.  1.  Newmark     v.    Marks    (Arizona, 

321 ;  Wiseman  v,  Ziegler  (Neb.,  1894),  1890),  28    Pac.    Rep.  960;    Moore  v. 

60  N.  W.  Rep.  320;  Rector  v.  Canfield  Semple,  11  Cal.  360;  Snell  v.   M.  E. 

(Neb.,    1894),   S8    N.   W.    Rep.    1131;  Church,  58  111.  290;  Horn  v.  Eckert, 

Burkholder  v.   Burkholder,   25   Neb.  63  111.  522;  Reed  v.  Home,  73  111.  598; 

270.  Fanning  v.  Russell,   81    111.  398;   lo- 

Vot  Considered. — Assignments  of  er-  dianapolis,  etc.,  R.  Co.  v.  Rhodes,  76 
ror  not  founded  on  exceptions  will  not  111.  285;  Van  Cott  v.  Sprague,  5  III. 
be  considered  unless  the  errors  are  App.  9^9;  Keene  v.  Russell,  80  Ind. 
apparent  of  record.  Hoppie  v.  Best,4  163;  Perth  Amboy  Mfg.  Co.  v.  Con- 
Colo.  555,  n'/t  iff  Patton  v.  Coen,  3  Colo,  dit,  2  N.  J.  L.  659;  Allaire  v.  Harts- 
367;  Wasson  v.  Dyer,  3  Colo.  398.  home,   21    N.   J.    L.  665;   Murphy  v. 

On  Speoiiio    Objection.— The  assign-  Gould  (Neb.,  1894),  59  N.W.  Rep.  383; 

ment  must  rest  upon  the  very  objection  Haskell  v.  Valley  County  (Neb.,  T894), 

made  below.     Blanton  v,  Ray,  66  Tex.  59  N.  W.  Rep.  680;  Com.  v,  Hulings, 

61;  Sharp  t^.  Schmidt,  62  Tex.  263.  129   Pa.  St.  317:  Com.  v.  Ware,  137 

Exooptions  Kust  Bo  Spocifle. — And  the  Pa.  St.  465;  Yoe  v.  Montgomery.  68 

exceptions  upon  which  the  assignment  Tex.  338;  Sloan  v.  Thompson,  4  Tex. 

is  based  must  point  out  the  specific  Civ.    App.   419;    Garbanati   v,    Uinta 

error.     If  only  general,  the   assign-  County,  2  Wyoming  257.     See  CotuUa 

ment  will  not  be  considered.     Betts  v.  v.  Goggan,  77  Tex.  32;  McClellan  v. 

Letcher,    i    S.    Dak.    182;    Oliver    v.  Pyeatt,  4  U.  S.  App.  319,  50  Fed.  Rep. 

Phelps,   20   N.   J.    L.    180;    Potts    v,  685;  Alamo  F.   Ins.  Co.  v.  Lancaster 

Clarke,  20  N.  J.   L.  538;  Hedrick  v.  (Tex.  Civ.  App.,  1894),  28  S.  W.  Rep. 

Strauss  (Neb.,  1894),  60  N.   W.  Rep.  126. 

928.  Controls  Assignment.—"  The  bill  of 

Exooption  to  Charge.  —  In   Michigan  exceptions  controls  the  assignment  of 

and  North  Carolina  by  statute  errors  error,  and  only  the  grounds  of  objec- 

may  be  assigned  in  the  Supreme  Court  tion  stated  in  the  bill  can  be  consid- 

upon    the    charge    of    the  court  be-  ered,  although  the  assignment  may  be 

low,   though   not  excepted  to  at   the  upon   other  grounds.'*     Kimmarle  v, 

time.     Hufford  v.  Grand  Rapids,  etc.,  Houston,  etc.,  R.  Co.,  76  Tex.  686. 

R.  Co.,  64  Mich.  631.     See  McKinnon  Bill  FUed  Too  Late. — An  assignment 

V,   Morrison,    104    N.    Car.   354,   and  based  upon  a  bill  of  exceptions  filed 

cases  cited  supra^   II,   i,  Errors  Not  too  late  will  not  be  considered.     Hess 

Considered,  v.  Dean,  66  Tex.  663. 

In  Just  V.  Porter,  64  Mich.  565,  the  In  a  Criminal  Case  it  is  imperative 

statute  of  1885  allowing  errors  to  be  that  the  assignment  be  founded  on  a 

assigned  upon  the  charge  of  the  court  bill  of  exceptions.     Work  v.  State,  3 

without  exception  having  been  taken  Tex.  App.  233. 

thereto  at  the  time,  was  criticised  and  In  Wisoonsin  an  assignment  that  the 

its  unfair  working  pointed  out.  court  erred  in  not  directing  a  verdict 

But  this  statute  was  remedial  only,  for  the  defendant  cannot  be  consid- 

regulating  practice,   and    applied    to  ered  when  the  bill  of  exceptions  fails 

cases  pending  as  well  as  cases  there-  to  show  that  it  contains  all  the  evi- 
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Contradieting  Baoord.— The  assignment  must  also  be  supported  by 
the  record,  and  when  contradicting  it  will  not  be  reviewed.* 

statement  of  Fseu  Improper.— It  is  not  the  correct  practice  for  an 
assignment  of  errors  to  contain  a  statement  of  facts,  nor  the 
appellant's  version  of  them ;  *  and  such  statement  will  not  be 
presumed  to  be  true  when  the  facts  do  not  appear  in  the  record.' 


dence  given  on  the  trial.  Collins  v. 
Breen,  75  Wis.  606. 

In  Looifliaika  errors  of  law  apparent 
on  the  record  may  be  assigned 
though  there  is  neither  statement  of 
facts,  special  verdict,  nor  bill  of  ex- 
ceptions. Denis  v.  Corderiella,  4 
Martin  (La.)  654;  Meyer  v,  Schur- 
bruck,  37  La.  Ann.  373. 

In  Michigan  on  appeal  from  a  case 
tried  by  the  court  without  a  jury,  the 
assignment  that  the  finding  of  facts 
does  not  support  the  judgment  ren- 
dered may  be  considered  though  not 
founded  on  a  bill  of  exceptions.  Am- 
boy,  etc.,  R.  Co.  v.  Byerly,  13  Mich. 
439,  citing  Trudo  v.  Anderson,  10 
Mich.  357.  In  such  a  case  the  finding 
of  facts  must  be  regarded  as  a  special 
verdict.  Peck  v.  City  Nat.  Bank,  51 
Mich.  353.  See  Hostetter  v.  Brooks 
Elevator  Co.  (N.  Dak.,  1894),  61  N. 
W.  Rep.  49. 

1.  King  V,  Robinson,  33  Me.  114; 
Paul  V.  Hussey,  35  Me.  97;  Snyder  v, 
Willey,  33  Mich.  483;  Bitzer  v.  Wagar, 
83  Mich.  223;  Moody  v.  Vreeland,  9 
Wend.  (N.  Y.)  125;  Lovett  v.  Pell,  22 
Wend.  (N.  Y.)  369:  Hill  1/.  West,  4 
Yeates  (Pa.)  385;  Crawford  v,  Will- 
iams, I  Swan  (Tenn.)  346;  McMillan 
Marble  Co.  v.  Black,  89  Tenn.  118; 
Tuggle  V.  Hughes  (Tex.  Civ.  App., 
1894),  28  S.  W.  Rep.  61;  Field  v,  Gibbs, 
I  Pet.  (C.  C.)  155;  Helbut  v.  Held,  2 
Ld.  Raym.  1414:  Bradburn  v,  Taylor, 
I  Wils.  85;  Molins  v.  Wetby,  i  Lev.  76; 
Cole  V,  Green,  i  Lev.  309;  Lampton  v, 
CoUingwood,  i  Salk.  262;  Rex  z/.  Car- 
lile,  2  B.  &  Ad.  362,  22  £.  C.  L.  96; 
Claggett  V.  Simes,  31  N.  H.  22;  Hud- 
son r. 'Banks,  Cro.  Jac.  28;  Patterson 
V,  Cook,  8  Port.  (Ala.)  66;  Cook  v. 
Conway,  3  Dana  (Ky.)  454.  See  Wet- 
more  V,  Plant,  5  Conn.  541. 

Conrt  Directing  Verdict. — An  assign- 
ment that  "  the  court,  on  its  own  mo- 
tion, directed  a  verdict  against  the  de- 
fendants "  was  not  supported  by  the 
record,  which  stated,  "  at  the  close  of 
the  evidence,  the  court,  on  its  own 
motion,  instructed  the  jury  to  return 
a  verdict,  in  each  case,  in  form  as  di- 


rected.    State  V,    Harbach,   78   Iowa 

475. 
Appearance  before  Jnstioe  of  the  Peace. 

— An  assignment  that  a  party ^  against 
whom  judgment  by  default  had  been 
given  by  a  justice  of  the  peace,  at- 
tended the  office  of  the  justice  on  a 
certain  day  from  nine  to  ten  o'clock  in 
the  forenoon,  and  the  justice  did  not 
appear,  did  not  contradict  the  record 
of  the  justice,  which  stated  that  he 
was  present  on  that  day  and  adjourned 
the  cause  to  a  following  day,  when 
judgment  by  default  was  rendered. 
Burgess  v.  Tweedy,  16  Conn.  39. 

Where  a  case  was  commenced  be- 
fore a  justice  of  the  peace,  and  the 
record  showed  that  a  cause  of  action 
had  been  filed  with  him,  it  could  not 
be  assigned  for  error  that  no  cause  of 
action  was  filed,  and  the  Supreme 
Court  thus  required  to  pass  upon  the 
sufficiency  of  the  action.  Packard  «/. 
Mendenhall,  42  Ind.  598. 

Service  of  Writ — Where  the  record 
contained  a  certificate  of  the  clerk  that 
a  writ  of  scire  facias  had  been  served, 
although  it  did  not  contain  a  copy  of 
the  return,  the  court  refused  to  sus- 
tain an  assignment  that  it  did  not  ap- 
pear that  the  writ  had  been  served. 
Brown  v.  King,  i  Bibb  (Ky.)  462. 

But  where  the  return  did  not  show 
that  a  copy  of  a  writ  had  been  deliv- 
ered to  the  defendant,  an  assignment 
that  no  copy  of  the  writ  was  served 
upon  or  shown  to  him  was  sufficient. 
Middleton  v.  State,  11  Tex.  255. 

Theory  of  the  Pleadings. — Where  the 
pleadings  did  not  seek  to  recover  from 
the  defendant  as  a  guarantor,  but  as 
the  principal  and  sole  debtor,  assign- 
ments relating  to  the  former  phase  of 
the  case  could  not  be  considered. 
Wells  V,  Yarborough,  84  Tex.  660. 

3.  Wilson  V.  Alexander  (Tex.,  1892), 
18  S.  W.  Rep.  1057. 

8.  State  V.  Whitmire,  no  N.  Car. 
367.  See  Walker  v,  Scott,  106  N.  Car. 
56. 

If  such  was  not  the  rule.  **  there 
would  be  few,  if  any,  cases  in  which 
an  assignment  of  errors  appears  that 
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It  AttMtei  to  tlw  lnwd  OtMffaUj  l«q«lrai.^It  is  generally 
required  that  the  assignment  be  attached  to  the  record.  In  suc^ 
case  a  loose  detached  paper,  although  purporting  to  be  an  assign- 
ment, will  not  be  sufficient.^ 

xft#t  «f  MoBiwglUin — ^The  requirement  b  not  one  of  mere  form 
which  may  be  considered  waived  if  not  objected  to,  but  of  sub- 
stance ;  and  when  the  assignment  is  filed  in  disregard  of  it,  the 
court  will  be  justified  in  dismissing  the  appeal.* 

VU  PiXADue  TO  THX  AMienBMT— la  e«a«a.— After  the 
appellant  has  assigned  errors,  the  appellee  may  demur  to  the 
assignment,  or  he  may  plead  specially,  or  the  common  joinder, 
in  nulla  est  erratum.^ 

would  not  have  to  be  reversed."   Fer-  guiog  the  case  on  the  errors  contained 

rier  v,  Ferrier,  64  Cal.  23.  in  the  paper  book  will  not  suffice,  as 

StriektnOttt.— A  recital  in  an  assign-  the  latter  is  not  part  of  the  record, 

ment  not  in  accordance  with  the  facts  Armstrong's  Appeal,  68  Pa.  St.  409. 
will  be  stricken  out.  Donnelly  v.  State,        In  Arisona  the  assignment  should  be 

26  N.  J.  L.  463.  a  separate  and  distinct  paper,  and  a 

1.  Hays  V,  Johns,  42  Ind.  505;  Gei-  copy  of  it  be- attached  to  the   tran- 

selman  v.  Brown,  30  Tex.  760;  Barnes  script.     Sutherland   v,  Putnam   (Ari- 

V.  Miller,  3  Tex.  Civ.  App.  468  \citing  zona,  1890),  24  Pac.  Rep.  320. 
Chappell  V.  Missouri  Pac.   R.  Co.,  75        In  Vorth  Carolina,  "when  the  grounds 

Tex.  82];  Farrar  v.  Churchill,  135  U.  of  error  appear  sufficiently  assigned  in 

S.  609;  Rockford  Ins.  Co.  v.  Travel-  the  record  itself  in  terms  or  by  neces- 

stead,  29  111.  App.  654,  citing  Martin  sary  implication,**  the  court  will  con- 

V,    Russell,   4    111.    342;    Williston   v.  sider  and  pass  upon  their  merits  with- 

Fisher,  28  III.  43.  out  a  statement  on  appeal.     Brooks  7. 

In  Illinois  it  is  not  sufficient  that  the  Austin,  94  N.  Car.  222. 
abstract  contains  what  purports  to  be        2..  Ditch   v,   Sennott,    116    111.  288; 

an  assignment.     Benneson  v.  Savage,  Williston  v.  Fisher,  28  111.  43. 
119  111.  135;  Wilcox  V,  Moore,  44  III.        The  court  may  refuse  to  consider 

App.  293.  errors  not    attached    to    the  record. 

But  where  the  errors  were  assigned  Martin  v,  Russell,  4  111.  342. 
upon  the  abstract  and  brief,  the  court        In  Now  Kexioo  the  assignment  must 

refused  to  dismiss  the  appeal,  on  con-  be  both  made  and  filed  on  a  separate 

dition  that   they  should  be  assigned  paper,  and  also  copied  in  the  appel- 

upon  the  record  at  once.      Gibbs   v.  lant's  brief.  Where  the  first  provision 

Blackwell,  40  111.  51.  is  not  complied  with,  the  appeal  will 

File-mark. — A  loose  paper,  unsigned,  usually  be  dismissed,  but  where  the 

unentitled  either  as  to  case  or  court,  assignment,  duly  written  on  a  separate 

with  no  file-mark  upon  it,  found  among  paper,  after  having  been  filed  with  the 

the  printed  matter  of  the  case  was  not  clerk  was  delivered  to  the  printer  and 

sufficient  as  an  assignment.      Bogue-  lost  in  his  office,  its  absence  not  being 

Badenoch  Co.  v.  Boyden,  33  III.  App.  noticed  by  the  counsel  for  the  appel- 

252.     See  Vance   v,    Hogue,  35   Tex.  lant.  due  to  excusable  hurry,  the  ex- 

432;    McCormack  v,   Showalter  (Ind.  cuse  was  held    sufficient.     Martin  v. 

App.,  1894),  38  N.  E.  Rep.  875.  Terry  (N.  Mex.,   1892),  30  Pac.  Rep. 

Attaching  with  Mueilage. — Attaching  951. 
the    assignment   to   the    record  with        8.  *'  At  common  law  writs  of  error 

mucilage   will  not  suffice.     Wiggs   v.  were  governed  by  rules  of  pleading 

Koontz,  43  Ind.  430.  analogous  to,  and  as  well  defined  as, 

Grots-Aisignments  must  also  be  at-  the  rules  of  pleading  in  original  ac- 

tached  to  the  record.     Gage  v.  Brown,  tions  in  courts  of  original  jurisdiction. 

125  III.   522;  St.  Louis   Bridge  Co.  v.  The  assignment  of  errors  was  in  the 

People,    128   111.    422.     See    Drainage  nature  of  a  declaration.     To  this  as- 

Comr's  V,  Hudson,  109  III.  659.  signment  the    defendant    pleaded  or 

In  Pennsylvania  assignments  of  error  demurred,  as   he  was  advised.     The 

should  be  filed  of  record.     Merely  ar-  pleas  were  common  or  special.     The 
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itamurtr. — Improper  assignments  should  be  demurred  to.^  If 
the  demurrer  is  overruled  it  may  be  withdrawn  and  the  assign* 
ment  pleaded  to.* 

Th*  Oonmm  j«lnAir  simply  alleges  that  there  is  no  error,  and  asks 
the  court  to  examine  and  give  judgment  upon  the  record.  It 
admits  all  facts  well  assigned ; '  but  with  respect  to  matters  im- 
properly assigned  it  operates  as  a  demurrer  only.^     It  waives  all 


common  plea,  being  simply  an  aver- 
ment that  there  was  no  error  in  the 
^  record,  was  a  mere  joinder  with  the 
plaintiff  in  error  in  referring  the  mat- 
ters at  law  to  the  judgment  of  the 
court.  Special  matters  were  pleaded 
specially,  either  in  abatement  or  in 
bar."  Per  Brickell,  C.J.,  in  Boiling  v. 
Jones,  67  Ala.  50S.  See  Acker  v.  L«d- 
yard,  i  Den.  (N.  Y.)  677;  Hymann  v. 
Cook,  I  How.  App.  Cas.  (N.  Y.)  419; 
Rochester  V.  Roberts,  25  N.  H.  495. 

Srror  Coram  Hobis.-^For  the  course 
of  pleading  to  an  assignment  of  error 
c&ram  nobis^  see  Crawford  v,  Williams, 
I  Swan  (Tenn.)34i;  Memphis  German 
Sav.  Inst.  V.  Hargan,  9  Heisk.  (Tenn.) 
496;  Jones  V,  Pearce,  12  Heisk.  (Tenn.) 
281.     See  article  Coram  Nobis. 

8aT«ral  Fleas. — Leave  to  plead  sev- 
eral pleas  to  the  assignment  will  not 
be  granted  before  the  errors  are  as- 
signed. Higbie  v.  Comstock,  i  Den. 
(N.  Y.)  652.  The  plea  of  in  nullo  est 
erratum  and  limitations  are  inconsist- 
ent and  cannot  be  pleaded  together. 
Acker  v,  Ledyard,  i  Den.  (N.  Y.)  677. 

Bale  to  Join  in  Error. — In  New  York 
on  error  from  a  court  of  common  pleas 
the  plaintiff  might  proceed  by  a  rule 
on  the  defendant  to  join  in  error,  or 
by  a  scire  facias  adaudiendum  errores^ 
and  take  judgment  of  reversal  for  de- 
fault. Sheldoii  v.  M'Evers,  i  Johns. 
Cas.  (N.  Y.)  169.  See  Sealy  v,  Shat- 
tuck,  2  Johns.  Cas.  (N.  Y.)69;  Oppie 
V,  Colegrove,  19  Johns.  (N.  Y.)  124. 
See  also  St.  Katharine  Dock  Co.  v, 
Higgs,  10  Q.  B.  652,  n.,  6  L.  J.  Q.  B. 
390,  n  Jur.  991;  Arding  v,  Holmer,  i 
H.  &  N.  278,  26  L.  J.  Ex.  72,  2  Jur.  N. 
S.  790,  citing  Howard  v,  Kershaw,  6 
Exch.  541. 

Service  of  the  Bole  to  join  in  error 
and  of  the  assignment  of  errors  had 
to  be  made  upon  the  attorney  of  the 
respondent,  or  the  respondent  himself, 
either  personally  or  by  leaving  it  at 
his  house,  or  as  the  court  might  di- 
rect. Waters  v,  Travis,  8  Johns.  (N. 
Y.)  566;  Clement  v.  Crossman,  8  Johns. 
(N.Y.)287;  Hardenbergh  V.Thompson, 


I  Johns.  (N.  Y.)6i.  If  the  service  was 
not  personal,  good  cause  must  have 
been  shown  why  it  was  not.  Graves  v. 
Miller,  i  Johns.  (N.  Y.)  509. 

1.  Thus  an  assignment  embracing 
errors  both  of  fact  and  law  should  be 
demurred  to.  Acker  v.  Ledyard,  i 
Den.  (N.  Y.)  677;  Freeborn  v.  Den- 
man,  7  N.  J.  L.  190. 

A  Demurrer  to  an  Entire  Asfignment 
will  be  defeated  if  any  one  specifica- 
tion is  good.  Moody  v.  Vreeland,  7 
Wend.  (N.  Y.)  55. 

Demurrer  and  Common  Joinder  Com- 
pared.— '*  There  is  no  substantial  dif- 
ference in  reason  between  a  demurrer 
and  the  plea  of  *in  nullo  est  erra- 
tum,* Both  admit  the  facts  alleged, 
and  put  only  the  law  of  the  case  in 
issue."  Per  Edwards,  C.J.,  in  Lans- 
dale  V.  Findley,  i  Hard.  (Ky.)  158. 

8.  Arnold  v.  Sandford,  14  Johns. 
(N.  Y.)  417. 

8.  Bliss  t^.  Rice,  9  Johns.  (N.  Y.)  159; 
Harvey  v.  Rickett,  15  Johns.  (N.  Y.) 
87;  Okeover  v.  Overbury,  T.  Raym. 
331,  9  Vin.  550;  Wilkins  v.  Nicholson, 
I  Ld.  Ken.  350. 

'Where  in  nullo  est  erratum  has  been 
pleaded  to  an  assignment  of  error  in 
fact,  the  plaintiff  may  insist  upon  er- 
rors of  law  apparent  on  the  record 
and  stated  in  the  margin  of  the  paper 
book.     Bruce  v.  Wait,  i  M.  &  G.  i. 

See  preceding  notes  under  this  sec- 
tion. 

4.  Claggett  V,  Simes,  31  N.  H.  22, 
citing  Cole  v.  Green,  i  Lev.  311; 
Hayden  v.  Mynn,  Cro.  Jac.  521;  2 
Bac.  Abr.  218;  i  Roll.  Abr.  758;  2  Ld. 
Raym.  141 5,  note;  Cross  v,  Tyer, 
Cro.  Eliz.  665;  Fitz  G.  no;  2  Saund. 
loi,  S. 

"  If  the  assignment  is  bad  as  im- 
peaching the  record,  the  defendant  in 
error  can  avail  himself  of  the  objec- 
tion under  the  general  plea  of  in  nullo 
est  erratum.  So  if  an  error  in  fact  that 
is  not  assignable  is  assigned,  and  in 
nullo  est  erratum  be  pleaded,  it  is  no 
confession  of  it,  as  if  it  be  assigned 
that  the  court  was  not  sitting  on  the 
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formal  defects  in  the  appellate  proceedings  and  all  matters  wliidi 
at  common  law  were  required  to  be  ^>ecially  pleaded.^  Bat  it 
does  not  cure  the  want  of  jurisdiction  of  the  appellate  court.* 

Under  the  present  very  universal  statutory  appellate  procedure 
this  formality  of  pleading  to  the  assignment  is  generally  not 
required.* 

vIIL  Cl4m-AMllHnmT. — ^As  has  been  stated  above,  it  is  neces- 
sary for  the  appellee  to  assign  cross-errors  if  he  wishes  to  ob- 
tain a  review  of  rulings  alleged  to  be  prejudicial  to  him.  The 
allowance  of  an  assignment  of  cross-errors  is  a  matter  of  right 
even  when  not  expressly  authorized  by  statute  or  rule.  Its 
object  is  to  enable  the  court  to  finally  adjudicate  upon  the  whole 
controversy  without  necessitating  a  resort  to  the  machinery  of  a 
separate  appeaL  The  decision  against  the  appellee  of  cross-errors 
assigned  by  him  will  be  a  bar  to  a  writ  of  error  prosecuted  by  him 
assigning  for  error  the  same  matter.^ 


day  when  the  judgment  purported  to  ••■•  PartiM  Vot  Vaatd. — ^A  motion 

have    been    given,    because    that    is  to  dismiss  a  writ  of  error  becaose  it 

against  the  record:  and  in  such  a  case  does  not  set  out  the  names  of  all  the 

in  nulla  est  erratum  is  only  a  demurrer,  defendants  comes  too  late  after  joinder 

Bac.  Ab.  Error,  K.  2,  and  cases  there  in  error.   Turnly  v.Stinson,  i  Ala.  456. 

cited."  Per  Sutherland,  J.,  in  Moody  <r.  StpmeatatiTa    Cai^ty. — The    plea 

Vreeland,  7  Wend.  (N.  Y.)  55.      See  of  in  nulla  est  erratum  by  a  party  to 

Lovett  V,  Pell,  '32  Wend.  (N.  Y.)  369;  an  appeal  prosecuted  against  him  in 

Rex  V,  Carlile,  3  B.  &  Ad.  362,  33  E.  a  representative  capacity  admits  the 

C.  L.  96;  Taylor  v.  Willans,  i  Bligh  capacity.     Tapley  v,   McGee,  6   Ind. 

N.  S.  41 5 •  I  Dow.  &  Clark  19,  citing  56.     Likewise  such  a  plea  admits  the 

King  V,   Gosper,  Yelv.  58;  Morris  v.  representative  capacity  of  a  person 

Fletcher,  Cro.  Car.  53;  Jcffry  v.  Wood,  assigning  error  in  the  capacity.     Run- 

X  Stra.  439;    Burdett  v,  Wheatley,  3  dies  v,  Jones.  3  Ind.  35. 

Ld.    Raym.   883;    Hudson  v.    Banks,  8.  Johnston  v.  Fort,  30  Ala.  78. 

Cro.  Jac.  28.  A  joinder  in  error  cannot  by  con- 

1.  Alabaaia. — "A  joinder  in  error,  sent  of  the  parties  give  the  appellate 

so  far  as  I  know,  or  can  discover  from  court  jurisdiction.   Mabry  v.  Dickens, 

the  reports,  has  been  given  the  opera-  31  Ala.  243. 

tion  and  effect  it  had  at  common  law.  Want  of  Assignment  of  Xmrs. — The 

It  is  a  waiver  of  all  matters  which  do  ordinary  plea  of  no  error  on  appeal 

not  go  to  the  jurisdiction  of  the  court;  does  not  cure  the  want  of  an  assign- 

of  all  defects  in  the  manner  of  intro-  ment  of  errors.     Lacy  v.  Flucker,  i 

ducing  the  cause  into  this  court;  of  La.  50.     "  By  joining  in  error  the  ap- 

every  matter  which  ought,  at  the  com-  pellee  does  not  waive  his  right  to  urge 

mon     law,    to    have     been    specially  any  matter,  apparent  upon  the  face  of 

pleaded.     Magruder  v.  Campbell,  40  the  record,  which  entitles  him  to  an 

Ala.  611;  Carter  v,  Thompson,  41  Ala.  affirmance  of  the  judgment.     He  may 

375;  Alexander  V.  Nelson,  42  Ala.  462;  insist  that  the  judgment  should   be 

Thompson  v.  Lea,  28  Ala.  453.'*     Per  affirmed  because    the  assignment  of 

Brickell,  C.J.,  in  Boiling  v.  Jones,  67  errors  presents  no   question  for  the 

Ala.  508.    See  Mobile  Mut.  Ins.  Co.  v,  consideration    of    the    court."       "  A 

Cleveland,  76  Ala.  321.  joinder  in  error  waives  only  such  ob- 

Certiflcate  of  Appeal  and   Boonrity  for  jections  as  may  be  reached  by  a  mo- 

Coitf. — When  a  case  of  which  the  court  tion  to  dismiss."      Per  Dailey,  J.,   in 

can    take    jurisdiction    by   appeal   is  Louisville,  etc.,  R.   Co.  v,  Smoot,  135 

presented  by  the  record,  a  joinder  in  Ind.  222. 

error  waives  the  certificate  of  appeal,  8.  See  Lansdale  v.  Findley,  i  Hard, 

or  of  the  security  for  costs,  or  any  de-  (Ky.)  158;  Wells  v,  Martin,  i  Ohio  St. 

fects  therein.     Killam  v.  Costley,   53  386. 

Ala.  33.  4.  Smith    v.  Wright,    71   III.    167: 
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Sfbet — The  only  effect  of  the  cross-assignment  b  to  present 
additional  questions  for  determination  upon  the  same  record.^ 
It  does  not  amount  to  a  waiver  of  the  want  of  an  assignment  of 
errors.* 

By  assigning  cross-errors  the  appellee  may  secure  affirmative 
relief ;  *  but  his  failure  to  do  so  will  not  preclude  the  court  from 

Merritt  V.  Richey,  127  Ind.  400;  Wright 
V.  Woolfolk,  14  Bush  (Ky.)  308. 

"It  is  true,  as  appellant's  counsel 
contend,  that  our  Code  makes  no  pro- 
vision  for  the  assignment  of  cross- 
errors     by    the    appellee.       But    the 
practice  has  been  so  long  and  so  often 
recognized  as  an  appropriate  one  that 
it  must  be  regarded  as  one  of  the  un- 
written   rules   of  procedure.      John- 
son V,  Culver,  116  Ind.   278;  Evans- 
ville,  etc.,  R.  Co.  v,  Mosier,   114  Ind. 
447;  Rochester  v.  Levering,  104  Ind. 
562;  Thomas  v,  Simmons,  103  Ind.  538; 
Kammerling  v.   Armington,    58   Ind. 
384;  Jenkins  v,  Peckinpaugh,  40  Ind. 
133;    Adler  v,   Sewell,   29    Ind.   598; 
Nutter  V.  Junction  R.  Co.,  13  Ind.  479; 
White  V.   Allen,  9   Ind.    561.  ...  It 
prevents  a  multiplicity  of  appeals,  and 
yet  presents  for  adjudication  the  rights 
of  all  the   parties   properly   brought 
before  the  court.    It  enables  the  court 
to  finally  adjudicate  upon  the  whole 
controversy.     It  prevents  one   party 
from  taking  advantage  of  the  other 
by  appealing,  and   after  the  assign- 
ment of  cross-errors  dismissing  the 
appeal  and  carrying   the  entire   case 
out  of  court.     It  brings   the  practice 
on    appeal    into    harmony    with    the 
practice  in  the  trial  courts,  and  gives 
uniformity    and    consistency    to    our 
system  of  procedure.    It  simplifies  the 
practice,   and   preserves    all   rights." 
Per  Elliott,  C. J.,  in  Federv.  Field,  117 
Ind.  386. 

Illinois. — But  originally  in  Illinois 
cross-errors  were  not  allowed  to  be 
assigned  as  a  matter  of  right.  Page 
V,  People,  99  111.  418.  citing  Smith  v. 
Sackett,  15  111.  528;  Harding  v.  Larkin, 
41  111.  413. 

Exercising  Option.  —  It  is  optional 
with  the  appellee  whether  he  will 
assign  cross-errors  or  prosecute  a 
writ  of  error;  but  having  assigned 
cross-errors  he  may  not  afterwards 
sue  out  a  writ  of  error  on  the  same 
matter.  Page  v.  People,  99  111.  418; 
Wiggins  Ferry  Co.  v.  People,  loi 
111.  446;  Smith  V,  Wright.  71  III.  167; 
Wickliffe  v.  Buckman,  12  B.  Men. 
(Ky.)  424. 


Time  of  Assigning  Orosi-Errors. — 
There  is  no  statute  of  limitations  that 
will  prevent  the  defendant  in  error 
from  assigning  cross-errors  on  the 
tame  record  on  which  the  plaintiff  in 
error  has  assigned  errors,  even  though 
the  part  of  the  decree  on  which  cross- 
errors  are  assigned  was  rendered,more 
than  five  years  previous  to  such 
cross-assignment.  At  wood  v.  Buck, 
113  111.  268. 

When  Allowable.  —  ''Cross-assign- 
ments of  error  are  only  allowable 
when  the  party  making  the  assign- 
ment could  have  supported  a  separate 
and  distinct  appeal."  Wright  v. 
Evans,  53  Ala.  103. 

Separate  Transcript  Vot  Veoesnry.— 
On  assigning  cross-errors  it  is  not 
necessary  for  the  appellee  to  sue  out 
a  writ  of  error  and  bring  up  a  separate 
transcript;  but  he  may  make  his  as- 
signment and  have  it  incorporated  in 
the  record  brought  up  by  the  appel- 
lant. If  he  does  the  former,  he  will 
be  taxed  with  the  extra  costs  occa- 
sioned thereby.  Caperton  v,  Wanslow, 
18  Tex.  125. 

Bond  Vot  Veeessary.— And  the  effect 
of  this  is  to  relieve  the  appellee  from 
the  necessity  of  giving  bond.  Carroll 
V,  Carroll,  20  Tex.  731. 

1.  Bedodketing  Case. — There  is  no  ne- 
cessity to  redocket  the  case  after  the 
assignment  of  cross-errors,  as  that 
neither  changes  the  title  of  the  case 
nor  requires  the  filing  of  a  new  record. 
Smith  V,  Wright,  71  111.  167. 

2.  It  only  places  the  appellee  in  a 
condition  to  ask  and  obtain  a  cross- 
appeal.  Wright  V.  Woolfolk,  14  Bush 
(Ky.)  308.  See  Murphy  v,  Blandford 
(Ky.,  1889),  II  S.  W.  Rep.  715. 

3.  "It  is  a  mistake  to  suppose  that 
an  appellee  who  properly  saves  a  ques- 
tion and  duly  presents  it  by  the  as- 
signment of  cross-errors  is  not  entitled 
to  affirmative  relief.  An  appellee  may 
do  more  than  save  costs  or  prevent  a 
reversal  by  appropriately  assigning 
cross-errors.  He  may  in  many  in- 
stances accomplish  as  much  by  the  as- 
signment of  cross-errors  in  a  case 
appealed  by  his  adversary  as  by  him- 
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examining  the  evidence  introduced  by  him  to  defeat  the  appel- 
lant's claim.^ 

XnlM  OoTtraiBf  AnifBmtBti  Apply — ^The  rules  governing  the  cross- 
assignment  are  in  general  the  same  that  apply  to  the  direct  as. 
signment,  and  have  been  treated  with  the  latter  in  this  article.' 

IX.  AxZHBloaiT  AMD  Adbitioval  AMXemOMT. — Whether  or  not 
an  amendment  or  addition  to  the  assignment  shall  be  permitted 
is  discretionary  with  the  appellate  court,  and  must  depend  very 
largely  upon  the  particular  case.  In  general  it  may  be  said  that 
additional  assignments  may  be  filed  at  any  time  within  the  time 
allowed  for  the  original  assignment,  and  amendment  of  errors  de- 
fectively assigned  will  generally  be  permitted.  But  the  right  is 
much  more  questionable  when  the  time  allowed  has  expired  or 
the  amendment  seeks  to  introduce  matter  entirely  new ;  ana  the 
permission  to  amend  will  be  withheld  when  it  would  operate  to 
the  prejudice  of  the  other  party.  Upon  granting  the  leave  the 
court  may  tax  costs  to  the  party  requesting  it,  and  allow  the  other 
party  further  time  to  answer,' 

self  prosecuting  an  appeal.     Johnson  parties  are  already  active  appellants. 

V.  Culver,  Ii6  Ind.  278;  Feder  v.  Field,  Feder  v.  Field,  117  Ind.  386. 

117  Ind.  386;  Shinkle  v.  Ripley  First  And   parties  who  join  in  the  error 

Nat.  Bank,  22  Ohio  St.  516;  Collins  v.  waive  notice.     Smith  v.  Wright,  71  ill. 

Davis,  32  Ohio  St.  76."     Per   Elliott,  167. 

C.  J.,  Patoka  Tp.  v.  Hopkins,  131  Ind.  8.  Anonymous,  40  111.  54. 

142.  In  Florida,   where   the  errors   com- 

But  when  the  appellee  does  not  as-  plained  of  are  only  generally  stated, 
sign  cross-errors  he  will  not  be  entitled  the  appeal  will  not  be  dismissed  there- 
to affirmative  relief.  Schmidt  v.  Dens-  for,  but  the  appellant  will  be  taxed 
more,  42  Mo.  225.  with    costs    and    allowed    a    certain 

1.  But  the  court  examines  the  evi-  time    to    properly    designate    errors, 

dence  of  both  parties  upon  the  appel-  Weston  v.  Moody,  29  Fla.  169. 

lant's  assignment.     Cowger  v.  Land,  In    Indiana,    by    rule,     amendment 

112  Ind.  263.  should  not  be  allowed,  **  unless  it  ap- 

And  the  failure  to  so  assign  will  not  pear  that  due  care  and  diligence  were 

render  conclusive  the  rulings  of  the  exercised  in  the  first  instance  to  make 

court,  and  prevent  a  review  of  them,  the  assignment  complete."     State  v, 

Borden  v.  Croak,  131  111.  68.  Ross,  4  Ind.  A  pp.  480. 

8.  Bill  of  Exceptions.— Thus  cross-  In  Iowa»  although  the  original  as- 

errors  may  be  assigned  by  the  appellee  signment  must  be   filed   at   least  ten 

only  upon  a   bill   of   exceptions   pre-  days  before  the  first  day  of  the  trial 

pared  by  him  and  not  upon  the  bill  of  term,  yet  an  amendment  of  such  as- 

the  appellant,  even  with  his  consent,  signment  may  on   motion,  and   after 

Leslie     v,     Langham,    40    Ala,    524;  service  on  the  opposite   party,  be  al- 

Wright  V,  Evans,  53  Ala.  103.  lowed  to  be  filed  at  any  time  before 

Confli&ed  to  Deoreet  Appealed  From. —  the  submission  of  the  cause;  but  the 

And  cross-errors  may  be  assigned  only  appellant  must  generally  pay  all  costs 

on  the  decrees  appealed  from.     Rob-  up  to  the  time  it  was  filed.    Stanley  v, 

bins  V.  Butler  Paper  Co.,  35  HI.  App.  Barringer,  74   Iowa  34.     See    Kendig 

512;  Walker  v.  Pritchard,  121  111.  221.  v,  Overhulser,  58  Iowa  195;  Loughran 

Hotioe  to  Nonappellanti. — On  assign-  v.  Des  Moines,  72  Iowa  3S2. 
ing  cross-errors  it  w'U  in  many  cases  Amendment  After  Filing  of  AppeUee'i 
be  necessary  for  the  appellee  tD  notify  Argument. — But  an  amended  assign- 
parties  who  do  not  join  in  the  appeal,  ment  of  errors,  filed  without  leave  or 
in  order  to  get  them  into  court;  but,  notice  after  the  filing  of  t)ie  appellee's 
in  the  absence  of  a  rule  requiring  it,  argument,  was  stricken  out  on  the 
no  notice  will  be  necessary  where  the  motion  of  the  appellee.     '*  Doubtless 

972 


Aawndmoit  and  ASSIGNMENT  OF  ERRORS.  AddiUonal  Aitigiiiiient. 
BehMtfing. — A  rehearing  will  not  be  granted  to  enable  a  party  to 

upon  a  proper  showing  leave  would  ruled  a  motion  for  a  new  trial;  when 

be  granted  to  file  an  additional  assign-  made  more  than  four  years  after  the 

ment  of  errors.     In  such  a  case  the  ap-  ruling    complained   of,  was    refused, 

pellee  would   be  entitled   to  time  to  Crawford  v.  Kansas  City,  etc.,  R.  Co., 

present  argument  thereon."     Betts  v.  45  Kan.  474. 

Glenwood,  52  Iowa  124.  Seaitignment — Massachusetts. — After 

Where  the  appellant  filed  an  amend-  failing  to  prove  an  error  in  fact  relied 

ed    assignment    of    errors    ten    days  upon,  a  plainti£f  cannot  reassign  an- 

before  the  beginning  of  the  term  at  other  error,  nor  have  one  which  has 

which  the  cause  was  set  for  hearing,  been    stricken    out    restored.     Hath- 

but  after  the   appellee   had   filed    his  away  v,  Clark,  7  Pick.  (Mass.)  145. 

argument,  the  court  refused  to  strike  In  Michigan   **  the   Supreme  Court 

it  out  on  motion,  it  appearing  that  the  will  always  give  a  plaintiff  in  error  the 

appellee  had  been  given  ample  time  to  benefit  of  his  exception,  unless  by  his 

file  an  additional  argument   but  had  fault  or  laches  he  has  occasioned  the 

failed  to  do  so,  and  had  consented  to  delay  himself,  by  extending  the  time 

a  submission  of  the  case.     The  costs,  for  return,  or  for  the  assignment  of 

however,    occasioned    by    filing     the  errors,  or  by  allowing  a  new  assign^ 

amended   assignment   were   taxed   to  ment,  as  the  case  may  require."     Tel' 

the  appellants.     Buhlman  v.  Humph-  lerf.  Willis,  12  Mich.  384. 

rey,  86  Iowa  597.  The  assignment  **  that  the  written 

Appellee  Not  Prejudioed. — Where  an  findings  of  fact  and  law  by  the  circuit 

amended   assignment,  although  filed  judge  does  not  support  the  judgment" 

after  the  appellee's    argument,    and  was  allowed  to  be  amended  by  strik- 

without  leave,  appears  to  be  in  fur-  ing  out  the  words  **and  law"  so  that 

therance  of  justice,  and  it  does   not  it  might  be  made  technically  accurate 

appear  that   the   appellee    has    been  as  an  assignment  upon  a  special  ver- 

prejudiced  or  the  submission  of  the  diet.     Trudo  v.   Anderson,   10  Mich. 

case  delayed,  it  will  not  be  stricken  367. 

out.     Bunyan  v.  Loft  us  (Iowa,  1894),  North     Carolina. — See     Gregory     v. 

57  N.  W.  Rep.  685;  Hall  v.   Chicago,  Forbes,  94  N.Car.  220;  Holly  v.  Holly, 

etc.,  R.  Co.,  84  Iowa  311.  94  N.  Car.  639. 

Continoance. — An  amended  assign-  In  Oregon  the  assigment  of  errors  is 
ment  of  errors  filed  when  the  cause  is  contained  in  the  notice  of  appeal  and 
otherwise  ready  for  submission  is  not  certificate  which  form  a  part  of  the 
filed  too  late  when  the  appellee  ob-  transcript,  and  are  not  amendable  in 
tains  a  continuance  on  account  of  it.  the  Supreme  Court.  Dolph  v,  Nick- 
Brown  V,  Rose,  55  Iowa  734.  um,  2  Oregon  202. 

Votiee  of  Motion  to  Strike  Out. — A  mo-  Washington. — As    to    whether    the 

tion  to  strike  out  an  amended  assign-  praecipe   containing    the    assignment 

ment  of  errors  will  be  overruled  if  no  of   errors  may  be  amended,  see  Mc- 

notice  of  the  motion  has  been  given  Almond  v,  Adams,  i  Wash.  Ter.  230. 

the  appellant.     Wicke   v,  Iowa  State  Where  there  has  been  no  attempt  to 

Ins.  Co.  (Iowa,  1894), 57  N.W.  Rep.  O32.  assign  errors,  a  motion  to  amend  the 

Hew  Matter. — In  A^^iMj-aj  "  a  petition  praecipe  by  an  assignment   of   errors 

in  error  may  be  amended  more  than  will  be  denied.     Shorey  v.  Wyckoff,  i 

one  year  after  the  ruling  complained  Wash.  Ter.  348. 

of  has  taken  place,  if  the  amendment  Amendment  After  Demnrrer  Saitained. 

is  only  to  make  good  a  defective,  in-  — In  Kentucky  the  propriety  of  allow- 

formal,   or    incomplete    allegation  of  ing  an  amendment  of  an  assignment 

error  already  contained  in  the  petition  of  errors  in  any  case  is  doubtful,  but 

in    error;    but    when    the     proposed  it  is  at  least  in  the  discretion  of  the 

amendment  sets  forth   an  absolutely  court;  and  where  issue  had  been  taken 

new  and  distinct  assignment  of  error  upon    a  demurrer    to  an   assignment 

or  cause  for  reversal,  it  cannot  be  made  and  the  court  had  pronounced  judg- 

after  that  time."     Cogshall  v.  Spurry,  ment  thereon,  it  was  not  an  abuse  of 

47  Kan.  448.  its  discretion  to  refuse  the  plaintiff  in 

An  application  to  amend  an  assign-  error  permission  to  amend.  Clarke  v. 
ment  of  errors  by  the  additional  Bell,  2  Litt.  (Ky.)  162.  But  see  Free- 
ground  of  error  that  the  court  over-  born  v.  Denman,  7  N.  J.  L.  190. 
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.amend  his  assignment.^ 

Aftar  Joiadtr  in  Irror. — Nor  will  additional  assignments  be  received 
after  joinder  in  error,  except  upon  good  cause  shown.' 

1.  Louisville,  etc.,  R.  Co.  v.  Smoot,  3  Stew.   &   P.  (Ala.)  67;   Myrick   v. 

135  Ind.  222.  Chamblain,  Minor  (Ala.)  357. 

Even  though  the  object  of  the  li  lUinoif  after  joinder  in  error  an 
amendment  is  to  have  merits  of  the  application  to  file  an  assignment  of  ad- 
case  passed  upon.  Robbins  v,  Magee,  ditional  errors  will  not  t^  entertained 
96  Ind.  174.  unless  it  is  in  writing;  but  the  oppo- 

3.  Anonymous,  40  111.  54.  site  counsel  may  waive  the  objection. 

Before  joinder  in  error  additional  Casey  v.  Horton,  40  111.  54. 

assignments  may  be  made  of  course;  Aftar   ArgiUMnt    CoBUsonotd. — Addi- 

but  after  the    joinder,  only    assign-  tional  errors  cannot  be  assigned  after 

ments  going  to  the  merits,  or  such  as  the  argument  has  commenced,  if  the 

the  obvious  justice  of  the  case  calls  for,  other  partv  objects.      Bristol  v,  Chi- 

will  be  allowed  to  be  filed,  and  then  cago,  31  111.  605. 
only  by  leave  of  court.  Stowe  v,  SewalL 

974 


ASSISTANCE,  WRIT  OF. 

By  Charles  C.  Moors. 

L  DBPnriTiov  avd  Vsb  of  Wbit,  975. 
n.  Ix  Whoie  Fatob  it  will  Lmub,  978. 
m.  AGAIH8T  Whom  it  will  Lmub,  979. 

IV.  LMUANCS  of  WBIT  DI8CBBTIOVABT,  980. 

T.  OBTAnnvG  the  Writ,  981. 

1.  TAe  Ancient  Practice,  981. 

2.  The  Modern  Practice,  982. 

3.  Notice  of  Application,  984, 

4.  Proceedings  on  Petition,  984. 

5.  Vacating  Writ  or  Service,  985, 

6.  Appeals,  985. 

YL  BzxcuTiov  OF  Writ,  985. 

L  DBForiTiov  AVD  TTsB  OF  Writ. — A  writ  of  assistance  is  the 
ordinary  process  used  by  a  court  of  chancery  to  put  a  party,  re- 
ceiver, sequestrator,  or  other  person  into  possession  of  property 
when  he  is  entitled  thereto,  either  upon  a  decree  or  upon  an  in- 
terlocutory  order.*     The   most   familiar  instance  of   its  use  is 

1.  Beach    Modern    Eq.    Pr.  g  897;  session  of  land  is  awarded  to  a  party, 

Gibson  Suits  in  Cb.  §  628;  Daniel  Ch.  or  when  it  is  directed  that  a  purchaser 

Pr.   (6th  ed.)   1056,   1062,  1063,   1742;  be  let  into  possession,  is  to  order  a 

Sharp  V.  Carter,  3  P.  Wms.  375;  Pel-  writ  of  possession  or  a  writ  of  assist- 

ham  V.  Newcastle,  3  Swanst.  289,  note;  ance,  as  the  case  may  be.  The  former 

Payne  v,   Baxter,   2   Tenn.  Cb.   518;  is  the  proper  remedy  in  legal,  and  the 

Stanley  v,  Sullivan,  71  Wis.  585,  5  Am.  latter  in  equitable,  actions.     They  are 

St.  Rep.  245.  in  substance  the  same."     Rapallo,  T., 

Basis  of  tbs  Fow«r.-~"  The  power  to  in  In  re  New  York,  etc.,  R.  Co.,  60  N. 

issue  the  writ  results  from  the  prin-  Y.  116.    See  article  Possession,  Writ 

ciple  that  the  jurisdiction  of  the  court  of. 

to  enforce  its  decree  is  coextensive        Antiqvlty  of  tho  Writ. — In  Penn  v. 

with  its  jurisdiction  to  determine  the  Baltimore,  i  Ves.  444,  Lord  Hardwicke 

rights  of  the  parties."     Per  Field,  J.,  said:  "  The  practice  of  putting  a  party 

in  Terrell  v,  Allison,  21  Wall.  (U.  S.)  into  possession  in  a  suit  concerning 

291.    See  also  Root  v,  Woolworth,  150  lands  within  the  jurisdiction  of  the 

U.  S.  40Z.    The  foundation  and  policy  court  was  first  begun  and  settled  in 

of  the  writ  are  examined  by  Green,  the  reign  of  James   I.,  and  has  ever 

Ch.,  in  Schenck  v.  Conover,  13  N.  J.  since  been  done  by  injunction  or  writ 

Eq.  220,  78  Am.  Dec.  95.  of    assistance   to   the  sheriff."    This 

Similar  to  a  Writ  of  Poosoosion  at  Law.  sutement  as  to  the  origin  of  the  prac- 

— "  The    practice    in   ordinary  cases  tice,  says  Mr.  Eden,  is  clearly  a  mis- 

%here  by  the  judgment  of  a  court  pos-  take,  for  many  precedents  for  injunc- 
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where  land  has  been  sold  under  a  decree  foreclosing  a  mortgage ; 
but  it  is  also  employed  wherever  a  court  of  equity,  having 
jurisdiction  of   the  persons  and   property  in  controversy,^  has 

tions  to  deliver  possession  after  a  de-  la  TszM    the    district  courts  have 

cree  and  a  commission  or  writ  of  as-  power  to  issue  the  writ.     Voigtlander 

sistance   to    the  sheriff    were  in  the  v,  Brotze,  59  Tex.  286;  Shulte  v.  Hoff- 

printed  reports  as  early  as  the  reign  man,  18  Tex.  678. 

of  Queen  Elizabeth.     In  a  manuscript  In  Hew  York  the  use  of  the  writ  was 

book  of  orders  (which  appears  to  have  adopted  at  an  early  period.    Kershaw 

been  taken  from  the  registrar's  books  v.  Thompson,   4  Johns.    Ch.  (N.  Y.) 

in  the  Hargrave  collection)  there  are  609;  Devaucene  v,  Devaucene,  i  Edw. 

many  precedents  of  injunctions  to  de-  Ch.  (N.  Y.)  272;  Valentine  v.  Teller, 

liver  possession  of  lands  after  a  decree  Hopk.  (N.  Y.)  422.  And  **  the  writ  has 

in  the  time  of  Henry  VIII.,  Edw.  VI.,  not   been   abolished   by   any  express 

and    Mary.      Eden    Injunctions,   261;  provision   of  the    Code,   nor    has    a 

Waterman's  ed.,  vol.  2,  p.  425.  substitute   been   provided  for   it;  .  .  . 

In  Dove  v.  Dove,  Dick.  617,  i  Bro.  and  except  where   the  judgment  can 

C.C.  375,  I  Cox  loi,  before  the  lords  be  enforced  by  execution  the  writ  is 

commissioners  in  1783,  by  the  decree  still  a  proper  remedy."    Per  McAdam, 

the   estate  of  the   testator  was  to  be  C.J.,  in  Connor  v.  Schaeffel,  25  Abb. 

sold.    The  defendant,  the  widow,  who  N.  Cas.  (N.  Y.  City  Ct.)  344,  19  Civ. 

had  gone  into  possession  under  some  Pro.  Rep.  (N.  Y.)  378,  11  N.  Y.  Supp. 

claim  of  jointure   or  dower,  was  di-  737,  holding  that  under  §  8,   ch.  342, 

rected  to  account;  the  estate  was  sold,  Laws  1885,  the  City  Court  of  New  York 

and  the  purchaser  applied  to  the  widow  has  jurisdiction  to  issue  a  writ  of  as- 

to  deliver  possession,  which  she  re-  sistance  to  enable  the  purchaser  at  the 

fused.     He  then  applied  to  the  court  foreclosure  sale  of  a  mechanic's  lien 

and  obtained  possession  by  an  order,  to  obtain  possession  of  the  premises, 

injunction,  and  writ  of  assistance.  A  ConoorTent  Bamedy.  —  The   reme- 

In    Alabama    "courts    of    chancery  dies  given  to   the   purchaser  of  land 

have  authority,  both  by  their  common-  under  the  decree  of  foreclosure  by  writ 

law  jurisdiction  and  under  the  express  of  assistance  and  by  forcible  entry  and 

provisions    of    the    statute,   to   issue  detainer  are  concurrent,  and  both  may 

writs  of  assistance,  or  possession,  for  be   pursued  at   the   same   time   until 

the  purpose  of  enforcing  their  decrees  a  satisfaction  is   had.     Kessinger  v, 

or  orders;  and  in  the  exercise  of  this  Whittaker,  82  III.  22.     See  also  Trope 

power  they  can   compel  the  delivery  v.  Kerns,  83  Cal.  553. 

of  personal   property,  or  the  posses-  The  mere  commencement  of  an  ac- 

sion  of  land,  by  any  of  the  parties  to  tion  of  ejectment  by  a  purchaser  at  a 

the  suit,  by  persons  coming  into  pos-  judicial  sale  is  not  of  itself  sufficient 

session  pendente  lite^  or  by  mere  naked  to  bar  the  court  decreeing   such  sale 

trespassers.       Code,     1876,     §   3906 ;  from  putting  him  in  possession  of  the 

Trammel   v,    Simmons,    8    Ala.    271;  propertybya  writ  of  assistance  against 

Creighlon  v.  Paine,  2  Ala.  158."     Per  a  party  to  the  decree.     Kcil  v.  West, 

Somerville,  J.,  in  Hooper  v,  Yonge,  69  2x  Fla.  527. 

Ala.  484.  When  an  Ezolnsivs  Bamady. — Where 

In  Misfissippi  *'  no  part  of  chancery  a  writ  of  possession  is  issued,  so  long 

practice  is   more    fully  or  better  es-  as  it  remains  in  force  it  constitutes  a 

tablished  than  the  writ  of  assistance."  bar  to  any  other  action  or  proceeding 

Griswold   v,  Simmons,   50  Miss.  125.  between  the  same  parties  as  regards 

See  also  Miss.  Code,  1857,  p.  555,  art.  the  right  of  possession  to  the  premises 

98.  for  any  cause  that  existed  when  the 

In  How  Jersey  the  writ  was  first  is-  writ   was  allowed,  and  which   might 

sued  in  Grants.  Quinn  (1853),  referred  have  been  adjudicated  in  the  former 

to  in  Beatty  v,  DeForest,  27  N.  J.  £q.  proceeding.      Rawiszer  v.    Hamilton, 

482»  and  Schenck  v.  Conover,  13  N.  J.  51  How.  Pr.  (N.  Y.  C.  PI.)  297. 

Eq.  220,  78  Am.  Dec.  95;  and  is  now  m  1.  Insafflotent  Senrioe  by  Fublieatioa. — 

common  use.  If  the  service  by  publication  in  a  fore- 

In  North  Carolina  Knight  v.  Hough-  closure  suit  is  insufficient,  and  thereby 

tallinp:,  94  N.  Car.  408,  was  the  first  the  court  fails  to  acquire  jurisdiction 

case  in  which  the  writ  was  issued.  of  the  person  owning  the  land,  a  writ 
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determined  the  rights  of  the  litigants  to  the  title  or  possession 
of  real  estate,* 

of    assistance     will     not    be    issued  to  his  ejectment.     Yates  v,  Hatnbly, 

against  the   owner    or    his    grantee.  ^    Atk.     362;     Seton     Decrees,     146; 

Steinbach  v.  Leese,  27  Cal.  295,  where  Schenck  v,  Cunover,  13  N.  J.  Eq.  224, 

it  was  held  that  the  purchaser,  being  78  Am.  Dec.  95. 

the  plaintiff  in  the  suit,  was  presumed  In  Cases  of   Btriot   Foreelosvro. — In 

to  have  bought  with  full  knowledge  of  strict  foreclosures  the  court  does  not 

the  defects  in  the  proceedings.  award   a  writ  of    possession    to   the 

Where    Seyiyor    Unneoenary.  —  The  plaintiff,  but  leaves  him  to  his  action 

death  of  the  plaintiff  after  judgment  of    ejectment.       Sutton    v.   Stone,   2 

and  before  the  sale  does  not  necessi-  Atk.  loi;  Seton  Decrees,  140;  Schenck 

tate  a  revival  of  the  action  in  order  to  v.  Conover,  13  N.  J.  Eq.  224,  78  Am. 

enable  the  purchaser  to  procure  a  writ  Dec.  95,  pointing  out  the  reasons  for 

of  assistance.      Lynde  v,  O'Donnell,  the    distinction   between    decrees   of 

12  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  286,  strict  foreclosure  and  decrees  for  re- 

21  How.  Pr.  (N.  Y.  Supreme  Ct.)  34.  demption. 

The  Pendenoy  of  a  Writ  of  Error  to  re-  Under  Illinois  Bnmt  Becords  Aot. — A 

verse  the  decree,  or  even  a  reversal  court  of  equity,  on  finding  and  estab- 

thereof,  will  not  prevent  a  purchaser  lishing   a   petioner's  title  under    the 

at  a  sale   from   suing  out  the   writ.  Burnt  Records  Act,  has  ample  power 

Lambert  v.   Livingston,   131   111.   161,  to  award  writs  of  assistance   to  put 

distinguishing  Flowers  v.    Brown,  21  him    in   possession   of    the    premises 

111.  270.  when  possession  is  refused  on  proper 

Jnrisdiotion  Exhausted. — In  Planters'  demand.     Harding  v.  Fuller,  141   111. 

Bank  V.  Fowlkes,  4Sneed(Tenn.)  462,  y^^  following  Gormley  v,  Qlark,  134 

it  was  held  that  where  the  court  has  U.  S.  338. 

finally  disposed  of  the  entire  case,  re-  In  a  8nit  for  Partition  a  writ  of  as- 
serving  no  control  over  it  for  any  pur-  sistance  will  be  granted  in  favor  of 
pose,  it  has  no  jurisdiction  to  award  a  the  purchaser  at  a  sale  under  the 
writ  of  assistance  upon  an  application  decree.  Keil  v.  West,  21  Fla.  508. 
made  several  years  later.  The  sound-  To  Compel  Tenant  to  Attom. — A  ten- 
ness  of  that  decision  was  questioned  ant  under  a  lease  prior  to  the  mort- 
in  Johnson  v,  Tomlinson,  13  Lea  gage,  who  was  made  a  party  to  the 
(Tenn.)  610,  the  court  being  inclined  foreclosure  suit,  may  be  compelled  by 
to  regard  the  writ  as  in  the  nature  of  the  writ  to  attorn  to  the  purchaser  or 
an  execution.  to  yield  possession.     Lovett   v,  Ger- 

1.  Jones  V.  Hooper,   50  Miss.  513;  man  Reformed   Church,  9   How.   Pr. 

Knight   V.   Houghtalling,  94  N.  Car.  (N.    Y.    Supreme   Ct.)  220.      Compare 

408:  Stanley  v.  Sullivan,  71  Wis.  585,  Thomas  v.    De   Baum,    14  N.   J.    Eq. 

5  Am.  St.  Rep.  245;  Schenck  v.  Con-  37. 

over,  13  N.  J.  Eq.  223,  78  Am.  Dec.  95;  Upon  a  Bill  to  Enforce  a  Vendor's  Lien, 

Wyatt   Prac.  Reg.  (London  ed.,  1800)  the  writ  is  properly  issued   to  effec- 

207;    2   Mad.   Ch.   Pr.  (ed.,  1822)  469;  tuate a  decree  for  a  sale.     Griswold  v. 

I  Fonb.  Eq.  n.  q. ;  i  ^ewland  Ch.  Pr.  Simmons,    50    Miss.    123.      See    also 

390;  I  Smith  Ch.  Pr.  447.  Planters'  Bank  v,  Fowlkes,  4  Sneed 

*'This   remedy   is   founded   on   the  (Tenn.)  462. 

general  rule  that  a  court  of  equity,  80  on  a  Bill  to  Beseind  a  Contract  for  the 

when  it  can  do  so  justly,  will  carry  its  Sale  of  Land. — Smith  v,  Brittenham,  3 

own  decrees  into  full  execution  with-  111.  App.  62,  a  case  where  the  writ  was 

out  relying  on  the  cooperation  of  any  denied,  however,  but  solely  on  formal 

other  tribunal."     Beatty  v.  De  Forest,  grounds. 

27  N.  J.  Eq.  483.     See  also  Harding  v.  80  on   the  Forecloenre  of  a  Contraot 

Fuller,  141  111.  308;  Bell  v,  Birdsall,  19  having    the    effect    of    a    mortgage. 

How.  Pr.  (N.  Y.  Super.  Ct.)492;  Har-  Howe  v.  Lemon,  47  Mich.  544;  Lan- 

ney  v.  Morton,  39  Miss.  508.  don  v,  Burke,  36  Wis.  378;  Diggle  v. 

On  Bills  to  Bedeem. — On  a  bill  by  a  Boulden,  48  Wis.  477. 

mortgagor  to  redeem  the   mortgaged  80  on  a  Decree  for  Delivery  to  Tmitees 

premises  the  court  will  order  the  de-  of   certain   property,  including   land, 

fendant  to  deliver  up  possession   to  Com.  v.  Diefenbach,  3  Grant's  Cas. 

the  plaintiff  without  putting  the  latter  (Pa.)  368. 

2  Encyc.  PI.  &  Pr.— 62.  977 
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IL  Iv  Wbmb  Fatoe  it  will  Imix.— The  writ  will  issue  in  favor 
of  a  purchaser  at  a  sale  of  real  estate  under  a  decree,^  and  accord- 
ing to  the  weight  of  modern  authority,  it  will  be  awarded  in  favor 
of  the  grantee  of  such  purchaser.* 

to  «B  A  BUI  to  IHvwt  Ditadftat'f  Titlt.  In  Mississippi  it  was  said  at  one  time 
— Irvine  v.  McRee,  5  Humph.  (Tenn.)  that  the  writ  could  not  be  applied  for  bf 
554,  43  Am.  Dec.  468.  the  purchaser  at  the  master's  sale,  be- 
To  Par^astr  at  a  Tax  lalt. — In  Cali"  cause  he  was  not  a  party  to  the  rec- 
fornia  the  statute  (Hittell  G.  L.,  g  ord.  Wilson  r.  Polk,  13  Smed.  &  M. 
6194)  provides  for  a  writ  of  assistance  (Miss.)  131,  51  Am.  Dec.  151;  but  in 
in  f«AVor  of  the  holder  of  a  sheriff's  Redus  v.  Hayden,  43  Miss.  636,  and 
deed  upon  a  tax  sale,  and  it  is  con-  Jones  v.  Hooper,  50  Miss.  510,  it  was 
sidered  that  this  statute  adopted  the  said  that  the  purchaser  by  his  bid  sub- 
practice  prevailing  in  courts  of  equity  jects  himself  to  the  jurisdiction  of  the 
regarding  the  writ.  San  Jose  tr.  court,  and  becomes  a  party  to  the  suit 
Fulton,  45  Cal.  316.  See  Mills  v,  so  far  as  to  enable  him  to  move  for 
Tukey,  22  Cal.  373,  83  Am.  Dec.  74.  confirmation  of  the  sale  or  for  the 

Whtrt  a  ConvoyaiiM  Is  Dsorstd. — If  writ  of  assistance,  and  that  **  the 
the  court  decrees  a  conveyance  from  authorities  both  in  England  and  in  this 
the  defendant,  and  he  refuses  to  de-  country  are  abundant  that  the  pur- 
liver  up  possession  and  execute  a  chaser  may  petition  in  his  own  name." 
proper  deed  tendered  to  him,  a  writ  See  also  Gibson  v,  Marshall,  64  Miss, 
of  assistance  will  issue  against  him.  72,  where  the  court  went  still  farther, 
Garretson  v.  Cole,  i  Har.  &  J.  (Md.)  and  McLane  v,  Piaggio,  24  Fla.  97. 
370.  In  the  case  last  cited  the  purchaser's 

Sale  under  WUl. — ^Where  the  court  right  to  relief  upon  his  own  applica- 

decreed  a  sale  of  real  estate  upon  pe-  tion   was  grounded   solely  upon   the 

tition  under  the  provisions  of  a  will,  vesting  of  title   in   him  by  the  deed 

an  application  by  the  purchaser  for  a  from  the  master. 

writ  of  assistance  was  granted.   Jones  8.  Gibson  v,  Marshall,  64  Miss.  72; 

V,  Hooper,  50  Miss.  510.  McLane  v.  Piaggio,  24  Fla.  71;  Ketch- 

Snecsss  of    Plaintiff    in    Crois-hiU. —  um  v,  Robinson,  48  Mich.  618.     See 

Where  a  party  succeeds  on  a   cross-  also  Farmers'  Loan,  etc.,  Co.  v,  Chi- 

bill  in  a  foreclosure  case,  in  which  bill  cago,  etc.,  R.  Co.,  44  Fed.    Rep.   655 

he   sets  up   possession   by  the  mort-  {obiUr.) 

gagee  and  prays  that  the  possession  The  Authorities  Sxaivinod. — In  Van 
may  be  surrendered  to  him  as  the  Hook  f.  Throckmorton,  8  Paige  (N.Y.) 
owner  of  the  fee,  he  is  entitled  to  the  33,  the  chancellor  said  that  there  was 
same  relief  as  a  plaintiff  who  obtains  a  no  settled  practice  of  the  court  en- 
decree  of  foreclosure  and  sale.  Lloyd  titling  a  purchaser  from  a  purchaser 
V,  Karnes,  45  111.  62.  to  a  writ  of  assistance.     But  in  New 

1.  Montgomery  v,  Middlemiss,  21  York  L.  Ins.,  etc.,  Co.  v.  Rand,  S 
Cal.  103,  81  Am.  Dec.  146:  Mont-  How.  Pr.  (N.  Y.  Supreme  Ct.)  35,  the 
gomery  v.  Byers,  21  Cal.  107;  New  Supreme  Co  art  held  that,  "  in  a  plain 
York  L.  Ins.,  etc.,  Co.  v.  Rand,  8  case,  where  no  injustice  would  be 
How.  Pr.  (N.  Y.  Supreme  Ct.)  35,  on  done  the  person  in  possession,  the 
appeal,  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  court  had  the  power,  and  would  exer- 
352:  Frelinghuysen  V.  Colden,  4  Paige  cise  it  in  favor  of  a  second  pur- 
(N.  Y.)  204;  Watkins  v.  Jerman,  36  chaser."  And  in  Brown  v,  Betts,  15 
Kan.  464;  Griswold  v.  Simmons,  50  Wend.  (N.  Y.)  29,  a  summary  pro- 
Miss.  123;  Jones  V,  Hooper,  50  Miss,  ceeding  under  the  statute  to  obtain 
510;   McLane  v.  Piaggio,  24  Fla.  97.  possession  of  land  sold  on  execution. 

Application  for  the  Writ. — According  it  was  held  that  the  remedy  would  be 

to  the  English  practice  it  seems  that  given  to  any  person  who  had  the  title 

the   purchaser   from   the  master  was  at  the  time  of  his  application, 

considered  as  a  stranger,  and  there-  In  Ekings  v,  Murray,  29  N.  J.  £q. 

fore  could  not  apply  for  the  writ;  but  388,  the  writ  was  issued  in  favor  of 

that  if  the  complainant  applied  for  it  an   assignee   of  the   purchaser's  bid, 

for  his   benefit,   it  was  a   motion  of  the   sheriff  having  conveyed  to    the 

course.     2  Smith  Ch.  Pr.  214.  former. 
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m.  Agadtbt  Whom  it  will  Lmub.— The  writ  will  issue  only 
against  parties  to  the  suit  or  their  representatives,  or  those  who 
came  into  possession  under  either  of  the  parties  while  the  suit 

was  pending.^     If  in  a  suit  to  foreclose  a  mortgage  the  court 

In  People  v.  Grant,  45  Cal.  97,  it  was  Birdsall,  19  How.  Pr.  (N.  Y.  Super, 
held  that,  under  the  California  statute  Ct.)  491,  11  Abb.  Pr.  (N.  Y.  Super, 
giving  the  writ  of  assistance  to  the  Ct.)  222;  TerreU  v.  Allison,  21  Wall. 
**  holder"  of  a  tax  deed,  the  grantee  (U.  S.)  289;  Comer  v,  Felton,  61  Fed. 
of  the  purchaser  was  not  entitled  to  Rep.  731;  Howard  V.Milwaukee,  etc., 
invoke  the  writ.  The  same  rule  was  R.  Co.,  loi  U.  S.  849;  Thompson  v, 
declared  in  San  Jose  v.  Fulton,  45  Cal.  Smith,  i  Dill.  (U.  S.)  458;  Gelpeke  v. 
316.  But  when,  in  Langley  v.  Voll,  54  Milwaukee,  etc.,  R.  Co.,  11  Wis.  454; 
Cal.  435,  the  writ  was  asked  by  the  Burton  v.  Lies,  21  Cal.  87;  Thompson 
grantee  of  a  purchaser  at  a  foreclosure  v,  Campbell,  57  Ala.  188,  where  it  is 
sale,  the  court,  having  decided  that,  said,  however,  that  the  writ  may  be 
being  a  stranger  to  the  record,  it  could  issued  against  mere  trespassers  or  in- 
not  be  granted,  upon  reconsideration  truders  without  title.  Wiley  v.  Car- 
withdrew  so  much  of  its  opinion  as  lisle,  93  Ala.  237;  Frelinghuysen  v. 
decided  that  question,  and,  as  relief  Colden,  4  Paige(N.  Y.)204;  Chamber- 
was  denied  upon  another  ground,  ex-  lain  v,  Choles,  35  N.  Y.  477;  Boynton 
pressly  left  the  point  open.  v.    Tackway,    10    Paige   (N.    Y.)    307; 

In  the  Federal  Courts.— After  a  sale  Meiggs  v,  Willis,  8  Civ.  Pro.  Rep. 
on  the  foreclosure  of  a  railroad  mort-  (N.  Y.  C.  PI.)  125;  Blauvelt  v.  Smith, 
gage  the  court  directed  its  receiver  to  22  N.  J.  Eq.  31;  Gorton  v.  Paine,  18 
turn  over  the  possession  of  the  road  Fla.  117;  State  v.  Giles,  10  Wis.  103; 
to  an  assignee  of  the  purchaser  at  the  Heffron  v.  Gage,  44  III.  App.  147; 
sale,  the  court  reserving  the  right  to  Paine  v.  Root,  121  111.  77;  Gilcreest  v. 
resume  the  possession  if  the  assignee  Magill,  37  111.  300;  Brush  v.  Fowler, 
should  thereafter  refuse  to  pay  into  36  111.  53,  85  Am.  Dec.  382;  Wilson  v, 
court  any  part  of  the  purchase  money.  Polk,  13  Smed.  &  M.  (Miss.)  131,  51 
It  was  held  that  this  order  brought  Am.  Dec.  151,  subsequently  overruled^ 
the  assignee  within  Equity  Rule  10,  but  not  on  this  ground;  Asher  v.  Cox 
which  provides  that  "  every  person,  (Arizona,  1886),  11  Pac.  Rep.  44;  God- 
not  being  a  party  in  any  cause,  who  chaux  v.  Demarboix  (Arizona,  1886), 
has  obtained  an  order,  or  in  whose  11  Pac.  Rep.  45.  See  also  Chad  wick 
favor  an  order  shall  have  been  made,  v.  Island  Beach  Co.,  42  N.  J.  Eq.  602; 
shall  be  entitled  to  enforce  obedience  Jackson  v,  Warren,  32  111.  340;  Jones 
to  such  order  by  the  same  process  as  if  v.  Hooper,  50  Miss.  515;  Van  Hook  ». 
he  were  a  party  to  the  cause,"  and  Throckmorton,  8  Paige  (N.  Y.)  33, 
that  a  writ  of  assistance  would  Issue  where  the  chancellor  refused  to  issue 
in  favor  of  such  an  assignee  against  the  writ  against  one  who  purchased 
another  railroad  company  which  un-  from  a  party  in  possession  at  the 
lawfully  refused  to  surrender  part  of  commencement  of  the  suit  claiming  to 
the  road.  Farmers'  L.  &  T.  Co.  v.  be  the  absolute  owner,  the  vendor  not 
Chicago,  etc.,  R.  Co.,  44  Fed.  Rep.  being  a  party  to  the  suit;  Toll  v, 
657.  Hiller,  11  Paige  (N.  Y.)  228. 

Application  for  the  Writ. — In  McLane  One  who  fulfils  the  description  in 

V.  Piaggio,  24  Fla.  71 ;  New  York  L.  the  text  cannot  resist  an  application 

Ins.,  etc.,  Co.  v.  Rand,  8  How.    Pr.  for  the  writ  on  the  ground  that  others 

(N.  Y.  Supreme  Ct.)  35;  Ketchum  v,  were   not   made  parties  to    the   suit. 

Robinson,  48  Mich.  618.  and  Langley  Kessinger  v.  Whittaker,  82  III.  22. 

V,  Voll,  54  Cal.  435  [cases  cited  supra,'\  Persons  Hot  Parties. — Upon  foreclo- 

the    application    was    made    by    the  sure  of  a  mortgage  by  one  partner  of 

grantee  of  the  purchaser  in  his  own  partnership  property  without  making 

name.      In    Gibson    v,    Marshall,    64  the  other  partner  a  party,  a  purchaser 

Miss.  72,  the  application  was  made  by  at  the  sale  of  an  undivided  interest  in 

the     purchaser     on     behalf    of     his  the  property  is  not  entitled  to  a  writ 

grantee.  of  assistance   against  a  receiver  ap- 

1.    Beach   Modern    Eq.    Pr.    g    901;  pointed  in  a  suit  by  the  other  partner 

Foster  Fed.  Pr.  (2d  ed.)  §  348;  Bell  v,  for  a   dissolution  of  the  partnership 
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does  not  acquire  jurisdiction  of  the  person  owning  the  land  at 
the  time  the  suit  is  begun,  a  writ  of  assistance  against  the  owner 
or  his  grantee  will  be  refused.^ 

IV.  IMITANGI  OF  WBIT  DIKBSTIOVAST.— e«Mrml  BvU  with  TJ-it^H.^. 

— It  is  commonly  declared  that  the  issuance  of  a  writ  of  as- 
sistance rests  in  the  sound  discretion  of  the  court,'  and  that  it 
is  used  only  when  the  right  is  clear,  when  there  is  no  equity  or 
appearance  of  equity  in  the  defendant,'  and  when  the  sale  and 

and  sale  of  the  property.     Autenreith  tual  notice  even  though  no  lis  pendens 

V,  Hessenauer,  43  Cal.  356.  was  filed.     Baker  v,  Pierson»  5  Mich. 

A  tenant  of  the  mortgagor  who  went  456. 

into  possession  prior  to  the  foreclo-  FosMition  in  PrtramptiTe  Privity. — 

sure  suit,  and  was  not  a  party  thereto,  Where  a/lrm^  sole  mortgagor  of  land 

ought  not  to  be  ejected  on  a  writ  of  marries  pending  a  suit  to  foreclose, 

assistance.     Boynton  v,  Jackway,  10  and   remains  in  possession  with  her 

Paige  (N.Y.)  307.     See  also  New  York  husband  after    the    foreclosure,  the 

L.  Ins.,  etc.,  Co.  V.  Cutler,  9  How.  Pr.  possession    of    the    husband   is  pre- 

(N.  Y.  Supreme  Ct.)  407,  where,  under  sumptively  through   the    mortgagor; 

peculiar  circumstances,  the  same  rule  and  in  the  absence  of  a  showing  that 

was  applied  in  favor  of  a  tenant  who  he  has  a  right  to  possession  derived 

became  such  after  commencement  of  from  any  other  source  a  writ  of  as- 

the  suit.     Blauvelt  v.  Smith,  22  N.  J.  sistance    is    properly    issued.      Car- 

Eq.  31.  penter  v.  White,  43  111*  App.  448. 

A  purchaser  at  a  foreclosure  sale  is  Braiady  where  the  Writ  Is  WrongfWy 
not  entitled  to  the  writ  against  one  iMued  or  Szeeuted. — In  Wiley  v.  Car- 
in  possession  of  the  land  under  a  tax  lisle,  93  Ala.  237,  it  was  held  that  a 
deed  who  claims  title  to  the  same  and  party  wrongfully  ejected  would  be  re- 
was  not  a  party  to  the  action  or  in  stored  to  possession,  and  the  writ  set 
privity  with  any  party.  Exum  v.  aside  at  his  instance.  Henderson  v. 
Baker  (N.  Car.,  1894),  20  S.  E.  Rep.  McTucker,  45  Cal.  647,  is  to  the  same 
448.  efifect.     See  also  infra ^  V.  5. 

PsnoainPoMMiionbyOoUnsioB. — The  In  Thompson  v,  Campbell,  57  Ala. 
writ  will  be  granted  to  put  out  of  pos-  183,  it  was  held  that  a  stranger  in 
session  a  person  not  a  party  to  the  possession  could  prosecute  an  appeal 
suit  who  has  come  into  possession  from  an  order  granting  the  writ, 
since  the  commencement  of  a  fore-  Compare,  on  this  point.  Trammel  9. 
closure  suit  with  the  consent  and  con-  Simmons,  8  Ala.  271. 
nivance  of  the  mortgagor,  although  he  1.  Steinbach  v,  Leese,  27  Cal.  295, 
claims  possession  under  a  tax  title,  it  where  the  service  by  publication  was 
appearing^  also  that  such  claim  is  insufficient.  See  also  Howard  v.  Mil- 
made  not  in  good  faith,  but  by  col-  waukee,  etc.,  R.  Co.,  loi  U.  S.  849. 
lusion  with  the  mortgagor  for  the  3.  Van  Meter  v.  Borden,  25  N.  J. 
purpose  of  keeping  the  purchaser  out  Eq.  414;  Schenck  v.  Conover,  13  N.  J. 
of  possession.  Brown  t/.  Marzyck,  19  Eq.  220,  78  Am.  Dec.  95;  Hooper  v. 
Fla.  840.  Yonge,  69  Ala.  484. 

Entry  into  Posiossion  After  Sale. — In  8.  Per  Zabriskie,  Ch.,  in  Blauvelt  v. 

Bell  V,  Birdsall,  19  How.  Pr.  (N.  Y.  Smith,  22  N.  J.  Eq.  32. 

Super.  Ct.)  491,  the  writ  was  denied  In  Thomas  v.  DeBaum,  14  N.  J.  Eq. 

against  a  person  who  went  into  pos-  37,    where    the    party   in    possession 

session  fifteen  months  after  the  sale,  claimed  to  hold  the  premises  under  a 

the  court  not  regarding  him  as  having  lease  executed  before  the  mortgage, 

entered  pending  the  suit.  the  court  said:  *'  It  is  enough  that  the 

Pvrohaier  WiUioat  Votioo. — The  writ  claim  of  the  petitioner  is  not  clear." 

will  not  issue  against  one  who   pur-  In  Doabtfal  Gases  the  writ  should  be 

chases  after  suit  brought,  but  without  refused.     Wiley  v.  Carlisle,  93  Ala. 

actual  or   legally  constructive  notice  238;  Hooper  v,  Yonge,   69  Ala.   486; 

of  its  pendency.     Harlan  v,  Rackerby,  Van   Meter  v,  Borden,  2$  N.  J.  Eq. 

24  Cal.  561.      Contra  where  he  has  ac-  414;  Schenck  v.  Conover,  13  N.  J.  Eq. 
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proceedings  under  the  decree  are  beyond  suspicion  ;  ^  and  it  is 
certainly  not  customary  to  issue  the  writ  where  there  is  a  bona 
fide  contest  as  to  the  right  to  the  possession  of  the  land  under 
the  sale,*  or  where  the  rights  of  the  respective  parties  have  not 
been  fully  adjudicated  in  the  principal  suit.*  On  the  other 
hand,  where  there  is  no  ground  for  the  exercise  of  discretion,  the 
writ  issues  ex  debito  justitUBy  and  is  as  much  a  matter  of  course  as 
an  execution  after  judgment  at  law.* 

T.  Obtaihihg  the  Wbit— 1.  The  Ancient  Practice. — ^The  former 
practice  in  obtaining  the  writ  was  to  procure  a  common  order  on 
the  defendant  requiring  him  to  deliver  possession,  which  was 
served  upon  him  accompanied  with  a  demand  of  possession,  and 
sometimes  with  a  formal  writ  of  execution  of  the  order  for  pos- 
session. An  attachment  then  issued  for  disobeying  the  order;  but 
that  was  only  matter  of  form,  and  was  not  to  be  executed.  The 
next  step  was  an  order  for  an  injunction  against  the  tenant,  com- 

d2o,  78  Am.  Dec.  95;  Barton  fr.  Beatty,  Mills  v,  Tukey,  22  Cal.  373,  83  Am. 

28  N.  J.   Eq.  412;  Knight  v.  Hough-  Dec.  74;  Lovett  v,  German  Reformed 

tailing,  94  N.  Car.  411.  Church,  9  How.  Pr.  (N.  V.  Supreme 

Laches  of  Applicant. — The  writ  should  Ct. )  220. 
be  refused  when  the  party  seeking  it  It  is  otherwise  where  the  claim  is 
has  been  guilty  of  such  delay  as  to  manifestly  frivolous.  Skinner  v. 
leave  it  doubtful  whether  or  not  he  Beatty,  16  Cal.  157. 
has  g^ven  the  person  in  possession  the  Where  Defendant  Claims  by  a  Hew 
right  to  remain.  Hooper  v.  Yonge,  Title. — In  Langley  v,  VoU,  54  Cal.  435, 
69  Ala.  484,  where  the  purchaser  al-  the  writ  was  denied  as  against  a  de- 
lowed  over  six  years  to  elapse  before  fendant  who  had  acquired  or  claimed 
making  application.  The  same  prin-  to  have  acquired  a  new  right  to  the 
ciple  was  applied  in  Barton  v.  Beatty,  possession  from  the  purchaser.  See 
28  N.  J.  Eq.  412.  also  San  Jose  v,  Fulton,  45  Cal.  316,  a 

1.  Blauvelt  v.  Smith,  22  N.  J.  Eq.  similar  case. 

32.  In  Hay  ward  v,    Kinney,  84  Mich. 

In  -Van  Meter  v,  Borden,  25  N.  J.  591,  the  writ  was  denied  against  one 

Eq.  414,  the  writ  was  refused  because  who  claimed  to  be  in  possession  under 

as  to  one  of  the  tracts  sold  there  had  a  tax  title  which  had  not  been  litigated 

been  no  sufficient  advertisement.    See  in  the  suit. 

also  Frazier  v.   Beatty,  25  N.  J.   Eq.  8.  Chad  wick  v.  Island  Beach  Co., 

343.     But  in   Beatty  v,  DeForest,  27  42  N.  J.  Eq.  602. 

N.  J.  Eq.  482,  it  was  said  not  to  be  a  4.  Beatty  v.  Deforest,  27  N.  J.  Eq. 

proper  objection  to  the  issuance  of  the  483,   per     Beasley,   C.J.;     Baker    v. 

writ  that  the  sale  was  not  a  fair  one  Pierson,    5    Mich.    456;    Schenck    v, 

— that  such  objections  should  be  made  Conover,  13  N.  J.   Eq.   226,  78  Am. 

in  another  mode.  Dec.  95.     See  also  Lynde  v,  0*Don- 

2.  Stanley  v,  Sullivan,  71  Wis.  585,  nell,  12  Abb.  Pr.  (N.  Y.  Supreme  Ct.J 
5  Am.  St.  Rep.  245,  a  statutory  pro-  291,  21  How.  Pr.  (N.  Y.  Supreme  Ct.) 
ceeding  where  the  defendant  in  good  34;  Skinner  v.  Beatty,  16  Cal.  157,  is 
faith  claimed  that  the  premises  were  sufficiently  in  point,  and  it  was  there 
his  homestead  and  therefore  exempt  held  that  the  purchaser  has  a  prima 
from  sale.  Barton  v.  Beatty,  28  N.  J.  facie  right  to  the  writ  of  assist- 
Eq.   412;    Ramsdell    v.   Maxwell,    32  ance. 

Mich.  285;  Exum  v.  Baker  (N.  Car.,  In  Baker  v,  Pierson,  5  Mich.  456,  it 
1894),  20  S.  E. Rep.  448.  See  also  Flow-  was  explained  that  the  awarding  of 
ers  V.  Brown,  21  III.  270;  Van  Meter  v.  the  writ  is  discretionary  only  In  the 
Borden,  25  N.  J.  Eq.  414;  Gelpeke  v.  sense  in  which  the  granting  or  re- 
Milwaukee,  etc.,  R.  Co.,  II  Wis.  454.  fusing  of  an  injunction  is  discretion- 
Cotnpare  Bird  v.  Belz,  33   Kan.   394;  ary — that  is,  in  doubtful  cases. 
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manding  him  to  deliver  possession,  which  issued  of  course  on  affi- 
davit proving  the  previous  steps ;  and  then,  on  affidavit  of  ser- 
vice of  the  injunction  and  refusal,  a  writ  of  assistance  to  the 
sheriff  to  put  the  party  in  possession  issued  of  course  on  motion 
without  notice,^ 

2.  The  Modem  Praotiee. — According  to  the  modem  practice  the 
injunction  and  the  attachment  to  enforce  obedience  to  the  order 
requiring  the  delivery  of  possession  to  plaintiff  are  disused,'  and 
it  seems  to  be  enough  to  file  a  petition'  setting  forth  the  sale 
under  the  decree,  the  purchase,  the  deed  by  the  master  or  com- 
missioner, the  confirmation  of  the  sale,^  the  payment  of  the 
money,  if  the  sale  was  made  for  cash,  and  alleging  that  the  deed 
was  exhibited  to  the  defendant  and  possession  demanded,' 

1.  New  York  L.  Ins.,  etc.,  Co.  v,  OIJMtioiu  oa  Appeal. —After  answer- 
Rand,  8  Hovf,  Pr.  (N.  Y.  Supreme  '  ing  a  petition  for  a  writ  of  assistance, 
Ct.)  35,  where  the  ancient  practice  a  hearing  on  the  merits,  and  an  order 
was  so  stated;  Kershaw  v.  Thompson,  granting  the  writ,  the  defendant  there- 
4  Johns.  Ch.  (N.  Y.)  609;  Huguenin  in  cannot  object  for  the  first  time  in 
V,  Baseley,  15  Ves.  Jr.  180;  Stribley  the  appellate  court  to  the  form  of  the 
V,  Hawkie,  3  Atk.  275;  Schenk  v.  application  for  the  writ.  Keilv.West, 
Conover,  13  N.  J.  Eq.  226,  78  Am.  21  Fla.  508.  See  also  Jones  v.  Hoop- 
Dec.  95;  Fackler  v.  Worth,  13  N.  J.  er,  50  Miss.  516. 

£q-   395;  Jones  V.  Hooper,   50  Miss.  Hov  Paptrt   Entitled. — Where    pro- 

513.     See  also  Garretson   v.   Cole,    i  ceedings  by  writ  of  assistance  were 

Har.   &  J.  (Md.)  370;    Devaucene  v.  taken  on  the  foot  of  a  foreclosure  de- 

Devaucene,    i  Edw.  Ch.  (N.  Y.)  272;  cree  against  a  wife,  leave  being  given 

Ludlow    V,    Lansing,   Hopk.   (N.    Y.)  to  discontinue  as  against  the  husband, 

231;  Com.  V,  Diefifenbach,  3  Grant's  the  objection   that  the   papers   were 

Cas.  (Pa.)  368.  wrongly  entitled  in  the  names  of  both 

8.  Schenck  v,  Conover,  13  N.  J.  Eq.  defendants  was  held  a  mere  technical- 

227,  78  Am.  Dec.  95;  Fackler  v.  Worth,  ity,  especially  where  it  was  not  clear 

13  N.  J.  Eq.  395;  Valentine  v.  Teller,  from  the  record  whether  the  order  of 

Hopk.  (N.  Y.)  422.  discontinuance     had     been    entered. 

In  niinoli   the  old   practice  seems  Howe  v.  Lemon,  47  Mich.  544. 

not  to  have   been  wholly  discarded.  4.  A  demand  of  possession  after  a 

See    Aldrich    v.    Sharp,    4    111.    261;  mere  order  of  confirmation  »tft  is  pre- 

O' Brian  v.  Fry,  82  111.  87;  Jackson  v,  mature,  and  is  an  insufficient  founda- 

Warren,  32  111.  340;  Bennett  v.  Wat-  tion  for  a  writ  of  assistance.    Howard 

son,  41  111.  332.  V,  Bond,  42  Mich.  131. 

In  Alabama,  see  Trammel   v,   Sim-  In     KansM    confirmation     is     nec- 

mons,  8  Ala.  271.  essary.     Bird  v.  Belz,  33  Kan.  391. 

3.  Creighton  v.  Paine,  2  Ala.  158.  In  Wlieontin,   by  the  express  lan- 

In  the  following  cases  the  application  guage  of  the  statute,  confirmation  is 

was  by  petition:  Keil  v.  West,  21  Fla.  unnecessary.     Loomis  v,  Wheeler,  18 

508;   Comer  v.  Felton,   61   Fed.  Rep.  Wis.  524. 

731:  Frazier  v.  Beatty,  25  N.  J.   Eq.  In  Alabama  confirmation  is   unnec- 

343;    Thomas  v,  DeBaum,   14   N.   J.  essary  unless  required  by  the  decree. 

Eq.  37;    Ekings  v,  Murray,  29  N.  J.  Johnston  v.  Smith,  70  Ala.  108. 

Eq.  388;  Knight  v,  Houghtalling,  94  In  H«w  York,  under  the  Code  Civ 

N.    Car.    408;    Baker    v,    Pierson,    5  Proc,  no  confirmation  is  necessary. 

Mich.  450;  Ketchum  v.  Robinson,  48  Lynde  v.  O'Donnell,  12  Abb.  Pr.  (N. 

Mich.  618.  Y.  Supreme  Ct.)  286,  21  How.  Pr.  (N. 

The  application   may  be  embodied  Y.  Supreme  Ct.)  34. 

in  the  petition  for  confirmation  of  the  6.  Demand  «rf   PoMMfion    is  always 

sale.     Griswold  v.  Simmons,  50  Miss,  necessary;  but  the  presentation  of  the 

123.  deed  to  the  party  in  possession  may  be 

In  Gorton  v,  Paine,  18  Fla.  117,  the  waived  by  his  conduct   in  positively 

application  was  by  motion.  refusing  to  surrender  possession  with- 
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and  praying  that  the  writ  may  issue.^ 

out  making  any  question  as  to  the  nary  order  may  be  omitted  even  where 

facts.     Knight  v.  Houghtalling,  94  N.  no  direction  to  deliver  possession  is 

Car.  411.  contained  in  the  decree.     Montgomery 

Snffieienoy  of  Syidenos.^-In  Tucker  V.  v,   Middlemiss,   21  Cal.   io3»  81   Am. 

Stone,  99  Mich.  419,  a  motion  to  va-  Dec.    146,   citing    Home    v.    Volcano 

cate  a  writ  of  assistance   was   based  Water  Co.,  18  Cal.  145. 

upon  the  sole  ground  that  there  was  By  the  Laws  of  1861,  512,  power  is 

not  sufficient  evidence  before  the  court  expressly  conferred   upon   judges  at 

of  the  exhibition  to  the  defendants  of  chambers  to  issue  writs  of  assistance, 

the  deed^of  the  circuit  court  commis-  Prior  to  that  act  the  power  did  not 

sioner  and  a  certified  copy  of  the  order  exist.      Chapman  v,   Thornburg,    23 

of  confirmation,  as  required  in  the  de-  Cal.  48. 

cree.  The  sale  was  confirmed  on  the  In  Illinois  it  is  only  where  a  decree 
same  day  that  demand  for  possession  contains  no  order  for  the  surrender  of 
was  made,  and  it  was  held,  in  the  ab-  possession  that  such  order  is  neces- 
sence  of  contrary  evidence  in  the  rec-  sary  before  a  writ  of  assistance  can  be 
ord,  that  it  could  not  be  said  that  the  or-  issued.  Kessinger  v,  Whittaker,  82 
der  of  confirmation  was  not  served  111.  25.  The  writ  cannot  be  issued 
upon  the  defendants  prior  to  the  order  by  the  clerk  without  an  order.  Bruce 
issuing  the  writ,  although  the  premises  v,  Roney,  18  111.  67;  Smith  v.  Britten- 
were  situate  twenty  miles  from  the  ham,  3  111.  App.  62. 
court-house  where  the  order  of  confir-  In  New  York  the  order  for  possession 
mation  was  made.  is  always  a  part  of  the  decree  and  in- 

1.  The  practice,  as  stated  in  the  text,  corporated  in  it,  and  the  writ  of  as* 

is  laid  down  in  Jones  v.  Hooper,  50  sistance  issues  upon  motion  ex  parte. 

Miss.    510.      See    also    Creighton    v.  New  York  L.  Ins.,  etc.,  Co.  t/.  Rand,  8 

Paine,  2   Ala.   158  ;  Keil  v.  West,  21  How.  Pr.  (N.  Y.  Supreme  Ct.)  35,  re- 

Fla.  508;  Montgomery  v,  Middlemiss,  viewing  the  New  York  cases,  affirmed 

21  Cal.   103,  81  Am.  Dec.  146;  Mont-  on  appeal  to  the  general  term  in   8 

gomery  v.   Byers,  21  Cal.  107;  Gris-  How.  Pr.  (N.  Y.)  352. 

wold  V,  Simmons,  50  Miss.   123;  Kes-  In  Wisconsin^  while  under  a  rule  of 

singer  «/.  Whittaker,  82  111.  25;  O' Brian  court  the  writ  may  perhaps  be  issued 

V,  Fry,  82  111.  87;  Aldrich  v.  Sharp,  4  by  the  clerk  without  an  order  for  it  as 

III.  261;  Knight  V,  Houghtalling,   94  against  parties  to  the  suit,  an  order  is 

N.  Car.  411;   Hart  v.  Lindsay,  Walk,  necessary  as  against  one  not  a  party. 

(Mich.)  144.  Goit  V.  Dickerman,  20  Wis.  630.     See 

Application  to  Appellate  Court. — Where  Gelpeke  v.  Milwaukee,  etc.,  R.  Co., 

the  writ  is  sought  in  an  appealed  case  ii   Wis.   454;    Att'y-Gen'l  v,  Lum,  a 

the  application  should  be  made  to  the  Wis.   507;  Landon  ^.  Burke,  36  Wis. 

court  a  quo,  not  to  the  appellate  court.  378. 

Ryerson  v.  Eldred,  18  Mich.  195  ;  Har-  In  Michigan  the   writ   will   not  be 

ney  v,  Morton,  39  Miss.  508.  granted  except  upon  proper  proof  to 

Preliminary  Proooedings — California,  the  court  of  the  defendant's  refusal  to 

— In  Montgomery  v.  Tutt,  11  Cal.  193,  deliver  possession.     Howard  v.  Bond, 

Field,  C.J.,  said  that,  under  the  prac-  42  Mich.  131. 

tice  in  California,  '*  the  order  to  de-  In  UTansas  it  is  the  practice  to  incor- 

liver  possession  should  be  first  made  porate  an  order  to  deliver  possession 

unless  a  direction  to  that  effect  is  con-  in  the  decree,  in  which  case,  after  a 

tained  in  the  decree,  and  if  upon  its  sale,  confirmation,  and  sheriffs  deed, 

service  that  is  disregarded  the  court  the  clerk  may  issue  the  writ.     Bird  v. 

can  at  once  direct  the  writ  to  issue.  Belz,  33  Kan.  391. 

If  delivery  of  possession  to  the  pur-  In  Pennsylvania,  in  Com.  v,  Dieffen- 

chaser  is  directed  by  the  decree  no  bach,  3  Grant's  Cas.  (Pa.)  368,  it  was 

preliminary   order  will  be  requisite  ;  held  that,  in  cases  prescribed  by  the 

but  upon  proof  of  disobedience  to  the  rule    ^of     court,     the     prothonotary 

decree  the  party  will  be  entitled  as  a  could  issue  the  writ  without  any  ap- 

matter  of  course  to  the  writ  as  against  plication  to  the  court.     In  that  case, 

the   defendants  in   the  suit."     Upon  however,  it  was  preceded  by  injunc- 

further  consideration   in   later    cases  tion  and  attachment, 

the  court  concluded  that  the  prelimi-  In  t Ae  Federal  Caurts.^Equitj  Knit  ^ 
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3.  Votica  of  Applioation. — The  better  practice  requires  that  no- 
tice of  the  apphcation  should  be  given  in  all  cases,^  especially 
where  the  person  in  possession  was  not  a  party  to  the  suit' 

4.  Proceedings  on  Petition.— Where  the  application  is  by  peti- 
tion, it  admits  of  an  answer  and  replication,  and  the  proceedings 
are  the  same  as  upon  petitions  in  general.' 

in  the  federal  courts  provides  that,  constractive    notice,  and  that-  actual 

*'when  any  decree  or  order  is  for  the  notice    was    unnecessary.       Coor    v, 

delivery  of    possession,   upon    proof  Smith,  107  N.  Car.  431. 

made  by  affidavit  of  a  demand  and  re-  Karmlsss  Error. — The  order  of  the 

fusal  to  obey  the  decree  or  order,  the  chancellor  in  granting  the  writ  with- 

party  prosecuting  the  same   shall  be  out  notice  was  not  reversed  on  appeal 

entitled  to  a  writ  of  assistance  from  where  it  4ppeared  that  the  party  in 

the  clerk  of  the  court."  possession  was  ready  to  deliver  the 

Whereareceiverclaims,  by  anorder  same  according  to  the  description  in 
of  court,  a  right  to  the  possession  of  the  mortgage,  and  contended  only- 
property  in  the  custody  of  another  re-  that  the  land  of  which  he  was  to  be 
ceiver  appointed  by  the  same  court,  his  deprived  of  the  possession  was  not 
petition  for  a  writ  of  assistance  should  contained  in  the  description  in  the  de- 
be  filed  in  the  cause  in  which  the  de-  cree,  the  court  finding  this  contention 
fendant  petitioner  was  appointed,  erroneous.  McLane  v,  Piaggio,  24. 
Comer  v,  Felton,  61  Fed.  Rep.  731.  Fla.  71. 

Alias  Writ. — If  the  return  to  the  first  8.  OminioB   to  Pllo  Boplieatioiu — In 

writ  does  not  clearly  declare  that  it  Thomas  v,  De  Baum,  14  N,  J.  Eq.  37, 

has    been   fully  executed,   and   it   is  it  was  held  that  if  the  tenant  puts  in 

made  to  appear  by  affidavits  that  it  has  an  answer  setting  up  a  defense,  and 

not  been  executed,  it  is  the  duty  of  no  replication  is  filed,  the  facts  set  up- 

the  court,  on  motion  of  the  party  for  by  way  of  defense  must  be  taken  as. 

whose  benefit  the  original  writ  issued,  true. 

to  order  an  aOas  writ  to  be  issued.  Sofbiidant  CoBolodod  on  tho  Keriti. — 

Tevis  V.  Hicks,  38  Cal.  234.  The  defendant  cannot  in  his  answer 

1.  Blauvelt  v.  Smith,  22  N.  J.  Eq.  to  the  petition  set  up  matter  of   de- 

31:  Fackler  V.  Worth,  13  N.  J.  Eq.  395;  fense  to  the  bill  upon  which  he  has 

Hooper  v*  Yonge,  69  Ala.  484;  Jones  been    concluded    by    the    decree,    or 

V.  Hooper,  50  Miss.  516  [compare  Har-  which  he  has  unsuccessfully  urged  as. 

vey  V,  Morton,  39  Miss.  508 J;  Knight  a  ground  of  opening  a  decree  pro  coh' 

V.  Houghtalling,  94  N.  Car.  411;  San  fesso,     Keil  v.  West,  21  Fla.  528.     To 

Jose  V.  Fulton,  45  Cal.  316.     In  Keil  the  same  effect,  Howe  v.  Lemon,  47^ 

V.  West,  21  Fla.  528,  due  notice  was  Mich.  544. 

given.     See  also  McLane  v.  Piaggio,  SuAdoAoy  of  Answor. — An  answer  to- 

24  Fla.  71.  a  rule  to  show  cause  should  set  forth 

Contra     in    Vow    York,    Lynde    v.  clearly  and  distinctly  the  facts,  if  any, 

O'Donnell,    12  Abb.   Pr.   (N.   Y.   Su-  which   constitute    a    defense  so  that, 

preme  Ct.)  286,  21   How.   Pr.  (N.  Y.  they  may  be  understood  by  the  oppo- 

Supreme  Ct.)  34;  New  York   L.   Ins.,  site    party    and    by    the    court;    and 

etc.,  Co.  V,   Rand,  8  How.  Pr.  (N.  Y.  where  an  answer  by  a  second  mort- 

SupremeCt.)35,  a>?fr»i^^  inSHow.  Pr.  gagee,  who   was  a   party    to  a  fore- 

(N.  Y.  Supreme  Ct.)  352,  establishing  closure  suit  by  the  first   mortgagee, 

the  practice  on  this  point;  New  York  stated  in  reply  to  an  application  for 

L.  Ins.,  etc.,  Co.  v.  Cutler,  9  How.  Pr.  the  writ  that  he  held  possession  by  a 

(N.  Y.  Supreme  Ct.)  407.  title  derived  from  the  state  of  Florida, 

S.  Wiley  v.   Carlisle,  93   Ala.   237;  it  was  held  not  sufficiently  certain,  and 

Creighton  v.  Paine,  2  Ala.   158;  Ben-  the  appellate  court  set  aside  the  order 

hard  v.   Darrow,  Walk.    (Mich.)  519;  discharging    the     rule.       Gorton     v, 

Goit  V,  Dickerman,  20  Wis.  630.  Paine,  18  Fla.  117. 

Construotlvo  Kotloo. — Where  the  mo-  Amondmont    of    Potitlon.  —  In    Van 

tion  for  the  writ  was  made  at  the  same  Meter  v,  Borden,  25  N.  J.  Eq.  414,  the 

term  at  which  the  decree  was  entered,  court  declined  to  permit  the  petitioner 

it  was  held  that  .the  defendant  had  to  amend  his  petition  so  as  to  make  it. 
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6.  Vacating  Writ  or  Service. — If  a  writ  of  assistance  be  improp- 
erly issued  or  executed  the  court  granting  it  can  on  summary  mo- 
tion set  aside  the  writ  or  service  and  restore  the  possession.* 

6.  Appeals. — Orders  granting  or  refusing  writs  of  assistance  are 
usually  appealable.' 

VL   EXBGUTIOV  OF  Wbit. — ^The  writ  is  executed  in   the  same 

an  application   for    possession    of    a  pie  v.   Grant,   45   Cal.  97;   Miller  v, 

tract  properly  advertised  for  sale,  the  Bate,  56  Cal.  135.     See  also  Horn  v, 

original  petition  having  been  denied  Volcano  Water  Co.,  18  Cal.  141. 

on  the  ground  that  it  included  a  tract  In    Langley  v,   Voll,   54  Cal.    435; 

not  sufficiently  advertised.  Steinbach  v,  Leese,  27  Cal.  295,  and 

CMti. — As  to  costs  upon  dismissal  Harlan  v,  Rackerby,  24  Cal.  561,  an 

of    the   petition,   see   Van    Meter  v»  order  granting  a   writ  of  assistance 

Borden,   25   N.   J.    Eq.   415;    Bell    v,  was  reversed.     In  Henderson  v,  Mc- 

Birdsall,  19  How.  Pr.  (N.  Y.  Super.  Tucker,  45  Cal.  647:  San  Jose  v,  Ful- 

Ct.)  493.  ton,  45  Cal.  316,  and  Skinner  v,  Beatty, 

1.  Skinner  v,  Beatty.  16  Cal.  157;  San  16  Cal.   157,  an  order  refusing  to  set 

Jose  V,  Fulton,  45  Cal.  316;  Hender-  the   writ  aside     was   reversed.      See 

son  V.  McTucker,  45  Cal.  647;  Coor  v.  also  Tevis  v.  Hicks,  38  Cal.  234:  Au- 

Smith,  107  N.  Car.  430;  Trammel  v,  tenreith  v.    Hessenauer,  43  Cal.   356; 

Simmons,  8  Ala.  271;  Wiley  v.  Car-  Burton  v.  Lies,  21  Cal.  87. 

lisle,  93  Ala.  237;  New  York  L.  Ins.,  District  of  Colombia. — No  appeal  lies 

etc.,  Co.  V.  Cutler,  9  How.  Pr.  (N.  Y.  from  an  order  granting  or  refusing 

Supreme  Ct.)  407;  Meiggs  v,  Willis,  8  the   writ.       It  does   not   involve   the 

Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  125.  ''merits  of  the  case"  within  §772,  Rev. 

The  court  setting  aside   the    writ  Stat.  Dist.  Col.     Bryan  v,  Sanderson, 

should  by  the  same  order  require  that  3  Mc  Arthur  (D.  C.)  402. 

the  party  dispossessed  be  restored  to  Kiohigan. — Howe  v.  Lemon,  47  Mich, 

possession,  irrespective  of  legal  title.  544,   and   Ketchum  v,   Robinson,    48 

Chamberlain  v,  Choles,  35  N.  Y.  477,  Mich.  618,  were  appeals  taken  from 

holding  it  reversible  error  to  deny  this  orders  granting  the  writ;  and  Tucker 

relief.  v.  Stone,  99  Mich.  419,  an  appeal  from 

8.  Florida. — McLane  v,  Piaggio,  24  an  order  denying  a  motion  to  vacate 

Fla.  71,  and  Keil  v.  West,  21  Fla.  508,  the  writ. 

the  former  from  a  refusal  to  vacate  Mistisiippl. — Jones    v.    Hooper,     50 

the  writ.  Miss.  510,  was  an  appeal  from  an  or- 

Alahama. — A  stranger  in  possession  der  granting  the  writ, 

may  prosecute  an   appeal   against   a  Vow  Jenoy. — Beatty  v.  DeForest,  27 

purchaser  who  has  procured  the  writ,  N.  J.  Eq.  482,  was  an  appeal  from  an 

but  on  such  appeal  only  the  order  for  order  denying  the  writ, 

the    writ  can  be  assigned  as  error.  Kow  York. — Chamberlain  v,  Choles, 

Thompson  v,  Campbell,  57  Ala.   183.  35  N.  Y.  477,  and  Lynde  v.  O'Donnell, 

Compare  Trammel  v,  Simmons,  8  Ala.  12  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  286,  21 

271.  How.  Pr.  (N.  Y.  Supreme  Ct.)34,  were 

Where  the  complainant  obtains  an  appealed  cases, 

order  in  behalf  of  the  purchaser,  the  Vorth  Carolina. — In  Exum  v,  Moore 

appeal  must  be  prosecuted  against  the  (N.  Car.,  1894,)  20  S.  E.  Rep.  448,  an 

latter.      Creighton  v,    Paine,   2  Ala.  order   granting  a  writ  of  assistance 

158.     Hooper  v.  Yonge,  69  Ala.  484,  against  one    who  was  in   possession 

was  an  appeal  from  an  order  refusing  claiming  adversely  and  who  was  not  a 

the  writ.  party  to  the  suit  nor  in  privity  with 

California. — One  who  is  not  a  party  a  party,  was  reversed  on  error, 

to  the  record  cannot  appeal  from  an  Tonnoisoo. — Planters'    Bank     v, 

order  granting  the   writ.      He  must  Fowlkes,  4  Sneed  (Tenn.)  462,  was  an 

first  move  to  vacate  the   order,   and  appealed  case. 

then  appeal  from  the  order  denying  Wisoonsin. — Whether  an  order  grant- 

his  motion;  or  if  the  writ  has   been  ing  a  writ  of  assistance  is  appealable, 

executed  he  must  move  to  be  restored  queerer  per  Cole,  J.,  in  Gelpeke  v,  Mil- 

to  possession,  and  then  appeal.  -Peo-  waukee,  etc.,  R.  Co.,  11  Wis.  468. 
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manner  as  a  writ  of  habere  facias  possessionem  is  executed  in  favor 
of  a  successful  plaintiff  in  an  action  of  ejectment^ 


1.  I  Foster  Fed.  Pr.  (ad  cd.)  §  348, 
citing  Hunter  Suit  in  Eq.  (6th  ed.)i68. 

DeUYoring  PotMMion  ox  StUto  in  (kwi- 
mon. — It  is  the  duty  of  the  sherifif  in 
the  execution  of  a  writ  of  assistance 
to  place  the  purchaser  at  a  foreclosure 
sale  of  an  estate  in  common  in  posses- 
sion of  every  part  and  parcel  of  the 
land,  jointly  with  the  other  tenants  in 
common.     Tevis  v.  Hicks,  38  Cal.  234. 

Diligenos  Boqvirsd. — It  is  the  duty  of 
the  sheriff  to  execute  the  writ  at  the 
earliest  possible  moment;  and  if 
against  the  protestations  of  the  plain- 
tiff in  the  writ  he  neglects  to  do  so 
until  a  subsequent  day»  and  in  the 
mean  time  the  parties  in  possession 
wilfully  and  maliciously  destroy  valu- 
able fixtures,  he  is  personally  liable  to 
the  plaintiff.  Chapman  v.  Thorn- 
burgh,  17  Cal.  87. 

ProtoeHon  «f  Qflear. — In  Brush  v. 
Fowler,  36  III.   53,  85  Am.  Dec.  38a 


(one  judge  dissenting)^  it  was  held  that 
a  writ  of  assistance  will  not  justify 
the  officer  in  putting  out  of  possession 
a  person  who  was  neither  a  party  to 
the  suit  nor  named  in  the  writ.  The 
officer  was  adjudged  liable  in  an  action 
of  forcible  entry  and  detainer. 

In  Arrexv.  Brodhead,  19  Hun  (K. 
Y.)  269,  it  was  held  that  a  writ  of  as- 
sistance, regular  and  fair  upon  its 
face,  issued  against  one  of  the  parties 
to  the  suit,  protects  the  officer  and 
those  assisting  him,  although  it  was 
issued  irregularly  and  the  defendant 
would  be  entitled  to  have  it  set  aside 
on  motion. 

In  State  v.  Giles,  10  Wis.  xoi,  the 
sheriff  was  adjudged  guilty  of  con- 
tempt for  declining  to  execute  a  writ 
of  assistance  issued  against  a  person 
not  a  party  to  the  suit.  See  Gelpeke 
V.  Milwaukee,  etc.,  R.  Co.,  xx  Wis. 
461. 


986 


ASSUMPSIT. 


By  George  C.  Morrison. 

L  DETnriTiov  Aim  Clabbificatiok,  988. 
n.  L1MITAT10H8  OF  THE  Action,  988. 

1.  Common-law  Doctrine,  Q^%. 

2.  Statutory  Modifications^  989. 

3.  Statutes  and  Judgments^  990. 

in.  Special  akd  Oeheeal  AflsuxpsiTs,  991. 
iv;  The  Declaeatiov,  992. 

1.  In  General^  992. 

2.  The  Consideration,  993. 

a.  Necessity  for  Averment,  993. 

b.  Consideration  Partially  Bad,  994. 

c.  Certainty  of  Statement,  994. 

d.  Objection  for  Insufficient  Statement^  997. 

3.  The  Promise,  997. 

4.  The  Necessary  Averments,  999. 

a.  In  General,  999. 

b.  Performance  hy  Plaintiff,  999. 

c.  Notice,  1000. 

d.  Request,  1001. 

5.  The  Breach,  100 1. 

6.  The  Common  Counts,  1002. 

a.  /«  General,  1002. 
^.  ^/7/j  ^  Particulars,  1002. 
r.  Allegation  of  Request,  1004, 
^.  T;*^  Consideration.  1004. 
/.  ^^^i  5<7/(/,  1005. 

(i)  Sold  and  Delivered,  1005. 

(2)  Bargained  and  Sold,  1007. 

(3)  W^^«  M<?  Count  will  Not  Lie,  1007, 
/,   Work,  Labor,  and  Materials,  1008. 

(i)  In  General,  1008. 

(2)  When  there  is  a  Special  Contract,  1009, 

(3)  Quii^l^^  Meruit,  loio. 
g.  Money  Paid,  1012. 

(i)  All^ation  and  Proof  of  Request,  1012. 

(2)  Request  Implied,  1013. 

(3)  When  the  Count  will  Not  Lie,  1014. 
A.  Money  Lent,  1015. 

(i)    What  is  Necessary  to  Sustain  the  Count,  1015. 
(2)  Nature  of  the  Loan,  loi  5. 
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i.  Money  Had  €md  Received^  1016. 

(i)  Nature  0/ the  Qmsideraium  to  be  Skmifff^  1016. 
(a)  /if  General,  1016. 

(^)  il/i»KK  ^tf^V/  under  Claim  of  R^Jki.  1018. 
(f)  Money  Paid  by  Mistake^  eic.^  1018. 

(2)  Privity  Necessary,  1021. 

(3)  As  a  Waiver  of  Tort,  1022. 
/•  Account  Stated,  1024. 

(1)  What  Necessary  to  Make,  1024. 

(2)  The  Admission,  1024. 

(3)  Failure  to  Object,  1025. 

(4)  Grounds  for  Impeaching,  1025. 
i(.   Use  and  Occupation,  1026. 

(1)  Origin  of  the  Action,  1026. 

(2)  What  Plaintiff  MuU  Show,  xoA. 

y.  Thi  Plbai,  1027. 

I.  The  General  Issue,  1027. 

a.  Its  Scope,  1027. 

^.  Notice  of  special  Defense,  103a 
3.  special  Pleas,  1032. 

a.  Tender,  Limitations,  etc,  1032. 

^.  Amounting  to  the  General  Issue,  1033. 

VI  YSBOIOT  hXU  JmMMBVT,  1034. 

L  SSTnilTIOV  AVD  CLAsnnCATIOV— JMaittou — ^Assumpsit  is  the 
common-law  action  for  the  recovery  of  damages  for  the  nonper- 
formance of  a  parol  or  simple  contract,  or,  in  other  words,  a 
contract  not  under  seal  nor  of  record.^ 

Cludfleatloa. — Although  this  action  derived  its  origin  from  the 
provisions  of  the  Statute  of  Westminster  the  second,  and  was 
formerly  classed  invariably  among  the  actions  on  the  case,  it  is 
now  generally  regarded  as  a  distinct  form  of  action,  and  in  mod- 
em statutes  and  elsewhere  is  frequently  mentioned,  even  in  con- 
tradistinction to  actions  on  the  case  as  belonging  to  the  class  of 
actions  ex  contractu.* 

n.  LnaTATiovs  of  thi  Aonov— 1.  Common-law  Soetrina.— 
According  to  the  strict  principles  of  the  common  law,  assumpsit 
will  lie  only  upon  a  parol  or  simple  contract.' 

1.  Chitty  on   Pleadingf  (i6th  Am.  tory  contract.     Holmes  Common  Law, 

ed.),  vol.  I,  p.  III.  274-288;     Anson     Contracts,     39-42; 

S.  History. — This  action,  which  origi-  Wald's  Pollock  on  Contracts,  142-144; 

nally  lay  only  in  tort,  came  to  be  ap-  Chitty  on   Pleadings  (i6th  Am.  ed.), 

plied  to  contract  in  the  following  man-  vol.  i,  p.  iii;  Smith  Law  of  Contracts 

ner:  At  first  it  lay  only  for  malfea-  (7th  Am.  ed.)  503;  Roscoe  Pleading, 

sance,  then  for  misfeasance,  and  it  was  x-17. 

not  until    the    reign    of    Henry  the  8.  McKay   v.  Darling,  65  Vt.  639; 

Fourth  that  it  came  to  be  applied  to  a  Myrick  v,  Slason,  19  Vt.  121;  Camp  v. 

nonfeasance.     Before  the  end  of  the  Barker,  21  Vt.  469;  King  v.  Lamoille 

reign  of  Henry  the  Seventh   it    was  Valley  R.  Co.,  51  Vt.  369;  Smith  v. 

settled    that   the    form    of    Trespass  Smith,45Vt.  433:  Wood  v.  Edwards,  19 

on  the   Case,   known  as  Assumpsit,  Johns.  (N.Y.)  205;  Codman  v.  Jenkins 

would      lie     for      the      nonfeasance  i4Mass.  93;  Shaeffer  z/.  Geisenberg,47 

or     nonperformance     of    an    ezecu-  Pa.  St.  500;  McManus  v.  Cassidy,  66 
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Statutory  Kodlfloatloni. 


2.  Statutory  Modifications. — But  in  several  states  the  common- 
law  rule  as  to  the  action  of  assumpsit  has  been  changed  by  statute, 
and  assumpsit  will  now  lie  where  formerly  the  remedy  was  by 
debt  or  covenant.* 


Pa.  St.  260;  Irwin  v,  Shultz,  46  Pa.  St. 
76;  Garland  v.  Tucker,  i  Bibb  (Ky.) 
361;  Charles  v,  Dana»  14  Me.  383; 
Hinkley  v.  Fowler,  15  Me.  285;  Pope 
V,  Machias  Water  Power,  etc.,  Co.,  52 
Me.  535;  Porter  v,  Androscoggin,  etc., 
R.  Co.,  37  Me.  349;  North  v.  Nichols, 
37  Conn.  375;  Johnston  v,  Salisbury, 
6«  in.  316. 

Aasumpiit  will  lio  to  recover  the 
amount  of  a  tax  paid  by  the  plaintiff 
for  the  use  of  the  defendant,  notwith- 
standing the  duty  of  the  defendant  to 
pay  the  tax  arose  upon  his  contract 
under  seal.  Curtis  v.  Flint,  etc.,  R. 
Co.,  32  Mich.  291.  See  also  First  Con- 
gregational Meeting-House  Soc.  v. 
Rochester  (Vt.,  1894),  29  Atl.  Rep. 
810.  Or  where  the  contract  under  seal 
has  been  so  executed  as  not  to  author- 
ize a  party  injured  by  its  breach  to  sue 
upon  it.  Hitchcock  v,  Lukens,  8  Port. 
(Ala.)  333.  And  see  McFerran  v. 
Chambers,  64  111.  118.  But  it  cannot 
be  maintained  against  two  defendants 
on  an  instrument  under  seal,  signed 
by  one  of  them  only,  and  containing 
no  agreement  to  bind  the  other.  Nor- 
ris  V.  Maitland,  9  Phila.  (Pa.)  7. 

Simple  Contract  Substituted  for  Sealed 
Agreement. — When  a  contract  under 
seal  has  afterwards  been  varied  in  the 
terms  of  it  by  a  distinct  simple  con- 
tract, made  upon  a  sufficient  consid- 
eration, such  substituted  or  new  agree- 
ment must  be  the  subject  of  an  action 
of  assumpsit,  and  not  covenant.  Equi- 
table L.  Assur.  Soc.  v.  Smith,  25  111. 
App.  471;  Goldsbrough  v.  Gable,  36 
111.  App.  363;  Vicary  v.  Moore,  2 
Watts  (Pa.)  451;  Baird  v,  Blaigrove,  i 
Wash.  (Va.)  170;  Langworthy  v. 
Smith,  2  Wend.  (N.  Y.)  587;  Lattimore 
V.  Harsen,  14  Johns.  (N.  Y.)  330;  Jew- 
ell V,  Schroeppel,  4  Cow.  (N.  Y.)  564; 
Briggs  V,  Vermont  Cent.  R.  Co.,  31  Vt. 
211;  Dana  v,  Hancock,  30  Vt.  6t6; 
McManus  v,  Cassidy,  66  Pa.  St.  260; 
Luciani  v.  American  F.  Ins.  Co.,  2 
Whart.  (Pa.)  167;  Lawall  v,  Rader,  24 
•Pa.  St.  283;  M'Voy  v.  Wheeler,  6  Port. 
(Ala.)  201;  Munroe  v.  Perkins,  9  Pick. 
(Mass.)  298;  Hill  V,  Green,  4  Pick. 
(Mass.)  114;  Sibley  v.  Brown,  4  Pick. 
(Mass.)  137;  Heard  v,  Wadham,  i 
East  630;  Burn  v.  Miller,  4.  Taunt. 
748. 


1.  In  Pennsylvania  it  i?  provided  by 
statute  that  all  demands  heretofore 
recoverable  in  debt,  assumpsit,  or  cove- 
nant shall  be  sued  for  in  assumpsit. 
Brightly  Purdon's  Digest,  1885-1891, 
p.  2369,  sec.  i;  Swisshelm  v,  Swiss- 
vale  Laundry  Co.,  95  Pa.  St.  367; 
Pennsylvania  Mut.  Aid  Soc.  v,  CoVley, 
2  Penny.  (Pa.)  403.  But  see  Hamilton 
V,  Hart,  109  Pa.  St.  629. 

In  Michigan. — In  all  cases  arising 
upon  contracts  under  seal,  or  upon 
judgments,  where  an  action  of  cove- 
nant or  debt  may  be  maintained,  an 
action  of  assumpsit  may  be  maintained 
in  the  same  manner,  in  all  respects,  as 
upon  contracts  without  seal.  Howell's 
Ann.  Stat.  1882,  p.  1945.  sec.  7778; 
Dalton  V,  Laudahn,  30  Mich.  350;  De- 
troit Sav.  Bank  v,  Ziegler,  49  Mich. 
157;  Fowle/  V.  Hyland,  48  Mich.  181; 
Lockwood  V,  Bassett,  49  Mich.  549; 
McKinney  v.  Miller,  19  Mich.  151; 
Spicer  v.  Bonker,  45  Mich.  635;  Cur- 
tis V.  Flint,  etc.,  R.  Co.,  32  Mich.  292; 
Goodrich  v,  Leland,  18  Mich.  118. 
Under  this  statute  the  common  counts 
may  be  joined  with  special  counts 
upon  judgments,  a  count  for  use  and 
occupation,  a  count  upon  a  special 
contract  to  pay  rent,  and  a  special 
contract  to  purchase  a  house  and  lot. 
Hogsett  V,  Ellis,  17  Mich.  359.  But  a 
plaintiff  cannot  prove  a  judgment 
under  a  declaration  upon  the  common 
counts  alone.  Gooding  v,  Hingston,  20 
Mich.  439.  If  two  counts  are  incon- 
sistent with  each  other,  a  general  ver- 
dict upon  both  counts  will  be  bad. 
Capen  v,  Stevens,  29  Mich.  496. 

In  Illinois. — An  instrument  in  writ- 
ing under  seal,  not  a  penal  bond,  may 
be  declared  on,  under  the  statute  (re- 
vision of  1874)  ii^  Any  form  of  action, 
in  which  a  declaration  would  lie,  were 
the  instrument  not  under  seal.  Shaw- 
neetown  v.  Baker,  85  111.  563;  Protec- 
tion L.  Ins.  Co.  V,  Palmer,  81  III.  88; 
Rockford  Ins.  Co.  v.  Nelson,  65  III. 
415;  Martin  v.  Murphy,  16  111.  App. 
283. 

In  West  Virginia. — An  action  of  as- 
sumpsit may  be  maintained  on  any 
note  or  writing,  whether  sealed  or 
not,  by  which  there  is  a  promise, 
undertaking,  or  obligation  to  pay 
money,  if  the  same  be  signed  by  the 
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3.  Btatntei  and  Jndgmenta.— Although  they  may  in  some  respects 
be  considered  specialties,  assumpsit  may  be  maintained  for 
money  due  under  statutes  ^  and  foreign  judgments.* 

m.  8FBCIAL  Am  GSVSKAL  A«VH?IIT8~SpMUl  Aanmpdt, —  In  as- 
sumpsit the  statement  of  the  cause  of  action  is  either  special  or 

general  as  the  plaintiff  bases  his  claim  to  recover  upon  an  express 
or  upon  an  implied  contract.  Where  the  plaintiff  founds  his  ac- 
tion on  an  express  contract,  special  assumpsit  is  the  only  appro- 
priate remedy.* 

party  who  is  to  be  charged  thereby  or  of  such  facts.     Unless  this  is  done» 

his  agent.    Code,  1891,  p.  7x8.  sec.  lo;  the  defendant  ^  may  insist    that    the 

Code,  1868,  c.   99,  sec.    10;  State    v.  cause  of  action  relied  on  is  not  pleaded 

Harmon,  15  W.  Va.  115;  Kern  v.  Zeig-  and  cannot  be  used  as  a  ground  of 

ler,  13  W.  Va.  707.    But  in  such  a  case,  proof    and    recovery.      The    charge 

where  there  is  a  count  on  the  sealed  brought  against  him  is  not  the  charge 

instrument,  which  contains  the  same  the  plaintiff  is  endeavoring  to  urge, 

covenants,  the  same  particularity  in  and    there  is   no  foundation  on  the 

pleading  is  required  as  if  the  declara-  record  for  it.     The  general  counts  in 

tion  were  in  covenant  on  such  instru-  assumpsit  have  no  application.    They 

ment.    Kern  v,  Zeigler,  13  W.  Va.  707.  disclose  no  such  cause  of  action,  and 

See  also  Jones  v.  Singer  Mfg.  Co.,  38  the  law  refuses  to  regard  them  or  any 

W.  Va.  T47.  of  them  as  amounting  to  a  symbol  of 

1.  Pawlet  V.  Sandgate,    19  Vt.  621.  it."     Chicago,  etc.,  R.  Co.  v.  Sturgis. 

But    if    land    be    taken    for  a  public  44  Mich.  538.   See  also  Howser  v.  Mcl- 

improvement  under  the  charter  of  a  cher.  40  Mich.  185;  Bartlett  v,  Crozier, 

city,  and  the  assessment  made  to  the  17  Johns.  (N.    Y.)  449;    Pumpelly  v. 

owners  be  set  aside,  an  action  at  law.  Green  Bay,  etc..  Canal  Co.,  13  Wall, 

as  upon  an  assumpsit,  will  not  lie  for  (U.  S.)  166;    Smith  v.  Curry,  16   111. 

the  value  of  such  land  and  damages.  147;    Hopkins  v,  Swansea,  4  M.  &  W. 

Parct   V.    Bayonne,   40  N.  J..  L.  333.  620;  Hunt  v.   Hunter,  29  Eng.  L.  & 

And    see    Drown  v.  Staples,    (R.    I.,  Eq.  195. 

1892),  25  Atl.  Rep.  913;  Providence  v.  8.  Assumpsit    may  be    maintained 

Henry,  11  R.  I.  563.  upon  the  judgment  of  a  foreign  court. 

Partioalarity  Required  in  Deelaration.  Buttrick  v.  Allen,  8  Mass.  273;  Bisscll 
— The  count  should  set  forth  all  the  v.  Briggs,  9  Mass.  464:  Hubbell  v, 
facts  necessary  to  fix  the  defendant's  Coudrey,  5  Johns.  (N.  Y.)  132;  Hall  v. 
liability.  Bath  v.  Freeporl,  5  Mass.  Obder,  11  East  124;  Walker  r.  Witter, 
326;  Salem  v.  Andover,  3  Mass.  438;  i  Dougl.  i.  But  not  on  a  judgment 
Rogers  v,  Newbury,  105  Mass.  533;  rendered  in  the  court  of  a  sister  state. 
Jones  V.  Chester  (N.  H..  1892),  29  Atl.  Garland  v.  Tucker,  i  Bibb  (Ky.)  361; 
Rep.  452;  Sanfordv. Haskell,  50  Me.  86;  Andrews  v,  Montgomery,  19  Johns. 
Hillsborough  County «'.  Londonderry,  (N.  Y.)  162;  Baston  India  Rubber 
43  N.  H.  451;  Bethel,  etc.,  Toll-bridge  Factory  v,  Hoit,  14  Vt.  92:  McKim  v, 
Co.  V.  Bean,  58  Me.  89;  Woonsocket  Odom,  12  Me.  94.  See,  however,  Hub- 
Union  R.  Co.  v.  Taft.  8  R.  I.  411;  bell  v.  Coudrey.  5  Johns.  (N.  Y.)  132; 
Middlebury  V.  Hubbardton,  i  D.  Chip.  Shumway  v.  Stilman,6  Wend.  (N.  Y.) 
(Vt.),  205;  Atkins  v.  Banwell.  2  East  447*.  Lambkin  v.  Nance,  2  Brev.  (S. 
505.  But  see  Bell  v.  Burrows,  Bull.  Car.)  99.  Noron  judgments  of  justices 
N.  P.  129;  Lynde  v.  Rockland,  66  Me.  of  the  peace.  Bain  v.  Hunt,  3  Hawks 
309;  Gardner  v,  Detroit  St.  R.  Co.,99  (N.  Car.)  572. 

Mich.  182;   Smith  v.  Lambert,  30  Me.  In  Hew  Hampshire  and  Massachusetts 

i^y,  judgments   of  justices  of   the   peace 

•'  A  party  must  set  forth  his  case  if  rendered  in  another  state  stand  on  the 

he  have  one,  and  where  his  title  to  same   footing  as  foreign  judgments, 

sue  is  statutory,  and  the  right  of  ac-  Robinson   v.    Prescoit,  4   N.    H.   450; 

tion  depends  on  a  special  construction  Mahurin   v,  Bickford,   6   N.   H.    567; 

of  facts  defined  in  the  statute,  the  dec-  Warren  v.  Flagg,  2  Pick.  (Mass.)  449. 

laration,  if  left  to  the  reasons  of  the  See  also  Woods  v.  Ayres,  39  Mich.  345. 

common  law,  must  aver  the  existence  8.  Andrews's  Stephen  on  Pleadings, 
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etMna  AifUBpiit. — But  if  the  cause  of  action  is  based,  not  upon  an 
express  contract,  but  upon  the  promise  which  the  law  implies  in 
certain  cases,  the  statement  may  be  in  general  terms,  even  though 
there  may  have  been  an  express  contract  concerning  the  same 
subject-matter.^ 

86;    Maynard  v.  Tidball,  2  Wis.  34;  i  Allen  (Mass.)  519;  Felton  v,  Dickin- 

Western  v.  Sharp,  14  B.  Mon.  (Ky.)  son»  10  Mass.  287;  Baker  v.  Corey,  19 

144;  Sherman  v.  New  York  Cent.  R.  Pick.  (Mass.)  496;  Morse  v.  Potter,  4 

Co.,  22  Barb.  (N.  Y.)  239;  Norris  v.  Gray  (Mass.) 292;  Knight  v.  New  Eng- 

Durham,  9  Cow.  (N.  Y.)  151;   Geer  v.  land  Worsted   Co.,   2  Cush.  (Mass.) 

Brown,  11  Rich.  (S.  Car.)  42;   Weiss  289. 

V,  Mauch  Chunk'  Iron  Co.,  58  Pa.  St.  Missouri, — Chapman    v,  Currie,  51 

295:  Besley  v.  Dumas,  6  111.  App.  291;  Mo.  App.  40;    Ingram  v,  Ashmore,  12 

Brooks    V.    Gates,    8    111.    App.   428;  Mo.  574. 

Phelps  V,  Hubbard,  59  111.  79;  Bean  v,  Michigan* — Angell    v.    Loomis,    97 

Elton,   44   111.   App.   442;   Butterfield  Mich.  5. 

V,  Seligman,  17   Mich.  95;  Andre  v.  Illinois, — Tunnison  v.  Field.  21  111. 

Hardin,    32    Mich.     324;    Moore    v.  108;  Adlard  v,  Muldoon,  45  III.  193; 

Nason,  48   Mich.   300;  Van   Fleet  v.  Chicago   Exhaust,   etc..    Pipe  Co.  v. 

Van   Fleet,  50  Mich,    i;   Bull   v,   St.  Johnson,  44  111.  App.  224;   Pickard  v. 

iohns,  39  Ga.  78;  Wilder  v,  Colby,  134  Bates,  38  111.  40;   Elder  v.  Hood,  38 

lass.    377;    Burkham    v.   Spiers,    56  111.  533. 

Ala.   547;   Powder  River   Live  Stock  N'orth  Cardlina, — Roberts  v.  Deming 

Co.   V,   Lamb.,   38  Neb.  339;    Wernli  Wood  Working  Co.,  11 1  N.  Car.  432. 

V,  Collins  (Iowa,  1893),  54  N.  W.  Rep.  Mississippi, — Butt  z/. Williams  (Miss., 

365.  1894),  15  So.  Rep.  130. 

Promise  and  Bequest.  —  In  every  New  Hampshire, — Colburn  v.  Pome- 
special  assumpsit  an  express  promise  roy,  44  N.  H.  23;  New  Hampshire 
is  found,  and  generally,  but  not  al-  Mut.  F.  Ins.  Co.  v.  Hunt,  30  N. 
ways,  a  previous  request.  Poe  on  H.  219;  Hale  v.  Handy,  26  N.  H.  210; 
Pleadings,  sec. 87;  Bendenr.  Manning,  Streeter  v,    Sumner,    19    N.  H.   518; 

2  N.   H.  289;   Solomon  v,  Vinson,  31  Mitchell  v,  Gile,  12  N.  H.  390. 
Minn.  205;    Hayter  v.  Moat,  2  M.  &  Arkansas, — Wright  v,  Morrison,  15 
W.   56.     But  the  word  **  promise  "is  Ark.  444. 

not  necessary.     Avery  v,  Tyringham,  Alabama, — Dukes  v,  Leowie.  13  Ala. 

3  Mass.    160.      See   also  cases   cited  457;  Hunter  v,  Waldron,  7  Ala.  753. 
under  infra^  IV,  3,  The  Promise,  Delaware,  —  Bayard   v,   McLane,   3 

Speeial  Contraet  Ezeentorj. — In  no  Harr.  (Del.)  139. 

case  can  the  plaintiff  recover  on  the  Georgia, — Haricock  v,  Ross,  18  Ga. 

general    counts    where    the    special  364. 

agreement  continues   in  force.     Lin-  Maryland, — Coursey  v.  Covington, 

ningdale  v,  Livingston,  10  Johns.  (N.  5   Har.   &  J.  (Md.)  45;    Ridgeley  v, 

Y.)    37:     Raymond    v.    Bearnard,    12  Crandall,  4  Md.  435. 

Johns.  (N.  Y.)  274;  Wilt  v,  Ogden,  13  Vermont, —  Mattocks  v,  Lyman,  16 

Johns.  (N.  Y.)  56;  Jennings  v.  Camp,  Vt.  113;  Way  v,  Wakefield,  7  Vt.  228. 

13  Johns.  (N.  Y.)  94;  Felton  v.Dickin-  Pennsylvania, — Miles  v,   Moodie,   3 

son,  10  Mass.  287;  Shepard  v.  Palmer.  S.  &  R.  (Pa.)  211. 

6  Conn.   100;   Londregon  v,  Crowley,  New    York. — Jewell   v,   Schroeppel, 

12  Conn.  558;   Speake  v,  Sheppard,  6  4  Cow.  (N.  Y.)  564:    Feeter  v.  Heath, 

Har.  &  J.  (Md.)  81;  Bean  v,  Elton,  44  11  Wend.  (N.  Y.)  477. 

111.  App.  442.  Kentucky, — Carson  v.  Allen,  6  Dana 

Special  Contract  Ezconted. — When  the  (Ky.)  395.     See  also  cases  cited  infra ^ 

terms  of  a  special  contract  have  been  IV.  6. 

so  far  performed  that  nothing  remains  United  States, — Ames  v,  Le  Rue,  2 

but  a  mere  debt  or  duty  to  pay  money,  McLean  (U.  S.)  216;  Perkins  v.  Hart, 

the  amount  due  may  be  recovered  un-  11  Wheat.  (U.  S.)  237. 

der  a  general  count.  1.  Andrews's  Stephen  on  Pleadings, 

Massachusetts. — Morse  v.  Sherman,  86,  n.;  Cutter  v.  Powell,  2  Smith's  L. 

106  Mass.  432;  Hunneman  v.  Grafton,  Cas.   (8th  ed.)    46;    Draper   v.    Ran- 

10  Met.  (Mass.)  458;   Read  v.  Smith,  dolph,  4  Harr.  (Del.)  454. 
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IV.  Thi  BMUJt4TXini— 1.  In  OeaeraL— The  declaration  in 
sumpsit  usually  contains  only  a  general  recital  of  the  considera- 
tion, the  promise  and  the  breach  thereof,  and  several  counts  are 
frequently  used  in  the  same  action.^ 

declaration  stated  bnt  one  cause  of 
action,  and  the  defendant,  without 
moving  to  make  the  complaint  more 
certain,  joined  issoe  upon  it,  the  evi- 
dence as  to  the  express  contract  being 
in  conflict,  a  charge  that  plaintiff  could 
not  recover  on  a  ^antum  wtrrmit  w«s 
held  reversible  error.  Beers  r. 
Kuehn,  84  Wis.  33.  See  also  Foerstcr 
V.  Foerster  (Ind.  App.,  1894),  38  K.  £. 
Rep.  426;  Galvin  v,  Mac  Min,  etc.,  Co. 
(Mont.).  37  Pac.  Rep.  366. 

1.  I  Arch.  N.  P.  124. 

New  York. — Norris  r.  Durham,  9 
Cow.  (N.  Y.)  151  ;  Wheelwright  v. 
Moore,  i  Hall  (N.  Y.)  201. 

Pennsylvania, — Bayer  v.  Reeside,  14 
Pa.  St.  167. 

Mississippi. — Copes  v.  Matthews,  10 
Smed.  &  M.  (Miss.)  398. 

Alabama. — Nave  v.  Berry,  22  Ala. 
382. 

Massaekusetts. — Everett  v.  Gray,  i 
Mass.  loi. 

Virginia. — Carroll  County  v.  Coll- 
ier, 22  Gratt.  (Va.)  302 ;  Moore  v. 
Mauro,  4  Rand.  (Va.)  488;  Robinson  v. 
Burks,  12  Leigh  (Va.)  378. 

West  Virginia. — Sheppard  v.  Pea- 
body  Ins.  Co.,  21  W.  Va.  368. 

New  Jersey. — Ruckman  v.  Bergholz, 
37  N.  J.  L.  437. 

See  also  Smith  v.  Walker,  i  Wash. 
(Va.)  135;  Chichester  v.  Vass,  i  Call 
(Va.)  83;  Hoppes  v.  Straw,  10  Leigh 
(Va.)  361;  Beers  v.  Kuehn,  84  Wis.  33; 
Forrest  v.  Tones,  7  Ala.  493:  Moore  v. 
Smith,  19  Ala.  774;  Penn  v.  Smith,  93 
Ala.  476:  Brooks  v.  Holland,  21  Conn. 
388;  Spencer  v.  Curtiss.  15  Conn.  56; 
Baker  v.  Cornwall,  4  Cal.  15;  Smith  v. 
Waite  (Cal.,  1894),  37  Pac.  Rep.  232; 
Pearsons  v.  Lee,  2  HI.  194;  Hagertytr. 
Wood,  6  Blackf.  (Ind.)  292;  Smith  v. 
Ferguson,  2  Ind.  454;  Williams  v. 
Williams,  3  Ind.  222;  Rich  v.  Jones,  9 
Cush.  (Mass.)  329;  Powers  v.  Man- 
ning, 154  Mass.  370;  Greenleaf  v. 
Burbank,  13  N.  H.  454;  Sibbtt  v. 
Lloyd,  II  N.  J.  L.  163;  Pattison  v. 
Blanchard,  5  N.  Y.  186;  Hill  v.  Mc- 
Dowell, 14  Pa.  St.  175:  Quinn  r. 
Wood  house.  26  Pa.  St.  333:  Glover  r. 
Henderson,  120  Mo.  367;  Petri  v.  Nci- 
meyer  (Tex.  Civ.  App.,  1894),  26 S.  W. 
Rep.  266;  Leverett  v.   Wherry  (Tex. 


. — No  express 
promise  need  ever  be  shown  in  this 
form  of  action,  and  sometimes  no  pre- 
vious request.  Poe  on  Pleadings,  »ec. 
87.     See  also  infra  ^  IV. 

Bvriaa  f/L  TtpoL — Where,  on  a  fwam- 
turn  meruit  for  services,  the  defend- 
ant pleads  the  special  contract,  be  has 
the  burden  of  proving  such  a  contract 
as  he  alleges  the  work  was  done  un- 
der.    Pendleton  v.  Cline,  85  Cal.  142. 

TiritiTt — It  has  been  held  that, 
where  the  plaintiff  declared  on  a  spe- 
cial contract  and  a  general  imUHtatus 
assumpsit^  and  on  trial  proved  a  spe- 
cial agreement  different  from  the  one 
declared  upon,  he  might  still  recover 
on  the  general  count.  Keyes  v.  Stone, 
5  Mass.  391.  And  see  M'Williams  r. 
Smith.  I  Call  (Va.)  123.  But  where 
the  plaintiff  contracted  to  erect  a 
windmill  pump,  that  would  supply 
the  defendant's  stock  with  water,  it 
was  held  that  he  could  recover  noth- 
ing for  his  work,  even  though  it  were 
of  value  to  the  defendant,  where  he 
sued  on  the  express  contract  only, 
which  was  not  fulfilled  by  him.  Wemli 
V.  Collins  (Iowa,  1893),  54  N.  W.  Rep. 
365.  See  also  Jones  v.  Singer  Mfg. 
Co.,  38  W.  Va.  147;  Catholic  Bishop  v. 
Bauer,  62  111.  188;  Russell  v.  Gill- 
more,  54  111.  147;  Taft  V.  Montague,  14 
Mass.  282;  Gregory  r.  Mack,  3  Hill 
(N.  Y.)  380;  Morford  v.  Mastin,  6  T. 
B.  Mon.  (Ky.)  609;  3  J.  J.  Marsh.  (Ky.) 
688:  Dermott  v.  Jones,  2  WaU.  (U.  S.) 
i;  Cutter  v.  Powell,  2  Smith's  L.  Cas.i; 
Halpin  Mfg.  Co.  v.  School  District,  54 
Mo.  App.  371.  And  where  the  decla- 
ration alleged  the  breach  of  a  special 
contract  for  certain  service  at  a  stipu- 
lated price,  and  did  not  contain  a 
quantum  meruit  count,  it  was  held 
error  for  the  trial  justice  to  instruct  the 
jury  that  the  plaintiff  might  recover 
what  his  services  were  reasonably 
worth.  Martinez  v.  Runkle  (N.  J., 
1894),  30  Atl.  Rep.  593. 

But  where  the  plaintiff  filed  a  dec- 
laration containing  allegations  suf- 
ficient to  show  a  cause  of  action  upon 
an  express  contract,  and  in  addition  a 
cause  of  action  upon  an  implied  con- 
tract, but  confused  the  two  causes  of 
action  by  asking  judgment  as  if  the 
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2.  The  Coniideratioii— ^.  Necessity  for  Averment. — With 
the  exception  of  bills  of  exchange,  promissory  notes,  and  other 
legal  liabilities  which  import  the  consideration,  it  is  necessary 
that  the  declaration  show  a  consideration  legally  sufHcient  to  sup- 
port the  promise  of  the  defendant.* 

App,,  1890),  15  S.  W.  Rep.  121 ;  Gray  7  N.  H.  326;  New  Hampshire  Mut.  F. 
v,  Kemp,  88  Va.  201;  Robinson  v.  Sul-  Ins.  Co.  v.  Hunt,  30  N.  H.  219;  Smith 
ter,  85  Ga.  875;  Bryan  v.  Macon,  91  v,  Wheeler,  29  N.  H.  342;  Mitchell  v. 
Ga.  530.  Gile,  12  N.  H.  396;  Streeter  v.  Sum- 
Formal  Defects. — A  declaration  other-  ner,  19  N.  H.  518;  Brush  v.  Raney,  34 
^ise  good  is  not  rendered  bad  on  de-  Ind.  416;  Britzell  v,  Fryberger,  2  Ind. 
murrer  by  a  defective  allegation  which  176;  Leach  v,  Rhodes,  49  Ind.  291; 
may  be  rejected  as  surplusage.  Curtis  Durland  v.  Pitcairn,  51  Ind.  426;  Lyon 
v,  Watson,  64  Vt.  536.  Sec  also  Slater  ».  Alvord,  18  Conn.  66;  Bull  v.  Allen, 
V.  Kimbro,  91  Ga.  217;  Watson  v.  11  S.  &  R.  (Pa.)  52;  McKee  v,  Bartley, 
Richmond,  etc.,  R.  Co.,  91  Ga.  224;  9  Pa.  St.  189;  Brown  v. Parks,  8  Humph. 
Bryan  v,  Macon,  91  Ga.  530;  East  (Tenn.)  294;  Carter  v.  Graves,  9  Ycrg. 
Georgia,  etc.,  R.  Co.  v.  King,  91  Ga.  (Tenn.)446. 

520;  Carroll  V.  Williams  (R.  I.,  1894),  Iniafficient  Averment  of  Gontider&tion. 

28  Atl.  Rep.  902;  Hyer  v.  Vaughn,  18  — A   declaration   that   one  J.   J.   and 

Fla.  647.  other  parties  interested  with  him  in 

Maryland. — The  omission  to  prefix  certain  mines  "parted  with  and  dis- 

the   words   "for  money    payable    to  posed  of  a  great  portion  of  their  in- 

the  plaintiff  "  to  the  common  counts  terest  in  said  mines  to  and  in  favor  of 

is   fatal  on  demurrer.     Merryman  v,  the  defendants  by  conveying  the  same 

Rider.  34  Md.  98;  Pearce  v,  Watkins;  to  a  corporation  or  company  in  which 

^S  Md.  534.  the  defendants  were  large  proprietors 

1.  I  Chitty's  PI.  (i6th  Am.  ed.)  301;  and  shareholders;  that  the  defendants, 

People's  Bank  v.  Adams,  43  Vt.  195;  in  consideration  of  said  conveyance, 

Bennett  v.  Davis,  62  Me.  544;  Saco  v.  then  and  there  promised  the  said  J.  J. 

Hopkinton,    29    Me.    272;    Wills     v,  they  would  pay  to  the  plaintiffs  the 

Churchill,  78  Me.  285;  Read  V.  Walker,  draft  mentioned   in   the   declaration, 

53  111.  334;  Windell   v.    Hudson,    102  which  said  J.  owed  to  the  plaintiffs, 

Ind.  521;  Johnson  v.  Clark,  5  Blackf.  and   that  afterwards   the  defendants 

(Ind.)  564;  Colburn  v,  Pomeroy,  44  N.  called  on  the  plaintiffs  and  verbally 

H.  19;  Curley  v.  Dean,  4  Conn.  265;  promised  to  pay  them  the  amount  of 

Douglass  V.  Davie,  2  McCord  (S.  Car.)  said  draft,'*  was  held  insufficient  on 

^18;  Chappell   V.  Procter,  Harp.    (S.  general  demurrer  because  it  failed  to 

Car.)  49;  Gains  v,   Kendrick,  2  Mill,  show  any  consideration   for  the  de- 

(S.  Car.)  339;  Greene  v.  Dodge,  2  Ohio  fendant's  promise;  Judge  Wilson  say- 

430;  Richmond-  v.    Patterson,  3  Ohio  ing:  "  In  assumpsit  no  consideration 

368;  Peasley  v,  Boatwright,  2  Leigh  can   be   implied  on  demurrer  to  the 

(Va.)  19S;  Hall  z/.  Smith,  3  Munf.  (Va.)  declaration,  but  it  should   contain   a 

550;    M'Curdy  v,    Dudley,    i    A.    K.  statement  of  facts  showing  a  sufficient 

Marsh.  (Ky.)  288;  Beauchamp  z'.  Bos-  consideration  to  support  the  alleged 

worth,    3  Bibb  (Ky.)  115;  Bassett  v,  promise.     The  declaration  in  this  case 

^pofford,    II    N.    H.   167;   Tarbeli    v.  does  not  allege  that  the  defendants 

Dickinson,  3  Cush.  (Mass.)  346;  Dorr  purchased  the  property  and  directed 

V,    Mc Kinney,   9  Allen    (Mass.)   359;  that    it    be    conveyed    to    said    cor- 

Murdock  v.  Caldwell,  8  Allen  (Mass.)  poration,  or  even  state  that  it  wascon- 

310;  Hemmenway  v.  Hickes,  4  Pick,  veyed  to  the  corporation   at   the  de- 

^.Mass.)  497;  Com.    Dig.    Action,  As-  fendant's   request.     It  assumes    that 

sumpsit,  B3:  Bull.  N.  P.  146;  i  Saund.  conveying  the  mines  to  the  corpora- 

-211,  note  (2);  Jones  v.  Ashburnham,  4  tion  was  disposing  of  them  to  and  in 

East  455:  Williamson  v,  Clements,   i  favor   of  the   defendants."     People's 

Taunt.  523.  Bank  v,  Adams,  43  Vt.  195. 

The  Centideration  Most  Be  Proved  as  Again,  in  Pennsylvania,  etc.,  Steam 

laid     in     the    declaration.       Colburn  Nav.  Co.  v.  Dandridge,  8  Gill  &  J. 

-tr.   Pomeroy,  44  N.  H.  19;   Moore  v.  (Md.)  312,  a  declaration  stating  that 

Ross,  7  N.  H.  528;  Favor  V.  Philbrick,  the    defendants,  in    consideration  of 
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*.  Consideration  Partially  Bad.— Where  part  of  the  con- 
sideration,  as  stated  in  the  declaration,  is  bad  and  part  good,  the 
good  part,  if  it  extend  to  the  whole  of  the  promise,  will  be  suf- 
ficient to  support  the  declaration.^ 

c.  Certainty  of  Statement — ^XaeMima. — The  degree  of  cer- 
tainty required  in  the  statement  of  the  consideration  varies  with 
the  various  kinds  of  considerations.  * 

• 

t33-33»  "  to  be  paid  by  the  plaintiff,"  tion      be      legal.      Van    Alstyne    tr. 

promised,  etc.,  was  held  defective  as  Wimple,  5  Cow.  (N.  Y.)  162;  Rose  v. 

not   alleging    any    consideration    for  Truax,  2X  Barb.  (N.  Y.)  361;  Barton 

the  defendants*  promise,  no  agreement  v.  Port  Jackson,  etc.,  Plank  Road  Co., 

on  the  part  of  the  plaintiff  to  pay  be-  17   Barb.    (N.    Y.)  397;    Crawford    r. 

ing    averred.     See    also     Bruner     v.  Morrell,  8  .Johns.   (N.  Y.)  253;   Peck 

Stout,  Hard.  (Ky.)  233;  Carrell  v.  Col-  v.    Burr,  10  N.   Y.   294;    Deering    v. 

lins,    2    Bibb    (Ky.)    429;  Shelton  v.  Chapman,  22  Me.  488;  Lord  v.  Chad- 

Bruce,9Yerg.(Tenn.)  2^;  Wheelwright  bourne,   42    Me.   429;     Hathaway    v. 

V.  Moore,  i  Hall  (N.  Y.)  201;  Bailey  v.  Moran,  44  Me.  67;  Coburn  v,  Odell, 

Freeman,  4  Johns.  (N.  Y.)  280;   Nelson  30  N.  H.  540;  Carleton  v.  Woods,  2S 

V.  Swan,  13  Johns.(N.Y.)483;  Powell  v.  N.  H.  290:  Hinds  v.  Chamberlin,  6  N. 

Brown,  3  Johns.  (N.  Y.)  100;  Lyon  v.  H.  225;  Carleton  v,  Whitcher,  5  N.  H. 

Alvord,  x8  Conn.  66;  Bailey  v.  Buss-  196;    Donallen    v.    Lennox,    6    Dana 

ing,  29  Conn,  i;  Russell  v.  Slade,  12  (Ky.)    91;    Irvine  v.    Stone,  6  Cush. 

Conn.  455;  Gaines  V.  Kendrick,  2  Mill.  (Mass.)  508;  Hinsburgh  v.  Sumner,  9 

(S.  Car.)  339;  Poundstone  v.  Lewark,  Vt.  23;  Woodruff  v.  Hinman,  11  Vt. 

4  Blackf.(Ind.)i73;Beverlys  V.Holmes,  592;   Gunter  v.  Leckey,  30  Ala.  591; 

4  Munf.  (Va.)  95;  Moseley  v,  Jones,  5  Deans   v.   McLendon,   30   Miss.    343; 

Miinf.  (Va.)23.  Fetherston   r.  Hutchinson,  Cro.  Eliz. 

Writtan  Contraet. — It  is  as  necessary  199;  Rawson    v.    Brown,   4   Leon.  3; 

to    state    a    sufficient     consideration  Morris  v.  Chapman,  Sir  T.  Jones,  24; 

where  the  agreement  is  reduced   to  Com.  Dig.  Action,  Assumpsit.  B.  13; 

writing  as  if  it  were  parol,     i  Saund.  Mechelen  v,  Wallace,  7  Ad.  &  EL  49, 

211,  note  2;  Burnet  v,  Bisco,  4  Johns.  34  E.  C.  L.  32:  Head  v.  Baldry,  6  Ad. 

(N.  Y.)235.  &  El.  459;  Mayfield  v.  Wadsley.  3  B. 

1.  Loomisv.Newhall, 15  Pick. (Mass.)  &  C.  357;  Waite  v.  Jones,  i  Scott  730; 
159;  Parish  v.  Stone,  14  Pick.  (Mass.)  Shackell  v.  Rosier,  3  Scott  59.  A  peti- 
198;  Rand  v,  Mather,  11  Cush.  (Mass.)  tion  reciting  a  contract  void  as  incapa- 
i;  Allen  v,  Leonard,  16  Gray  (Mass.)  ble  of  performance  within  one  year  is 
202;  Haynes  v.  Nice,  100  Mass.  327;  not  demurrable  where  the  other  facts 
Andrews  v,  Ives,  3  Conn.  368;  Beach  stated  therein  are  sufficient  to  war- 
V.  Lee,  2  Dall.  (Pa.)  257;  Merrill  v,  rant  a  recovery  upon  the  implied  con- 
Aden,  19  Vt.  505;  Curtis  V.  Watson,  tract  for  the  value  of  the  work  per- 
64  Vt.  536;  Ring  zf.  Roxbrough,  2  C.  formed.  Wonsettler  v,  Lee,  40  Kan. 
&  J.  418,  2  Tyr.  468;  King  v.  Sears,  2  367. 

C.  M.  &  R.  48;   Bradbourne  v.  Brad-        Divisible  Contraeti. — Where  some  of 

bourne,   Cro.   Eliz.    149;    Coulston   v.  the    promises    only  are    illegal,  an- 

Carr,  Cro.  Eliz.  848;  Crisp  v,  Gamel,  less  the  parts  of  the  contract  are  in- 

Cro.  Jac.  127;  Best  v.  Jolly,  i  Sid.  38,  separable,    such    illegality    does    not 

Bull.  N.  P.  147.     Thus  a  declaration,  affect  the  others.     Shackell  v.  Rosier, 

the  first  count  of   which  complained  3  Scott  59;   M'Allen  v,  Churchill,  11 

"of  a  plea  of  trespass  in  the   case".  Moore  483;  Rand  v.  Mather,  xi  Cush. 

instead  of  trespass  on  the  case  in  as-  (Mass.)  i;  Robinson  v.  Green,  3  Met. 

sumpsit.  was  held  a  good  declaration  in  (Mass.)    159;     Haynes    v.    Nice,   100 

assumpsit.      Gray    v.    Kemp,   88   Va.  Mass.  327;  Curtis  v.  Leavitt,  15  N.  Y. 

201.  9;   Tracy  v.  Talmage,  14   N.  Y.  162; 

Entire  Gontraett. — But  if  part  of  an  Hook  v.  Gray,  6  Barb.  (N.  Y.)  398; 

entire  consideration  or  one  of  several  Carleton    v.    Woods,   28    N.    H.  290; 

considerations   stated   be   illegal,  the  Leavitt  v.  Palmer,  3  N.  Y.  19. 
whole  declaration  will  be  bad,  even        8.  Priorlndebtadneii. — Thus,adecla-^ 

though  the  residue  of  the  considera-  ration    alleging  that   the    defendant* 
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Xntnal  PromiMi. — Mutual  promises  must  be  stated  to  have  been 
obligatory  on  both  plaintiff  and  defendant  at  the  same  time.^ 


"  being  indebted  "  in  a  certain  sum,  in 
consideration  thereof  promised  to  pay, 
etc.,  without  alleging  the  considera- 
tion on  which  the  debt  was  founded, 
has  been  held  defective.  Beauchamp 
V.  Bosworth,  3  Bibb.  (Ky.)  115; 
Chandler  v.  State,  5  Har.  &  J.  (Md.) 
284;  Maury  v.  Olive,  2  Stew.  (Ala.) 
472;  Foerster  v,  Kirkpatrick,  2  Minn. 
210;  Powers  V.  Manning,  154  Mass. 
370;  Hoist  V,  Stewart,  161  Mass.  516. 
See  also  Rider  v,  Robbins,  13  Mass. 
284;  Crane  v,  Grassman,  27  Mich. 
443;  McKee  v,  Bartley,  9  Pa.  St.  189; 
Rennyson  v.  Reifsnyder,  11  Pa.  Co. 
Ct.  Rep.  157;  Keyser's  Appeal,  124 
Pa.  St.  80;  Carter  v.  Graves,  9  Yerg. 
(Tenn.)  446;  Lyon  v,  Aivord,  18  Conn. 
66;  Hall  v.  Smith,  3  Munf.  (Va.)  550; 
Jackson  v.  Hough,  38  W.  Va.  236; 
Barron  v.  Frink,  30  Cal.  486;  Smith 
V,  Waite  (Cal.,  1894),  3k7  Pac.  Rep. 
232;  Lcverett  v.  Wherry,  (Tex.  App., 
1890),  15  S.  W.  Rep.  121;  Dimmitt 
V,  Robbins,  74  Tex.  441;  Petri  v, 
Neimeyer  (Tex.  Civ.  App.,  1894),  26 
S.  W.  Rep.  266;  Potter  v.  Van  Nor- 
man, 73  Wis.  339;  Diamond  v,  Jones, 
76  Iowa  422:  Carman  v.  Farmers'  L. 
&  T.  Co.  (Supreme  Ct.),  24  N.  Y. 
Supp.  39;  Johnson-Brinkham  Co.  v. 
Central  Bank,  116  Mo.  558;  Busta  v. 
WardaU  (S.  Dak.,  1892),  52  N.  W. 
Rep.  418;  Penn  v.  Smith,  93  Ala.  476; 
Robinson  v.  Suiter,  85  Ga.  875;  Gib- 
son-Moore Mfg.  Co.  V,  Meek  (Miss., 
1894),  15  So.  Rep.  789. 

InitmrnentBeeiting  Value  Baeeivad. — 
When  the  instrument  declared  on  pur- 
ports to  be  for  value  received  and  is 
set  out  in  the  declaration,  that  is  a 
sufficient  averment  of  consideration. 
Prindle  v,  Caruthers,  15  N.  Y.  425; 
Appleby  v.  Elkins,  2  Sandf.  (N.  Y.) 
673;  Jerome  v.  Whitney,  7  Johns.  (N. 
Y.)  321.  And  see  Varneyt^.  Bradford, 
86  Me.  510. 

1.  Payne  v.  Cave,  3  T.  R.  148; 
Cooke  V,  Oxley,  3  T.  R.  653;  Clay- 
ton V.  Jennings,  2  Bl.  Rep.  706; 
Kingston  V.  Phelps,  Peake,  N.  P.  228; 
Callonel  v,  Briggs,  i  Salk.  112;  Wain 
V,  Warlters,  5  East  16;  Bromley  v, 
Goff,  75  Mich.  213;  Livingston  v,  Rog- 
ers, I  Cai.  (N.  Y.)  583;  Porter  r.  Rose, 
12  Johns.  (N.  Y.)  209;  Tucker  v. 
Woods,  12  Johns.  (N.  Y.)  190:  Briggs 
tr.   Tillotson,  8  Johns.   (N.   Y.)    304; 


Morrison  v,  Ives,  4  Smed.  &  M.  (Miss.) 
652;  Pennsylvania  Steam  Nav.  Co.  v, 
Dandridge,  8  Gill  &  J.  (Md.)  248; 
Whitall  V,  Morse,  5  S.  &  R.  (Pa.)  358; 
Wilderman  v.  Pitts,  29  111.  App. 
528. 

Flaintiff'i  Agreement.  —  When  the 
consideration  for  the  contract  of  the 
defendant  is  an  agreement  on  the  part 
of  the  plaintiff,  the  declaration  must 
show  that  such  agreement  was  binding 
on  the  plaintiff  when  the  promise  of 
the  defendant  was  made.  Cooke  v. 
Oxley,  3  T.  R.  653;  Payne  v.  Cave,  3 
T.  R.  149;  Raon  v,  Hughes,  7  T.  R. 
350;  M'lver  v.  Richardson,  i  M.  &  S. 
557;  Adams  v.  Lindsell,  i  B.  &  Aid. 
681;  Humphries  v,  Carvalho,  16  East 
45;  Drant  v.  Brown,  3  B.  &  C.  668; 
Hawkins  v.  Warre.  3  B.  &  C.  690; 
Loomis  V.  Newhall,  15  Pick.  (Mass.) 
159;  Donallen  v,  Lennox,  6  Dana 
(Ky.)  91;  Hinesburg  v,  Sumner,  9  Vt. 
23;  Woodruff  V,  Hinman,  11  Vt.  592; 
Armstrong  v,  Toler,  11  Wheat.  (U.  S.) 
258;  Carleton  v.  Whitcher,  5  N.  H. 
196;  Hinds  V,  Chamberiin,  6  N.  H. 
225.  The  declaratipn  must  not  show 
an  agreement  void  by  the  statute  of 
frauds.  Van  Alstyne  -v.  Wimple,  5 
Cow.  (N.  Y.)  162.  And  the  fact  that  a 
consideration  illegal  at  the  time  of  the 
formation  of  the  contract  has  subse- 
quently been  legalized  by  statute  has 
no  effect  upon  the  validity  of  the  con- 
tract. Springfield  Bank  v.  Merrick, 
14  Mass.  322;  Hathaway  v,  Moran,  44 
Me.  67.  A  declaration  stating  an 
agreement  with  E.  (before  her  inter- 
marriage with  H.)  and  B.  that  E. 
would  sell  to  B.  a  negro  slave  belong- 
ing to  her  for  the  price,  etc.,  to  be 
paid  when  B.  should  be  so  requested, 
that  they  mutually  promised  to  ob- 
serve the  said  agreement,  and  that  in 
pursuance  of  it  the  slave  was  deliv- 
ered, has  been  held  good  as  showing: 
a  binding  consideration.  Berry  v^ 
Harper,  4  Gill  &  J.  (Md.)  467.  See 
also  Price  v,  Rea  (Iowa,  1894),  60  N.. 
W.  Rep.  208.  And  in  assumpsit  for 
services  rendered  under  a  contract  to> 
pay  therefor  a  certain  amount,  evi- 
dence of  the  contract  as  alleged  is  ad- 
missible to  show  the  value  of  the  ser« 
vices,  though  the  contract  be  void  by 
the  statute  of  frauds.  Moore  v.  Cape- 
well  Horse  Nail  Co.,  76  Mich.  606. 
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ZxMatod  ud  XxMitcry  Ccndlmtiflu.— Executoiy  considerations  must 
be  stated  with  more  certainty  and  particularity  than  is  required 
in  the  statement  of  executed  considerations.^ 

GoBiidtimtioB  SBtirt.>-If  the  consideration  be  an  entire  one,  the 
whole  consideration  must  be  explicitly  and  correctly  stated,  or 
the  variance  will  be  fatal.' 

I.  iSaund.  364,  n.  i;  Bull.  N.  P.  146;  148;   Angell  v.  Loomis,  97  Mich.  5; 

Ring  V.  Rozbrough,  2  Tyr.  468,  2  C.  Kraner  v,  Halsey.  82  Cal.  209. 

&  J.  4x8;  Com.  Dig.,  Assumpsit,  H.  4:  But  such  request  may  sometimes  be 

Head  v.  Baldrey,  2  N.  &  P.  217;  White  implied.     Hicks  v.  Burhans,  10  Johns. 

V.  Wilson,  2  B.  &  P.  116;  Ward  v,  Har*  (N.  Y.)  243;  Livingston   v.  Rogers,  i 

ris,  2  B.  &  P.  265;  Bromley  V.  Goff,  75  Cai.  (N.  Y.)  585;  Comstock  v.  Smith, 

Mich.  213;  Wilderman  v.  Pitts,  29  111.  7  Johns.  (N.  Y.)87;  Oatfield  v.  War. 

App.  528;  Hemenway  V.  Smith,  28  Vt.  ing,  14  Johns.  (N.  Y.)  188;  Greeves  r. 

701;  Read  v.  Smith,   i  Allen  (Mass.)  M'Allister,  2  Btnn.  (Pa.)  591;  Goldsb> 

520;  Lent  V,  Padelford,  10  Mass.  230;  v,  Robertson,  i  Blackf.  (Ind.)  247. 

Glover  v.  Tuck,  24  Wend.  (N.  Y.)  153;  8.  Brooks  v.  Lowrie,  i  Nott&  M.  (S. 

Russell  V.  Slade,  12  Conn.  455.  Car.)  342;  DeForest  v,  Frary,  6  Cow. 

Varianoe.— For  if  the  consideration  (N.   Y.)  151;    Leland  v.   Douglass,   i 

alleged  be  executory,  while  that  which  Wend.  (N.  Y.)  490;  Carrell  v.  Collins, 

is  proved  is  executed,  the  misdescrip-  2  Bibb  (Ky.)  429;  Curley  v.  Dean,  4 

tion  will  be  fatal.  Robertson  v.  Lynch,  Conn.  265;  Hendrick  v,  Seely,  6  Conn. 

18  Johns.  (N.  Y.)45i;  Bulkley  v,  Lan-  176;  Smith  v.  Webster.  48  N.  H.  142; 

don,  2  Conn.  404.     But  see  Loomis  v.  Davisson    ».    Ford,    23  W.   Va.   617; 

Newhall,  15  Pick.  (Mass.)  159.  Clarke  v.  Gray,  6  East  568;   Neal  v. 

Executed  Coniideration.  —  In  stating  Viney,  i  Camp.  471;  Symonds  z^.  Carr, 

executed  considerations  the  same  cer-  i  Camp.  361. 

tainty  of  time,  place,  etc.,  is  not  re-  Bestatement  of  the  Sole. — "  The  con- 
quired  as  in  the  statement  of  execu-  sideration  which  is  set  forth  in  a  dec- 
tory  considerations,  i  Chitty  on  Plead-  laration  to  support  the  defendant's 
ings  (z6th  Am.  ed.),  302;  Jackson  v,  promise  sued  upon  is  not  to  be  re- 
Hough,  38  W.  Va.  236;  Andrew  v,  garded  as  a  mere  inducement  or  pre- 
Whitehead,  13  East  105;  Behlow  v,  amble;  but  it  forms  an  essential  por- 
Shorb,  91  Cal.  141;  Bull.-  N.  P.  146;  tion  of  the  contract,  on  which  its  va- 
Sexton  V,  Miles,  i  Salk.  22;  Lamp-  lidity  depends.  It  must  therefore  be 
Icigh  V,  Braithwaite,  Hob.  106.  But  truly  stated,  and  is  required  to  be 
a  count  in  general  terms  "  for  certain  proven  at  the  trial  as  stated,  or  the 
lands  sold,  etc.,'*  was  held  bad  in  Nel-  plaintiff  must  fail  because  of  the  vari- 
son  v.  Swan,  13  Johns.  (N.  Y.)  483.  See  ance.  If  an  entire  consideration  be 
also  Hilton  v,  Burley,  2  N.  H.  193;  stated  in  the  declaration  as  the  basis 
McMillan  v.  Theaker,  12  Ohio  of  the  defendant's  promise,  the  entire 
24.  consideration  stated,  and  not  merely 

Previous  /Request.  —  The   considera-  a  portion  of  it,  must  be  proven  at  the 

tion     for     the     defendant's    promise  trial,  or  the  plaintiff  must  fail  because 

should   be   stated  to  have  moved  at  of  the  variance.     Or  if  the  considera- 

his  request.     King  v.  Sears,  2  C.  M.  tion  named  in  the  declaration  consists 

&   R.  48;    Hayes  v.  Warren,  2  Stra.  of   several  different  things,  and  but 

933.       See   also   Parker  v.   Crane,   6  one  of  these  things  is  proven  to  be  the 

Wend.  (N.  Y.)  647;  Leland  v.  Doug-  consideration,  the  plaintiff  must  fail 

lass,  I  Wend.  (N.  Y.)  492;  Chaffee  v,  at  the  trial  because  of  the  variance." 

Thomas,  7  Cow.  (N.  Y.)358;  Balcomv.  Davisson  v.  Ford,  23  W.  Va.  617.   See 

Craggin,  5  Pick.  (Mass.)  295;  Train  T/.  also    Leeds   v.    Burrows,  12    East   i; 

Gold,  5   Pick.  (Mass.)  380;  Jewett  v,  Cunningham  v,  Shaw,  7  Pa.  St.  401; 

Somerset  County,  i  Me.  125;  Goldsby  James  v,  Adams,  16  W.  Va.  245. 

V.    Robertson,    i    Blackf.   (Ind.)  247;  A  contract  must  be  proved  as  laid, 

Stoever  v,  Stoever,  9  S.  &  R.  (Pa.)  and  the  plaintiff  cannot  give  in  evi- 

434:    Harding   v,    Cragie,   8   Vt.   501;  dence  an  entire  contract  relating  to 

Bulkley  t/.  Landon,  2  Conn.  404;  Hitch-  two  subjects  where  he  declares  for 

cock  V,  Litchfield,  i  Root  (Conn.)  206;  one.     Crawford  v.  Morrell,  8  Johns. 

Lonsdale  v.   Brown,  4  Wash.  (U.  S.)  (N.  Y.)  253. 
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d.  Objection  for  Insufficient  Statement. — When  the 

declaration  shows  no  legal  and  sufficient  consideration  on  the 
face  of  it,  or  the  consideration  is  not  sufficiently  alleged,  the 
defect  may  be  taken  advantage  of  by  demurrer,  a  motion  in 
arrest  of  judgment,  or  writ  of  error.  ^ 

3.  The  Promise — SnlBeieney  of  the  Allegation  in  8on«nJ.— The   declara- 
tion must  allege  a  promise  on  the  part  of  the  defendant,  or  it  will 

be  bad  even  after  verdict.* 

But,  generally,  a  declaration  which  shows  that  what  is  equiv- 


1.  Mitchifisonv.H«wson,  7T.R.348; 
Dartnall  v,  Howard ,  4  B.  & C.  345 ;  Jones 
V.  Ashburnham,  4  East  455;  Laweson 
Pleading  in  Assumpsit,  59;  Mitchin- 
son  V,  Hewson,  7  T.  R.  34S;  Stephens 
V.  White,  2  Wash.  (Va.)  203;  Muldrow 
V,  Tappan,  6  Mo.  276;  McNully  v, 
Collins,  7  Mo.  69;  Bruner  v.  Stout, 
Hard.  (Ky.)  233. 

Cured  by  VenUot. — But  in  general  a 
defective  statement  of  a  consideration 
will  be  cured  by  verdict.  Phetteplace 
V,  Stecre,  2  Johns.  (N.  Y.)  442;  Lan- 
sing V.  M'Killip.  3  Cai.  (N.  Y.) 
286. 

2.  McNultyv  Collins,  7  Mo.  69;  Mul- 
drow V.  Tappan,  6  Mo.  276;  Candler 
V.  Rossiter.  10  Wend.  (N.  Y.)  487; 
Bendin  v.  Manning,  2  N.  H.  289;  Bru- 
ner V,  Stout,  Hard.  (Ky.)  233;  Lee  v. 
Welch,  2  Stra.  793;  Avery  v,  Hoole, 
Cowp.  825;  Buckler  v.  Angel,  i  Sid. 
246;  Hayter  v.  Moat,  2  M.  &  W.  56. 
And  it  is  not  sufficient  to  allege  facts 
from  which  the  law  raises  an  implied 
promise.  Wingo  v.  Brown,  12  Rich. 
(S.  Car.)  279:  Bendin  v.  Manning,  2 
N.  H.  289;  Rinard  v.  West,  92  Ind. 
359.  But  a  complaint  which  avers  that 
the  plaintiff  advanced  money' for  the 
defendant  at  his  special  request,  and 
that  the  defendant  refused  to  pay  the 
same,  sufficiently  states  a  cause  of  ac- 
tion without  averring  a  promise  by  the 
defendant  to  pay.  Kraner  v,  Halsey, 
82  Cal.  209. 

Statutes  of  Jeofidls. — The  failure  to 
aver  a  promise  in  the  declaration  is 
cured  after  judgment  by  the  statutes 
of  jeofails  in  some  jurisdictions,  pro- 
vided a  promise  was  proved.  Clark 
V.  Reed,  12  Smed.  &  M.  (Miss.)  554; 
Hoard  v.  Little,  7  Mich.  468. 

Implied  Promiset. — An  implied  prom- 
ise should  be  alleged  as  well  as  an  ex- 
press one.  Kinsley  v.  Bill,  9  Mass. 
199;  Candler  v,  Rossiter,  10  Wend. 
(N.  Y.)  487;  Morgantown  Bank  v, 
Foster,  35  W.  Va.  357.  But  see  Kraner 


V,  Halsey,  82  Cal.  209;  Black  v.  Wood- 
row,  39  Md.  194. 

Inidriiment  Oontaining  PromiM. — But 
it  is  not  necessary  to  formally  set  forth 
another  promise  where  the  instrument 
sued  upon  itself  contains  a  promise 
or  undertaking  to  pay.  Woodson  v. 
Moody,  4  Humph.  (Tenn.)  303;  Keyes 
V.  Binkert,  48  111.  App.  259.  Thus 
where  a  contract  under  seal  contained 
mutual  covenants  and  imposed  an  ob- 
ligation on  one  party  to  pay  money  to 
the  other,  but  contained  no  promise 
to  pay  it,  it  was  held  that  the  contracts 
having  been  performed  in  all  other 
respects,  the  money  might  be  recov- 
ered in  assumpsit  on  an  implied  prom- 
ise.    Varney  v,  Bradford,  86  Me.  510. 

Promise  to  Plaintiff. — It  is  always  bet- 
ter to  allege  in  the  declaration  that 
the  promise  was  made  to  the  plaintiff 
by  the  defendant;  but  an  omission  in 
this  respect  is  not  necessarily  fatal,  as 
in  the  absence  of  such  allegation  it 
will  be  presumed  that  the  promise  was 
made  to  him  from  whom  the  consider- 
ation proceeded.  Blackwell  v.  Irvin, 
4  Dana  (Ky.)  187.  And  see  Salmon  v. 
Brown,  6  Blackf.  (Ind.)  347;  Spencer 
r.  Pilcher,  8  Leigh  (Va.)  565. 

But  a  count  in  a  declaration  '*for 
money  found  due  from  said  defendant 
on  account  stated  "  was  held  defective 
because  it  failed  to  state  that  the 
money  was  due  to  the  plaintiff,  and 
also  omitted  an  averment  showing  be- 
tween whom  the  account  was  stated. 
Merryman  v.  Rider,  34  Md.  98.  And 
a  declaration  alleging  that  the  defend- 
ant undertook  and  promised  that  drafts 
bought  by  the  plaintiff  would  be 
promptly  paid  shows  no  cause  of  ac- 
tion in  assumpsit  if  it  fails  to  state 
that  the  plaintiff  relied  on  the  promise 
or  undertaking  of  the  defendant  and 
was  thus  induced  to  part  with  his 
money.  Dickey  v,  Leonard,  77  Ga. 
mi.  See  also  Powell  v,  Williams,  99 
Jdich.  30. 
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alent  to  a  promise  has  taken  place  b  good  without  the  use  of 
the  word  "  promise."  ^ 

Whfra  the  SpedAl  Coitraflt  !•  B«litd  mpoa  for  recoveiy,  it  should  be 
stated  either  in  terms  or  according  to  its  legal  effect,  for  if  the 
plaintiff  prove  a  contract  different  from  the  one  declared  on,  he 
cannot  recover.* 

1.  Avery  v,  Tyringbam,  3  Mass.  160;  t.  Robertson  v.   Lynch,  18  Johns. 

Bell  V,    Hobbs,   Geo.    Dec,    II.    144;  (N.  Y.)45i;  Royaltonv.  Royalton,  etc.. 

Starke   v.    Cheeseman,   i   Ld.   Raym.  Turnpike  Co.,  14  Vt.  311;  Northmpv. 

538;  North  V,  Kizer,  72  111.  172;  Mas-  Jackson,  13  Wend.  (N.  Y.)85;  Wooddy 

sachusetts  Mut.  L.  Ins.  Co.  r.  Kellogg,  v.  Flournoy,  6 Munf .  (Va.)  506;  Borden 

82  III.  614;    Campbell  v.  Shiland,  14  Min.     Co.    v.     Barry,    17     Md.    419; 

Colo.  491;  Potter  v.  Van  Norman,  73  Crichton  r.  Smitb,  34  Md.  42;  Walsh 

Wis.  339.   See  also  Solomon  v.  Vinson,  v.  Gilmor,  3  Har.  &  J.  (Md.)  383.  note 

31  Minn.  205;  Clark  v.  Reed,  12  Smed.  (d);  Armstrong  r.  Robinson,  5  Gill  & 

6  M.  (Miss.)  554;  Gibson-Moore  Mfg.  J.  (Md.)  422;  Watkins  r.  Hodges,  6 
Co.  V,  Meek  (Miss.,  1894),  15  So.  Rep.  Har.  &  J.  (Md.)  44;  Hoke  v.  Wood,  26 
789;  Woodson  V.  Moody,  4  Humph.  Md.  453;  Russell  r.  Slade,  12  Conn. 
(Tenn.)  303;  Winston  v,  Francisco,  2  455;  Thomas  Mfg.  Co.  v,  Watson,  85 
Wash.   (Va.)  187;  Chichester  v.  Vass,  Me.  300;  Clause  v.  Bullock  Printing 

I  Call  (Va.)  98;  Sexton  r.  Holmes,  3  Press  Co.,  118  111.  612;  Brand  v.  Hen- 
Munf.  (Va.)  566;  Cooke  v,  Simms,  2  derson,  107  111.  141 ;  Hosmer  v.  Wilson, 
Call  (Va.)  39,  374;  Moore  v.  Dawney,  7  Mich.  294;  Danforth  v.  Walker,  37 
3  Hen.  &  M.  (Va.)  127;  Syme  v.  Grif-  Vt.  239;  Porter  v.  Beltzhoover,  2  Harr. 
fin,  4  Hen.  &  M.  (Va.)  277;  Laughlin  (Del.)  484. 

V,  Flood,  3  Munf.  (Va.)  255;  Russell  In  Totidim  TsrUs. — It  is  not  neces- 

V.  Slade,  12  Conn.  455;  Grant  v.  Jack-  sary,  however,  to  set  the  contract  out 

son,   Kirby  (Conn.)  90;    Ephraims  r.  in  totidem  verbis.     Berry  v.  Harper,  4 

Murdock,  7  Blackf.  (Ind.)  10;  Fergu-  Gill  &  J.  (Md.)  470;  Stult2  v.  Locke, 

son  V.  Rhoades,  7  Blackf.  (Ind.)  ^2;  47  Md.  564;  Middlekauff  v.  Smith,  i 

Cox  V.  Skeen,  2  Ired.  (N.  Car.)  220;  Md.  329;  Rich  v.  Boyce,  39  Md.  325. 

Muldrow    V.    Tappan,     6     Mo.    276;  And  where  such  a  course  would  make 

Glover   v.    Henderson,   120  Mo.   367;  the  declaration  unnecessarily  long,  it 

Carroll  v,   Paul.  16  Mo.  226:  Winston  is  objectionable.     Bristow  v,  Wright, 

V,     Francisco,    2    Wash.     (Va.)    187;  2  Dougl.  666. 

Bruner    v.    Stout,    Hard.  (Ky.)    233;  Contract  to  bo  Binding. — All  that  the 

Harper  v,  Montgomery,  5  Litt.  (Ky.)  pleader  is  required  to  do  is  to  set  out 

347;  Roget  V,   Merritt,  2  Cai.  (N.  Y.)  a  contract   binding  on   both    parties. 

117;    Livipgstone   v.    Rogers,    i   Cai.  Berry  v.  Harper,  4  Gill  &  J.  (Md.) 470; 

(N.  Y.)  583;  Boyce  v.  Morgan,  3  Cai.  Young  v.  Taylor,  36  Mich.  25. 

(N.    Y.)    133;    Waring    v.    Yates,    10  Thus  in  a  contract  to  keep  the  prem- 

Johns.  (N.  Y.)  119;  Fitzgerald  V.  Alex-  ises    in    good    repair    "as    they  are 

ander,  19  Wend.  (N.  Y.)  402;  Coursey  now,"  the  omission  of  the  words  "as 

V.  Covington.  5  Har.   &  J.  (Md.)45;  they  are  now"  from  the  declaration 

Turner  v.  Jenkins,  i  Har.  &  G.  (Md.)  was  held  immaterial.    Stultz  v.  Locke, 

161;  Crawford  v.  Brooke,  4  Gill  (Md.)  47  Md.  564.     See  also  Middlekauff  t^. 

213;  Swem  V.  Sharretts,  48  Md.  408;  Smith,  i  Md.  329. 

Dole  V,  Weeks,  4  Mass.  451;  Crocker  And  a  declaration  on  a  promissory 

V.  Whitney,  10  Mass.  320;  Hopkins  v.  note  "  That  the  defendant,  on  the  i8th 

Young,  IT  Mass.  307;  Hoard  v.  Little,  day  of  June,   1870,  by  his  promissory 

7  Mich.  468;  White  v.  Thomas,  39  111.  note  now  overdue,  promised  to  pay, 
227;  McEwen  v.  Morey.  60  111.  32;  etc.,  but  did  not  pay  the  same," 
Massachusetts  Mut.  L.  Ins.  Co.  v,  omitting  the  words  "secured  by  300 
Kellogg,  82  III.  614;  Wbitall  V.  Morse,  shares,"  etc.,  was  held  sufficient. 
5  S.  &  R.  (Pa.)  358;  Langer  v.  Parish,  Rich  v.  Boyce,  39  Md.  325. 

8  S.  &  R.  (Pa.)  134;  Roud  v,  Griffith,  See  also  Stroud  v.  Gerrard,  i  Salk. 

II  S.  &  R.  (Pa.)  130;  Gibson-Moore  8;  Howell  v.  Richards,  11  East  633; 
Mfg.  Co.  V.  Meek  (Miss.,  1894),  15  So.  Moore  v.  Earl  of  Plymouth,  3  B.  & 
Rep.  789.  Aid.  66;  Lent  v.  Padelford,  10  Mass. 
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The  Neoesaary  ATermentt. 


4.  The  Necessary  Averments — a.  In  General. — The  averments, 
which  in  point  of  form  may  be  in  any  words  amounting  to  an  ex* 
press  allegation  that  the  necessary  fact  or  facts  existed,  should 
precede  the  statement  of  the  defendant's  breach.* 

b.  Performance  by  Plaintiff. — In  all  cases  where,  by  the 
terms  of  the  contract,  something  is  to  be  done  by  the  plaintiff  or 
some  other  person,  precedent  to  performance  by  the  defendant, 
the  plaintiff  must  allege  performance  of  such  condition  precedent, 
or  must  show  some  excuse  for  the  nonperformance.*  See  article 
Conditions  Precedent. 


230;  Hopkins  v.  Young,  11  Mass.  307; 
Dexter  t*.  Manley,  4  Cush.  (Mass.)  14; 
Gates  V,  Caldwell,  7  Mass.  68;  Com- 
mercial Bank  v,  French,  21  Pick. 
(Mass.)  489;  Higgins  v,  Bogan,  4 
Harr.  (Del.)  330:  Andrews  v,  Williams, 
II  Conn.  326;  Fishz/.  Brown,  17  Conn. 
341 ;  Morris  v.  Fort,  2  McCoid  (S.  Car.) 
398;  Allen  V,  Douglass,  2  Brev.  (S. 
Car.)  93;  Close  v.  Miller,  10  Johns. 
(N.  Y.)  90;  Keyes  v.  Dearborn,  12  N. 
H.  52;  Adams  v.  Davis,  16  Ala.  748; 
Cooke  V,  Simms,  2  Call  (Va.)  39. 
But  see  Kelly  v,  Owen,  Minor  (Ala.) 
252;  Powers  V,  Manning,  154  Mass. 
370. 

1.  Chitty  on  Pleadings  (i6th  Am. 
ed.),  329,  334;  I  Saund.  117,  note  (4); 
Com.  Dig.  Pleader,  C.  77. 

2.  I  Arch.  N.  P.  132. 

New  York.  —  Mclntire  v,  Clark,  7 
Wend.  (N.  Y.)  330;  Johnson  v,  Caulk- 
ins,  I  Johns.  Cas.  (N.  Y.)  116;  Close 
V.  Miller,  10  Johns.  (N.  Y.)  90;  Deyr. 
Dox,  9  Wend.  (N.  Y.)  129;  Frost  v. 
Clarkson,  7  Cow.  (N.  Y.)  24. 

Iowa.  —  Wernli  v.  Collins  (Iowa, 
1893),  54  N.  W.  Rep.  365. 

Pennsylvania. — Zerger  v.  Sailer,  6 
Binn.  (Pa.)  24;  Rennyson  v.  Reifsny- 
der,  II  Pa.  Co.  Ct.  Rep.  157;  Whitall 
V,  Morse,  5  S.  &  R.  (Pa.)  358;  Robinson 
V,  Tyson,  46  Pa.  St.  286. 

Georgia, — Dickey  v.  Leonard,  77  Ga. 

151. 

South  Carolina,  — %9XvciOii  v.  Jenkins, 
4M'Cord  (S.  Car.)  288. 

Massachusetts. — Webster  v.  Coffin, 
14  Mass.  196;  Cooper  v,  Mowry,  16 
Mass.  5;  Clark  v.  Moody,  17  Mass. 
149;  Trains/.  Gold,  5  Pick.  (Mass.)  380. 

West  Virginia, — Kern  v,  Zeigler.  13 
W.  Va.  708. 

Maine, — Hilt  v.  Campbell,  6  Me.  ill. 

Indiana.  —  Vankirk  v,  Talbot,  4 
Blackf.  (Ind.)  367. 

This  Bulo  does  Not  Apply  when  the 
defendant  has  disabled  himself  from 
performing  his  part  of  the  agreement. 


Massachusetts, — Newcomb  v,  Brack- 
ett,  16  Mass.  161. 

New  York, — Frost  v.  Clarkson,  7 
Cow.  (N.  Y.)  24. 

Maine, — Hilt  v,  Campbell,  6  Me.  iii. 

West  Virginia, — Jones  v.  Singer 
Mfg.  Co.,  38  W.  Va.  147. 

See  also  Ughtred's  Case,  7  Co.  10,  a; 
Com.' Dig.  Pleader,  C.  51;  Jones  z/. 
Barkley,  2  Dougl.  686;  Hotham  v. 
East  India  Co.,  i  T.  R.  638;  Graves  v, 
L^S^S'  9  Exch.  709;  Columbia  Bank 
V,  Hagner,  i  Pet.  (U.  S.)  467;  Smith 
V,  Wright,  4  Abb.  App.  Dec.  (N.  Y.) 
274;  Lester  v.  Jewett,  11  N.  Y.  453  ; 
Parker  v,  Parmele,  20  Johns.  (N.  Y.; 
130;  Robb  V,  Montgomery,  20  Johns. 
(N.  Y.)  15;  Jennings  v.  Camp,  13 
Johns.  (N.  Y.)  94;  M'Millan  v,  Van- 
derlip,  12  Johns.  (N.  Y.)  165;  Ferris  v. 
Purdy,  10  Johns.  (N.  Y.)  359;  Wilt  v. 
Ogden,  13  Johns.  (N.  Y.)  57;  Thorpe 
V,  White,  13  Johns.  (N.  Y.)  53;  Dodge 
V,  Coddington,  3  Johns.  (N.  Y.)  146; 
Lonsdale  v.  Brown,  4  Wash.  (U.  S.) 
148;  Harrison  v,  Taylor,  3  A.  K.  Marsh. 
(Ky.)  168;  Pollard  v,  M'Clain,  3  A.  K. 
Marsh.  (Ky.)  25;  Bean  v,  Atwater,  4 
Conn.  3;  Wright  v,  Tuttle,  4  Day 
(Conn.)  322;  Finney  v,  Ashley,  15 
Pick.  (Mass.)  552;  '^^ardinerz'.  Corson, 
15  Mass.  505;  Smith  v,  Christmas,  7 
Yerg.  (Tenn.)  565:  Jones  v,  Sommer- 
ville,  I  Port.  (Ala.)  437;  Fannen  v, 
Beauford,  i  Bay  (S.  Car.)  235;  Houns- 
ford  V,  Fisher,  Wright  (Ohio)  580; 
Clendennen  v,  Paulsel,  3  Mo.  230; 
Helm  V,  Wilson,  4  Mo.  481;  Hilt  v, 
Campbell.  6  Me.  in;  Bailey  v.  Clay, 
4  Rand.  (Va.)  346;  jcnnings  v.  Moss, 
4  Tex.  452;  Brickey  v,  Irwin,  122  Ind. 

51- 

ATerment  of  Aooeptanee. — A  declara- 
tion averring  that  the  plaintiff  had 
performed  *'as  nearly  as  was  pos* 
sible,"  without  adding  that  such  per- 
formance was  accepted  by  the  defend- 
ant, is  bad.  StagjT  v,  Munro,  8  Wend. 
(N.   Y.)  399.     Also  one  averring  that 
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• 

c.  Notice. — In  special  actions  of  assumpsit,  it  is  frequently 
necessary,  when  the  matter  alleged  in  the  pleading  may  be  con* 

sidered  as  lying  more  properly  in  the  knowledge  of  the  plaintiff 

than  of  the  defendant,  to  aver  that  the  defendant  had  notice  of 
such  fact  or  facts.^ 

the  plaintiff  has  kept  and  performed  i  Stew.  (Ala.)  543;  Anstin  v.  Richard- 
all  his  covenants  and  stipulations,  son,  3  Call  (Va.)  201;  Bush  r.  Critch- 
Barbee  v,  Willard,  4  McLean  (U.  S.)  field,  4  Ohio,  103;  Slacum  v.  Pomery, 
356.  6  Cranch  (U.  S.)  221;  Rushton  v.  As- 
ATsrmsnt  of  Ezonsa. — In  averring  an  pinall,  2  Dougl.  679;  Lundie  v.  Rob- 
excuse  of  performance,  the  plaintiff  ertson.  7  East  231;  2  Saund.  62,  a, 
must  state  his   readiness  to  perform  note  (4). 

the  act  and  the  particular  circumstan-  But  where  A  undertakes  to  pay  if 

ces    which    constitute    such    excuse.  B  fails  to  do  so,  a  notice  of  B's  failure 

Chitty   on  Pleadings  (i6th   Am.   ed.)  to  pay  need  not  be  averred  in  a  suit 

335;  2  Saund.  132;  Baker  v.  Fuller,  21  against    A.      Kemble    v.    Wallis,    10 

Pick.  (Mass.)  318;  Pomroy  v.  Gold,  2  Wend.  (N.  Y.)  374. 

Met.  (Mass.)  500;  Couch  v,  Ingersoll,  General    Allegation    InsnAeient. — In 

2  Pick.  (Mass.)  292;  New  York  Home  assumpsit    for  instalments  of    stock, 

Ins.  Co.  V,  Duke.  43  Ind.  418;  GH^son-  which  are  payable  on  the  requisition 

Moore  Mfg.  Co.  v.  Meek  (Miss.,  1894),  of  directors  and  on  the  publication  of 

15  So.  Rep.  789.     That  the  defendant  notice,  the  requisition  and  notice  must 

either  prevented  or  rendered. the  per-  be  stated  specially,  and  a  general  alle- 

formance    unnecessary.     Hotham    v.  gation   that  they  have  been  made  is 

East   India  Co.,  i  T.  R.  638;  Jones  tr.  insufficient.    Pennsylvania  Canal,  etc., 

Barkley,    2    Dougl.    684;    Bowes     v.  Co.  v.  Webb,  9  Ohio  136. 

Howe,  5  Taunt.  30;  Ferry  v,  Williams,  Time  and  Person. — It  should  appear 

8  Taunt.  70:  Smith  v.  Wilson,  8  East  that  the  notice  was  given  in  due  time 

443;  Sands   v,    Clarke,    8   C.    B.    751;  and  to  a  proper  person.     Com.  Dig. 

Shaw  V.  Lewiston,  etc.,  Turnpike  Co.,  Pleader  C.   74;  Watson  v.  Walker,  23 

2  Pa.  St.  454:  Miller  v.  Whittier,  32  N.  H.  491. 

Me.  203;  Hawley  v.  Keeler,  53  N.  Y.  Ondssion  of  Ayerment  of  Kotioe. — The 

121;  Clark  V.  Crandall,  3  Barb.  (N.  Y.)  omission  of  an   averment   of   notice, 

612;  Bannister  v.  Weatherford,   7  B.  when  necessary,  is  fatal  on  demurrer 

Mon.  (Ky.)  271;    Harris  v.  Williams,  or  judgment  by  default.  Cro.  Jac.  432. 

3  Jones  (N.  Car.)  483;  Smith  v,  Lewis,  Hut  is  aided  by  a  verdict.  Palgravev. 
26  Conn,  no;  Milldam  Foundery  v,  Wyndham,  i  Stra.  214,  i  Saund.  228,  a; 
Hovey,  21  Pick.  (Mass.)  417;  Newcomb  Seymour  v.  Gartside,  2  D.  &  R.  55; 
V.  Brackett,  16  Mass.  161;  Butt-  Pasteur  t'.  Parker,  3  Rand.  (Va.)  458: 
rick  V,  Holden,  8  Cush.  (Mass.)  Spencer  v,  Overton,  i  Day  (Conn.) 
233;  Ford  V.  Belknap,  x  Cush.  (Mass.)  183;  Weigleys  v.  Weir,  7  S.  &  R.  (Pa.) 
279;  Moulton  V.  Trask,  9  Met.  (Mass.)  309.  Except  in  an  action  against  the 
577;  Canada  v.  Canada,  6  Cush.  drawer  of  a  bill.  Rushton  v.  Aspin- 
(Mass.)  15;  Mullaly  v,  Austin,  97  all,  2  Dougl.  679;  Lundie  v.  Robnert- 
Mass.  32;  Myrick  v.  Merritt.  22  Fla.  son,  7  East  231;  Miles  v.  O'Hara,  4 
335:  Stokes  V.  Baars,  18  Fla.  656.  Binn.  (Pa.)   108;  Boot   v.    Franklin,  3 

Omission  to  Ez^nso. — But  the   omis-  Johns.  (N.  Y.)  207. 

sion  by  the  plaintiff  to  allege  an  excuse  Matter  Not  in  PlaintiiTB  Knowledge. — 

for  the   nonperformance  of  his  part  But   where  the   matter  does   not    lie 

of  the    contract  is   cured  by  verdict,  more  properly  in  the  knowledge  of  the 

Helm  V.  Wilson,  4  Mo.  481.  plaintiff,  notice  need  not  be  averred. 

1.  Chitty  on  Pleadings  (i6th  Am.  ed.)  i  Saund.   117,  n.  (2);  2  Saund.  62.  n. 

337;    Kingsley  v.  Bill,   9   Mass.    198;  (4);  Watson  v.  Walker,  23  N.  H.  491; 

Colt  V,  Root,  17  Mass.  229;  Spooner  v.  Bush  v,  Critchfield,  4  Ohio  105;  Keyes 

Baxter,  16  Pick.  (Mass.)  411;  Lent  v.  v.  Powell,  2  A.  K.  Marsh.  (Ky.)  253; 

Padelford.  10  Mass.  238;  Whitaker  v.  Peck   v.  M'Murtry,    2  A.    K.  Marsh. 

Smith,  4  Pick.  (Mass.)  83;  Nelson   v.  (Ky.)  358;  Keys   v.    Powell,  2  A.  K. 

Clough,    3   Cush.  (Mass.)  463;  Dix  v.  Marsh.  (Ky.)    254;    Muldrow  v.   Mc- 

Flanders,  i  N.  H.  246;  Watson  v,  Wal*  Cleland,  i  Litt.  (Ky.)  5;  Lent  v,  Padel- 

ker,  23  N.  H.  471;  Huff  v,  Campbell,  ford,  10  Mass.   230;   Clough  v,  Hoff- 
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(L  Request. — Whenever  a  formal  request  is  essential  to  the 
cause  of  action^  such  request  must  be  stated  in  the  declaration.^ 

5.  The  Breach — 8Ut«m«at  in  Oentrai. — The  breach  of  the  contract 
must  always  be  stated  in  the  declaration  in  the  words  of  the  con- 
tract, either  affirmatively  or  negatively,*  or  according  to  its  legal 

effect,  provided  that  the  words  of  the  assignment  show  a  sub- 
stantial breach.' 

man,  5  Wend.  (N.  Y.)  500;  Kemble  v.  Bull.  N.   P.  151;  Walker  v,  Welch,  13 

Wallis,  10  Wend.  (N.  Y.)  374;  Trask  111.  674;  Greenwood  v,  Curtis,  6  Mass. 

V.  Duvall,  4  Wash.  (U.  S.)  181;  Bald-  366;  Ernst  e^.  Bartle,  i  Johns.  Cas.  (N. 

win  V.    Hutchison  (Ind.  App.,  1893),  Y.)  319;  Leffingwell  v.  White,  i  Johns. 

35  N.  E.  Rep.  711;  Warder  v.    Nolan  Cas.  (N.   Y.)  99;  Thomas  v.  Roosa,  7 

(Ind.   App.,    1894),    37    N.    E.    Rep.  Johns.  (N.  Y.)  462;  Maddox  z'.  Brown, 

821.  9  Port.   (Ala.)  118;  Warder  v.  Nolan 

I.  Birks  v.  Trippet,  iSaund.32,  note  (Ind.  App.,  1894),  37  N.  E.   Rep.  82^; 

(a);  Williams  v,  Germaine,  7  B.  &  C.  Wylie   r.   Grundysen,  51   Minn.    360; 

468,  I  M.  &  R.  394;  Read  V.Smith,  i  Nelson  v.  Shelby,  etc.,  Mfg.   Co.,  96 

Allen  (Mass.)  521:  Watson  v.  Walker,  Ala.  515;  Varnum  v,  Highgate,  65  Vt. 

23  N.  H.  471;  Gibbs  v.  Stone,  7  T.  B.  416.    Even  where  the  promise  has  been 

Mon.  (Ky.)    302;    Rountree    v.   Hen-  laid  to  pay  on  request.  Chittyon  Plead- 

dricks,  i   B.  Mon.  (Ky.)  189;  Bush  v,  ings  (i6th  Am.  ed.)  339:  Ring  v,  Rox- 

Stevens,  24  Wend.  (N.  Y.)  256;  Nel-  brough,  2  Tyr.  468,   2  C.    &   J.   418; 

son  V,    Bostwick,    5    Hill  (N.   Y.)  37:  Wallis  v.  Scott,  i   Stra.   88;  Bocken- 

Gallagher  v,  Brunnel,  6  Cow.  (N.  Y.)  ham  v,  Thacker,  2  Vent.  75;   Hill  v, 

346;  Davis  V,   Emery,    11   N.  H.  230.  Wade,  Cro.  Jac.  523;  Pettibone  v.  Pet- 

And  see  cases  cited  supra^  under  IV,  tibone,  5  Day  (Conn.)  324;  Henderson  t^. 

2.  c,  note  Previous  Request.  Howard,  2  Ala.  342;  Walker  v,  Welch, 

Provable  by  GireiimstantialETidenos. —  13  111.  674.      Thus   it  has  been  held 

A  request  may  be  proved  by  circum-  that  no  demand  need  be  averred  in  a 

stantial   evidence.     Hill   v,    Packard,  suit  for  money  due  on  a  contract  for 

69  Me.  158.  boarding   men,  where  defendant   not 

Bequest  Provided  for  in  Contraet. —  only  had  notice  of  plaintiff's  claim. 
When  by  the  terms  of  the  contract  it  but  ignored  it  by  refusing  to  make  a 
is  incumbent  on  the  plaintiff  to  re-  settlement,  though  frequently  re- 
quest the  defendant  to  perform  his  quested  to  do  so.  Chappell  r.  Woods 
contract  before  the  commencement  of  (Wash.,  1894),  37  Pac.  Rep.  286. 
the  action,  such  request  must  be  Intimul  Computasiont. — In  actions 
averred.  Chitty  on  Pleadings  (i6th  upon  an  insimul  compuiassent^  the 
Am.  ed.)  340;  Com.  Dig.  Pleader,  C.  bringing  of  the  suit  is  a  sufficient  de- 
69;  Phillips  V,  Fielding,  2  H.  Bl.  131;  mand.  Greenwood  v,  Curtis,  6  Mass. 
I  Saund.  33,  a,  note  (2);  Bach  v,  Owen,  366. 

5  T.  R.  409;  Radford  z\  Smith,  3  M.  &  Omisiion  Cored  by  Verdiot.— Where  a 

W.  254;  Lobdell  v.   Hopkins,  5   Cow.  special  demand  is  necessary  but  is  not 

(N.  Y.)  516;  Ernst  v.  Bartle,  i  Johns,  averred  in  the  declaration,  such  omis- 

Cas.  (N.  Y.)  327;  Benners  v.  Howard,  sion  is  cured  by  verdict.     Rogers  v. 

I  Taylor   (N.  Car.)   149;    Greenwood  Love,  2  Humph.  (Tenn.)  417;  Pasteur 

V,    Curtis,   6    Mass.    358;    Nelson    v.  v.  Parker,  3  Rand.  (Va.)  458;  Belmont 

Clough,  3  Cush.  (Mass.)  463.  Bank  v,  Beebe,  60hio498. 

Joint  Promissors. — But  where  a  pre-  2.  Chitty  on  Pleadings  (i6th Am.  ed.) 
vious  demand  is  necessary  to  main-  342;  Com.  Dig.  Pleader,  C.  44;  Ben- 
tain  a  suit  against  two  joint  promis-  den  v.  Manning,  2  N.  H.  289;  M'Gee- 
sors,  a  demand  on  one  only  need  be  han  v,  M*Laughlin,  i  Hall  (N.  Y.)  33; 
averred.  Griswold  v.  Plumb,  13  Mass.  Julliand  v,  Burgott,  11  Johns.  (N.  Y.) 
298:  McFarland  v.  Crary,  8  Cow.  6;  Karthaus  v,  Owings,  2  Gill  &  J. 
(N.  Y.)253.  (Md.)44i. 

Precedent   Debts.— No  request    need  8.  Com.    Dig.    Pleader,  C.  45-49;  2 

be  stated  or  proved  wherv.    the  dec-  Saund.  181,  a;  Wilcocks  v.  Nichols,  i 

laration  is  upon  a  contract  to  pay  a  Price  109;  Fletcher  v.  Peck,  6  Cranch. 

precedent  debt,     i  Saund.  33,  note  (2);  (U.  S.)  127;  Withers  v,  Knox,  4  Ala. 
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Certalntj  Veotsnry. — The  breach  in  general  should  be  certain  and 
express,  and  a  general  statement  is  bad  on  demurrer.^  Both  the 
breach  and  the  promise  must  be  alleged  to  have  been  made 
before  the  commencement  of  the  action.  If  alleged  to  have 
been  made  after,  the  declaration  will  be  defective  in  any  stage  of 
the  case.* 

6.  The  Common  Connti — a.  In  General. — The  common  counts 
are  short  general  forms  for  stating  the  various  causes  of  action 
most  commonly  arising  in  assumpsit.  Originally  they  were  four 
in  number:  the  indebitatus^  the  insimul  computassent^  the  quantum 
meruit^  and  the  quantum  valebant  counts.  But  now  the  last  two 
of  these  counts  are  practically  obsolete  as  separate  counts,  since 
the  plaintiff  may  recover  under  the  indebitatus  counts,  even 
though  there  be  no  evidence  of  a  fixed  and  definite  price.* 

b.  Bills  of  Particulars. — Since  all  the  common  counts  are 
very  general  in  their  terms  and  do  not  of  themselves  apprise  the 

138;  Hughes  V.  Smith,  5  Johns.  (N.Y.)  tion     against     a     guarantor    which 

168;   Smith  V,  Jansen,  8  Johns.  (N.Y.)  averred  the  nonpayment  of  the  debt 

III;  Potter  v.  Bacon,  2  Wend.  (N.  Y.)  by  the  principal  debtor,  but  failed  to 

583;  Sedgwick  v,  Hollenback,  7  Johns,  aver  its  nonpayment  by  the  guarantor, 

(N.  Y.)376;  Bender  v.   Fromberger, 4  was  held  bad  as  alleging  no  breach. 

Dall.  (Pa.)436;  Randel  v.  Chesapeake,  Williams   v,  Staton,   5    Smed.   &  M. 

etc..  Canal    Co.,   i  Harr.  (Del.)  232;  (Miss.)  347. 

Breckenridge  z/.  Lee,  3  Bibb  (Ky.)  330;        Money  Demand. — When  the  special 

Hord  V.  Trimble,  3  A.  K.  Marsh.  (Ky.)  count  is  merely  for  a  money  demand, 

533;   Smith  V,  Waite  (Cal.,  1894).   37  and    one    or    more    of    the    common 

Pac.    Rep.    232;    Jaffe    v.    Lilienthal,  counts  are  subjoined,  the  usual  breach 

86  Cal.   91;    Brickey    v,    Irwin,    122  in  the  conclusion  of  the  declaration  is 

Ind.    51;     Ryors    v.     Prior,    31    Mo.  sufficient.      Frampton   v.    Coulson,    i 

App.  555;  Black  V.  Woodrow,  39  Md.  Wils.     33;    Butterworth    v.    Lc     Dc- 

194.  spencer,  3  M.  &  S.    150.      But  when 

Beparting  from  Expreii  Tenns. — In  the  breach  is  not  merely  the  non- 
some  cases  it  has  been  held  not  only  payment  of  money,  it  is  usually 
proper  but  necessary  to  depart  from  stated  in  each  special  count.  Chitty 
the  terms  of  the  contract.  Barker  v.  on  Pleadings  (i6th  Am.  ed.)  342. 
Lade,  4  Mod,  150,  2  Saund.  97,  b,  n.  Several  Breaohee  of  the  same  contract 
(2);  Moore  v.  Earl  of  Plymouth,  3  B.  may  be  assigned  in  one  count.  Smith 
&  Aid.  66;  Simpson  v.  Nicholls,  3  M.  v.  Boston,  etc.,  R.  Co.,  36  N.  H.  458. 
&  W.  243;  Atwood  V,  Taylor,  i  M.  &  See  also  Powers  v.  Manning,  154 
G.  279,  note.  Mass.  370. 

1.  Com.  Dig.  Pleader,  C.  48;  Knight        8.  Boyce  v,  Morgan,  3  Cai.  (N.  Y.) 

V.    Keech,  Skin.  344;   Warn  v.  Bick-  133;  Waring  v.  Yates,  10  Johns.   (N. 

ford,  7  Price,  43;  Schenck  r.  Naylor,  Y.)ii9;  Osborne  r.  Moncure,  3  Wend. 

2  Duer  (N.  Y.)  675;  Smith  v.  Walker,  (N.  Y.)  170;  Hogan  v.  Cuyler,  8  Cow. 

I  Wash.  (Va.)  135.  (N.    Y.)   203;   Gordon  v,  Kennedy,   2 

Insufficient  Allegation. — Thus  in  an  Binn.  (Pa.)287;  Roud  v,  Griffith,  11  S. 
action  on  a  contract  to  pay  a  sum  of  &  R.  (Pa.)  130;  M'Laughlin  v.  Parker, 
money  in  promissory  notes  due  at  a  3  S.  &  R.  (Pa.)  144;  Miller  v.  Ralston, 
certain  specified  time,  and  to  be  in-  i  S.  &  R.  (Pa.)  309;  Stewart  v.  M'Bride, 
dorsed  by  the  defendant,  an  averment  i  S.  &  R.  (Pa.)  202;  Langer  v.  Par- 
tnat  *' the  defendant,  though  often  re-  ish,  8  S.  &  R.  (Pa.)  134;  Harper  v. 
quested,  has  not  paid  the  said  sum  of  Montgomery,  5  Litt.  (Ky.)  347;  Ham- 
money  in  the  said  promissory  notes  bleton  v.  Veere,  2  Saund.  169;  Acton 
specihed  "  was  held  bad  as  not  setting  v.  Eels,  2  Salk.  662. 
out  a  sufficient  breach.  Withers  v.  8.  Chitty  on  Pleadings  (i6th  Am. 
Knox,  4  Ala.  138.  But  see  Smythe  v.  ed.)352;  t'arker  v.  Macomber,  17  R.  L 
Scott,  124  Ind.  183.     And  a  declara-  674. 
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defendant  of  the  details  or  items  of  the  plaintiffs  claim,^  the 
defendant  may,  when  such  additional  information  is  necessary, 
obtain  a  specific  statement  of  the  plaintiff's  claim  by  filing  in 
court  a  demand  for  a  bill  of  particulars,  which,  when  filed,  is  con- 
sidered a  part  of  the  declaration.*  Sec  article  BILLS  OF  PAR- 
TICULARS. 

1.  But  it  is  not  sufficient  to  state  the  plaintifif  to  amend  it.  Randall  v, 
merely  that  the  defendant  was  in-  Glenn,  2  Gill  (Md.)  430;  Mercer  v, 
debted  to  the  plaintifif  in  a  certain  Sayre,  3  Johns.  (N.  Y.)  248;  Long  v. 
sum  and  promised  to  pay;  it  must  be  Kinard,  Harp.  (S.  Car.)  47. 

shown  what  was  the  cause  or  subject-  GonolnsiTO  when  Furnished. — The  bill 
matter  of  the  debt,  to  the  end  that  it  of  particulars  once  furnished  is  con- 
may  appear  to  the  court  that  it  was  elusive  after  the  commencement  of 
not  a  debt  of  record  or  specialty,  the  trial  upon  the  party  furnishing  it. 
Skin.  217;  2  Saund.  350,  note  (2);  2  Carter  v.  Tuck,  3  Gill  (Md.)  250; 
Lev.  153;  Carth.  276;  Bac.  Ab.  As-  Chesapeake,  etc..  Canal  Co.  v. 
sumpsit,  F.;  Lewis  v,  Culbertson,  11  Knapp,  9  Pet.  (U.  S.)  541. 
S.  &  R.  (Pa.)  49;  Edwards  v,  Nichols,  Lost  Statement— Where  plaintifif  had 
3  Day  (Conn.)  16;  Berringer  v.  Lake  given  an  itemized  statement  in  a 
Superior  Iron  Co.,  41  Mich.  305;  justices*  court,  which  was  lost,  and 
Beauchamp  v.  Bosworth,  3  Bibb  subsequently  the  book  and  accounts 
<Ky.)  115;  Foerster  V.  Kirkpatrick,  2  of  the  plaintifif  were  lost  or  destroyed, 
Minn.  210;  Maury  v,  Olive,  2  Stew,  so  that  he  was  able  to  file  only  a  gen- 
(Ala.)  472;  Chandler  V.  State,  5  Har.  &  eral  claim  with  his  declaration  in  the 
J.  (Md.)  284.  Thus  an  account  an*  circuit  court,  it  was  held,  upon  ob- 
nezed,  which  demanded  simply  "  four  jection  to  his  statement  as  not  being 
months*  rent'*  from  one  date  to  an-  sufficiently  specific,  that  he  might 
other,  was  held  defective.  Plummer  show  that  he  had  furnished  an  item- 
V.  Bowie,  76  Me.  496.  Also  a  count  for  ized  statement  in  the  justices*  court 
goods  sold  and  delivered,  where  the  and  was  unable  to  furnish  another, 
items  of  the  account  were,  "  To  in-  Rossman  v.  Bock  (Mich.,  1893),  56  N. 
surance,  $6.00;    to   balance  on    oats,  W.  Rep.  777. 

check,  $6.30."  See  also  Hoist  v.  Stew-  Pennsylvania. — Under  the  Procedure 

art,   16  Mass.  516;  Petri  v.  Neimeyer  Act,    Penn.,  May   25th,    1887,   sec.    3 

(Tex.  Civ.  App.,  1894),  26  S.  W.  Rep.  (P.   L.   271),  the  plaintifif  must   file  a 

266.      But  it    has   been    held   that  a  concise  statement  of  his  demand,  ac- 

declaration   relying   on  the    common  companied  by  copies  of    the    notes, 

counts  need  not  set  forth  what  was  book  account,   etc.,  sued   upon,  and 

the    consideration    of    the     promise,  such  statement  must  be  signed  by  the 

Crane    v,    Grassman,    27    Mich.   443;  plaintifif   or    his    attorneys.      Such  a 

McKee    v,    Bartley,   9    Pa.    St.    189;  statement  should  contain  all  the   in- 

Carter  v.  Graves,  q  Yerg.  (Tenn.)446;  gredients  of  action  averred  in  clear, 

Lyon  V,  Alvord,  18  Conn.  66;  Hall  v.  express,  and    unequivocal    language. 

Smith,  3  Munf.  (Va.)  550.  Winkleblake    v.   Van   Dyke,  161    Pa. 

2.  Scott  V.  Leary,  34  Md.  389;  St.  5.  And  it  is  not  enough  to  file  a 
Black  V.  Woodrow,  43  Md.  349;  copy  of  a  note  sued  on  without  any 
Wright  V,  Smith,  81  Va.  777.  additional  statement.     Gould  v.  Gage, 

The  Failure  to  File  a  bill  of  particu-  118  Pa.  St.  559.     Since  the  act  of  1887 

lars  or   its    being    too  vague,    when  the  common  counts  have  no  place  in 

filed,    is    no    ground    for    demurrer,  pleading,  and  they  require  no  answer 

Sheppard    v.    Peabody    Ins.    Co.,   21  or  affidavit  of  defense.     Pennsylvania 

W.    Va.    379;   Abell   v,    Pennsylvania  Nat.  Bank  v,  Kopitzsch  Soap  Co.,  u6 

Mut.  Ins.  Co.,  18  W.  Va.  400;  Choen  Pa.  St.  134. 

r.  Guthrie,  15  W.  Va.  113.  See  also  Virginia  and  West  Virginia. — In  every 
Central  Lunatic  Asylum  v,  Flanagan,  action  of  assumpsit  the  plaintifif  shall 
80  Va.  no.  But  if  it  does  not  suf-  file  with  his  declaration  an  account 
ficiently  answer  the  demand,  the  de-  stating  distinctly  the  several  items  of 
fendant  may,  provided  he  does  so  in  his  claim,  unless  it  be  plainly  de- 
good  time,  move  the  court  to  compel  scribed  in  the  declaration.     Virginia 
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r.  Allegation  of  Request. — It  is  generally  necessary,  ex- 
cept in  the  count  for  money  had  and  received  and  the  count  upon 
an  account  stated,  to  allege  that  the  consideration  of  the  debt  was 
performed  at  the  defendant's  request.^ 

d.  The  Consideration. — The  common  counts  being  founded 
on  an  express  or  implied  promise  on  the  part  of  the  defendant  to 
pay  money  in  consideration  of  a  precedent  and  existing  debt,* 
the    consideration    must    have   been   executed,  not  executory,' 

Code,  1873,  tit.  51,  c.  167,  s.  13,  p.  1090;  fendants  jointly.     Enos  v.  Stansbury, 

Virginia   Code,    1887,  tit.  48,  c.    159,  18  W.  Va.  477. 

8.   3248,  p.  776;  West  Virginia  Code,  1.  Os^borne  v,  Rogers,  i  Satind.  264, 

c.    125,  8.    II,  p.   801;   Acts,  1882,  c.  note  u;;  Hayes  t^.  Warren,  2  St ra.  933; 

71;   Anderson  v,  Kanawha  Coal  Co.,  Durnford  v.  Messiter,  5  M.  &  S.  446; 

12   W.    Va.    526:    Minor  v.    Minor,   8  McEwen  v.  Morey,  60  111.  32.    See  IV, 

Gratt.  (Va.)  i;  Carroll  County  v.  Coll-  ^^  Averments.      Though  such  request 

ier,  22  Gratt.  (Va.)  302.     An  account  may    sometimes    be   implied   in    evi- 

filed   with   the  declaration   for  goods  dence.   Berry  v.  Fernandes,  i   Bing. 

sold,  charging  goods  sold  "per  account  338,  8  E.  C.  L.  537,  8  Moore  332;  if  the 

rendered."withproof  that  the  account  act  stated  as  the  consideration  could 

was  rendered,  is  sufficient.     Robinson  not  from  its  nature  have  been  gratui- 

V,  Burks,  12  Leigh  (Va.)  378.    And  see  tous.     Victor    v.    Davis,    i   M.   &  G. 

Moore  v.  Mauro,  4  Rand.  (Va.)  488;  266  (n.),  i  Dowl.  &  L.  984.     See  cases 

Lawson   v,   Lawson,    16   Gratt.    (Va.)  cited   infra^    IV,   6,    h,    under  Money 

232.     Where  the  declaration  was  am-  Lent, 

biguous,  it  was  held  that  parol  evi-  2.  Chitty  on  Pleadings  (i6th  Am.  ed.) 
dence  might  be  admitted  to  explain  348;  Zjednoczenie  v.  Sadecki,  41  111. 
it.  Walker  v.  Christian,  21  Gratt.  App.  329;  Sandoval  Coal,  etc.,  Co.  v. 
(Va.)29i.  But  if  the  declaration  con-  Main,  23  111.  App.  395;  Miner  v. 
tain  only  the  insimul  computassent  O'Harrow,  60  Mich.  91;  Devecmon  v. 
count,  claiming  a  certain  sum  without  Shaw,  69  Md.  199. 
a  bill  of  particulars,  the  plaintiff  can-  3.  Illinois, — Cast  v,  Rofr,  26  111.  452; 
not  introduce  evidence  to  prove  an  Wilderman  v,  Pitts,  29  111.  App.  528; 
account  stated  for  a  different,  sum.  Adlard  v.  Muldoon,  45  111.  193;  Tun- 
Mann  V.  Perry,  3  W.  Va.  5S0.  An  ac-  nison  v.  Field,  21  111.  108;  Picard  v. 
count  which  gives  notice  of  the  char-  Bates,.  38  III.  40;  Elder  v.  Hood,  38 
acter  of  a  claim  is  sufficient,  even  111.  533;  Taylor  v,  Renn,  79  111.  181; 
though  it  contain  various  items  of  Spencer  v,  Dougherty,  23  111.  App. 
which  no  notice  was  given.  Moore  399;  Combs  v,  Steele,  80  III.  loi. 
V.  Mauro,  4  Rand.  (Va.)  488.  And  Michigan.  —  Bromley  v.  Goff,  75 
if  the  plaintiff  offer  sufficient  proof  to  Mich.  213. 

sustain  the  count  of  insimul  computas-  Maryland. — Speake  v.   Sheppard,  6 

sent^  no  account  need   be  filed,  since  Har.    &    J.    (Md.)    81;    Watkins    v. 

this   count   sufficiently   describes    the  ^Hodges,  6  Har.  &  J.  (Md.)  38. 

plaintiff's    demand    to    give    the    de-  Massachusetts. — Hunneman  v.  Graf- 

fendant  notice  of  its  character.     Fitch  ton,   10  Met.    (Mass.)   458;    Morse  v. 

V.  Leitch,  11  Leigh  (Va.)  492.     Again,  Sherman,    106   Mass.   432;    Felton  v. 

where  a  declaration    containing    the  Dickinson,    10  Mass.    287;    Morse    v. 

common    counts  and   a   bill    of    par-  Potter,  4  Gray  (Mass.)  292;  Baker  v. 

ticulars    was    filed    against   two    de-  Corey,  19  Pick.  (Mass.)  496;  Read  r. 

fendants  jointly,  and   it    appeared  in  Smith,    i    Allen    (Mass.)    519;     Hoi- 

the  trial  of  the  case  that  only  a  por-  brook  v.  Dow,  i  Allen  (Mass.)  397. 

tion     of    the    claims     were     charges  New  Hampshire. — Colburn  v.  Pome- 

against   the    two  defendants  jointly,  roy,   44   N.    H.  23;   New    Hampshire 

the  residue  being  against  one  of  the  Mut.  F.  Ins.  Co.  v.  Hunt,  30   N.  H. 

defendants   individually,  it  was   held  219;   Hale   v.   Handy,  26   N.   H.  210; 

that  the  plaintiff  could  recover  only  Streeter    v.   Sumner,    19   N.    H.    518; 

those    items    in    the    account  which  Cummings  v.  Nichols,  13  N.   H.  427; 

were    charges    against    the    two  de-  Mitchell  v.  Gile,  12  N.  H.  390. 
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and    the    plaintiff    must    have  been   entitled    to    payment    in 
money.* 

e.  Goods  Sold — (i)  Sold  and  Delivered. — Wherever  goods 
have  been  sold  and  delivered  to  the  defendant  by  the  plaintiff, 
the  usual  mode  of  recovering  the  price,  under  the  common-law 
procedure,  is  by  an  action  on  the  common  count,  which  states 
that  the  "  defendant  is  indebted  to  the  plaintiff  for  goods,  chattels, 
and  effects  sold  and  delivered  to  the  defendant  at  his  request." 
To  support  this  action  the  plaintiff  must  prove,  not  only  such  a  de- 

Arkansas. — Wright    v,   Morris,    15  Root  (Conn.)  99;  Emerton  r.  Andrews, 

Ark.  444;   Bertrand  v,    Byrd,  5  Ark.  4  Mass.  653;  Myers  r.  Schemp,  67  III. 

651.  469.     But  see  McCrowell  v,  Burson, 

Alabama, — Dukes  v.  Leowie,  13  Ala.  79  Va.  290;  Butler  v.  Baker,  5  Ohio 

457;  Hunter  v.  Waldron,  7  Ala.  753;  St.    584;    Cross    v.     Moore,    23    Vt. 

Brumby  v.  Smith,  3  Ala.  123.  482. 

Missouri. — Ingram  v,  Ashmore,  12        The     mere    acknowledgment  of    a 

Mo.  574.  debt    may    be    sufficient,    Carver    v, 

Georgia, — Hancock  v,  Ross,  18  Ga.  Hayes,  47  Me.  257;  Morse  r.  Allen,  44 

364.  N.   H.  33;  Rutledge  v.  Moore,  9  Mo. 

Delaware,  —  Bayard   v,   McLane,   3  537;    Emerson   v,    Baylies,    19    Pick, 

Harr.  (Del.)  139.  (Mass.)  55;    McClellan  v.  Crofton,  6 

Maryland, — Coursey  z^.  Covington,  5  Me.  307;  York  v,  Janes,  43  N.  J.   L. 

Har.  &  J,  (Md.)  45;  Ridgeley  v.  Cran-  332;  or  a  promissory  note,  Ellsworth 

dall,  4  Md.  435.  V.     Brewer,    11     Pick.    (Mass.)    316; 

Vermont. — Matlocks   v,    Lyman,   16  Hodges  v,  Holland,  16  Pick.  (Mass.) 

Vt.  115;  Way  V.  Wakefield,  7  Vt.  228;  395;     Goodwin     v,     Morse,     9    Met. 

Hemenway  v.  Smith,  28  Vt.  701.  (Mass.)   278;    Ramsdell   v,   Soule,    12 

New  York, — Jewell  v,  Schroeppel,  4  Pick.   (Mass.)   126;   Webster  v.   Ran- 

Cow.  (N.  Y.)  564;  Tompkins  v.  Dud-  dall,    19    Pick.   (Mass.)    13;    Mayo  v, 

ley,  25  N.  Y.  272.  Peterson,  126  Mass.  516;  State  Bank 

Virginia,  —  Brown    v.    Ralston,    9  v,  Hurd,  12   Mass.  172;   New  Jersey 

Leigh  (Va.)  532.  Mfg.  Co.   v.   Myers,  12  N.  J.   L.   141; 

New  Jersey, — Trenton  Public  School  Shanks    v.    Dent,   8    Gill   (Md.)   120; 

V,  Bennett,  27  N.  J.  L.  515.  Pearson  v.  Parker,  3  N.  H.  366;  even 

United  States, — Perkins  v.  Hart,  ii  when  payable  in  foreign  bills.  Young 

Wheat.  (U.S.)  237:  Columbia  Banlc  v,  v.  Adams,  6  Mass.  182;  or  when  the 

Patterson,  7  Cranch  (U.  S.)299;  Der-  maker  signed  merely  for  the  accom- 

mott  V,  Jones,  2  Wall.  (U.  S.)  i.  modation  of  the  payee.  Cole  v,  Cush- 

Unless  the  residue  has  been  waived  ing,  8  Pick.  (Mass.)  48;  or  payable  in 

or  prevented.  Chicago  Catholic  Bishop  specific  property,  Taplin  v,  Packard,  8 

V,  Bauer,  62  111.  188;  Hayden  v,  Madi-  Barb.  (N.  Y.)  220;  St.  Louis  Floating 

son,  7  Me.  76;  Munroe  v,  Perkins,  9  Dock  Ins.  Co.  v.  Soulard,  8  Mo.  665; 

Pick.  (Mass.)  298;  Johnson  v.  Trinity  or    a     bill     of    exchange.    Wells    v. 

Church  Soc,  11  Allen  (Mass.)  123.  Brigham,  6  Cush.  (Mass.)  6;  Mason  v. 

1.  Spratt  V,  McKinney,  i  Bibb  (Ky.)  Waite,  17  Mass.  560;  Atlantic  Bank  v. 

595;    Bank  of    England  v.   Glover,  2  Merchants' Bank,  10  Gray  (Mass.)  532; 

Ld.    Raym.   753.     And  where  the  re-  Farmers',   etc.,    Bank    v.    Payne,    25 

muneration  is  to  be  in  any  other  kind  Conn.  444:  Purdy  v.  Vermilya,  8  N.  Y. 

of  personal  property,  or  in  doing  any  346;  or  bank  checks.  Carter  v,  Hope, 

collateral  act,  the  declaration  must  be  10  Barb.  (N.  Y.)  180;  Howes  v.  Aus- 

special.    Brooks  v,  Scott,  2  Munf.  (Va.)  tin,  35  111.  396;  even  when  drawn  on  a 

344;  Pringle  v.  Samuel,  i   Bibb  (Ky.)  bank   in   which   the    drawer    has    no 

172;  Cochran  v,  Tatum,  3  T.  B.  Mon.  funds,  Cushing  v.  Gore,  15  Mass.  69; 

(Ky.)405;  Benj.  on  Sales,  3,  note  (e);  Ball  v.  Allen,  15  Mass.  433;  Ellis  r. 

Mitchell  V,  Gile,  12  N.  H.  390;  Ranlett  Wheeler,   3    Pick.   (Mass.)   18;    or    a 

V,   Moore,  21  N.   H.  336;    Loomis  v.  coupon,  Johnson  v.  Stark  County,  24 

S^ainwright,  21  Vt.   520;  Bromley  v.  111.  75;  or  an  award,  Brady  v.  Brook- 
off,  75  Mich.  213;  Pierson  v,  Spauld-  lyn,   i    Barb.  (N,  Y.)  584;    Gerry  v, 
ing,  61  Mich.  90;  Snow  v.  Chapman,  2  Eppes,  62  Me.  49. 
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livery  as  will  vest  the  property  in  the  goods  in  the  defendant,  but 
such  a  delivery  as  will  divest  himself  of  all  lien  upon  the  goods, 
and  enable  the  defendant  to  maintain  trover  for  them  without 
offering  to  pay  for  them.* 

FoM6Mioa  of  PnrehAMT. — It  is  not  necessary,  however,  that  the  prop- 
erty purchased  should  have  come  into  the  actual  possession  of  the 
purchaser.  It  is  sufficient  if  it  be  placed  within  his  absolute 
control.*     See  tit.  SALES,  Am.  &  Eng.  Ency.  Law. 

1.  Saunders  Pleading  and  Evidence,  v.   Jordan,   39  Md.   472;  even  where 

536;  Atwood   V,   Lucas,   53  Me.   508;  something  still  remains   to  be  done. 

Edmunds  v.  Wiggin,  24  Me.  505;  Mes-  Dexter  v,  Bevins,42  Barb.  (N.  Y.)  573; 

ser    V.    Woodman,     22    N.    H.    172;  Gra£f  v.   Fitch,  58  111.   373;  Groat  v, 

Stearns  f.  Washburn,  7  Gray  (Mass.)  Gile,  51  N.  Y.  431 ;  Goddard  v.  Binney, 

187;  Hart  V.  Tyler.  15  Pick.  (Mass.)  115  Mass.  450. 

171;  Outwater  v.  Dodge,  7  Cow.  (N.  DtliTsry  to  Satiffy  Statute  of  Fni«ds.~ 
Y.)  85;  Ward  v.  Taylor,  56  111.  494;  It  may  be  laid  down  as  a  general  rule, 
McEwen  v,  Morey.  60  111.  32;  Smith  v,  that  whatever  is  not  a  sufficient  de- 
Chance,  2  B.  &  Aid.  755.  And  where  livery  to  satisfy  the  statute  of  frauds 
there  has  been  such  a  delivery,  he  is  not  a  sufficient  delivery  to  maintain 
may  recover  on  a  quantum  valebant  in  this  action,  i  Arch.  N.  P.  233; 
the  absence  of  a  special  contract.  Waite's  Actions  and  Defences,  V.  3, 
Wilkinson  v.  Williamson,  76  Ala.  163;  p.  526;  Hewes  v,  Jordafi,  39  Md.  472. 
Carver  Gin,  etc.,  Co.  v.  Gaddy,  62  But  there  may  be  such  a  delivery  as 
Miss.  201;  Taft  V.  Travis,  136  Mass.  will  satisfy  the  statute  of  frauds,  and 
95.  jret  not  such  a  delivery  as  will  author- 

Dolivory  of  €toods. — It  is  essential  ize  the  maintenance  of  a  suit  for 
that  the  goods  should  have  been  de-  goods  sold  and  delivered.  Boulter  v, 
livered  to  the  defendant,  his  agent,  or  Arnott,  i  C.  &  M.'  333;  Atwood  v.  Lu- 
some  third  person  not  credited  by  the  cas,  53  Me.  508;  Outwater  v.  Dodge,  7 
plaintiff,  at  the  defendant's  request,  or  Cow.  (N.  Y.)  85;  Timmons  v.  Nelson, 
that  something  equivalent  to  a  de-  66  B&rb.  (N.  Y.)  594;  Champlin  V. 
livery  should  have  taken  place.  Smith  Rowley,  13  Wend.  (N.  Y.)  258;  18 
V.  Chance,  2  B.  &  Aid.  755;  Salter  r.  Wend.  (N.  Y.)  187;  Ketchum  v.  Evert- 
WooUams,  2  M.  &  G.  650,  40  E.  C.  L.  son,  13  Johns.  (N.  Y.^  359;  Mead  v, 
559;  Storr  V.  Scott,  6  C.  &  P.  241,  25  Degolyer,  16  Wend.  (N.  Y.)  632.  See 
E.  C.  L.  378;  Hart  v,  Tyler,  15  Pick,  also  Bradley  v.  Wheeler,  44  N.  Y.  495. 
(Mass.)  171;  Porter  v,  McClure,  15  Amendment. — The  declaration  for 
Wend.  (N.  Y.)  189;  Perdicaris  r.Tren-  goods  sold  and  delivered  may  be 
ton  Bridge  Co.,  29  N.  J.  L.  368;  Bos-  amended  by  adding  a  count  for  goods 
well  V,  Green,  25  N.  J.  L.  390;  Clark  bargained  and  sold,  without  changing 
V.  Imlay,  12  N.  J.  L.  119;  Ward  v,  the  form  or  cause  of  action.  Jenness 
Taylor,  56  111.  494.  Where  goods  v.  Wendell^  51  N.  H.  63.  Butadecla- 
were  sent  to  another  store  to  be  ration  for  goods  sold  and  delivered 
packed  for  the  defendant  in  conformity  cannot  be  amended  by  the  addition  of 
with  his  directions,  and  the  receipt  a  special  count  on  the  acceptance  by 
thereof  acknowledged,  it  was  held  a  the  defendant  of  an  order  given  the 
sufficient  delivery.  Stern  v.  Filene,  14  plaintiff  by  a  creditor  of  the  defend- 
Allen  (Mass.)  9;  Nichols  v.  Morse,  100  ant.  Smart  v,  Tetherly,  58  N.  H.  310, 
Mass.  523.  Also  delivery  to  defend-  Sale  or  Betnra. — Where  goods  de- 
ant's  wife  while  living  apart  from  him  livered  on  "sale  or  return"  are  not 
on  account  of  his  cruelty.  Benjamin  returned  within  a  reasonable  time,  the 
V,  Dockham,  134  Mass.  418.  And  see  sale  of  the  goods  becomes  absolute, 
McEwen  v,  Morey,  60  111.  32.  and  the  price  may  be  recovered  under 

2.  Ganson  v.  Madigan,  13  Wis.  67;  the  common  count  for  goods  sold  and 

Stern   v.    Filene,    14  Allen  (Mass.)  9;  delivered.     Moss  v.  Sweet,  t6  Q.   B. 

Nichols  V.  Morse.  100  Mass.  523;  Be-  493;  Beverley  v.  Lincoln   Gas  Light, 

ment  v.  Smith.  15  Wend.  (N.  Y.)493;  etc.,  Co.,  8  Ad.  &  El.  829*Schlesing^r 

Begole  V.   Mckenzie,    26    Mich.    470;  v,  Stratton,  9  R.  I.  578;  Dearborn  v. 

Gage  V.  Meyers,  59  Mich.  300;  Hewes  Turner,  16  Me.  17;  Perkins  v,  Doug- 
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(2)  Bargained  and  Sold. — Wherever  the  property  in  the  goods 
has  passed  by  sale  to  the  defendant,  but  there  has  been  no  actual 
delivery  to  him,  the  declaration  should  contain  the  count  of  goods 
bargained  and  sold,*  provided  there  has  been  sufficient  construct- 
ive acceptance.* 

(3)  When  the  Count  will  Not  Lie, — Whenever  goods  have  been 
sold  on  credit  and  the  period  of  credit  has  not  expired  ; '  or  there 

lass,  20  Me.  317;  Meldrum  v.  Snow,  9  Madigan,  13  Wis.  67;  Bailey  v.  Smith, 

Pick.  (Mass.)  441.  43  N.  H.  141. 

Goods  Sold  on  Trial. — Where  goods  Grain,  otc. — The  price  of  grain  on 
are  sold  on  trial,  the  person  receiving  storage,  sold  in  parcels  without  any 
them  must  try  them  within  a  reason-  separation  of  the  quantity  sold  from 
able  time,  and  if  he  retain  them  with-  the  rest  of  the  mass,  if,  by  request  of 
out  trial  an  unreasonable  time,  he  will  the  vendor  and  purchaser,  the  store- 
be  liable  under  this  count,  McDonald  keeper  agrees  thenceforward  to  hold 
V,  Pierson,  38  Barb.  (N.  Y.)  128;  and  that  quantity  for  the  purchaser,  may 
he  must  act  honestly  in  the  trial  be  recovered  under  this  count.  Cush- 
of  them,  Daggett  v.  Johnson,  49  Vt.  ing  v.  Breed,  14  Allen  (Mass.)  380; 
345;  Hartford  Sorghum  Mfg.  Co.  v.  Rodee  v.  Wade,  47  Barb.  (N.  Y.)  53; 
Brush,  43  Vt.  528;  Smalley  v.  Hen-  Kimberly  v.  Patchin,  19  N.  Y.  330; 
drickson,  29  N.  J.  L.  371.  Russell  v,  Carrington,  42  N.  Y.  118; 

1.  Simmons  v.  Swift,  5  B.  &  C.  857;  Waldron  v.  Chase,  37  Me.  414;  Dole 

Atkinson  z'.  Bell,  8  B.  &C.  277;  Turley  v.  Olmstead,  36  111.   150:41  111.  344; 

V.  Bates,   2  H.  &  C.  200;   Stearns  v.  Young  v.  Miles,  20  Wis.  615;  23  Wis. 

Washburn,  7  Gray  (Mass.)  187:  War-  643;  Chapman  v.   Shepard,  39  Conn, 

ren   v.    Buckminster,   24   N.   H.   336;  413. 

Kerfoot  i/.  Cromwell  Mound  Co.,  115        2.  Norman  v. Phillips, 14  M.  &  W. 277; 

111.  502;  Doremus  v.  Howard,  23  N.  J.  Cunlifife    v,    Harrison,    6    Exch.   903; 

L.  390;  Seckel  r.  Scott,   66   111..  106;  Bushell  z^.  Wheeler,  15Q.  B.  443,  n. 
Turner  v,  Langdon,   112  Mass.   265;        Vondor  Retaining  PoMOMion. — If  there 

Frazier  v.  Simmons,  139  Mass.    531;  is  a  valid  contract  of  sale,  the  vendor 

nor  any  act  equivalent  to  a  delivery,  may  retain  possession  of  the    goods 

Boulter  v.  Arnott,  i  C.  &  M.  333.  and  sue  for  goods  bargained  and  sold. 

Honsnit. — And   if    the   plaintiff   de-  Scott  v,  England,  2  D.  &  L.  520;  Brad- 

clare  for  goods  sold  and  delivered  he  ley  v,   Wheeler,   44  N.   Y.    495.     In 

will  be  nonsuited.     Boulter  v,  Arnott,  Morse  v,  Sherman,  106  Mass.  430,  the 

I  C.  &  M.  333;  Thompson  v,  Maceroni,  court  held  that  the  plaintiff  could  re- 

3  B.  &  C.  i;  Goodall  v,  Skelton,  2  H.  cover  under  this  count  where  the  de- 

Bl.  316;  Dodsley  v,  Varley,   12  Ad.  &  fendant  had  purchased  all  the  goods 

£1.  632;  Stearns  v,  Washburn,  7  Gray  in  his  store,  and  they  had  been  set 

(Mass.)  187;  Atwood  v,  Lucas,  53  Me.  aside  subject  to  the  defendant's  order, 

508.  but  he  refused  to  pay  the  price  and 

Confdfion  of  Goods. — The  goods  sold  take  the  goods.  See  also  Richards  v. 
must  be  ascertained,  designated,  and  Burroughs,  62  Mich.  117;  Chamber- 
separated  from  the  stock  or  quantity  lain  v.  Farr,  23  Vt.  265;  Armstrong  v. 
with  which  they  are  mixed  before  the  Turner,  49  Md.  589. 
property  can  pass.  Hutchinson  v.  8.  Mussen  v.  Price,  4  East  147;  Paul 
Hunter,  7  Pa.  St.  145;  Call  v.  Gray,  v,  Dod,  2  C.  B.  800;  Dutton  v,  Solo- 
37  N.  H.  428;  Haldeman  v,  Duncan,  monson,  3  B.  &  P.  582;  Wilder  v. 
51  Pa.  St.  66;  Moss  v,  Sherman,  106  Colby,  134  Mass.  377;  Allen  v.  Ford, 
Mass.  430.  19   Pick.   (Mass.)  217;  Hunneman  v. 

Where  A  ordered  of  B  a  reaper  to  Grafton,  10  Met.  (Mass.)  454;  Ascut- 

be  delivered  to  him  in  care  of  C,  and  ney  Bank  v,  McOrmsby,  28  Vt.  721; 

B  manufactured  and   delivered  to  C  Eddy  v.  Stafford,  18  Vt.  235;  Yale  v. 

twenty  or  more  reapers,  all  alike,  one  Coddington,   21   Wend.   (N.   Y.)   175; 

of  which  was  for  A,  but  no  particular  Hanna  v.  Mills,  21  Wend.  (N.  Y.)  93. 
one  was  designated,  it  was  held  that        But  when  the  purchaser  has  agreed 

no  delivery  sufficient  to  sustain  this  to  give  security,  and  takes  away  the 

count  had  taken  place.     Ganson    v.  goods  without    doing   so,   the  seller 
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has  been  no  delivery  of  any  kind»  and  the  property  in  the  goods 
has  not  become  vested  in  the  purchaser ;  ^  or  there  is  an  entire 
contract  for  work,  labor,  and  materials,  and  the  action  is  brought 
to  recover  the  value  of  the  latter  only  ;•  or  the  contract  is  one  of 
barter,  and  one  of  the  parties  omits  to  supply  the  goods  ;  •  or  the 
defendant  is  not  the  vendee,  but  a  mere  guarantor  of  the  price — 
the  declaration  should  be  special.^ 

/.  Work,  Labor,  and  Materials — (i)  In  General. — ^This 
count  will  lie  wherever  work  has  been  done,  or  work  and  materials 
have  been  furnished  by  the  plaintiff  for  the  defendant  at  his 
request,  express  or  implied,  which  should  be  alleged  in  the  decla- 
ration.* 

may  sue  for  the  price  before  the  term  2    Camp.    215;    Johnson  v,   Clark.  $ 

of  credit  has  expired.     Rice  v.  An-  Blackf.  (Ind.)  564;  Cox  v,  Straisser, 

drews,  32  Vt.  691;  Rice  v.  McLarren,  62  111.  383.     See  also  Power  v.  Ran- 

42  Me.   157;  Wineman  v,  Walters,  53  kin,    114   III.    52;    Runde    v,    Runde, 

Mich.  470;  Loring  v.  Gurney,  5  Pick.  59  111.  98;  Meyers  v.  Philips,  72  111. 

(Mass.)  15.     But  see  Manton  v.  Gam-  460. 
mon,  7  111.  App.  201.  6.  Williams   v,    Chicago,    etc.,    R. 

1.  Rhodes.  Thwaites,  6 B.  &C.  688;  Co.,  112  Mo.  463;  Thomas  v,  Wal- 
Simmons  v.  Swift,  5  B.  &  C.  857;  At-  nut  Land,  etc.,  Co.,  43  Mo.  App.  653; 
kinson  v.  Bell,  8  B.  &  C.  277;  Elliott  Johnson  v,  Alderson,  33  W.  Va.  473; 
V,  Heginbotham,  2  C.  &  K.  545;  Bos-  Henderson  Bridge  Co.  v,  McGrath, 
well  V.  Kilborn.  15  Moore,  P.  C.  C.  134  U.  S.  260;  Hunter  v.  Felton,  61 
309;  Alexander  v.  Gardner,  i  Scott  Vt.  359;  Tufts  v.  Chester,  62  Vt.  353: 
630:  Messer  v.  Woodman,  22  N.  H.  Alderton  v.  Wright,  81  Mich.  294; 
172;  Bailey  v.  Smith,  43  N.  H.  141;  Cadman  v,  Maricle,  76  Mich.  448; 
Gordon  v.  Norris,  49  N.  H.  376;  New-  O'Connor  v.  Hurley,  147  Mass.  145. 
market  Iron  Foundry  v,  Harvey,  23  Thus,  where  A,  B,  and  C,  by  agree- 
N.  H.  395;  Stearns  v.  Washburn,  7  ment,  have  assigned  to  each  a  certain 
Gray  (Mass.)  187;  Hart  v.  Tyler,  15  portion  of  a  bank  meadow  to  keep  in 
Pick.  (Mass.)  171;  Throop  r.  Sher-  repair,  and  A  allows  his  portion  to 
wood,  9  111.  92;  Seckel  v.  Scott,  66  111.  get  out  of  repair,  so  that  immediate 
106;  Burnham  v.  Roberts,  70  III.  19.  repairs  become  necessary,  B  and  C, 

2.  Cottrell  v,  Apsey,  6  Taunt.  322;  the  other  two  owners,  having  entered 
Clark  r.  Bulmer,  11  M.  &  W.  243;  Lee  and  made  the  necessary  repairs,  may 
V.  GriflSn,  i  B.  &  S.  272,  loi  E.  C.  L.  recover  from  A.  Westcott  v.  Gar- 
272;  Oldfield  V,  Lowe,  9  B.  &  C.  73.  rison,  6  N.  J.  L.  132. 

8.  Harrison  v.  Luke,  14  M.  &  W.  139;  And  again,   where    the  owners  of 

Barbe  v.  Parker,  i  H.  &  Bl.  287;  Tal-  property  in  the  city  agree  to  have  im- 

ver  V.  West,  Holt  179;  Strong  v.  Wat-  provements  made  in   front  of    their 

rous,  Wright  (Ohio)  373;    Snedicor  v.  property,assumpsit  may  be  maintained 

Leachman,   10    Ala.   330;    Burrall  v,  against  one  who    has    received    the 

iacot,  I  Barb.  (N.  Y.)  165;  Songer  v.  benefit,  even  though  he  did  not  actu- 
.ynch,  72  111.  498;  Slay  ton  v,  McDon-  ally  sign  the  contract,  his  name,  how- 
aid,  73  Me.  50,  and  cases  cited  supra^  ever,  appearing  in  the  contract  as 
IV,  6.  Common  Counts,  a  party  of  the  second  part,  and  the 
But  if  the  goods  are  to  be  paid  for  contract  purporting  to  bind  him.  Ker- 
partly  in  money  and  partly  in  goods,  foot  v,  Cromwell  Mound  Co.,  115  III. 
and  nothing  remains  to  complete  the  502.  See  also  Rogers  v,  Severson,  2 
transaction  but  the   payment  of  the  Gill  (Md.)  385. 

money,  this  may  be  recovered  under  But  where  a  person  contracted  with 

the  common  counts.     Bull  v.  Parker^  a  widow  to  build  a  house   on  land 

2  Dowl.  N.  S.  345;  Sheldon  v.  Cox,  3  mutually  supposed  to  be  hers,  but  in 

B.  &  C.  420.  which  she  had  a  right  of  dower  only. 

4.  Dodsley   r.   Varley,    12    Ad.    &  the   fee  being,  without  their  knowl- 

EL  632,  I  Saund.  211,  {a)  and  {b),  40  edge,   in     her    daughters,    and     the 

E.  C.  L.    141;  Mines  v.   Sculthorpe,  daughters,  who  knew  of  the  contract, 
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(2)   When  there  is  a  Special  Contract, — Where  there  is  a  special 
contract,  not  under  seal,  which  has  been  fully  performed  by  the 

plaintiff,  and  nothing  remains  to  be  done  but  the  payment  of  the 
money  by  the  defendant,  the  liability  of  the  defendant  may  be 
enforced  under  this  count,  and  in  such  cases  it  is  not  necessary  to 
set  out  or  declare  upon  the  special  contract.* 

did  not  object  thereto,  but  expressed  plaintiff    hired    to    defendant    for    a 

themselves    as     pleased    that    their  year  and  left  after  working  ten  and 

mother  was  to  have  a  home  and  made  a  half  months,  it  was  held  he  could 

suggestions  as  to  the  building,  but  recover  nothing  for  the  time  he  had 

neither  the  daughters  nor  the  con-  worked.     Lantry  v.  Parks,  8  Cow.  (N. 

tractor  understood  that  they  had  any  Y.)  63.     See  also  Dunn  v.  Murray,  9 

agreement   with  each   other,   it    was  B.  &  C.  780;  Williams  v.  Byrne,  7  Ad. 

held  that  no  contract  could  be  implied  &  El.  177,  34  £.  C.  L.  74;  Gould  v. 

on  the  part  of  the  daughters  to  pay  Webb,  4  El.  &  Bl.  933,  82  E.  C.   L. 

for  the  house.     O'Connor  v.  Hurley,  932;    Spotswood  v,  Barrow,  i    Exch. 

147  Mass.    145.     And  see  Tascott  v,  804;  Sinclair  v,  Bowles,  9  B.  &  C.  92; 

Grace,   12  III.  App.  639;  Stout  v,  St.  Hill  v.  School  Dist.  No.  2,  17  Me.  316; 

Louis  Tribune  Co.,  52  Mo.  342.  Marshall  v.  Jones,  11  Me.  54;  Kettle 

By  Plaintiff. — The  common  count  for  v,    Harvey,  21  Vt.  301;  Olmstead  v. 

work  and  labor  must  state  that  the  Beale,  19  Pick.  (Mass.)  528;  Sloan  v, 

work  was  done  by  the  plaintiff.     Win-  Hayden,    no    Mass.    141;    Clark    v. 

nemore  v.  Mathews,  45  Ala.  449.  Smith,  14  Johns.  (N.  Y.)326;  Jennings 

1.  Fairfax  Forest  Min.,  etc.,  Co.  v.  v.  Camp,  13  Johns.  (N.  Y.)94;  Wade 

Chambers,   75   Md.   604;   Dermott  v,  v.  Haycock,  25  Pa.  St.  383;  Young  v. 

Jones,  2  Wall.  (U.  S.)  i;  Dobbins  v.  White,  5  Watts  (Pa.)  460.     But  this 

Pyrolusite    Manganese    Co.,   75    Ga.  rule    does    not    apply  to  an    infant. 

450;  Trammell  v,  Lee  County,  94  Ala.  Moses  v,  Stevens,  2  Pick.  (Mass.)  332; 

194;  Arnold  v,  Paxton,  6  J.  J.  Marsh.  Vent  v,  Osgood,  19  Pick.  (Mass.)  572; 

(Ky.)  505;     Felton  v,   Dickinson,   10  Gaffney  v,   Hayden,   no  Mass.    137. 

Mass.    287;    Simmons    v,     Lawrence  And  again,  where  a  party  contracted 

Duck  Co.,  133  Mass.   298;  Harris  v.  to  make  certain  articles,each  to  be  paid 

Ligget,  I  W.  &  S.  (Pa.)  301;  Kelly  v,  for  at  a  fixed  price  when  finished,  and 

Foster.  2  Binn.  (Pa.)  4;  Appleman  v,  voluntarily  left  some  of  such  articles  in 

Michael,   43    Md.   282;    Bomeisler  v.  an  unfinished  state,  it  was  held  that  he 

Dobson,  5  Whart.  (Pa.)  398;  Brown  v.  could   recover  nothing  for  the  work 

Foster,  51  Pa.  St.  165.  done,  even  though  the  defendant  had 

Work  Performed  and  Aooepted. — But  completed  the  work  at  no  loss  to  him- 

where  there  is  a  special  contract,  the  self.     Gruetzner  v.   Aude   Furniture 

plaintiff  cannot  recover  in  an  action  Co.,    28  Mo.   App.  263;   Robinson   v. 

of  indebitatus  assumpsit  for  work  and  Hall^  3  Met.  (Mass.)  301. 

labor,  unless  the  work  under  the  con-  Bxenset    for    Honporformanoo.  —  The 

tract  has   been  fully  performed  and  plaintiff  may  recover  if  performance 

accepted  by  the  defendant.     Denmead  was  prevented  by  the  wrongful  act  of 

V.  Coburn,  15  Md.  29;  Fairfax  Forest  the    defendant,    Gregg  v,   Dunn,   38 

Min.,  etc.,  Co.  v.  Chambers,  75  Md.  Mo.  App.  283:  Reab z/.  Moor,  19  Johns. 

604;  Watkins  v,  Hodges,  6  Har.  &  J.  (N.  Y.)337;  Cutter  v.  Powell,  2  Smith's 

(Md.)  38;  Moritz  v,  Larsen,  70  Wis.  L.  Cas.  i;  Robinson  v.   Hall,  3  Met. 

569;  Whipple  V.  Parker,  29  Mich.  374;  (Mass.)  301;    Knickerbocker    L.    Ins. 

Dermott  v,  Jones,  2  Wall.  (U.  S.)  i;  Co.   v.  Seeleman,  83   111.  446;  or  the 

Howard  v.  Wilmington,  etc.,  R.  Co.,  contract  has  been  abandoned  by  mur 

I  Gill  (Md.)342;  Eckel  v,  Murphey,  15  tual  consent,  Denmead  v.  Coburn,  15 

Pa.  St.  488;    Phelps  v,  Hubbard,  59  Md.  29;  Fairfax  Forest  Min.,  etc.,  Co. 

III.   79;  Atkinson  v.   Bell,  8  B.  &  C.  v.  Chambers,  75  Md.  604;  Jenkins  v. 

277;    Carruthers    v.    Payne,    5   Bing.  Long,  8  Md.  142;  Linningdale  v,  Liv- 

270,    15   E.   C.    L.   447;    Maberley  v.  ingston,  10  Johns.   (N.   Y.)  36;   Hol- 

Sheppard,    10    Bing.    99,    25    E.    C.  linsead    v.    Mactier,    13    Wend.    (N. 

L.    43;    Elliott    V.    Pybus,    10    Bing.  Y.)  276;  or  the  performance  of  it  ren- 

518,  35  £.  C.  L.  222.    Thus,  where  dered    impossible    by    act    of    God, 
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(3)  Quantum  Meruit,     Wherever  work  has  been  done  by  the  plain- 
tiff for  the  defendant  without  any  express  contract  as  to  price,* 

or  the  special  contract  has  been  put  an  end  to  by  the  defendant,* 

Parker  v,   Macombcr,   17  R.  I.   674;  App.  270;  Westcott  v,  Hinckley  (N. 

Dermott  v.  Jones,  3  Wall.  (U.  S.)  i;  T.,    1894),  29  Atl.  Rep.  154;  New  Or- 

Gruetzner  v.  Aude  Furniture  Co.,  38  leans,  etc.,  Co.  v.  Turcan  (La.,  1894), 

Mo.  App.  263;  or  by  the  defendant,  15  So.  Rep.  187;  Riley  v.  Riley,  38  W. 

Cadman   v.    Markle,    76    Mich.    448;  Va.  283;  Teeter  v.  Poe,  48  111.  App. 

Greene  v,  Haley,  5  R.  I.  260;   Parker  158. 

V.  Macomber,  17  R.  I.  674;  Gregg  v.  SUtuta  Of  Trandt. — The  plainti£f  may 

Dunn,  38  Mo.  App.   283;   Haynes  v,  recover  upon  a  quantum  meruit  under 

St.  Louts  Baptist  Church,  12  Mo.  App.  an  oral  contract  within  the  statute  of 

536;  Algeo  V.  Algeo,  10  S.  &  R.  (Pa.)  frauds.     Mills  v.  Joiner,  20  Fla.  479; 

235;  Harris  V.  Ligget,  1  W.  &  S.  (Pa.)  Cohen  v.  Stein,  61  Wis.  508;  Tucker 

301;  Eckel  V,  Murphey,  15  Pa.  St,  488.  v.  Grover,  60  Wis.  240. 

But  see  Emmens  v.  Elderton.  13  C.  B.  Shflrifi'  Feas.— A  sheriff 's  right  to 

495;  Smith  V.  Hay  ward,  7  Ad.  &  El.  fees  is  statutory,  Campbell  v.  Cothran, 

S44,  34  E.  C.  L.  154.  56  N.  Y.  281;  no  fees  being  allowed  to 

Wher*  thatabjeet  if  Piylsible  and  the  sheriffs  by  the  common  law,  Mitchell 

failure  as  to  part  can  be  fairly  and  ac-  v.  Reynolds,  10  Mod.  139;  Hildreth  v, 

curately  compensated    by   an  appor-  Ellice,  i  Cai.  (N.  Y.)  192;  2  Bac.  Ab. 

tionmentof  the  consideration,  the  law  Fees  463;  and  no  question  of  ^«Mif/«iii 

permits  it  to  be  done.     Tucker,  P.  J.,  meruit  is  therefore  applicable  to  this 

in  Bream  v.  Marsh,  4  Leigh  (Va.)  21;  subject,   Preston   v.   Bacon,  4  Conn. 

Simmons  v,  Lawrence  Duck  Co.,  133  471;  Peck  v.  Grand  Rapids  Nat.  Bank, 

Mass.  298;  Cook  v.  Gray,  133  Mass.  51  Mich.  353. 

106;   Rodemer  v,    Hazlehurst,  9  Gill  Extra  Work. — The  value  of   extra 

(Md.)  294;    Sickels    v.    Pattison,    14  work  may  often  be  recovered  under 

Wend.  (N.  Y.)  257;  Roberts  v.  Have-  this  count.     Hunter  v.  Felton,  61  Vt. 

lock,  3  B.  &  A.  404,  23  E.  C.  L.  105;  359;    Marshall  Foundry,  etc.,  Co.  v. 

Cousins  V,  Paddon,  2  C,   M.   &   R.  Pittsburgh  Traction  Co.,  138   Pa.  St. 

547;  Fitt  r.  Cassanet,  4  M.  &  G.  898.  266;    Henderson   Bridge   Co.   v,   Mc- 

1.  Tucker  V.  Preston,  60  Vt.  473;  Peck  Grath,  134  U.  S.^60;  Wilson  v.  U.  S.,  23 
V.  Marling,  22  W.  Va.  708;  Frazer  v,  Ct.  of  CI.  77;  Abbott  v.  Gatch,  13  Md. 
Gregg,  20  III.  299;  Strattan  v,  Tabb,  314;  Baltimore  Cemetery  Co.  v.  Co- 
8  111.  App.  225;  Lockwood  v.  Onion,  burn,  7  Md.  202;  Seymour  v.  Long 
56  111.  506;  Rockford,  etc.,  R.  Co.  v.  Dock  Co.  20  N.  J.  Eq.  397;  Bachelder 
Wilcox,  66  111.  417;  Doggett  v.  Ream,  v.  Bickford,  62  Me.  526. 
5  111.  App.  174;  Waggeman  v»  Richard-  2.  DeBenardy  v,  Harding,  8  Exch. 
son,  47  111.  App.  219;  Weston  «/.  Davis,  822;  Cutter  v.  Powell,  2  Smith's  L. 
24  Me.  374;  True  v,  McGilvery,  43  Cas.  i;  Greene  v.  Haley,  5  R.  I.  260; 
Me.  485;  Tebbetts  v.  Haskins,  16  Me.  Mitchell  v.  Scott,  41  Mich.  lod;  Cad- 
283;  Abbott  V,  Third  School  Dist.,  7  man  v,  Markle,  76  Mich.  .148;  Fitz- 
Me.  118;  In  re  Cooper  (Surrogate's  gerald  r.  Allen,  128  Mass.  232;  Thayer 
Ct.),  27  N.  Y.  Supp.  425;  Hood  V,  v.  Wadsworth,  19  Pick.  (Mass.)  349; 
League  (Ala.,  1894),  14  So.  Rep.  572;  Moulton  v,  Trask,  9  Met.  (Mass.)  577; 
White  V.  Blanchard  (Pa.,  1894),  30  Atl.  Rodemer  v,  Hazlehurst,  9  Gill 
Rep.  204;  Dallas  v,  Columbia  Iron,  (Md.)  294;  Derby  v.  Johnson,  21  Vt. 
etc.,  Co.,  158  Pa.  St.  444;  Gerz  v,  17;  Coon  v.  Greenman,  7  Wend.  (N.  Y.) 
Weber  (Pa.,  1894),  29  Atl.  Rep.  761;  121;  Dubois  v.  Delaware,  etc..  Canal 
McQueen  v.  Wilson,  51  Mo.  App.  138;  Co.,  4  Wend.  (N.  Y.)  285;  Merrill  r. 
Fuller  V,  Mowry  (R.  I.,  1893),  28  Atl.  Ithaca,  etc.,  R.  Co.,  16  Wend.  (N.  Y.) 
Rep.  606;  Button  v,  Higgins  (Colo.  586;  Shaw  v,  Lewiston,  etc..  Turnpike 
App.,  1894),  38  Pac.  Rep.  390;  Snowden  Co.,  3  Pa.  St.  445;  Pedan  v.  Hopkins, 
V.  Clemons  (Colo.,  1894),  38  Pac.  Rep.  13  S.  &  R.  (Pa.)  45;  Guerdon  v.  Cor- 
475;  McClary  v,  Michigan  Cent.  R.  bett,  87  111.  272.  Even  when  the  con- 
Co.  (Mich.,  1894).  60  N.  W.  Rep.  695;  tract  was  under  seal.  Butts  v.  Hunt- 
Miller  V.  Tracy,  86  Wis.  330;  Beck-  ley,  2  111.  410.  And  he  may  recover 
with  V,  Thompson,  63  Fed.  Rep.  232.  what   his  work   and   labor   is  worth. 

But  see  Jesserich  v.  Walruff,  51  Mo.  whether  it  be  of  value  to  the  defend- 
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or  the  performance  rendered  impossible  by  act  of  God/  or  the 
plaintiff  has  in  good  faith  performed  his  part,  but  not  in  accord- 
ance with  the  terms  of  the  contract,  and  the  defendant  has  ac- 
cepted the  work,  he  [the  plaintiff]  may  recover  the  value  of  his 

work,  under  the  count  for  work  and  labor.* 

ant  or  not.   Mooney  v.  York  Iron  Co.,  '  21  Ga.  157;  Carroll  v,  Gidding8,58  N. 

82  Mich.  263.  H.  333;  Clark  v,  Manchester,  51  N. 

Work   Abandoned  by  Plaintiff. — The  H.  594;  and  sometimes  even  after  dis- 

common-law  doctrine  was  that  where  missal  for  good  cause,  if  his  services 

the  plaintiff  has  abandoned  his  work  have    been    beneficial,    Lawrence   v. 

without  legal   excuse,  he  cannot  re-  Gullifer,  38  Me.  532;  Jones  v.  Tones, 

cover  for  the  work  done  or  materials  2  Swan  (Tenn.)  605;    Eaken  v.  Harri- 

furnished    upon    a   quantum    meruit,  son,  4  McCord  (S.  Car.)  249;  Byrd  v. 

Taft    r.    Montague,    14    Mass.    282;  Boyd,  4  McCord  (S.  Car.)  246;  Robin- 

Olmstead  v.  Beale,  19  Pick.  (Mass.)  son  v.  Sanders,  24  Miss.  391;    Hill  v, 

529;    Snow  V,  Ware,   13  Met.  (Mass.)  Green,  4  Pick.  (Mass.)  114;  Champion 

50;    Reab  v.  Moor,  19  Johns.  (N.  Y.)  v.  Hartshorn,  9  Conn.  574. 

337;    Champlin  v,  Rowley,  18  Wend.  And  unjustifiable  interference  may 

!N.  Y.)  187;  Lantry  v.  Parks,  8  Cow.  justify  a  stoppage  of  work  and  admit 

N.  Y.)  63;    Wilderman  V.  Pitts,  29  111.  of  a   recovery  on  a  quantum  meruit, 

App.  528;    Coates  v.  Sangston.  5  Md.  Guerdon  v.  Corbett,  87  111.  272;   Cook 

121;     Haynes    v.    St.    Louis    Baptist  v.  Gray,  133  Mass.  106. 

Church,  12  Mo.  App.  536;  Jennings  v.  Generally,  however,  the  declaration 

Camp,  13  Johns.  (N.  Y.)  94.     But  this  for  dismissing  a  servant  before   the 

has  gradually  fallen  into  disfavor,  and  stipulated    time    should    be    special, 

the  rule  laid  down  in  Britton  v.  Turner,  Hulle  v.  Heightman,  2  East  145;  Smith 

6  N.  H.  481,  has  in  many  of  the  states  v,  Hayward,   7  Ad.  &  El.  544,  34  E. 

supplanted  it.  C.   L.    154;    Ridgway  v.    Hungerford 

This  rule  is  that  the  party  employed  Market  Co.,  3  Ad.  &  El.  171;  30  E.  C. 

may  sue  on  a  quantum  meruit  for  his  L.  59;  Fewings  v,  Tindal,  i  Exch.  295; 

services,    although    he    has    himself  Lilley  v.  Elwin,  11  Q.  B.  742;  Goodman 

broken  the  contract,  and  recover  for  v.  Pocock,  15  Q.   B.  576;    Emmens  r. 

the  value  of  his  services  to  his  em-  Elderton,    13    C.    B.   495;    Derby    v. 

ployer,  who  may,  however,  introduce  Johnson,  21  Vt.  17;  Hall  v,  Rupley,  10 

the   breach  of  the  contract  in  mitiga-  Pa.  St.  231;  Clark  v.  Marsiglia,  i  Den. 

tion  of  damages.     Pixler  v.  Nichols,  (N.   Y.)  317;  Webster  v.   Enfield,   10 

8   Iowa    106;    McClay    v.  Hedge,   18  111.    298;    Moulton   v,   Trask,  9   Met. 

Iowa  66;   Duncan  v.  Baker,  21  Kan.  (Mass.)    577;    Sloan  .z/.    Hayden,    no 

99;    Lee   V,    Ashbrook,    14    Mo.    379;  Mass.    141;    Partington   v.   Wamsuta 

Lamb  v.   Brolaski,  38  Mo.  53;  Yeats  Mills,  no  Mass.  467;  Moore  v.  Nason, 

V.   Ballentine,   56   Mo.   530;    Rude   v,  48  Miss.  300. 

Mitchell,  97  Mo.  365;    Fleischman  v,  1.  Dermott  r.  Jones,  2  Wall.  (U.  S.) 

Miller,  38  Mo.  App.  177;  Halpin  Mfg.  i;  Haynes  t'.  St.  Louis  Baptist  Church, 

Co.  V.  School  Dist.,  54  Mo.  App.  371;  12  Mo.  App.  536. 

Bedow  V.  Tonkin  (S.  Dak.,  1894),  59  Death. — Parker  v,  Macomber,  17  R. 

N.  W.  Rep.  222;  Parcellz/.  McComber,  I.   674;    Carpenter   v.   Gay,   12   R.  I. 

II  Neb.  209;   Hillyard  v.  Crabtree,  11  306;  Wolfe  v.  Howes,  20  N.  Y.  197. 

Tex.  264;  Fenton  v.  Clark,  11  Vt.  560;  Sickness. — Fuller  ».  Brown,  11  Met, 

Gilman  v.  Hall,  11  Vt.  510.  (Mass.)  440;  White  v.  Currier,  5  Dane 

Services  Rendered  HastBs  of  Value. —  Ab.  (M^ss.)  no;  Seaver  v.  Morse,  20 

The  Brabo,  33  Fed.  Rep.  884;  Taft  v.  Vt.  620;    Fenton  v,  Clark,  11  Vt.  557; 

Montague,    14  Mass.    28a;   Coates  v,  Clark  v.  Gilbert,  26  N.  Y.  279;  Coe  v. 

Sangston,  5  Md.  121;  Yeats  v.  Ballen-  Smith,  4  Ind.  79;  Lakeman  z/.  Pollard, 

tine,  56  Mo.  530.     But  see  Mooney  v,  43  Me.  463;  Dickey  v.  Linscott,  20  Me. 

York  Iron  Co.,  82  Mich.  263.  453;   Ryan  r.  Dayton,  25  Conn.  188; 

Dismissal    of   Servants. — A    servant  Green  v,  Gilbert,  21  Wis.  395;  McMul- 

wrongfully   discharged   may   recover  len  v,  Kelso,  4  Tex.  235. 

the  value  of  his  services  rendered  on  2.  Thompson  v,  Allsman,  7  Mo.  531; 

a  quantum   meruit^  Ehrlich  v.  i£tna  Rude  t^.  Mitchell,  97  Mo.  365;  Whipple 

L.  ins.  Co.,  88  Mo.  249;  Brittz'.  Hays,  v,   Parker,  29  Mich.  374;    Hanley  v. 
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g.  Money  Paid — (i)  AUegaiion  and  Proof  of  Request. — In  order 
to  enable  one  who  has  paid  money  to  the  use  of  another  to  main- 
tain the  count  for  money  paid,  the  money  paid  must  be  alleged  and 
shown  to  have  been  paid  upon  the  request,  express  or  implied, 
of  the  defendant.^ 

Walker,  79  Mich.  607;  Pierce  v.  Paine,  ^/n^aiiM.— Beard  v,  Horton,  86  Ala. 

38  Vt.  34;  Emery  v.  Smith,  46  N.  H.  ao2;  Wharton  v.  Franks,  9  Port.  (Ala.^ 

151;  Watchman  v.  Crook,  5  Gill  &  J.  233. 

<Md.)  240;  Abbott  V.  Gatch,  13  Md.  Massachusetts,  —  Mansfield    v.    Ed- 

314;  Withers  v.  Greene,  9  How.  (U.  wards,  136  Mass.  15;  Brown  v.  Fales, 

S.)2I4;  Van  Buren  v,  Digges,  11  How.  139  Mass.  21;  Priest  v.  Hale,  155  Mass. 

(U.  S.)  461;  Dermott  v,  ^oitts^  2  Wall.  102;  Packard  v,  Lienow,  12  Mass.  11; 

(U.  S.)  i;  Ponce  v.  Smith,  84  Me.  966:  Emerson  v.  Baylies,  19  Pick.  (Mass.) 

Hughes    V,    Eschback,   7    D.   C.   66;  55:  Cornwall  v.  Gould,  4  Pick.  (Mass.) 

Snow   V.   Ware,   13   Met.  (Mass.)  42;  447;  Douglass  v.  Moody,  9  Mass.  553; 

Taylor  v.  Renn,  79  111.  i$i:  Blakeslee  Randall  v.  Rich,  11  Mass.  498;  Chan- 

V,  Holt,  43  Conn.  226;   Standard  Gas-  dler  v.  Brainard,  14  Pick.  (Mass.)  285. 

light  Co.  V,  Wood,  61  Fed.  Rep.  74.  Missouri, — Mansur  v.   Murphy,  49 

But  there  can  be  no  recovery  unless  Mo.  App.  266. 

the  owner  actually  accepts  the  work,  Illinois, — Power  v,  Rankin,  114  111. 

Bozarth   v,  Dudley,  44  N.  j,  L.  304;  52;  Cairo,  etc.,  R.  Co.  v,  Fackney,  78 

except  where  acceptance  will  be  pre-  111.  116;  Briscoe  v.  Power,  64  111.  72; 

sumed,  Prairie  Farmer  Co.  v,  Taylor,  Durant  v,  Rogers,  71  111.  121;  Perintr. 

69  III.  440.  Parker,   25   111.   App.   465;   Baum  v. 

Bpeeial  OontrMt. — But  where  there  Parkhurst,  26  III.  App.  128. 

has  been  a  special  contract  as  to  both  Vermont. — Woodstock  v.  Hancock, 

the  nature  and  character  of  the  ser-  62  Vt.  348;  Lapham  v,  Barnes,  2  Vt. 

vices,  and  the  price  to  be  paid,  if  the  213. 

plaintiff  rely   upon   the  contract,  he  Florida, — Meinhardt    v.    Mode,    29 

must   declare   on    it    and   its  breach  Fla.  279. 

specially,  not  on  the  common  counts  Pennsylvania, — Hassinger  v.  Soims, 
in  assumpsit.  Tate  v.  Torcoutt(Mich.,  5  S.  &  R.  (Pa.)  4;  Craig  v.  Craig,  5 
1894),  58  N.  W.  Rep.  993.  And  see  Rawle  (Pa.)  91;  Morrison  v.  Berkey, 
Andre  v,  Hardin,  32  Mich.  324;  Moore  7  S.  &  R.  (Pa.)  238;  Taylor  v,  Gould, 
V,  Nason,  48  Mich.  300;  Van  Fleet  v,  57  Pa.  St.  152;  Wharton  v.  William- 
Van  Fleet,  50  Mich,  i;  Walker  v,  son,  13  Pa.  St.  273. 
Bietry,  24  La.  Ann,  349;  Bull  v,  St.  New  York,  —  Bonney  v,  Seely,  9 
Johns,  39  Ga.  78;  Provost  v,  Carlin,  Wend.(N.  Y.)48i;  Ainslie  v,  Wilson, 
28  La.  Ann.  595;  Gill  v,  Vogler.  52  7  Cow.  (N.  Y.)  662;  Rensselaer  Glass 
Md.  663;  Wilder  v,  Colby,  134  Mass.  Factory  v.  Reed,  5  Cow.  (N.  Y.)  603; 
377;  Phelps  V.  Hubbard,  59  IlL  79;  Cumming  v.  Hackley,  8  Johns.  (N.  Y.) 
Burkham  v.  Spiers,  56  Ala.  547;  Tim-  202;  Wetherby  v.  Mann,  11  Johns, 
berlake  v.  Thayer  (Miss..  1894),  14  (N.  Y.)  518;  Beach  v,  Vanderburgh, 
So.  Rep.  446;  Butt  V,  Williams  (Miss.,  10  Johns.  (N.  Y.)  361. 
1894),  15  So.  Rep.  130.  But  see  Keogh  AVw^tfm/»jAtW.— Pearson  v.  Parker, 
Mfg.  Co.  V,  Eisenberg  (C.  PI.),  27  3  N.  H.  366;  Lord  v.  Staples,  23  N.  H. 
N.  Y.  Supp.  356;  Bedow  v.  Tonkin  (S.  448. 
Dak.,  1894),  59  N.  W.  Rep.  222.  I^hode  Island, — North  Providence  v. 

Part  Payment. — Nor  can  a  recovery  Dyerville  Mfg.  Co.,  13  R.  I.  45. 

be  had  upon  a  quantum  meruit  where  Maine. — Willis  v,  Hobson,  37  Me. 

part  payment  has  been  received,  with-  403;  Benson  v,  Thompson,  27  Me.  471. 

out  a  return  of  what  has  been  paid.  Michigan. — Bay  City  Bank  v.  Lind- 

Besley   v.    Dumas,   6    111.    App.  291;  say,  94  Mich.  176. 

Brooks  V.  Gates,  8  111.  App.  428.  New  Jersey. --Cook,  v,  Linn,  19  N.J. 

1.  Maryland.  —  Commercial,     etc.,  L.  ii. 

Nat.    Bank    v.    Baltimore   First   Nat.  i  Saund.  264,    note  (i);   Stokes  v. 

Bank,  30  Md.  18;  Baltimore  v.  Hughes,  Lewis,  i  T.  R.  20;  Exall  v.  Partridge, 

I  Gill  &  J.  (Md.)  497;  Wharton  V.  Cal-  8  T.    R.   308;    Brittian  v,  Lloyd,   14 

Ian,  2  Gill  (Md.)  173;  Ott  v.  Chapline,  M.  &  W.  762. 

3  Har.  &  M.  (Md.)323.  Promise  to  Sepay.— Where  a  person 
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(2)  Request  Implied. — But  where  there  is  a  duress,  either  of 
person  or  property,*  or  in  case  of  a  voluntary  payment  there  is 
a  subsequent  express  promise  to  pay  by  the  defendant,*  or  there 
is  a  legal  liability  to  pay  the  debt  or  answer  for  the  default  or  mis- 
carriage of  another,  the  law  will  imply  the  request.* 

spends  his  own  money  for  his  own  sion  of  the  bank  demanded  of  the 
benefit  under  an  express  promise  of  defendant  the  return  of  the  money, 
another  person  to  repay  the  amount,  which  he  had  collected  on  their  check, 
he  may  recover  as  for  money  paid,  and  upon  his  refusal  to  accede  to  their 
Devecmon  v.  Shaw,  69  Md.  199;  Bir-  demand,  requested  him  to  join  in  en- 
mingham  Lumber  Co.  v.  Brinson  forcing  the  collection  of  the  check  of 
(Ga.,  1894),  20  S.  £.  Rep.  437.  the  vendees,  which  the  defendant  also 
Yoluntaiy  or  Offldoui  Payments. — No  refused  to  do.  The  defendants  col- 
person  can  make  another  a  debtor  lected  the  check  by  ^egal  proceedings 
against  his  will;  and  a  voluntary  pay-  against  the  vendees,  and  having  in- 
roent  of  the  debt  of  another  without  curred  an  expense  of  $182.85  in  doing 
his  knowledge  or  consent,  cannot  be  so,  sued  the  defendant  for  his  share 
recovered  back  under  this  count,  under  this  count,  but  the  court  held 
Crumlish  v.  Central  Imp.  Co.,  38  W.  that  there  could  be  no  recovery.  See 
Va.  390;  Meier  v.  Meier,  15  Mo.  App.  also  Briscoe  v.  Power,  64  111.  72. 
68,  88  Mo.  566;  Baltimore  v,  Hughes,  1.  Keith  v.  Easton  Cong.  Parish,  21 
I  Gill  &  J.  (Md.)  497;  Marengo  County  Pick.  (Mass.)  261;  Nichols  v.  Buck- 
V,  Lyles  (Ala.,  1893),  12  So.  Rep.  412;  nam,  117  Mass.  488;  Hale  v.  Huse, 
Rumney  v.  Ellsworth,  4  N.  H.  138;  10  Gray  (Mass.)  99;  Godfrey  v.  Rice, 
Weakley  v.  Brahan,  2  Stew.  (Ala.)  500;  59  Me.  308;  Walker  v.  Smith,  28  Ala. 
Beard  v,  Horton,  86  Ala.  202;  Winsor  569;  Smart  v.  White,  73  Me.  332;  Sar- 
V,  Savage,  9  Met.  (Mass.)  346;  Jones  gent  v.  Currier,  49  N.  H.  310;  Lehigh 
V.  Wilson,  3  Johns.  (N.  Y.)  434;  Tay-  Coal,  etc.,  Co.  v.  Brown.  100  Pa.  St. 
lor  V,  Baldwin,  10  Barb.  (N.  Y.)  626;  338;  Sapsford  v.  Fletcher,  4  T.  R.  511: 
Oden  V.  Elliott,  10  B.  Mon.  (Ky.)  313;  Stone  v,  Evans,  Peake's  Add.  Cas.  94. 
Child  V.  Morley,  8  T.  R.  610;  Gallway  See  tits.  Duress  and  Payments,  Am. 
V.  Mathew,  10  East  264.  In  Mansur  &  Eng.  Ency.  Law. 
V,  Murphy,  49  Mo.  App.  266,  the  plain-  Tridc,  Deeoit,  oto. — Where  a  person 
ti£fs  and  defendant  shipped  on  the  owes  a  d,ebt,  and  by  any  trick,  deceit, 
same  train  a  car-load  of  bogs  each,  or  contrivance  causes  another  to  pay 
the  defendant  accompanying  the  ship-  it,  the  party  paying  it  may  maintain 
ment.  He  sold  both  car  lots  to  the  an  action  for  money  paid,  and  the 
same  persons,  advising  the  purchasers  means  used  to  bring  about  such  pay- 
to  whom  each  car  lot  belonged.  The  ment  are  immaterial.  Cross  v.  Che sh- 
next  day  after  the  defendant's  return  ire,  7  Exch.  43;  Scoles  v,  Wright, 
the  vendees  sent  by  mail  to  the  plain-  Wright  (Ohio)  92;  Evans  v.  Billingslea, 
ti£fs  their  account  sales,  which  was  ac-  32  Ala.  395. 

companied  by  a  check  on  the  American  2.  Kenan  v,  Halloway,  16  Ala.  53; 
National  Bank,  etc.,  payable  to  the  Wolfif  v,  Matthews,  39  Mo.  App.  376; 
order  of  the  plaintiffs,  for  the  aggre-  Meier  v,  Meier,  88  Mo.  566;  Fowler  v. 
gate  net  amount  of  the  sales  of  both  Hall,  7  111.  App.  332;  Belfast  Nat. 
car  lots.  The  check  being  drawn  in  Bank  v.  Stockton,  72  Me.  522. 
that  shape  without  the  defendant's  8.  Nutter  v.  Sydenstricker,  11 W.  Va. 
consent,  he  demanded  of  the  plain-  535;  Hale  v,  Huse,  10  Gray  (Mass.) 
tiffs  his  share  of  the  money,  and  the  99;  Brigden  v.  Cheever,  10  Mass.  450; 
plaintiffs  gave  to  the  defendant  their  Ticonic  Bank  v.  Smiley,  27  Me.  225; 
own  check  for  his  share  of  the  sale.  Reeves  v.  Goif,  3  N.  J.  L.  194:  Will- 
Both  checks  were  sent  to  the  same  iams  v,  Sheppard,  13  N.  J.  L.  76; 
bank  for  collection.  The  defendant  White  v.  Brown,  29  N.  J.  L.  308; 
at  once  collected  the  check  of  the  Hogg  v,  Longstreth,  97  Pa.  St.  255; 
plaintiffs,  but  the  check  of  the  ven-  Kearney  v.  Tanner,  17  S.  &  R.  (Pa.) 
dees  was  dishonored  owing  to  the  fact  94;  Trevor  v.  Perkins,  5  Whart.  (Pa.) 
that  the  American  National  Bank  was  244;  Horbach  v,  Reeside,  5  Whart. 
in  the  hands  of  a  bank  examiner.  The  (Pa.)  223;  Brittian  v.  Lloyd,  74  M.  & 
plaintiffs  upon  learning  of  the  suspen-  W.  762;  Lewis  v.  Campbell,  8  C.  B. 
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(3)  When  the  Count  will  Not  Lie. — ^Where  the  sum  which  the 
plaintiff  has  paid  is  in  the  nature  of  unliquidated  damages  or 

costs,  and  cannot  be  considered  as  strictly  paid  in  discharge  of  a 
debt  due  from  the  defendant/  or  where  the  plaintiff  has  merely 
been  obliged  to  give  security,  *  or  his  goods  have  been  sold  under 
distress  for  the  defendant's  debt,  the  count  will  not  lie,  and  the 
declaration  must  be  special.* 

541;  Moule  V.  Garrett,  I^  R.   5  Exch.  three  indorsers  to-  be  equally  bound, 

132.  and  the  note  is  renewed  with  only  one 

Contrlbvtion. — See  Homes  v,  Dana,  on   it,   he   may   recover    contribution 

12  Mass.    190;  Farmington   Academy  from     the    other     two.      Young     v. 

V,   Allen,    14  Mass.    172;    Bryant    v,  Thweatt,  12   Gratt.  (Va.)  i;  Love  v. 

Goodnow,  5  Pick.  (Mass.) 228;  Wiggin  Gibson,  2  Fla.  598. 

V.  Suffolk  Ins.  Co.,  18  Pick.  (Mass.)  Paymentof  Debt  Barred  by  Limitatioiu. 

145;  Ives  r.  Sterling,  6  Met.  (Mass.)  — One  copromissor,  who  pays  a    debt 

310;  Hall  V.  Thayer.   12  Met.  (Mass.)  barred  by  the  act  of  limitations  against 

130;  Mirick  v.  French,  2  Gray  (Mass.)  the   consent   of  his  codebtor,  cannot 

423;    McGregory   v.    McGregory,    107  maintain  an  action   for  contribution 

Mass.  543;  Harvey   v.    Drew,   82   111.  against     such   codebtor.      Ellicott  v, 

606;  Buclcmaster  z/.  Grundy,  8  111.  626;  Nichols,  7  Gill  (Md.)  86.    But  a  surety 

North    America    Bank   v.   McCall,   3  on  a  joint  note,  whose  liability  is  barred 

Binn.  (Pa.)  338;  Kelly  v.  Evans,  3  P.  by  the  statute  of  limitations,  can  waive 

&  W.  (Pa.)  387;  Galbreath  v.   Moore,  his  privilege  if  he  choose  and  take  up 

2  Watts  (Pa.)  86;  for  costs.  Grain  v.  the  note  and   enforce   it  against   his 

Hutchinson,  8  111.  App.  179;  Perkins  principal,  if  the  latter  has  kept  it  alive 

V,  Davis,  109  Mass.  239.  against  himself.     McClatchie  v,  Dur- 

Codefendants. — One  of  several  co-  ham,  44  Mich.  435. 
defendants  paying  a  judgment  or  de-  Brokers.  —  The  employment  of  a 
cree  founded  on  contract,  or  quasi  broker  to  buy  or  sell  shares  operates 
contract,  may  have  contribution  of  his  as  a  request  to  make  all  payments  re- 
codefendants.  Dupuy  v.  Johnson,  i  quired  by  the  rules  of  the  stock  ex- 
Bibb  (Ky.)  563.  change  or  other  share   market,   and 

Joint  Contraeton. — >Where  several  money  so  paid  may  be  recovered  un- 
persons jointly  contract  for  a  chattel  der  this  count.  Bayley  v.  Wilkins,  7 
to  be  made  or  procured  for  the  com-  C.  B.  886;  Westropp  v,  Solomon,  8  C. 
mon  benefit  of  all,  and  the  executors  B.  345;  Smith  v.  Lindo,  5  C.  B.  N.  S. 
of  any  party  dying  are  by  agreement  587;  Brittian  v.  Lloyd,  14  M.  &  W. 
to  stand  in  the  place  of  such  party,  762;  Perin  v,  Parker,  126  111.  201,  25 
although  the  legal  remedy  of  the  party  111.  App.  465. 

employed  would  be  solely  against  the  1.  Spurrier  v,  Elderton,    5  Esp.  3: 

survivors,  the  law  would  imply  a  con-  Canfield  v.  Gilbert,  4  Esp.  223;  Child 

tract  on  the  part  of  the  deceased,  that  v.  Morley,  8  T.  R.  610;  Smith  v,  Nissen, 

his  executors  should  pay  his  propor-  I  T.  R.   269;  Cowley  v,  Dunlop,  7  T. 

tion  of  the   article   to  be   furnished.  R.  565. 

Prior  V.  Hembrow,  8  M.  &  W.  873.  2.  Pearson  v,  Parker,  3  N.  H.  366; 

Sureties. — Where  parties  are  jointly  Cornwall  v.  Gould,  4  Pick.  (Mass.)  444; 

and  severally  liable  to  the  holders  of  Chandler  v.  Brainard.  14  Pick.  (Mass.) 

a  note,  one    who    has  paid  the  note  285;  Ingalls    v,    Dennett,    6   Me.   79; 

may  bring  an  action  for  money  paid  Craig   v.    Craig,    5    Rawle    (Pa.)   91; 

against  his  cosurety  for  contribution.  Kearney  v.   Tanner,   17  S.  &  R.  (Pa.) 

Carroll  v,    Bowie,    7    Gill    (Md.)    34;  94;    Wetherby    v.   Mann,    11    Johns. 

Craig    V,    Craig,    5   Rawle  (Pa.)  91:  (N.  Y.)  518;  Gumming  v.  Hackley,  8 

Steckel   v.    Steckel,   28   Pa.    St.    233;  Johns.  (N.  Y.)  206. 

Lord  V.  Staples,  23  N.   H.  448;  Mans-  8.  Chitty  on  Pleadings,  362;  Rogers 

field  V,  Edwards,  136  Mass.  15;  Chitty  v.  Maw,  15  M.  &  W.  444;  Randall  v. 

Cont.  (nth  Am.  ed.)  880  n.;  Davies  v.  Rich,  11  Mass.  494;  Miller  v.  Miller,  7 

Humphreys,  6  M.  &  W.   153;    Pitt  v.  Pick.  (Mass.)  133;  Lord  r.  Staples,  23 

Purssord,  8  M.  &  W.  538.     And  where  N.   H.  448;  Morrison  v,  Berkley,  7  S- 

an  agreement  has  been  made  between  &  R.  (Pa.)  238. 
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h.  Money  Lent — (i)  What  is  Necessary  to  Sustain  the  Count. 
— To  sustain  the  count  for  money  lent  to  the  defendant  by  the 
plaintiff  something  more  than  the  mere  payment  of  money  by  the 
plaintiff  to  the  defendant,*  or  to  a  third  party  on  account  of  the 
defendant,  must  be  shown,* 

(2)  Nature  of  the  Loan, — To  support  the  count  the  payment 
must  have  been  essentially  a  loan'  of  money*  to  the  defendant* 

1.  Welch  V,  Seaborn,  i  Stark.  474,  2  proved.  Parker  v.  Newland,  i  Hill 
E.  C.  L.  182;  Morse  r.  Bogert.  4  Den.  (N.  Y.)  87;  Whitman  v.  Lake,  32  Wis. 
(N.  Y.)  108;  Hough  V,  Comstock«  97  189.  And  sometimes  the  plaintiff  may 
Mich.  11;  Lowrey  V.  Robinson,  141  Pa.  recover  on  the  count  for  money  lent, 
St.  189;  Brown  v.  Campbell,  i  S.  &  R.  where  a  special  agreement  has  been 
(Pa.)  176;  Gushing  v.  Gore,  15  Mass.  entered  into  and  rescinded.  James  v, 
74;  Hay  V.  Hide,  i  D.  Chip.  (Vt.)  214;  Cotton,  7  Bing.  266,  20  E.  C.  L.  126; 
Peniston  v.  Wall,  3  J.  J.  Marsh.  (Ky.)  Bristowe  v.  Needham,  9  M.  &  W.  729; 
37;  Cummings  v.  Long,  25  Minn.  337;  Dickerson  ».  Merriman,  100  111.  342. 
McFarland  v,  Shipp,  17  Ark.  41.  Thus,  But  the  mere  fact  that  the  plaintiff  has 
where  the  plaintiff  gave  the  defend-  paid  money  for  the  defendant,  or  that 
ant's  testator  his  checks,  and  the  lat-  the  defendant  has  received  and  re- 
ter  received  the  amount  thereof  from  tained  money  belonging  to  the  plain- 
the  plaintiffs,  it  was  held  that  there  tiff,  will  not  sustain  this  action.  Smith 
was  no  sufficient  evidence  to  sustain  v,  Crocker,  2  Root  (Conn.)  84;  Beach 
an  action  for  money  lent.  Fall  v.  v.  Vandenburgh,  10  Johns.  (N.  Y.) 
Haines,  65  N.  H.  118.  But  one  who,  361;  Charleston  v.  Hubbard,  9  N.  H. 
by  mistake,  has  delivered  up  a  note,  195 ;  Bancroft  r.  Abbott,  3  Allen  (Mass.) 
upon  which  a  balance  is  due,  may  re-  524. 

cover  it  in  an  action  for  money  lent,  Money  Promised  to  be  Loaned. — As- 

Baxter  v.  Paine,  16  Gray  (Mass.)  273;  sumpsit  for  money  lent  will  not  lie  to 

and  it  was  held  sufficient  evidence  to  recover  money  promised  to  be  loaned, 

support  this  count,  where  the  defend-  Conway    v.    Log    Cabin,  etc.,    Bldg. 

ant  came  to  a  river  bank  and  called  to  Assoc,  52  Md.  136;  at  least  after  the 

the  intestate,  who  lived  on  the  oppo-  expiration  of  the  time  within  which  it 

site  side  of  the  river,  and  the  latter  was  to  have  been  paid  back,  Stanley 

went  across  the  river,  where  the  two  v,  Nye,  51  Mich.  232. 

held  some  conversation,  after   which  4.  Harrington  v.  M'Morris,  i  Marsh, 

the  intestate   returned    to  his  house,  33,     5    Taunt.    228;     Nightingale    v, 

had  his  wife  count  him  out  I500,  with  Devisme,  5  Burr.  2589,  2  W.  Bl.  684; 

which   he   immediately  recrossed  the  Jones. v.  Brinley,  i  East  i;  Howard  v. 

river,  where  he  was  seen  to  hand  the  Danbury,  2  C.  B.  803,  52  E.  C.  L.  803. 

defendant    something,    the    intestate  And  the  loan  of  stock  or  specific  ar- 

having  stated  to  his  wife  that  he  was  tides  is   not  sufficient.      Maxwell  v, 

going  to  loan  the  money  to  the  defend-  Jameson,  2  B.  &  Aid.  51.  But  see  Glyn 

ant,  and  having   immediately  on  his  v.  Hertel,  8  Taunt.  208;  Mansker  v, 

return    said    that    he    had    done  so,  State,    i    Mo.    452,    and    cases    cited 

Mayes  v.  Power,  79  Ga.  631.  supra^  under  IV,  6,  d.  The  Qmsidera- 

2.  Douglass  V,  Reynolds,  7  Pet. (U.S.)  Hon, 

113;  Hamilton  v.  Starkweather,  28  5.  Marriott  v.  Lister,  2  Wils.  141; 
Conn.  138;  Newson  v,  Storrs,  2  Root  Otis  t^.  Stockton,  76  Me.  506;  Colburn  v. 
(Conn.)  44;  Trunick  v.  Gilchrist,  81  Monroe  First  Baptist  Church,  60  Mich. 
Pa.  St.  160;  Colburn  v,  Monroe  First  198.  In  a  suit  on  a  joint  and  several 
Baptist  Church,  60 Mich.  198;  Harris  z^.  note  by  the  payee  against  one  of  the 
Huntbach,  I  Burr.  373;  Bulls'.  Sibbs,8  signers,  where  the  plaintiff  testified 
T.  R.  328.  that  before  the  note  was  executed  the 
8.  Johnson  v,  Jennings,  10  Gratt.  defendant  had  told  her  he  did  not 
( Va. )  I ;  Richardson  v.  Williams,  49  Me.  want  her  money,  but  M.  did :  that  af ter- 
558;  Winsor  v.  Savage,  9  Met.  (Mass.)  wards  M.  brought  the  note  signed  by 
346;  Robbins  v.  Potter,  98  Mass.  532;  himself  and  the  defendant,  and  re- 
Currier  v.  Davis,  III  Mass.  480.  But  no  ceived  the  money;  it  was  held  that  the 
express    promise    to  repay   need   be  defendant  was  only  a  surety  and  there 
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by  the  plaintiff.^ 

Hwiit  u  HrfiBiirt — It  is  not  necessaiy,  however,  that  the  monqr 
should  have  been  given  to  the  defenclant,  or  that  he  should  have 
derived  any  material  benefit  from  it,  if  the  loan  was  made  to  him 
and  upon  his  sole  credit  and  promise.* 

Lms  te  nisgal  Fiufwi. — But  if  the  loan  was  made  with  an 
understanding  and  intention  on  the  part  of  the  lender  that  it  was 
to  be  used  for  illegal  or  immoral  purposes,  it  cannot  be  recovered 
back  under  this  count  or  in  special  assumpsit.* 

I.  Money  Had  and  Received — (i)  Nature  of  the  Considera- 
tion to  be  Shown — (a)  la  Oiwil, — ^To  sustain  the  count  for  money 
received  by  the  defendant  for  the  use  of  the  plaintiff,  it  is  only 
necessary  to  show  that  the  defendant  has  obtained  possession  of 

(Mass.)  287;   Railroad  Nat.  Bank  v. 
Lowell,  109  Mass.  214. 

S.  McKinnell  v.  Robinson,  3  M.  & 
W.  434;  Cannan  v.  Bryce,  3  B.  &  Aid. 
179;  DeBegnis  v.  Armistead,  10  Bing. 
107*  >5  £-  C.  L.  47;  Kingsbniy  v« 
Flemming,  66  N.  Car.  524;  White  v. 
Buss,  3  Cush.  (Mass.)  448.  Money 
paid  to  induce  another  to  commit  a 
crime  or  misdemeanor.  Smart  v.  Ca- 
son,  50  IlL  195;  or  to  prevent  exposure 
in  an  iUicit  trade,  Arter  v.  Rytngton, 
44  111.  468;  or  to  procure  public  office, 
Liness  v,  Hesing,  44  lU.  113;  Groton 
r.  Waldoborongh,  11  Me.  306;  or  for 
gaming,  horse-racing,  etc.,  cannot  be 
recovered,  ShafFner  v,  Pinchback,  30 
111.  App.  355;  Mosher  v.  GrilBn,  51 
111.  184;  Parmelee  v.  Rogers,  26  lU. 
56. 

To  SclMt  tha  Omut.— The  moneys 
must  bave  been  loaned  for  the  ezpresa 
purpose  of  promoting  the  illegad  de- 
sign of  tbe  borrower,  and  not  merely 
with  the  intention  to  serve  or  accom- 
modate the  man.  Tyler  v.  Carlisle, 
79  Me.  2x0;  Banchor  v.  Mansel,  47  Me. 
58;  Lewis  tr.  Alexander,  51  Tex.  578; 
Bond  V.  Perkins,  4  Heisk.  (Tenn.)  364: 
M*Intyre  v.  Parks,  3  Met.  (Mass.> 
207;  Raymond  v.  Leavitt,  46  Mich. 
447;  Waugh  V,  Beck,  114  Pa.  St.  422;. 
Peck  tr.  Briggs,  3  Den.  (N.  Y.)  107:. 
Hill  V.  Spear,  50  N.  H.  253;  Gaylord 
V,  Soragen,  32  Vt.  no;  Green  v.  Col- 
lins, 3  Cli£f.  (U.  S.)  494.  And  where  a 
person  loses  a  wager  and  requests 
another  to  pay  it,  and  the  other  pays 
it,  or  loans  the  money  for  that  pur- 
pose, he  may  recover,  unless  the  pay- 
ment is  itself  prohibited  by  law.  Read 
tr.  Anderson,  13  Q.  B.  Div.  779;  Pyke 
V,  Lister,  8  Ch.  Div.  754;  Dewey  oa 
Wagers,  339. 


could  be  no  recovery  in  general 
sumpsit.  Arbuckle  v.  Templeton,  65 
Vt.  205.  But  where  A  lent  money  to 
B,  but  charged  it  to  a  firm  with  which 
he  had  dealings,  and  from  whom  he 
thought  he  might  get  it,  as  the  firm 
was  indebted  to  B,  who  received  no 
credit  for  tbe  amount,  it  was  held  that 
B  was  liable  for  money  lent.  Trunick 
V.  Gilchrist,  81*  Pa.  St.  160. 

Dabadaaft's  Ptmiss  CallatvaL— The 
action  must  be  special  wherever 
the  defendant's  promise  is  collateral. 
Douglass  V.  Reynolds,  7  Pet.  (U.  S.) 
113;  Marston  v.  Boynton,  6  Met. 
(Mass.)  127;  Power  v.  Rankin,  114  111. 
52;  Bank  of  England  tr.  Glover,  2  Ld, 
Raym.  753;  I  Saund.  211  (b);  Butcher 
V.  Andrews,  i  Salk.  23,  3  Salk.  15; 
Matson  v.  Wharam,  2  T.  R.  81 ;  Stone 
V,  MacNair,  i  Moore  126;  Stephenson 
V.  Hardie,  3  Wils.  388. 

1.  Perkins  v,  Dunlap,  5  Me.  268; 
Sims  V.  Bond.  5  B.  &  Aid. 
389. 

IHsooaatiiig  Draft — But  an  action  on 
the  common  count  for  money  lent  will 
lie  against  an  acceptor  of  a  draft  in 
favor  of  a  party  who  has  discounted  it. 
Butler  V.  American  Toy  Co.,  46  Conn. 
136. 

2.  Marston  v.  Boynton,  6  Met. 
(Mass.)  127;  Douglass  v.  Reynolds,  7 
Pet.  (U.  S.)  113;  Hamilton  v.  Surk- 
weather,  28  Conn.  138;  Bull  r.  Sibbs. 
8  T.  R.  328;  Stephenson  v.  Hardy,  3 
Wils.  388. 

Money  Berrowsd  in  Bshalf  of  Dofinidaat. 
— But  where  money  has  been  borrowed 
in  behalf  of  the  defendant  without  his 
authority,  he  is  not  liable  to  the 
lender,  even  though  the  money  have 
been  appropriated  to  his  use  by  the 
borrower.     Kelley  v.  Lindsey,  7  Gray 
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money,  or  received  something  as  money,*  which,  ex  cequo  et  bono^ 
he  ought  to  refund.* 

1.  Lary  V.  Hart»  i2Ga.  432;  Barfield  Gray  (Mass.)  598;  Stiles  v.  Selinger, 

V.  McCombs,  89  Ga.  799;   Parker  v,  2  Mackey  (D.  C.)  429;  Read  v.  Ber- 

Fassiti,  I   Har.  &  J.  (Md.)  337;  Balti-  trand.  4  Wash.  (U.  S.)  514;  Winchcll 

more,  etc.,  R.  Co.  v.   Faunce.  6  Gill  v,  Noyes,  23  Vt,  303;  Center  Turnpike 

(Md.)  68;  Murphy  v.  Craig,  76  Mich.  Co.   v.   Smith,   12  Vt.   212.     But  see 

155;  Lord  V.  Staples,  23  N.   H.  448;  Toledo,  etc.,  R.  Co.  v.  Chew,  67  111. 

Mathewson  v.  Eureka  Powder  Works,  378;  Benjamin  v,  Dockham,  134  Mass. 

44  N.  H.  289;  Seavey  v.  Dana,  61  N.  418;  Hill  v.  Davis,  3  N.  H.  386:  Gor- 

H.  339;  Ainslie  v,  Wilson,  7  Cow.  (N.  don  v,  Bruner,  49  Mo.  570;  Alsbrook 

Y.)  662;  Johnson   v.  Haggin,  6  J.  J.  v,  Hathaway,   3  Sneed  (Tenn.)  454; 

Marsh.  (Ky.)  581;  McCreery  v.  Wells  Hudson    v,   Gilliland,    25    Ark.    100; 

(Cal.    1892),  29  Pac.  Rep.  877.     Such  Hawk  v.  Thorn,  54  Barb.  (N.  Y.)  164; 

as  bank-notes.    Mason   v,  Waite,    17  Gobdenow  v.  Snyder,  3  Greene  (Iowa) 

Mass.  560;  Shepard  v.  Palmer,  6  Conn.  599. 

95;  or  a  set-o£f  of  a  debt  due  from  the  8.   JV^st   Virginia,  —  Thompson    v, 

defendant.  Ward    v.    Evans,    2     Ld.  Thompson,  5  W.  Va.  190;  Jackson  v. 

Raym.  928;  or  goods.  Hook  v,  Boteter,  Hough,  38  W.  Va.  236. 

3  Har.  &  M.  (Md.)  348;  or  even  land,  ///t»<'t>.— Larminie  v,  Carley,  114  111. 

Randall  v.  Rich,  11  Mass.  494.  196;   Wild   v.  Fry,  45  111.   App.   276; 

Prttumption  of  Salt. — After  the  lapse  Dorsey  v.  Williams,  48  111.  App.  386. 

of  a  reasonable  time  for  converting  Maryland. — Chapman  v.  Williams, 

agricultural  products  into  money,  an  7  Har.  &  J.  (Md.)  157. 

action  for  money  had  and   received  New  Mexico, — Board  of  Education  v. 

will  lie  to  recover  a  debt  which  by  ex-  Robinson  (N.  Mex.,  1893),  34  Pac.  Rep. 

press  contract  is  made  payable  out  of  295. 

the  proceeds  of  such  property.     Bar-  Michigan,  —  Murphy   v,    Craig,    76 

field  V,  McCombs,  89  Ga.  799.    A  liter  ^  Mich.  155. 

when  the  defendant  has  not  held  the  Vermont, — Doon  v,  Ravey,  49  Vt. 

goods  long  enough  to  raise  a  presump-  293. 

tion  of  their  sale.     Moody  v.  Walker,  New  York, — Gould  v,  Lipman  (City 

89  Ala.  619.  Ct.),  21  N.  Y.  Supp.  464;  Roberts  v, 

Faetori. — After  the  lapse  of  a  rea-  Ely,  113  N.  Y.  128;  Chapman  v.  Forbes, 

sonable   time  from  the  receipt  of  the  123  N.  Y.  532;  Sharp  v.  Rose  (Supreme 

goods  and  a  neglect  to  account  for  Ct.),  ao  N.  Y.  Supp.  826. 

them,    the   fair  presumption  is  that  South  Carolina, — Drake]  v,  Whaley, 

they  have  been  sold  and  the  money  35  S.  Car.  187. 

received  for  them,  and  an  action  for  Massachusetts, — Jackson  v.  Mayo,  11 

money  had  and  received  may  be  main-  Mass.  147;  Hall  v,  Marston,  17  Mass. 

tained.      Eaton  v.  Welton,  32  N.  H.  575;    Claflin    v,    Godfrey,    21     Pick. 

353;  Clark  V,  Moody,  17  Mass.   145;  (Mass.)   6;    Goreley    v.    Butler,    147 

Patton  V.  Bell,  141  Mass.  197:  Langley  Mass.  8. 

V,   Sturtevant,   7   Pick.   (Mass.)    214;  Florida, — Hunter  v,  Wilson,  21  Fla. 

Peterson  v.  Poignard,  8  B.  Mon.  (Ky.)  250. 

310;    Brown    v,    Holbrook,   4    Gray  Missouri, — Winningham  v.  Fancher, 

(Mass.)  102;  Read  v,  Bertrand,  4  Wash.  52  Mo.  App.  458;  Fisher  v.  During,  53 

(U.  S.)   514;    Schee  v.   Hassinger,   3  Mo.  App.  548. 

Binn.  (Pa.)  325.     And  the  real  owner  Michigan. — Walker    v,   Conant.   65 

may  bring  an  action  for  money  had  Mich.  194;  Coon  v,  Anderson  (Mich., 

and   received  against  a  factor  who,  1894),  59  N.  W.  Rep.  607;  Blackwood 

with  knowledge  of  his  ownership,  has  v.  Brown,  34  Mich.  4. 

sold  goods  consigned  in  the  name  of  a  Delaware,  —  Wright    v,   Wright,    a 

third  party.     Potter  v.  Van  Norman,  Harr.  (Del.)  350. 

73  Wis.  339.  Indiana, — Teegarden  v,  Lewis  (Ind., 

A  count  for  goods  sold  and  delivered  1893),  35  N.  E.  Rep.  24. 

will  not  lie  in  such  a  case.     Brown  v.  Pennsylvania, — Shaw  v,  Betts  (Pa., 

Holbrook,  4  Gray  (Mass.)  102;  Berk-  1886),  4  Atl.  Rep.  731. 

shire   Glass   Co.  t^.  Wolcott,  2  Allen  United  States, — Orman  v.  North  Ala- 

(Mass.)  327;  Ayres  v.  Sleeper,  7  Met.  bama  Development  Co.,  53  Fed.  Rep. 

(Mass.)  45;    Hull    V,   Richardson,    4  469. 
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(b)  Moncj  Paid  uiidar  Claim  of  Bigbt^It  does  not  lie,  however,  fot 
money  paid  by  the  plaintiff  which  is  claimed  of  him  as  payable 
in  point  of  honor  and  honesty,  although  it  could  not  have  been 
recovered  from  him  by  any  course  of  law.* 

(0)  Honej  Paid  by  Mituk*.  ato. — The  count  for  money  had  and  re- 
ceived  is  sustainable  where  money  has  been  paid  by  mistake,* 

PlaintiirB  Titla. — It  makes  no  differ-  take  as  to  the  construction  of  a  will, 
ence  whether  the  plaintiflTs  title  be  Northrop  r.  Graves,  19  Conn.  548. 
legal  or  equitable.  Thompson  v.  But  where  the  mistake  has  been  made 
Thompson,  5  W.  Va.  190;  Phelps  v.  in  the  consideration  of  a  •ufritten  contract 
Hubbard,  59  111.  79.  Accordingly  and  the  plaintiff  has  paid  no  more 
where  two  persons  having  a  joint  op-  than  the  price  in  the  contract,  he  cau- 
tion for  the  purchase  of  real  estate  not  recover  under  this  count.  Boyce 
contract  to  complete  the  purchase  and  v.  Wilson,  32  Md.  122.  Nor  can  money 
to  share  the  profits  of  a  sale  by  them,  paid  for  the  privilege  of  operating  un- 
one  may  recover  from  the  other  his  der  a  certain  patent  which  turned  out 
share  of  the  profits  afterwards  made,  to  be  void  be  recovered  as  money  had 
under  this  count.  Jackson  v,  Emmens,  and  received,  Schwarzenbach  v.  Odor- 
119  Pa.  St.  356.  But  where  a  woman  less  Excavating  Apparatus  Co.,  65  Md. 
conveyed  lands  with  warranty  and,  a  34;  nor  illegal  taxes  paid  knowingly, 
levy  by  a  creditor  of  her  husband  hav-  Rutledge  v.  Price  County,  66  Wis.  35. 
ing  thrown  a  cloud  on  the  title,  depos-  Hiitake  of  Law. — Money  voluntarily 
ited  with  B  the  consideration  money,  paid  with  a  full  knowledge  of  the 
"  to  remain  with  him  as  collateral  to  facts,  upon  the  ground  that  the  pay- 
said  warranty  for  a  reasonable  and  ment  was  made  under  a  misapprehen- 
satisfactory  time;"  and  subsequently,  sion  of  the  legal  rights  and  obliga- 
after  the  decease  of  the  grantee,  etc.,  tions  of  the  party ,  cannot  be  recovered, 
she  demanded  the  money  of  B,  and  on  Birkhauserv.Schmitt,45Wis.3i6:  Mor- 
his  refusal  to  comply  brought  suit  in  ris  v.  Baltimore, 5  Gill  (Md.) 244;  Lester 
assumpsit  for  money  had  and  received,  v,  Baltimore,  29  Md.  415;  Potomac  Coal 
— it  was  held  that  the  action  could  not  Co.  r.  Cumberland,  etc.,  R.  Co.,  38  Md. 
be  maintained,  as  a  bill  in  equity  was  226;  Lamborn  v,  Dickinson  County,  97 
the  proper  remedy.  Ramsdell  v.  But-  U.  S.  181;  U.  S.  Bank  v.  Daniel,  12 
ler,  60  Me.  216.  And  see  Chaffee  v.  Pet.  (U.  S.)  32;  Elliott  v,  Swartwout, 
Franklin,  11  R.  I.  578.  10  Pet.  (U.  S.)i54;  Sharp  v.  Carthage, 

1.  Moses  t'.  Macpherlan, 2  Burr.  1012;  48  Mo.  App.  26;  Clarke  v.  Dutcher,  9 
Bennett  v.  Connelly,  103  111.  50:  Barr  Cow.  (N.  Y.)  674;  Mowatt  v,  Wright, 
V.  Craig,  2  Dall.  (Pa.)  151,  and  cases  i  Wend.  (N.  Y.)355;  Wilde  v.  Baker, 
cited  above.  14  Allen  (Mass.)  349;  Oil  Well  Supply 

2.  De  Voin  v.  De  Voin,  76  Wis.  66;  Co.  v.  Exchange  Nat.  Bank,  131  Pa. 
Norton  v.  Bohart,  105  Mo.  615;  Stan-  St.  100;  Harvey  v.  Girard  Nat.  Bank, 
ley  Rule,  etc.,  Co.  v,  Bailey,  45  Conn.  119  Pa.  St.  212;  Knobbs  v.  Hall,  i 
464;  Mowatt  V,  Wright,  i  Wend.  (N.  Esp.  84;  Fullam  v,  Down,  6  Esp.  26. 
Y.)  355;  George's  Creek  Coal,  etc..  But  see  Northrop  t^.  Graves,  19  Conn. 
Co.  V.  Allegany  County,  59  Md.  255;  548;  Ashbrook  v,  Watkins,  3  T.  B. 
Baliin  irc,  etc.,  R.  Co.  v,  Faunce,  6  Mon.  (Ky.)  82;  Underwood  v.  Brock- 
Gill  (Md.)  68;  Merchants'  Bank  r/.  man,  4  Dana  (Ky.)  309;  Ray  v.  Ken- 
Bank  of  Commerce,  24  Md.  12;  Citi-  lucky  Bank,  3  B.  Mon.  (Ky.)  514;  Louis- 
zens'  Bank  v,  Grafflin,  31  Md.  507;  ville  v,  Henning,  i  Bush  (Ky.)  383; 
Garland  v.  Salem  Bank,  9  Mass.  408;  Covington  v,  Powell,  2  Mete.  (Ky.) 
Trecy  v,  Jefts,  149  Mass.  211;  Wilson  228.  See  tit.  Payments,  Am.  &  Eng. 
V,  Barker,  50  Me.  447;  Lane  v.  Pere  Ency.  Law. 

Marquette   Boom   Co.,  62    Mich.   63;        Aot  Indnoed   by  Miireprwntation. — 

Noyes  v.  Parker,  64  Vt.  379;  Varnum  However,  if  a  man  act  under  a  mis- 

V,   Highgate,  65  Vt.  4x6;    Horton  v,  take  of  law  occasioned  by  the  repre- 

Harbridge,  127  Pa.  St.  11.  sentations  of  the  other  party,  he  can 

Ezeoutort  voluntarily  paying  a  leg-  be  relieved  as  in  a  mistake  of  fact, 

acy  through  mistake  as  to  sufficiency  Drew  v,  Clarke,  Cooke  (Tenn.)  374; 

of  assets  may  recover,  Buchanan  v,  Whelen's  Appeal,  70  Pa.  St.  410;  Union 

Pue,  6  Gill  (Md.)  112;  or  under  a  mis-  Bank  v,  U.  S.  Bank,  3  Mass.  74. 
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or  upon  a  consideration  which  happens  to  fail;*  or  for  money 

Foreign  Laws. — Ignorance  of  the  law  ingale,  2  Esp.  639.     Contra  in  absence 

of  a  foreign  country  or  of  another  of  fraud  or  warranty.  Dorsey  v,  Jaclc- 

state  is  considered  a  mistake  of  fact,  man,   i   S.   &    R.  (Pa.)  42;    Kerr  v. 

Haven  v,  Foster,  9  Pick.  (Mass.)  112.  Kitchen,  7  Pa.  St.  486. 

1.  Sharp  V.  Carthage,  48  Mo.  App.  26;  Void  Contracts.— Consideration  money 

Evans  v.  Givens,  22  Fla.  476;  Frank-  of  void  contracts  may  be  recovered  as 

lin  V.  Long,  7  Gill  &  J.  (Md.)407;  Paul  money  had  and  received.     Congress, 

V.   Kenosha,  22  Wis.   266;  Lawton  v,  etc.,  Spring  Co.  v.  Knowlton,  103  U. 

Howe,  14  Wis.  241;   Keller  v.  Ober-  S.  49;  Gwin  v.  Smur,  49  Mo.  App.  361 ; 

reich,67  Wis.  282;  Lunt  V.  Wrenn,  113'  Maryland    Hospital    v.    Foreman,   29 

111.   168;   Tyler  v,   Bailey,  71  111.  34;  Md.  524;  Nelson  v.  Shelby  Mfg.,  etc., 

Devinev.  Edwards,  87  111.  177.  Co.,  96  Ala.   515;  Smith  v.  Smith,  28 

WorthleesneM  does  not    amount  to  N.  J.  L.  208;  Force  v.  Dutcher,  iS  N. 

failure  of  consideration.  Coil  v.  Pitts-  J.  Eq.  401 ;  Northwestern  Union  Packet 

burgh  Female  College,  40  Pa.  St.  439.  Co.  v,  Shaw,  37  Wis.  655;  Tucker  v. 

Partial    Failure    of    Consideration. —  Grover,  6oWis.  233;  Brandeis  z^.  Neu- 

Where    a    stock  of    goods,   together  stadtl,  13  Wis.  142. 

with  the  furniture  and  fixtures,  in  a  Loan    to    Corporation    Ultra  Vires. — 

store   is  sold   for  a  gross  sum,  and  Money  loaned  to  a  corporation  to  be 

there  is  a   failure  of  title  as  to   the  repaid  in  preferred  stock  to  be  subse- 

fixtures,  the  purchaser  cannot  main-  quently  issued  may  be  recovered  back  ' 

tain  an  action  for  money  had  and  re-  where  the  corporation  had  at  the  time 

ceived  to  recover  back  a  portion   of  of  the  loan   no  power  to  issue  such 

the  purchase  money  on  the  ground  of  stock,  although  such  power  has  been 

a    partial    failure    of     consideration,  granted  to  the  corporation  before  the 

Smart  v.  Gale,  62  N.  H.  62.     See  also  trial  of  the  action.    Anthony  v.  House- 

Deyo  V.  Ferris,  22  111.  App.  154;  Perry  hold  Sewing  Machine  Co.,  16  R.  I.  571. 

V,  Hale,  143  Mass.  540;   Montgomery  Illegal  Contraots. — Where  the  illegal 

V,  Forbes,  148  Mass.  249;  Schwarzen-  contractstill  remains  executory, money 

bach  V.  Odorless  Excavating  Appara-  paid  under  it  may  be  recovered  under 

tus  Co.,  65  Md.  34;  Colville  v,  Besly,  this  count,  Taylor  v.  Bowers,  i  Q.  B. 

2  Den.  (N.  Y.)  139;  Minturn  v.   Main,  Div.  291;  Tappenden  v,  Randall,  2  B. 

7  N.   Y.   220;    Lyon   v.    Bertram,   20  &  P.  467;  Hastelow  v.  Jackson,  8  B.  & 

How.  (U.  S.)  149;  Phoenix  Mut.  Ins.  C.  221;  Lacaussade  v.  White,  7  T.  R. 

Co.  V,   Baker,  85  111.  410;  Blackburn  535;    Congress,  etc..   Spring    Co.    v. 

V.  Smith,  2  Exch.  783.  Knowlton,  103  U.  S.  49;   Morgan  v. 

Real  Property — DefeotiTe  Title,  eto. —  Groff,  4  Barb.  (N.   Y.)  524;    Lowell 

Money  paid  for  real  estate,  where  title  v,    Boston,    etc.,    R.    Co.,    23    Pick, 

proves  defective  or  there  has  been  any  (Mass.)  24;  McDonough  v.  Webster, 

material  misrepres^ntationorimproper  68  Me.  530;  but  not  where  the  contract 

description  made  by  the  vendor  him-  has  been  executed,  Harris  v.  Runnels, 

self,  his  agent,  or  his  auctioneer  em-  12  How.  (U.  S.)  80;  Coppell  v.  Hall,  7 

ployed  to  sell,  may  be  recovered  under  Wall.  (U.  S.)  542;  Salsbury  v,  Falk,  28 

this  count.      3  Comyn   on  Contracts,  111.  App.  297;  Myers  v,  Meinrath,  loi 

p.  304;  Gunby  v,  Sluter,  44  Md.  247;  Mass.  366;  Mareau  z^.  Longley,  21  Me. 

Bernei  t'.  Baltimore,  56  Md.  360:  Gwin  26;   Jacobs  v,  Stokes,  12   Mich.    381; 

V,  Smur,  49  Mo.  App.  361;    Price  v,  Liness  z/.  Hesing,  44  111.  113;  Arter  z/. 

Reed,  38  Mo.  App.  489;  Daly  v,  Bern-  Byington,  44  111.  468.     But  see  Oscan- 

stein  (N.  Mex.,  1892),  28  Pac.  Rep.  64;  yan   v,  Winchester  Repeating  Arms 

Shephard  v.  Little,  14  Johns.  (N.  Y.)  Co.,  103  U.  S.  268. 

210:  Wilkinson  v,  Scott,  17  Mass.  249;  Illegality   Collateral.  —  But    if    the 

Butler  V.    Lee,   11  Ala.   885:   Bier  v.  foundation  of  the  suit  is  something 

Smith,   25  W.   Va.   830;    Mecklen   v,  collateral   to   the   illegal    contract  or 

Blake,  22  Wis.  495;  Terry  z^.  Allis,  16  transaction,   and   the  plaintiff   is  not 

Wis.  478;  ToUenson  v,  Gunderson,  i  obliged  to  resort  to  this  in  order  to 

Wis.  113;  Watson  v.  Woolverton,  41  maintain  the  suit  or  derive  any  aid 

111.    241:   Demesmey  v,   Gravelin,    56  from  it,  the  illegality  of  the  original 

111.  93;  Trinkle  v.  Reeves,  25  111.  197;  transaction  is  not  a  defense  to  the  suit. 

Laflin  V.  Howe,  112  111.  253;  Norfolk  V.  State  v.  Baltimore,  etc.,  R.   Co.,  34 

Worthy,  iCamp.  337;  Farrar  v.  Night-  Md.  363;  McBlair  v.  Gibbes,  17  How. 
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obtained  through  imposition,  extortion,  or  oppression,  or  an 
undue  advantage  taken  of  the  plaintiff's  situation,  contrary  to 
the  laws  made  for  the  protection  of  persons  under  those  cir- 
cumstances.^ 

(U.  S.)  232;  Brooks  v\  Martin,  s  Wall,  ceiver  to  retain  the  anm  paid  above 

(U.  S.)  70;  Tennant  v,  Elliott,  i  B.  ft  legal  interest,  and  no  other  proof  of 

P.  3;    Farmer  v.  Russell,   i  B.  &  P.  duress  or  oppression  is  necessary  than 

296;  Thompson  v,  Thompson,  7  Ves.  such  as  is  involved  in  the  act  itself  of 

473;  Smith  V,  Cuff,  6  M.  &  S.  160.  See  taking  the  money  under  an  usurious 

tit.  Illegal  Contracts,  Am.  &  Eng.  contract,  and  the  excess  may  be  re- 

Ency.  Law.  covered  as  money  had  and  received. 

1.  Compulsory  Paymsnts.  —  A  party  Scott  v.  Leary,  34  Md.  389;  Philan- 
may  maintain  an  action  for  money  had  thropic  Bldg.  Assoc,  v,  McKnight,  35 
and  received  to  recover  back  money  Pa.  St.  470;  Thomas  v.  Shoemaker,  6 
paid  on  an  illegal  demand,  provided  W.  &  S.  (Pa.)  183;  Porter  v.  Mount, 
such  payment  were  compulsory.  But  41  Barb.  (N.  Y.)  561 ;  Williams  v. 
a  payment  is  not  to  be  considered  as  Wilder,  37  Vt.  613;  Webb  v.  Wilshire, 
compulsory  unless  made  to  emanci-  19  Me.  406;  Wood  v.  Lake,  13  Wis.  84; 
pate  the  person  or  property  from  an  Fay  v,  Lovejoy,  20  Wis.  403;  Brown- 
actual  existing  duress,  imposed  upon  ing  v,  Morris,  Cowp.  790.  And  even 
it  by  the  person  to  whom  the  money  when  the  contract  was  not  originally 
is  paid.  Knobbs  v.  Hall,  i  Esp.  84;  tainted  with  usury,  and  when  no  such 
Ashmole  v.  Wainright,  2  Q.  B.  837,  42  taint  enters  into  its  renewal,  the  pay- 
E.  C.  L.  836;  Irving  v,  Wilson,  4  T.  R.  ment  of  money  as  usury,  eo  ncmine, 
486;  Cartwright  V.  Rowley,  2  Esp.  723 ;  is  the  consummation  of  an  unlawful 
Smith  V.  Cuff,  6  M.  &  S.  160;  Christ  payment,  and  may  be  recovered  back 
Church  Hospital  v,  Philadelphia  whether  the  debt  is  paid  or  not.  It 
County,  24  Pa.  St.  229;  Sartwell  v.  has  no  connection  with  the  original 
Horton,  28  Vt.  370;  Harrison  Mach.  contract  or  security  whatever,  and  the 
Works  V,  Coquillard,  26  111.  App.  513;  right  to  retain  it  is  in  no  way  affected 
Bradford  v.  Chicago,  25  111.  349;  by  any  proceedings  had  in  regard  to  the 
Chandler  v.  Sanger,  114  Mass.  364;  original  security.  Grow  v,  Albee,  19 
Union  Pac.  R.  Co.  v.  Dodge  County,  Vt.  540;  Johnson  v.  Johnson,  11  Mass. 
98  U.  S.  544;  Swift  v.  U.  S.,  Ill  U.  S.  359;  Simpson  v.  Warren,  15  Mass.  460; 
22;  Raedich  v.  Hutchins,  95  U.  S.  213;  Gaither  v.  Georgetown  Farmers',  etc., 
Baltimore  v.  Lefferman,  4  Gill  (Md.)  Bank,  i  Pet.  (U.  S.)  43.  See  tit. 
425;  Myers  v.  Smith,  27  Md.  112;  Usury.  Am.  &  Eng.  Ency.  Law. 
Await  V.  Eutaw  Bldg.  Assoc.,  34  Md.  Judgnont  Babsoquontly  Bortrssd.  — 
437;  Potomac  Coal  Co.  v.  Cumber-  The  declaration  should  be  framed 
land,  etc.,  R.  Co.,  38  Md.  229;  Cahaba  under  this  count  to  recover  money 
V.  Burnett,  34  Ala.  406;  Brumagim  v.  paid  on  a  judgment  afterwards  re- 
Tillinghast,  18  Cal.  271;  Claflin  v.  Mc-  versed.  Lewis  v.  Hull,  39  Conn.  116; 
Donough,  33  Mo.  416;  Mays  v.  Cin-  2  Greenl.  Evid.  sec.  121;  Green  v, 
cinnati,  i  Ohio  St.  277.  See  tits.  Pay-  Stone,  i  Har.  ft  J.  (Md.)  405;  Kalm- 
MBNTS,  Duress,  Am.  ft  Eng.  Ency.  bach  v.  Foote,  79  Mich.  236;  Cum- 
Law.  mings  v,    Noyes,   10  Mass.   433,  and 

Paymont   uador  Frotoit,  ote.  —  Pay-  cases  cited;  Hosmer  v.  Barret,  2  Root 

ments  made  under  protest  can  be  re-  (Conn.)  156;   Owings  v,   Owings.  10 

covered,   Judd  v.  Fox  Lake,  28  Wis.  Gill  ft  J.  (Md.)  267;    U.   S.  Bank  v. 

583;  Parcher  v.  Marathon  County,  52  Washington   Bank,  6   Pet.  (U.  S.)  8; 

Wis.  388;  or  payments  made  to  secure  iEtna  Ins.  Co.  v.  Aldrich,  38  Wis.  107; 

the  release  of  one  under  arrest  for  a  Mann  v.  iEtna  Ins.  Co.,  38  Wis.  114; 

false  criminal  charge,    Heckman    v.  Chapman    v.    Sutton,    68    Wis.    657; 

Swartz,   64  Wis.   48;    but    not   when  Clayes  v.  White,  83  111.  540;  Field  v. 

charge   merely    doubtful,    Mayer    v.  Anderson,  103  111.  403. 

Hoffman,  67  Wis.  657.     See  tit.  Pay-  But  Money  Paid  on  an  SzoomtioB  is- 

MBNTS,  Am.  ft  Eng.  Ency.  Law.  sued  upon  a  judgment  of  a  court  of 

Usury. — ^The  payment  of  usurious  competent  jurisdiction  cannot  be  re- 
interest  is  not  a  voluntary  payment  in  covered  back  in  assumpsit,  although 
any  such  sense  as  to  entitle  the  re-    it  is  afterwards  discovered  that  the 
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(2)  Privity  Necessary. — Although  this  count  is  commonly  said 
to  be  equally  remedial  with  a  bill  in  equity,  there  must  be  some 
privity  existing  between  the  parties  in  relation  to  the  money 
sought  to  be  recovered.*  The  money  recoverable  must  have  been 
originally  received  by  the  defendant  to  the  plaintiff's  use,*  or,  at 
the  time  of  the  action  brought,  it  should  have  belonged  to  the 
plaintiff,  and  not  to  the  defendant  in  his  own  right.' 

Aotoal  Saoeipt  Voootiary — Monoy  BaodYod  by  Bofondant. — There  can  be  no 
recovery  unless  it  be  shown  that  the  money  has  been  received  by 
the  defendants  or  their  agent.^ 

money  was  not  due.     Gordon  v.  Balti-  Illinois, — Neill    v.  Chessen,    15    111. 

more,    5    Gill    (Md.)  231;    Finnel    v,  App.  266;  Bloomer  </.  Denman,  12  111. 

Brew,  81    Pa.  St.   362;    Federal   Ins.  240;  Drovers*  Nat.    Bank  v.  O'Hare, 

Co.  V.  Robinson,  82  Pa.  St.  357;  Corey  18  111.  App.  182. 

V.  Webber,  96  Mich.  357.  United   States, — National    Bank    v. 

Money  CoUectod  nndor  Doorea  SoTorsod.  Grand  Lodge,  98  U.  S.  123. 

— Assumpsit   will  not   lie  against  an  2.  Thus  it  was  held  that  there  was  no 

attorney  for  money  collected  under  a  suflScient   privity  where  a  reward  of- 

decree  subsequently  reversed.   Wright  fered  was    paid  to  the  wrong  person, 

V.  Aldrich,  60  N.   H.   161;    Green  v,  and  the  rightful  claimant  sued  the  one 

Miller,  84  Va'.  913.  who   had  received   the   money.     Ser- 

Invalid  Attaohment. — It  will  lie,  how-  geant  v.  Stryker,  16  N.  J.   L.  464,  32 

ever,  for  money  held  under  an  invalid  Am.   Dec.  296.     See  also  Rushville  v, 

attachment  against  the  attaching  of-  President,  etc.,  39  111.  App.  503;  But- 

ficer.     Allen  v.  Wright,  134  Mass.  347.  terworth    v.    Gould,    41    N.    Y.    450; 

1.  England, — Marlowe  v.  Brown,  16  Patrick    v.    Metcalf,    37    N.    Y.    332; 

M.  &W.  128.  Hathaway    v,  Cincinnatus,  62  N.  Y. 

New  Mexico, — Board  of  Education  444;    Moore  v,   Moore,  127  Mass.  22; 

V,  Robinson  (N.  Mex.,  1893),  34  Pac.  Goreley  v.  Butler,  147  Mass.  8;  Corey 

Rep.  296.  V,  Webber,  96  Mich.  357. 

.    Massachusetts, — Kelley  v,   Lindsey,  Money  Misapplied. — Where  the  payee 

7  Gray  (Mass.)  287;    Allen   v.  South  of  a  promissory  note  has  placed  it  for 

Boston  R.    Co.,  150  Mass.  200;  Mer-  collection  in  the  hands  of  an  agent, 

chants'  Ins.  Co.  v,  Abbott,  131  Mass.  who   has,   in   turn,  placed   it    in  the 

397;  Perry  v.  Hale,  143  Mass.  540.  hands  of  a  third  person,  who  has  made 

Wisconsin, — Sterling    v.    Ryan,    72  the  collection  and  misapplied  the  pro- 

Wis.  36.  ceeds,   an  action    by   the    payee    for 

New    York,  —  Cobb    v.    Curtiss,    8  money  had  and  received  lies  against 

Johns.  (N.Y.)  470.  such  third  person.      Harrison   Mach. 

New  Hampshire, — Allen   v.   Wood-  Works  v,  Coquillard,  26  111.  App.  513; 

ward,  22  N.  H.  544.  Crosby  v,  Clark  (Supreme  Ct.),  30  N.Y. 

Michigan, — Bull    v,    Brockway,    48  Supp.  329. 

Mich.  523;  Walkers.  Conant,  69  Mich.  8.  State  v,  Baltimore,  etc.,  R.  Co.,  34 

321.  Md.  379:  Illinois  Trust,  etc..  Bank  v, 

Missouri, — Schuster  v.  Kansas  City,  Felsenthal,  26  III.  App.  624;  Daven- 

etc,   R.  Co.,  60  Mo.   290;  Garrett  v,  port  v.   Gear,  3   III.   495;    People   v, 

Conklin,  52  Mo.  App.  654.  Steele,  103  111.  467;  Westcott  v.  Sharp, 

Pennsylvania. — Stoudt   v.  Hine,    45  50  N.  J.  L.  392;  Snodgrass  v,  Coulson, 

Pa.  St.  30;  Hopkins  v.  Beebe,  26  Pa.  90  Ala.  347;  Estes  v.  Thompson,  9oGa. 

St.  85;  Wells  V,  Stewart.  5  Binn.  (Pa.)  698. 

325:  Allen  V,  Irwin,  i  S.  &  R.  (Pa.)  549.  4.  Coates  v,  Bainbridge,  5  Bing.  58, 

Maine, — Calais  v,  Whidden,  64  Me.  15  E.  C.  L.  368;  Brent  v,  Davis,  9  Md. 

249;  Lewis  V,  Sawyer,  44  Me.  332.  217;  Isom  v,  Johns,  2  Munf.  (Va.)  272; 

New  Jersey, — Westcott  v.  Sharp,  50  Rush  v.  Good,  14  S.  &  R.  (Pa.)  226. 

N.    J.   L.   392;  Nolan   v,    Manton,  46  But   see   Floyd  v.  Day,  3  Mass.  403; 

N.  J.  L.  231.  Randall  v.  Rich,  11  Mass.  494;  Emer- 

Georgia,  —  Whitehead     v.    Peck,    i  son  v,   Baylies,   19   Pick.  (Mass.)  55; 

Kelly  (Ga.)  140;  Crews  v.  Heard,  7  Ga.  Appleton  v,  Bancroft,  10  Met.  (Mass.) 

60.  237. 
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(3)  As  a  Waiver  of  Tart. — One  whose  goods  have  been  taken 
from  him  or  detained  unlawfully,  whereby  he  has  a  right  to  an 
action  of  trespass  or  trover,  may,  if  the  wrongdoer  sell  the  goods 
and  receive  the  money,  waive  the  tort,  affirm  the  sale,  and  re- 
cover the  value  of  it  under  this  count.*     See  article  ELECTION  OF 

Remedies. 

VeoMiity  of  Gontraetmfti  StUtioa. — The  plaintiff  cannot,  however, 
waive  tort  and  proceed  in  assumpsit  unless  there  be  a  contract, 
express  or  implied.* 

1.  Massachusetts, — Jones  v.  Hoar,  5        And  an  action  of  assumpsit  will  lie 

Pick.  (Mass. )  290;  Gilmore  v.  Wilbur,  for  negligence  In  performing  under- 

12  Pick.  (Mass.)  120;  Miller  v.  Miller,  takings   requiring  skill  and    fidelity, 

7  Pick.  (Mass.)  133:  Lamb  ».   Clark,  Zell  v.  Dunkle,  156  Pa.  St.  353;  Rce- 

5  Pick.  (Mass.)  193;  Bigelow  v.  Jones,  side  v.  Reeside,  49  Pa.  St.  322;  Stimp- 

10  Pick.  (Mass.)  161;  Brown  v.  Hoi-  son   v.  Sprague,  6  Me.   471;  Ellis  v. 

brook,  4  Gray  (Mass.)  102.  Henry,  5  J.  J.  Marsh.  (Ky.)248;  Church 

Mississippi. — M boon  z/.  Greenfield,  52  ».    Mumford,    11   Johns.   (N.  Y.)  479; 

Miss.  434;  Isaacs  V.  Hermann,  49  Miss.  Varnum   v.  Martin,  15  Pick.   (Mass.) 

449.  440;  Dickinson  v.  Winchester,  4  Cush. 

North  Dakota, — Braithwaite  v.  Aiken  (Mass.)  115;  but   not  for  a  mere  de- 

(N.  Dak.,  1893),  56  N.  W.  Rep.  133.  tention  or  loss  by  negligence,  Satter- 

Pennsylvania. — Willet  v,  Willet,  3  lee  v.  Melick,  76  Pa.  St.  62;  nor  to  re- 
Watts  (Pa.)  277;  Gray  v,  Griffith,  10  cover  property  wrongfully  withheld 
Watts  (Pa.)  431;  McCullough  v,  Mc-  from  the  owner.  Creel  v.  Kirkham,  47 
Cullough,  14  Pa.  St.  295;  Pearsoll  ».  111.  344;  Johnston  z^.  Salisbury,  61  III. 
Chapin,  44  Pa.  St.  9;  Bethlehem  316;  Barlow  v.  Stalworth,  27'Ga.  517; 
Borough  V,  Perseverance  Fire  Co.,  81  Tolan  v.  Hodgeboom,  38  Mich.  624. 
Pa.  St.  445.  Based  on  Benefit  Becelved. — The  tort 

Vermont. — Stearns  v.  Dillingham,  22  feasor  must  have  received   benefits  of 

Vt.  624;  Kidney  v.  Persons,  41  Vt.  386;  some  kind,  either  by  sale  or  by  reten- 

Center  Turnpike  Co.  v.  Smith,  12  Vt.  tion  of  the  converted  property,  or  in 

212.  some  other  manner.     Home  v,  Man- 

Michigan, — Watson     v.     Stever,    25  delbaum,    13  111.  App.  607;    Webster 

Mich.  387;  Tuttlev.  Campbell,  74 Mich,  v,   Drinkwater,  5  Me.  319;  Norden  9. 

652.  Jones,  33   Wis.  600;  Hill  v.   Davis,  3 

Maine. — Richardson  v.  Kimball,  28  N.  H.  384;  Stockett  v.  Watkins,  2  Gill 

Me.    463;   Webster   v.   Drinkwater,    5  &  J.     (Md.)  326;  Barker  v.  Cory,  15 

Me.   319,   17  Am.   Dec.   238;  Gardiner  Ohio  St.  9. 

Mfg.  Co!  V.  Heald,  5  Me.  381;  Balch  v.        Property    ConTerted     into    Money. — 

Patten,  45  Me.  41.  And  the  property  must  have  beencon- 

New  York. — Wisner   v.  Bulkley,   15  verted  into  money  or  money's  worth. 

Wend.  (N.  Y.)32i;  Ripley  v.  Gelston,  or  there  must  have  been  a  promise  to 

9  Johns.  (N.  Y.)  201.  pay.     Morrison  v.  Rogers,  3  III.  317; 

West  Virginia. — Maloney  z/.  Barr,  27  Kellogg  v.  Turpie,  93  111.   265;  John- 

W.  Va.  381.  ston  v.  Salisbury,  61  111.  316;  Mann  v. 

Wisconsin. — Rawson    Mfg.    Co.    v.  Locke,  11  N.  H.  246;  Page  v.  Babbitt, 

Richards,  69  Wis.   643;  Potter  v.  Van  21   N.  H.  389;  Allen  v.  Woodward,  22 

Norman,  73  Wis.  339.  N.   H.  544;  Smith  v.  Smith,  43  N.  H. 

Illinois. — Dickinson    v.  Whitney,    9  536;  Balch  v.  Patten,  45  Me.  41;  An- 

111.   406;  Staat  V.   Evans,   35  111.   455;  droscoggin  Water  Power  Co.  v.  Met- 

De  Clerq  v.  Mungin,  46  111.   112;  Mc-  calf,  65  Me.  40;  Emerson  v.  McNamara, 

Intyre  v.  Thompson,  14  111.  App.  554-  4'  Me.  565. 

New  Hampshire. — Smith  «/.  Hatch,  46         2.  Com.  v.   Press  Co.,   156  Pa.   St. 

N.   H.   146;  Carleton  v.  Haywood,  49  516;  Boyer  v.  Bullard,  102  Pa.  St.  555; 

N.   H.  314;  Mann  v.  Locke,   11  N.  H.  Bethlehem     Borough     v.     Persever- 

246:  Woodbury    v.    Woodbury,  47  N.  ance  Fire  Co.,  81  Pa.   St.  445;  Weiler 

H.  22:  Smith  V.  Smith,  43  N.   H.  536.  v.  Kershner,   109  Pa.  St.  219;  Watson 

Alabama.— W\\\^x  v.   King,   67  Ala.  v.  Stever,   25  Mich.  386;  Newmarket 

575;  Pike  r.  Bright,  29  Ala.  332.  Mfg.    Co.   v.   Coon,    150    Mass.    566; 
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nnallty  of  Xloetion. — If  the  plaintiff  waives  the  tort  and  elects  to 


Jones  V,  Hoar,  5  Pick.  (Mass.)  285; 
Allen  V,  Woodward,  22  N.  H.  544; 
Wyman  v,  Banton,  66  Me.  171;  Inger- 
soll  V.  Moss,  44  111.  App.  72.  But  see 
Alderson  v.  Ennor,  45  111.  12S.  The 
use  and  possession  or  conversion  of 
personal  property  will  not  sustain  an 
implied  assumpsit.  Ladd  v.  Rogers, 
II  Allen  (Mass.)  209;  Hills  v.  Snell, 
104  Mass.  173.  But  one  upon  whose 
land  another  has  turned  bis  cattle  may 
waive  the  tort  and  sue  for  the  value 
of  the  pasturage.  Norden  v,  Jones, 
33  Wis.  600.  And  where  a  tort  arises 
out  of  a  transaction  ex  contractu^  the 
onlv  remedy  of  the  party  injured  is  by 
action  ex  contractu,  unless  there  was 
actual  fraud.  Ring  v,  Ogden,  45  Wis. 
303.  See  also  Kimble  v,  Carothers, 
81  Pa.  St.  494. 

Cnred  by  "Verdict. — If  the  plaintiff  sue 
in  assumpsit,  where  strictly  only  an 
action  of  tort  would  lie,  and  obtains 
judgment,  the  judgment  will  de- 
termine the  matters  in  issue  as  con- 
clusively as  though  the  proper  action 
had  been  brought.  Jennings  v.  Shel- 
don, 44  Mich.  92. 

Tenants  in  Common. — Where  tenants 
in  common  sell  and  convey  land,  and 
one  only  receives  the  purchase  money, 
the  other  may  maintain  an  action  of 
assumpsit  against  him  for  money  had 
and  received,  Coles  v.  Coles,  15 
Johns.  (N.  Y.)  158;  Sherman  v.  Bal- 
lon, 8  Cow.  (N.  Y.)  304;  Baker  r. 
Wheeler.  8  Wend.  (N.  Y.)  505;  Munroe 
V.  Luke,  I  Met.  (Mass.)  459;  Jones  v. 
Harraden,  9  Mass.  540;  Brigham  r. 
Eveleth,  9  Mass.  538;  Shepard  v. 
Richards,  2  Gray  (Mass.)  426;  Gardi- 
ner Mfg.  Co.  V.  Heald,  5  Me.  381; 
Richardson  v.  Richardson,  72  Me. 
403;  Hudson  V,  Coe,  79  Me.  83;  White 
V.  Brooks,  43  N.  H.  402;  Irvine  v, 
Hanlin,  10  S.  &  R.  (Pa.)  219;  or  where 
one  takes  more  than  his  share  of  the 
income.  Dyer  v.  Wilbur,  48  Me.  287; 
Buck  V.  Spofford,  31  Me.  34;  Gowen 
V.  Shaw,  40  Me.  56. 

Michigan. — Tenants  in  common  in 
Michigan  may  maintain  assumpsit 
against  their  cotenants  for  a  share  of 
**  crops,"  Loomis  ».  O'Neal,  73  Mich. 
582;  Fiquet  v,  Allison,  12  Mich.  328; 
Coe  V.  Wager,  42  Mich.  49;  McLaugh- 
lin V.  Salley,  46  Mich.  219;  but  not  of 
chattels,  Loomis  v,  O'Neal,  73  Mich. 
582. 

Money  Stolen. — The  count  will  also 


lie  to  recover  stolen  money.  Howe  v, 
Clancey,  53  Me.  130.  And  no  guilt  on 
the  part  of  the  defendant  need  be 
shown.  U.  S.  Express  Co.  v.  Jenkins, 
73  Wis.  471;  Hindmarch  v,  Ho£fman, 
127  Pa.  St.  284. 

Smbeislement.  —  Money  embezzled 
may  be  recovered  by  this  count,  Ma- 
loney  v.  Barr,  27  W.  Va.  381;  even 
against  an  infant  who  has  embezzled 
money,  Shaw  v,  Co£Sn,  58  Me.  254; 
Elwell  V,  Martin,  32  Vt.  217;  Bristow 
V,  Eastman,  i  Esp.  173. 

Forgery. — The  count  will  lie  in  case 
of  forgery,  Jones  v.  Ryde,  5  Taunt. 
488;  Baxter  v,  Duren,  29  Me.  434; 
Manufacturers', etc.,  Banks'.  Gore,  15 
Mass.  75;  Young  v.  Adams,  6  Mass. 
182;  Boardman  v.  Gore,  15  Mass.  331; 
Richards  v.  Killam,  10  Mass.  239; 
Terry  v.  Bissell,  26  Conn.  23;  West- 
cott  V.  Sharp,  50  N.  J.  L.  392;  Com- 
mercial, etc.,  Nat.  Bank  v.  Baltimore 
First  Nat.  Bank,  30  Md.  11;  Buck  v, 
Doyle,  4  Gill  (Md.)  478;  but  not  to 
recover  money  paid  to  an  innocent 
holder  for  value  upon  a  forged  check. 
Hall  V.  Fuller,  5  B.  &  C.  750;  Price 
V.  Neal,  3  Burr.  1354;  Smith  v.  Mer- 
cer, 6  Taunt.  76;  U.  S.  Bank  v, 
Georgia  Bank,  10  Wheat.  (U.  S.)333; 
Levy  V.  U.  S.  Bank,  i  Binn.  (Pa.)  27; 
4  Dall.  (Pa.)  234;  Ft.  Albans  Bank  v. 
Farmers',  etc.,  Bank,  10  Vt.  141; 
Bernheimer  v.  Marshall,  2  Minn.  78. 

Fraud. — Money  procured  by  fraud 
may  be  recovered  under  this  count. 
Billing  V,  Ries,  i  C.  &  M.  26,  41  £.  C. 
L.  20;  Brooks  v.  First  Presbyterian 
Church,  128  Pa.  St.  408;  Mathers 
V.  Pearson,  13  S.  &  R.  (Pa.)  258;  Les- 
tapies  V,  Ingraham,  5  Pa.  St.  71; 
D'Utricht  «/.  Melchor,  i  Dall.  (Pa.) 
428;  Cory  V.  Somerset,  47  N.  J.  L. 
181;  Byard  v.  Holmes,  33  N.  J.  L.  119; 
McKinnon  v.  Vollmar,  75  Wis.  82; 
Fifield  V.  Sweeney,  62  Wis.  204;  Glou- 
cester Bank  v.  Salem  Bank,  17  Mass. 
33;  Wells  V.  Waterhouse,  22  Me.  131; 
Penobscot  R.  Co.  v.  Mayo,  67  Me. 
470;  Burton  v.  Driggs,  20  Wall.  (U. 
S.)i25. 

Stockbrokers. — ^Where  a  broker  buys 
or  sells  contrary  to  his  instructions, 
he  loses  all  lien  on  moneys  deposited 
with  him  as  margins,  etc.,  and  such 
deposits  may  be  recovered  in  an  action 
foivmoney  had  and  received.  Larminie 
V.  Carley,  114  111.  196;  Jones  z/.  Marks, 
40  111.  313;  Oldershaw  v.  Knowles,  loi 


1023 


The  DMlftratioi&.  ASSUMPSIT.  n*  CanaoB  Covati. 

proceed  upon  the  count  for  money  had  and  received,  the  election 
once  made  is  final.^ 

j\  Account  Stated — (i)  What  Necessary  to  Make. — The  mere 
rendering  of  an  account  by  one  party  to  another  is  not  sufficient 
to  make  it  an  account  stated.  For  that  purpose  there  must  be 
either  the  actual  statement  and  adjustment  of  the  account  by  the 
parties,  by  going  over  the  items  together  and  striking  the  bal- 
ance, or  an  admission  by  one  party  of  the  correctness  of  the  bal- 
ance struck  by  the  other,  or  some  other  evidence  to  show  that  the 
party  sought  to  be  charged  has  by  his  language  or  conduct  ad- 
mitted the  correctness  of  the  account.* 

(2)  The  Admission, — The  admission  of  the  correctness  of  the 
balance  struck  must  be  absolute,  unconditional,  and  voluntary,' 
made  by  the  defendant  or  his  agent,*  to  the  plaintiff  or  his  agent,* 

111.  117;  Denton  v,  Jackson,  106  111.  counts  and  Accounting,  vol.  i,  p.  87. 

433.  See  also  tit.  Account  Stated,  Am.  ft 

Extra  CliargM. — This  count  will  also  Eng.  Ency.  Law. 

lie  to   recover  extra  charges  unlaw-  8.  Thurmond  v.  Sanders,    21    Ark. 

fully  exacted.     Wagner  v.  Peterson,  355;  Owen  v,  Boerum,  23  Barb.  (N. 

83    Pa.   St.    238.     See   also    Stipp  v,  Y.)  187;  Stenton  v.  Jerome,  54  N.  Y. 

Johnston,  68  111.  176.  480;   Lockwood  v.  Thorne,  11  N.  Y. 

1.  Warren  v.  Landry,  74  Wis.  144;  170,  18  N.  Y.  288;  Benites  v,  Hamp- 
Teem  V.  Elligay,  89  Ga.  154;  Fowler  v.  ton,  3  Utah  369;  Chicago,  etc.,  R. 
Bowery  Sav.  Bank,  113  N.  Y.  450;  10  Co.  v,  Peters,  45  Mich.  636;  Tucker  v. 
Am.  St.  Rep.  487:  Lythgoe  v,  Vernon,  Barrow,  7  B.  &  C.  623;  Calvert  v. 
5  H.  &  N.  180;  Ware  v,  Percival,  61  Baker,  4  M.  &  W.  417;  Evans  r. 
Me.  391;  Brown  v.  Moran,  43  Me.  44.  Verity,  R.  &  M.  239.     But  no  express 

2.  Porter  v.  Cooper,  i  C,  M.  &  R.  promise  need  be  proved.  Claire  v. 
387;  Knowles  v.  Michel,  13  East  249;  Claire,  10  Neb.  54.  And  see  Mitchell 
Tucker  v.  Barrow,  7  B.  &  C.  623;  v.  Allen,  38  Conn.  188. 
Whitehead  v.  Howard,  5  Moore  114;  Defset  in  iilagation. — An  allegation 
Peacock  v.  Harris,  10  East  106;  Rob-  in  the  petition  that  the  parties  **  have 
ertson  v,  Wright,  17  Gratt.  (Va.)  534;  had  accountings  and  settlements,"  is 
Stebbins  v.  Niles,  25  Miss.  267;  Tas-  not  an  allegation  of  an  account  stated, 
sey  V.  Church,  4  W.  &  S.  (Pa.)  141.  and  the  defect  in  the  pleadings  can- 

Sabjeet-mattar  of  Debt. — It  is  unnec-  not  be  supplied  by  evidence.  Ward  r. 
essary  to  set  forth  the  subject-matter  Farrelly,  9  Mo.  App.  370. 
of  the  original  debt,  Milward  v.  4.  Tucker  v.  Barrow,  7  B.  &  C.  623. 
Ingram,  2  Mod.  44;  Foster  v.  Allan-  Infants. — An  infant  is  not  bound  by 
son,  2  T.  R.  480;  Fitch  v.  Leitch,  11  an  account  stated,  even  though  he  ex- 
Leigh  (Va.)  492;  Montgomerie  v.  pressly  agrees  to  it.  Trueman  v, 
Ivers,  17  Johns.  (N.  Y.)  38;  Holmes  v.  Hurst,  i  T.  R.  40;  Holmes  v.  D'Camp, 
D'Camp,  I  Johns.  (N.  Y.)  34;  Hoyt  v,  i  Johns.  (N.  Y.)  34, 
Wilkinson,  10  Pick.  (Mass.)  31;  White  ft.  Bull.  N.  P.  129;  Hughes  v. 
V.  Campbell,  25  Mich.  463;  Koegel  v,  Thorpe,  5  M.  &  W.  667;  Breckon  v, 
Givens,  79  Mo.  77;  McClelland  v.  Smith,  i  Ad.  &  El.  488.  28  E.  C.  L 
West,  70  Pa.  St.  183;  although  125;  Rugby  v.  Jeffreys,  7  Dowl.  561; 
the  count  may  embrace  special-  Fuller  t/.  Hooper,  3  Gray  (Mass.)  341; 
ties  with  other  securities,  Gilson  James  v»  Spaulding,  4  Gray  (Mass.) 
V.  Stewart,  7  Watts  (Pa.)  100;  State  451;  Hoffarc^.  Dement,  5  Gill  (Md.)  132. 
V.  Jennings,  10  Ark.  428;  Foster  v,  Aooonnt  Bondered  in  Firm-Vams. — A 
Allanson,  2  T.  R.  480;  Moravia  V.  Levy,  declaration  by  F.  C.  on  an  account 
2  T.  R.  483,  n. ;  or  a  balance  struck  stated  may  be  supported  by  evidence 
and  a  promise  to  pay  a  sum  of  money  of  an  account  rendered  to  C.  &  Co., 
due  upon  a  specialty.  Miller  v,  Wat-  where  F.  C.  did  business  under  the 
son,  7  Cow.  (N.  Y.)  39;  Hoyt  v.  Wil-  name  of  C.  &  Co.  Charman  v.  Hen- 
kinson,  10  Pick.  (Mass.)  31.     See  Ac-  shaw,  15  Gray  (Mass.)  293. 
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before  the  bringing  of  the  suit,^  of  a  certain  specified  sum  of 
money.* 

(3)  Failure  to  Object. — When  no  objection  is  made  to  an  ac- 
count rendered  within  reasonable  time,  the  party  receiving  it  will 
be  bound  by  it  as  a  stated  account.' 

(4)  Grounds  for  Impeaching. — An  account  stated  is  not  conclu- 
sive upon  either  party,  but  is  simply  prima  facie  correct,  and 
may  be  reopened  or  impeached  for  any  error  induced  by  fraud  or 
mistake.* 

1.  Spencer  v.  Parry,  3  Ad.  &  £1.  Burley  v,  Harris,  8  N.  H.  236;  Chase 
331,  30  £.  C.  L.  107;  Allen  v.  Cook,  2  v,  Garvin,  19  Me.  211;  Holyoke  v. 
Dowl.  Pr.  Cas.  546.  Mayo,    50  Me.   385;    Wright  v.  East- 

2.  Barker  v.  Birt,  10  M.  &  W.  61;  man,  44  Me.  220;  Wray  v.  Milestone, 
Teal  V,  Auty,  4  Moore  542;  Knowles  v.  5  M.  &  W.  21. 

Michel,  13  East  249;  Manion  Black-  Maisachnietti. — Neither  the  settle- 
smith,  etc.,  Co.  V,  Carreras,  26  Mo.  ment  of  the  accounts  by  the  partners 
App.  229.  nor  an  express    promise    to    pay   is 

But  when  the  payee  of  a  promissory  necessary.  Assumpsit  will  lie  to  re- 
note,  upon  which  several  payments  cover  a  final  balance  of  a  partnership 
have  been  made,  presents  it  to  the  account  in  all  cases  where  the  rendi- 
maker,  and  at  his  request  agrees  to  tion  of  the  judgment  will  be  an  entire 
remit  a  part  of  the  interest,  and  the  termination  of  the  partnership  trans- 
parties  compute  the  amount  due  upon  actions,  so  that  no  further  cause  of 
that  basis,  and  fix  upon  the  sum  so  action  can  grow  out  of  them.  Will- 
found  as  the  amount  to  be  taken  as  iams  v.  Henshaw,  11  Pick.  (Mass.)  82; 
due  upon  the  note,  an  action  upon  an  Brigham  v.  Eveleth,  9  Mass.  538; 
account  stated  may  be  maintained.  Wilby  v,  Phinney,  15  Mass.  116;  Jones 
Buxton  V,  Edwards,  134  Mass.  567.  v.   Harraden,  9   Mass.    540;    Bond  v. 

Proof  of  One  Item  is  Suffldeiit. — High-  Hays,  12  Mass.  35;  Fanning  v.  Chad- 
more  V,  Primrose,  5  M.  &  S.  67;  wick.  3  Pick.  (Mass.)  420;  Brinley  v. 
Cathell  V,  Goodwin,  i  Har.  &  G.  (Md.)  Kupfer,  6  Pick.  (Mass.)  179. 
468;  Langdon  v.  Roane,  6  Ala.  518;  3.  Austin  v,  Ricker,  61  N.  H.  97; 
Warren  v.  Caryl,  61  Vt.  331;  Jaques  Rich  v.  Eldredge,  42  N.  H.  158;  Tharp 
V.  Hulit,  16  N.  J.  L.  38.  V.  Tharp,   15    Vt.    109;    Lockwood   v. 

Partnon.  —  Assumpsit  cannot  be  Thorne,  11  N.  Y.  173;  Avery  e^.  Leach, 
maintained  between  parties,  unless  9  Hun  (N.  Y.)  107;  Powell  v.  Pacific 
there  has  been  a  settlement  of  ac-  R.  Co.,  65  Mo.  658;  Darby  v.  Las- 
counts  between  them,  a  final  balance  trapes,  28  La.  Ann.  605;  Freeland  v, 
struck,  and  an  express  promise  to  Heron,  7  Cranch  (U.  S.)  147;  Wiggins 
pay  it.  Foster  v,  Allanson,  2  T.  R.  v.  Burkham,  10  Wall.  (U.  S.)  129; 
479;  Killam  V.  Preston,  4  W.  &  S.  (Pa.)  Toland  v.  Sprague,  12  Pet.  (U.  S.) 
14;  Casey  v.  Brush,  2  Cai.  (N.  Y.)  300;  Lupton  v.  Janney,  13  Pet.  (U.  S.) 
293;  Halsted  v,  Schmelzel,  17  Johns.  381;  Burns  v.  Campbell,  71  Ala.  286; 
(N.  Y.)  80;  Westerlo  v,  Evertson,  i  Lawrence  v,  Ellsworth,  41  Ark.  502; 
Wend.  (N.  Y.)  532;  Clarke  v.  Dibble,  Anding  v.  Levy,  57  Miss.  51;  Kent  v, 
16  Wend.  (N.  Y.)  601;  Course  v.  Highleyman,  17  Mo.  App.  9. 
Prince,  i  Mill  (S.  Car.)  416;  Gulick  v.  What  is  a  reasonable  time  is  a  ques- 
Gulick,  14  N.  J.  L.  578;  Jessup  v.  tion  of  law.  Standard  Oil  Co.  v. 
Cook,  6  N.  J.  L.  434.  Van    Etten,    107  U.  S.  325.     But  see 

But  it  would  seem  that  all  that  is  Wiggins  v.  Burkham,  10  Wall.  (U.  S.) 

intended  by  these  authorities  is,  that,  129;  Brown  v,   Kimmel,  67   Mo.  430. 

after  a  mutual  settlement,  a  final  bal-  See  tit.  Account  Stated,  Am.  &  Eng. 

ance   should   have   been  assented  to  Ency.  Law. 

as  due,   assumed,  or   acknowledged.  4.  Vanderveer  v.  Statesir,  39  N.  J. 

Ozeas  V.  Johnson,  i  Binn.  (Pa.)  191;  L.  593;  Gruby  v.  Smith,  13  111.  App. 

Beale   v,  Jennings,    129   Pa.   St.   619;  43;    Daniels    v,  Wilber,   60    111.    526; 

Shamburg   v.  Abbott,   112   Pa.  St.  6;  American  Nat.   Bank   v,    Bushey,  45 

Riarl   v,   Wilhelm,   3   Gill  (Md.)  356;  Mich.  135;  Beebee  t^.  Robert,  12  Wend. 

Beach    v.    Hotchkiss,    2    Conn.  425;  (N.  Y.)  413;  Bruen  v.  Hone,  2  Barb. 
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k.  Use  and  Occupation— (i)    Origin  of  the  ^^/iV?//.— This 

action,  which  owes  its  origin  to  nth  George  II.,  chap.  19,  sec.  14^ 
is  limited  by  that  statute  to  cases  where  the  agreement  was  not 
by  deed.* 

(2)   What  Plaintiff  Must   Shaw. — ^To   enable   the   plaintiff  to 

recover  it  must  appear  that  the  relation  of  landlord  and  tenant 

has  existed  between  the  plaintiff  and  the  defendant ;  *  that  there 
was  a  contract  of  renting,  express  or  implied  ;'   and  that  the  de- 

(N.  Y.)  586;   Houston    etc.,  R.  Co.  v,  AdTent  Ooeopation. — When  a  person 

Snelling,  59  Tex.    116.     See  also  tit.  occupies  the  land  of  another,  not  as 

Account  Stated,  Am.  &  Eng.  Ency.  tenant  but  adversely  or  where  the  cir- 

Law.  cumstances  under    which    he    enters 

1.  Wood  V.  Wilcox,  I  Den.  (N.  Y.)  show  that  he  does  not  recognize  the 
37;  Codman  v,  Jenkins,  14  Mass.  93*  owner  as  his  landlord,  this  action  will 
Burnham  v.  Roberts,  103  Mass.  379;  not  lie.  Butler  v,  Cowles,  4  Ohio» 
Goshorn  v.  Steward,  15  W.  Va.  657;  213;  Waller  v.  Morgan,  18  B.  Mon. 
Gage  V,  Smith,  14  Me.  466;  Blume  v.  (Ky.)  142;  Lankford  v.  Green,  52  Ala. 
McClurken  10  Watts  (Pa.)  380.  And  104;  Fielder  v.  Childs,  73  Ala.  567; 
assumpsit  for  use  and  occupation  can-  Stockett  v.  Watkins,  2  Gill  &  J.  (Md.) 
not  be  maintained  where  there  has  326;  Kiddall  v.  Trimble,  I  Md.  Ch. 
been  a  demise  by  deed  and  a  covenant  148;  Lloyd  v.  Hough,  i  How.  (U.  S.) 
to  pay  the  rent,  even  though  an  ex-  153;  Hurley  v.  Lamoreaux,  29  Minn, 
press  written   promise    made   at   the  138. 

time  of  the  demise   to  pay  the  rent  is  8.  Churchward  v.  Ford,  4  H.  &  N. 

proved.     Hawkes  v.  Young,  6  N.  H.  446;   Birch   v.   Wright,    i   T.  R.  378; 

300;  Codman  v.  Jenkins,  14  Mass.  93;  De  Young  v,  Buchanan,  10  Gill  &  J. 

Smiley  v  McLauthlin,  138  Mass.  363.  (Md.)  156;  Boston  v.  Binney,  11  Pick. 

Tenant  Holding  Over. — But  if  a  party  (Mass.)  i;   Henderson  v.   Detroit,  61 

hold  over,  after  the  expiration  of  a  Mich.    378;   Sutton   v,   Mandeville,    I 

demise   by  deed,  he  may  be  sued  in  Munf.  (Va.)407;  Barron  v.  Marsh,  63 

assumpsit  for  use  and  occupation  to  N.  H.  107;  Wiggin  v.  Wiggin,  6  N.  H. 

recover  rent  accruing  due   after  the  298;   Curtis    v.    Treat,    21    Me.    525; 

end  of  the  term.     Davis  v,  Morgan.  French  v.  Auburn,  62  Me.  452;  Hall  v. 

4   B.  &  C.  8,  6  D.  &  R.  42;   Levi  v.  Southmayd,  15  Barb.  (N.  Y.)  32;  Beach 

Lewis   6  C.  B.  N.  S.  766,  95  E.  C.  L.  v.  Gray,  2  Den.  (N.  Y.)  84;    Vanden- 

765;   Ibbs  V.  Richardson,  9  Ad.  &  El.  heuvel  v,  Storrs,  3  Conn.  203;  Stewart 

849,  36  E.  C.  L.  301.     See  also  Lucier  v.  Fitch,  31  N.  J.  L.  17. 

V,  Marsales,  133  Mass.  454;  Seabrook  In  the  absence  of  any  evidence  of  a 

V,  Moyer.  88  Pa.  St.  417.  demise,  use  and  occupation  cannot  be 

In  Michigan  an  action  for  use  and  maintained   whether  the  use  was  by 

occupation  may  be  maintained  upon  a  the  plaintiff's  permission  or  not.     Ceu- 

lease  under  seal.    Beecher  v.  Duffield,  tral  Mills  Co.  v»  Hart,  124  Mass.  123. 

97  Mich.  423.  Vendor  and  Vendee. — In  the  absence 

2.  Henderson  v,  Detroit,  61  Mich,  of  an  express  promise  the  relation  cf 
378;  Marquette,  etc.,  R.  Co.  v.  Har-  vendor  and  vendee  will  not  in  gen- 
low,  37  Mich.  556;  Stacy  v.  Vermont  eral,  raise  an  implied  promise  for  the 
Cent.  R.  Co.,  32  Vt.  551;  Stockett  v,  payment  of  rent  nor  support  an  ac- 
Watkins,  2  Gill  &  J.  (Md.)  339;  Stod-  tion  for  use  and  occupation.  Smith  v, 
dert  V,  Newman,  7  Har.  &  J.  (Md.)  Stewart,  6  Johns.  (N.  Y.)  46;  Vanden- 
255;  Ward  V.  Small  (Ky.,  1890),  13  S.  heuvel  v,  Storrs,  3  Conn.  203;  Bell  v, 
W.  Rep.  1070;  Walker  v,  Shackelford,  Ellis,  i  Stew.  &  P.  (Ala.)  294;  Little  v. 
49  Ark.  503;  Byrd  v.  Chase,  10  Ark.  Pearson,  7  Pick.  (Mass.)  301;  Boston 
602;  Dixon  V.  Ahem,  19  Nev.  422;  v.  Binney,  11  Pick.  (Mass.)  i;  Stacy 
Taylor  v.  Dexter  Engine  Co.  146  v.  Vermont  Cent.  R.  Co.,  32  Vt. 
Mass.  613;  Central  Mills  Co.  v.  Hart,  551;  McNair  v,  Schwartz,  16  111.  24; 
124  Mass.  123;  Dudding  v.  Hill,  15  111.  Greenup  v.  Vernor,  16  III.  26. 

61;  Sanborn  v,  Haynes,   26  111.  App.  Hew  Hampihire.  —  Where  a  person 

335;    Mercer  v.    Mercer,   12   Ga.  421;  enters  on  land  under  an  agreement  to 

Aull  Sav.  Bank  v.  AuU,  80  Mo.  199.  purchase  it  and  afterwards  refuses  to 
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fendant  has  held  or  occupied  ^  the  land  with  the  permission  of 
the  plaintiff.* 

y.  The  Pisas — 1.  The  General  Issue — a.  Its  Scope. — Accord- 
ing to  the  strict  original  principles  of  the  common  law,  no  de- 
fenses were  admissible  under  the  general  issue  except  such  as  went 
in  denial  of  the  truth  of  the  declaration,* 

fulfil   his  agreement,  he   is  liable  to  Cooley,  135  Mass.  589;  National  Oil 

the  owner  in  trespass,  or  in  an  action  Refining  Co.  v.  Bash,  88  Pa.  St.  335; 

for  use  and  occupation,  at  the  election  Chambers  v.   Ross,  25  N.  J.   L.   293; 

of  the  owner.     Clough  v.  Hosford,  6  Phelps  v.   Conant,  30  Vt.    277.     But 

N.  H.  231;  Alton  V.  Pickering,  9  N.  H.  see  Grove  v.  Barclay,  106  Pa.  St.  155. 

494;  Woodbury  v.  Woodbury,  47  N.  Possession  as  Agent. — Even    if    one 

H.  22.     But  see  Spiller  v.  Cass,  58  N.  take  possession  of  land  as  agent  and 

H.  489.  use  or  control  it,  the  relation  of  land- 

1.  Burns  v.  Phelps,  i  Stark.  94,  2  £.  lord    and    tenant    arises.      Ward    v. 

C.   L.  x8a;  McClurg  v.  Price,  59  Pa.  Small  (Ky.,  1890),  13  S.' W.  Rep.  1070; 

St.  420;  Holmes  v.  Guion,  44  Mo.  164;  Farrow    v,    Edmundson,  4   B.   Mon. 

Hayner    v.   Smith,  63   111.  430.     But  (Ky.)  605. 

an  actual  possession  is  not  necessary,  Trsopassor. — But  a  trespasser  cannot 

Tully  V.    Dunn,  42  Ala.   262;  Crom-  be  converted  into  a  tenant  without  his 

melin  v,  Thiess,  31  Ala.  412;  Goshorn  consent.     Jackson  v,  Tyler,  2  Johns. 

V,  Steward,   15  W.  Va.  657;   Hall  v.  (N.  Y.)445;  Richey  v,  Hinde,  6  Ohio, 

Western  Transp.  Co.,  34  N.   Y.    284;  371;  Peters  v,  Elkins,   14  Ohio,   345; 

and  the  mere  taking  of  the  key  and  Hathaway  v,  Ryan,  35  Cal.  193;  Kitt- 

entering  upon  the  premises  has  been  redge    v.    Peaslee,    3    Allen  (Mass.) 

held    sufficient.    Little    v.    Martin,   3  237.     But   see   Ackerman   v,  Lyman, 

Wend.  (N.  Y.)  219;  Seaman  v.  Ward,  20  Wis.  456;  Hen  wood  v,  Cheeseman, 

I  Hilt.  (N.  Y.)  5a.  3  S.  &  R.  (Pa.)  500;  Wiggin  v,  Wiggin. 

Failure  to  Take  Possession.  —  Where  6  N.  H.  298. 
the  tenant  has  not  entered  into  pos-  8.  Gould  on  Pleadings,  330. 
session,   either  in   person  or    by  an  Boles  of  Hilary  Torm. — The  following 
undertenant  or  agent,  assumpsit  for  are  the  rules  of  Hilary  Term,  4  W.  4, 
use  and  occupation  will  not  lie.   Wood  with  regard  to  pleading  the  general 
V,  Wilcox,  I  Den.  (N.  Y.)  37;  Beach  v,  issue  in  actions  of  assumpsit: 
Gray,  2  Den.  (N.  Y.)  84;  Croswell  v,  "  i.  In  all  actions  of  assumpsit,  ex- 
Crane,  7  Barb.  (N.  Y.)  191;  Bordman  v.  cept  on  bills  of  exchange  and  promis- 
Osborn,  23  Pick.  (Mass.)  295;  Waring  sory  notes,  the  plea  of  non  assumpsit 
V.  King,  8  M.  &  W.  571.     But  see  Mc-  shall  operate  only  as  a  denial  in  fact  of 
Gunnagle  v.   Thornton,    10  S.   &  R.  the  express  contract  or  promisealleged, 
(Pa.)  251.  or  of  the  matters  of  fact  from  which  the 

8.  Hill  V.  U.  S.,  149  U.  S.  593;  Bax-  contract  or  promise  alleged   may  be 

ter  V.  West,  5  Daly  (N.  Y.)  460;  Kier-  implied  by  law.     Ex  grr.  In  an  action 

sted  V.  Orange,  etc.,  R.  Co.,  i  Hun  on  a  warranty ,  the  plea  will  operate  as 

(N.  Y.)  151;  Bradley  v.  Davenport,  6  a  denial  of  the  fact  of  the  warranty 

Conn,  i;  Allen  v,  Thayer,  17  Mass.  having  been  given  upon  the  alleged 

299;    Sutton  V,  Mandeville,    i   Munf.  consideration,  but  not  of  the  breach; 

(Va.)407;  Howard  v.  Ransom,  2  Aik.  and  in  an  action  on  a  policy  of  in~ 

(Vt.)  252.  surance,  of  the  subscription  to  the  aN 

Laaso  Implied. — It  is  not  necessary,  leged  policy  by  the  defendant,  but  not 

however,  to  prove  an  express  contract  of  the  interest,  of  the  commencement 

with  the   tenant  when   he  first   took  of  the  risk,  of  the  loss,  or  of  the  alleged 

possession,  or  any  express   reserva-  compliance  with  warranties.     In   ac-^ 

tion  of  a  certain  rent,  or  that  the  ten-  tions  against  carriers  and  other  bailees 

ant    has    paid    rent.     Willenborg  v.  for    not   delivering    or    not    keeping 

Illinois   Cent.   R.   Co.,   11    111.   App.  goods  safe,  or  not  returning  them  on 

298;  Jackson  v.  Mowry,  30  Ga.   143;  request,  and  in  actions  against  agents 

Dell  V.  Gardner,  25  Ark.  134:  Thomp-  for  not  accounting,  the  plea  will  oper* 

son  V.  Sanborn,  52  Mich.  141;  Wilson  ate  as  a  denial  of  any  express  con- 

V*  Merrill,  38  Mich.  707;  Horton  v,  tract  to  the  effect  alleged  in  the  dec- 
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Zxt«iiila&  of  its  Limltotioiii. — Gradually,  however,  not  only  such  de- 
fenses as  deny  the  allegations  in  the  declaration,  but  almost  all 
matters  in  avoidance,  have  been  held  good  defenses  under  the  plea 
of  non  assumpsit^. 

laration,  and  of  such  bailment  or  em-  ''  The  general  issue,  non  assumpsit,  is 
pioyment  as  would  raise  a  promise  in  a  denial,  for  that  covers  the  whole 
law  to  the  effect  alleged,  but  not  of  declaration  and  puts  the  plaintiff  to 
the  breach.  In  an  action  of  indeb.  the  proof  of  every  material  fact.  But 
assumpsit  for  goods  sold  and  deliv-  assumpsit  is  only  a  species  of  the  more 
ered,  the  plea  of  non  assumpsit  will  general  class  of  actions  of  trespass  on 
operate  as  a  denial  of  the  sale  and  de-  the  case,  and  is  treated,  like  all  its 
livery  in  point  of  fact;  in  the  like  ac-  class,  with  liberality  as  to  the  plead- 
tion  for  money  had  and  received,  it  ings  by  relaxing  some  of  the  common- 
will  operate  as  a  denial  both  of  the  law  rules.  Hence  many  defenses 
receipt  of  the  money  and  the  existence  strictly  in  avoidance  may  be  given  in 
of  those  facts  which  make  such  re-  evidence  under  the  general  issue,  and 
ceipt  by  the  defendant  a  receipt  to  the  therefore  need  not  be  specially  plead- 
use  of  the  plaintiff.  ed.     Hence  it  is  commonly  said   that 

**  2.  In  all  actions  upon  bills  of  ex-  anything  may  be  given  in  evidence 
change  and  promissory  notes  the  plea  under  the  plea  of  non  assumpsit  ex- 
of  non  assumpsit  shall  be  inadmis-  cept  the  statute  of  limitations,  dis- 
sible.  In  such  actions,  therefore,  a  charge  in  bankruptcy,  and  tender.  Set- 
plea  in  denial  must  traverse  some  mat-  off  with  us  need  not  be  pleaded  spe- 
ter  of  fact;  ex  gr,^  the  drawing  or  cially,  but,  when  specified  in  an  ac- 
making,  etc.,  of  the  bill  or  note.  count  filed,  may  be  proved  without  any 

'*3.  Inevery  species  of  assumpsit  all  plea  except  non  assumpsit."  Butinac 
matters  of  confession  and  avoidance,  action  on  2i  quantum  m^rtfxV the  def end- 
including  not  only  those  by  way  of  ant  cannot  avail  himself  of  an  express 
discharge,  but  those  which  show  the  contract  as  to  the  price.  Register 
transaction  to  be  either  void  or  void-  Printing  Co.  v»  Willis  (Minn.,  1894). 
able  in  point  of  law  on  the  ground  of  58  N.  W.  Rep.  825. 
fraud  or  otherwise,  shall  be  specially  Demand  Vot  Due. — In  an  action  for 
pleaded;  ^^^r.,  infancy,  coverture,  re-  the  price  of  goods,  the  defense  that 
lease,  payment,  performance,  ille-  the  demand  was  not  due  when  the 
gality  of  consideration,  either  by  suit  was  brought  is  available  under 
statute  or  common  law,  drawing,  in-  the  general  issue.  Kahn  v.  Cook,  22 
dorsing,  accepting,  etc.,  bills  or  notes  111.  App.  559;  Collins  v.  Montemy,  3 
by  way  of  accommodation,  set-off.  111.  App.  182;  Daniels  v.  Osborn,  71 
mutual  credit,  etc.,  must  be  pleaded."  111.  169;  Hamlin  i\  Race,  78  111.  422. 
See,  for  extended  discussion  of  these  Payment  or  Accord  and  Satufaetion 
rules  as  applied  by  the  English  courts,  may  be  given  under  the  general  issue. 
Roscoe  on  Pleading  the  General  Issue  Lee  v,  Oppenheimer,  32  Me.  253.  But 
in  Assumpsit,  Library  of  Law  and  where,  in  an  action  on  a  promissory 
Equity,  vol.  i,  p.  245.  note,   the  answer  was  a  general  de- 

1.  Such  as  infancy,  Thrall  V.  Wright,  nial,  and   a  counterclaim  for  money 

38  Vt.  494;  or  that  the  contract  does  not  had  and  received,  it  was  held  that  the 
comply  with  the  statute  of  frauds,  defendant  could  not  offer  evidence  of 
Eastwoods.  Kenyon,  11  Ad.  &  El.  438,  payment  under  the  general  issue,  nor 

39  E.  C.  L.  137;  Buttermere  v,  Hayes,  of  the  payment  of  usurious  interest. 

5  M.  &  W.  456;  Leaf  v.  Tuton,  10  M.  which  he  sought  to  recover  back  and 

6  W. 393;  Smith  t'.Fah,  15  B.Mon.(Ky.)  have  allowed,  under  his  general 
443.  But  see  Middlesex  Co.  v.  Os-  counterclaim.  Martin  v,  Pugh.  23 
good,  4  Gray  (Mass.)  447;  Gardner  v.  Wis.  184.  And  see  New  York  L.  Ins., 
Webber,  17  Pick.  (Mass.)  407;  Boston  etc.,  Co.  v.  Covert,  29  Barb.  (N.  Y.) 
Duck  Co.  V,  Dewey,  6  Gray  (Mass.)  436.  And  again  in  Smith  v.  Wigton, 
446;  Cahill  V,  Bigelow,  18  Pick.(Mass.)  35  Neb.  460,  it  was  held  that  in  an  ac- 
369;  Lawrence  v.  Chase,  54  Me.  196;  tion  in  substance  for  money  had  and 
Myers  v,  Morse,  15  Johns.  (N.  Y.)  425.  received,  a  general  denial  only  puts  in 

Thus  in  Morgantown  Bank  v.  Fos-  issue  the  receipt  of  the  money.     But, 

ter,   35  W.  Va.  357,    the  court  said:  on  the  other  hand,  in  an  action  upon 
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Until  now  the  general-issue  plea'  may  be  said  to  deny  not  a  part 
of  the  case  only,  but  the  whole  case  to  such  an  extent  that 
under  it  the  defendant  is  generally  entitled  to  give  evidence  of 
anything  which  shows  that,  ex  aquo  et  banOy  the  plaintiff  ought 
not  to  recover,* 

the  same  count  it  was  held  that  the  Work  or  Matorials  Vot  in  Aooordanot 

defendant  might  prove  under  a  gen-  with  Contraet— Under  the  general  issue 

era!  denial  that  the  amount  claimed  the  defendant  is  entitled  to  show  that 

by  the  plaintiff  had  been,  according  to  the  work  done  or  the  goods  furnished 

the  agreement  of  the  parties,  received  were  not  such  as  were  contracted  for. 

and  applied  by  the  firm  to  advances  Cousins  v,  Paddon«  2  C.,M.&  R.  556; 

made  by  them  and  interest.     Marvin  Hayselden  v.  Staff,  5  Ad.  &  El.  153, 

V.  Mandell,  125  Mass.  562.   Also  where  31  E.  C.  L.  307;  Grounsell  v.  Lamb,  i 

two  parties  bought  a  farm  and  took  a  M.  &  W.352;  Gaw  v.  Wolcott,  10  Pa.  St. 

deed,  in  which  one  of  them  only  was  43;  Sadler  v.  Slobaugh,  3S.  &  R.  (Pa.) 

named    as    grantee,    and    the     said  388;  Shaw  v.  Badger,  12  S.  &  R.  (Pa.) 

grantee  afterwards  sold  the  farm,  it  275;  Heck  v.  Shener,  4  S.  &  R.  (Pa.) 

was  held  that  in  an  action  for  money  249.     In  Sisson  v.  Willard,  25  Wend, 

had  and  received  brought  against  him  (N.  Y.)  373,  where  the  plaintiffs  sued 

by  the  other  for  one-half  the  price  re-  in  assumpsit   to    recover   a   sum    of 

ceived,  he  might  set  up  in  defense  money  agreed  to  be  paid  them  by  the 

payments  made  by  him  on  joint  ac-  defendants  for  converting  a  sawmill 

count  under  the  general  issue.    Hawks  into  a  steammill,  they  furnishing  all 

V.  Hawks,    124   Mass.  457.     See  also  the   machinery  and    warranting    the 

Granger  v.  Ilsly,  2  Gray  (Mass.)  521;  mill,  etc.,  it  was  held  that  the  defend- 

Bradford  v.  Tinkham,  6  Gray  (Mass.)  ants  might  show   under   the   general 

494:  Canfieldt'.  Miller,  13  Gray  (Mass.)  issue  that  the  engine  erected  by  the 

274;   Baker  v.   Jewell,   6  Mass.   460;  plaintiffs  was  worthless,  since  "  what- 

Converse  v.  Symmes,  10  Mass.    377;  ever  the  plaintiffs  were  bound  to  prove 

Mitchells.  Dall,  2  Har.&G.  (Md.)  159;  as  prerequisites  to  a  recovery,  might 

Tompkins  v,  Tompkins,  78  Hun  (N.  Y.)  be  disproved  by  the  adverse  party." 

220;  Brennan  v.  Tietsort,  49  Mich.  397;  Again,  in  an  action  on  several  prom- 

Huntoon    v.    Russell,   41  Mich.    316;  issory  notes  given  for  the  purchase  of 

Martin  v.  Smith,  4  Bing.  N.  Cas.  439,  machinery  for  a  factory,  it  was  held 

33  E.  C.  L.  402;  2  Starke  Ev.  79,  594.  that  the  defendant  might  prove  that 

Agreement  for  Legal  Servicei. — In  an  when  the  agreement  was  made  the 

action  for  legal  services,  the  defend-  plaintiff  warranted  the  machinery  to 

ants  cannot,  under  a  general  denial,  be  of  a  certain  quality,  and  that  the 

show  that  after  the   performance  of  warranty  had  failed,  even  where  the 

the  services   it   was  agreed  that  the  warranty    had     been     made     several 

plaintiff's  compensation  should   be  a  months  before  the  notes  were  given, 

certain  amount.     Stringer  v,  Breen,  7  Falconer  v.  Smith,  18  Pa.  St.  130. 

Ind.  App.  557.  1.  Falconer  v.  Smith,  18  Pa.  St.  130; 

Failure  of  Consideration. — Any  inher-  Howard  v.  Hay  ward,  16  Gray  (Mass.) 
ent  defect  or  imperfection  in  the  plain-  354;  Chaplin  v.  Currier,  49  Vt.  48;  Car- 
tiff's  case  involving  a  failure  of  con-  gill  v.  At  wood  (R.  I.,  1893),  27  Atl.  Rep. 
sideration,  Keen  v,  Ranck,  14  Phila.  214;  Matthie  v.  Barton,  40  Vt.  286; 
(Pa.)  168;  Blessing  v.  Miller.  102  Pa.  Harlow  v.  Dyer,  43  Vt.  357;  Whitney 
St.  45;  Beech  v.  White,  12  Ad.  &  El.  v.  Clarendon,  18  Vt.  252;  Kidder  v. 
668,  4  P.  &  D.  399:  Brydges  v,  Lewis,  Jennison,  21  Vt.  108;  Tompkins  v, 
3  Q.  B.  603;  Sutherland  V.  Pratt,  II M.  Tompkins  (Supreme  Ct.),  28  N.  Y. 
&  W.  296,  such  as  that  the  contract  Supp.  903;  Berringer  z'.  Lake  Superior 
was  conditional  and  partially  unper-  Iron  Co.,  41  Mich.  305;  Ingalls  v, 
formed  by  the  plaintiff,  Alexander  v.  Eaton,  25  Mich.  32;  Peck  z/.  Hough- 
Gardener,  5  M.  &  S.  281;  I  Bing.  N.  taling,  35  Mich.  127;  Stewart  v.  Ash- 
Cas.  671;  Manchester  Iron  Mfg.  Co.  ley,  34  Mich.  183;  Herrick  v,  Swom- 
V.  Sweeting,  10  Wend.  (N.Y.)  164,  may  ley,  56  Md.  456;  Hayselden  v.  Staff, 
be  shown  under  the  plea  of  nonassump-  5  Ad.  &  El.  153;  31  E.  C.  L.  307;  i 
»it.  Arch.  N.  P.  145;  Gould  on  Pleadings, 
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b.  Notice  of  Special  Defense — vdl  ctaunL— In  some  of  the 

states  it  is  provided  by  statute  that  the  defendant  may,  instead 
of  pleading  specially  matters  operating  to  extinguish  the  right  of 
action  which  once  existed,  introduce  such  matters  under  the 
general  issue,  provided  that  before  doing  so  he  give  notice  of  the 

matter  which  he  intends  to  give  in  evidence.^ 

330  et  seq.     Accordingly,  in  an  action  382;  Cargill  v.  Atwood  (R.  I.,  1893), 

of    assumpsit  to    recover    a  sum  of  27  Atl.  Rep.  214. 

money  in  gold  which  had  been  deliv-  ImpUed  Assumpsit. — The  general  is- 

ered  by  the  plaintiflf  to  the  defendant  sue  to  an  implied  assumpsit  obliges 

for  safe-keeping,  the  defendant  was  the  plaintiff  to  prove  not  only  per- 

allowed  to  show  under  the  general  is-  formance,  but  also  the  understanding 

sue  that  he  had  been  robbed  of   it.  upon  which  it  was  based.     Berringer 

Danville  Bank  v,  Waddill,  31  Gratt.  v.  Lake  Superior  Iron  Co.,  41  Mich. 

(Va.)  469.  305.     And  see  Kantzler  v.  Grant,  2  111. 

Bss   Gsste.  •—  Evidence    offered    to  App.  236;   Smith  v.  Wigton,  35  Neb. 

prove    matters  growing    out  of    the  460.     But   in   an   action   on   a  quan- 

dealings  of    the   parties,   and   which  turn     meruit     for     work     performed 

was  a  part  of  the  res  gesia,  is  admissi-  the  defendant  cannot,  under  a  mere 

ble  under  the  plea  of  non  assumpsit,  denial,   avail   himself  of  an  express 

Fisher  v.  Ball,  93  Pa.  St.  390.  contract  as  a  defense  to  the  action. 

PloraUty  of  Defendants.  — When  one  Register  Printing  Co.  v.  Willis  (Minn., 
more  of  several  defendants  are  out  of  1894),  58  N.  W.  Rep.  825. 
the  state,  so  that  service  cannot  be  Bsftots  in  7orm. — A  plea  of  the  gen- 
made  on  all,  those  upon  whom  service  eral  issue  is  not  vitiated  by  omitting 
has  been  made  may  plead  that  they,  the  words  "undertake  or"  before 
with  others,  did  not  promise,  etc.  "promise  in  manner,"  etc.,  in  the  or- 
Tappan  v,  Bruen,  5  Mass.  196.  And  dinary  precedents,  Shufeldt  v.  Fi- 
where  an  action  is  brought  against  delity  Sav.  Bank,  93  111.  597;  nor  by 
one  of  several  persons  with  whom  the  the  substitution  of  "and  "  for  "or," 
contract  was  made,  the  nonjoinder  of  Eastman  v.  Anthony,  93  111.  599.  But 
the  others  may  be  taken  advantage  of  a  plea  of  not  guilty  of  the  matters  al- 
by  the  defendant  under  the  general  leged  is  bad.  Cunyus  v,  Guenther, 
issue.     Hoffar  r.  Dement,  5  Gill  (Md.)  96  Ala.  564. 

132.     But  several  defendants  cannot  1.  Mains.— The  {general  issue  may 

plead    the    general    issue    severally,  be  pleaded  in  all  cases,  and  a  brief 

Meagher  v.  Bachelder,  6  Mass.  444;  statement  of  special  matter  of  defense. 

Ward  V,  Johnson,  13  Mass.  152.  or  a  special  plea,  or  double  pleas  in 

Suit  by  Agent. — Where  an  agent  de-  bar,  may  be  filed.  Code  1883,  s.  22, 
clares  in  the  common  counts  on  a  p.  697;  Moore  v.  Knowles,  65  Me.  493; 
promise  made  to  him  for  the  benefit  Barden  v.  Douglass,  71  Me.  401;  Max- 
of  his  principal,  the  plea  of  non  as-  well  v.  Potter,  47  Me.  489;  Pratt  v, 
sumpsit  puts  in  issue  his  right  to  Knight,  29  Me.  471;  Potter  v.  Tit- 
maintain  the  action  in  his  own  name,  comb,  16  Me.  425.  No  particular  form 
Nabors  v.  Shippey,  15  Ala.  293.  And  is  necessary,  nor  need  the  statement 
see  Gray  v.  Taylor,  2  Ind.  App.  155.  be  signed  by  the  defendant  or  his  at- 
But  where  a  party  is  sued  in  as-  torney.  Ministerial,  etc..  Fund  Tnis- 
sumpsit  as  indorser  of  a  note  and  tees  v,  Rowell,  49  Me.  330;  but  where 
pleads  the  general  issue,  he  thereby  the  defendant  filed  a  statement  that 
admits  the  character  of  indorser  in  he  would  file  the  general  issue  and 
which  he  is  sued.  Tillman  v,  Ailles,  call  upon  the  plaintiff  to  make  out  his 
5  Smed.  &  M.  (Miss.)  373.  case,  it  was  held  demurrable,  Clough 

An  Ordinance  requiring   real-estate  v.  Grossman,  47  Me.  349.      It  is  not 

dealers   to    be   duly  licensed    before  required,  however,  that  the  specifica- 

engaging  in  business  may  be   given  tions  should  have  the  technical  accu- 

under  the  general  issue.     Eckert  v,  racy  of  a  special  plea,  Clement  v.  Gar- 

Collot,   46   111.    App.   361.      See   also  land,  53  Me.  429;  nor  is  it  necessary 

Grieb  v.  Cole,  60  Mich.  397;  Roby  v,  for  the  plaintiff  to  file  a  counter  brief 

Murphy,  31  111.  App.  599;  Jackson  v,  statement  unless  ordered  to  do  so  by  the 

Kansas  City  Packing  Co.,  42  Minn,  court,  Pratt  v.  Knight,  29  Me.  471;  and 
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7om  and  TtelmioaUty — No  particular  form  is  necessary,*  and  it  is 

where  there  has  been  a  joinder  on  the  But  a  brief  statement  of  tender  which 
general  issue,  and  the  facts  alleged  in  fails  to  allege  that  the  defendant  has 
the  brief  statement  have  been  directly  always  been  readiy  to  pay  the  money 
controverted  by  a  counter-statement  is  sufficiently  precise  and  formal  to  ad- 
no  further  joining  of  issue  is  re-  mit  evidence  of  the  tender  under  it. 
quired,  Potter  v,  Titcomb,  i6  Me.  425.  Clough  v.  Clough,  26  N.  H.  24. 
Not  only  may  the  defendant  specify  as  .  Kew  Jersey.  —  The  defendant  may 
many  grounds  of  defense  as  he  please,  plead  the  general  issue  and  give  any 
but  it  is  not  even  necessary  that  the  special  matter  in  evidence  which,  if 
several  grounds  specified  be  consistent  pleaded,  would  be  a  bar  to  such  ac- 
with  each  other,  nor  that  each  several  tion,  upon  giving  notice  with  such 
ground  constitute  a  valid  and  "  suf-  plea  of  the  matter  intended  to  be  given 
ficienfanswer  to  the  declaration.  Gran-  in  evidence.  Revision  1877,  p.  866, 
ite  State  Bank  v.  Otis,  53  Me.  133.  s.  117.  Such  notice  should  not  amount 
But  where  the  general-issue  plea  is  to  the  general  issue,  Little  v,  Bolles, 
successfully  demurred  to,  if  the  brief  12  N.  J.  L.  171;  and  should  contain 
statement  allege  what  would  amount  only  such  matter  as  would  form  a  good 
to  a  valid  defense  under  a  special  plea  plea  in  bar,  Ackerman  v.  Shelf,  8  N. 
in  bar,  the  pl:.lntif!will  not  be  entitled  J.  L.  125;  Tillou  v,  Britton,  9  N.  J.  L. 
to  judgment.  Moore  v,  Knowles,  65  121;  Millers.  Halsey,  14  N.  J.  L.  48; 
Me.  493.  Story  v.  Baird,  14  N.  J.  L.  262.  Defect 

Miohigaii. — No  special  plea  in   bar  in,  or  partial  failure  of  consideration, 

shall  be  pleaded  in  any  civil  action,  but  recoupment.  Rev.  1877,  p.  868,  s.  129; 

all  matters  of  defense  may  be  given  usury  or  illegality  under  a  foreign 

in  evidence  under  the  general  issue,  statute,  s.  130;  and  set-ofF,  s.  134,  re.. 

Howell's  Ann.   Stat.  1882,  p.  i860,  s.  quire  notice. 

7361;   Wales   V,    Lyon,   2   Mich.  276;  Vermont. — Where    the    defendant 

provided  such  defendant  shall  annex  pleads  the  general  issue,  but   relies 

to  his  plea  of  the  general  issue  a  no-  on  special  matter  of  defense,  as  pay- 

tice  to  the  plaintiff,  briefly  stating  the  ment,   release,   accord,  and   satisfac- 

precise  nature  of  such  matter  of  de-  tion,  a  judgment    recovered   for   the 

fense,    s.  7363.      Discharge   in   bank-  same  cause,  or  other  matter  operating 

ruptcy.  Parks  v.  Goodwin,  i  Mich.  35;  to  extinguish  the  right  of  action  which 

misrepresentation  and  fraud.  Miller  V.  once  existed,  he  shall  file  with  such 

Finley,  26  Mich.  249;  former  recovery,  plea  a  notice  in  writing  specifying  the 

Achey  v.  Hull.  7  Mich.  430;  puis  dar^  intended  matter  of  defense  under  such 

rein  continuance,  or  any  other  matter  plea.    Code  1880,  tit.  11,  ch.  52,  s.  909, 

which,  if  pleaded  specially,  would  de-  p.  228;  Chaplin  v.  Currier,  49  Vt.  48; 

stroy  the    general  issue,  Johnson  v,  Farr  v.  Payne,  40  Vt.  615;  Matthie  v. 

Kibbee,   36  Mich.    270  ;  as  set-off,  s.  Barton,  40  Vt.   286;  Hudson  v.  Nute, 

7366,  Ferguson  v,  Millikin,  42  Mich.  45  Vt.  66;  School  Dist.  No.  i  v,  Bird- 

441,  require  special  notice.  port,  63  Vt.  383;  Ewing  v,  Griswold, 

New  Hampehire. — Any  defense  may  43  Vt.  400;  Jewett  v.  Winship,  42  Vt. 

be   proved    under  the  general  issue,  204;  Aiken  v,   Bridgman,  37  Vt.  249. 

upon  a  brief  statement  thereof  being  But  specifications  are  not  necessary 

filed  in  such  time  as  the  court  may  or-  to  the  defendant's  right  of  recovery 

der.     Code  1891,  c.  223,  s.  3,  p.  619;  under  a  plea  of  set-off,  especially  in  a 

Rich  V,  Flanders,  39  N.  H.  318;  Colby  trial  before  a  referee.     Lewis  v,  Jew- 

V,  Stevens,  38  N.  H.   191;  Folsom  v.  ett,  51  Vt.  378. 

Brawn,   25  N.    H.   114;   Pickering  v,  1.  Ministerial,  etc.,  Fund  v.  Rowell» 

Pickering,  19  N.  H.  389;  School  Dist.  49  Me.  330. 

No.  3  V,  Aldrich,  13  N.  H.  139.     Such  Must  be  Plea  in  Bar. — A  brief  state- 

a  statute   does  not    change   the   na-  ment  should  not  amount  to  the  general 

ture  of  the  general  issue  itself.     Co-  issue.   Little  v.  Bolles,  12N.  J.  L.  171; 

checo  Mfg.  Co.  v,  Whittier,  10  N.  H.  and  should  contain  only  such  matter 

305.     And  a  brief  statement  being  a  as  would  form  a  good   plea  in  bar, 

substitute  for  a  special  plea,  should  Ackerman  v.  Shelf,  8  N.   J.   L.    125; 

contain  all  the  substantial  elements  of  Tillou  v.  Britton,  9  N.  J.  L.  120;  Miller 

such  a  plea.     Folsom  v.  Brawn,  25  N.  v,  Halsey,  14  N.  J.  L.   48;  Story  v, 

H.  114;  Pike  V,  Taylor,  49  N.  H.  124.  Baird,  14  N.  J.  L.  262;  Parks  v.  Good- 
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not  required  that  the  specifications  should  have  the  technical  ac> 
curacy  of  a  special  plea.^     But,  being  a  substitute  for  a  special 
plea,  they  should  contain  all  the  substantial  elements  of  such  a 
plea.* 
2.  Special  Pleat— tf.    Tender,   Limitations,   etc— Notwith- 

standing  the  extension  of  the  general-issue  plea  to  matters  in 
confession  and  avoidance  of  the  plaintiff's  claim,  tender,'  thestat* 
ute  of  limitations,'*  discharge  in  bankruptcy,*  and  in  some  cases 
matters  which,  though  they  admit  the  contract  as  stated  in  the 
declaration,  show  either  a  performance  by  the  defendant,  or  facts 
which  in  law  excuse  or  justify  the  nonperformance  of  it,  must 
be  specially  pleaded.* 

win,  I  Mich.  35;  Miller  v.  Finley,  26  Osgood  v.  Spencer,  2  Har.  ft  G.  (Md.) 

Mich.  249;  Achey  V.  Hull,  7  Mich.  430;  135;    Frost  v,   Tibbetts,  30  Me.    188; 

Johnson  v.  Kibbee,  36  Mich.  270;  Fer-  Parks  v.  Goodwin,  i  Mich.  35. 

guson  V.  Millikin.  42  Mich.  44;Clough  Vsw  PromiM. — Where  the  defendant 

V,  Clough,  26  N.  H.  24.  pleads  a  discharge  in  bankruptcy,  the 

1.  Clement  v.  Garland,  53  Me.  429.  plaintiff  may  give  evidence  of  a  new 

2.  Folsom  V.  Brawn,  25  N.  H.  114;  promise,  even  though  it  has  not  been 
Pike  V,  Tavlor,  49  N.  H.  124.  alleged  in  the  declaration.    Craig  v* 

Spedflcation  of  Dtfense. — The  spec!-  Seitz,  63  Mich.  727. 
fication  of  matters  intended  to  be  6.  Arch.  PI.  &  Ev.  202;  Dibble  v. 
given  in  evidence  must  contain  as  Duncan,  2  McLean  (U.  S.)  553;  Mar- 
distinct  an  allegation  of  the  special  vin  v.  Mandell,  125  Mass.  562;  How- 
grounds  of  defense,  though  not  in  the  ard  v,  Hayward,  16  Gray  (Mass.)  354. 
same  technical  form,  as  a  special  plea.  Such  as  an  agreement  to  take  back  an 
Brickett  v.  Davis,  21  Pick.  (Mass.)  article,  Buchanan  v.  Beck,  15  Oregon 
404.  563;  or  illegality  in  the  consideration, 

8.  I   Saund.   33;  Agnew   v,  Gettys-  Stannard    v,  McCarty,    Morr.   (Iowa) 

burg  Bank,  2  Har.  s.  G.   (Md.)  491;  124;    Dickson   v,    Burk,   6  Ark.   412; 

Osgood  V,  Spencer,  2  Har.  &  G.  (Md.)  Bradford  v.  Tinkham,  6  Gray  (Mass.) 

133.     See  article  Tender.  494;  Libby  v.  Downey,  5  Allen  (Mass.) 

Baadinosi  to  Pay.— The   plea    must  299;  Suit  v,  Woodhall,  116  Mass.  547; 

show  that  the  defendant  has  always  or  payment,   Fellers  v.  Lee,  2  Barb, 

been  ready  to  pay  the  money  from  the  (N.  Y.)  489;  Martin  v,  Pugh,  23  Wis. 

time  when  it  first  became  due.     Hume  184;  Henderson  v.  Henderson,  3  Den. 

V,  Peploe,  8  East  168;  Birks  v.  Trip-  (N.  Y.)  314;  Morey  v.  Farmers'  Loan, 

pet,  I  Saund.  33,  note  2.     But  a  "brief  etc.,  Co.,  18  Barb.  (N.  Y.)  401;  14  N. 

statement"  of  tender,  which  failed  to  Y.  302;  New  York  L.  Ins.,  etc.,  Co.  v, 

allege  that  the  defendant  had  always  Covert,  29  Barb.  (N.  Y.)436;  or  accord 

been   ready  to   pay   the   money,   was  and  satisfaction,  Warren  v.  Skinner, 

held  sufficiently  formal  and  precise  to  20  Conn.  559;  Clifton  v,  Litchfield,  106 

admit  evidence   of    tender  under   it.  Mass.    34;  Capital    City  Mut.   F.  Ins. 

Clough  V,  Clough,  26  N.  H.  24.  Co.  v.  Detwiler,  23  111.  App.  656;  or 

4.  I  Saund.  283,  note  2;  2  Saund.  misrepresentation  and  fraud.  Miller 
636,  (c);  Kunkel  v.  Spooner,  9  Md.  v.  Finley,  26  Mich.  249;  or  set-ofif, 
462;  Griffin  v,  Moore,  43  Md.  246;  Ferguson  v,  Millikin,  42  Mich.  441; 
Ware  v.  Dudley,  16  Ala.  742;  Brown  Lewis  v,  Jewett.  51  Vt.  378;  Sangston 
V.  Hemphill,  9  Port.  (Ala.)  206;  Petty  v.  Maitland,  11  Gill  &  J.  (Md.)  297; 
V.  Cleveland,  2  Tex.  404;  Young  v.  State  v.  Baltimore,  etc.,  R.  Co.,  34 
Rummell,  2  Hill  (N.  Y.)  478*.  Boyd  v,  Md.  374.  See  also  Greaves  t^.  Middle- 
Weeks,  5  Hill  (N.  Y.)  393;  Bradley  v,  brooks,  59  Ga.  240;  Dendy  v.  Gamble, 
Field,  3  Wend.  (N.  Y.)  272;  Ware  v.  59  Ga.  434;  Stockett  v.  Sasscer,  8  Md. 
Webb,  32  Me.  41;  Benoist  v.  Darby,  374;  Semmes  v.  Naylor,  12  Gill  &  J. 
12  Mo.  196;  Cook  V,  Kibbee,  16  Vt.  (Md.)36i;  Mead  r.  Strouse,  41  Conn. 
434.     See  Statute  of  Limitations.  565;  Stockert  v,  Mackey,  34  111.  App. 

5.  Gowland  v.  Warren,  i  Camp.  363;  476;  Johnson  v.  Fry,  88  Va.  695; 
Stedman  v.  Martinnant,  12  East  664;  Lowery  v,  Daniel,  98  Ala.  451. 
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b.  Amounting  to  the  General  Issue.— Special  plcus  admit 

the  contract  as  stated  in  the  declaration.     Consequently  a  special 

0«orgU. — The  general  issue  is  a  de-  (Md.)  331;  State  v.  Baltimore,  etc.»  R. 

nial  of  the  allegations  in  the  plaintifTs  Co.,  34  Md.  374,  must  be  especially 

declaration,  Causey  v.  Cooper,  41  Ga.  pleaded. 

409;  Dickson  t'.  Saloshin,  54  Ga.  117;  Plorida. — Limitations,  payments, set- 
Woolfolk  V.  Beach,  61  Ga.  67;  and  off,  and  release  may  be  pleaded  spe- 
shall  be  considered  as  filed  in  all  cases  cially.  Code  1892,  P.  385,  S.  1075. 
which  are  answered  to  at  the  first  term,  Pennsylvuda. — In  addition  to  the 
Steadman  v,  Simmons,  39  Ga.  594;  general  issue  in  assumpsit  the  def end- 
Augusta  Nat.  Bank  z^.  Southern  Force-  ant  may  plead  payment,  set-off,  and 
lain  Mfg.  Co..  59  Ga.  157;  Johnson  v,  the  statute  of  limitations,  act  May 
Shurle^,  58  Ga.  417;  and  no  otherevi-  25th,  1887  (P.  L.  272);  and  he  may 
dence  is  admissible  under  such  plea,  plead  payment  after  a  plea  of  non  as- 
except  such  as  disproves  the  plaintiff's  sumpsit,  notwithstanding  a  denial  of 
cause  of  action;  all  other  matters  any  indebtedness  in  his  aflSdavit  of 
in  satisfaction  or  avoidance  must  be  defense,  and  although  such  plea  is 
specially  pleaded.  Code  1882,  p.  873,  made  after  such  indebtedness  has  been 
s.  3450.  A  special  contract  exempt-  proved,  with  a  desire  to  adapt  the  de- 
ing  from  liability,  Buchannon  v,  Jones,  fense  to  the  testimony,  Stillwell  v. 
I  Ga.  256;  and  sometimes  illegality  of  Rickards,  152  Pa.  St.  437. 
consideration,  Johnson  v,  Ballingall,  Affidavit  of  Befense.  —  Under  the 
I  Ga.  68;  a  rescission,  Barnett  v.  act  of  May  25,  1887,  the  defendant 
Terry,  42  Ga.  283;  breach  of  warranty,  must  reply  to  the  statement  by  affi- 
Radcliff  V,  Gunby,  46  Ga.  464;  limita-  davit.  This  provision  is  not  lim- 
tions,  Parker  v,  Irvin,  47  Ga.  405;  res  ited  to  claims  within  the  afiSdavit- 
adjudicata,  former  recovery,  and  all  of-defense  law.  Cochran  v.  Pyle,  10 
pleas  in  avoidance,  Greaves  v.  Middle-  Pa.  Co.  Ct.  Rep.  198.  Thus  in  assumpsit 
brooks,  59  Ga.  240;  Augusta  Bank  v,  for  lumber  sold  the  builder  of  a  house. 
Southern  Porcelain  Mfg.  Co.,  59  Ga.  an  affidavit  of  defense  which  denies 
157;  Dendy  z/.  Gamble,  59  Ga.  434;  the  purchase  by  and  delivery  to  the 
Wiggins  V,  Mayer,  91  Ga.  778;  Gwin  defendant  of  the  lumber,  but  does  not 
V,  Anderson,  91  Ga.  827;  Beasley  v.  deny  the  delivery  of  the  lumber  at  the 
Huyett  Mfg.  Co.  (Ga.,  1894),  18  S.  E.  house  and  its  use  in  it,  is  bad.  Ewer 
Rep.  420,  must  be  specially  pleaded.  v.  Laughlin,  22  Pittsb.  L.  J.  N.  S.  (Pa.) 

Maryland.— Tender,  Agnew  v.  Get-  317.     And  see  Chestnut  St.  Nat.  Bank 

tysburg  Bank,  2  Har.  &  G.  (Md.)  491;  v.  Ellis,  161  Pa.  St.  241. 

Osgood  V,  Spencer,  2  Har.  &  G.  (Md.)  Virginia  and  West  Virginia. — In  any 

i33;Union  Bankv.Ridgely,!  Har.  &G.  action  on   a  contract    the  defendant 

(Md.)  407;   discharge  in  bankruptcy,  may  file  a  plea  alleging  any  such  fail- 

Osgood  V.  Spencer,  2  Harr.  &  G.  (Md.)  ure  in  the  consideration  of  the  con- 

135;  limitations,  Kunkel  v.  Spooner,  9  tract,  or  fraud  in  its  procurement,  or 

Md.    462;    Griffin    v,  Moore,   43   Md.  any  such  breach  of  any  warranty  to 

246;  Farmers'  Bank  v,  Sprigg.  ti  Md.  him  of  the  title  to  real  property,  or  of 

389;  Perkins  v.  Turner,  i   Har.  &  M.  the    title   or  soundness    of    personal 

(Md.)  400;  Lamott  v.  M'Laughlin,   3  property,  as  would  entitle  him  either 

Har.  &  M.  (Md.)  324;  Smith  v.  Will-  to  recover  damages  at  law  from  the 

iamson,  i  Har.  &  J.  (Md.)  147;  Oliver  plaintiff,  or  the  person  under  whom 

V,  Gray,  i  Har.  &  G.  (Md.)  215;  Wall  the   plaintiff  claims,   or  to  relief    in 

V,  Wall,  2  Har.  &  G.  (Md.)  79;  Cham-  equity,  in  whole  or  in  part,  against 

bers  V,  Chalmers,  4  Gill    &  J.  (Md.)  the  obligation   of   the  contract,   and 

420.     But   see  Stockett  v,  Sasscer,  8  every  such  plea  must  be  verified  by 

Md.  374;  defenses  on  the  merits  aris-  affidavit.     Va.  Code  1873,   tit.    51,   c. 

ing  after  suit    brought,   Semmes    v.  168,  s.  5,    p.  1098;  Va.  Code  1887,  c, 

Naylor,  12  Gill  &  J.  (Md.) 361;  Agnew  140,  s.  3299,  p.  785;  West  Va.  Code, 

V.  Gettysburg  Bank,  2  Har.  &G.  (Md.)  c.  126,  s.  5,  p.  813;  Fleming  v,  Toler, 

471;  and  set-off.  Code,  1888,  art.  75,  s.  7  Gratt.  (Va.)  310;  Shiflett  v.  Orange 

13,  p.  1095;  Poe  on  Pleading,   c.  25;  Humane  Soc,  7  Gratt.  (Va.)  297;  Is- 

Sangston  v.   Maitland,    11   Gill  &  J.  bell  v,    Norvell,   4    Gratt.   (Va.)  176; 

(Md.)  297;  Burch  v.  State.  4  Gill  &  J.  Pence  v.   Huston,  6  Gratt.  (Va.)  304; 

(Md.)  444;  Annan  v,   Houck,  4  Gill  Watkins  v.  Hopkins,  13  Gratt.  (Va.) 
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plea,  which  denies  the  contract  alleged  in  the  declaration,  is  bad 
on  demurrer  as  amounting  to  the  general  issue.^  But  a  special 
plea  alleging  facts,  which  will  maintain  the  defense  under  the 
general  issue,  does  not  necessarily  amount  to  the  general  issue.* 
YL  Vexdiot  AMD  JUMIOVT.— The  verdict,  if  for  the  plaintiff, 
must  be  for  a  sum  certain  as  damages,  that  sum  not  to  exceed 

743;  Burtners  V.  Reran,  24Gratt.  (Va.)  Tjr.  625,  2  C.  M.  &  R.  355;  Regill  v. 
42;  Keckley  v.  Winchester  Union  Green,  i  M.  &  W.  328;  Morgan  v. 
Bank,  79  Va.  458;  Huffman  v.  Alder-  Pebrer,  3  Bing.  N.  Cas.  457. 
son,  9  W.  Va.  616;  Black  v.  Smith,  13  2.  Gould  on  Pleading.  356. 
W.  Va.  803;  Wellsburg  First  Nat.  Thus  in  assumpsit  on  a  special  agree- 
Bank  v.  Kimberlands,  16  W.  Va.  555;  ment,  where  the  right  of  actions  de- 
Morrow  V.  Bailey,  2  W.  Va.  326;  Jar-  pends  on  the  performance  of  a  condi- 
rett  V,  Nickell,  4  W.  Va.  276;  Fisher  tion  precedent,  performance  of  which 
fr.  Burdett,  21  W.  Va.  626;  Quaker  is  averred  in  the  declaration,  the  de- 
City  Nat.  Bank  v,  Showacre,  26  W.  fendant,  instead  of  pleading  the  gen- 
Va.  48;  Douglass  v.  West  Virginia  eral  issue,  may  deny  the  alleged  per- 
cent. Land  Co.,  12  W.  Va.  502;  Bias  formance;  and  where  neither  the  con- 
V,  Vickers,  27  W.  Va.  456.  Thus,  a  dition  nor  its  performance  is  alleged 
party  filing  a  plea  under  this  statute  in  the  declaration,  the  defendant  may 
may  claim  and  recover  all  the  dam-  by  special  plea  put  the  condition  on 
ages  which  he  has  sustained  by  the  record  and  avail  himself  of  a  special 
breach  of  the  warranty  which  he  could  issue  on  its  nonperformance,  in  which 
recover  in  an  action  for  a  breach  of  case  the  plea  should  conclude  with  a 
the  warranty.  Huff  v,  Broyles,  26  verification.  Dewees  v,  Manhattan 
Gratt.  (Va.)  283.  Ins.  Co.,  34  N.  J.  L.  244.     And  a  plea 

1.  Arch.  N.  P.  147;  Dibble  v.  Dun-  that  the  defendant,  who  was  sued  as 

can,  2  McLean  (U.  S.)553;  Merchants'  principal,  indorsed  the  note  as  guar- 

etc,   Bank  v,   Evans,  9  W.  Va.  373;  antor  and  not  as  principal,  was  held 

Crew    V.   Farmers'    Bank,    31    Gratt.  good  on  demurrer.     Dibble  v.   Dun- 

(Va.)  348;  Philadelphia  Fire  Assoc,  v.  can.  2  McLean  (U.  S.)  553. 

Hogwood,  82  Va.  342;  Baltimore,  etc.,  Btolaratlon  Defeetlvs. — Generally  the 

R.  Co.  V.  Polly,  14  Gratt.  (Va.)  447;  defendant  cannot  be  defaulted  on  ac- 

Keckley  v.  Union  Bank,  79  Va.  458;  count     of     defective      specifications, 

Collingbourne  v.  Mantell,  5  M.  &  W.  where  the  plaintiff's  declaration  is  de- 

289;   Morgan   v,    Pebrer,  3    Bing.    N.  fective.      Shelden    v.    Call,   55     Me. 

Cas.  457;  Lyall  v.  HigginS|4Q.  B.  528.  159. 

Plea  Qoallfying  Gontraet.— A  special  Must  Aniwtr  the  Complalnl — A  plea 

plea,    which    qualifies    the    contract  which  does  not  answer  the  complaint 

stated   in   the  declaration,  is  bad  as  is  demurrable.      Penn    v.   Smith,  93 

amounting  to  the   general  issue,  al-  Ala.  476;  Werth  v.  Montgomery  Land, 

though   it   only  sets    out  the  actual  etc.,  Co.,  89  Ala.  373;   Heckscher  v, 

agreement  between  the  parties.     Nash  American  Tube,  etc.,  Co.,  137  Pa.  St. 

V,  Breeze,  11  M.  &  W.  352;  Williams  421;  Salsbury  v,  Falk,  28  111.  App.  297; 

9.  Vines,    i  D.   &   L.  710;  Gerard  v.  Everroad   v,  Schwartzkopf,  123  Ind. 

Dill.  96  Ind.  476.  35>     But  the  defendant  may  positive- 

Spedal  Plea  to  Common  CoQiiti. — Aspe-  ly  deny  the  allegations  of  the  com- 

cial  plea  to  a  count  for  money  paid  for  plaint,   and    plead    in    addition  pay- 

the  plaintiff's  use  is  bad,  if  the  facts  ment,  arbitration,  and  satisfaction  of 

stated  deny  that  the  money  was  paid  the  award.     Snodgrass  v,  Andross,  19 

under    circumstances   which    do    not  Oregon  236. 

raise  an  implied  assumpsit  on  the  Sqnitable  Pleas. — In  assumpsit  by 
part  of  the  defendant;  or  a  special  the  payee  of  an  accepted  bill  of  ex- 
plea  to  the  common  count  for  money  change,  the  defendant  cannot  plead 
had  and  received,  which  denies  that  that  the  acceptance  was  without  con- 
the  defendant  received  the  money  un-  sideration  and  that  the  fact  was  known 
der  circumstances  which  make  such  to  the  plaintiff  at  the  time  of  the  ac- 
receipt  by  him  a  receipt  to  the  use  of  ceptance,  since  such  matter  is  not 
the  plaintiff.  Stotesbury  v.  Ins.  Co.,  available  as  a  defense  at  law.  Mar- 
9  Phila.  (Pa.)  210;  Solly  v.  Nash,  5  shall  v.  Bumby,  25  Fla.  619. 
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ASSUMPSIT. 


Verdiet  and  JndgiiM&t 


the  amount  claimed  in  the  declaration.^  In  such  case  the  judg- 
ment  is  that  the  plaintiff  recover  a  sum  certain  as  damages,  and 
full  costs  against  the  defendant* 


1.  Tidd  (9th  ed.)  896;  Tennant  v. 
Gray,  5  Munf.  (Va.)  494;  Harris  v. 
Jaffray,  3  Har.  &  J.  (Md.)546;  Hoit  v, 
Molony,  2  N.  H.  322;  Roberts  v, 
Muir,  7  Ind.  544;  O'Neale  v.  Wade,  3 
Ind.  410;  Siltzell  v.  Michael,  3  W.  & 
S.  (Pa.)  329;  Grether  v,  Klock,  39 
Conn.  133;  P.  C.  Hanford  Oil  Co.  v. 
Findlay,  80  Wis.  91.  But  where  the 
defendant  entered  upon  the  plainti£f's 
land  as  a  trespasser  and  cut  his  tim- 
ber, the  plainti£f's  amount  of  recovery 
is  not  limited  to  the  price  fixed  in  a 
contract  by  which  he  agreed  to  sell 
defendant  all  the  timber  on  his  land, 
reserving  the  right  to  cut  it  himself. 
Sixma  v,  Montgomery,  98  Mich.  193. 

9.  Chitty  on  Pleadings  (i6th  Am. 


ed.)  158.  But  where  defendants  have 
pleaded  to  the  issue  severally,  they 
cannot  be  taxed  with  costs  severally. 
Meagher  v.  Bachelder,  6  Mass.  444; 
Ward  V,  Johnson,  13  Mass.  148. 

Judgmtnt  on  Damnrrer  Without  Trial 
of  lisuM.— Where  after  issue  was 
joined  on  the  plea  of  non  assumpsit 
the  defendant  filed  special  pleas,  to 
which  the  plainti£f  demurred,  and  the 
court  overruled  the  demurrers  and 
gave  final  judgment  for  the  defendant, 
it  was  held  that  there  could  be  no 
final  judgment  until  the  issue  on  the 
plea  of  non  assumpsit  had  been  tried, 
withdrawn,  or  otherwise  disposed  of. 
Morgantown  Bank  v.  Foster,  35  W. 
Va.  357. 
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ABANDONMENT. 

Abandonment  of  appeal.    See  Appeals,  Partiss  to  Appellate  Pro- 
ceedings. 

ABATEMENT. 

Order  overruling  plea  in  criminal  case,  appeal  from,  150^ 
Of  action  by  death  of  party  after  judgment,  202. 

ABSTRACT  OF  RECORD. 

See  Appeals,  Transfer  of  Cause. 

ABUSE  OF  DISCRETION. 

As  a  ground  of  appeal.     See  APPEALS. 

ACCESSORIES. 

Arraignment  of  principal  and  accessory,  761. 

ACCIDENT. 

As  a  ground  for  relief  when  appeal  barred  by  limitation,  845« 

ACCORD  AND  SATISFACTION. 

By  plea  puis  darrein  continuance^  sufficiency  of,  919. 

ACCOUNT  STATED. 

The  common  count  in  assumpsit.     See  ASSUMPSIT. 

ACCOUNTING. 

See  Assignment  for  Benefit  of  Creditors. 

Appeal  from  order  for.    See  Appeals,  Appealable  Judgments. 

ACTIONS. 

See  Assignment  for  Benefit  of  Creditors. 
Action  of  assumpsit.     See  Assumpsit. 
Appearances  in  actions.     See  Appearances. 
Appeal  from  denial  of  motion  to  consolidate,  94. 

ACTUAL  CONTROVERSY. 

Dismissal  of  appeal  for  lack  of ,    See  Appeals,  DISMISSAL  OF  APPEAL* 
ADDITIONAL  ABSTRACT. 

See  Appeals,  Transfer  of  Cause. 

ADDRESS. 

Of  notice  of  appeal,  314. 
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ADJOURNMENT. 

Of  courts,  presumpHam  of  regularity^      See  APPEALS,   PebsumptiOIIS 
ON  Appeal. 

ADMINISTRATOR- 

As  a  party  to  appeals^    See  Paetiss  TO  APPELLATE  PeOCEEDIHQI. 

ADMIRALTY. 

Trial  de  novo  on  appeal  in,  327. 

ADVANCEMENT. 

Advancement  of  cause  on  calendar  on  appeal,  36l« 

AFFIDAVIT. 

Affidavits  in  appellate  proceedings.     See  APPEALS. 

AFFRAY. 

Verdict  in  Indictment  for  assault  and  battery,  858. 

AGENTS. 

Appearapce  in  suits  by  agents,  673. 

AGGRAVATED  ASSAULTS. 

See  Assault  and  Battery. 

AGREED  CASF. 

Appeal  f^om  judgment  on.     See  APPEALS,  APPEALABLE  JUDGMENTt* 
Evidence  to  contradict  on  appeal,  297. 

ALIMONY. 

Appeal  5rom  order  awarding  temporary,  136. 

ALMANACS. 

Use  of  almanac  in  argument  to  jury.    See  Arguments  of  Counsel. 

AMENDMENTS. 

Amendment  of  assignments  of  errors.     See  ASSIGNMENTS  OF  Eeeoes. 
Appeal  from  decisions  relating  to.     See  Appeals,   APPEALABLE  JUDO* 

MBNTS. 

Of  abstract  of  record  on  appeal.    See  Appeals,  Transfer  of  Cause. 

Of  original  record  after  appeal.     See  APPEALS,  TRANSFER  OF  CAUSE. 

Error  in  rulings  on.     See  ERROR. 

Of  officer's  return  of  service,  229. 

Of  notice  of  Appeal,  220,  231. 

Of  judgment  or  order.     Effect  in  extending  time  for  appeal,  954* 

Of  pleadings,  presumptions  on  appeal,  468. 

Of  petition  for  writ  of  assistance,  984. 

AMICUS  CURIiE. 

Appeal  by.     See  PARTIES  TO  APPELLATE  PrOCEEDINQS, 

Definition,  758. 

How  far  recognized,  759. 

Death  of  party  after  exceptions,  758. 

ANOTHER  SUIT  PENDING. 

New  suit  pending  appeal  in  original  suit,  $$$• 
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ANSWERS. 

In  suits  arising  out  of  assignment  for  benefit  of  creditors.     See  AssiGM« 

MENT  FOR  Benefit  of  Creditors. 
Appeal  from  orders  striking  out,  II2. 

Presumed  to  be  sufficient  where  pleadings  are  omitted  from  record  on 
appeal,  464. 

APPEALABLE  INTERESTS. 

See  Parties  to  Appellate  Proceedings. 
APPEAL  BOND. 

Not  required  at  common  law,  16. 
APPEALS. 

The  article  on  this  subject  in  this  volume  for  indexical  purposes  is  divide<l 
into  several  titles,  corresponding  to  the  main  divisions  of  the  article,  but  ar- 
ranged in  alphabetical  order.     See 

Appeals,  Appealable  Judgments  and  Orders. 

Appeals,  Appellate  Jurisdiction. 

Appeals,  Dismissal  off  Appeal. 

Appeals,  Effect  of  Appeal. 

Appeals,  Examination  of  Case  on  AppeaL 

Appeals,  Presumption  on  Appeal. 

Appeals,  Reinstatement 

Appeals,  Review  of  Exercise  of  Discretionary  Power. 

Appeals,  Successive  Appeals. 

Appeals,  Transfer  of  Cause. 

Parties  to  Appeals,  see  Parties  to  Appellate  Proceedings. 

Reversible  Error.    See  Error. 

Orders  granting  or  refusing  writs  of  assistance,  985. 

Asssignment  of  errors.     See  Assignment  of  Errors. 

Error  in  appeal  of  right  of  argument  by  counsel.     See  Argument  op 

Counsel. 
Appearances  on  appeals  and  in  appellate  proceedings.     See  Appear- 

ances.  . 

APPEALS,  APPEALABLE  JUDGMENTS  AND  ORDERS. 
Final  Judgments,  52-64. 

Final  decision  necessary  to  appeal,  53. 
What  is  a  final  judgment,  53. 

Nothing  left  for  determination,  54. 

Must  conclude  the  parties,  53,  54. 

Must  dispose  of  subject-matter,  54. 

Dismissal  as  to  portion  of  parties,  54. 

Right  of  parties  in  particular  suit  only,  54* 

Ancillary  proceedings,  54. 

Permission  to  apply  for  future  relief,  55. 

Further  orders  of  court  necessary,  55. 

Not  confined  to  judgments  upon  which  execution  may  issue,  55. 

When  final  determination  of  action,  55. 
Universality  of  rule,  56. 
Appeals  from  probate  courts,  56. 

Directing  issue  on  facts,  56. 

Orders  affecting  letters  of  administration,  56. 
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APPEALS,  APPEALABLE  JUDGMENTS  AND  ORDERS. 

Hnal  iiidfiiniils— a»ii^'if«A/. 

Distribution  of  estate,  57. 

Partial  distribution,  57. 

Payment  into  court,  S7* 

Accounting,  57. 

Recovery  of  property,  57. 

Rule  in  California,  58. 

Attorney's  fees,  58. 

Sales  of  property,  58. 

Guardians,  59. 
In  insolvency  proceedings,  57-59. 

Instances  of  appealable  judgments  and  orders,  59,  60. 
Statutory  provisions,  60. 

Allowing  appeal  from  "  all  decisions,"  60. 
Opinion  of  the  court,  61,  62. 
Mere  announcement  of  decree,  6a 
Formal  entry  necessary,  62. 
Dismissal  of  appeal,  61. 

No  jurisdiction  because  judgment  not  final,  6l« 

Record  must  show  final  judgment,  61. 

Dismissal  on  motion,  61. 

Motion  at  any  time  during  progress  of  cause,  6t« 

Waiver  by  joinder  in  error,  61. 

No  power  to  remand,  61. 

Entry  of  judgment,  61. 

No  final  judgment  without  entry,  6a. 

Signature  to  judgment,  62. 

Memoranda  of  clerk,  62. 

Appeal  after  rendition  but  before  entry,  63* 

SuflScient  and  insufficient  entries,  63. 

Ascertainment  of  costs,  63. 
Order  for  judgment,  63. 

Appeal  from  judgment  not  from  order  allowing  judgmeot,  6^ 
Order  dismissing  complaint,  63. 
Order  taxing  costs,  64. 
Correcting  record.     Motion  to  amend,  64. 
Irregular  judgments,  64. 

Correcting  record.     Motion  to  amend,  64. 

Irregular  orders.     Conditional  judgments,  64* 
Form  of  decision,  64. 

No  technical  form  required,  64. 

Effect  of  decision  determines  appealability,  64  ' 

New  York  special  and  general  terms,  64. 
In  equitable  causes,  65-72. 

Final  decree  adjudicating  rights,  65. 
Decree  in  vacation,  66. 
Decree  capable  of  enforcement,  66. 
Principle  of  finality  applicable,  64. 
Decision  on  relief  demanded,  66-68. 

Decree  retaining  cause  for  future  determination  of  any  matter,tt» 

Decree  granting  or  denying  sole  relief  sought  is  final,  6fi. 
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APPEALS,  APPEALABLE  JUDGMENTS  AND  ORDERS. 
In  equitable  ^wxw^— Continued. 

Further  proceedings  before  a  master,  67. 
Decree  must  decide  controversy,  67. 
Decree  directing  accounting,  67. 
In  patent  cases,  67. 
In  foreclosure  cases,  67. 

Subsequent  decree  necessary  to  execute  former  one,  68. 
Affecting  homestead  rights,  68. 
Divorce  cases,  68. 
Decrees  ordering  reference,  68. 
Finality,  68. 

Reference  to  master  to  act  as  subordinate  court,  69. 
Rule  in  New  York,  69. 
Interlocutory  decrees,  70-72. 

Decrees  ordering  accounting,  7a 
Examples,  69,  70. 
Collateral  decrees,  70. 
Taxing  fees,  70. 
Overruling  demurrer,  71. 
Alimony,  71. 

Order  affecting  receiver,  71* 
Preliminary  decree,  71. 
Double  appeals,  71. 

Decree  partly  final  and  partly  interlocutory,  7Z« 
Two  appealable  decrees  in  same  case,  71. 
Second  final  decree  upon  account  reported,  71. 
Final  decree  or  order  not  reviewable  on  appeal  from  sub- 
sequent proceedings,  71. 
Executionary  orders,  71. 
Appeals  to  modify  decree,  71. 
Decrees  effecting  transfer  of  property,  71.  ' 

Such  decree  final,  71. 
Decree  ordering  payment  of  money,  72. 
Decree  of  divorce  making  wife  allowance,  7a* 
Final  orders,  73-80. 

What  constitute  generally,  72. 

Disposing  of  subject-matter,  72. 
Distinguished  from  judgments,  7a. 
Do  not  involve  hearing  on  pleading  and  proof,  73. 
Must  determine  action,  73. 
Divestment  of  legal  right,  73. 
Instances  of  final  appealable  orders,  73,  74. 
Order  denying  motion  for  judgment,  74. 
Orders  affecting  substantial  rights,  75. 
What  is  meant  by,  75. 
Orders  **  involving  the  merits,'*  75. 
Instances  of  orders  affecting  substantial  rights,  75,  76. 
Instances  of  appealable  orders  affecting  the  merits,  76,  77. 
Instances  of  orders  unappealable  as  not  affecting  tke  merits   // 
Special  orders  after  judgment,  76,  77,  78. 

Final  orders  made  after  judgment.     Instances,  78. 
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APPEALS,  APPEALABLE  JUDGMENTS  AND  ORDERS. 
Final  Vf^M%r-Omtinn€d. 

Orders  made  in  same  cause,  78. 
In  special  proceedings,  78. 

Statutes  allowing  appeal,  78. 

Instances  of  appealable  orders,  78,  79. 
Under  code  of  New  York,  79. 

Special-term  orders,  76. 

Discretionary  orders,  79. 

Order  of  general  term  affirming  special  term  order,  79. 

Orders  affecting  substantial  rights,  79. 
1  Deprivation  of  statutory  remedy,  79. 

Instances  of  orders  resting  in  discretion  affecting  a  substantial 
right,  80. 
taMMirtory  deeisioHt,  81-95. 

No  appeal  from  proceeding  prior  to  final  judgment,  Sr,  82,  83. 

Appeal  from  intermediate  orders  after  final  judgment,  95. 

Findings  of  fact  and  conclusions  of  law,  82. 

Distinction  between  final  and  interlocutory,  80,  81. 

Order  to  account,  83. 

Refusal  to  find,  83. 

Confirmation  of  findings,  83. 

Order  making  feigned  issue  for  jury,  83. 

Transference  of  cause  on  docket,  83. 

Orders  changing  venue,  83. 

Removal  to  United  States  courts,  84. 

Verdict  without  judgment,  83. 

Other  instances  of  unappealable  orders,  84,  85. 

Matters  of  practice,  85. 

No  appeal  generally  allowed,  85,  86. 

Challenge  to  jurors,  86. 

Granting  or  refusing  continuance,  86. 

Decision  on  competency  of  expert,  87. 

Striking  cause  from  calendar.  87. 

Refusing  discontinuance,  87. 

Refusing  to  compel  election  between  causes  of  action,  87. 

Refusal  to  vacate  consent  order  of  reference,  87. 

Refusal  to  sustain  objection  to  evidence,  87. 

Granting  or  refusing  set-off  of  judgment,  87. 

Setting  aside  or  refusing  to  set  aside  order  taking  bill  as  con- 
fessed, 87. 

Order  of  discovery,  88. 

Corporation  applying  for  change  of  title,  88. 

Writ  of  possession,  88. 

Instructions  to  jury,  88. 

Other  instances  of  interlocutory  orders,  88. 
In  equity  cases,  88. 

Hearing  interlocutory  appeal  to  avoid  delay,  88. 

Appealable  interlocutory  orders,  89. 
Construction  of  statutes,  89. 

Allowing  appeals  from  interlocutory  decrees,  89. 

Statutes  of  different  states,  89,  90,  91. 
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APPEALS.  APPEALABLE  JUDGMENTS  AND  ORDERS.  . 

Intorlocirtory  declsiont— Gw/f  »«^</. 

Review  on  appeal  from  final  decisions,  90,  91. 

Proper  procedure.     Exceptions,  91. 

Expiration  of  time  to  appeal,  91. 

Under  Code  Practice,  91,  92. 
Decisions  resting  in  discretion,  92. 

Ordinarily  no  appeal,  92. 

Summary  relief,  93. 

Order  for  payment  of  expenses,  93. 

Order  denying  jury  trial,  93. 

Disagreement  of  jury,  93. 

Order  granting  or  refusing  special  jury,  93. 

Order  for  view  of  premises,  94. 

Order  for  consolidation  of  actions,  94. 

Order  allowing  amended  answer,  94. 

Order  allowing  complainant  to  examine  defendant  as  witness,  94. 

Order  requiring  payment  into  court,  94. 

Order  refusing  permission  to  read  law  to  jury,  94. 

Other  instances  of  discretionary  orders,  94. 

Abuse  of  discretion,  94. 

Bill  of  exceptions,  95. 

Settling  case  on  appeal,  95. 
Motions  to  vacate  appealable  orders,  96. 
Renewal  of  motion,  96. 

Appeal  must  be  taken  from  original  order,  96. 
Rule  in  New  York,  96. 

Order  denying  motion  to  vacate.     Right  of  appeal,  96. 
Orders  in  unappralable  causes,  96. 
Defect  of  jurisdiction,  96. 

Appeal  from   order  granting  or  denying  motion  to  set  aside  non- 
appealable order,  96. 
Refusal  of  court  to  act  on  non-appealable  order,  96. 
Substantial  denial  by  refusal  to  hear,  96. 
Illegal  orders,  96. 

Where  case  in  which  order  is  made  is  not  appealable,  96. 
Appeal  from  ex  parte  orders,  96. 
Proper  procedure.  96. 
No  direct  appeal,  96. 
Motion  to  vacate  or  set  aside,  96. 
Appeal  from  portion  of  decision,  96. 
From  part  of  judgment,  96,  97. 
Parts  disconnected,  97. 
Appeals  by  lienors,  97. 
In  New  York,  97. 
Appellant's  claim,  97. 
From  several  orders  in  same  case.  97. 
Two  orders,  latter  confirming  former.  97. 
Not  necessary  to  appeal  from  entire  decision,  96. 
Correction  of  Judgments,  97. 

Unauthorized  entry  of  judgment,  97. 

Right  to  appeal,  97. 
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CtrncliH  •!  Ilifilrtl    Ctmimmed, 
Chamber  orders,  97. 

Right  to  app«kl  from,  97,  98. 

Decision  of  judge  in  Tacadon,  98. 
PivsfiiB§  Sid  ffwnsdfaif  omH^  9^t  9^ 
When  appealable,  98,  99. 
Cross-bills,  98. 
United  Sutes  conrts,  99. 
Judgment  entered  and  perfected,  99. 
Interlocntorj  orders,  99. 
Rnle  in  New  York,  99. 
Decision  of  intermediate  appellate  court,  98. 

ky  MMtid,  99-103- 
Ordinarily  not  appealable,  99. 
Confession  of  judgment,  100. 
Decree  ^tf  «M»/>//tf,  lOOu 
Costs,  100. 

Jurisdiction  by  consent,  zoo. 
Entry  of  decree  proforma^  ioo»  zoi. 
On  case  stated,  zoz. 
Remedy  of  litigant,  zoa. 
Judgments  by  default,  zoz. 

Remedy  of  party  aggrieved,  zos. 

Where  judgment  by  default  is  determinatloo  of  court,  zos. 

Petition  for  review,  zoa. 

Sutes  where  appeals  allowed,  zos,  zq3. 
VoM  iHdgmenlt,  Z03. 

No  jurisdiction  of  subject-matter,  Z03. 
No  jurisdiction  of  person »  Z03. 
Writ  of  prohibition,  Z03. 
MgnMott  and  orders  of  ditoiistai,  Z03. 

Dismissing  cause.     Disposition  of  matter,  Z03. 

Entry  on  record  of  granting  motion;   sufficient  to  support  appeal,  104. 

Suit  must  be  dismissed  as  to  all  parties  and  as  to  whole  cause,  Z04. 

Portion  of  case  retained  for  trial,  104. 

Order  granting  leave  to  discontinue,  104. 

Order  setting  aside  judgment  dismissing  cause,  Z04. 

Order  strilcing  suit  from  docket,  Z04. 

Order  reinstating  cause,  Z04. 

Order  dismissing  appeal  from  inferior  tribunal,  Z05. 

Order  vacating  previous  order  setting  aside  judgment,  Z05. 

In  equity,  104,  Z05. 

Decree  dismissing  bill,  Z04,  Z05. 

Cross-bill,  decree  dismissing,  Z05. 
Orders  refusing  to  dismiss,  105,  106. 
Mgments  of  nonsuit,  106,  107. 
Compulsory  nonsuit,  106. 
Reinstatement,  106. 
In  Connecticut  and  Alabama,  106,  Z07. 
Decree  of  probate  court,  107. 
Order  refusing  to  grant  nonsuit,  107. 
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Jlldfllieiitt  of  ^MXiH^-^ConHnutd. 

Refusing  to  set  aside  voluntary  nonsuit,  107. 
Refusing  to  take  off  compulsory  nonsuit,  107. 
Deeisions  vaeaMng  liidfiiioiilt  and  doerees,  107-iia 
Cause  standing  for  further  proceedings,  107. 
Granting  or  refusing  motion  to  vacate  judgment,  xo7« 
Decision  opening  judgment  by  default,  xo8. 
Setting  aside  verdict  for  plaintiff,  108. 
Orders  resting  in  discretion,  108. 
Order  refusing  to  set  aside  an  appealable  order,  X09. 
Order  striking  out  judgment  rendered  at  preceding  term,  109. 
Order  vacating  judgment  over  which  court  had  no  jurisdiction,  X09. 
In  new  suits  to  vacate  judgment,  109. 

Final  judgment  appealable,  109. 
Order  setting  aside  judicial  sales,  no. 
Order  refusing  to  set  aside  order  for  sale,  xi(X 
DoeWons  aHeetfng  piMdingt,  xio-117. 
Amendment  of  pleadings,  tic. 

General  rule,  no,  in. 

Abuse  of  discretion,  11 1. 
Striking  out  pleadings,  112. 

Amended  bill  of  complaint,  xxa. 

Answers,  112. 

Redundant  matter,  112. 

Scandalous  or  sham  pleadings,  iia. 

Orders  "  involving  the  merits,"  iia. 

Matter  improperly  stricken  out,  112. 
Supplemental  pleadings,  113. 
Dismissal  of  pleadings,  113. 
Dismissing  complaint,  113. 
Motion  to  make  pleadings  definite,  XX3. 
Bills  of  particulars,  1 13. 
Judgments  on  pleadings,  113,  114. 
Orders  affecting  demurrers,  114. 

Sustaining  or  overruling  demurrer,  1x4. 

Where  order  directs  final  judgment,  114,  XX5- 

Where  party  elects  to  stand  on  his  demurrer,  X15,  Ii6> 

Rule  in  New  York,  xi6. 

Rule  in  equity,  117. 

Sustaining  demurrer  and  dismissing  bill,  xx7. 
Decisions  on  pleas  in  abatement,  117. 
Judgmonlt  in  attaehment  procMdings,  xi8. 

Where  whole  record  is  before  court,  xx8. 
Plea  in  abatement,  119. 
Orders  granting  attachment,  XX9. 
Vacating  or  refusing  to  vacate  attachment,  llQb 
Undertaking  in  attachment,  xi9. 
Release  of  property,  1x9. 
Attachment  proceedings  merely  auxiliary,  xi8. 
Oriart  of  arroil,  x2o. 

Where  appeal  is  allowed  from  interlocutory  orders,  xaou 
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Orders  of  wrrmX— Continued. 

Final  judgment,  120. 

Denying  motion  to  vacate  order,  lao. 

Allowing  bail  to  surrender  principal,  laa 

Extending  time  for  surrender,  120. 

Denying  motion  that  undertaking  be  delivered  up,  12a 

Discharging  defendant  from  imprisonment,  121. 
Order  affecting  reclverthipt,  121,  122. 

Discharge  of  receiver,  121. 

Refusing  to  remove  receiver,  122. 

Substituting  one  receiver  for  another,  12a* 

Receiver's  commissions,  122. 

Order  changing  possession,  122. 

Order  appointing  receiver,  121. 

Further  disposing  of  issues,  122. 
Changing  control  of  property,  laa* 
Decisions  affecting  in|uRClions,  123. 

Interlocutory  orders,  123. 

Principles  of  review,  124. 

Staying  proceedings,  124. 

Ex'Parte  order,  124. 

Where  the  bill  seeks  no  other  relief,  124. 

Where  decision  adjudicates  the  issue  in  the  cause,  125. 

Where  order  dissolving  injunction  dismisses  petition,  la^. 

On  final  decree,  125. 

Statutes  allowing  appeals,  construction,  125. 

Injunction  bond,  126,  127. 

Order  for  an  accounting,  127. 
Decisions  affecting  liabeu  corpus,  127. 

Generally  not  appealable,  127. 

When  appealable,  128. 

Deciding  rights  of  parties,  ^28. 

Statutes  allowing  appeals*  128. 

Chamber  orders,  128. 

In  Tennessee  and  New  York,  laS. 

In  United  States  courts,  129. 

In  Louisiana,  129. 
Decisions  in  cases  of  contemfit,  129,  131. 

When  an  appeal  allowed,  jurisdiction  of  court.  129. 

Pre!iminary  orders,  130. 

Civil  proceeding,  130. 

Contempt  in  presence  of  court,  130. 

Civil  and  criminal  contempts,  130. 

Adjudication  merely  that  party  is  in  contempt,  130. 

Denying  attachment,  130. 

Relieving  party  committed  for  non-payment  of  fines  on  condition, 

130,  131. 
Reversing  special  term  order,  131. 
Where  a  jurisdictional  question  is  involved,  131. 
Refusing  to  punish  for  contempt,  131. 
Denying  motion  to  vacate  order  punishing  for  contempt,  131. 
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Decisions  affeeting  proliibltion,  132. 
Discretion  of  court,  132. 
No  appeal  usually  allowed,  132. 
Order  granting  or  allowing  writ,  132. 
Decisions  affecting  quo  warranto,  132. 
The  rule  in  New  York,  132. 
Quo  warranto  as  final  judgment.  132. 
Decisions  affecting  mandamus,  132. 

Discretionary  and  unappealable,  132. 

Exception  to  the  rule,  132. 
Making  absolute  or  discharging  rule  of  alternative  mandamus,  132. 
Decisions  affecting  costs,  133. 

Judgment  for  costs  alone  not  appealable,  133. 

Where  judgment  disposes  of  case,  133. 

Where  purpose  of  action  is  to  recover  costs,  133. 

Where  person  beneficially  interested  ordered  to  pay  costs,  133. 

Dividing  costs  in  interpleader,  133. 

Taxation  of  costs  for  witnesses,  133. 

Order  adjusting  sheriff's  fees,  134. 

Where  appellate  court  without  jurisdiction  of  subject  matter,  134. 

Costs  upon  a  reference,  134. 

Interlocutory  orders  for  costs.  134. 

Costs  of  motion,  134. 

As  a  condition  for  relief  on  defaults,  134. 

Setting  o£f  costs  against  costs,  134. 

Attorney's  fees  in  administration  proceedings,  134. 

Fees  of  district  attorney,  134. 

Commissions  of  receivers,  134. 

Purchaser's  counsel  fees  in  examining  title,  134. 

Adding  disbursements  to  costs,  134. 

Costs  on  granting  peremptory  mandamus,  134. 

Terms  on  setting  aside  judgment  or  report,  135. 
Costs  resting  in  discretion,  135. 
Taxation  of  costs,  135. 
Relaxation  of  costs,  135. 
Costs  as  a  matter  of  right,  135. 
Alimony  and  suit  money  in  divorce  cases,  136. 
Decisions  In  condemnation  proceedings,  136. 
Final  judgments  appealable,  136. 
Final  orders  on  appeal  from  commissioners,  136. 
Decisions  on  motions  for  new  trials,  137-139. 
No  final  disposition  of  the  case,  137. 
In  connection  with  appeal  from  judgment,  137. 
When  by  separate  appeal,  138. 
Rule  in  New  York,  138. 
Waiver  of  motion,  139. 

Order  relating  to  indictment  on  motion,  139. 
Decisions  affecting  reference,  139. 

Order  making  a  reference,  139. 

Interlocutory  order  in  equity,  140. 
Referee's  refusal  to  adjourn  hearing,  140. 
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Deeitioiis  affecting  nHxtw^m—Omtinued. 
Denial  of  motion  to  recommit,  140. 
Vacating  order  of  reference,  14a 
Allowance  of  exception  to  report,  140. 
Compulsory  reference  under  New  York  Code,  140, 
Appointment  of  commissioner  to  take  testimony,  X4X. 
Striking  out  consent  reference,  141. 
Appointment  of  commissioners  in  eminent  domain,  141. 
Commissioners  to  assign  dower,  141. 
Order  sustaining  ruling  of  court  commissioner,  X4X« 
Order  confirming  referee's  report,  141. 

Directing  application  of  proceeds.  141. 

Before  final  judgment.  141. 

Master's  report  respecting  claim  filed,  X4X« 
Order  directing  referee  to  file  report,  141. 
Recommitting  cause  to  referee,  141. 
Setting  aside  report  of  referee,  142. 
Award  of  arbitrators,  142. 

Granting  or  refusing  judgment  upon,  X4S. 

Order  setting  aside,  142. 

Order  recommitting,  142. 
Deeisiom  affeeting  tubrogalloii,  142. 

Final  and  appealable,  142. 
Deelslont  aHeetfng  exaeulloiity  142, 143. 
Ruling  on  motion  to  quash.  142. 

In  the  Federal  courts,  143. 
Vacating  levy  and  sale,  143. 
Order  granting  or  refusing  stay,  143. 
Order  granting  or  denying  execution.  143. 
Directing  sheriff  to  pay  over  moneys.  143. 
Decisions  in  supplcmtnlary  proceedingi,  144. 
Denial  of  motion  to  vacate,  144. 
Vacating  order  for  examination  of  third  party,  144 
Dismissal  of  proceedings.  144. 
Not  usually  appealable,  144. 

Directing  application  for  property  and  money,  144* 

Refusal  of  debtor  to  answer  questions,  144. 
Decisions  in  actions  for  partition,  144- 

Appointing  commissioners  in  partition,  144. 
Interlocutory  decree  fixing  rights  of  parties,  144. 

Not  appealable  until  final  judgment,  X44. 
Order  for  sale,  I4S> 
Setting  aside  partition,  145. 
Approval  of  official  bondSr  X45* 

Discretionary  and  unappealable,  145. 
Discretion  of  judge  on  appeal  from  clerk,  X45« 
In  criminal  cases,  146. 

On  behalf  of  prosecution,  146. 

At  common  law,  146. 

Under  modern  practice,  146. 

Scire  faHas  on  recognizance.  147. 
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In  criminal  ^Ma^^-^Continued. 

Judgment  discharging  prisoner  from  confinement,  146. 

Ordering  costs  against  prosecutor,  146. 

Judgment  in  qui  tarn  action,  146. 

Refusal  to  issue  warrant,  147. 

In  criminal  contempts,  147. 

Discharging  prisoner  on  habeas  corpus^  147. 

Under  various  state  statutes,  147. 

Decisions  preliminary  to  trial,  147,  148. 
Quashing  indictment,  148. 
Sustaining  demurrer,  148. 

Judgment  on  special  verdict,  148. 

Discharging  prisoner  after  conviction,  148. 

In  action  for  breach  of  municipal  ordinance,  148. 

Final  order  arresting  judgment,  148. 
By  complainant  where  charged  with  costs,  147. 
Only  final  decisions  appealable,  149. 
Judgment  and  sentence  final,  149. 
Judgment  on  plea  of  guilty,  150. 
Interlocutory  decisions,  149,  150. 

Setting  aside  verdict,  150. 

Appeal  from  verdict  before  judgment,  X50> 

Overruling  motion  for  new  trial,  150. 

Denying  motion  for  arrest  of  judgment,  I50i 

Withdrawal  of  plea  of  not  guilty,  150. 

Overruling  plea  in  abatement,  150. 

Denying  motion  to  reduce  bail  bond,  I50i 

Delaying  execution  of  sentence,  15a 
Order  discharging  prisoner,  151. 
In  criminal  contempts,  151. 
From  ocnviction,  after  escape,  151. 

APPEALS,  APPELLATE  JURISDICTION, 

Cranllon  of  courts  of  Inst  rosorl,  11, 13. 

Supreme  judicial  power  of  state,  11. 

Independent  of  legislative  control,  li* 

Independent  judicial  bodies,  iz. 

Creation  of  commissioners,  za* 

Number  of  judges,  12. 

Rules,  12. 

Quorum,  12. 

Inherent  powers,  la,  13* 

Rules,  13. 

Contempt,  13* 

Records,  13. 

Servants,  13. 

Admission  into  practice,  13. 

Power  to  frame  judgment!,  15. , 

Habeas  corpna,  13. 
RIgM  to  appeal,  13,  aa 

Constitutional  right,  15,  14. 
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APPEALS.  APPELLATE  JURISDICTION.  K 

RigM  to  wnimX—Cantintud. 

LegisUtive  regulation,  13,  14. 

Implied  declaration  of  right,  IS* 

Unreasonable  statutory  restrictions,  15. 

Denial  by  implication  of  right  except  in  certain  CMeSy  15. 

Regulation  by  legislature,  z6. 

In  constitutional  cases,  16. 

Strict  compliance  required,  16. 

Resort  to  writ  of  error,  17. 

Effect  of  failure  of  legislature  to  prescribe  mode.  17. 

Loss  of  right,  17. 

Effect  of  statutory  appeal,  18. 

Abolishment  of  writ  of  error,  i8. 
Under  codes  of  civil  procedure,  17. 

Strict  compliance,  18. 

Code  appeal  in  law  cases,  18. 

In  equity.  18. 

Distinction  between  legal  and  equitable  actions,  18. 
Legislative  control  of  statutory  right,  19. 

Discretion  of  legislature,  19. 

Extension  of  time,  19. 

Modification  of  procedure,  20. 

Repeal  of  statute  authorizing  appeal,  aa 
Consfaruetion  of  ttttutory  rigM  of  appeal,  30,  21. 
Construction  liberal,  20. 
Trial  dt  novo^  20. 

Creation  of  right  by  legal  intendment,  31. 
Presumption  of  jurisdiction,  21. 

Burden  on  appellant  to  bring  himself  within  statute,  ai. 
Implied  abrogation  of  right,  21. 
Absolute  right ;  merits  of  cause,  21. 
Mandamus  to  compel  appeal,  21. 
Amount  involved,  21. 
Special  Juritdietlon,  22,  23. 

No  appeal  unless  expressly  given,  22. 
Certiorari  to  determine  limits,  22,  23, 
Liquor  license,  23. 
Part  of  claim,  23. 
Where  no  lurisdiotion  below,  23,  25. 
No  appellate  jurisdiction,  23. 

Remanding  cause  or  retaining  it  for  further  proceedings*  9$. 
Reversing  illegal  proceedings,  23. 
Injunction,  23. 
Transference  of  cause,  24. 
True  distinction,  24. 

By  whom  appellate  jurisdiction  decided,  34. 
Extent  of  jurisdiction;  whole  cause,  04* 
Jurisdiction  by  consent,  24,  25. 
Judiolal  aetlon  only  appealable,  25,  26. 
Exercise  of  judicial  power,  2$. 
Appeal  from  executive  act,  26. 
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APPEALS,  APPELLATE  JURISDICTION. 
Judieial  action  only  tppoalabie— Cim/m»^^. 

Court  or  judge  acting  in  ministerial  capacity*  26. 
Decision  of  legal  tribunal,  26. 
Personal  action  not  appealable,  26. 
Unauthorized  tribunal,  26. 
Appropriate  method  of  review,  36.  35. 
Writ  of  error,  26. 

Common-law  origin,  26. 

Judgment  in  appellant's  favor,  27. 

What  brought  up  for  review,  27. 

Questions  of  fact,  27. 

Writ  coram  nobis^  27. 

Bringing  up  final  judgments,  27. 

United  States  Supreme  Court,  28. 

Procedure,  28. 

Executor's  bond,  28. 

Statutory  judgment,  28. 

Attachment,  28. 

Proceedings  to  compel  support,  28. 

Contempt,  28. 

Bastardy  proceedings,  28. 

Creditor's  petition,  28. 

Judgment  by  default,  29. 

Striking  off  judgment,  29. 

Order  striking  off  satisfaction,  29^ 

Justices  of  the  peace,  29. 

Municipal  ordinances,  29. 

Taxation  of  costs,  29. 

Referee's  report,  29. 

Dismissal  of  suit,  29. 

Proceedings  on  information,  29. 

Set-off,  29. 

Continuances,  29. 

In  criminal  cases,  30. 

Remedy  exclusive,  29,  3(X 

Court  of  chancery,  30. 

Probate  of  will,  30. 

Decisions  of  equitable  nature,  90i» 
Loss  of  right,  31. 

Incompetent  person,  31. 
Writ  of  error,  31. 
Under  code  practice,  31. 
Entry  of  judgment,  31. 
Chancery  appeal,  31. 

Removal  of  whole  cause,  31. 

Illegal  writs,  31. 

Exclusive  remedy  for  review,  32. 

Remedy  by  statute,  32. 

Bill  of  exceptions,  32. 

Where  no  statutory  remedy,  32. 

Appellate  supervision  at  common  law,  32* 
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APPEALS,  APPELLATE  JURISDICTION. 

Appropriate  wMmi  of  m^mm'-Continued. 
Extent  of  technical  appeal,  33. 
Method  of  appealing,  33. 
Technical  statntory  appeal,  39. 
Certiorari,  33. 

Right  to  issue.  33,  34. 

Only  where  no  other  method  of  review,  34. 
To  what  tribunals  applicable,  34. 
Where  inferior  court  exceeds  jurisdiction,  34. 
Summary  proceedings,  34. 
Appeal  from  justice's  court,  34. 
Appeal  from  municipal  trustees,  34. 
What  brought  up,  35. 
Complaint  to  review,  35. 
In  nature  of  appeal,  35. 
What  errors  reviewable,  35. 
Bars  an  appeal,  35. 
Coilliinfloii  of  original  tott,  35. 
General  rule,  35. 

Where  writ  of  error  still  obtains,  36. 
Formal  requisites  of  instituting  new  suit,  36. 
For  jurisdictional  purposes,  36. 
Statute  of  limitations,  36. 
Mormodlate  appolhrio  eowrte,  36-53. 

No  unqualified  right  of  direct  appeal,  36,  37. 
Right  to  require  submission  to  intermediate  court,  37. 
Finality  of  judgments,  58. 

Law  declared  by  supreme  tribunal  binding  on  inferior  court,  38. 
Appeals  to  United  States  Supreme  Court,  38,  89. 
Federal  question,  38. 
Jurisdictional  requisites,  39. 
Jurisdictional  questions,  4a 

Direct  appeal  to  courts  of  last  resort  in  certain  cases,  4a 
Transference  of  cause,  4a 
Constitutional  questions,  40. 

Questions  must  have  been  raised  at  trial,  4a 
Debatable  question,  41. 
Validity  of  statute,  4a. 
State  as  a  party,  4a. 
State  officer,  4a. 
Private  relator,  4a. 
Suit  for  penalties,  4a. 
Where  revenue  involved,  43. 

Cases  concerning  taxes  and  fines,  43. 
Cases  involving  franchises,  44. 
Questions  affecting  title,  44. 

Freehold,  collateral  interests,  44,  45. 

Partition.     Homestead  rights.     Adverse  possession,  45. 

Dower.     Setting  aside  deeds,  46. 

Tax  deed.     Sheriff's  deed.     Foreclosure,  46. 

Enjoining  sale,  46. 
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APPEALS.  APPELLATE  JURISDICTION. 
Uilermediatt  appellate  w(xi^»r-ConHnued. 

Allegations  of  ownership,  46* 

Forcible  entry.     Ejectment,  47. 

Validity  of  will,  47. 

Conyeyances.    Specific  performance.    Condemnation,  47. 

Meaning  of  word  "  freehold  "  or  "  title,"  47,  48,  49. 

Highways.    Water  rights.     Eminent  domain,  49. 
Actions  involving  Hens,  49. 

Indiana  appellate  conrt,  49. 

Interpretation  of  the  statute,  49,  sa 
Certificate  from  intermediate  court.  51. 
Dismissal  by  intermediate  court,  51. 
Stating  reasons,  51. 
Arbitrary  dismissal,  51. 
Ground  for  dismissal,  52. 
Where  jurisdiction  doubtful,  53. 
Conclusive  adjudication,  53. 

APPEALS,  DISMISSAL  OF  APPEALS. 
Grounds  of  the  motion,  335. 

In  general,  335. 

Noncompliance  with  technical  requirements,  335-3S9i 

Instances  of  miscellaneous  defects,  337. 

No  jurisdiction  of  subject-matter,  337. 

Escape  of  convicted  appellant,  337. 

Record  lacking  jurisdictional  facts,  337. 

Appeal  dismissed,  not  the  cause,  338. 

Noncompliance  with  rules  of  court,  338. 

Insufficiency  of  papers,  338. 
On  the  court's  own  motion. 

For  want  of  jurisdiction,  336W 

Time  of  dismissal,  339. 

By  consent,  340. 
For  lack  of  prosecution. 

Inherit  power,  340. 

Failure  to  appear,  340. 

Noncompliance  with  legal  requirements,  34a 
Mistake  of  appellant,  341. 
Laches  of  both  parries,  341. 

Failure  to  file  brief,  343. 

Failure  to  furnish  statement,  343. 

Not  docketing  in  time,  342. 

Failure  to  return  writ  of  error,  343. 

Neglect  to  print  papers,  342. 

Omission  to  file  bill  of  exceptions,  343. 

Failure  to  serve  notice,  343. 

Motion  to  dismiss  discretionary.     Reinstatement,  343. 

Failure  to  place  on  calendar,  342. 
For  lack  of  actual  controversy,  341-34$. 

Abstract  propositions  of  law,  341. 

Familiar  ground  for  dismissal,  343. 
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Collusive  or  fictitious  suit,  342. 

Adverse  parties  identical,  343. 

Appellant  acquiring  subject  matter,  343^ 

After  judgment  complied  with,  343. 

Appellant  without  interest,  344. 

Satisfaction  of  judgment,  344. 

Cessation  of  rights,  344. 

How  shown  to  be  fictitious,  344. 

Motion  to  dismiss  by  amicus  curUtt  344* 

Where  prima  facie  fictitious,  344* 

Unauthorized  appeals,  345. 
For  want  of  jurisdiction,  345. 

Of  trial  court,  345. 

When  prima  facie  apparent,  345. 

Of  appellate  court,  345. 

Arbitrary  dismissal,  345. 
Official  neglect,  345. 

Reinstatement  after  dismissal,  345. 

Presumption  of  neglect,  345. 

Laches  in  filing  transcript,  345. 

Affidavit  of  excuse,  346. 

When  not  fatal,  345. 
Where  error  not  shown,  346. 

Affirmance  of  judgment,  346. 
Examination  of  merits  on  motion,  346b 

Merits  not  usually  considered,  346. 

Grounds  for  reversal  or  affirmance,  346^ 

Insufficiency  of  record,  346. 

Motions  to  affirm  and  dismiss,  346. 
Statutory  authority  required,  346. 
Federal  practice,  346. 
Scope  of  the  inquiry,  347. 

Whether  an  appeal  lies,  347. 

Regularity  of  appeal,  347. 

Appeal  taken  for  delay,  347. 

Inquiries  confined  to  record,  347. 

Dismissal  only  in  clear  case,  347. 

Reference  to  trial  court,  347. 

Estoppel  by  stipulation,  347. 

Contested  stipulations,  347. 

Acts  constituting  estoppel,  347. 

Appellate  court  divided  in  opinion,  347. 

Conflicting  affidavits,  347. 

Motion  in  appellate  court,  348. 
Notice  of  motion,  348. 

Written  notice  when  necessary,  348. 

Service  of,  348. 

Must  specify  time,  348. 

Proof  of  service,  348. 

When  required  by  statute  or  rules,  348. 
Requisites  of  motion  348. 
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Should  be  in  writing,  348. 

Docketed  and  filed,  348. 

Specification  of  grounds,  348. 
Time  for  making  motion,  348. 

At  earliest  opportunity,  348. 

Long  unexplained  delay,  349. 

After  expiration  of  time  allowed,  349. 

At  what  term,  349. 

Waiver  by  appellee,  349. 

Before  filing  transcript.     Rule  of  court,  353. 

Hearing  of  motion,  349. 

Dismissal  at  chambers,  35a 

Special  appearance  to  move  to  dismiss,  350. 

Where  appellate  court  without  jurisdiction,  350. 

Where  no  right  of  appeal,  350. 
Motion,  by  whom  made,  350,  351. 

Joint  appellants,  350. 

By  a  party  only,  350. 

Attorney  of  record,  351. 

Substituted  attorney.     Opposition  by  original  attorney,  351. 

Relator  an  attorney  below,  351. 

Upon  death  of  party  pending  appeal,  351. 

Objection  by  persons  not  parties,  351. 

Party  in  default,  352. 

Party  not  ready,  352. 

Dismissal  by  appellant,  351. 
Under  code  practice,  351. 
'Costs  on  dismissal,  351. 
Consent  not  required,  351. 
Motion  to  strike  from  docket,  352. 

Attempt  to  appeal  ineffective,  352. 
No  order  granting  appeal,  352. 
No  jurisdiction  to  dismiss,  352. 
Presumption  on  appeal  from  order  of  dismissal,  353 

When  presumed  final,  352. 

By  inferior  tribunal,  352. 
Effect  of  dismissal,  353. 

Case  out  of  appellate  court,  353. 

Remitted  to  former  condition,  353. 

Not  affirmance  unless  by  statute,  353. 

When  second  appeal  barred,  353. 

For  lack  of  prosecution,  353. 

Cross  appeal  not  affected,  353. 

As  res  adjudicata^  354. 

Renewal  of  motion  after  denial,  354. 

Ruling  on  motion;  law  of  the  case,  354. 

For  irregularities,  354. 
Costs  on  dismissal,  354. 

On  motion  of  appellee,  354. 

For  division  in  opinion,  354. 

Defect  remedied  by  appellant,  355. 


INDEX. 

APPEALS,  DISMISSAL  OF  APPEALS. 
For  lack  of  jurisdiction,  355. 
Extra  costs  and  damages,  355. 
Under  common>law  practice,  355. 
Statute  giying  costs  generally,  355. 

APPEALS,  EFFECT  OF  APPEAL. 

By  writ  of  trror,  333. 

At  common  law,  333. 
As  a  supersedeas,  333. 
By  teebnicai  appeal,  333. 

Chancery  appeals,  333. 

Brings  up  fact  and  law,  393. 

Trial  de  novo^  333. 
Undar  eada  praoadura,  333. 

Resembles  writ  of  error,  333. 
Judgment  a  bar  pending  appeal,  324. 
Debt  on  judgment,  334. 
Canslructian  af  statutory  ''  appaala,"  334. 
The  term  "appeal,"  334. 
When  it  vacates  judgment,  334. 
Effect  of  vacating  judgment,  335. 
When  judgment  not  vacated,  335. 
Action  on  judgment,  335. 
Appeal  from  probate,  335. 
From  orders  affecting  injunctions,  336. 

Operation  on  injunction,  336. 

Order  suspending,  pending  appeal,  336. 
From  orders  affecting  receivers,  336. 

Appointment  or  discharge,  336. 

Effect  of  reversing  judgment,  336. 

Discharge  pending  appeal,  337. 
Trial  da  navo,  327. 

On  new  issues,  337. 
In  modem  chancery  practice,  337. 
In  admiralty,  337. 
Trantforanca  af  JuritdiotlaR  by  appaal,  337. 
Power  remaining  in  trial  court,  337. 

In  general,  337. 

Motion  in  the  cause,  338. 

Vacating  judgment,  338. 

Bill  of  review,  338. 

Motion  to  dismiss,  338. 

In  divorce  cases,  338. 

Compelling  clerk  to  perform  duties,  338. 

Allowing  appeal  between  appellees,  339. 

Vacating  order,  339. 

Execution  on  judgment  by  default,  339. 

Proceeding  subsequent  to  appeal,  329. 

Transmission  of  record  on  appeal,  339. 

Settling  bill  of  exceptions,  339. 

Preserving  subject-matter  of  suit,  330. 
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APPEALS.  EFFECT  OF  APPEAL. 

Transference  of  JurisdieHon  by  w^'^vA^Omtinued, 

Motions  in  collateral  proceedings,  330. 

Setting  aside  sale,  330. 

Appeal  from  collateral  order,  330. 

Allowing  supplemental  appeal  bonds,  330. 

Discharging  attachment,  330. 

Reference  to  master,  331. 

Alimony  in  divorce  case,  331. 

Property  or  fund  in  controversy,  331. 

Amendment  of  record,  331. 
Effect  on  lien  of  judgment,  331. 

Writ  of  error,  331. 

Chancery  appeals,  331. 
Interlocutory  appeals,  332. 

Power  of  trial  court,  332. 

May  proceed  with  main  cause,  333. 

What  jurisdiction  lost,  332. 

Appeal  in  attachment,  332. 

Order  striking  out  pleadings,  33a. 

Suspension  of  appeal,  33a. 
Irregular  appeals,  333. 

Mere  attempt  to  appeal,  333. 
After  dismissal  for  irregularity,  333* 
Voluntary  dismissal,  333. 
Failure  to  prosecute  appeal,  333. 
Failure  to  perfect  appeal,  333. 
Failure  to  enter  appeal,  333. 
Stay  of  proceedings,  333. 

Under  modern  practice,  333. 
Basis  of  supersedeas^  333. 
Failure  to  comply  with  statutes,  333. 
Under  English  practice,  334. 
Appeal  by  a  portion  of  oodefendants,  334. 

In  case  of  independent  defenses,  334. 

Where  interests  inseparably  connected,  334. 

From  decree  on  a  cross-appeal,  334. 

After  consolidation  of  causes,  334. 

Enforcing  judgment  against  other  defendants,  334. 

Enforcement  of  decree  by  appellant,  335. 

Appellant  bringing  another  suit,  334. 

APPEALS,   EXAMINATION  OF  CASE  ON  APPEAL. 

Calendar,  361,  363. 

By  whom  entered,  361. 
Neglect  of  clerk,  361. 
Order  of  docketing,  361. 
Advancement  of  cause,  361-363. 

State  a  nominal  party,  362. 

**  Revenue  law,"  362. 
Where  delay  would  defeat  appeal,  36a. 

Frivolous  appeal,  363. 

a  Encyc.  PI.  &  Pr.— 67.  1057 


INDEX. 

APPEALS.  EXAMINATION   OF  CASB  ON  APPEAL. 
Callldar—  Continued, 

Stipulation  to  Bdvance,  363. 

Continuance  of  cause »  363. 
•bo^  d  r«vf«w,  303-381. 

Confined  to  recovd,  363. 

Entire  record  examined,  364. 

Errors  not  assigned,  364. 

What  is  brought  up  by  appeals,  364. 

Severable  judgmmt,  364* 

Separate  decrees,  364. 

Cross-errors,  364. 

Appeal  from  intermediate  appellate  coaft,  364. 

Appeal  from  dismissal  of  bill,  364. 

Appeal  from  dismissal  of  appeal,  365. 

Dismissal  of  motion  for  new  trial,  365% 
On  appeal  from  portion  of  jmlftnem*  365. 

Distinct  parts,  365. 

Where  entire  judgment,  36$. 

Decision  afifecting  f«ad,  365« 

Cross-errors,  365. 

Subsequent  correction,  366. 

Subsequent  order,  366. 

Final  interlocutory  ord«rt,  36!^ 
Appeal  from  subsequent  orders,  366^ 

Denying  new  trial,  366. 

Setting  aside  default,  367. 

Appeal  from  judgment  roll»  3fiy« 

Decision  on  costs,  367. 

Order  of  sale,  367. 

Motion  to  quash  execution,  367. 

Prior  orders,  368. 
Collateral  matters,  368. 

When  distinct  and  settled,  36ft. 

Examined  for  what  p«rpoM>  36I 

Order  denying  new  Itial,  368. 

Matter  arising  after  trial,  368% 

Nonappealable  orders,  368* 

Taxation  of  costs,  369. 
Interlocutory  decrees,  369. 

Before  final  decision,  369. 

Appeal  from  final  decree,  369. 

Ruling  on  demurrer,  369. 

Where  separately  appealable,  370. 

Specification  on  notice  of  appeal,  37a 
Question  of  legal  existence  of  trial  court,  37% 

Collaterally  raised,  370. 

Void  judgment,  370. 
Judgment  on  pleadings,  371. 

Facts  not  reviewable,37i. 

Arbitrary  dismissal,  371. 
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APPEALS.  EXAMINATION  OF  CASE  ON  APPEAL. 
Unnecessary  questions,  372. 
Probate  appeal,  372. 
Confession  of  errors,  372. 
Decisions  on,  or  obiter  dicta^  371, 
Review  of  reasons  advanced  below,  372. 
In  general,  372. 

Not  binding  on  appellate  court,  372. 
Where  reasons  erroneous,  372. 
On  second  appeal,  373-381. 
Law  of  the  case,  373. 

Appeal  by  appellee,  374. 

New  defendant,  374. 

Different  appellee,  374. 

Question  of  jurisdiction,  3764 

Title  in  ejectment,  376. 

Question  of  procedure,  376. 

Findings  of  fact.  376. 

Sufficiency  of  complaint.  377. 

Validity  of  counterclaim,  377. 

Pleadings  generally,  377. 

Effect  of  contract,  377. 

Conclusions  of  law,  377. 

Construction  of  will,  377. 

What  parties  concluded,  377. 

Validity  of  attachment,  377. 

Constitutionality  of  ordinance,  377. 

Statute  relating  to,  378. 

First  decision  res  adjudicata^  373. 
Subsequent  proceedings  in  trial  court,  378* 

After  remand  on  first  appeal,  378. 

In  accordance  with  mandate,  378. 
Error  in  prior  decision,  379. 

Prior  decision  overruled,  379. 

At  common  law  or  in  equity,  379* 

By  divided  court,  379. 

Change  in  membership  of  court,  379*  .« 

Limitation  of  doctrine.  379. 

New  evidence  on  new  trial,  380. 

Implied  adjudication,  380. 

What  parties  bound.  380. 

Introduction  of  new  party,  38a 

Unnecessary  questions,  381. 

Questions  not  considered,  381. 

Missouri  and  Texas,  381. 
Appeal  from  final  judgment  after  interloctttorj  appeal,  381* 
Stare  decisis,  381. 

Cases  essentially  alike,  381. 
Rule  not  inflexible,  382. 
Mere  remarks,  382. 
On  motion  for  rehearing,  382. 

Aeargument  and  reconsideration,  38a* 
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APPEALS,  EXAMINATION  OF  CASE  ON  APPEAL. 
Ob  MtlkNi  for  r^kuwi^Xi^^Continued. 
The  application,  382. 
How  made,  38a. 
Notice  of,  382. 
By  whom  made,  382. 
Requisites  of  petition,  382. 
A  pleading,  383. 
Grounds  of  motion,  383. 
Written  arguments,  383. 
Specification  of  errors,  383. 
Indorsement  by  judge,  383. 
When  made,  383. 

During  the  term,  384. 
After  expiration  of  term,  384. 
After  remittitur,  384. 
After  appeal  to  higher  court,  384. 
After  jury  trial,  384. 
Grounds  of  the  motion,  384. 

Decisive  question  overlooked,  384. 
Statute  or  decision  overlooked,  385. 
Change  in  membership  of  court,  385. 
Questions  of  fact,  385. 
Deficiency  in  record,  385. 
Omissions  in  opinion,  385. 
New  questions,  386. 

Errors  not  pointed  out,  386. 
Supplemental  brief,  386. 
Dismissal  of  appeal  overlooked,  386. 
Limited  by  the  record.  387. 

Subsequent  amendment,  387. 
Additional  abstract,  387. 
Affidavits  of  extrinsic  facts,  387. 
Grounds  for  setting  aside  judgment,  387. 
Rehearing  discretionary,  388. 
On  court's  own  motion,  388. 
In  criminal  cases.     North  Carolina,  388. 
Strong  case  required,  388. 
Two  cases  confused,  389. 
Mistake  reasonably  clear,  389. 
Errors  not  affecting  merits,  389. 
Overlooking  evidence,  389. 
Misquoting  testimony,  389. 
Technical  matters,  389. 
Argument  on  rehearing,  390. 

Confined  to  grounds  alleged,  390. 
Where  granted  on  whole  case,  39a 
Concessions  in  original  briefs,  39a 
ExtniMlioii  of  questions  of  fact,  390-409. 
Action  of  law,  generally,  390. 
Verdict.  39I-395. 
Findings  of  court,  396-399. 
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APPEALS,  EXAMINATION  OF  CASE  ON  APPEAL. 

Examination  of  questions  of  ^mxX— Continued. 
Verdict  in  criminal  cases,  400. 
Referee's  report,  401. 
Appeals  in  equity,  402. 

Award  accorded  to  findings,  402. 

Special  findings  unnecessary,  404. 
Verdict  wholly  unsustained,  404. 
What  will  justify  reversal,  404. 

Mere  difference  of  opinion,  405. 

Judgment  clearly  wrong,  405. 
To  determine  questions  of  law,  405. 

Uncontroverted  facts,  405. 

Order  of  nonsuit,  405. 

Direction  of  verdict,  405. 

Jurisdiction  limited  by  constitution,  406b 

Question  of  damages,  406. 

Question  of  negligence,  406. 

Cause  of  action,  406. 

Conclusions  of  law  unsupported,  407. 

Construction  of  written  instrument,  407. 

Refusal  to  find,  407. 

Finding  of  fact  unsupported,  407. 

Legal  e£fect  of  records,  407. 

Sufficiency  of  pleading,  407. 

Refusal  of  request  to  charge,  408. 

For  the  purpose  of  affirming  judgment,  40S. 

Verdict.     Evidence  in  the  record,  408. 
Under  code  procedure,  408. 
On  appeal  from  intermediate  appellate  court.  409» 

What  the  record  must  show,  409. 

"  Controverted  question  of  fact,"  409. 

APPEALS,  PRESUMPTIONS  ON  APPEAL. 

In  general,  420. 

Legality  of  official  acts,  420. 
Regularity  of  formal  acts,  421. 
Facts  presumed  sufficient,  421. 
Burden  of  rebutting  presumption,  423. 
Mere  color  of  error  insufficient,  424. 
Record  showing  inconsistent  grounds,  425. 
Omissions  in  the  record,  425. 

No  bill  of  exceptions,  426. 

No  statement  of  facts,  426. 

Material  defect,  426. 

**Case"  omitting  judgment,  426. 

Objections  and  exceptions,  426. 
Affidavits  or  evidence  dehors^  426. 
Presumption  of  legality  qualified,  426. 

Error  clear  though  record  incomplete,  427. 

Counterbalancing  error  not  presumed,  427. 

Record  purporting  to  be  complete,  428. 
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APPEALS.  PRESUMPTIONS  ON   APPEAL. 
to  §tmnA—Gmtin$ud. 

To  sustain  decision  appealed  from,  43^43t« 

Extent  of  principle,  430. 

In  matters  of  discretion,  430. 

Consistency  with  finding,  43a 

Identity  of  premises,  430. 

Waiver  of  jury  trial,  43a 

Date  of  motion,  431. 

Judgment  without  jury,  431. 

Assumption  of  fact,  431. 

Correct  on  any  supposition,  432* 

Notice  of  trial,  433. 

Acceptance  of  service,  433. 

Decree  not  *'  without  prejudice,*'  433. 

Notice  of  correction  of  record,  433. 

Authority  of  judge,  433. 

Judgment  on  note,  433. 

Filing  of  affidavit,  433. 

Quashing  attachment,  433, 

Dismissal  of  cause.  434. 

Cause  held  under  advisement,  434* 

Special  order,  434. 

Referee's  report.  434. 

Date  of  trial,  434. 

Rejection  of  evidence,  434. 

Waiver  of  objection,  433. 

Time  of  exceptions,  434. 
As  to  reeord  of  proceedings  on  tppeal,  434-436. 
In  general,  434. 
Evidence  dehors^  435. 
Judgment  without  notice,  43s* 
Record  certified  as  complete,  435. 
Conflict  in  record,  436. 
Confused  arrangement,  436. 
Recitals  in  judgment  or  decree,  436,  437. 

Presumed  to  be  true,  436. 

Extent  of  presumption,  436. 

Conclusions  of  law,  437. 

Liberal  construction,  437. 

Conflict  with  bill  of  exceptions,  437. 

Time  to  prepare  transcript,  437. 
Authenticity  of  entries,  437. 
Exceptions  striclcen  from  bill,  437. 
Statement  of  facts,  437. 
Proceedings  essential  on  appeal,  438. 

Appellate  jurisdiction,  438. 

Taking  and  perfecting  appeal,  438, 

Performance  of  official  duty,  438. 

Return  of  appeal  papers,  438. 

Original  papers  accompanying  transcript,  438. 

Transcript  prepared  in  time,  438. 
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APPEALS,  PRESUMPTIONS  ON  APPEAL. 
As  to  record  of  proceedings  on  Wfi^^^  Continued. 

Filing  undertaking,  438. 

Date  of,  438. 

Discrepancy  in  date,  438. 

Stipulation  of  parties,  439. 

Amount  of  bond,  439. 

Approval  of  bond,  439. 
Bill  of  exceptions,  439. 
Time  when  filed,  439. 
Read  before  signing,  439. 
Corrections  therein  made,  440. 
Interlineations,  440. 
Abstract  of  record,  440. 
Case  on  appeal,  440. 
Certificate  to  record,  440. 
Certificate  as  to  instructions,  440. 
Statement  of  motion  for  new  trial.  44(X 
Omission  of  evidence  generally,  441-444, 
Facts  presumed  proved,  441. 
In  chancery  cause,  442. 
Written  promise,  442. 
Dissolution  of  attachment,  442. 
Proof  of  insolvency,  443. 
Injunction,  443. 
Dismissal  of  action,  443. 
Appointment  of  guardians,  443, 
Entry  nunc  pro  tunc^  443. 
Damages  awarded,  443. 
Judgment  by  confession,  443, 
Denial  of  change  of  venue,  443. 
Jurisdictional  facts,  443. 
Judgment  by  consent.  California,  443* 
Waiver  of  exemption,  443. 
Notice  in  writing,  444. 
Where  no  trial  appeared,  444, 
Mental  incompetency,  444. 
Authentication  of  foreign  judgment,  444. 
Rulings  generally,  444. 

Evidence  wholly  or  partly  omitted,  444* 
Presumption  in  favor  of,  444. 
Inconsistent  grounds  for,  444. 
Motions,  446,  447. 

No  ruling  thereon  appearing,  446* 

Omission  of  evidence,  446. 

Motion  for  default,  446. 

Motion  to  strike  from  docket,  446. 

Affidavit  omitted  from  record,  446* 

Notice  of  motion,  446. 

Time  for  filing,  446. 

Correct  on  any  possible  ground,  447, 

Motion  omitted  from  record,  447, 
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APPEALS.  PRESUMPTIONS  ON  APPEAL. 

Orders,  447- 

Ground  of  order  omitted,  447. 
Order  not  in  record,  447. 
Not  objected  to,  447. 
Overraling  demurrers.  447. 
SuflSciency  of  facts,  447. 
Notice  of  application,  447. 
Order  granting  new  trial.    Law  or  fact,  448. 
Rule  in  New  York,  448. 
In  Illinois,  448. 
Presumption  as  to  |yrisdietion,  448-450. 
Courts  of  general  jurisdiction,  448. 
Extent  of  presumption,  449. 
No  bill  of  exceptions,  449. 
Ruling  on  plea  to  jurisdiction,  450. 
Acts  outside  territorial  limits,  450. 
Jurisdiction  questioned  below,  450. 
Proof  of  jurisdictional  facts,  451. 
Intermediate  appellate  court,  450. 
Probate  court,  450. 
Courts  of  inferior  jurisdiction,  450. 
Jurisdictional  facts,  451. 
Regularity,  when  presumed,  451. 
Collateral  attack,  451. 
Justice  of  the  peace,  451. 
Courts  exercising  special  statutory  authority,  453. 
Jurisdictional  facts  must  appear,  452. 
In  summary  proceedings,  452. 
Attachment  proceedings,  452. 
Quasi  judicial  boards,  453. 
Notice  to  parties,  453. 
Former  order  assuming  jurisdiction,  453, 
Jurisdiction  of  person,  453. 

Presumption  as  to  service,  453. 
On  collateral  attack,  453. 
Finding  or  recital  of  service,  454. 
After  general  appearance,  454. 
On  corporation,  454. 
Proceeding  de  idiota  inquirendo^  454. 
On  proper  party,  454. 
Infant  heirs,  454. 
Acceptance  of  service,  454. 
Presumption,  how  rebutted,  454. 
Record  showing  insufficient  service,  455. 
Judgment  by  default,  456. 
The  general  rule,  456. 
Conflict  of  authority,  456. 
Recital  in  judgment,  457. 
Service  on  foreign  corporation,  457. 
Service  on  infant  defendant,  457. 
Default  after  pleading,  457. 
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APPEALS,  PRESUMPTIONS   ON   APPEAL. 
Presumption  as  to  ]urisdlction— Off/m«^<^. 

Officer  serving  process  presumed  disinterested,  458. 
Substituted  service,  by  publication,  455. 

Mere  recital  insufficient,  455. 

Must  be  shown  by  record,  455. 

Rule  of  construction,  455. 

Collateral  attack  distinguished,  456. 

Record  conflicting  with  finding,  456. 

Minor  defendants,  456. 
In  criminal  cases.     Territorial  jurisdiction  of  offense,  458. 
Organization  off  courts,  458. 

Appointment  of  special  judge,  458. 
Judge  de  facto ^  458. 
Authority  of  judge,  458. 
Legally  held,  458. 

In  another  county,  458. 

In  another  district,  459. 

Term  prolonged,  459. 

Order  for  special  term,  459. 

Regularity  of  adjournment,  459. 

Adjourned  term,  459. 

Juries,  459- 

Drawing,  summoning,  etc.,  459. 
Petit  and  grand  juries,  459. 
Order  for  special  venire,  459. 

Qualifications  of,  459. 

Challenge  sustained,  459. 

Setting  aside  panel,  459. 

Lawful  number,  459. 

Good  and  lawful  men,  460. 

Regularly  swo^-n,  460. 

Variance  in  name,  460. 

Legal  panel  of  grand  jury,  460. 

Rejecting  or  accepting  jurors,  46a 

Proper  oath  administered,  460. 

Properly  excused,  460. 

Drawing  panel,  461. 

Regularity  of  panel,  461. 

Less  than  twelve.     Presumption  of  consent,  461. 

Presumed  to  follow  instructions,  461. 

When  presumed  mislead,  461. 
As  to  parties,  461. 

Appellant  presumed  a  party,  461. 

Verdict  for  **  the  plaintiff."    Coplaintiffs  included,  461. 

Record  of  appearance,  461. 

Prisoner  represented  by  counsel,  461. 

Attorney's  authority  to  appear,  461. 

Defendant  presumed  of  full  age,  46a. 

Recital  of  appearance,  463. 
As  to  pieadings,  462,  463. 

In  general,  46a. 
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APPEALS.  PRESUMPTIONS  ON   APPEAL. 
Atto  PItadiiifs— 0#f/f»ir/^. 

Ruliogs  presomed  correct.  46a. 
Regalarity  of  filiag,  463. 
Identity  of  exhibit.  462. 
Blanks  in  complaint,  46a. 
Defective  affidavit  in  attachment,  46a; 
Two  copies  of  same  pleading,  463. 
Defects  curable  by  evidence.  463, 
Jarisdictional  averments,  463. 
Upon  demurrer  for  want  of  facts,  463. 
Construction  of  averments,  463. 
Issues,  463. 

Pleadings  omitted  from  record,  463. 

Presumption  of  general  issue,  463. 

Sufficiency  of  pleadings,  463. 

Amendment  omitted  from  record,  4^ 

Immaterial  issue,  463. 

Omitted  declaration  or  complaint,  464. 

Answer  absent  from  record,  464. 

Instruction  based  on  pleadings.  ij<^. 
Filing  and  striking  out  pleadings,  464. 

Duly  filed,  464. 

Granting  or  denying  motion.  464. 

Ground  for  striking  out,  464. 

Presumed  stricken  out,  464. 
Joinder  of  good  and  bad  counts,  465. 

General  verdict,  465. 

In  criminal  cases,  465. 

Omission  of  evidence,  465. 

Evidence  in  the  record,  465. 

Absence  of  bill  of  exceptions,  465, 
Misjoinder  of  counts,  465. 

Presumed  prejudicial,  465. 

Objectionable  count  stricken  out,  466* 

In  case  of  joinder  of  defendants,  466. 
Rulings  on  demurrers,  466,  467. 

Rulings  not  in  record,  466, 

Sustaining  demurrer,  467. 

Overruling  demurrer,  467, 

Demurrer  to  evidence,  467. 

Joinder  in  demurrer,  467. 

Any  ground  well  assigned,  467. 

Theory  of  the  case,  467. 
Amendments,  468. 

Necessary  amendment  presumed,  468. 

To  conform  to  proof,  468. 

For  some  cause  of  action,  468. 

To  bill  in  equity,  468. 

Upon  leave  first  obtained,  469. 

After  trial,  469. 
After  judgment,  469. 
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APPEALS,  PRESUMPTIONS  ON  APPEAL. 

As  to  Pleadings— d>»/fff«/</. 

Complaints,  469. 

Valid  cause  of  action,  469. 

Formal  defects,  469. 

Judgment  overruling,  469. 

Refusal  to  dismiss,  469. 

Immaterial  variance,  469. 

Omission  of  evidence,  469. 
Disposition  of  counterclaim,  469. 
Pleas  and  answers,  469-471. 

General  issue  presumed,  469. 

Silence  of  record,  470. 

Plea  stricken  out,  470. 

Judgment  of  nil  dicit,  47a 

Rejection  of  pleas,  47a 

To  the  merits,  470. 

Special  plea  overruled,  471. 

Verification,  471. 
Indictments,  471. 

Motion  to  quash,  471. 

Verification  of  information,  471. 

Preliminary  steps,  471. 

In  support  of  judgment,  471. 

Containing  several  counts,  471. 
Presumptions  as  to  evidence,  471. 
In  general,  471. 
Admissibility  of  evidence,  471. 

Admissible  for  any  purpose,  471.  I 

Evidence  not  in  record,  471. 

Purpose  limited  by  trial  judge,  47a. 

Official  papers,  472. 

Depositions,  472. 

Certified  papers,  473. 

Admission  dispensing  with  proof,  473. 

Presumption  of  oversight,  473. 

Limitation  of  presumption,  473. 

Disconnected  part  of  document,  474. 

Foundation  for  secondary  evidence,  474 

No  objection  in  record,  474. 

Trial  by  court,  474. 

Competency  of  expert,  474. 

Witness  to  handwriting,  474. 
Questions,  475. 

Not  contained  in  record,  47$- 

Evidence  not  in  record,  475. 

Properly  or  improperly  framed,  475^ 
Depositions.  475. 

Filing  of,  475. 

Notice  of  taking,  475. 

In  record  without  certificate,  475* 
As  to  rejection  of  evidence,  475. 
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APPEALS.  PRESUMPTIONS  ON   APPEAU 

PratmipliOllS  as  to  ftMl^m^^ConHnued. 
Substance  not  in  record.  475. 

Written  instrument.  475. 

Competency  of  witness.  477. 

Res  gesta,  477. 

Rejection  of  interpreter,  477. 

Statements  in  the  record.  477. 

Propriety  of  question,  477. 

Ground  of  objection.  477. 

Ruling  not  shown.  477. 

Promise  to  show  relevancy.  477. 
As  to  tesbiidtofis,  477. 

In  general.  477. 

Considered  as  a  whole,  479. 

No  instructions  in  record,  48a 

As  to  issues,  480. 

When  not  excepted  to.  480. 

Palpably  erroneous.  480. 

Request  for  instructions.  480. 

Curing  abuse  of  argument,  480. 

In  writing.     Indiana.  480. 

Capable  of  different  interpretations,  480. 

Charge  of  excessive  length.  481. 

Presumed  to  influence  jury,  481. 

Stating  facts.  482. 

Record  not  containing  all  instructions.  483 

Burden  on  appellant.  483. 
Further  instructions — when  presumed.  483. 
Presumptively  based  on  evidence,  484. 
Refused  request.  485. 

Ruling  presumed  correct,  485. 

Silence  of  record.  486. 

Bill  of  exceptions.  486. 
As  to  findings,  486. 
In  general.  486. 

Sufficiency  of  evidence.  486. 

Trial  by  court,  487. 

Rule  in  Illinois.  487. 

Where  no  statement  of  facts.  487. 

No  bill  of  exceptions.  487. 

No  findings  requested,  488. 

Award  of  damages,  488. 

Burden  on  appellant.  488. 

Inconsistent  with  judgment.  488. 

Evidence  not  clearly  prescribed.  488. 

Service  of  process.  488. 

Quashing  a  writ,  488. 
Special  findings.  488. 

Requested  and  refused,  488. 

On  issues  not  made,  48S. 
Where  no  findings  are  made.  489. 
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APPEALS,  PRESUMPTIONS   ON   APPEAL. 
As  to  flndings— G^if/f  i»M^<^. 

Evidence  omitted  from  record,  489. 

Trial  before  a  referee,  489. 

When  record  contains  evidence,  489. 

Rule  in  New  YorH,  489. 

Conflicting  evidence,  490. 
Waiver  of  findings,  491. 
General  findings,  491. 
Findings  not  excepted  to,  491. 
Conclusions  of  law,  492. 
Appellate  court  assuming  facts,  49a. 
As  to  verdicts,  492. 
In  general,  492. 

Evidence  omitted  from  record,  49a, 

Proper  return  of,  492. 

In  proper  form,  494. 

Properly  signed,  494. 

Items  of  damage,  494. 

Finding  of  negligence,  494. 

Double  damages,  494. 

Special  damages,  494. 

General  verdict,  494. 

Direction  of  verdict,  495. 

In  criminal  cases,  495. 
Special  findings,  495. 

Nothing  presumed,  495. 

Answers  to  special  interrogatories,  496. 

When  general  verdict  controls,  496. 

When  general  verdict  controlled  by,  496. 

Uncertain  and  inconsistent,  496. 
In  referred  causes,  497. 

Legality  of  reference,  497. 

Referee  duly  sworn,  497. 
Refusal  to  overrule  report,  497. 
Rulings,  findings,  etc.,  497. 
In  criminal  cases,  497. 

General  principles  apply,  497. 

Waiver  of  plea  in  bar,  498. 

Regularity  of  proceedings,  498. 

Accused  properly  arraigned,  498. 

Presence  of  counsel,  498. 

Presence  of  prisoner  when  sentenced,  498. 

Presence  of  prisoner  when  verdict  rendered,  499. 

Sufficiency  of  evidence,  499. 

Stenographic  report  of  charge,  499. 

APPEALS,  REINSTATEMENT. 

Dismissal  under  mandatory  statute,  358. 

Negligence  of  fraud  or  official,  358. 

Lack  of  prosecution,  etc.,  358. 
Motion  for,  359. 
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APPEALS.  REINSTATEMENT. 

Time  for  motion,  359. 

Requisites  of  motion,  359^ 

At  subsequent  term,  359. 

Appeal  from  order,  360, 

Mandamus  to  compel,  360. 

Suspension  of  appeal.   South  Caroliiift,  3601 

APPEALS.  REVIEW  OF  DISCRETIONARY  POWER. 

Discretion  defined,  409. 

Burden  on  appellant,  410. 

Generally  no  review,  41a. 

Illustrations  of  discretionary  power,  4ii-4i5« 

Questions  of  practice,  in  general,  411. 

Amendment  of  pleadingt,  411. 

Striking  out  pleadings,  411. 

Extension  of  time  to  pleading,  412. 

Imposition  of  terms  on  amendment,  413. 

Cost  in  equity,  412. 

Issues  to  jury  in  equity,  413. 

Examination  of  juror  on  voir  dire,  419. 

Qualifications  of  juror,  413. 

Excusing  a  juror,  413. 

Withdrawing  a  juror,  413. 

Allowing  juror  to  take  documents,  4x3* 

Regulating  order  of  testimony,  413. 

Testimony  after  case  closed,  413. 

Testimony  out  of  proper  order,  414. 

Further  time  to  take  testimony,  4x4. 

Granting  or  refusing  mandamus,  414. 

Granting  or  denying  new  trial,  414. 

Rulings  on  temporary  injunctions,  4I5. 

Recommitting  referee's  report,  415. 

Discretion  not  arbitrary  will,  415. 

Abuse  of  discretion,  416. 

What  constitutes  abuse  generally,  4i6« 

Instances  of  abuse,  417. 

Refusal  to  act,  417. 

On  equity  appeals,  418. 

Presumption  in  favor  of  trial  court,  4x8. 

Plain  case  required,  419. 

Mere  difference  in  opinion,  420. 

Imposition  of  terms  generally,  4aa 

APPEALS,  SUCCESSIVE  APPEALS. 

Second  appeal  in  general,  355. 
When  not  allowed,  355. 
-  Double  appeal,  355. 
Appeal  and  bill  of  review,  355. 
Subsequent  proceedings,  355. 
Separate  appeal  by  coparty,  356. 
Co-ordinate  appellate  courts,  356. 
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APPEALS,  SUCCESSIVE  APPEALS. 
Election  of  tribunal,  356. 
Final  judgment  on  mandate,  356. 
Both  parties  appealing  on  same  ground,  356. 
Abandonment  of  first  appeal,  356. 
Dismissal  of  first  on  technical  grounds,  357. 
Void  appeal,  357. 

Want  of  appellate  jurisdiction,  357. 
Without  prejudice,  357. 
Lack  of  prosecution,  358. 
Dismissal  operating  as  afilrmance,  358. 
What  the  record  must  show,  358. 
Failure  to  file  transcript,  357. 
Withdrawal  of  first  appeal,  358. 
After  order  granting,  358. 
Withdrawal,  how   afifected,  358. 

APPEALS.  TRANSFER  OF  CAUSE. 
Prayer  lOr  appeal,  203-207. 

Formal  application  when  necessary,  903. 
Order  granting  appeal,  203. 

Must  conform  to  statutory  provisions,  204* 
Extrinsic  evidence  to  explain,  204. 
Record  must  show  order  granting,  205. 
Order  allowing  to  be  strictly  followed,  Jo6. 
Time  for  application,  204. 
Orally  in  open  court,  205. 
After  expiration  of  term,  205. 
In  writing,  205. 
Notice  of  motion,  205. 
Parties  to  the  application,  205. 
What  the  petition  must  sute,  205. 
Signature  to  petition,  206. 
Where  leave  to  appeal  discretionary  ao6. 
Discretion,  how  exercised,  206. 
Review  for  abuse,  206. 
Appeal  dates  from  order  granting  it,  907. 
Failure  to  give  bond  as  required,  907. 
CertHicale  of  Importance,  207. 
When  to  be  made,  207. 
In  Illinois,  207. 
In  Iowa,  207. 
Jurisdictional,  208. 

Cannot  be  validated  by  stipulation,  2o8. 
Granting  of  certificate  discretionary,  208, 
Concurrence  of  majority  of  judges,  208. 
Question  of  importance,  208. 
What  certificate  must  show.      Iowa,  908. 
Appellate  process,  209. 

Corresponds  to  summons  in  an  original  suit,  909. 
Appeal  taken  in  open  court,  209. 

Citation  or  notice  not  necessary,  209. 
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APPEALS,  TRANSFER  OF  CAUSE. 
Appellate  ^If^wn— Continued, 

Before  end  of  term,  aoQ. 
Dates  from  time  of  allowance,  3ia 
Appeal  not  taken  in  open  court,  3io. 

Notice  or  its  equivalent  jurisdictionally,  2I<X 
Dismissal  for  want  of  service,  2io. 
Citation  on  appeal,  211. 

Process  of  appellate  court,  3ii. 
By  whom  served,  211. 
By  whom  tested,  211. 
By  whom  signed,  211. 
Form  of,  212. 
To  whom  directed,  212. 
Return  of,  212. 

Returnable  at  what  term,  212. 
Failure  to  serve  in  due  time,  212. 
On  appeal  taken  in  open  court,  when  necessary,  ais. 
After  acceptance  of  appeal  bond,  212. 
Statutory  notice  of  appeal,  213. 

Strict  compliance  with  statute,  213. 
Actual  knowledge  not  equivalent,  213. 
Should  be  in  writing,  213. 
To  whom  addressed,  214. 
What  it  must  specify,  214. 
By  whom  signed,  214,  215. 

Attorney  of  record,  214. 

Appellant  himself,  214. 

Duly  authorized  agent.  214. 

Attorney  not  of  record,  215. 

At  common  law,  215. 

Where  party  has  more  than  one  attorney,  215. 

Where  signature  not  required,  215. 
Construction  of  notice,  216. 
Construed  liberally,  216. 
Technical  form  not  required,  216. 
Where  specification  of  error  is  required,  217. 
Description  of  judgment,  217. 

Date,  court,  cause,  and  parties,  217. 

Mistake  in  date  of  judgment,  2:8. 

Dismissal  for  uncertainty,  218. 

Waiver  of  misdescription,  218. 
On  appeals  taken  from  distinct  decisions  in  one  suit,  219. 
Decisions  made  in  separate  proceedings,  220. 
One  notice  for  several  appellants,  220. 
Specification  of  interlocutory  orders,  220. 
How  service  may  be  made,  221. 

By  attorney,  221. 

By  any  competent  person,  221. 

Personal  service,  221. 

On  attorney*s  wife,  221. 

Dropping  in  letter-slot,  221. 
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Appellate  process— C9ff/t»»^<^. 

In  criminal  cases,  221. 

On  adverse  party  in  person,  when  insufficient,  233t 

On  attorney  of  record,  222. 

Admission  of  service,  222. 

Sufficiency  of  return,  222. 

On  substituted  attorney,  223. 

Where  more  than  one  attorney,  223. 

Where  attorney  of  record  is  an  appellee,  223. 

Attorney  representing  several  pavites,  223. 

On  partner,  223. 

After  death  of  party,  224. 

On  corporations,  224. 

On  clerk  of  court  under  statute,  224. 

On  clerk  or  authorized  deputy,  225. 

Personal  or  constructive,  225. 

By  publication,  226. 

Construction  of  statute,  226. 
Personal  judgment  on,  226. 

Substituted  service  must  comply  with  statute,  2a6w 

By  mail,  227. 

Waiver  of  objections,  227. 
Proof  of  service,  227-229. 

By  official  certificate,  227. 

By  acknowledgment,  227. 

By  affidavit,  228. 

When  officer's  return  conclusive,  228. 

When  return  not  conclusive,  229. 

Amendment  of  return,  229. 
Filing  of  notice,  229. 

Essential  to  corner  jurisdiction,  229. 

When  to  be  filed,  229. 

Cannot  be  waived,  229. 
What  the  lecord  must  show,  230. 

Service  and  filing,  230. 

Extrinsic  proof  of  service,  23a 

Burden  of  proof,  230. 
Amendment  of  notice,  231. 
Waiver  of  defects  in  notice,  231. 

By  general  appearance,  231. 

What  is  a  general  appearance,  233, 

By  joinder  in  error,  233. 

By  stipulation  of  attorneys,  233. 

The  rule  in  Iowa,  233. 

By  special  appearance,  234. 

Acceptance  of  service,  234, 
Affidavit  on  appeal,  234. 

When  required  by  statute,  jurisdictional,  234. 
Indorsed  on  appeal  bond,  235. 
Court  cannot  dispense  with,  235. 
Must  be  in  writing,  235. 
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AflMavH  on  V^^ntX— Continued, 

Sworn  to  by  proper  persoo,  235* 

Signature,  235. 

By  an  agent,  235. 

Substitution  for  lost  affidavit,  335. 

Affidavit  of  no  delay,  235. 

By  one  of  several  appellants,  936. 

By  officer  of  corporation,  236, 
'  Title  of  affidavit,  236. 

Time  for  filing,  236. 

If  embodied  in  transcript /Wma/arfV  in  tiiiie»  9S0^ 
Construed  with  accompanying  papers,  2361. 
Date,  236. 
ThM  for  talcing  appeal,  237. 

Wlien  appeal  deemed  to  be  taken,  237. 

Statute  of  limitations,  237. 

At  common  law,  237. 

In  equity,  237. 

Under  code  practice,  237. 
Order  of  allowance,  237. 

Any  time  during  term,  238. 

Out  of  court  or  after  term,  238. 
In  term  time,  perfected  afterwards,  338. 
Perfection  of  appeal,  238. 

Compliance  witli  statutory  prereqvlolteo,  flSBL 

Filing  undertaking,  238. 

Acceptance  of  appeal  bond,  238« 

Service  of  exceptions;  238. 

Service  of  copy  of  case,  238. 
Statutes  prescribing  time,  239. 

"Without  delay."  239. 

Adjournment  before  expiration  of  time,  19^ 

Before  the  **  next  session,"  239. 

General  and  special  statutes,  239. 

Conflicting  with  constitution,  239. 

•*  Sitting  "  of  court,  239. 

Summons  issued  before,  service  after  time,  240k 

Notice  of  intention,  240. 

Exceptions  not  implied,  240. 

Appeal  out  of  time  must  be  dismissed,  241. 

Construction  of  statutes  in  various  states,  241. 

Cannot  be  waived,  244. 

Waiver  in  New  York,  244. 

Extension  of  time,  244. 

Where  time  fixed  by  statute,  244. 
Where  time  fixed  by  rule  of  court,  344. 
For  good  cause,  245. 
Relief  against  accident,  245. 
Ignorance  of  law  no  excuse,  245. 
Agreement  or  misconduct  of  appellee,  246* 
Application  for  extension,  247. 
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APPEALS.  TRANSFER  OF  CAUSE. 
Tine  far  taking  v^^xX— Continued, 

Neglect  of  officials,  246. 

When  the  statute  begins  to  ran,  348. 

From  entry  of  judgment,  248. 

Incorrect  entry,  248. 

Entry  in  vacation,  248. 

Re-entry,  249. 

Waiver  of  objections,  249. 

Appeal  from  verdict,  249. 
From  rendition  of  judgment,  249. 

Statute  mandatory,  249. 

Meaning  of  the  word  "  rendered,"  249, 

Date  of  judgment  controls  clerk's  filing,  249. 

Failure  to  enter,  250. 

Entry  nunc  pro  tunc^  250. 
When  judgment  regarded  as  entered,  250. 
Notice  of  entry  under  code  practice,  250. 

Statute  requiring,  rigidly  construed,  251. 

Sufficiency  of,  251. 

Actual  knowledge  not  sufficient,  251. 
From  final  judgment,  252. 

Taxation  of  costs,  252. 

Decision  on  motion  for  new  trial,  252. 

Motion  as  not  affecting  judgment,  253. 

Reconsideration  by  court,  253. 

What  constitutes  final  decree,  253. 

Status  of  proceedings  of  non-appealable  orders,  254* 

Amendment  of  original  judgment,  255. 

Material  modifications,  255. 

Second  appeal,  255. 
Appeal  from  order — Renewal  of  motion,  255. 
Order  reconsidering  and  reaffirming  prior  order,  255. 
Cross  appeals,  255. 
Party  under  disability,  255. 

Dependent  on  statute,  255. 

Exceptions  in  general  statutes,  2561. 

Construction  of  statute,  256. 
Computation  of  time,  256. 
General  rule,  256. 
Time  expiring  on  Sunday,  256. 
Counting  days,  256. 
Month  means  calendar,  257. 
Year  means  calendar,  257. 
Common  and  standard  time,  257. 
"  Week,"  257. 
Fractions  of  a  day,  257. 
What  the  record  must  show,  257. 
Appeal  taken  in  time,  257. 
Order  of  court  allowing  it,  258. 

Ihe  Iraiiseript  on  appeal,  258-318. 
Copy  of  final  record,  258. 
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APPEALS.  TRANSFER  OF  CAUSE. 

Tfet  taatcri^  o«  apptal— OM/f»«/^. 

General  object  of,  358. 
Original  papers  not  a  part  of,  258. 
Original  papers,  how  sent  up,  259. 
What  the  transcript  includes,  359. 
All  that  statute  requires,  260. 
Copy  of  entire  record,  259. 
What  constitutes  the  record,  26a 

In  equity,  261. 

At  law,  260. 

In  criminal  cases,  262. 

In  action  to  review  a  judgment,  263. 

On  appeal  from  intermediate  appellate  court,  263. 

Reference  to  papers  without  recopying,  263. 

Pleadings,  263. 

Pleadings  stricken  out,  264. 

Petition  for  rehearing,  264. 

Exhibit  to  pleadings,  264. 

Remand  for  repleader,  264. 

Record  must  show  jurisdictional  facts,  265. 

On  appeal  from  justice  of  the  peace,  265. 

Must  show  properly  organized  trial  court,  265. 

Case  tried  by  special  judge,  265. 

Change  of  venue,  266. 

Prayer  for  and  order  allowing  appeal,  266. 

Filing  and  serving  of  notice,  266. 

Appeal  bond  and  certificate  of  filing,  266. 

Entry  of  appeal,  366. 

Filing  of  transcript,  266. 

Service  of  motion  for  new  trial,  266. 

Appeal  affidavit,  267. 

On  appeal  from  judgment  by  default,  267. 

On  appeals  from  orders,  267. 

•'Case  made,"  267. 

Verdict  and  judgment.  367. 

Execution  and  satisfaction,  367. 
Stipulations  of  parties,  267. 
llfttter  proper  for  bill  of  exceptions,  368. 
Everything  outside  the  record,  368. 
Sealed  verdict,  268. 
Auditor's  report,  268. 
Demand  for  a  jury,  268. 
Instructions  to  jury.  268. 
Instructions  part  of  record  by  statute,  269. 
Evidence  of  cases  at  law,  269. 
Evidence  in  criminal  cases,  269. 
Bill  referring  to  transcript,  269. 
Interlocutory  orders,  269. 
Order  allowing  amended  complaint,  269. 
Record  of  other  cases,  270. 
Affidavits  on  interlocutory  proceedings,  270. 
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APPEALS,  TRANSFER  OF  CAUSE. 
The  transcri^  on  V^'^VBX— Continued, 

Rulings  and  exceptions  based  on  affidavits,  27Ci 

Affidavit  a  part  of  record  by  special  order,  271* 

Requisites  of  such  orders,  271. 

Where  trial  was  bad  on  affidavits.  271, 

Affidavit  of  improper  argument,  272. 
Opinion  of  trial  court,  272. 
Memoranda  of  reasons,  272. 
Reference  to  opinion,  when  proper,  27a. 
Opinion  of  state  supreme  court,  273. 
Motions  and  rulings,  273. 

In  arrest  of  judgment,  273. 

Motion  for  new  trial,  273. 

Generally  not  part  of  record,  274. 

Entries  on  motion  docket,  275. 

Recitals  in  transcript,  274. 

Instances  of  motions  not  part  of  record,  275» 
Minutes  of  clerk  or  court,  276. 
Trial-court  rules,  276. 
Time  for  filing,  276. 

Dismissal  for  failure  to  file,  276. 

At  common  law,  277. 

Statutory  requirement  jurisdictional,  277,. 

Parties  or  clerk  cannot  change,  277. 

Where  order  of  appeal  invalid,  277. 

Construction  of  statute,  277. 

Last  day  falling  on  Sunday,  278. 

Local  rules  and  statutes,  278. 

No  time  named  in  statute,  279. 

Affirmance  on  failure  to  file,  279. 

Motion  to  dismiss,  279. 

Extension  of  time,  279. 

Neglect  of  clerk,  280. 

Neglect  of  stenographers,  280. 

Default  of  appellant's  attorney,  28o» 

Mistake  of  appellant,  280. 

Fault  of  appellee,  281. 

Application  for^ extension,  281. 

Time  for  application,  281. 

Motion  based  on  affidavit,  281. 

Motion  on  notice,  281. 

Entry  of  order  of  extension,  282. 

Waiver  of  unseasonable  filing,  282. 
Transcripts  on  several  appeals,  282. 

Separate  transcripts  when  required,  289 

By  parties  on  same  side,  283. 

Joint  transcript  and  cross-appeals,  283. 

Appellants  sharing  costs,  283. 
Authentication  of  transcript,  283. 

By  seal  of  trial  court,  283. 

Papers  copied  not  separately  sealed,  283* 
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APPEALS.  TRANSFER  OF  CAUSE. 
HM  tanserfpt  on  V^i^mX— Continued, 

Seal  to  clerk's  certificate,  283. 

One  :>eal  for  sheets  tied  together,  283. 

Certificate  of  clerk,  284. 

AflSrmance  for  defective  certificate,  284. 

Certificate  imports  absolute  verity.  284. 

Certificate  by  deputy  or  assistant,  285. 

Certificate  after  change  of  venue,  285. 

Failure  to  certify,  285. 

Defective  certificate.     Certiorari,  285. 

Refusal  to  certify.     Mandamus,  285. 

Sufficiency  of  certificate,  285. 

Compliance  with  statutory  requirement,  a86w 

Objection  for  defect,  286. 

Matter  improperly  included,  287. 

Unauthorized  entries  by  clerk,  287. 

Illegal  changes  in  record,  287. 

Stipulation  waiving  defect,  288. 

Dismissal  for  defect.  288. 

Papers  annexed,  but  not  certified,  289. 

Remand  for  correction,  289. 

Omission  of  clerk's  signature,  289. 

Sufficiency  of  certificate  to  evidence,  289. 

On  appeal  from  justice  of  the  peace,  290. 

Paging,  printing,  numbering,  indexing,  29a 
Arrangement  of  transcript,  290. 

Subjects  set  forth  clearly,  290. 

Documents  separated  and  distinguished,  29IX 

Papers  attached  together,  290. 

Noncompliance  with  statute,  290. 

Clerk  disregarding  the  rules  of  court,  99a 

Illegible  transcript,  290. 

Compliance  with  rule  of  court,  290. 

Objection  for  defect,  291. 
Service  and  transmission,  291. 

Effect  of  failure  to  serve,  291. 

Transmission  to  clerk  of  appellate  court,  sgt* 

Delivery  to  appellant's  attorney,  29Z. 

Presumption  of  regularity,  291. 

Papers  on  file,  but  not  sealed,  291. 

Sufficiency  of  filing,  291. 

Unauthenticated  interlineations,  aga. 

Duty  of  appellant  in  making,  392. 

Reliance  on  clerk,  292. 

Appellant  responsible  for  correct  tranicript. 

Loss  of  original  papers,  292. 
Laches  in  examination,  293. 
Full  extended  transcript,  293. 

Abbreviation  of  transcript,  293. 
Exclusion  of  immaterial  matter, 

What  should  be  omitted,  393. 

1078 


INDEX, 

APPEALS,  TRANSFER  OF  CAUSE. 

The  transcript  on  appeal — Continued. 

Costs  of  unnecessary  matters,  294. 

Directions  to  clerk  in  writing,  294. 

Where  no  directions  are  given,  294. 

Directions  unnecessary  in  criminal  case,  294* 
Record  must  clearly  show  error,  294. 
No  presumption  in  favor  of  appellant,  294. 
Effect  of  omissions,  294. 
Instances  of  material  omissions,  295. 
Impeachment  of  record,  296. 

Verity  of  authenticated  transcript,  296. 

Errors  assigned  outside  of  record,  296* 

Statements  in  agn^eed  case,  297. 

Recitals  in  orders,  297. 

Statement  of  trial  judge,  297. 

Papers  erroneously  copied  in  record,  297. 

Appellate  courts  confined  to  record,  297, 

m 

Evidence  dehors  the  record,  298. 

Additions  or  changes  by  affidavit,  298. 

Statements  in  proof  or  argument,  29S, 

Memorandum  correcting  verdict,  298. 

Correction  by  certificate  of  judge,  298. 

Document  improperly  in  record.    Waiver,  299. 

Extrinsic  evidence,  when  admissible,  299. 

Criminal  appeals  confined  to  record,  299. 
Contradictions  in  record,  299. 

Equal  credit  to  every  part,  299. 

Recitals  in  judgment  control,  299. 

Statements  of  trial  judge  control  bill  of  exceptions,  50a 

Bill  of  exceptions  controls  judge's  memoranda,  300. 

Record  proper  controls  bill  of  exceptions,  300. 

Record  controls  "  case,"  300. 

Statements  of  clerk,  300- 

Clerk's  journal  entries,  300. 

Conflict  in  dates,  300. 

Stenographer's  report  of  evidence,  300. 

Conflict  in  findings  of  fact,  300. 

Record  not  impeachable  by  affidavit,  30(X 
Amendment  of  original  record,  301. 

Only  by  trial  court.  301. 

Remand  for  correction,  301. 

Certiorari  for  diminution,  302. 

Amendment  nunc  pro  tunc ^  302. 

Review  of  proceedings  to  amend,  50a. 

Power  of  trial  court,  303. 

Reasonable  time  allowed,  303. 

Effect  of  amendment,  303. 

Lost  papers  or  records,  303. 
Amendment  of  transcript,  301-304. 

Power  of  appellate  court,  304. 

On  chancery  appeal,  304. 
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APPEALS,  TRANSFER  OF  CAUSE. 

The  trcnscript  on  W^'^m\— Continued, 
Misnomer  of  parties,  304. 
To  show  jurisdiction,  304. 
Record  entry  incorrect,  304. 
Inserting  exceptions  not  filed,  304. 
Disregarding  immaterial  errors,  304. 
Striking  out  duplicates,  304. 
By  stipulation,  304. 
Written  agreement  as  to  facts,  305. 
Certiorari  for  diminution,  305. 
Use  of  writ,  305. 
The  only  remedy,  306. 
Appeal  from  ^v^xi-judicial  body,  306. 
Remand  for  new  trial.     In  Louisiana,  306. 
Where  evidence  omitted,  3of). 
Amendment  below  pending  appeal,  307. 
Papers  improperly  included, '307. 
Opinion  of  trial  court,  307. 
Nature  of  the  writ,  307. 
Correction  of  trial-court  record,  307. 
In  case  of  void  transcript,  307. 
Alteration  of  transcript  by  party,  307. 
Issuance  of  writ  discretionary,  307. 
Exercise  of  discretion,  308. 
Where  appeal  devoid  of  merit,  308. 
Imposition  of  terms,  308. 
Time  for  application,  308. 

After  decision,  309. 

After  appeal  dismissed,  309. 

After  argument,  309. 

After  submission  of  case,  309. 
To  whom  granted,  310. 
By  court  of  its  own  motion,  310. 
Application  and  issuance,  310. 

Motion  in  writing,  310.    - 

Action  upon,  without  hearing,  310. 

Notice  of  motion,  310. 

Affidavits  in  support,  310. 

Record  defective  on  its  face,  311. 

Transmission  of  papers  to  court  below,  311* 
Continuance  upon  issuing  writ.  311. 
Special  order  necessary,  311. 
Granted  as  of  course,  311. 
Return  of  certiorari,  311. 

Confined  to  specified  defect,  311. 

Supplemental  transcript,  311. 

Part  of  original  transcript,  311. 

When  original  superseded,  312. 

Failure  to  return  in  time,  312. 

Manner  of  return,  312. 

Imperfect  return,  312. 
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APPEALS,  TRANSFER  OF  CAUSE. 

The  transcript  on  w^^^MX^Continued. 

Costs  for  return.     Fault  of  clerk,  3Xa. 
Filing  supplemental  transcript,  312. 
Leave  required,  312. 
Notice  of  motion,  313. 
Service  of  omitted  transcript,  313. 
Service  of  notice  of  filing,  313. 
Abstract  of  record,  313. 

Resort  to  original  transcript,  313. 

An  abbreviation  of  the  transcript,  314. 

Index  to  record  not  an  abstract,  314. 

Type-written  copy,  314. 

Complete  record  not  proper,  314. 

What  should  be  omitted,  314. 

What  should  be  set  out,  314. 

Notice  if  transcript  required,  314. 

Setting  forth  pleadings,  314. 

Where  allowed  by  statute,  314. 

Substitute  for  transcript,  314. 

Entitling,  314. 

Effect  of  omission  of,  314. 

Imports  verity,  315. 

Correction  by  internal  data,  315. 

Matters  not  in  abstract,  315. 

Costs  of  immaterial  matters,  315. 

Jurisdictional  facts.     Notice  of  appeal,  315. 

Allegations  presumed  true,  315. 

Facts  outside  the  record,  315. 

Appellee's  additional  abstract,  316. 

Contents  of  additional  abstract,  316. 

Attaclcing  by  evidence  dehors^  316. 

Contradicting  by  certificate  or  affidavit,  316. 

Conflict  between  appellee's  and  appellant's  abstract,  3x7. 

Appellant  filing  third  abstract,  317. 

Agreed  abstracts.     Additional  abstracts,  317. 

Acceptance  of  appellant's  abstract,  317. 

Amended  abstract,  317. 

When  permitted,  317. 

Time  for  filing,  317. 

Not  filed  in  time,  317. 

Service  of,  318. 

Failure  of  service,  318. 

Costs  of,  318. 
Consequence  of  defects  uncorrected,  3x8. 
PreHmlnary  payment  of  fees,  318. 

Only  by  statute  or  rule  of  court,  318. 
Duty  of  trial  court,  318. 
Preceding  the  granting  of  appeal,  319. 
Construction- of  statutory  requirements,  3x9. 
For  the  benefit  of  official,  319. 
Waiver  by  official,  319. 
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INDEX. 

APPEALS,  TRANSFER  OF  CAUSE, 
Preliminary  payment  of  ^w^—Omtinued. 

Prepayment  not  jurisdictional,  31^ 

Unless  expressly  made  so,  319^ 

Presumption  of  waiver*  319. 

Time  for  payment,  319. 
In  criminal  cases,  320. 

Construction  of  statute,  320* 
Dismissal  for  non-payment,  32OW 

Rule  on  appellant,  32<x 

Statute  mandatory,  321. 

Reinstatement,  321. 
Mandamus  to  clerk,  321. 
Payment  shown  by  the  record,  3ai« 
Construction  of  appeal  bonds,  321* 
On  appeals  in  forma  pauperis  321. 

Docketing  and  entry  of  appeal,  321. 

Entry  constitutes  appearance,  321* 

Dismissal  for  failure,  321. 

On  cross-appeal,  322. 

Waiver  of  delay,  322. 

Court  rule  strictly  enforced,  32a. 

Practice  in  federal  courts,  322. 

Negligence  of  clerk,  322. 

Amendment  of  entry  in  appellate  court,  32^ 

Suspension  of  appeal.     Docket  unaffected  329 

APPEARANCES. 
Generally,  590. 

Definition,  590. 
Proper  legal  sense,  590. 
Appearance  of  plaintiff,  590. 
Appearance  at  common  law,  590. 

Right  to  appear  given  by  statute,  519a 

The  form,  590. 

Putting  in  of  bail,  $90. 
American  practice,  591. 
Chancery  practice,  591. 
United  States  Supreme  Court,  591. 
Cases  requiring  formal  appearance,  590. 
Appearance  in  chancery,  591. 
Appearance  by  states,  592. 
Power  of  court  to  make  rules,  59s. 
Codes  abolishing  formalities,  59a. 

English  practice^  S93. 

New  York,  593. 

California,  593. 
Ambiguous  position   593. 

Appearance  in  different  actions,  593. 

Partly  appearing  and  partly  not  appearinf,  593. 

Quasi  appearance,  594. 
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APPEARANCES. 

Generally—  Ccntinued, 

Distinction  between  appearing  and  pleading,  594. 

Entering  a  general  appearance  as  waiver  of  plea  In  abatement 

594. 
Under  the  codes,  595. 

Appearances  giving  rights  and  appearances  waiving  rights,  595. 

Right  of  states  to  prescribe  what  is  an  appearance,  595. 

Not  binding  on  United  States  courts,  596. 
Records  which  show  appearance,  596. 
Appearance  presumed  from  recitals  in  record,  596,  597. 

Recital  construed  to  be  general  appearance,  597. 

Recitals  held  to  show  an  appearance,  597. 

Justices  of  the  peace,  597. 

Entry  of  attorney's  name  on  docket,  598. 

Recitals  held  not  to  show  an  appearance,  598. 

Several  defendants.     Plural  form  used  in  record,  599. 

Appearance  confined  to  parties  served,  600. 
Contradicting  record  showing  appearance,  6<x>. 

Foreign  and  domestic  judgments,  600,  601. 

Distinction  between  forged  and  unauthorized  appearance,  6ox« 

Character  of  appearance  may  be  shown,  601. 
Failure  to  appear,  601. 

Nothing  waived,  601,  609. 

Cannot  acquire  greater  rights,  602. 

Disadvantage  of  party  not  appearing,  602. 

Formal  step  by  plaintiff  necessary  to  judgment,  602. 

Court  permitting  subsequent  appearance  to  set  aside  defatilti  603. 

Before  justice  of  the  peace,  603. 
Justice  losing  jurisdiction,  604. 
Rights  acquired  by  technical  appearance,  604. 

Notice  of  subsequent  proceedings,  604. 

Notice  of  application  for  judgment,  604. 

Justices*  courts,  604. 

Opening  judgment,  604. 
Right  to  appear  without  process  being  senred,  605. 

Confined  to  parties,  605. 

Provisional  remedy  granted  against  defendant,  605. 

Avoiding  costs,  605. 

Parties,  605. 

Bail  required,  606. 

Executors,  administrators  and  substituted  parties,  6o6k 

Parties  acquire  same  rights  as  though  served,  60^ 
Time  to  appear,  606. 

Extension  of  time,  606. 

After  writ  expired,  606. 

Whenever  required  by  court,  607. 

Advantage  of  prompt  appearance,  607. 

In  proceedings  before  justices,  607. 
Attachment  proceedings,  608. 

Appearance  to  writ  a  general  appearaoee  in  nctlon,  606L 
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APPEARANCES. 

Contesting  truth  of  grounds,  609. 

Moving  to  dissolve,  609,  6ia 

Moving  to  quash  the  writ,  610. 

Waiving  process,  610. 

Immaterial  what  actuated  appearance,  611, 

Waiving  compliance  with  statute,  611. 

Validating  void  attachment  by  appearance,  6il« 

Garnishment  proceedings,  612. 

Appearance  not  appearance  in  main  action,  6is* 
Waiver  of  defects  by  appearance,  6ia. 

Special  appearance  to  contest  jurisdiction,  6ll. 
Change  of  venue,  612. 

Application  as  a  general  appearance,  6ia. 

Waiver  of  objection  by  subsequent  appearance,  613. 

In  actions  before  justices,  613. 

Waiver  of  objections  by  appearance,  613. 

To  what  court  objections  should  be  made,  613. 
Ayptalt  and  appaitate  proceedings,  614-619.    See  also  Apfkals. 
Taking  an  appeal  as  an  appearance,  614. 

Trial  tU  novo,  614. 

Jurisdiction  of  appeal,  615. 

Estoppel  by  appearance  in  appellate  court,  6x6^ 

Special  trial  based  on  errors  alone,  6x5. 

Care  in  making  appeal  special,  616. 
What  constitutes  appearance,  616. 

Appearance  in  appellate  court  of  one  who  has  not  appealed»  61&- 

Motion  to  dismiss  appeal,  616. 

Arguing  the  case,  617. 

Noticing  the  appeal,  617. 

Entering  attorney's  name  on  docket,  617. 

Obtaining  time,  617. 

Acquiescence,  617. 

Giving  notice  of  appeal,  618. 
Effect  of  general  appearance,  618. 

Waiver  of  process  or  notice,  618. 

Waiver  of  irregularities  on  return  of  writ  of  error,  6i8. 

Waiver  of  objection  that  proceedings  were  not  in  time,  618, 6X9i' 

Irregularities,  619. 

No  transcript  filed,  619. 
Case  remanded.     Further  process  below,  619. 
Appearances  before  boards,  commiuionersy  etc.,  6aa 
Commissioners,  620. 
Counselors,  620. 
Assessors,  620. 
Drainage  proceedings,  620. 
Appearance  waives  notice,  6aa 
Special  appearances,  620. 
Definition,  620. 
Objection  to  jurisdiction  over  subject-matter,  6ax. 
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JiPPEARANCES. 

Spectal  appearancet~a^if/f  iftf^^. 

Jurisdiction  over  person,  63i« 

Illegal  and  void  process,  621. 

Lack  of  process,  621,  622. 

Defect  in  process,  623. 
States  where  special  appearance  is  inbibited»  623. 

Texas,  622. 

Mississippi,  624. 

California,  624. 

Iowa,  624. 
How  to  make  special  appearance,  624. 

Common-law  method,  624. 

Under  the  code,  625. 
When  special  appearance  is  converted  into  a  general  one,  635. 

Submission  to  jurisdiction  of  court,  625. 

Statute  prescribing  an  appearance,  626. 

Stating  grounds  of  objection  to  jurisdiction,  626. 

Asking  for  instruction,  626. 

Amendment  of  general  notice,  626. 

Statutory  right,  626. 

Test,  626. 

Where  defendant  becomes  an  actor  in  the  suit,  636,  637. 

Vacating  judgment,  627. 

Designating  the  purpose,  627. 

Service  of  notice  of  retainer,  627. 

Answer  or  motion  prescribed  by  attorney,  627. 

Notice  of  general  notice  of  appearance,  627. 

Moving  to  dismiss  for  want  of  jurisdiction  and  want  of  equity, 
628. 

Securing  extension  of  time,  628. 

Attacking  complaint  or  entering  into  trial,  628. 

Asking  to  have  decree  set  aside  for  fraud,  629. 

Stipulation  varying  general  rule,  629. 

Producing  or  cross-examining  witnesses,  629. 

Amicus  curia^  629. 

Technical  forms  not  considered,  629. 
Waiver  of  special  appearance  629. 

Answering  to  merits  after  objections  erroneously  overruled,  63^ 
630. 

Pleading  in  first  instance  to  merits,  630. 

Federal  courts,  630. 

Ruling  of  court  must  be  embodied  in  exception,  630^ 

Opening  default,  630. 

Motion  of  nonsuit,  630. 

Asking  leave  to  answer,  630. 
'Asking  extension  of  time,  630. 

New  summons,  631. 

Grouping  objections,  631. 

Rule  in  Indiana,  Missouri,  and  New  York,  631. 

Remanded  where  objections  sustained,  631. 

General  and  special  appearance  at  same  time  in  Georgia^  631* 
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lytCial  appirailCtt     Continued, 

Cases  holding  that  specUl  appeaimace  it  wmived,  6ss« 
What  it  fMtral  apptanwct.  632, 

For  any  other  purpose  than  to  qoestion  juritdictioa,  631. 
Presumption  that  appearance  is  general,  63s. 
Restricting  mocioo,  633. 
Knowledge  and  intention  of  party,  633. 

Physical  presence  of  party,  633. 
Procuring  or  consenting  to  a  continuance,  633. 
Continuance  by  agreement  of  parties,  633,  634. 
Service  of  notice  of  appearaiioe,  634. 

Equivalent  of  notice,  634. 
Service  of  notice  of  retainer,  634. 

New  York  Supreme  Coart  rule,  634. 

Nonresident,  63$. 

Service  of  declaration,  635. 

What  constitutes  nodce  of  reudaer,  695. 

Duty  of  attorney,  635. 
Filing  demurrer,  635. 

What  constitutes,  635. 

Nonresident,  636. 

Demarrer  by  state,  636. 

Demurrer  withdrawn.  636. 
Pleading  to  the  merits,  636. 

What  is  pleading  to  the  meritt,  630b 

Foreign  corporation,  636. 

Affidavit  of  defense,  636. 

Filing  objections,  636. 

Intervening  petition,  637. 

Cross-complaint,  637. 

Offer  to  file  answer,  637. 
Obtaining  eictension  of  time  to  plead,  6S7- 
Uaking  motions,  637. 

Irregularities,  637. 

Motion  for  rule,  637. 

To  dismiss  suit,  637. 

For  security  for  costs,  637. 

To  suppress  deposition,  637. 

To  correct  record,  637. 

Indorsing  name  on  motion,  637. 

Motion  not  filed  or  acted  upon,  637. 

Rule  in  New  York,  638. 

Arguing  motion,  638. 

Grounds  of  motion,  638. 

Presumption,  638. 

Stipulations  by  parties  or  counsel,  638. 

Time  and  place  of  trial,  638. 

Time  to  plead,  638. 

Promise  to  enter  appearance,  638. 

For  settlement,  368. 
WalTer  of  process,  639. 
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WM  Is  general  appetrance— C^if/m«M/. 
Admission  of  sendee,  638. 

Admission  partaking  of  nature  of  agreement  to  enter  appearance 

639. 
Agreement  to  enter  appearance,  639. 
Taking  part  in  the  proceedings,  639. 
Introducing  evidence,  639. 
Filing  praecipes,  639. 
Signing  bond,  639. 
Appearing  as  a  witness,  639. 

BM  of  general  appearaaee,  639-653. 

Jurisdiction  over  person,  639. 

When  nonresident  is  sued,  640,  641,  643. 
Foreign  corporations,  642. 
Makes  one  a  party,  643. 

Dissolving  injunction,  643. 

Omission  of  party,  643. 

Error  in  order,  643. 

One  not  specifically  designated,  643. 
Political  corporations,  643. 
Waives  process,  644. 

Rule  in  Georgia  and  New  Jersey,  645* 
Dispensing  with  notices,  64s* 
Publication  of  summons,  645. 
Dispensing  with  summons,  645. 

Court  of  conciliation,  645. 

Injunctions,  645. 

Prosecuting  creditor,  645. 

Probate  court,  645. 

Municipal  corporations,  645. 

Contest  of  election,  645. 

Tax  and  condemnation  proceedings,  645. 
Appearance  after  revival,  645. 
Appearance  after  discontinuance,  645. 
Questions  of  time  connected  with  process  which  are  not  wahred* 

646. 
Waiver  of  right  to  continuance,  646. 
Defects  in  process  cured,  646. 
Misnomer,  647. 
Questions  of  time,  646. 
Process  served  by  unauthorized  person,  648. 
Defect  in  return  of  process,  648. 
Failure  to  comply  with  legal  form,  648. 
Variance  between  process  and  declaration,  649. 
Illegality  of  writ,  649. 

Defect  in  commencing  suit  on  wrong  writ,  649. 
Served  on  wrong  person.  649. 
Rule  applicable  to  extraordinary   and    summary   pfoeeedifi|;e. 

Certiorari,  65a 
Service  by  publication,  650. 
Preliminary  steps  to  issuing  process,  650W 
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EiMi  of  flineral  appoarance— Oh/smma/. 

Rule  applicable  to  extraordinary  and  aommary  proceedinga,  690L 

Ne  exeat ^  650. 
Mandamus,  650. 
Dispossessing  tenant,  650. 
Mechanic's  lien  law,  65a 

Defects  not  jurisdictional,  65X« 
Irregularities  in  inferior  court,  651. 
Omission  in  complaint,  651. 
Action  in  rem,  651. 

Waiver  of  objection  that  there  is  remedy  at  law»  651. 
Arbitrators  and  referees,  652. 
Court  absent  at  time  for  hearing,  65a. 
Talcing  deposition,  652. 
Place  of  appearance,  652. 
Large  effect  given  to  appearance,  653. 
Supplementary  proceedings,  653. 
Ejectment,  653. 
Waiver  of  plea,  653. 
Demand  and  refusal,  653. 
VaUdaUaf  void  Judgaiont  by  tubioquent  appoanuioo,  653. 
Special  appearance  to  vacate  judgment  653. 

Setting  aside  judgment,  653. 

Arrest  of  judgment,  654. 

Correcting  judgment,  654. 

Motion  for  new  trial,  654. 

What  is  such  special  appearance,  654. 

Asking  leave  to  file  answer,  654. 

Signature  of  counsel,  654. 
When  the  appearance  becomes  general,  654,  655, 
Effect  of  general  appearance,  655. 

Replevin,  655. 

Contesting  damages,  655. 

Statute  of  limitation,  655. 

Attachments,  655. 

Stay  of  execution,  656. 

Consenting  to  dismissal,  656. 

Writ  of  inquiry,  656. 

Injunction,  656. 

Taking  the  benefit  of  a  stay,  656. 

Moving  a  relaxation  of  costs,  656. 

Referees,  656. 

Assessment  of  damages,  657. 

Motion  to  set  aside,  657. 

Asking  leave  to  answer,  657. 
luritdiotion  of  subject-matter,  657.  658. 
General  powers  of  court,  657. 
What  is  meant  by,  657. 
General  appearance  does  not  confer  jurisdiction  over  subjectH 

657,  658. 
Question  raised  on  appeal,  658. 
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Jurisdiction  of  subjeot-matter— Oh/imm^. 

Corporation  appearing,  658. 
Consent,  658. 
Constitutional  limiti  658. 
Making  adjudication,  658. 
Local  actions,  658,  659. 

What  are  local  actions,  658. 

Distinction  between  local  and  transitory  actions,  658. 

Local  actions  on  principle,  658. 

Effect  of  general  appearance  on  local  action,  659. 

Covenant,  659. 

Trespass,  659. 

Rule  in  Texas,  659. 
Courts  of  limited  jurisdiction,  660-665. 

Statute  prescribing  counties.     Effect  of  general  appearance,  660i 

Courts  of  justices  of  the  peace,  660. 

Waiver  by  corporations,  660. 

Action  against  tax  collector,  66o* 

Privilege  waived  by  general  appearance,  660. 

Rule  in  Ohio,  660,  661. 

Suits  in  federal  courts,  661. 

Wrong  district.     Waiver  by  general  appearance,  66z. 

Service  of  process  outside  of  district,  661. 

Jurisdiction  of  circuit  court.     Waiver  by  voluntary  appearance, 
661,  662. 
Statute  requiring  action  to  be  brought  where  injury  occurred,  661. 
Local  courts,  662. 

Waiver  by  general  appearance,  662. 

Cognate  principle  in  courts  of  general  jurisdiction,  663. 

Courts  of  justices  of  the  peace,  663. 
Garnishment,  etc.,  663. 
General  jurisdiction,  663. 
In  Missouri,  663. 
In  New  York,  664. 
,      County  courts,  664. 

Waiver  by  general  appearance,  664. 
Waiver  by  general  appearance.     Local  courts  In  Ohio  and  New  York, 

664,  665. 
fly  wlioin  appearance  ean  be  made,  665-675. 
Appearance  in  person,  665. 

Judicial  notice  of  signature,  666. 

Bound  by  same  rules,  666. 

Both  by  attorney  and  in  person,  666. 
Plaintiffs  entering  defendant's  appearance,  666. 
Partners,  667. 

Before  dissolution,  667. 

After  dissolution,  667. 

Employing  counsel,  668. 

Acknowledging  service,  668.  .       ,; 

The  partnership  treated  as  an  entity,  668* 

Partnership  sued  as  a  corporation,  669. 
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By  WI10111  appearmnco  eu  b«  nadt— Omft'iMMA 

Husband  and  wife,  669. 

Wife  and  infant,  669. 

Husband  employing  counsel,  669. 

Suit  affecting  husband's  property  only,  669. 
Corporations,  669. 

Must  appear  by  attorney,  669. 

What  amounts  to  an  appearance  by  an  attorney,  fijix 

By  officer  of  corporation,  67a 

Political  corporation,  670. 

Corporation  must  be  in  existence,  67a 

Appearing  voluntarily  by  attorney,  67a 

Admission  of  corporate  existence,  67OL 

Name  importing  corporation,  671. 

Giving  bond,  671. 

Joint  stock  association,  671. 
Infants,  671. 

Next  friend  or  guardian,  671. 

Guardian  cannot  appear  until  after  serrice  on  infant,  671,  673.^ 

Guardian  must  appear^  672.  / 

Decree  against  infaci  without  appearance  of  gnardian,  672. 

General  or  private  guardian,  673. 

Policy  of  the  law,  67a. 

Authority  must  be  explicit,  673. 
Agents,  673. 

No  presumption  in  favor  of  appeanuict  bj»  693» 

Rule  in  justices*  courts,  673. 

Factors,  673. 

Treasurer  of  school  district,  673. 

Clerk  of  court,  673. 

Ratification  of  authority,  673- 

Agent  himself  not  a  party,  6i73» 
Insane  persons,  673. 

General  guardian,  673. 

Full  age,  673. 

Committee,  673. 

Idiots,  674. 
Executors  and  administrators,  674. 

Waiver  of  process,  674. 

Proof  of  right  to  appear,  674. 

Waiver,  674. 

Right  to  employ  counsel,  674. 

Entering  heir's  appearance,  674. 

Cannot  enter  appearance  outside  of  state,  674. 

In  Vermont,  674. 
Joint  debtors,  674. 

Cannot  appear  for  others,  675. 

In  Vermont,  675. 
Appsarances  by  attorneys  at  law,  675,  694. 
Right  to  appear  by  attorney,  675. 
Necessity  for  warrant  of  attorney,  675,  676,  677,  ffjn* 
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Appearances  by  attorneys  at  XKtt^Omtinued. 

Attorney's  authority  to  appear  questioned  by  opposite  party »  676-678. 

Presumption  of  authority,  679. 

Attorney's  statement,  679. 

How  to  question  attorney's  authority,  68a 

Motion  to  dismiss  suit,  681. 

Filing  affidavits,  681. 

Producing  letter  of  authority,  681. 

Question  must  be  raised  in  trial  court,  681. 
Power  to  bind  those  for  whom  they  make  unaathorized  appearance, 682. 

Presumption  of  authority,  683« 

Authority  to  compromise,  683. 

Character  of  evidence,  683. 

Substitution,  683. 

Attorney  for  prisoner,  683. 

How  long  attorney's  authority  continues,  683. 

Burden  on  those  attacking  record,  683, 684. 

Court  in  vacation,  684. 

Contradicting  record,  684. 

Relief  by  motion,  693. 

Foreign  judgments,  684. 

Domestic  judgments,  685-691. 

Judgment  void  as  to  innocent  purchasers,  691. 

Attorney  exceeding  authority,  692. 

Where  process  is  served,  693. 

Estoppel  by  ratification,  692. 

How  to  raise  the  question  of  nullity,  693* 

Proceedings  for  review,  693.  > 

Relief  in  equity,  693. 

Collateral  attack,  693. 

Laches,  694. 

Party  alone  can  raise  the  question,  694. 
WHhdrawal  of  appearance,  695-697. 

Must  have  leave  of  court,  695. 

Notice  of  appearance,  695.  ^^ 

The  record,  695. 
When  leave  granted,  695. 

Waiver  of  objection,  695. 

English  practice,  695. 

Fraud  or  mistake,  695.  , 

Effect  of  withdrawal,  696. 

Plaintiff  must  commence  de  novo,  696. 

Judgment  by  default,  697. 

Special  withdrawal,  697. 

Attorney's  appearance  withdrawn  697. 

May  reappear,  697. 

Withrawal  of  a  pleading,  697. 

ARBITRATION. 

Appeal  from  decisions  affecting  award.      See   APPEALS,    APPKALABLB 

JUDGUKNTS. 
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RiflM  to  be  heard,  699,  701. 
In  criminal  cases,  699. 
Court-martial,  699. 
Appeals,  699. 
Waiver  of  right,  699. 
Legislative  regulation,  699. 
Questions  of  law  to  the  court,  699. 
Statement  to  the  court  before  sentence,  699. 
Excluding  jury  during  interlocutory  arguments,  700, 
In  civil  cases,  700. 

Discretion  of  court,  700. 

Argument  after  additional  instructions,  70Z« 

Oral  argument  on  appeal,  701. 
Limiting  time,  701,  704. 

Power  of  courts,  701. 

Arguing  exceptions,  70X. 

Time  limited  during  argument,  70X« 

Matter  of  discretion,  701. 

North  Carolina  statute,  701. 

Iowa  practice,  701. 

Oregon  statute,  701. 

Connecticut  rule,  701. 

Interference  by  appellate  court,  70a. 

Silence  of  judge  when  asked  for  time,  70a. 

Convenience  of  judge,  702. 

Trial  for  felony.     Rule  in  Georgia,  702. 
No  precise  rule,  702. 

Instances  of  reasonable  restrictions  in  criminal  cases,  702,  703. 
Instances  of  unreasonable  restrictions  in  criminal  cases,  703,  704* 
Instances  of  proper  exercise  of  discretion  in  civil  cases,  704. 
Review  on  appeal,  704. 
Limiting  number,  705. 

Discretion  of  presiding  judge,  705. 
Several  plaintiffs  or  defendants,  705. 
Rule  in  Texas,  705. 

Rule  in  Iowa  and  North  Carolina,  705. 
Agreement  to  submit  without  argument,  705. 

No  constitutional  right  to  be  heard  by  more  than  one  counsel,  705. 
Regulating  order,  705,  706. 

Following  burden  of  proof,  705. 
Control  of  judge,  705. 
In  Wisconsin,  705. 
In  Iowa,  705. 
In  Texas,  706. 
In  Arkansas,  706. 
In  Missouri,  706. 
In  Illinois,  706. 
Harmless  error,  706. 
Opening  argument,  706-708. 
No  precise  rule,  706. 
Statements  of  facts  and  law,  706. 
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Opening  argument— Cbn/tntf^^. 
Reading  pleadings.  706. 
Reading  authorities  to  court,  706. 
Statement  of  evidence  by  prosecuting  attorney,  706. 
Opening  case  on  examination  of  jurors,  707. 
Extraneous  matter,  707. 
Anticipation  of  defense,  707. 
Noticing  of  evidence,  707. 

Notice  of  intention  to  attack  credibility  of  witnesses,  707. 
Topics  not  pertinent,  707. 

Improper  comment  in  defendant's  opening,  708. 
Statement  of  prior  legal  proceedings,  708. 
Good  faith  of  offers  of  proof,  708. 
Interruptions  of  antagonist,  708. 
Cured  by  instructions,  708. 
Outside  counsel  opening  criminal  cases,  708. 
Using  map,  708. 
Concluding  arguments,  708,  709. 

Confined  to  points  in  opening  argument,  708. 
Reply  to  opposing  counsel,  708. 

Comment  on  evidence  not  discussed  by  opponent.     New  trial,  708. 
Notice  of  line  of  argument,  709. 
Reading  or  arguing  law  to  the  jury,  709-713. 
In  civil  cases,  709. 

Authorities  permitting  it,  709. 

Weight  of  authority  against  right,  709. 

Discretion  of  court,  709. 

Stating  what  law  is  claimed  to  be,  709. 

Practice  not  encouraged,  709. 

Comments  of  judge  on  facts,  7io, 

Reading  facts  or  amount  of  verdicts,  7xa 

Reading  or  arguing  bad  law,  710. 
Wrong  measure  of  damages,  710. 
When  not  prejudicial,  710. 
Opposing  court's  instructions,  710,  711. 
Effect  of  instructions  in  limiting  argument,  71X. 
Commenting  on  instructions,  711. 

Arguing  to  the  court  in  the  presence  of  the  jury,  711. 
In  criminal  cases,  711. 

Conflict  of  authority,  711,  712. 

Where  juries  are  judges  of  law,  712. 

Eulogizing  judge,  712. 

Cases  on  circumstantial  evidence,  712. 

Reading  statutes,  712. 

Stating  judgment,  712. 

Directing  argument  to  bench,  712. 

Curtailing  argument  of  law,  712. 

Statements  affecting  issues  of  fact,  713. 

Reading  facts  of  case  in  reply  to  counsel  reading  law,  713. 

Arguing  upon  defendant's  right  of  appeal,  713. 

Appeal  from  refusal  to  permit  counsel  to  read  law,  94. 
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Legitimate  del»te,  713. 

Comments  on  facts  proved  or  disputed,  7x3. 

Addressing  juror  by  name,  713. 

Personal  allusion  to  juror,  713. 

Stenographer's  notes,  713. 

Reading  special  interrogatories.  713. 

Illustrations,  wit  and  imagination,  713,  714. 

Appealing  to  responsibility  of  jurors,  714. 

Alluding  to  possible  pardon,  714. 

Commenting  on  abuse  of  '*  reasonable  doubt,"  714. 

Comment  on  absence  of  witnesses,  714. 

Omission  to  call  eyewitnesses,  714. 

Laying  foundation  of  comment,  714. 

Witnesses  not  called  at  preliminary  hearing,  715. 

Omission  to  call  opposite  counsel,  715. 

Where  witnesses  were  unnecessary,  715. 

Where  usual  means  were  employed  to  secure  their  attendance, 

7^5. 
Conduct,  motives,  and  credibility,  715. 
Form  of  interrogatories,  715. 
Charging  perjury  and  bribery,  715. 
Failure  to  produce  documents,  715. 

Adverse  inference  from  demand  for  excessive  damages,  715* 
Allusion  to  circumstances  to  contradict  witness,  715. 
Traveling  outside  the  record,  716. 
Disparaging  evidence  as  it  comes  in.  716. 
Arguing  conclusions  from  testimony,  716. 

Motives  of  defendant,  716. 

Cause  of  employee's  discharge,  716. 

Claim  as  to  what  testimony  was,  717. 

Challenge  to  opposing  attorney  to  explain  facts,  717, 

Irrelevant  facts,  717. 

Ambiguous  statement  by  defendant,  717. 
Illogical  argument,  717. 
Mere  exaggeration,  717. 
Use  off  pleadings,  717. 

Reading  for  the  jury,  717. 
Amended  pleading,  718. 
Pleading  withdrawn,  718. 

Pleading  to  which  exceptions  have  been  sustained,  718. 
Comments  on  failure  of  accused  to  testify  in  a  criminal  case,  718-726. 
Scope  and  effect  of  statutory  provisions,  71 8,  719. 
Statutes  of  various  states  examined  and  construed,  719,  790* 
Comment  by  prisoner's  counsel,  719. 
Comments  in  advance,  720. 
Where  defendant  elects  to  testify,  721,  722. 
Statutory  statement  of  facts  by  defendant,  722. 
Defendant's  failure  to  produce  witnesses,  722. 
What  constitutes  improper  comment,  723. 

Reading  or  stating  statute,  723. 
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Commants  on  failure  of  accused  to  testify  in  a  criminal  e9iS»—Continued, 

Calling  attention  to  failure  to  produce  evidence  where  defendant 

was  only  witness,  723. 
Averring  that  defendant  had  right  to  testify,  723. 
Intention  of  attorney  immaterial,  723. 
What  allusions  are  too  remote,  723. 
Implied  reference,  723. 
Incidental  mention  of  statute,  723. 
Statement   that  no  evidence   had  come   from  defendant's  side, 

723. 

Allusion  in  remarks  to  court,  724. 
Effect  of  improper  comments,  724. 

Withdrawal  by  counsel,  724. 

Repair  of  injury  by  court,  724. 

Defendant's  remedy,  725. 

Where  evidence  is  conclusive,  725. 
Comment  on  defendant's  omission  to  call  his  wife,  725. 
Rule  in  Mississippi,  725. 
Not  erroneous,  725. 
Failure  to  have  wife  in  court  for  purpose  of  identifying  husband,  725, 

726. 
Prosecuting  attorney's  expression  of  personal  lielief ,  726,  727. 
When  based  on  evidence,  726. 
Implied  belief,  726. 
No  prejudice  unless  objected  to,  726. 
Opinion  based  on  something  outside  evidence,  726,  727. 
Prisoner's  counsel  expressing  belief,  727. 
Comments  on  failure  of  party  to  testify  in  civil  cases,  726. 
Rule  in  Pennsylvania  and  North  Carolina,  726. 
Proper  matter  for  comment,  726. 
Where  party  litigates  as  a  representative,  726. 
Comments  on  matters  not  in  evidence,  727-742. 
General  rule.     Reversible  error,  727. 
Facts  coming  to  knowledge  of  jury,  728. 
Plaintiff's  attorney  commenting  on  defendant's  influence,  728* 
Commenting  on  defendant's  other  offenses,  728. 
Defendant's  counsel  wanting  plea  of  guilty;  728. 
Why  physician  was  not  called,  728. 
Statement  of  offer  to  settle,  729. 
Statements  irrelevant,  but  prejudicial,  729. 
Stating  verdicts  given  by  other  juries,  729. 
Repeating  statement  made  by  judge,  729. 
Prosecution  for  adultery,  729. 
Comments  on  poverty  or  wealth  of  parties,  729. 
Comments  on  evidence  which  would  have  been  ruled  oat,  729. 
Arguing  on  facts  not  proved,  729,  730. 
Using  illustrated  newspaper,  730. 
Mistake  in  supposing  testimony  was  omitted,  73a 
At  what  stage  of  the  case,  730. 
Result  of  such  irregularities,  730. 

High  standing  of  counsel  as  augmenting  prejudice,  73X. 
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ARGUMENTS  OF  COUNSEL. 

Gommonts  on  matters  not  in  vAAw^t— Continued. 

Cured  by  instructions  to  disregard,  731. 
Presumption  of  prejudice,  731. 
In  cases  tried  before  referees,  731. 
Retaliatory  statements,  731,  732. 

Indulgence  to  retorts,  732. 

In  reply  to  challenge,  732. 

Ofifer  to  give  up  fees,  732. 

Discussing  change  of  venue,  732. 

Commenting  on  continuances,  732. 

Where  the  attorney  for  the  losing  party  is  the  aggressor  732 

733. 

Statements  not  confined  to  pertinent  replies,  733. 

Charge  of  swindling,  733. 

Explaining  absence  of  witness,  733. 

Stating  testimony  of  absent  witness,  733. 
Accusations  of  tampering  with  witnesses,  733,  734. 

"Money  talks,"  734. 

Based  on  the  evidence,  734. 
Comments  on  result  of  former  trials,  734. 

Statement  as  to  how  former  jury  stood,  734. 

Perjury  on  former  trial,  734. 

Decision  of  three  juries,  734. 

Line  of  defense  on  former  trial,  734. 

Former  recovery  on  same  evidence,  734. 

Reading  minutes  of  evidence,  734. 

Reading  judge's  charge,  734. 

Reference,  in  addressing  court,  to  former  verdict,  734. 

Counsel  stopped  by  the  court,  734. 

Instructions  to  disregard,  735. 

When  not  a  ground  for  reversal,  735. 

Harmless  statements,  735. 

Where  the  facts  appear  in  evidence,  735. 
Stating  or  commenting  on  excluded  evidence,  735. 

Before  and  after  exclusion,  735. 

Offers  of  proof,  735. 

Questions  addressed  to  witnesses,  735. 

Evidence  offered  and  withdrawn,  735. 

Discrediting  assumed  trial,  735. 

What  it  is  expected  to  prove  by  witness,  736. 

Ground  for  new  trial,  736. 

Where  there  was  no  prejudice,  736. 

Stating  substance  of  rejected  testimony,  736. 

Alleging  fear  of  opposite  counsel,  736. 

Comments  on  incompetent  testimony  received,  736. 

Evidence  admitted  for  one  purpose  only,  736. 
Facts  of  general  or  local  history,  737. 

Matters  of  general  knowledge,  736. 

The  Cincinnati  riot,  737. 

Murder  of  Carter  Harrison,  737. 

Prevalence  of  crime,  737. 
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• 

Comments  on  matters  not  in  vMwt^—Continued, 

Conviction  of  prisoner's  accomplice,  737. 

Matters  of  local  nature,  737. 

Frequency  of  burnings,  737. 

Crime  going  unpunished,  737. 

Reference  to  killing  negroes  in  the  South,  737. 

Illegal  grog  shop  on  every  corner,  738. 
Comments    on    character    or    credibility    of    parties    or    witnesses, 

738. 

Private  life  of  opposite  party,  738. 

Personal  knowledge  of  defendant,  739. 

Denouncing  witness  as  scoundrel  and  convict,  739. 

Counsel  testifying  to  good  character,  739. 
Charging  commission  of  other  crimes,  739 

Character  not  in  issue,  739. 

Curing  prejudice  by  rebuke  of  court,  739. 

Where  verdict  is  clearly  right,  739. 
Reading  from  books,  740. 

Medical  works,  740. 

Book  on  dueling,  740. 

Merely  illustration,  740. 

Entries  in  family  Bible,  740. 

As  illustration  merely,  740. 
Reading  extracts  from  newspapers,  741. 

Illustrated  paper,  741. 

Where  matter  is  wholly  irrelevant,  741. 

Prejudicial  matter,  741. 
Use  of  maps,  741. 
Use  of  diagram,  741. 
Use  of  almanac,  742. 

Inducing  jurors  to  make  memoranda,  742. 
Handing  jury  paper  to  compare  handwriting,  742. 
Appeals  to  sympathy,  742. 

Great  latitude  allowed,  742. 
Client  poor,  742. 

Client  abandoned  by  his  mother,  742. 
Plaintiff's  widowed  mother,  742. 
Appeals  to  local,  natloeal,  or  religious  prejudice,  742. 
Local  prejudice,  742. 

Self-interest  as  taxpayers,  742. 

Public  opinion,  742. 
Nationality  or  religion,  743. 

Denouncing  Jews,  743. 

Calling  attention  to  German  nationality,  743. 

Catholics,  743. 
Appeals  to  prejudice  against  corporations,  744-747. 
Fair  allusions.     Bias  of  employees,  744. 

Poor  widow  and  wealthy  corporation,  744* 

Neither  soul  nor  feeling,  744. 

Hard-hearted  and  unfeeling,  744* 

Power  of  money,  744. 
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Appeals  to  prejiidiee  against  oorpsratioiis— Cmi/m»/</. 

Influencing  legislation,  744. 

Allusion  to  Jay  Gould,  745. 

Plaintiff  poor  and  friendless,  745. 

Witness  afraid,  745. 

Contrasting  condition  of  parties,  745* 

Corporations  as  persistent  litigants,  745. 

Salaries  of  corporation  attorneys,  7451 
Unfair  statements.     Physical  examination  of  wife,  746. 

Ground  for  new  trial,  746. 

Bloated  corporations,  etc.,  746. 

Remittitur  if  damages  excessive,  746. 

Unwillingness  to  do  justice,  746. 

Damages  the  most  potent  corrective,  746. 

Indifferent  for  lives,  746. 

Powerful  monster,  746. 

Conduct  of  railroad  companies,  747. 
Unreasonable  statements.     Witnesses  intimidated,  747« 

Contracts  always  unreasonable,  747. 

Witnesses  suborned,  747* 

Adverse  public  opinion,  747. 

Habit  of  juries,  747. 
Invsetive  and  abuse,  747. 

When  based  on  the  evidence,  74/ 
*•  Steeped  in  crime,"  747* 
Poorhouse  "thief,"  747- 
Professional  bigamist,  747. 
•*  Notorious  character,"  748. 
Defendant's  fiendishness,  748. 
"  Colossal  rascality,"  748. 
••  Liar,  thief,  and  forger,"  748« 
•*  Murderer,"  748. 
*•  Assassins,"  748- 
••  Robber,"  748. 
••  Penitentiary  offense,"  748. 
Standing  mute  when  accused,  748, 
Discretion  of  court,  748. 
Review  of  discretion,  748. 
Remarks  clearly  injurious,  749. 
Exception  necessary,  748. 
Calling  witness  penitentiary  scoundrel,  748. 
Saying  defendant  might  be  justifiably  shot,  749- 
Ridiculous  epithet,  749- 
Reading  change  of  venue  proceedings,  749. 
Calling  defendant  a  **  devil,"  749- 
Continued  obnoxious  remarks,  749- 
Calling  attention  to  expense  of  new  trial,  749. 
Witnesses  allowing^  themselves  to  be  called  liars,  749- 
Calling  defendant  a  brute,  749. 
Exhortation  to  convict  for  not  pleading  guilty,  749- 
Personal  appearance  of  accused,  750. 
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Invective  and  iSon^%^— Continued, 

Excessive  vituperation,  750. 
Interruptions,  750. 

By  the  court,  750. 

Argument  on  defendant's  sanity,  750. 
Evidence  admitted  for  one  purpose,  751. 
Argument  not  based  on  evidence,  751. 

Argument  must  have  been  abused,  751* 
By  counsel,  751. 

Counsel  disregarding  admonition,  751. 

Improper  interruptions,  751. 
New  trials  for  abuses  of  argument,  751. 
By  the  trial  court,  751. 
By  the  appellate  court,  752. 

Abuse  of  arguments  as  error,  540. 

Rebuke  and  instructions,  753. 

Prejudice  cured  by  withdrawal  of  remarks,  753, 

Cured  by  instructions,  753. 

Presumption  of  prejudice,  753. 

In  New  Hampshire,  753. 
Objections  for  improper  remarks.     Promptness  required,  753* 

Excuse  for  failure  to  object,  754. 

Reading  cross-examination,  754. 

Grounds  of  objection,  754. 

Request  for  instructions  to  disregard,  754. 

When  objection  comes  too  late.  754,  755. 

Effect  of  absence  of  trial  judge,  755. 
Exceptions  and  bills  of  exceptions,  755. 

Exception  necessary  for  review,  755, 

General  exception,  756. 

Exceptions  appropriate,  756. 

Entry  in  stenographer's  notes,  756. 

Manner  of  taking  exception,  756. 

Failure  of  court  to  rule,  756. 

When  point  is  sufficiently  saved  for  review,  757. 

Remarks  must  be  set  out  in  bill  of  exceptions,  757, 

Affidavit  not  equivalent  to  bill  of  exceptions,  757. 

Proof  of  what  is  said  by  stenographer's  notes,  758. 

Circumstances  must  appear  in  bill  of  exceptions,  758* 

Assigning  error  on,  939. 
Amicus  curiae,  758. 
Definition,  758. 

Death  of  party  after  exceptions,  758. 
How  far  recognized,  759. 

ARRAIGNMENT  AND   PLEA. 

Arraignment,  761,  770. 

Definition  and  object,  761. 
Purpose,  761. 

Arraignment  and  plea  distinct,  761* 
Necessity  for,  761. 
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ARRAIGNMENT  AND   PLEA. 
hxttSUffimaX— Continued, 

Good  arraignment,  761. 
Principal  and  accessory,  761. 
Effect  of  failure  to  arraign,  769. 
Different  offenses.  762. 
Misdemeanor  cases,  762. 
Amended  information,  763. 
In  event  of  new  trial,  763. 
On  appeal,  763. 
Several  counts,  763. 
Removal  of  cause.  763. 
Change  of  venue,  763. 
Waiver  of  arraignment,  764. 
How  accomplished,  764. 
Pleading.     Trial,  764. 
Express  arraignment,  764. 
Obtaining  time  to  plead,  764. 
Objection  not  a  waiver,  764. 
Inquiry  by  the  court,  764. 
Time  for  arraignment,  764. 

Service  of  copy  of  indictment,  764. 
No  stated  time,  765. 
Same  day  as  indictment  filed,  765. 
Inexcusable  delay,  765,  766. 
Trial  immediately  following  arraignment,  766. 
Should  precede  impaneling  of  jury,  766. 
The  arraignment  first  step  of  trial,  766. 
Improper  time  not  reversible  error,  766. 
Order  for  change  of  venue,  766. 

Setting  aside  verdict  for  arraignment  after  trial  b«/^i»-  7^ 
Arraignment  after  trial  begun.     Jury  resworn,  766. 
Arraignment  after  jury  sworn,  766. 
Mode  of  arraignment,  766. 

Old  strictness  relaxed,  766. 

Instances  of  suflicient  arraignment,  766,  767. 

Reading  list  of  witnesses,  767. 

Statutory  method  to  be  followed,  767. 

Presence  of  certain  number  of  justices,  767. 

Right  to  counsel,  767. 

Sanity  of  accused,  767. 

Presence  of  accused,  767. 

Arraignment  evidence  of  presence,  767. 
Presence  at  trial,  767. 
Joint  arraignment,  768. 
Arraignment  consists  of  three  parts,  768. 
Calling  to  bar,  768. 

Felony  and  misdemeanor  cases,  768. 
Irons  and  shackles,  768. 
Calling  to  bar  by  name,  768. 
Holding  up  hand,  768. 
Misnomer,  769. 
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ARRAIGNMENT  AND    PLEA. 
Amignmani—  Continued, 

Sufficient  identity,  769. 
Reading  the  indictment,  769. 
Waiver  of  right,  769. 
Voluntary  acquittal,  769. 
Common-law  mode,  769. 
Deaf  and  dumb  person,  769. 
Interpreters,  769. 
Objection  to  indictment,  769. 
Guilty  or  not  guilty,  770. 

Choosing  mode  of  trial,  770. 
Defective  and  untrue  indictment,  770^ 
necessity  for  plea,  770. 

Nothing  to  try  without  plea,  770. 

Not  absolutely  necessary  in  all  cases,  770. 

Misdemeanor  cases,  771. 

Waiver  of  plea,  771. 

After  evidence  given,  771. 

Final  judgment  showing  plea,  771. 

Where  complaint  is  amended,  771. 

Erroneous  entry,  771. 

When  case  is  continued,  771. 

Corporations,  771. 

Verdict  a  nullity  without  plea,  771. 

Judgment  arrested,  771. 

Assault  and  battery,  771. 

Several  counts,  771. 

Inadvertently  neglecting  to  plead,  771. 

Unnecessary  on  second  trial,  771. 
Hfhen  and  how  plea  made,  771. 

Plea  may  be  made  on  arraignment,  77i» 

To  precede  swearing  of  jury,  771. 

Viva  voce,  772. 

Demand  of  trial  considered  plea  of  not  guilty,  77a. 

Proceedings  to  trial  no  waiver,  772. 

Appearance  and  traverse,  772. 
By  whom  plea  made,  772. 

In  felony  cases;  plea  in  person,  772. 

In  misdemeanor  cases;  by  attorneys,  772. 

Discretion  of  court,  772. 

Plea  of  guilty,  773. 

Plea  of  not  guilty,  773. 
flandliHi  mute,  773. 

What  is  meant  by,  773. 

Trial  by  jury  whether  person  stands  mute  wilfully,  773* 

Entering  plea  of  not  guilty,  773. 

Construction  of  English  statute,  773. 

Plea  remaining  upon  record,  774. 

Refusal  to  plead  admits  or  waives  nothing,  774. 

Prisoner  entitled  to  usual  panel  and  challenges,  774. 

Rejection  of  invalid  plea,  774. 
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ARRAIGNMENT  AND   PLEA. 
•tuMinf  mfi»— Continued, 

Demurrer  overruled,  774. 
Adoption  of  plea,  774. 
MmitsiMt  and  waivtr  fey  plea,  774. 
Genuineness  of  record,  774. 
Corporate  existence,  774. 
Objections  to  indictment  or  infonnation,  774. 
One  charge  in  warrant,  774. 
Complaint  and  examination,  774. 
Verification  of  complaint,  774. 
Jurisdiction,  774. 
Irregularities  in  process,  77$, 
Misnomer,  775. 
Plea  in  abatement,  775. 
Copy  of  indictment  and  list  01  jurors,  775, 
Omitting  subpoena,  775. 
Extradition.     Trial  for  different  offense.  775. 
Irregularities  in  organization  of  grand  jury,  775. 
Arraignment  and  its  formalities,  775. 
IfRMrawal  and  tubtlitiittoa  of  plea,  775. 

Motion  addressed  to  court's  discretion,  775. 

Not  guilty  and  plea  in  abatement,  775. 

Plea  of  not  guilty  and  demurrer,  776. 

Presumption  as  to  withdrawal,  776. 

Review  of  court's  discretion,  776. 

Laches  of  accused,  776. 

Court  may  hear  evidence,  777. 

Pleading  over  after  demurrer  overruled,  777. 

Where  defense  has  arisen  since  last  continuance,  777. 

When  allowed,  777. 

Where  judgment  and  plea  of  guilty  has  been  reversed*  777 

Time  for  making  motion,  777. 

When  allowed,  777. 

*'  Flattery  of  hope  or  torture  of  fear,"  777. 

Undue  influence,  778. 

Inadvertence  or  mistake,  778. 

Plea  entered  under  excitement,  778. 

When  justice  requires  it,  778. 

After  motion  in  arrest.  778. 

Inconsiderate  entry  of  plea,  778. 

Doubt  as  to  sanity,  778. 

Capital  cases,  778. 

Motion  to  quash,  778. 

Principal  and  accessory,  778. 

Waiver  of  defense  of  acquittal,  778. 

Where  plea  of  guilty  was  entered  voluntarily,  779* 

Where  no  reason  assigned  for  change,  779^ 

After  sentence  pronounced,  779. 
Effect  of  withdrawal,  779. 

Not  afterwards  to  be  given  in  evidence  against  accused,  779. 

Failure  of  purpose.     Re-entry  of  former  plea,  779. 
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Withdrawal  and  substitution  of  \^\ni^  Continued. 

Plea  considered  re-entered,  779. 
Ploa  of  guilty,  779. 

What  it  amounts  to,  779. 

Legal  sufficiency  of  facts,  779. 

What  confessed  by  a  plea,  779,  780b 

Waiver  of  formal  defects,  780. 
How  made  and  accepted,  780. 

Voluntarily  and  sensibly,  780. 

Sanity  of  accused,  78a 

Fear  of  punishment,  780. 

Danger  of  lynching,  780. 

Court  giving  prisoner  alternative,  780. 

Hope  of  leniency,  780. 

Opinion  of  district  attorney,  781. 

Plea  not  involuntary,  781. 

Judgment  not  set  aside,  781. 

Proof  of  plea  on  final  trial,  781. 

Examination  of  prisoner  by  court,  781. 

Acceptance  with  reluctance,  781. 

Due  advisement  of  consequences,  782. 

Reasonable  time  to  retract,  78a. 
E£fect — Judgment,  783. 

Proof  to  sustain  indictment,  78a. 

Waiver  of  right  to  trial  by  jury,  78a. 

Judgment  follows  the  plea,  783. 

Crimes  punishable  by  death  or  life-impriaonmentt  78a. 

Without  plea  or  proof,  78a. 

Plea  not  showing  degree  of  crime,  78a. 

Prior  conviction,  783. 

Illinois  statute  construed,  78a. 

Plea  of  guilty  equivalent  to  conviction,  78a* 

Jeopardy  attaches  on  plea  of  guilty,  763. 

Entitled  to  bill  of  exceptions,  783. 

Corrupt  agreement,  783. 

Duplicity  cured,  783. 

Postponing  sentence,  783. 

Taking  evidence  in  murder  cases,  783. 
Appeal  from  judgment,  783. 
Plaa  of  not  guilty  or  goneral  Issue,  784. 

*'  Not  guilty  "  is  the  general  issue,  784. 

Not  guilty  and  demurrer,  784. 

Averments  of,  in  issue,  784. 

Denial  of  allegations  in  indictaieat  and  of  statement  of  witnesses,  784. 

Locus  delicit^  put  in  issue,  784. 

Prior  conviction,  784. 

Indictment  for  murder,  784. 

Plea  tendering  issue  covered  by  plea  ol  not  guilty,  78s* 

Defenses  under  plea  of  not  guilty,  784. 

Former  conviction  or  acquittal,  785. 

Everything  negativing  indictment,  785. 
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ARRAIGNMENT  AND   PLEA. 

Plea  of  not  guilty  or  gonoral  Ittao    Continued, 

Matters  of  excuse  or  justification,  785. 

Jurisdiction,  785. 

Insanity,  785. 
Trial  by  jury,  786. 
Technical  joinder  of  the  issue,  786. 
Several  pleas,  786. 

Former  acquittal  and  not  guilty,  786. 

Jury  passing  on  each,  786. 

No  need  for  separate  juries,  786. 

Where  several  defendants,  786. 
Plot  of  nolo  contondero,  787. 
When  allowed,  787. 
What  is,  787. 
By  leave  of  court,  787. 
Like  plea  of  guilty,  787. 
Principal  and  accessary,  787. 
Motion  in  arrest  of  judgment,  787. 
Sentence  forthwith,  787. 
No  estoppel  to  plead  not  guilty,  787. 
The  record,  787. 

Must  show  arraignment  and  plea,  787,  788. 

Reversible  error,  788. 

Misdemeanor  cases,  788. 

Capital  cases,  788. 

Waiving  arraignment,  etc.,  788. 

Variance,  788. 

Appointment  of  interpreter,  7C8. 

Entry  of  a  similiter,  788. 

Motion  for  new  trial,  788. 

Motion  in  arrest  of  judgment,  789. 

Pleading  before  arraignment,  789. 

Arraignment  showing  reading  of  indictment,  789. 

Recital  of  *'  issues  joined,"  789. 

Presumption  of  regularity,  789. 

Record  paramount  to  bill  of  exceptions,  789. 

Must  be  of  proper  term,  789. 

Exact  time  need  not  be  shown,  790. 

Motion  to  strike  out  part  of  judgment  entry,  791. 
Record  showing  plea,  790. 

Arraignment  sufficiently  shown,  790. 

Mode  of  recording,  790. 

Plea  not  entered  fully,  791. 

Plea  not  reached  by  reversal,  791. 

Trial  without  objections,  791. 
In  felony  cases,  792. 

Presence  of  defendant  and  personal  plea,  79a. 

Plea  of  guilty.     Admonishment  by  court,  792. 
Amendment  of  record,  792. 

Absence  of  defendant,  792. 

Nunc  pro  tunc  entry,  792. 

Pending  appeal,  792. 
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ARREST. 

See  cross-references,  793. 

Appeal  from  order  of.     See  APPEALS,  APPBALABLS  JUDGMENTS. 

ARREST  OF  JUDGMENT. 

For  failure  to  arraign  prisoner,  761. 
Plea  of  guilty  after  motion  in  arrest,  778. 
On  plea  of  nolo  contendere^  787. 
Definition,  794. 

Grounds  of  arrest  in  generai,  794-797. 
Defects  of  record,  794. 

Error  on  face  of  record,  794. 

Matters  which  should  but  do  not  appear  00  record,  795* 
Appellate  proceedings,  795. 
Error  must  be  substantial,  796. 
Error  must  be  fatal  on  demurrer,  796. 
Statute  repealed  under  which  'ndictment  drawn,  796. 
Record  showing  that  defendant  should  be  released,  797. 
Mistalces  and  irregularities  as  to  parties,  797. 
General  rule,  797. 

Waiver  by  going  to  trial  without  exception,  797. 
Joinder  of  husband  and  wife,  797. 
Nonresidents,  797. 
Misnomer  of  parties,  797. 

Misspelling  of  name,  797. 

Petition  for  locating  highway,  798. 

When  a  corporation  pleads,  798. 
Death  of  party,  798. 
Defective  pleadings,  798-804. 

Defective  statement  of  cause  of  action,  798. 

Declaration  not  demurrable,  798. 

Tendering  issue  on  defective  declaration,  798. 

Incorrect  description,  798. 

Facts  inferable  from  entire  pleadings,  7981 

Where  title  is  defectively  set  out,  798. 

Incorrect  description,  798. 

Inartificial  declaration,  798. 

Whole  declaration  on  proof,  799. 

Defective  statement  in  indictment,  799. 

Uncertainty  in  indictment,  799. 
No  substantial  cause  of  action,  799. 

Fact  essential  to  cause  of  action  omitted,  799. 

Assignment  of  promissory  note,  800. 

Declaration  not  sustaining  judgment,  8oo. 

Gist  of  action  omitted,  800. 

Slander  and  libel,  800. 
Defective  counts  in  declaration,  800. 

Good  paragraph  remaining  on  which  to  enter  verdict,  8ooii 

One  count  defective  where  there  is  general  verdict,  800. 

Ignoring  one  count  and  finding  upon  another,  800. 

In  action  of  slander,  800. 

Where  no  part  of  evidence  applies  to  bad  count,  8oi. 
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INDEX. 

ARREST  OF  JUDGMENT. 

Deflective  Pleadings— Oif/fff»^</. 

*  Defective^ t<«ftt  wot  rtad  to  jury,  8oi. 

References  to  previous  counts,  8oi. 

Repugnant  counts,  8oi. 

Counts  struclc  out,  8oi. 

Under  Ohio  staUte,  Sox. 

Under  Kentuclcy  statute,  80i. 
Defective  counts  in  indictment,  8oi. 
Duplicity  in  pleading,  802 
Joinder  of  counts  and  causes  of  action,  802. 

Charging  several  oflfense*«f  satne  nature,  802, 
>  'Wbtre'«e9era4'0ftO8tfs  stated  in  one  action,  802. 

Joinder  of  distinct  degrees  of  felony,  802. 

Judgment  for  highest  gradeof  offense,  803. 

Felonies,  803. 

Misdetnea^iors,  803. 

Felony  amd  fiiisdeflieanor,  803. 

Offenses  committed  at'  dtfferMirttines,  803. 

Distinct  punishment  for  each  offense,  803. 

Counts  not>allo«r^4^  ta  be*  joined,  803. 

Assumpsit  in  case,  803. 

Trespass  and  case,  803. 

Damages  assessed  entire,  804. 
Defeotive  verdict,  804,  805. 

Not  conforming  to  issue  or  Indictment,  804. 

Informal  verdict,  804. 

Trial  for  misdemeanor.     Verdict  for  felony,  804. 

Conditional  verdict,  805. 

Verdict  not  aseessi«g  v«loe  of 'property,  805. 

Verdict  upon  joint  iif^tctnieilt  ^n  CYim^tiat  cases,  805. 
Verdict  upo<i~tfn  loimavivial  iesue,  805. 
Verdict  upon  an  immaterial  isstfe  and  Ineuffielent  plea,  805. 
Verdict  insuffioitfnt  tcpBtifiiaitt  a  jttdgmeiit,  805. 
Objections  to  the  Jury,  805,  808. 

Jury  illegally  constituted,  805. 

Grand  jury  summoned  widKSiit  authority,  805. 

Trial  by  less  than  twci'Ve  jurors,  805. 

Trial  by  more  rhatf  twelve  jurors,  806. 
Jury  not  sworn  according  to  statute,  806. 
Irregularities  in  summoning  and  intpart^ing  jury,  806. 
Juror  legally  dtsqualified,  806. 
Juror  withdrawn,  806. 
Grand  juror  serving >o«v  petit  jury,  807. 
Juror  an  alien,  807. 
Juror  not  an  elector,  807. 
Nonresidence  of  juror,  807. 
.•*W'oe«cmlHg'\rtt»ies^.on  gT«ffd  jury,  807. 
Obj<cctoiv  to  ctmipetetncy  of  juwi)afttfr'vei«ditt,'807. 
Juror  r«laited  to  party,  807. 
Misconduct  on  part  of  jury,  807. 
Jury.ie^arating  beforfe'  verdict,  8o3. 
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INIXEX. 

ARREST  OF  JUDGMENT. 
Jurisdiction,  808. 

Over  the  sii^je«thmatter,<  608. 
Over  the  person  of  defendant,  808. 
Officer's  return  on  warrant,  809. 
Ad  damnum  beyond  jurisdiction,  809. 
Formal  omissions,  809. 
Court  held  at  other  than  legal  place,  809. 
Generally,  809. 
Intufflcient  grounds  of  arrest,  809-814. 
Massachusetts  statute,  809. 
Omission  to  state  damages,  809. 
Omission  of  attorney's  signature,  809. 
Formal  defects,  809. 
Defects  cured  by  verdict,  810. 
Clerical  errors,  810. 
Defects  in  the  process,  810. 
Defects  waived  by  going  to  trial,  810. 
Failure  to  file  note  sued  on  with  petition,  8xa 
Surplusage,  810. 
Defective  description,  810. 
Omission  of  the  similiter,  810. 
Verdict  not  entered  of  record,  8x0. 
Informal  service  of  writ,  811. 
Defect  in  warrant,  811. 
Warrant  lost,  811. 
Statute  of  limitations,  811. 

Slander,  811. 

In  criminal  cases,  811. 

Mechanics'  lien,  811. 

Laying  time  subsequent  to  finding  of  icomplaint,  8x3. 

Date  of  ofi&rnse  left  blank  in  indictment,  8x3. 
Matters  dehors  the  record,  812. 

Error  in  indorsement.oo)  iodictment,  8x2. 

Facts  admitted  by  stipulation,  812. 

Facts  contained  in  affidavits,  812. 

Error  of  law  occurring. at  trial,  812. 

Death  of  party  to  suit;  812. 

Unsworn  witness  testifying,  812. 

Interest  of  judge,  813. 
Objections  to  the  evidence,  813. 

Rule  in  Connecticut,  813. 

Illegal  admissions  of-Qvidence,  813. 

Variance  between  allegations  and  proof,  813. 

Variance  between  affidavit  and.  iaidrmattoii,  8x3. 

Information  upon  invalid  affidavit,  8x3. 
Irregularities  at  trial,  813. 

Bringing  prisoner  into  conrt,  8x3. 

Absence  of  prisoner,  813. 

No  list  of  jurors  furnished,  814. 

Removing  prisoner  for  misbehavior,  8x4. 

Absence  frpm  trial,  814. 
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INDEX. 

ARREST  OF  JUDGMENT. 

iMollcient  groyne  of  vn/A~-OmHnued. 

Examination  before  committing  magistrate,  814. 

Informalities  in  returning  indictment,  814. 

No  plea  for  defendant  in  criminal  cases,  814. 
California,  614. 
Groynds  off  arrttt  lovornod  b|  tlihili,  814,  816. 
Georgia,  814. 
Indiana,  814. 
Iowa,  814. 
Kansas,  814. 
Kentucky,  814. 
Louisiana,  815. 
Maine,  815. 
Maryland,  815. 
Massachusetts,  815. 
Minnesota,  815. 
Mississippi,  815. 
Missouri,  815. 
Nevada,  815. 
New  York,  815. 
Ohio,  815. 
Pennsylvania,  815. 
Rhode  Island,  816. 
Tennessee,  816. 
Texas.  816. 
Vermont,  816. 
Washington,  816. 
United  States,  816. 
Ito  motioii,  decision,  and  efftet  of,  816-822. 
How  and  when  made,  816. 

Remedy  usually  available  to  defendant.  816 

Motion  by  several  defendants,  816. 

Motion  in  arrest  by  plaintiff,  816. 

Court's  own  motion,  816. 

In  appellate  court,  816. 

Specifying  causes  of  arrest,  816, 

Stating  rulings  of  lower  court,  817. 

Stating  counterclaims,  817. 

Under  Massachusetts  statute,  817. 

Before  judgment  rendered,  817. 

Time  for  filing  motion,  818. 
As  waiver  of  motion  for  new  trial,  818. 
After  demurrer  overruled,  818. 

Wrong  ruling  on  demurrer,  819. 

Judgment  on  demurrer,  819. 
Defective  complaint,  819. 
Going  to  trial  pending  a  demurrer,  819. 
How  determined,  819. 

Governed  by  principles  of  demurrer,  819. 

Decision  by  single  judge,  819. 

Court  undecided  how  to  get  judgment,  819. 
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ARREST  OF  JUDGMENT. 

The  motion,  decision,  and  effect  KtX— Continued, 
Motion  in  arrest  on  default,  819. 
Facts  admitted  by  stipulation,  819. 
No  evidence  in  record,  819. 
When  court  may  look  outside  of  record,  Big. 
Should  be  answered  directly  by  court,  819. 
Defendant  appearing  in  person,  819. 
E£fect  of  motion  when  sustained,  820. 
In  civil  cases  ended,  820. 
Supersedes  verdict,  820. 
Repleader  venire  de  novOy  820. 
When  plaintiff  has  no  cause  of  action,  820. 
Filing  an  amended  complaint,  820. 
Failure  to  make  up  record,  820. 

Arret  of  judgment  as  to  some  final  judgment  as  to  others,  Saow 
In  criminal  cases,  820. 

Former  jeopardy,  820. 

Discharging  prisoner,  820. 
Acquittal,  821. 

Judgment  arrested  for  defective  indictment,  8ai. 

Order  of  arrest  reversed  for  error,  821. 

New  indictment  on  same  warrant,  82X. 

New  trial  on  same  indictment,  821. 

Prosecution  de  novo,  821. 

Venire  de  novo^  821. 

Arrest  for  wrong  verdict,  821. 

All  proceedings  defective,  821. 
Writ  of  error,  821. 
Appeal  from  final  order,  148. 
Effect  of  motion  when  overruled,  821. 
Overruling  by  implication,  821. 
Final  judgment  pending  motion,  821. 
Appeals,  822. 
Costs  of  motion,  822. 

ARSON. 

DeflnKion,  823. 

Indictment  generaliy,  823, 824. 

Common-law  allegations,  823. 

Statutory  allegations,  823. 

All  the  ingredients,  824. 

Indictment  under  section  describing  two  offenses,  824^ 

Unnecessary  to  allege  materials  used,  824. 

No  appellation  given  to  the  offense,  824. 

Conclusion  of  indictment,  824. 
Aiiegations  of  mailce,  824,  825. 

Wilfulness  must  be  averred,  824. 

Essential  words,  824. 

Both  "wilfully"  and  *•  maliciously,"  824,  825, 

Malice  against  third  party,  825. 
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ARSON. 

Allegations  of  fflalleo— Ow/imk^^* 

At  common  law,  825. 

Omission  of  "  wilfulness/'  8*5. 

••  Unlawfully,"  825. 

Under  North  Carolina  statiue,  825. 

Allegation  that  burning  was  ".felonioos,"  8ss*  ' 

Malice  not  in  statute,  825. 
AllogiUoiit  of  burning.  825,  826. 

Common-law  rule,  825. 

According  to  statute,  825. 

Illustrations  of  rule,  825. 

Objection  for  defect^  how  caiB«o;  &!&    . 
Allogationt  as  to  house,  826,  827. 

House  and  building  synonymous  words,  826. 

Sufficient  ilesciaption»  £26. 

Unoccupied  building  described  as  a  dweUiftg-hottae,-8afii 
Entry  nolle  prosequi^  826. 

Dwelling  house,  826. 

Benefit  of  clergy,  826. 

Statutory  nafluc' of  >boildiBg,  8i6.- 

Mill,  826. 

Church,  827. 

Stable,  827. 

Mill-house,  827. 

Grist-mill,  827. 

Saw-mill,  827. 

Indictment  charging  separate  o£feos«8,  Bo^r 

Contents  of  building,  827. 
AllogiUons  of  value,  827. 

Common-law  rule,  827. 
Allegations  of  place,  827. 

Within  jurisdiction  of  courts  827.' 

Sufficiently  charging  locality  of  burning,  8a7« . 

Within  curtilage,  828. 

Presumption  of  place,  828. 

Uncertain  locality,  828. 

Erroneous  description  of  locality,  828. 
Allogations  as  to  human  being  In  house,  828. 

Averment  that  person  was  in  house,  828. 

Adjoining  buildings  containing  human  Jbetngt  SA:  .  r 

Allegations  as  to  ownership  of  property,  828. 

Commons-law '.rttls;<  ^28.  • 

Present  English  doctrine,  838.  • 

Modern  rule,  828. 

Sufficient  identification,  829. 

Ownership  of  adjoining  houses,  829. 

Accused  burning  his  own  house,. tss^;. 

Ownership  in  the  alternative,  829. 

Ownership  in  doubts 829.. .  . 

Form  of  allegations,  829. 

Variance,  829. 
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ARSON. 

Allegations  at  to  ownership  of  ^x^^^— Continued, 

Amendment  of  allegation  as  to  ownership,  83a 

Failure  to  allege  ownership;  how  taken  advantage  oi,  83<X, 

Ownership  laid  in  occupant,  830. 

Occupant  not  owner  of  fee,  830. 

Laying  ownership  in  heirs,  830. 

Laying  ownership  in  widow,  830. 

Interest  of  occupant  not  inquired  into,  830. . 

Occupation  wrongful,  830. 

Ownership  in  servant,  830. 

Defendant  himself  in  possession,  831. 
Landlord  and  tenant,  831. 

Tenant  in  possession,  831. 

Ownership  and  possession  in  landlord,  831. 

Several  tenants  in.  building,  831^ 

Room  in  large  building,  831. 

Occupation  by  landlord  and  tenant,  831. 
Public  buildings,  831. 

No  allegation  of  ownership  necessary,  831. 
Jail  described  as  dwelling-house  of  jailor,  831.  . 
Allegations  off  intent,  831. 

Required  by  statute,  831. 
Felonious  intent,  831. 
Intent  implied,  832. 

Where  fire  is  caused  by  setting  fire  to  another  building,  939». 
Burning  to  deffraud  insurers,  832. 
Proving  insurance,  832. 
Defrauding  insurance  "company,"  833. 
Defendant's  knowledge  of  insurance,  832* 
Certainty  in  charging  crime,  832. 
Proof  of  corporate  existence,  832.  . 
Allegation  of  intent,  832. 
Degrees  of  crime,  832,  833. 

Charging  of  greater  and  lesser  offenses,  832,  853«, 
Convictioa  of  lesser  offense,. 833. . 

Illustrations  of  the  rule,  833. 
Conviction  of  attempt  to  commit  ar^on,  .833« 
Instructions,  833. 

What  constitutes  building,  833. 

What  is  a  house,  833. 

Situation  of  building,  833. 

Curtilage,  833. 

What  is  a  burning,  834. 

The  motive,  834. 

As  to  shifting  burden  of  proof,  834. 

ASSAULT  AND  BATTERY  (IN  CIVIL  ACTIONS) .         .       . 

Setting  forth  damages,  862. 
Excessive  force,  how  pleaded,  862. 
Pleading  justification,  862. 
Damages  recoverable,  862. 
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ASSAULT  AND   BATTERY  (IN    CIVIL  ACTIONS). 
Latent  injuries,  862. 
Compensation  for  injury;  862. 
Provocation,  862. 

Cross-actions.     Recovery  by  l>oth,  863. 
Justifiable  assault,  863. 
Misjoinder,  863. 
Exemplary  damages,  863. 

Defendant's  wealth   8J3. 

Not  a  matter  of  rigut,  863. 
Where  only  assault  is  proved,  863. 
No  special  damage  alleged,  863. 
Excess  of  force,  863. 
Counterclaim  by  defendant,  863. 

ASSAULT  AND  BATTERY  (CRIMINAL  PROSECUTION)*. 
Definition,  836. 
Remedies,  836. 

Secret  assault,  836. 
Two  assaults,  836. 
Two  indictments,  836. 
Affidavit,  836. 

Presentment  without  information,  836. 
Indictment  and  action  for  same  assault,  837. 
Pendency  of  civil  suit,  837. 
Jurisdiction,  837. 

Justices  of  the  peace,  837. 
Whether  an  indictable  offense,  837,  838. 
Aggravated  assaults,  838. 
Indictment  for  stmpie  assault,  838. 
Necessary  allegations,  838. 

Name  of  person  assaulted,  838. 

Clerical  error,  838. 

Free  person  of  color,  839. 

Person  deceased,  839. 

Unknown  person.     Allegations  of  ignorance,  839.. 

Time  for  assault,  839. 

Exact  date  unnecessary,  839. 

Laying  the  venue,  839. 

Description  of  offense,  839,  840. 
Language  of  statute,  840. 

Contrary  to  form  of  statute,  840. 
Unnecessary  allegations,  841. 

Unlawful  character  of  assault^  841.- 

Intent  to  injure,  841. 

Ability  to  injure,  841. 

In  the  peace  of  the  state,  84i» 

Force  and  arms,  841. 

Then  and  there,  841. 

To  do  damage,  841. 

Against  the  peace,  841. 
Surplusage,  842. 


INDEX. 

ASSAULT  AND   BATTERY  (CRIMINAL  PROSECUTION). 

Indictment  for  simple  9HXU3XL— Continued. 

Aggravated  and  simple  assault,  84a. 

Intent  to  kill,  842. 

Against  an  officer,  848. 

With  malice,  842. 
Assaults  on  two  or  more,  842. 
Assaults  by  two  or  more,  842. 

Joint  indictment,  842. 

Principals  of  different  degrees,  842. 
Aider  and  abettor,  842,  843. 
Assaults  by  two  on  each  other,  843. 
Indictment  for  aggravated  assault,  843. 
Matters  of  aggravation,  843. 
Stating  facts,  843. 
Serious  damage,  843. 
Assault  on  clergyman,  843. 
Joinder  of  counts,  844. 
Entering  residence,  844. 

Aggravations  not  affecting  degree  of  criminality,  844. 
Simple  and  aggravated  assault  in  one  count,  844. 
Language  of  statute,  844. 

Joinder  of  counts.     Felony  and  misdemeanor,  844. 
Surplusage,  845. 

Beating  and  wounding,  845. 

Strike  and  stab,  845. 

Dangerous  weapon,  845. 

Provocation,  845. 

In  discharge  of  duties,  845. 

To  ravish,  845. 

To  kill,  845. 

To  kill  and  murder,  845. 

Assaulting  officer,  846. 

Person  acting  in  official  capacity,  846. 

Defendant's  knowledge  of  official  capacity,  846. 

Person  assaulted  at  time  of  serving  process,  846. 

Statutory  elements  of  offense,  846. 
Assault  with  special  intent,  846. 

Facts  constituting  simple  assault,  846. 

Averment  of  intent,  847. 

Gist  of  offense,  847. 

Felonious  intent,  847. 

What  particularity  required,  847. 

The  word  "  intent,"  847. 

Language  of  statute,  847. 

Intent,  848. 
Assault  with  intent  to  ravish,  848. 

Name  of  person  assaulted,  848. 

Age  of  person  assaulted,  848. 

Statutory  terms  descriptive  of  the  offense,  848» 

Use  of  the  term  *•  rape,"  848. 

Use  of  word  *•  ravish,"  848. 

1113 


INDEX. 

ASSAULT  AND   BATTERY  (CRIIflNAL  PROSfiCUTIO»)L - 

Indidmeiil  for  aggrawatod  uxulk— Continued^ 

Describing  person  assaulted  as  a  Icmale*  848. 
Charging  that  defendant  was  adult  male,  S49. 
Assault  with  intent  to  rob,  849. 
Intent,  849. 

Person  intended  to  be  robbed,  849. 
Property  intended  to  be  taken,  849. 
Charging  offense  in  words  of  statute,  849. 
Assault  with  intent  to  do  bodily  harn  with  deadly. weapon*  851OU 
Means  or  instrument,  849. 
Duplicity,  849. 
Conviction  of  part,  850. 
Deadly  character  of  weapon,  85a 
Intent  to  do  bodily  harm,  850. 
Charging  offense  in  language  of  statute,  85a 
Provocation,  851. 
Menacing  manner,  851. 
Assault  with  intent  to  murder,  851. 
Degree  of  accuracy  necessary-*  851. 
Intent,  851. 

Language  of  statute   851. 

Intent  with  quaJUfications,  858. 

Means  of  affecting  intent,  852. 

Circumstance  evincive  of  desigji.     Equivaleot  language 

852. 
Maliciously  and  purposely,  853. 
Express  malice,  853. 
Manner  of  using  instrument,  853. 
Felony,  853. 

Wilfully  and  unlawfully,  853,  854. 
Person  intended  to  be  murdered*  854. 
Imbiictions,  854. 

Nature,  elements,  and  ingredients  of  joffensie,.854M  . 

Applicable  to  charge,  854. . 

Defining  offense  in  language.of.  StaUtfe,  854,  ^^S*- 

Defining  murder,  855. 

Meaning  of  deadly  weapon,  855. 

Explaining  meaning  of  deadly  weapoflw  8S5* 
Explaining  malice,  855. 
Instruction  as  to  intent,  S55. 
Offense  of  inferior  degree,  855. 
Issue  not  raised  by  evidence,  856. 
Curing  defect  by  second  instruction,  856. 
Defect  cured  by  another  portion  of  saaw. charge,  JiS(^  . 
Verdiet,  856. 

Conviction  of  lesser  offense,  856*  . 
Confession,  856. 
NolU  prosequi t  856. 

Greater  inoluding  lesser  offense,  .857-^11  -  . 
Assault  with  intent  to  murder,  857. 

Assault  with  intent  to  murder.     What  lesser^  ofieoee  defendant 
may  be  convicted  of.  857. 
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ASSAULT   AND   BATTERY.  (CRIMINAL  PROSECUTION).^     '  '  ' 

Verdict—  Continued, 

Assault  and  battery,  857,  858. 
Simple  assault,  858. 
Assault  with  intent  to  kill,  859. 
SuflSciency  of  verdict,  859.* 

Conviction  in  word«  not  constituting  ofifensc,-  859. 
Failing  to  respond  to  issue,  859. 
Verdict  responsive  to  separable  allegation,  859. 
Verdict  unw^irranted  by  indictment,  860. 
Verdict  responsive  to  one  of  several  counts,  860. 
Accessory  before  the  fact,  860. 

Verdict  not  finding  offense  of  which  defendant- was  orally  do- 
declared  guilty,  860. 
Doubt  as  to  what  jury  means,  86i* 
Verdict  sufficiently  specific,  86i. 
Mere  surplusage,  861. 

Judgment,  861. 

Must  be  authorized  by  verdict,  86l. 
Erroneous  sentence,  862.  . 

ASSIGNEE. 

See  Assignment  for  Benxpit  of  Cremtqes.  . 
In  insolvency,  appealability. of  prder  removiAgi  to 
Noticeof  appeal  to,-.  196M 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

Coming  in  under  the  assignment,  866. 
Generally,  866. 

Creditors  may  accept  or  reject,  866«  . . 
Must  accept  or  reject  in  toio^  866. 
How  to  come  in,  866. 

The  general  rule,  866. 

Creditors  must  comply  with  terms  ol  asaigninent,  866. 

Presentation  of  claim,  867. 

Notice  of  consent,  867. 

Acceptance  of  benefit,  867. 

By  becoming  party  to  assig^menU  867. , 

By  provisions  in  assignment,  867> 

On  condition,  867. 

Insufficiency  of  release,  867«t 

Offer  to  release,  867. 
Time  to  come  in,  867..  .  1 

Time  limited  in  assignment,  867. 

Conflicting  authorities,  868. 

Before  distribution,  868.    .     . 

Mistake  or  accident,  868. 

Taking  up  notes  after  rejease,  ^68*  ... 

After  time  specified, .868.    . 

Statutory  provisions  in  vaxioua  estates,  &6$ 
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ASSIGNMENT  FOR   BENEFIT  OF  CREDITORS. 

«■■*  w  piwvi  mipnss  prapwif,  0701 
Salts  bj  assignee,  870. 
The  geaerml  mle.  87a 
Action  of  trover,  871. 
Motive  for  assignment  immaterial,  871. 
Conveyance  by  assignor  before  assignment,  871. 
Against  assignor's  partner,  871. 
Nature  of  remedies,  871. 
In  general,  871. 

By  assignee  of  insolvent  corporation,  871. 
By  assignee  of  tenant  in  common,  871. 
Usual  form  of  action,  871. 
In  general,  871. 
Replevin,  871. 

Subject  to  ordinary  rules,  871. 

Appointment  by  death  of  assignee.    New  York,  872. 
Demand  before  suit.  872. 

Property  transferred  prior  to  assignment.  Wisconsin,  872.- 
Sults  to  avoid  attachment  proceedings,  872. 
Intervention  by  assignee.  873. 
Presentation  of  claim,  873. 
Damages  for  malicious  attachment,  873. 
Defense  of  attaching  creditor,  873. 
Property  seized  prior  to  assignment,  874. 
Effect  of  judgment  In  attachment  proceedings  between 

creditors  and  debtor,  874. 
Qualification  of  assignee  before  suit,  874. 
Injunction,  875. 

To  prevent  waste  or  damage,  875. 
The  complaint,  875. 

Statement  of  assignee's  title,  875. 
Objection  to  title  to  sue,  how  taken,  875. 
Assignment  as  part  of  complaint,  875. 
In  action  for  petition,  875. 
Rule  in  Indiana,  876. 
In  cross-complaint  by  assignee,  876. 
Parties,  876. 

Joinder  of  cestuis  que  trustent^  876. 
Joinder  of  sureties  of  assignee,  876. 
Objection  for  nonjoinder,  876. 
Costs,  876. 

In  unsuccessful  suits,  876. 
Out  of  estate,  876. 

When  assignee  personally  charged,  877. 
Snits  by  creditors,  877. 

When  creditors  may  sue,  877. 

Neglect  or  refusal  of  assignee,  877. 
Assignee  unqualified  to  sue,  877. 
Assignee  participating  in  fraud,  877. 
Necessary  steps  before  supplanting  assignee,  877. 
Controlled  by  statute  regulating  assignment,  877V 
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ASSIGNMENT  FOR   BENEFIT  OF   CREDITORS. 
SttHs  to  protect  assigned  ^t^^^— Continued, 

Establishing  claim  by  judgment,  878. 
Reasonable  ground  of  contest,  878. 
Prior  application  to  assignee,  878. 
OfiFer  to  indemnify  assignee,  878. 
Suit  in  name  of  assignee,  879. 

Refusal  or  neglect  of  assignee.     Michigan  and  New  Jersey,  879^ 
Aetions  to  set  aside  prior  fraudulent  conveyances,  879. 
At  common  law,  879. 

By  assignee,  879. 
Suit  in  equity  by  creditors,  880. 

After  exhaustion  of  legal  remedies,  88a 

Necessity  of  prior  judgment,  880. 

Necessity  of  execution  returned  unsatisfactory,  88l« 
By  statute,  881. 

Making  assignment  a  lien,  881. 

Without  exhausting  legal  remedies,  881. 

Bill  to  remove  cloud  on  title,  882. 

Statute  of  limitations,  882. 

Personal  judgment  against  fraudulent  vendee,  889* 

Provisions  in  various  statutes,  882,  883. 
mictions  to  enforce  assignment,  884. 
Jurisdiction,  884. 

The  usual  remedy  in  equity,  884. 

Statutory  jurisdiction  in  various  states,  885. 
Time  to  institute  action,  885. 

Not  until  assignee  is  in  default,  885. 

Assignee  entitled  to  reasonable  time,  885. 

Costs  on  premature  action ^  885. 

Laches  of  plaintiff,  885. 
The  bill  or  complaint,  885. 

Bill  in  equity,  885. 

Complaint  or  petition  under  code,  886. 

Action  at  law,  886. 
Plarties  plaintiff,  886. 

The  creditors,  886. 

Suit  on  behalf  of  all  creditors,  888. 

Creditors  coming  in  under  interlocutory  decree,  888. 

Separate  suit  after  interlocutory  decree,  888. 

When  assignee  may  sue,  888. 

Creditors  intervening  in  assignor's  suit,  889. 

When  assignee  may  sue,  889. 
Piarties  defendant,  889. 

The  assignee,  889. 

When  assignor  necessary  party,  8901 

Creditors  with  adverse  interests,  890. 

Creditors  in  another  class,  891. 
necessary  averments,  891. 

In  general,  891. 

Allegation  of  assignee's  insolvency,  89X. 

Execution  pf  assignment,  891. 

1117 


INDEX, 

ASSIGNMENT  FOR  BENEFIT  OF  «)REDITORS. 

AeUont  to  enforce  assignment— Ow/tViw/i/. 

Acceptance  by  Asstgpnee,  891.  » 

Giving  of  bond  )af  assignee,  891. 
Possession  taken  byasstgnee,  891. 
Presentation  of  clsitn  toiassigacfe.    -Rhode  Island,  Sgia 
Filing  of  inventory  by  assignee,  891. 
I'Plaeiiaiifraiitenstedin  fund,  B92. 
Neglect  and  r«fil8ai  ef  ossngnee,  893. 
Allegation  of  breach  of  trust,  892. 
The  answer,  892. 

Where  bill  seeks  account  fvem  assignees,  892. 
Where  bill  seeks  priority  or  preference,  892. 
Fraud  in  the  assignment  as^a  defense,  892. 
Setsing-v^'iappehitnieBt  of'assigtoeeiB.bakikraptcy,  892. 
Assignor's  discharge  in  bankruptcy  as  a  defense,  893* 
Funds  distributed  by  mistake. as^ a idefense*  893. 
Action  for  dhridsnds.  893. 

Necessary  steps  before  proceeding,  at  law,  693. 
Mandamus  to  compel  payment,  894. 
Cotapltance'^wiihcevms  oif  assigament^-as  a  condition  precedent, 

894. 
Joining  counts  against  assigne«tfp«nnBSll3^afld:as.tiiiisiee5r  894. 
Action  to  set  aside  assignment,  894. 
By  suit  in  equity,  894. 
Time  to  bring  action,  894. 
Requisite  steps  before  suing,  895. 
Obtaining  judgment  at  law,  895. 
Execution  and> return  of  nulla  iMt<»,  895* 
Conflict  of  authorities,  695. 
Reason  for  rule,  896. 
The  rule  illustrated,  896. 
The  rule  qualified,  896. 
While  the  futtgment  constittttes  a  lien,  $97. 
Exceptions  to  rule  requiring  judgment  and 'reanrn  of  execution, 
897. 

Where  debtor  insolvent,  897. 

Statute  giv ing. remedy 'to-gitnple  CcMCract  creditors,  898. 
^Stste:  statutes  ;not  enforc(!d  in:  federal  courts,' 899. 
Right  of  attacking  erediters  to  sue,  900. 
In  New  Jersey,  900. 

Analogous  decisions 'in^.cases  6f"fra«dirieat-C(»aT«yaQce8,  900-908 

Bill  or  complaint,  903. 

Bill  in  equity,  903. 

Complaint  or  petition  under  code,  903* 
Parties  plaintiff,  903. 

By  one  in  his  own  behalf,  903. 

By  one  creditor  in  behalf  of  all,  903. 

When  receiver  a  proper  party,  903. 

Creditors  uniting  in  one  bill,  904. 

Right  of  credioors' to  share  where  suit  is  «broii|fht  by  one  aloae, 
904. 
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ASSIGNMENT  FOR   BENEFIT  OF  Cl^EDITORS. 
Action  to  set  9&\A9(^M0k^mVtit-^Q>niinued, 

Creditor  resistiag actioD,  when- nopentitled  to  share,  904. 
Parties  defendant,  904. 

Assignor  and  assignee  only  necessary-  parties,  904. 

Corporatioa  defendtffit  to  biUibyifitdakliolders,  905. 

Preferred  creditors,  905. 

Beneficiaries  in  trust,  906. 
Necessary  averments,-  906. 

Execution  of  assignBieot,^^9o6. 

Intent  to  hinder,  delay,  and  dtfraud,  -906. 

Allegation  of  intent  to  defraud,  906. 

Fraud  apparent  on  face  oi  conveyance,  907. 

Demurrer  for  defective  allegation  of  fraud,  907. 

Inconsistency  in  bills,  907. 

Return  of  ojtedueion  tmsatisfied,  908. 

Joinder  of  causes  of  action,  908. 

Where  allegation  of  judgment  obtained  is  aiitiecBSsaryy  909. 
Costs,  909. 

Assignee  answering  instead  '6i  disok;lming,  909. 

Where  no  costs  to  either  party,  909. 

When  assignee  chargeable^  i»4th-008t9  i^eceived  by  him,  91Q. 
iUstion  on  assignee's  bond,  910. 
Who  may  sue,  910. 

Conflict  of  authority,  910. 

Assignor  the  proper  party  on  principle,  910. 
Necessary  averments,  910. 
Defenses,  911. 

Allegation  of  assignee's  rendineet- to  ftilfil  trust,  911. 
Laches  of  creditors,  911. 
Aeilon  by  third  person  against  assignee,  911. 
In  general,  911. 

For  property  wrongfully  taken  or  converted,  911. 

Omission  to  obtain  leave  to  sue,  911. 
Forms  of  action,  913. 

Assumpsit,  912. 

Replevin,  912. 

Election  of  remedies,  913. 

Trover,  913. 
Removal  of  assignee  and  appointment  of  reeeiver,  913. 
Motion  made  by  any  creditor  interested,  913. 
Remedy  in  equity,  914. 

Refusal  of  assignee  to  act,  914.  , 

When  assigneemay be* removed,  915. 

Death  of  assignee,  915. 

Insolvency  of  assignee.  915. 

Fraudulent  contract  of  assignee,  915. 

Sale  of  dssignerd  estate  in  bulk,  915. 
"Removal  ffonl  state,  915. 

Inability  to  complywith  statute;  915. 

Miscoiidiict  orlTrcotapetency  tifidef  Nettr'YorkasBfgrtment  act,  915. 

Failure  to  give  security,  916. 
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Removal  of  assifiiM  and  appoiafaMat  of  nmkmf-'Omtinutd. 

Assignee  having  conflicting  interests,  916. 
Bill  or  complaint,  916. 

Bill  in  equity,  916. 

Complaint  or  petition  nnder  code  practice,  916. 

Ground  of  removal  should  be  alleged,  916. 

Final  accounting  of  assignee,  917. 

Under  New  York  assignment  act,  917. 

Necessary  before  discharge,  917. 

Cost  of  accounting,  918. 
Attlgnaioal  as  a  dofoato.  918. 
In  an  action  for  debt,  918. 

ASSIGNMENT  OF  ERRORS. 

Death  of  party  after.    See  Parties  to  APPEUate  Proceedings. 
Qoaorally,92i. 

Definition,  921. 
Nature,  929. 

Resemblance  to  pleading,  921. 
At  common  law,  921. 
Same  purpose  as  declaration,  921. 
For  both  court  and  counsel,  921. 
Specifications,  921. 
Its  twofold  office,  921. 
Not  an  argument,  922. 
Regulated  by  statute  or  rules,  922. 
Hoeossity  of  assignment,  922. 

Cannot  be  dispensed  with,  922. 

In  federal  circuit  court  of  appeals,  922. 

Nothing  for  the  court  without  it,  922. 

Excuse  for  failure  to  file,  922. 

In  California,  923. 

In  Kentucky,  923. 

In  Louisiana,  923. 

In  Massachusetts,  923. 

In  Texas,  923. 

In  Utah,  923. 

In  federal  courts,  923. 

In  certiorari,  923. 

Effect  of  failure  to  file,  924. 

Affirmance  of  judgment,  924. 

Suggestion  of  delay,  924. 

Exceptions  under  special  circumstances,  924. 

Dismissal  of  the  appeal,  924. 

In  Louisiana,  925. 

In  Washington,  925. 
Errors  not  complained  of  not  considered,  925,  92G. 
Waiver  of  error  assigned  by  not  insisting  on  them  in  argument,  927. 

Exception  as  to  criminal  cases,  927. 
Permissible  for  court  to  examine  error  not  assigned,  928. 
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ASSIGNMENT  OF  ERRORS. 

NteetsRy  of  wA^XimtxX— Continued, 

Jurisdictional  and  fundamental  errors  not  assigned.    Apparent  on 

record,  928. 
Errors  not  assigned  in  justice  requiring  reversal,  928« 
Assignment  of  cross-errors,  929. 
In  criminal  cases,  929. 

Court  not  confined  to  errors  assigned*  929. 

Examining  record  in  interest  of  justice,  929. 

In  cases  of  misdemeanor,  930. 
In  equity  cases,  930. 

Ruling  upon  motion  or  demurrer,  93a 

Cross-errors,  930. 

Where  case  is  triable  de  novo^  930. 

Nature  of  case  not  changed  by  assignment,  930. 
Appeals  from  intermediate  courts,  930. 

Necessary  in  both  courts,  930. 

Errors  not  assigned  in  lower  cannot  be  assigned  in  higher  court, 
930. 

Illinois  appellate  court,  931. 

Indiana  appellate  court,  931. 

Appeals  from  justices  of  the  peace,  93X* 

Certiorari,  931. 

Error  coram  vo6is,  932. 

Who  may  assign  errors,  931. 

Parties  who  have  appealed,  931,  932. 

Consent  of  adverse  party,  932. 

Cross-assignment  by  party  in  chancery  suit,  932. 

Release  of  errors,  932. 

Appellant  or  appellee  cannot  assign  against  coappellant  or  coappellee, 

932. 
Appellant  assigning  error  on  behalf  of  party  not  joining  in  appeal, 

932. 
In  criminal  case.     Personal  presence  of  appellant,  932. 
Joint  assignment,  933. 

Joint  assignment  upon  separate  demurrers  or  motions,  933. 

Party  joined,  933. 

Curing  defective  joint  assignment,  933. 

Assignment  not  good  as  to  all  defective,  933. 

Husband  and  wife,  933. 

Joint  and  several  or  joint  or  several  assignment,  933. 

Infants  and  adults,  933. 
"nore  to  be  filed,  934. 

In  court  below,  934. 
Contained  in  notice  of  appeal,  934. 
Common-law  practice,  934. 
Regulated  by  statutes  and  rules,  934* 

m  Arkansas,  934. 

In  Colorado,  934.' 

In  Indiana,  934. 

In  Louisiana,  934. 

In  Massachusetts,  934. 
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ASSIGNMENT  OF   ERRORS. 
Mtft  li  be  Wm^^Cantinued, 

In  North  Carolina,  935. 

lo  Oregon,  934. 

In  Washington,  934. 
In  appellate  court,  934. 
Effect  of  failure  to  file  within  time,  935. 

Appeal  dismissed  or  judgment  affirmed,  935, 

Extending  time,  935. 

Technical  errors,  935. 

Practice  not  uniform,  935,  936. 

Assigning  after  argument,  936. 

Criminal  cases,  936. 

English  and  American  practice  compared.  9361. 

Objection  should  be  prompt,  936. 

In  Florida,  936. 

In  Illinois,  936. 

In  Iowa,  936. 

In  Texas,  936. 

Cross-assignment,  937. 

Assignment   filed  in  one  case   cannoC  be  again  fled  in   another* 

937. 
Appeal  abandoned,  937. 

Effect  of  failure  to  serre,  937. 
Negligence  in  serving,  938. 
Costs  as  penalty.  938. 
Omission  not  a  jurisdictional  defect.  938. 
Waiver  of  omission,  938. 
Service  before  filing  improper,  938. 
Seniee  el  esri§eeKel,  937* 

Service  upon  appellee,  937. 
SeMdeeey  ie  fHMrel,  938. 

Each  specification  complete  in  itself,  938. 

Must  be  in  writing,  938. 

Different  rulings  united  in  one  specification,  938b 

Contradictory  matter,  939. 

Remarks  of  attorneys,  939. 

Numbering  errors,  939. 

Joint  assignment,  939. 

Demurrers  to  complaint,  939. 
Errors  of  law  and  fact  not  to  be  joined,  999^ 

Objection  for  the  defect,  939. 

Rule  in  Louisiana,  939. 
Not  to  be  vague  or  indefinite,  939. 
Ambiguity  construed  against  pleader,  939. 
Vague  and  indefinite,  940. 

Fatal  defect  in  appellant's  case  revealed  by  bis  ewlgnmcm,  9|aL 
reasons  for  errors,  940. 

Rule  in  Texas,  94a 

Insufficient  reasons,  940. 
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ASSIGNMENT  OF  ERRORS. 
Siilliciency  in  general— a7if/tn«<^. 

Assig^nments  made  for  delay  merely,  940. 

References  to  pages  of  record,  941. 

Disregard  of  rules  of  court,  941. 

Merely  stating  fact  without  complaining,  94X. 

Cross-assignments,  941. 

Errors  diametrically  opposed,  941. 

Citation  of  authorities,  941. 

Refusal  to  strike  out  appellee's  proof,  941. 

Waiver  of  objections,  941. 

Laches  in  taking  objection,  942. 

Clerical  mistakes,  942. 

"  Appellee  "  instead  of  '*  appellant,"  945. 

"  Answer"  for  complaint,  942. 

Rule  in  Texas,  942. 
Objeelions  for  generality,  942. 
General  rule,  942. 

Requiring  specific  assignments,  94a. 

Error  fundamental,  943. 

Reasonableness  of  rule,  943. 
Degree  of  precision  required,  943. 

Voyage  of  discovery  through  voluminous  record,  943, 

Language  applying  to  two  errors,  943. 

Depends  on  circumstances,  943. 

Assignment  upon  calculations,  943. 

Taxation  of  costs,  943. 

Approval  of  claims,  943. 

**  Errors  of  law,"  or  **  other  errors,"  944. 

Merely  alleging  judgment  erroneous,  944. 

In  a  chancery  case,  944. 
Compared  with  assignment  on  motion  for  new  trial,  944. 
In  criminal  cases,  944. 

Disposition  to  deal  leniently,  944. 
Assignment  upon  the  pleadings,  944. 

Merely  alleging  error,  944. 

Merely  assigning  that  court  overruled  plea,  demurrer,  or  excep- 
tions, 945. 

Failure  to  state  ground  of  decision,  945. 

Pleadings  numerous,  945. 

Assignments  on  several  paragraphs,  945. 
Assignments  upon  the  evidence,  945. 

General    assignment  as  to   admitting  or   rejecting   teatimony^ 

945. 
Several  objections,  946. 

Overruling  objections  to  cross-examination,  946. 
Important  questions,  946. 
Particular  evidence  to  be  pointed  out,  946. 
Relevancy,  946.  i 

Sufficient  designation  of  evidence,  946* 

Refeivnce  to  record,  946. 

Requiring  names  of  witnesses,  947. 

1123 


INDEX. 
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Sufficient  designation.    Interrogmtoilet  referred  to  by  aamber, 

947. 
HaTing  evidence  admitted  or  rejected,  947. 
Setting  oat  rulings,  947. 
Objections  set  oat  in  bill  of  exceptions,  947. 
Stating  the  qnestions,  948. 
Assignment  apon  requests  and  instructions,  948. 

General  rule  setting  out  part  objected  to,  948. 

Not  supported  bj  the  evidence,  949. 

Charging  abstractly.  949. 

Theory  ol  instructions,  949. 

Where  the  charge  or  instruction  is  lengthy,  949b 

Specification  for  each  instruction,  950. 

Designating  instruction  by  number  only,  950. 

Assignment  en  masse  ;  no  error  in  one  instruction,  9$l« 

No  error  in  part  of  charge,  951. 

Reference  to  bill  of  exceptions,  951. 

Too  lengthy  to  copy,  951. 

Quoting  part  complained  of,  958. 

Disregard  of  rule  requiring  quotation,  gs*» 

Rule  in  Pennsylvania,  952. 
Assignments  upon  rulings  on  motions,  etc.,  95s. 

Motion  based  on  several  grounds,  952. 

Rulings  on  exceptions,  demurrers,  etc.,  presenting  more  than  one 
point,  953. 

Assignment  applicable  to  several  rulings,  954. 
Assignment  upon  judgment,  decree,  or  verdict,  954* 

Particular  objection  to  be  specified,  954. 

Contrary  to  law  and  evidence,  955. 

Judgment  oppressive,  955. 

Assignment  upon  award,  955. 

Injunction  irregularly  issued,  955. 

Contributory  negligence,  955. 

Taking  case  from  jury,  955. 

Form  of  the  judgment,  955. 

Nonsuit,  955. 

Overruling  motion  for  new  trial,  956^ 

Judgment  for  wrong  party,  956. 

Errors  of  fact  or  law,  956. 

Conclusions  not  supported  by  evidence*  957* 

Agreed  case,  957. 

Special  verdict,  957. 

General  conclusions  at  law,  957. 

Verdict  not  supported  by  evidence,  957. 

Verdict  excessive,  958. 

Verdict  not  finding  on  given  issue,  958. 
EiilllRig  Iha  astigMiMt,  958. 
Name  of  court,  958. 

Conflict  between  assignment  and  record,  958< 
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ASSIGNMENT  OF  ERRORS. 

EntHflnf  Hit  miX^wmX^Omtinued. 

When  confined  to  court  of  first  instance,  95iL 

Reasonable  certainty,  958. 
Names  of  tlie  parties,  958. 

Naming  one  followed  by  "  et  al«/'  9S^ 

Omission  of  names,  959. 

Christian  name,  959. 

Full  names,  959. 

Who  need  not  be  named,  959. 

Description  to  be  used,  959. 

Party  acting  in  representative  capacity,  959b 
Misjoinder  in  the  title,  959. 
Wrong  capacity.    Township  trustee,  959. 

Naming  estate  instead  of  administrator,  959. 

Dismissal  on  motion  for  failure  to  contain  names,  959b 

Omission  implied  in  body  of  assignment,  960. 

Waiver  of  defects,  960. 

By  filing  cross-assignment,  960. 
Sifliiaturs,  960. 

Must  be  signed  by  party  or  attorney,  960. 

Rule  in  Texas,  960. 
Number  of  errors  assigned,  960. 

Only  error  to  be  presented  on  argument,  960. 
Multiplication  of  errors  by  repetition  and  subdivision,  960, 
Error  for  which  there  is  some  ground  to  insist  upon,  960. 
Assignments  piecemeal,  960. 

Affirming  judgment  by  needless  multiplication,  961* 
Imposing  penalties  for  multiplication,  961. 
Defective  assignment  aided  by  brief,  961. 
Fuller  discussion  of  brief,  961. 
Rule  in  Texas,  961. 
Rule  in  Circuit  Court  of  Appeals,  961. 
Requiring  assignments  to  be  copied  in  brief,  961. 
Scope  of  tbe  assignment,  962. 

General  assignment  not  extended  beyond  specific  errors  pointed  out, 

962. 
Amendment  of  complaint,  963. 
Separate  defense,  962. 
Rulings  on  evidence,  962. 
Statute  of  limitations,  962. 
Violation  of  contract,  962. 
Preponderance  of  evidence,  963. 
Excluding  witness,  962. 
Instructions,  962. 
Error  in  conclusions  of  fact,  963. 
General  assignments  in  judgment  or  decree,  963. 
Sufficiency  of  evidence  to  justify  judgment,  963. 
Overruling  answer  sustaining  demurrer  thereto,  963. 
Judgment  for  wrong  party,  963. 
Manner  of  dismissing  bill,  963. 
Appeal  by  sureties,  963. 
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ASSIGNMENT  OF  ERRORS. 

$••»•  of  tht  ■tligawrt    OmHnmtd, 
Amount  of  chcvenlict,  964* 

Convenioo,  964. 
)ecrec  goiog  beyond  verdict,  964* 

Verdict  excessive,  964. 
Sufficiency  of  complaint,  964. 

Record  affirmatively  showing  error,  964. 

Separate  assignments,  on  respective  paragraplif ,  964. 
Overruling  motion  for  new  trial,  ^5. 

Mere  irregularities  relating  to  motion,  965. 

Error  grounded  on  insufficient  complaint,  96$* 
RiWiM  to  Iho  raeofd,  965* 

Assignments  confined  to  the  record,  965. 

Evidence  not  in  the  record,  965. 
Assignment  founded  on  exceptions,  965. 

Exceptions  must  be  specific,  966. 

Exception  to  charge,  966. 

Exceptions  must  be  preserved  in  bill  of  exceptions,  966. 

Bill  of  exceptions  controls  assignment,  966. 

Rules  in  Wisconsin,  Michigan,  and  Louisiana,  966,  967. 
Contradicting  the  record,  967. 

Court  directing  verdict,  967. 

Appearance  before  justice  of  the  peace,  967. 

Service  of  writ,  967. 

Theory  of  the  pleadings,  967. 
Statement  of  facts  improper,  967. 
Statement  of  facts  not  presumed  to  be  true  when  they  do  not  appear 

in  the  record.  967. 
Assignment  attached  to  the  record,  968. 

Generally  required,  968. 

Rule  in  Illinois,  968. 

File-mark,  968. 

Attaching  with  mucilage,  968. 

Rule  in  Pennsylvania,  North  Carolina,  and  Arixona,  968. 
Effect  of  noncompliance,  968. 
Appellee  pleading  specially,  968. 
Joinder  in  nullo  est  erratum^  968, 
Demurrer  by  appellees,  969. 
Rule  to  join  in  error,  969. 
Service  of  the  rule,  969. 
Several  pleas,  969. 
Error  coram  nobis,  969. 
Demurrer  to  improper  assignments,  969. 
Demurrer  and  common  joinder  compared,  969. 
Demurrer  overruled;  assignment  pleaded  to,  969. 
The  common  joinder,  969. 

The  common  joinder  admits  facts  not  assigned,  969. 
The  common  joinder.     Operation  as  a  demurrer,  969. 
The  common  joinder  does  not  cure  want  of  jurisdiction,  970U 
The  common  joinder  waives  formal  defects,  970. 
Pleading  to  the  assignment  not  now  generally  required,  970. 
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ASSIGNMENT  OF  ERRORS. 
Crett*as8lgnmeiits,  970. 

Duty  of  appellee,  970. 
Matter  of  right,  97a 
Object  of,  970. 

Effect  of  decision  against  appellee,  970b 
Effect  of  cross-assignment,  971. 
Optional  with  appellee,  971. 
Time  of  assigning  cross-errors,  971. 
When  allowable,  971. 
_  Separate  transcript  not  necessary,  971. 

Bond  not  necessary,  971. 
Effect,  971. 

Waiver  of  want  of  assignment  of  errors,  971. 

Securing  affirmative  relief,  971. 

Right  of  court  to  examine  evidence  to  recoTer  appellant'!  claims 
972. 
Rule  governing  assignments  apply,  972. 
Amendment  and  additional  assignment,  972. 
Right  to  amend,  972. 

Amendment  after  filing  of  appellee's  argument,  97a. 
Leave  upon  terms,  972. 
Continuance,  973. 
Notice  of  motion  to  strike  out,  973. 
New  matter,  973. 
Reassignment,  973. 

Amendment  after  demurrer  sustained,  973* 
Appellee  not  prejudiced,  973. 
Rehearing  to  enable  party  to  amend,  973. 
Additional  assignment  after  joinder  in  error,  974. 
Additional  assignment  after  argument  commenced*  974* 

ASSISTANCE.  WRIT  OF. 

Definition  and  use  of  writ,  975-978. 
Basis  of  the  power,  975. 
A  chancery  process,  975. 
Similar  to  writ  of  possession  at  law,  975. 
Antiquity  of  writ,  975. 
In  Alabama,  976. 
In  Mississippi,  976. 
In  New  York,  976. 
In  Texas,  976. 
Concurrent  remedy,  976. 
When  an  exclusive  remedy,  976. 
Instances  of  its  use,  976. 
Insufficient  service  by  publication,  976. 
Where  revivor  unnecessary,  977. 
Pendency  of  writ  of  error,  977. 
Jurisdiction  exhausted,  977. 
Title  or  possession  of  real  estate,  977. 
On  bills  to  redeem,  977. 
In  cases  of  strict  foreclosure,  977. 

II27 


INDEX. 

ASSISTANCE,  WRIT  OF. 

IMtoWiii  antf  IM  •!  mfk-^CanHnuid. 

Under  Illiaois  Burnt  Records  Act»  977. 
In  suit  for  partition,  977. 
To  compel  tenant  to  attorn,  977. 
Upon  bill  to  enforce  a  vendor's  lien,  977. 
On  bill  to  rescind  contract  for  sale  of  land*  977* 
On  foreclosure  of  contract.  977. 
On  decree  for  delivery  to  trustees,  977. 
On  bill  to  divest  defendant's  title,  978. 
To  purchaser  at  tax  sale,  978. 
Sale  under  a  will,  978. 
Where  a  conveyance  is  decreed,  978. 
Success  of  the  plaintiff  in  cross-bill,  978. 
to  wiMM  favor  ft  will  ittus,  978,  979. 
Purchaser  under  decree,  979. 

Application  for  the  writ,  978. 
The  grantee  of  the  purchaser,  978* 

Authorities  examined,  979. 

Application  for  the  writ.  979. 
Agiinil  whom  R  will  Issue,  979-981. 

Parties  or  their  representatives,  979. 
Those  coming  into  possession  under  parties,  979. 
Persons  not  parties,  979. 
In  suit  to  foreclose  mortgage,  979,  98a 
Person  in  possession  by  collusion,  980. 
Entry  into  possession  after  sale,  980. 
Purchaser  without  notice,  980^ 
Possession  in  presumptive  privity,  980. 
Remedy  where  writ  is  wrongfully  issued  or  execnted,  980^ 
tnuance  of  writ  ditcrationary.  980,  981. 
General  rule,  980. 
When  the  right  is  clear,  98a 
In  doubtful  cases,  980. 
Laches  of  applicant,  981. 
Sale  under  decree  above  suspicion,  981. 
Where  there  is  bona-fide  contest,  981. 

Where  rights  of  parties  have  not  been  fully  adjudicated*  981* 
Where  defendant  claims  by  a  new  title,  981. 
Where  there  is  no  ground  for  exercise  of  discretion,  981* 
OMaining  the  writ,  981. 

The  ancient  practice,  981,  983. 
The  modern  practice,  982. 

The  petition,  allegations  in,  98a. 

Demand  of  possession,  982. 

SuflSciency  of  evidence,  983. 

Prayer  for  writ,  983. 

Preliminary  proceedings,  983. 

Application  to  appellate  court,  983* 

Alias  writ,  984. 
Notice  of  application,  984. 

Constructive  notice,  984. 
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ASSISTANCE,  WRIT  OF. 

OMalnillfP  Hm  mH^Qmfinued. 

Harmless  error,  984. 
Proceedings  on  petition,  984. 

Defendant  concluded  on  the  merits*  084. 

Sufficiency  of  answer,  984. 

Omission  to  file  replication,  984* 

Amendment  of  petition,  984. 

Costs,  985. 
Rules  of  various  jurisdictions,  985* 
Appeals,  985. 

Vacating  writ  or  service,  985. 
Execiilion  of  writ,  986. 

Delivering  possession  of  estate  in  common.  o86w 
Same  as  writ  habere  facias  possessitmem^  986. 
Diligence  required,  986. 
Protection  of  officer,  986. 

ASSUMPSIT. 

By  creditor  against  assignee  for  benefit  tf  creditors,    Se0  AssiaNMBNT 

FOR  Benefit  of  Creditors. 
DellnRion  and  classification,  988.  , 

Definition,  988. 
Classification,  988. 
Statute  of  Westminster,  988. 
History,  988. 
Unitations  of  the  action,  988. 

Action  on  simple  contract,  988. 

Common-law  doctrine,  988. 

Simple  contract  substituted  for  sealed  agreement,  98 

Statutory  modifications,  989. 

In  Pennsylvania,  989. 

In  Michigan,  989. 

In  Illinois,  989. 

In  West  Virginia,  989. 
Assumpsits  on  money  due  under  statutes,  990. 

Particularity  required  in  declaration,  990. 
Assumpsit  on  various  judgments,  990. 

In  New  Hampshire  and  Massachusects,  99a 
SfMcial  and  general  assumpsit,  990. 

Special  assumpsit.     Express  contract,  990. 

Promise  and  request,  990. 

Special  contract  executory,  991. 

Special  contract  executed,  991. 
General  assumpsit.     Implied  promise,  991* 

Promise  and  request,  992. 

Burden  of  proof,  993. 

Variance,  993. 
Declaration  In  general,  992. 

Several  counts  in  same  action,  992. 

Recital  of  consideration,  promise  and  breach,  99a. 

Necessary  lor  averment,  993. 
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ASSUMPSIT. 

Declaration  In  gtnerat— cVi»/sriiM««i 

Formal  defects,  993. 
The  eonsiderallon,  993. 

Necessity  for  averment  of,  993. 

Consideration  proved  as  laid,  993. 

Insufficient  averment,  093. 

Written  contract,  994. 

Divisible  contracts,  994. 

Entire  contracts,  994. 
Consideration  partly  bad,  994. 
Certainty  of  statement,  994. 

Prior  indebtedness,  994. 

Degree  of  certainty  varies,  994. 

Instrument  reciting  value  received,  99JL 

Mutual  promises,  995. 

PlaintifiTs  agreement,  995. . 

Executed  and  executory  considerations,  v96. 

Variance,  996. 

Consideration  entire,  996. 
Objection  for  insufficient  statement*  997* 

Demurrer,  997. 

Motion  in  arrest,  997. 

Writ  of  error,  997. 

Cured  by  verdict,  997. 
The  promise,  997. 

Declaration  must  allege,  997. 
Failure  to  allege.     Statutes  of  jeofails,  997. 
Implied  promise  should  be  alleged,  997. 
Instrument  containing  promise,  997. 
Promise  to  plaintiff,  997. 

Declaration  showing  what  is  an  equivalent  to  promise,  997,  998. 
Failure  to  use  word  "  promise,"  998. 
Where  special  contract  is  relied  upos,  998. 
In  totidem  verbis^  998. 
Contract  to  be  binding,  998. 
Necessary  averments  In  dsclaraHon,  999. 

Averments  should  precede  statement  of  breach,  999. 
Performance  by  plaintiff.     Conditions  orec^edent,  999. 
Averments  of  excuse,  1000. 
Averment  of  notice  to  defendant,  1000. 

General  allegations  insufficient,  1000. 

Time  and  person,  1000. 

Omission  of  averment  of  notice,  1000. 

Matter  not  in  plaintiff's  knowledge,  1000. 

Formal  request   looi. 

Probably  by  circumstantial  evidence,  looi* 

Request  provided  for  in  contract,  xooi* 

Joint  promissors,  looi. 
recedent  debts,  looi. 

Jnsimul  compuiastent^  looi. 

Omission  cured  by  verdict,  lOOi. 
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The  breach,  looi,  loos.       . 

According  to  legal  effect,  looi. 
Must  be  stated  in  declaration,  lOOi. 
Certainty  necessary,  1002. 

Several  breaches,  1002. 

Money  demands,  iocs. 

Insufficient  allegations,  1002. 

Breach  before  commencement  of  action,  zoo3. 
Departing  from  express  terms,  1002. 
Common  counts  generally,  1002-1004. 
What  are  common  counts,  1002. 

Generality  of  terms  ;  do  not  apprise  the  defendant  of  details,  I003« 
Demand  for  bill  of  particulars,  1003. 

Failure  to  file,  1003. 

Conclusive  when  furnished,  1003. 

Lost  statement,  1003. 

Pennsylvania,  1003. 

Virginia  and  West  Virginia,  1003. 
Allegation  of  request,  1004. 

Implied  promise  to  pay  money;  pre-existing  debt,  1004* 

Must  have  been  executed,  1004. 

Plaintiff  must  be  entitled  to  payment  in  money,  1004. 
Count  for  goods  sold,  1005-1008. 

Sold  and  delivered.     Mode  of  recovering  price,  1005. 

Proof  of  delivery,  1005. 

Possession  of  purchaser,  1006. 

Delivery  to  satisfy  statute  of  frauds,  1006. 

Amendment  of  declaration,  1006. 

Sale  or  return,  1006. 

Goods  sold  on  trial,  1006. 
Bargained  and  sold,  1007. 

Where  no  official  delivery,  1007. 

Sufficient  constructive  acceptance,  Z007. 

Confusion  of  goods,  1007. 

Grain  on  storage,  1007. 

Vendor  retaining  possession,  1007. 
When  the  count  will  not  lie,  1007. 

Credit  not  expired,  1007. 

Property  not  vested  in  purchaser,  1008. 

Entire  contract  for  work,  labor,  and  materials,  zoo8« 

Contractor  one  of  barter,  1008. 

Defendant  not  the  vendee,  1008. 
Count  for  work,  labor,  and  materials,  1008-1012. 
When  it  lies,  1008. 

When  there  is  a  special  contract,  1009. 
Work  performed  and  accepted,  1009. 
Excuses  for  nonperformance,  1009. 
Quantum  meruit^  loio. 
Where  the  subject  is  divisible;  loio. 

No  express  contract  as  to  price,  loio. 

Statute  of  frauds,  loio. 
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ASSUMPSIT. 

OmmI  ftr  WMfc,  lab«r,  uA  ■■twlili    C^ntinmid. 
Sheriirs  fees,  loia 
Extra  work,  loia 

Special  contract  ended  by  defendant,  loio. 
Work  alMtndoned  by  plaintiff,  loii. 
Services  rendered  must  be  of  valne,  loix. 
Dismissal  of  servants,  xoxi. 
Performance  rendered  impossible,  xoxi. 

Acceptance  of  work  not  done  in  accordance  with  coatract*  lOUb 
Special  contracts,  loia. 
Part  payment,  loia. 

OmmI  ftr  MMi«y  m^M,  ioia-1014. 

Allegation  and  proof  of  request,  xois. 

Promise  to  repay,  1012. 

Request  implied,  1013. 

Voluntary  or  officious  payments,  X013. 

Request  implied.     Where  there  is  duress^  xoxj. 

Trick,  deceit,  etc.,  1013. 

In  case  of  voluntary  payment,  1013* 

Legal  liability,  1013. 

Contribution,  1014. 

Codefendants,  1014. 

Sureties,  1014. 

Payment  of  debt  barred  by  limitations^  1014. 

Brokers,  1014. 

Joint  contractors,  1014. 
When  the  count  will  not  lie,  1014. 

Unliquidated  damages,  X014. 

Plaintiff  merely  obliged  to  give  security,  ioX4« 

Goods  sold  under  distress,  1014. 
GMffit  for  moiMy  lent,  1015,  1016. 

What  is  necessary  to  sustain  the  count,  1015. 

Something  more  than  mere  payment  by  plaintiff  to  defendant 
required,  1015. 
Nature  of  loan,  1015. 

Money  permitted  to  be  loaned,  1015. 

Defendant's  promise  collateral,  1016. 

Discounting  draft,  1016. 

Benefit  of  defendant,  1016. 

Money  borrowed  in  behalf  of  defendant*  XOZ6w 

Loan  for  illegal  purposes,  1016. 
Count  for  money  had  and  rocoivod,  1016-1034. 

Nature  of  consideration  to  be  shown,  xox6. 

In  general,  1016,  1017. 

Presumption  of  sale,  1017. 

Factors,  1017. 

Money  paid  under  claim  of  right,  lOxS. 

Plaintiff*s  title,  1018. 

Executors  paying  legacy,  1018. 

Mistake  of  law,  iot8. 

Money  paid  by  mistake,  etc.,  1018. 
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ASSUMPSIT. 

ConI  ftr  moiwy  hid  and  m^f^MfA^Continued. 

Act  induced  by  misrepresentation,  iox8« 

Consideration  failing,  1019. 

Worthlessness,  1019. 

Partial  failure  of  consideration,  1019. 

Real  property.     Defective  title,  etc.,  10x9. 

Void  contracts,  1019. 

Loan  to  corporation  ultra  vires,  1019. 

Illegal  contracts,  1019. 

Illegality  collateral,  1019. 

Money  obtained  through  imposition  or  oppression,  xoao. 

Compulsory  payment,  1020. 

Payment  under  duress,  1020. 

Usury,  1020. 

Judgment  subsequently  reversed,  102a 

Money  paid  on  execution,  1020. 

Money  collected  under  decree  reversed,  io2l. 

Invalid  attachment,  1021. 
Privity  necessary.  1021. 

Money  received  by  defendant  to  plaintiff's  use,  1021. 

Money  misapplied,  1021. 

Money  should  have  belonged  to  plaintiff  at  time  action  brought, 
1021. 

Actual  receipt  necessary.    Money  received  by  defendant,  1021. 
As  a  waiver  of  tort,  1022. 

Based  on  benefit  received,  1022. 

Property  converted  into  money,  1022. 

Necessity  of  contractual  relation,  loaa. 

Tenants  in  common,  1023. 

Money  stolen,  1023. 

Embezzlement,  1023. 

Forgery,  1023. 

Fraud,  1023. 

Stock  brokers,  1023. 

Finality  of  election,  1023,  1024. 

Extra  charges,  1024. 
What  is  necessary  to  make,  1024. 
AecouRt  slated,  1024, 1025. 

Subject-matter  of  debt,  1024. 
The  admission,  1024. 

Absolute  and  voluntary,  1024. 

Made  by  defendant,  1024. 

Made  to  plaintiff,  1024. 

Account  rendered  in  firm  name,  Xoa4» 

Before  bringing  of  suit,  1025. 

Specified  sum  of  money,  1025. 

Proof  of  one  item,  1025. 

Partners,  1025. 
Grounds  for  impeaching,  1025. 
Failure  to  object,  1025. 
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ASSUMPSIT. 

Count  for  HM  antf  oooupiUoii,  ios6 
Origin  of  the  action,  1036. 
Tenant  holding  over,  I036. 
What  plaintiff  must  show,  1036. 

Relation  of  landlord  and  tenant,  lOoGb 

Adverse  occupation,  1036. 

Contract  for  renting,  1036. 

Vendor  and  vendee,  1036. 

Defendant  holding  land,  1087. 

Failure  to  take  possession,  I087« 

Permission  of  plaintiff,  1037. 

Lease  implied,  1037. 

Possession  as  agent,  1087. 

Trespasser,  1037. 
PliA  of  gonenU  Itsuo,  1037. 

Defenses  admissible  under,  1087. 
Scope  of  the  plea,  1037. 

Hilary  rules,  1037. 

Extension  of  its  limitations,  zosS* 

Demand  not  due,  1038. 

Payment  or  accord  and  satisfaction,  losS. 

Agreement  for  legal  services,  1039. 

Failure  of  consideration,  X039. 

Worlc  or  materials  not  in  accordance  with  contract*  xoogb 

Denial  of  whole  case,  1039. 

Plaintiff's  evidence  under,  ZQ39. 

Resgesta^  1030. 

Plurality  of  defendants,  xoja 

Suit  by  agent,  1030. 

Implied  assumpsit,  1030. 

Defects  in  form,  1030. 
Notice  of  special  defense,  103a 

Rule  in  Maine,  1030. 

Rule  in  Michigan,  1031. 

Rule  in  New  Hampshire,  ZQ3X. 

Rule  in  New  Jersey,  1031. 

Rule  in  Vermont,  1031. 

No  particular  form,  Z031. 

Must  be  plea  in  bar,  1031. 

Technical  accuracy  of  special  plea  not  needed,  X03& 

Substantial  elements  of  special  plea,  X03a. 
Spoolal  piou,  1033. 
Tender,  1033. 

Statute  of  limitations,  1033. 
Discharge  in  bankruptcy,  Z033. 
Matters  of  excuse  or  justification,  103a. 
Showing  performance,  1033. 
In  Georgia,  1033. 

In  Maryland,  1033.  •       '' 

In  Florida,  1033. 
In  Pennsylvania,  1033. 
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ASSUMPSIT. 

Special  }^M$i— Continued. 

In  Virginia  and  West  Virginia,  1033. 

Affidavit  of  defense,  1033. 

Pleas  amounting  to  the  general  issue,  1033,  X034« 

Plea  denying  contract,  1034. 

Plea  qualifying  contract,  1034. 

Special  plea  to  common  counts,  1034. 

Special  plea  alleging  facts  which  will  maintain  defense  under 
general  issue,  1034. 

Declaration  defective,  1034. 

Must  answer  complaint,  1034. 

Equitable  pleas,  1034. 
Verdid  and  judgment,  1034. 

Sum  in  damages,  1034,  1035. 

Judgment  for  costs  and  damages,  1035. 

Judgment  on  demurrer  without  trial  of  issues,  I03$« 

ATTACHMENT. 

Appearances  in  attachment  cases.     See  Appkarances. 

Appeal  from  proceedings  in.    See  Appeals,  Appealable  Judgments. 

Right  of  action  by  attaching  creditor.    See  Assignment  for  Benefit 

OF  Creditors. 
Suits  to  avoid  attachment  proceedings.    See  Assignment  for  Benefit 

OF  Creditors. 
Writ  of  error  to  proceedings  in,  28. 
Effect  of  appeal  from  ruling  on  motion  to  discharge  33a. 

ATTORNEYS. 

See  Arguments  of  Counsel,  Stipulations. 

Appearances  by  attorneys  at  law.     See  APPEARANCES. 

Order  disbarring,  appealability  of,  74. 

Dismissal  of  appeal  talcen  by  unauthorized  attorney,  345* 

Service  of  notice  of  appeal  on,  222. 

Signature  to  notice  of  appeal,  214. 

Substitution  of  attorneys  on  appeal,  215,  351. 

Service  of  notice  of  appeal  oh  substituted  attorneys,  223. 

AUDITA  QUERELA. 

Appeal  from  judgment  on,  55. 

AUTHENTICATION. 

Of  transcript  on  appeal.    See  Appeals,  Transfer  op  Cause. 
AWARD. 

Appeal  from  decisions  affectittg.     See  Appeals,  Appealable  Judg- 
ments. 
BAIL. 

Appeal  from  order  relating  to,  150. 

Appeal  from  order  allowing  surrender  of  principal  In  exoneration,  12a 

BANKRUPTCY. 

Appeal  by  assignee  in.    See  Parties  to  Appellate  Proceedings. 
Of  appellant  pending  appeal.     Effect  of  appeal,  335. 
1.1" -Discbarge  in;    Special  plea  In  action  of  assumpsit^  1032. 
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BARGAINED  AND  SOLD. 
See  Assumpsit. 

BATTERY. 

See  Assault  and  Battery* 
BENEFIT  OF  CLERGY. 

Barning  of  house,  896. 

BILL  OF   EXCEPTIONS. 

See  Appkals,  Errok. 

Exceptiom  for  improper   remarks   of  connseL      See  Argukemts  op 

Counsel. 
Necessity  for  assigning  cross-errors,  939. 

BILL  OF  PARTICULARS. 

Appeal  from  order  requiring,  1x3. 
In  action  in  assumpsit,  looa,  1003* 

BILL  OF  REVIEW. 

Appeal  during  pendency  of,  355. 

BOARDS. 

Presumption  of  jurisdiction  of  quasi'judicial  hoards.  See  Appeals, 
Presumptions  on  Appeal. 

Appeals  by  ^Moxt-judicial  boards.  See  Parties  to  Appellate  Pro- 
ceedings. 

BOND. 

Injunction  bond,  appeal  from  Judgment  awarding  damages  on,  ia6. 
Appeal  from  order  approving  oflficial  bond,  145. 

By  assignee  for  benefit  of  creditors.  Actions  and  defenses  in  suit 
on,  910,  911. 

BOOKS. 

Reading    from  books    in  arguing  to   jury.       See    Arguments    of 
Counsel. 
BRIEF. 

See  Assignment  op  Errors. 

Defective  assignments  of  errors  aided  by  brief,  961* 

BURDEN  OF  PROOF. 

Of  error  on  appeal.    See  Appeals,  Error. 
Error  in  ruling  on,  563. 

BURNING. 

Prosecution  for  arson*     See  Arson. 

CALENDAR. 

See  Appeals. 

Appeal  from  order  striking  cause  off,  87. 

CAPTIONS. 

Entitling  assignment  of  errors,  958. 
CASE  ON  APPEAL. 

See  Appeals. 
CASE  STATED. 

Appeal  from  judgmtnt  on.    See  Appeals,  AmALABLX  Judomknts. 
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CERTIFICATE. 

Certificate  to  record  on  appeal.     See  Appeals. 

Certificate  of  importance.     See  Appeals,  Transfek  OF  Cause. 

CERTIORARI. 

As  a  mode  of  review.     See  Appeals. 

Appeal  from  decision  relating  to.     See  Appeals,   Appeajjible  Judg- 
ments. 
For  diminution  of  record.    See  Appeals,  Transfer  of  Cause. 
Assignment  of  errors  on  appeal,  931. 

CESTUI   QUE  TRUST. 

Appeal  by.    See  Parties  to  Appellate  Proceedings. 

CHALLENGE. 

To  jury,  appeal  from  order  sustaining,  86. 

CHAMBERS. 

Appeal  from  orders  at.    See  Appeals,  Appealable  Judgments. 
Dismissal  of  appeal  at  chambers,  350. 

CHANGE  OF  VENUE. 

Arraignment  of  prisoner  where  venue  changed,  763. 

Appealability  of  order  denying,  77. 

Appeal  from  order  granting  or  denying,  83. 

Clerk  of  original  trial  court  cannot  amend  record  on  appeal,  304. 

Clerk  of  original  trial  court  cannot  certify  record  on  appeal.  285. 

Method  and  effect  of  appearing  where  venue  is  changed,  613. 

Application  for  or  objection  to  as  an  appearance,  612,  613. 

CIRCUMSTANTIAL   EVIDENCE. 

Error  in  failure  to  charge  as  to  law  of,  577. 

CITATION. 

On  appeals.    See  Appeals,  Transfer  of  Cause. 
Upon  application  for  discharge  of  assignee  for  benefit  of  creditors* 
918. 
CLAIM. 

Effect  of  failure  to  file,  933. 

CLERICAL  ERRORS. 

Judgment  not  arrested  on  account  of,  810. 
In  indictment  for  assault,  848. 
In  assignment  of  errors,  942. 

CLERK   OF  COURT. 

Certificate  to  record  on  appeal.     See  APPEALS. 

Prepayment  of  fees  on  appeal.    See  Appeals,  Transfer  of  Cause; 

Neglect  of  clerk  in  appellate  proceedings.     See  Appeals. 

Service  of  notice  of  appeal  upon,  234. 

Power  to  amend  record  after  change  of  venue,  302. 

CLOUD  ON  TITLE. 

Bill  to  remove,  by  assignee  for  benefit  of  creditors,  882. 

CODE  APPEALS. 

See  Appeals. 
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CODES  OF  PROCEDURE. 

Abolishment  of  formalities  as  to  appearance  of  parties,  59s. 

COLLUSIVE  SUIT. 

See  Appeals,  Dismissal  op  Appeal. 

COMMON  COUNTS. 
See  Assumpsit. 

COMMON  LAW. 

Writ  of  error,  coAimon-law  process,  96. 

COMPLAINT. 

See  Assignment  for  Benefit  of  Creditors. 

Sufficiency  of.     See  Error. 

To  review  judgment.    See  Appeals.  Appealable  Jurisdiction. 

To  review  judgment,  requisites  of,  263. 

Presumed  sufficient   where   pleadings  are  omitted  from  record  on 

appeal,  464,469. 
Scope  of  the  assignment  of  error  as  to,  964. 

CONCLUSIONS  OF  LAW. 

In  finding  when  presumed  correct  on  appeal,  492. 

CONDEMNATION  PROCEEDINGS. 
Appeal  from  decision  in,  136. 

CONFESSION  OF  ERRORS. 
See  Appeals. 

CONSENT. 

See  Appeals,  Error. 

A ppellati  jurisdiction  by.     See  APPEALS.  APPELLATE  JURISDICTION. 

Appeals  from  judgments  by.    See  Appeals,  Appealable  Judgments. 

CONSIDERATION. 

Pleading  consideration  in  assumpsit.     See  Assumpsit. 
CONSOLIDATION  OF  ACTIONS. 

Appeal  from  order  denying  motion,  94* 

CONSTITUTIONAL  QUESTION. 

Where  appellate  jurisdiction  depends  npon,  40. 

CONTEMPT. 

Appeal  from  decisions  relating  to.    See  Appeals,  Appsalablb  Judg- 
ments. 
Appeal  in  criminal  proceedings  for,  X47. 
Appeal  by  party  in,  179. 

CONTRACTS. 

See  Assumpsit. 

CONTINUANCE. 

Review  by  appeal  from  ruling  on  motion  for.     See  APPEALS,  ErROE. 

Appeal  from  order  granting  or  refusing,  86. 

Effect  of  granting  certiorari  for  diminution  on  appeal,  311. 

Of  cause  on  appeal,  363. 

Procuring  or  consenting  to  continuance  as  an  appearance,  633. 
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CONVEYANCES. 

Writ  of  assistance  to  pnrchascr,  977. 

CORAM  NOBIS. 

Writ  distinguished  from  common  writ  of  error »  97. 
Judgment  on,  when  appealable,  93. 

CORPORATIONS. 

« 

Appeals  to  prejudice  against  corporations  by  counsel  in  arguing  to  jury. 

See  Arguments  of  Counsel. 
Service  of  notice  of  appeal  upon,  224. 
Appearance  in  action  by  corporations,  669,  670. 
Proof  of  corporate  existence;    burning  to  defraud  insurance  com* 

pany,  832. 

COSTS. 

See  Assignment  for  Benefit  of  Creditors. 
Appeal  from   decisions  affecting.      See  Appeals,  APPEALABLE  Judg- 
ments. 
Costs  on  dismissal  of  appeal.    See  Appeals,  Dismissal  of  Appeal.  * 

Prepayment  of  fees  on  appeal.     See  APPEALS,  TRANSFER  OF  Cause. 
Ascertainment  necessary  to  final  judgment,  63. 
Waiver  of  appeal  by  accepting  payment  of,  177. 
Of  certiorari  for  diminution  of  record  on  appeal,  312. 
Of  additional  abstract  on  appeal,  318. 
Power  to  award  after  remand  from  appellate  court,  323. 
Costs  of  motion  in  arrest  of  judgment,  822.  | 

COUNTERCLAIM. 

Presumption  on  appeal  where  record  shows  no  objection,  467. 

couiJts. 

Arrest  of  Judgment  for  wrong  Joinder  of  counts.    See  Arrest  of  Judg- 
ment. 
Common  counts.    See  Assumpsit. 

county  courts. 

Jurisdiction,  how  affected  by  appearance,  664, 

COURTS. 

See  Rules  of  Court. 

Intermediate  appellate.     See  Appeals. 

Presumption  that  court  was  legally  held.  See  APPEALS,  Presumptions 
ON  Appeal. 

Of  last  resort,  constitutional  protection  of  powers,  11. 

Legal  existence  of  trial  court  cannot  be  collaterally  assailed  on  ap- 
peal, 370. 

CREDITORS'  BILL. 

See  Assignment  for  Benefit  of  Creditors. 

CRIMINAL  PROCEDURE. 

Appeals  in  criminal  cases.     See  Appeals* 
Arguments  of  counsel.     See  that  title. 
Arraignment  and  plea.     See  that  title. 
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CRIMINAL  PROCEDURE. 

CommnUi  on  defendants  mnissUm  /#  mH  kis  wife.  See  Argumbmts  of 
Counsel. 

Comments  on  failure  of  accused  to  testify  in  criminal  case.  See  Argu- 
ments OF  Counsel. 

On  arrest  of  judgment.    See  Arrest  of  Judgment. 

Prosecution  for  arson.    See  Arson. 

Prosecution  for  assault  and  battery.    See  ASSAULT  AND  BATTERY. 

Assignment  of  errors  on  appeal,  939. 

CROSS-APPEALS. 
See  Appeals. 

CROSS-ASSIGNMENTS. 

See  Assignment  of  Errors. 

CROSS-BILL. 

Appeal  from  decree  dismissing,  105. 
Effect  of  appeal  from  decree  on,  334. 

CROSS-ERRORS. 

See  Appeals. 

Assignment  of  cross-errors,  999. 

CROSS-EXAMINATION. 

Waiver  of  error  by.    See  Appeals,  Eeeor* 

DAMAGES. 

Gvil  action  for  assault  and  battery.    See  ASSAULT  AND  Battery  (Civn 

Action). 
Error  in  instructions  on.    See  Error. 

DAY. 

Coanting  days  In  computation  of  time,  956. 
When  it  begins  and  ends,  257. 

DEATH. 

See  Parties  to  Appellate  Proceedings. 
DeatA  of  party  pending  appeal.    See  Appeals. 
Of  party  to  personal  action  after  judgment,  aos. 
Arresting  judgment  for  death  of  party,  798. 

DEBATE. 

See  Arguments  of  Coumsbu 

DEBTOR  AND  CREDITOR. 

See  Assignment  for  Benefit  op  Creditors. 

DECLARATION. 

Arrest  of  judgment  for  defective  declaration.  See  Arrest  of  Judg- 
ment. 

Declaration  in  assumpsit.    See  Assumpsit. 

Presumed  sufficient  where  pleadings  are  omitted  from  record  on  ap- 
peal, 464. 

DECREES. 

See  Appeals. 

Enforcement  of.    See  Assistance,  Writ  of. 
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DEFAULT. 

Appeal  from  Judgments  by.     See  AppkALS,  AppxALABLX  JUDOMXim. 
Presumption  of  regularity  of  service  of  process.     See  AppbaL8»  Prxsump* 

TiONS  ON  Appeal. 
Appeal  from  decision  opening,  xo8. 

DEFINITENESS  AND  CERTAINTY  IN  PLEADING. 

Appeal  from  order  granting  or  denying  motion  to  make  more  definite* 
113. 

DELAY. 

Ajfidavit  of  no  delay  on  appeals.    See  APPBAIJ. 

DEMURRER. 

Appeal  from  rulings  upon.     See  APPEALS. 

Arrest  of  judgment  for  errors  taken  on  demurrer.     See  AULXST  OF 

JUDGlfSNT. 
Coupled  with  pleas  in  criminal  cases.     See  ArsaIGNMSNT  AND  PlBA. 
Error  in  rulings  on.     See  Error. 
To  evidence,  error  in  overruling,  559. 
Filing  demurrer  as  an  appearance,  635. 
Demurrer  to  assignment  of  errors,  968,  969. 

DEPOSITIONS. 

Presumption  on  appeal  as  to  time  when  filed.  47a,  475. 

DISABILITY. 

Of  party  to  appeal.    Suspension  of  atktnte  of  limitations,  S55. 

DISBARRING  ATTORNEY. 

Appealability  of  order,  74. 

DISCONTINUANCE. 

Appeal  from  order  of.     See  APPEALS,  APPIALABLB  JUDGMSim* 
Discontinuance  of  appeal,  358. 

DISCRETION. 

Appeal  from  decisions  resting  in.    See  Appeals. 

Issuance  of  writ  of  assistance.    See  Assistance,  Writ  of. 

Regulating  arguments  of  counsel.    See  Arguments  of  Counsh. 

Review  of  exercise  of  on  appeal.    See  Appeals. 

To  grant  or  refuse  certiorari  for  diminution  on  appeal,  507. 

In  granting  rehearing  of  appeal,  388. 

DISMISS  OR   AFFIRM. 

Motion  to  dismiss  or  aflirm,  345. 

DISMISSAL. 

Appeals  from  Judgments  and  orders  of.    See  AfpIALS,  AppbALABLX 

Judgments. 
Of  appeal.    See  Appeals,  Parties  to  Appellate  Procbboinos. 

DIVIDEND. 

Action  for.    See  Assignment  for  Benefit  of  Cerditoes. 
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DOCKET. 

Docketing  appeals.    See  Appeau,  Transfer  of  Cause. 
Transferring  cause  from  equity  to  law,  appeal  from  order,  83. 
Appeal  from  order  striking  cause  from,  104. 
Appeal  from  refusal  to  strike  from,  103. 
Motion  to  strike  appeal  from,  352. 

DOUBLE  APPEAL. 

See  Appeals,  Successive  Appeals* 

DUPLICITY. 

Arrest  of  judgment  for  duplicity  in  pleading,  80s. 

DURESS. 

Common  counts  for  money  Mod  and  received.     See  ASSUMPSIT. 

ELECTION. 

Of  remedies.     Appeal  from  refusal  to  compel,  87. 

When  party  concluded  by,  913. 

Count  for  money  had  and  received.     Waiver  of  tort,  1023,  1033. 

Of  inconsistent  causes  in  complaint,  when  presumed  on  appeal,  465. 

EMINENT  DOMAIN. 

Appeal  from  decisions  in  condemnation  proceedings,  136. 

ENTRY. 

Of  Judgment,    See  Appeals. 

Of  judgment  necessary  to  comtitiite  '*  final  judgment/'  6l« 

EQUITABLE  PLEAS. 

In  action  of  assumpsit,  1034* 

EQUITY  APPEALS. 
See  Appeals, 

EQUITY  PLEADING  AND  PRACTICE. 

See  Assignment  for  Benefit  of  Creditors  ;  Assistance,  Writ  of. 
Appearance  of  defendant  in  equity.    See  Appearances. 
Assignment  of  errors  on  appeals,  930. 

ERROR. 

Assignment  of  errors.    See  Assignment  of  Errors. 
Revertlbto  error  In  gmeral,  499-5i5<    See  also  Appeals^ 
What  constitutes  error,  499. 
Must  be  prejudicial,  499-505. 
Affecting  substantial  right,  50a 
Nugatory  order,  500. 
Technical  or  formal  errors,  500. 
Error  not  affecting  result,  500-505. 
Prejudicial  and  harmless  error  distinguished,  504* 
Record  showing  nx)  error,  507. 
Judgment  right  on  whole  record,  507. 
Judgment  conflicting  with  record,  508. 
Error  after  judgment,  508. 
Informality  in  decree,  508. 

II42 


INDEX. 

ERROR. 

R«tftrtibfe  error  In  ^fotunX'-Continued. 

Must  be  shown  by  record,  508-513. 

Burden  oa  appellant,  5x1. 

Writ  of  error,  511. 

Motion  to  enter  judgment,  5il* 

Exceptions,  511. 

Evidence,  511. 

Continuance,  513. 

Plea  in  abatement,  512. 

Finding  of  fact.     Evidence,  519* 

Statement  of  facts,  513. 

Presumption  of  regularity,  5x3. 

Arrest  of  judgment,  513. 

Bill  of  exceptions,  513. 
Who  may  allege  error,  514. 

In  general,  514. 

Parties  with  distinct  rights,  5x4. 

Parties  not  appealing,  514. 

In  criminal  cases.  .  Appellant  in  person,  5x4. 

Errors  affecting  only  coparties,  515. 

Interest  of  coparties  joint,  515. 

Appellee  not  assigning  cross-errors,  515* 
Errors  not  availabio  on  appeal,  516-53X. 
Estoppel,  516. 

Express  or  implied  consent,  5x6. 

Rehearing,  516. 

Extra  allowance  of  costs,  516. 

Recognizing  as  valid,  517. 

Uncertainty  of  complaint,  5x7. 

Ruling  on  demurrer,  517. 

Filing  counterclaim,  517. 

Obtaining  stay  of  execution.     Bringing  another  suit,  5x7. 

Exception  to  setting  aside  verdict,  517. 

Pleading  to  merits  after  demurrer,  5x7. 

Appearance  and  plea,  518. 

Waiver  by  further  testimony,  5x8. 

Conflicting  objections,  518. 

Motion  to  instruct,  518. 

Accepting  new  trial,  518. 

Referee's  report  confirmed  by  consent,  5x8« 

Failure  to  object,  518. 

Submitting  issue  to  court,  518. 

Demurrer  overruled  by  consent,  5x9. 

Sufficiency  of  issue,  519. 
Invited  error,  519. 

Error  by  party,  519. 

Tendering  immaterial  issue,  519. 

Form  of  action,  519. 

Wrong  plea,  519. 

Error  by  court  on  request,  519-52X. 
Stipulation  of  parties,  521. 
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Pan  J  added  bj  consent,  sn* 

Immaterial  Usnes,  S3i« 

Discharging  jary,  531. 

Dismissal  of  action,  521. 

Order  made  on  request,  S^i* 

Amendment  of  judgment,  S3X- 

Judgment  irregnlarlj  entered,  $ss. 
As  to  eridence.  533. 

In  general,  $33. 

Wairer  by  cross-examination,  533. 

Commenting  on  incompetent  eridence,  $93* 

Ezdnding  eridence,  $33* 
As  to  instrnctions.  S2I3« 

In  general,  S^- 

On  damages,  534. 

On  nndne  inflaence,  535. 

On  behalf  of  either  party,  53S> 

By  consent  of  parties,  535. 

Agreed  facts,  535. 

Mistaking  issue,  535. 

Both  parties  in  error,  536. 

Modified  reference,  537. 

Inconsistent  instructions,  537. 
Errors  farorable  to  appellant,  537. 
In  general,  537. 

Under  common  law  and  code,  537. 
Ostensible  purpose  immaterial,  537-557* 
Theory  of  case,  530. 
Costs,  53a 

Too  faTorable  relief,  530. 
FaTorable  answer  to  question,  530, 
Instructions,  531. 
Decree  too  large,  531. 
Instruction  reducing  Terdict,  53X* 
Modification  of  order,  531. 
Verdict,  531. 

Exclusion  of  testimony,  531, 
In  criminal  cases,  531. 
PPMIIMpli#ll  WMfV  SffTSP  Is  SiMWMf  53^ 

Prejudice.    Conflicting  authorities,  559-$34» 
Exclusion  of  CTidence,  533. 
Admission  of  eridence,  533. 
Erroneous  instructions,  533. 
Materiality  of  eridence,  534* 
Errors  in  tbs  Jiadgnisnl,  534. 
In  general,  534. 
Disregarding  pleas,  534. 
Technical  or  trifling  error,  534. 

Error  in  divisible  part,  535* 

Inconsistent  orders,  535. 
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ERROR. 

Errors  in  tiie  ludgment— a?M/tif  «/i/. 

Error  in  computation,  535. 

Formal  defects,  535. 

Where  only  nominal  damages  inyolved,  535. 

Excessive  damages.     Remittitur,  536. 

Harmless  error,  536. 
Error  in  denying  nonsuit,  536. 
Variance  between  pleadings  and  proof,  536. 
Unsupported  by  evidence,  537. 
Not  responsive  to  issues,  537. 
Errors  oecurring  on  the  trial,  537. 
In  general,  537. 

Judgment  right  on  whole  case,  537. 

Harmless  error,  537. 

Remarks  or  conduct  of  judge,  537. 

Instances  of  harmless  errors,  538. 

Instances  of  reversible  errors,  539. 

Abuse  of  argument,  540. 
Jury,  540. 

Summoning,  impaneling,  etc.,  540. 

Polling  jury,  54a 

Challenge  for  cause,  541. 

Misconduct  of  jury,  541. 

Separation  of  jury,  542. 
Error  In  pleadings,  542. 
In  general,  542. 
Defect  in  process,  543* 
Waiver  of  error,  544. 
Order  framing  issues,  544* 
Election  of  causes,  544. 
Complaint,  543,  544. 

Omitting  essential  fact,  544* 

Reference  to  exhibits,  544. 

Immaterial  defects,  544. 

Error  affecting  one  point,  545. 
Defendant's  pleadings,  544. 
One  count  of  indictment,  545. 
Amendments,  545. 

Not  affecting  result,  545. 

Striking  out  pleadings,  545, 

Immaterial  matter,  546. 

Motion  to  make  more  specific,  546» 

Waiver  of  error,  546. 
Rulings  on  demurrers,  546. 

Sustaining  demurrers,  546. 
To  part  of  pleadings,  546. 
Not  affecting  result,  547. 
Dafective  demurrer,  547. 
Subsequent  withdrawal,  547. 
Overruling  demurrer,  547. 
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ERROR. 

Error  in  x^nMnH^^ConHnued. 

To  part  of  pleadings,  547. 

To  good  and  bad  count,  548. 

To  answer,  when  harmless,  548. 
Error  cured.  548. 

Subsequent  amendment,  548. 

Special  findings,  549. 
Aieetf ng  •vMonce,  549. 
In  general,  549. 

Record  showing  00  prejudice,  549. 
Admission  of  evidence,  550. 
In  general,  550-555. 
Not  affecting  result,  551,  55a. 
Error  in  appellant's  favor,  553. 
Failure  of  proof,  553. 
Immaterial  or  irrelevant,  553. 
Conceded  facts,  553. 

In  equity  cause.    Competency  of  wife,  554. 
Parties  adopting  wrong  theories,  555. 
No  cause  of  action,  555. 
By  agreement,  555. 
Waiver  of  objection,  555. 
When  prejudicial,  555. 
Trifling  variance,  555. 

Prejudice  removed  by  further  testimonyp  556. 
Secondary  evidence,  557. 
Cumulative  evidence,  557. 
Expert  evidence,  557. 
Damages  in  slander,  557. 
Financial  condition  of  parties,  558* 
Witness  using  memoranda,  558. 
Facts  conceded  or  admitted,  558. 
Demurrer  to  evidence,  559. 
Error  cured,  559. 

Appellant  introducing  like  evidence,  559. 

Remittitur,  560. 

Withdrawal,  560. 

Orders  striking  out,  56a 

Instructions  to  disregard,  56a 
Exclusion  of  evidence,  562. 

Subsequently  admitted,  562. 
Not  affecting  the  result,  563. 

Presumption  of  prejudice,  564. 

Established  by  other  proof,  565* 

Facts  conceded,  565. 
Waiver  of  error,  565. 
As  to  questions,  565. 

Estoppel  to  complain,  567. 

Harmless  error,  565. 

Improper  question  not  answered,  566. 
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ERROR. 

Afhctiag  vM^'^^— Continued. 

Leading  question,  566. 
Where  trial  is  without  a  jury,  567. 
Erroneously  admitted,  567. 
Findings  amply  sustained,  567. 
Error  in  instructions,  567. 
In  general,  567. 

Verdict  manifestly  correct,  567-571. 
In  criminal  cases,  570. 
Contributory  negligence,  570. 
No  cause  of  action,  571. 
Conflicting  instructions,  571. 
In  instructions  given,  570. 
Harmless  error.  571. 
In  favor  of  appellant, '572. 
Jury  not  misled,  572. 
Evidence  uncontradicted,  573. 
Cured  by  special  finding,  573. 
Expression  of  opinion,  573. 
Not  in  writing  as  required,  574. 
Comment  on  immaterial  evidence,  574* 
Failure  of  accused  to  testify,  574. 
Defining  lesser  offense,  574. 
Invited  error,  574. 
Prejudicial  error,  575. 
Abstract  and  irrelevant  charge,  575. 
Erroneous  definition,  575. 
Inadvertent  remarks,  576. 
Finding  in  favor  of  appellant,  576. 
Irrelevant  reasons,  576. 
Improper  submission  of  issues,  576. 
Instances  of  reversible  error,  576. 

Withholding  issues,  577. 

Penalty  for  offense,  577. 

Elements  of  crime,  577. 

Unauthorized  inference,  577. 

Matters  not  in  evidence,  577. 

Vague  instruction,  577. 

Excluding  facts,  577. 

Circumstantial  evidence,  577. 

Credibility  of  witnesses,  577. 
Error  cured  by  further  instructions,  578. 

Whole  charge  misleading,  578. 

Self-contradictory  and  inconsistent,  579. 
Refusal  to  charge,  580. 

On  immaterial  matter,  580. 
Material  points  covered,  580. 
Harmless  error,  582. 
Failure  to  request,  582. 
On  issues  out  of  chancery,  583. 
Verdict  for  appellant,  583. 
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ERROR. 

Error  hi  imliMilltiil    Camtinned, 

Vague  request,  584. 

Request  manifestlj  Incorrect,  584* 

Request  not  applicable,  584. 

Instances  of  prejudicial  error,  584. 
Error  }m  flfcitfnfi,  584. 

Making  or  refusing.     Result  unaffected,  584. 
Failure  to  file  separately,  585. 
Ultimate  conclusion  right,  585. 
On  overruling  demurrer  to  plea,  585. 
Immaterial  issue,  58$. 
In  consolidated  actions,  585. 
Finding  correcting  iuelf ,  585. 
Refusal  favoring  appellant,  585. 
Omissions  supplied  by  inference,  585. 
General  verdict,  586. 
Refusal  clearly  correct,  586. 

Findings  conflicting  with  verdict.    Setting  aside,  586. 
Informality  or  trifling  error,  586. 
VMid,586. 

Answers  to  special  interrogatories,  586. 

Irreconcilable  with  each  other,  586. 

Conflicting  with  general  verdict,  586. 
Direction  of  verdict,  587. 
Errors  cured  by  defect,  587. 

ESCAPE. 

Of  prisoner  ^  waiver  of  afpeaL    See  PARTIES  TO  Appillatb  Proceed- 
ings. 
Of  convicted  appellant  pending  appeal,  337. 

ESTOPPEL. 

See  Appeals,  Error. 

EVIDENCE. 

As  a  part  of  the  record  om  appeaL    See  Appeals,  Transfer  of  Cause. 

Commemii  by  counsel  of  matters  not  in  evidence.  See  Arguments  of 
Counsel. 

Comments  on  failure  of  accused  to  testify  in  a  criminal  case.  See  Argu- 
ments OF  Counsel. 

Error  in  rulings  on.    Sec  Appeals,  Error. 

Evidence  dehors  the  record.    See  Appeals. 

Stating  or  commenting  on  excluded  evidence.  See  ARGUMENTS  of 
Counsel. 

Appeal  from  decision  on  competency  of  witness,  87. 

Objections  to  evidence  on  motion  in  arrest  of  judgment,  813. 

Assignment  of  errors  upon  omitting  or  excluding  evidence,  94S-947* 

EXCEPTIONS  AND  OBJECTIONS. 
See  Appeals,  Error. 
Exceptions   for    improper    remarks   of  counsel.     See    Arguments  of 

Counsel. 
Assignment  of  errors  founded  on  exceptions,  965,  966. 
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EXECUTION. 

Appeal  from   decisions  affecting.     See  Appeals,  Appealable  Jttdg- 

MBNTS. 

Return  of,  unsatisfied;  when  condition  precedent  to  action.     See  ASSIGN- 
MENT FOR  Benefit  of  Creditors. 
Waiyer  of  appeal  by  enforcing  judgment,  178. 
Scope  of  appeal  from  refusal  to  quash,  367. 
Of  writ  of  assistance,  985,  986. 

EXECUTIVE  ACTS. 

Not  appealable,  26. 

EXECUTORS  AND  ADMINISTRATORS. 

As  parties  to  appeals.    See  Parties  TO  Appellate  Proceedings. 
Appearance  in  suits  by  executors  and  administrators,  674. 

EXECUTORY  CONTRACTS. 
See  Assumpsit. 

EXHIBITS. 

As  a  part  of  the  record  on  appeal.    See  Appeals,  Transfer  of  Cause. 

EXTENSION  OF  TIME. 

In  appellate  proceedings.     See  Appeals. 

FACTORS, 

Counts  for  money  had  and  received  by,  1017. 

FACTS. 

Examination  of  facts  on  appeal.     See  Appeals. 

FEDERAL  COURT. 

Appeal  from  order  removing  cause  to,  84. 

FEDERAL  PRACTICE. 

See  United  States  Courts. 

FEDERAL  QUESTION. 

On  appeal  to  United  States  supreme  court,  38. 

FEES. 

Prepayment  of  fees  on  appeal.     See  Appeals. 

FEIGNED  ISSUE. 

Appealability  of  order  granting,  83. 

FELONIES. 

See  Assault  and  Battery  (Criminal  Prosecution). 
Arraignment  in  cases  of  felony.    See  Arraignment  and  Plea* 

FILES. 

Appeal  from  orders  striking  pleadings  from,  112. 

FILING. 

Filing  notice  of  appeal.    See  Appeals,  Transfer  of  Cause. 
Of  amended  abstract  on  appeal,  217. 
Of  affidavit  on  appeal,  236. 
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FINAL  DECREE. 

See  Appeals. 

FINAL  JUDGMENT. 
See  Appeals. 

FINDINGS. 

See  Appeals,  Error. 

FORECLOSURE. 

See  Assistance,  Writ  op. 
FOREIGN  CORPORATIONS. 

Appearance  giving  jurisdiction,  64a. 

FRANCHISE. 

Meaning  of  the  term,  43. 
FRAUD. 

Sufficiency  of  allegation  of,  907. 

Money  procured  by  fraud.     Count  for  money  had  and  receiredp  1023. 

FRAUDULENT  CONVEYANCE. 

See  Assignment  for  Benefit  of  Creditors. 

FRIVOLOUS  APPEAL. 
See  Appeals. 

FUND. 

Appeal  from  decisions  relating  to.    See  Parties  to  Appxllatb  Pro* 

CBEDINGS. 

GENERAL  APPEARANCE. 
See  Appearances. 

GENERAL  ASSUMPSIT. 
See  Assumpsit. 

GENERAL  ISSUE. 

The  plea  in  assumpsit.    See  Assumpsit. 

Presumption  where  pleadings  are  omitted  from  record  on  appeal* 

463.  469- 
GOODS  SOLD. 

See  Assumpsit. 

GUARDIAN  AD  LITEM. 
Appeal  by,  159. 

HABEAS  CORPUS. 

Appeal  from  decisions  relating  to.    See  Appaeals,  Appealable  Judg- 
ments. 

HARMLESS  ERROR. 

See  Appeals,  Error. 

HUSBAND  AND  WIFE. 

Comments   on   defendant'' s  omission   to  call  his  wife.     Sec  ARGUMENTS 

OF  Counsel. 
Husband  as  a  party  to  an  appeal.     See   PARTIES  TO  AppxllATB  Pro- 
ceedings. 
Appearance  in  actions  by  husband  and  wife,  669. 
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IMPLIED  ASSUMPSIT. 
See  Assumpsit. 

IMPORTANCE. 

Questions  of  importanci.     See  Appkals,  Transfbr  op  Causb. 

INDICTMENTS. 

See  Appeals,  Presumptions  on  Appeal. 

Indictments  for  arson.     See  ARSON. 

Indictment  for  assault  and  battery.     See  ASSAULT  AND  BATTERY. 

Arrest  of  judgment  on  account  of  bad  indictment.     See  ARREST  OF  JUDG* 

MENT. 

Appeal  by  state  from  decision  qaashing,  148. 
Appeal  from  refusal  to  quash,  150. 
Arraignment  and  second  indictment,  762. 
Reading  indictment  on  arraignment,  769. 
Arrest  of  judgment  where  statute  is  repealed,  79611 

INFANTS. 

Appearance  in  actions  by  infants,  671,  672. 

INJUNCTIONS.  , 

Appeal  from  orders  affecting.     See  APPEALS. 
Suit  by  assignee  for  benefit  of  creditors,  875. 

INSANE   PERSONS. 

Appearance  in  suits  by  insane  persons,  673. 

INSOLVENCY. 

See  Assignment  for  Benefit  of  Creditors. 

Appeal  by  assignee  in.    See  Parties  to  Appellate  Proceedings. 

Appeal  from  proceedings  in.    See  Appealable  Judgments. 

As  a  ground  for  removal  of  assignee  for  benefit  of  creditors,  915. 

INSPECTION  OF  DOCUMENTS. 
By  court  on  appeal,  259. 

INSTRUCTIONS  TO  JURY. 

Error  in  instructions.    See  Appeals,  Error. 

As  apart  of  the  record  on  appeal.     See  Appeals,  TRANSFER  OP  CAUSE. 
In  criminal  prosecution.    See  Arson;  Assault  and  Battery  (Crim- 
inal Prosecution). 
Assignments  of  errors  upon  requests  and  instructions,  948-952. 

INSURANCE. 

Burnings  to  defraud  insurers.    See  Arson. 

INTENT. 

Intent  in  prosecution  for  arson.     See  Arson. 

Assault  with  a  special  intent.    See  Assault  and  Battery. 

Fraudulent  intent,  sufilciency  of  allegation  of,  906. 

INTERLINEATIONS. 

In  transcript  on  appeal,  292. 
In  abstract  on  appeal,  440. 

INTERLOCUTORY  DECREES.     See  Appeals. 
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INTERMEDIATE  APPELLATE  COURTS.    See  Appeals. 

INTERVENTION. 

Appeal  by  iniervtnor.     See  PARTIES  TO  APPBLLATB  PsoCXBDnfOt. 
Application  to  intervene,  155. 
Intervention  on  creditor's  bill,  888. 

INVITED  ERROR.    See  Eulor. 

ISSUES. 

Presumfticm  wkere  pleadings  art  omitted  from  the  record  on  appeal.    See 

ApPBALS,  PRBSmCPTIONS  ON  APPBAL. 

Issue  to  jury  In  equity  case,  appeal  from  order,  83. 

JOINDER. 

Arrest  of  jiufgrnent  on  account  of  joinder  of  counts  and  cause  of  action. 

See  Arrkst  op  Judgmrnt. 
JoituUr  of  counts^  in  indictment  for  assault.   See  Assault  and  Battery. 
Joinder  of  good  and  bad   counts.    See  Appeals,  Presumptions  on 

Appeal. 
Joinder  of  parties  on  appeal.  See  Parties  to  Appellate  Proceedings. 

JOINDER  IN  ERROR. 

See  Assignment  of  Errors. 

As  a  waiver  of  defects  in  appellate  proceedings,  23a. 

As  a  waiver  of  right  to  move  for  dismissal  of  appeal,  350. 

JOINT  DEBTORS. 

Appearance  in  salts  bj  joint  debtors,  674. 

JUDGMENT 

Afpeal  by  party  accepting  payment  of    See  Parties  to  Appellate 
Proceedings. 

JUDGMENT. 

Arrest  ofju4gment.    See  Arrest  of  Judgment. 

Error  in  judgments  by  consent.    See  Appeals;  Error. 

Final  judgments.    See  Appeals,  Appealable  Judgments. 

Validating  void  judgment  by  subsequent  appearance.     See  Appearances. 

When  recovery  of  is  condition  precedent  to  action.  See  Assignment  for 
Benefit  of  Creditors. 

Requisites  of  complaint  to  review  judgment,  263. 

Foreign  judgments  ;  validity  where  entered  an  unauthorized  appear- 
ance by  attorney,  684. 

Domestic  judgments ;  validity  where  entered  an  unauthorized  ap- 
pearance by  attorney,  685. 

Assignment  of  errors  upon  judgments,  954,  963. 

Assumpsit  on  foreign  judgments,  990. 

In  action  of  assumpsit,  1035. 

JUDGMENT-ROLL. 

See  Appeals,  615. 

JUDICIAL  SALES. 

Appeal  by  purchases  at.    See  Parties  to  Appellate  Procredings. 
Appeal  from  orders  setting  aside  or  refusing  to  set  aside,  iio. 
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JURISDICTION. 

Dismissal  of  appeal  for  want  of.    See  Appsals,  Dismissal  of  Appeal. 

General  principles  of  appellate.  Sec  Appeals,  Appellate  Jurisdiction. 

Presumptions  as  to  jurisdiction.  See  Appeals,  Presumptions  on  Ap- 
peal. 

Prosecution  for  assault  and  battery.  See  Assault  AND  BATTERY  (Crim« 
iNAL  Prosecution). 

Special  and  general  appearance  affecting  questions  of  jurisdiction.  See 
Appearances. 

JURY. 

Arguments  of  counsel  to  jury.    See  Arguments  of  Counsel. 
Correctness  of  rulings  of  trial  court  relating  to.     See  APPEALS,  Pre* 

sumptions  on  Appeal. 
Error  in  summoning^  impaneling^  etc.     See  Error. 
Misconduct  of.     See  Error. 

Objections  to  jury  for  arrest  of  judgment.     See  Arrest  OF  Judgment. 
Presumption  of  regularity  in  summoning^  drawings  etc.     See  APPEALS 

Presumptions  on  Appeal. 
Appeal  from  order  sustaining  challenge  to  jury,  86. 
Appeal  from  order  refusing  or  granting  special  venire,  93. 
Appeal  from  order  discharging,  93. 

Appeal  from  order  denying  jury  trial  of  equitable  issues,  93. 
Appeal  from  ruling  on  qualification  of  juror,  412,  413. 
Counsel  inducing  jurors  to  make  memoranda,  742. 
Arraignment  should  precede  impaneling  of  jury,  766. 

JUSTICE  OF  THE  PEACE. 

Appearance  before  justices.    See  Appearances. 

New  parties  on  appeal  from.   See  Parties  to  Appellate  Proceedings. 
Presumptions  of  jurisdiction.     See  Appeals,  Presumptions  on  Ap- 
peal. 
Jurisdiction,  how  affected  by  appearance,  663. 
Assignments  of  errors  on  appeals,  931. 

LACK  OF  ACTUAL  CONTROVERSY. 

Dismissal  of  appeal  for.    See  Appeals,  Dismissal  of  Appeal. 

LACK  OF  PROSECUTION. 

Dismissal  of  appeals  for.    See  Appeals,  Dismissal  of  Appeal. 
LANDLORD  AND  TENANT. 

Count  for  use  and  occupation.     See  Assumpsit. 

LAW  AND   FACT. 

Questions  of.    See  Arguments  of  Counsel. 
On  appeal  in  equity,  31. 

LAW  BOOKS. 

Reading  or  arguing  law  to  the  jury.    See  Arguments  of  Counsel. 
LAW  OF  THE  CASE. 
See  Appeals. 

LEAP-YEAR. 

Counting  February  29th  in  computation  of  time,  357. 
LEASE. 

Count  for  use  and  occupation.     See  ASSUMPSIT. 
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LEGAL  REPRESENTATIVES. 

Appeal  by.    See  Parties  to  Appellate  Proceedings. 
LEGISLATURE. 

Power  io  regulate  appeals.     See  Appeals. 
LIBEL  AND  SLANDER. 

Arrest  of  judgment  in  actions  for,  800. 
LIEN. 

Appellate  jurisdiction  in  Indiana  on  questions  involving,  49. 

Effect  of  appeal  in  releasing  lien  of  judgment,  331. 
LIMITATIONS.  STATUTE  OF. 

See  Statute  of  Limitations. 
LOANS. 

Common  counts  for  money  lent.     See  Assumpsit. 
LOCAL  ACTIONS. 

How  affected  by  appearance.    See  Appearances. 
LOST  PAPERS. 

See  Appeals,  Transfer  of  Cause. 
MAIL. 

Service  of  notice  of  appeal  by,  227. 

MALICE. 

Allegations  of  and  prosecutions  for  arson.    See  Arson. 
MANDAMUS. 

Appeal  from  decisions  affecting.    See  Appeals,  Appealable  Judgments. 
To  compel  allowance  of  appeal,  21,  206. 
To  compel  clerk  to  furnish  transcript  on  appeal,  321. 
To  compel  reinstatement  of  appeal,  360. 

To  compel  assignee  for  benefit  of  creditors  to  pay  dividend,  894. 
MANDATE. 

Appeal  from  judgment  rendered  in  accordance  with.      See  Appbals, 
Successive  Appeals. 
MAPS. 

Use  of  maps  in  arguing  to  the  jury.    See  Arguments  of  Counsel. 
MARRIED  WOMEN. 

As  parties  to  appeals.    See  Parties  TO  Appellate  Proceedings. 
MASTER. 

Reference  to.    See  Appeals,  Appealable  Judgments. 
MINISTERIAL  ACTS. 

Not  appealable,  26. 
MISDEMEANORS. 

Arraignment  in  misdemeanor  cases.     See  Arraignment  and  Plba. 
MISJOINDER. 

Misjoinder  of  counts,  presumption  on  appeal,  465. 
MISNOMER. 

See  Names. 
MISTAKE. 

As  a  ground  for  relief  when  appeal  barred  by  limitation,  345. 

Money  paid  by  mistake.     Counts  for  money  had  and  received,  XOI& 
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MONEY  HAD  AND  RECEIVED. 

See  Assumpsit. 
MONEY  LENT. 

Common  counts  for  money  lent.     See  Assumpsit. 
MONEY  PAID. 

Common  counts  for.     See  Assumpsit. 

MOTIONS. 

As  a  part  of  the  record  on  appeal.     See  Appeals,  Transfer  of  Cause. 

Making  motion  as  an  appearance.     See  Appearances. 

Motions  in  arrest  of  judgment.     See  Arrest  ok  Judgment. 

Motion  for  judgment,  appealability  of  order  denying,  74. 

Effect  of  leave  to  renew,  96. 

Renewal  of,  does  not  extend  time  of  appeal,  255. 

Renewal  of  motion  to  dismiss  appeal,  354. 

Assignment  of  errors  upon  motions,  952. 

MULTIFARIOUSNESS. 

In  bill  to  set  aside  fraudulent  assignment,  903,  908. 

MURDER. 

Assault  with  intent  to  murder.    See  Assault  and  Battsry  (Criminal 
Prosecution). 

NAMES. 

Misnomer  in  notice  of  appeal,  216. 

Misnomer  in  publication  of  notice  of  appeal,  226. 

Misnomer  of  prisoner  on  arraignment,  769. 

Misnomer  not  available  under  plea  of  not  guilty,  785,  786. 

Arrest  of  judgment  for  misnomer,  797. 

Names  of  parties  in  the  assignment  of  errors,  958-960. 

NEWSPAPERS. 

Reading  extracts  from  newspapers  in  arguing  to  jury.     See  ARGUMENTS 
OF  Counsel. 

NEW  TRIAL. 

Appeal  from  orders  on  motions  for.     Sec  APPEALS* 

Second  arraignment  on  new  trial,  763. 

Motion  in  arrest  of  judgment  as  waiver  of,  818. 

Scope  of  the  assignment  of  error  on  overruling  motion,  965*  , 

NEXT  FRIEND. 

Appeal  by.    See  Parties  to  Appellate  Proceedxnqs. 
NOLLE  PROSEQUI. 

Appeal  from  order  allowing,  148. 
NOLO  CONTENDERE. 

See  Arraignment  and  Plea. 

NONRESIDENT. 

Appeal  by.    See  Parties  to  Appellate  Procsbdings. 
Appearance  giving  jurisdiction,  640,  641. 

NONSUIT. 

Appeal  from  judgment  of.    See  Appeals,  Appealable  Judgments 
Appeal  from  refusal  to  grant,  107. 
Appeal  from  refusal  to  set  aside,  107. 
Waiver  of  error  in  overruling  motion  for,  536. 
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NOTICE. 

In  appellate  procee^ngs.     See  APPEALS. 

Notice  of  appearances.     See  Appkarancbs. 

Of  application  far  writ  of  assistance.     See  AssiSTANCX,  WUT  OV« 

Averment  of  notice  in  actions  of  assumpsit,  looo. 

Notice  of  special  defense  in  action  of  assumpsit,  zo^a 

OBJECTIONS. 

Objections  to  improper  remarks  by  counsel.  See  Arguments  of  Counsxl. 
OFFER  OF  PROOF. 

Counsel  bringing  improper  matter  before  jury.  See  Aegumxnts  OF 
Counsel. 

OFFICER'S  RETURN. 

Amendment  of,  339. 

Of  service  of  notice  of  appeal.    Conclusiveness,  339. 

OFFICIAL  BONDS. 

Appeal  from  order  approving.    See  Appeals,  Appealable  Judgments. 

OPENING  CASE.    See  Arguments  of  Counsel. 

OPINION. 

Of  the  trial  court  as  a  part  of  the  record  on  appeal.     See  Appeals* 
Transfer  of  Cause. 
ORDERS. 

Appealable  orders.    See  Appeals,  Appealable  Judgments. 
As  a  part  of  the  record  on  appeal.    See  Appeals,  Transfer  op  Cause. 
Effect  of  omission  from  record  on  appeal.     See  Appeals. 
Order  dismissiw  appeal.     See  Appeals. 
PAPERS. 

Original  papers    u  part  of  record  on  appeal.    See  Appeals,  Transfer 

OF  Cause. 
PARTIES. 

See  Assignment  for  Benefit  of  Creditors;  Parties  to  Appellate 

Proceedings. 
Arrest  of  judgment  for  defects  and  irregularities  as  to  parties.     Sec 

Arrest  of  Judgment. 
Presumptions  concerning  parties.      See  APPEALS,   Presumptions  oh 

Appeal. 
PARTIES  TO   APPELLATE   PROCEEDINGS. 
Who  may  appoal,  151* 

Relation  to  suit  to  be  shown  by  record,  X5X. 
Only  parties  or  privies   151. 
Who  are  in  privity,  153. 

In  blood,  representation,  estate,  153. 

Heir  and  administrator,  155. 
In  proceedings  to  sell  property  of  decedent,  X53. 
On  creditor's  bill,  153. 
On  bill  of  interpleader,  153. 
In  garnishment  proceedings,  153. 
Judgment  annulling  tax  title,  154. 
Contest  of  will.  154. 
Probate  decree,  154. 
Principal  and  bail,  154. 
Reversioner  or  remainderman,  154. 
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PARTIES  TO  APPELLATE  PROCEEDINGS. 

Who  may  appeal — Continued, 

Stockholder  and  dissolved  corporation,  154. 
Administrator  de  bonis  non^  154. 
Stran^^-^rs  to  the  record,  154. 

Must  first  apply  to  intervene,  155. 

Who  may  intervene,  155. 

Order  denying  application,  155. 
Party  admitted  as  intervener,  155. 

In  foreclosure  suit,  155. 

Intervention  subsequent  to  decree,  156. 
All  parties  may  appeal,  156. 
Right  to  appeal  reciprocal,  156. 
Purchaser  at  judicial  sale,  156. 
Nonresident  defendant,  157. 

Where  no  appearance,  157. 

After  appearance,  157. 
Authority  of  attorney,  157. 
Successful  party,  157. 
Parties  failing  to  appeal,  I57< 
Legal  representatives,  158. 

In  whose  name,  158. 

Refusal  of  executor  to  appeal,  158. 

Real  party  in  name  of  nominal  party   158. 

Trustee  and  beneficiary,  158. 
Dismissal  of  suit  ex  relatione,  158. 
Third  person  in  name  of  party,  159. 
Next  friend.  I59« 
Guardian  ad  litem ^  159. 
Amicus  curia ^  159. 
Must  be  party  to  judgment,  159. 

Rule  at  law  and  equity,  I59*  , 

Active  party  not  named  in  judgment,  160 
Actual  controversy  must  exist,  160. 

Parties  on  same  side,  160. 

Coparties  with  adverse  interests,  160. 
Appealable  interest  essential,  160. 

Appealable  interest  defined,  161. 

Judgment  for  costs,  161. 

What  record  must  show,  162. 

Decree  affecting  lien,  162. 

Sureties  on  a  bond,  162. 

Executors  as  trustees,  162. 

On  inquest  of  lunacy,  162. 

Claimants  of  fund,  162. 

Orders  sustaining  codefendant's  demurrer,  163. 
Creditor's  bill,  164. 
Quasi  parties,  164. 
Holders  of  a  fund,  164. 

Orders  of  distribution,  164. 

Holder  personally  interested.  165. 

Executors,  administrators,  and  trustees,  165. 

Order  on  settlement  of  receiver's  account,  166. 
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PARTIES  TO  APPELLATE   PROCEEDINGS. 
Who  My  ayyeal — continued. 

Purchasers  at  judicial  sale,  164,  166. 

Order  distributing  proceeds,  166. 

Decree  or  order  prior  to  bids,  166. 

Orders  affecting  acquired  rights,  i66. 
Right  lost  by  conveyance  of  interest,  167. 
"Party  or  person  aggrieved,"  167. 

Aggrieved  in  legal  sense,  167. 

Corporation,  stockholders,  creditors,  i68« 

Guardian,  ward,  taxpayer,  168. 

Construction  of  statutes,  168. 

Must  be  party  to  original  proceeding,  i68. 

Evidence  dehors  the  record,  169. 

Same  interest  as  at  common  law,  17a 

Meaning  of  word  '*  aggrieved,"  I7(X 

Precuniary  injury,  17a 

Test  of  interest,  170. 

Contingent  interest,  17a 
Decrees  of  probate  court,  170. 

Who  are  parties  aggrieved,  17a 

Heirs,  creditors,  devisees,  or  legatees,  iTOb 

Test  of  interest,  17a 

Fnterest  by  legal  succession,  171. 

Foreign  executor  or  administrator,  I7Z* 

Admitting  will  to  probate,  171. 

Allowance  of  account,  172. 

Miscellaneous  orders  and  decrees,  173. 
Quasi-judicial  boards,  171. 

When  attacked  by  certiorari  or  mandamus,  171. 
Vahor  of  right  to  appeal,  173. 

Must  be  clear  and  decisive,  173. 

By  stipulations,  173. 

Judgment  by  confession,  174. 

Judgment  by  default,  174. 

By  acceptance  of  benefits.  174-179. 

Payment  of  judgment,  175. 

Rule  the  same  at  law  and  equity,  176. 

Payment  of  fine  in  criminal  case,  176. 

Creditors  accepting  dividends.  176. 

Acceptance  of  conveyance  pursuant  to  decree,  177. 

Accepting  award  in  condemnation  proceedings,  177. 

Acceptance  of  instalments,  177. 

Accepting  payment  of  costs,  177. 

Tendering  back  money  received,  177. 

Accepting  sum  less  than  judgment,  178. 

Enforcement  of  judgment  by  execution,  178. 

Partial  satisfaction  by  execution,  179. 

Accepting  benefit  of  order,  181. 
Puty  taking  inconsistent  proceedings,  179. 

What  proceedings  not  consistent,  179. 

Bill  impeaching  decree  for  fraud,  i8a 
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PARTIES  TO  APPELLATE  PROCEEDINGS. 
Waiver  of  right  to  w^/^nA-^Omtinued. 

Bill  of  review,  i8o. 

Obtaining  a  new  trial,  i8o. 

Voluntary  dismissal  of  case,  i8o. 
Entry  of  judgment  at  appellant's  request,  180. 
Payment  of  judgment  by  appellant,  181. 

Does  not  bar  an  appeal,  181. 

Appellant  buying  his  property  at  execution  sale,  i8z. 

Payment  to  prevent  sale  on  execution.  181. 

Payment  of  costs,  181,  182. 

Compliance  with  order  levying  tax,  182. 

Making  conveyance  under  order  of  court,  182. 
Prisoner  escaping  after  his  appeal,  182. 

Dismissal  of  appeal,  182. 

Reasonable  time  for  recapture,  182. 
Jobit  parties,  182. 

Parties  to  original  judgment  should  appeal  jointly,  i82« 

Separate  appeals  by  statute,  183. 

When  right  of  appeal  lost  as  to  some,  184. 

Proceedings  supplemental  to  execution,  184. 

Where  one  defendant  defaults,  184. 

Public  officers,  184. 

Infant  joining  next  friend  or  guardian,  184. 

Voluntary  dismissal  by  portion  of  plaintiffs,  184. 

Nonjoining  party  debarred  from  relief,  184. 

Reason  for  rule,  185. 

Involuntary  joinder,  185. 

Summons  and  severance,  185. 

Under  code  practice,  186. 

In  equity,  186. 

Technical  summons  and  severance  unnecessary,  186. 
Sufficiency  of  record,  186. 
When  one  joint  party  must  appeal  alone,  186. 

Decree  joint  in  form,  but  several  in  fact  or  law,  187. 

Separate  creditors,  188. 

Decree  on  intervention,  188. 

Owners  of  lots  in  proceedings  to  widen  street,  i88. 

Separate  appeals  from  tax  judgment,  188. 

Separate  appeal  by  garnishee,  188. 

Coparties  with  adverse  interests,  189. 

Separate  judgments  in  same  action,  189. 

Effect  of  reversal  on  appeal,  189. 

Parties  not  united  in  interest,  189. 
Joint  appeal  by  parties  separately  interested,  189. 

When  aggrieved  in  the  same  way,  189. 

Separate  creditors  of  insolvent  debtor,  189. 

Statutory  notification  in  lieu  of  summons  and  severance,  z89. 

Sufficiency  of  record,  190. 

Election  to  join  in  appeal,  190. 

Who  are  statutory  coparties,  190. 
Party  without  appealable  interest,  190. 

Need  not  be  joined  on  appeal,  190. 
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PARTIES  TO   APPELLATE   PROCEEDINGS. 
Joint  ^Mi^^im— Continued. 

Parties  united  in  interest  must  join,  191. 

On  probate  of  will,  192. 

Tenants  in  common,  192. 
Who  must  be  joined  as  appellees,  192. 
Joinder  of  necessary  parties  jurisdictional,  19a* 

Limitation  of  the  rule,  193. 

Objection  for  defect  of  parties,  193. 

Defect  not  amendable,  193. 

Service  of  notification  of  appeal,  193. 

Nonjoinder  cannot  be  waived,  194. 
Dismissal  on  failure  to  join,  194. 
Voluntary  appearance  waives  statutory  notice,  195- 
Parties  refusing  to  join,  195. 
Joinder  of  husband  and  wife,  195. 

Marriage  oifeme  sole  after  judgment,  195. 

Judgment  rendered  against  wife,  195. 
In  action  to  review  a  judgment,  195. 

Refusal  to  join,  195. 

Original  parties  must  join,  195. 
Joining  new  parties  on  appeal  from  justice  court,  196' 
Appeal  from  probate  court  decrees,  196. 
Assignee  of  coparty  after  judgment,  196. 
Substituted  parties,  196. 

After  death  of  party,  196. 

In  name  of  deceased  party,  197. 

Fatal  defect  and  not  amendable,  197. 
General  appearance  no  waiver,  197. 
At  common  law,  198. 
Revivor  by  scire  facias  ^  198. 
Under  modern  practice,  198. 

Death  of  party  after  assignment  of  error,  199. 

Before  notice  of  appeal,  200. 

Who  to  be  substituted  as  appellee,  200. 

After  appeal  taken,  200. 

Process  for  substitution,  200. 

Death  of  joint  appellee,  201. 
Party  becoming  bankrupt,  201. 

Civilly  dead  as  to  assigned  estate,  201. 

Assignee  proper  party  to  appeal,  201. 

Bankruptcy  after  appeal  taken,  201. 
Personal  action  not  abated  by  death  after  judgment,  903. 
Prosecution  for  violating  city  ordinance,  202. 
What  the  record  must  show,  203. 

No  presumption  against  record,  203. 
Appellant  '*  and  others,"  203. 
Original  parties  in  their  relative  positions,  203. 
Entitling  case. 

Case  on  appeal  entitled  as  to  original  action,  203. 

PARTITION. 

Appeal  from  decisions  in  actions  for*    See  Appeals,  Appealable  Judg- 
ments. 
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PARTITION. 

Action  by  assignee  for  benefit  of  creditors,  875. 
PARTNERS. 

Appearance  in  action  by  partners,  667,  668. 

PATENT  CASE. 

Finality  of  decree  in,  67. 
PAYMENT. 

Common  counts  for  money  paid.     See  Assumpsit. 

Given  in  evidence  under  the  general  issue  in  action  of  assumpsit,  1028. 
PAYMENT   INTO   COURT. 

Appeal  from  order  requiring,  94. 

PETITION. 

For  appeal.    See  Appeals,  Transfer  of  Causb. 

For  rehearing  of  appeal.     See  Appeals. 

For  writ  of  assistance.    See  Assistance,  Writ  of, 
PLEADINGS. 

Appeals  from  rulings  upon.     See  Appeals. 

Arrest  of  judgment  on  account  of  defective  pleadings.     See  Arrest  OF 
Judgment. 

As  a  part  of  the  record  on  appeal.    See  Appeals,  Transfer  of  Cause. 

Error  in  rulings  on.     See  Appeals,  Error. 

In  the  common-law  action  of  assumpsit.    See  Assumpsit. 

Pleadings  in  equity.    See  Equity  Pleading  and  Practice. 

Presumption  where  pleadings  are  omitted  from  record  on  appeat.     Set 
Appeals,  Presumption  on  Appeal. 

Use  of  pleadings  in  argument.    See  Arguments  OF  Counsel* 

Pleading  to  merits  as  an  appearance,  636. 

Assignment  of  errors  upon  the  pleadings,  944. 

POSSESSION,  WRIT   OF. 

Appeal  from  order  granting  or  refusing,  88, 

PRAYER. 

Prayer  for  appeal.    See  Appeals,  Transfer,  of  Causx. 

PREJUDICE. 

Appeals  to  sympathy  and  prejutUce  of  jurors  by  ammseL    See  Arguments 
of  Counsel. 

PREJUDICIAL   ERROR. 

See  Appeals  «  Error. 

PRESENTATION   OF  CLAIM. 

See  Assignment  for  Benefit  of  Creditors. 

PRESUMPTIONS. 

Presumptions  on  appeal.    See  Appeals,  Presumptions  on  Appeal. 
Presumptions  as  to  appearances  in  actions.     See  Appearances. 

PROBATE   COURT. 

Parties  on  appeal  from.    Sec  Parties  to  Appellate  Proceedingsi 
Appealability  of  orders  and  decrees,  56. 

PROCESS. 

See  Service  of  Process. 

Appearances  in  actions  where  process  has  or  has  not  been  served.     See 

Appearances. 
Process  on  appeal.    See  Appeals,  Transfer  of  Cause. 
As  a  part  of  record  on  appeal,  261. 
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PROCESS. 

Waiver  of  process  by  appearance,  644. 

Defects  in  process  cured  by  appearance,  646. 

Judgment  not  arrested  for  defecu  in  process,  8xa 
PROHIBITION.  WRIT  OF. 

To  prevent  enforcement  of  void  decree.  103. 

Appeal  from  order  granting  or  denying,  132. 

PROSECUTING  ATTORNEYS. 

Expression  0/ personal  beUef  in  argument.     See  Argcmknts  OF  CotrN- 
SEL. 

PROSECUTION,  DISMISSAL  FOR  LACK  OF. 
See  Appeals,  Dismibsal  op  Appeau 

PUBLICATION. 

Service  of  notUe  of  appeal  by.     See  APPEALS,  Transpee  OF  CAUSE. 
Service  by,  presumption  of  regularity  on  appeal.     See  APPEALS,  PRE- 
scmpTioNS  ON  Appeal. 

PUIS  DARREIN  CONTINUANCE. 

Plea  of  accord  and  satisfaction,  solBciency  of,  919. 

PURCHASERS. 

At  judicial  saUs^  right  of  appeal.    See  Parties  to  Appellatz  Pro- 
ceedings. 

QUANTUM  MERUIT. 
See  Asscm  psiT. 

QUESTION  OF  IMPORTANCE. 

See  Appeals,  Transfer  of  Cause. 

QUO  WARRANTO. 

Appeal  from  decisions  affecting.     See  Appeals,  Appealable    Judg- 
ments. 
RAPE. 

Assault  with  intent  to  rape  or  ravish.    See  Assault  and  Battery 

(Criminal  Prosecution). 

REAL  ESTATE. 

See  Assistance,  Writ  of. 

REARGUMENT. 

Reargument  of  appeal.     See  Appeals. 

RECEIVER  AND  RECEIVERSHIP. 

Appeal  from  orders  affecting  receiverships.     See  APPEALS,  Appealable 
Judgments. 

Proceedings  for  appointment  of.      See  Assignment  for  Benefit  of 
Creditors. 

Appeal  from  order  fixing  commissions,  134. 

As  a  party  to  bill  to  set  aside  fraudulent  assignment,  903. 
RECITALS. 

Recitals  in  record  on  appeal.     See  Appeals. 

Defective  record  as  ground  for  arrest  of  judgment.     See  A  RRBST  OF  Judg- 
ment. 

Recitals  in  records  as  to  appearances.     See  Appearances. 

Record  in  connection  with  arraignment  and  plea  in  criminal  cases.     See 
Arraignment  and  Plea. 

Record  on  appeal.    See  APPEALS,  ERROR.     Parties  TO  Appellate  Pro- 
ceedings. 

Relation  oi  assignmenx  of  errors  to  the  record,  965. 
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REFEREE  AND  REFERENCE. 

Appeal  from  decisions  affecting  reference.     See  Appeals,  Appealable 

Judgments. 
Presumption   in  referred    causes.    See    Appeals,    Presumptions    on 

Appeal. 
Review  of  referee* s  findings  on  appeal.     See  Appeals. 
Appeal  from  refusal  of  referee  to  adjourn,  140. 
Appeal  from  decision  recommitting  report  of  referee,  415 

REHEARING. 

Rehearing  of  appeals.     See  APPEALS. 
Appeal  from  order  granting,  93. 

REINSTATEMENT. 

Reinstatement  of  appeal.    See  Appeals,  Reinstatement  of  Appeal. 

REMAND. 

By  appellate  court,  when  improper,  23. 

From  federal  to  state  court,  appeal  from  order  of,  99. 

By  appellate  court  for  repleader,  264. 

REMARKS. 

Remarks  by  counsel.    See  Arguments  of  Counsel. 

REMITTITUR. 

Reinstatement  of  appeal  after  remittitur  to  court  below,  359. 
Rehearing  of  appeal  after,  384. 
Curing  error  by,  536,  586. 

REMOVAL  OF   CAUSE. 

To  federal  court,  appeal  from  order  on,  84. 

REPLEADER. 

Remand  by  appellate  court  for,  264. 

REPLEVIN. 

See  Assignment  for  Benefit  of  Creditors. 

REPORT. 

Of  referee^  appeal  from  decisions  relating  to.    See  Appeals,  Appeal- 
able Judgments. 

REQUEST. 

Allegation  of  request  in  action  of  assumpsit,  1004. 

RES  ADJUDICATA. 
See  Appeals. 

RETAINER. 

Notice  of  retainer  as  an  appearance,  627,  634. 

RETURN. 

See  Officer's  Return. 

Return  of  citation  on  appeal.     See  APPEALS,  TRANSFER  OF  CAUSE. 

Of  certiorari  for  diminution  on  appeal,  311. 

REVENUE. 

Appeals  where  revenue  is  involved,  43. 

REVERSIBLE  ERROR. 

See  Appeals,  Error. 

REVIEW. 

See  Appeals,  Error,  Parties  to  Appellate  Proceedings. 
Requisites  of  complaint  to  review  judgment,  263. 
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ROBBERY. 

Assault  with  intent  ta  r^b.     See   AssAtTLT  AND  BATTERY  (Criminal 
Prosecution). 
RULES   OF  COURT. 

Power  of  appellate  courts  to  make  and  enforce,  338. 

Disregard  of  in  assignment  of  errors,  943. 

Power  of  court  to  make  rules  as  to  appearances,  592. 
RULINGS. 

Effect  of  omission  from  record  on  appeal.     See  Appeals. 
SALES. 

Common  count  for  goods  sold.    See  Assumpsit. 

Sales  under  decrees ,  writ  of  assistance  to  purchaser*    See  Assistance, 
Writ  of. 

SCIRE  FACIAS. 

Upon  death  of  party  to  appeal,  20a 
SEAL. 

Authenticating  transcript  on  appeal,  283. 
SECOND  APPEAL. 

See  Appeals. 

SENTENCE. 

When  presence  of  prisoner  presumed  on  appeal,  498. 
SERVICE  OF  ASSIGNMENT. 

See  Assignment  op  Errors. 
SERVICE  OF  PROCESS. 

Service  of  process  on  appeals.    See  Appeals,  Transfer  of  Cause. 

Presumption  of  regularity  on  appeal.    See  Appeals,  Presumptions  ok 
Appeal. 

SPECIAL  APPEARANCES. 
See  Appearances. 

SPECIAL  ASSUMPSIT. 
See  Assumpsit. 

SPECIAL  DEFENSE. 

Notice  of  in  action  of  assumpsit,  103a 
SPECIAL  FINDING. 

See  Appeals. 

SPECIAL  PLEAS. 

In  action  of  assumpsit.     See  ASSUMPSIT. 

SPECIAL  PROCEEDINGS. 

Appeals  from  orders  in.    See  Appeals,  Appealable  Judgments 

SPECIAL  VENIRE. 

Appeal  from  order  refusing  or  granting,  93. 

SPECIFICATION  OF  ERRORS. 

See  Assignment  of  Errors. 

STARE  DECISIS. 

See  Appeals. 
STATE. 

Right  of  appeal  in  criminal  ccues.     See  APPEALS. 

STATUTE  OF   LIMITATIONS. 

Time  to  appeal.     See  Appeals. 
Bill  of  review,  243. 
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STATUTE   OF   LIMITATIONS. 

Raising  suit  on  motion  in  arrest  of  judgment.  8ii. 

Action  to  set  aside  fraudulent  assignment  of  benefit  of  creditors,  894* 

Special  plea  on  action  of  assumpsit »  1032. 

STATUTES. 

Assumpsit  for  money  due  under  statute,  990. 

STATUTORY   APPEALS. 
See  Appeals. 

STAY   OF   PROCEEDINGS. 
See  Appeals. 
Appeal  from  order  for,  ZS4. 

STIPULATIONS. 

Waiving  right  of  appeal.     See  PARTIES  TO  APPELLATE  PROCEEDINGS. 

Of  parties  or  counsel — how  shown  in  record  on  appeal,  267. 

As  to  the  correctness  of  record  on  appeal.     California,  305. 

Supplying  transcript  on  appeal,  305. 

Supplying  lost  papers  on  appeal,  308. 

By  parties  to  dismiss  appeal  not  signed  by  counsel,  345. 

Withdrawing  an  appeal,  enforcement  of,  358. 

To  advance  appeals,  363. 

Changing  record  on  petition  for  rehearing,  390. 

On  appeal,  that  appeal  bonds  were  properly  required,  439. 

Entering  into  stipulation  as  an  appearance,  638. 

STRIKING  FROM  DOCKET. 
Appeal  from  order,  104. 

STRIKING  OUT. 

Error  in  striking  out  pleadings.     See  Error. 

Striking  out  pleadings,  presumption  on  appeal.      Sec  Appeals,  PRit- 
sumption  on  Appeals. 
SUBROGATION. 

Appeals  from  decisions  affecting.     See  Appeals,  Appealable  Judg* 
ments. 

SUBSTANTIAL  RIGHTS. 

Appealability  of  orders  as  affecting.     See  APPEALS,  APPEALABLE  JUDG 
ments. 

SUBSTITUTED  SERVICE  OF  PROCESS. 
See  Appeals,  Transfer  of  Cause. 

SUBSTITUTION  OF  ATTORNEYS. 
See  Attorneys. 

SUCCESSIVE  APPEAL. 
See  Appeals. 

SUMMING   UP. 

See  Arguments  of  Counsel. 

SUMMONS   AND   SEVERANCE. 

See  Parties  to  Appellate  Proceedings. 
SUNDAY. 

Counting  Sunday  in  computation  of  time,  256. 

SUPERSEDEAS. 

See  Appeals. 

SUPPLEMENTAL  PLEADINGS. 

Appeal  from  order  granting  or  refusing  leave  to  file,  113. 
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SUPPLEMENTAL  PROCEEDINGS. 

Appeal  from  dtcisions  in.     Sec  APPEALS,  Appsalable  JodgmektS. 

SUPREME  COURT  OF  UNITED  STATES. 
Appeals  t0.    See  Appeals. 

SURPLUSAGE. 

Jh  indictments  far  assault  and  battery.     See  Assault  and  Batte&Y. 

SUSPENSION. 

Suspension  of  appeal.     South  Carolina,  36a 
TAX  TITLE. 

Writ  of  assistance  to  purchaser,  978. 
TENDER. 

Special  plea  in  action  of  assumpsit,  1032. 
TERMS. 

On  granting  certiorari  for  diminution  on  appeal,  308. 
TIME. 

For  taking  appeals.    See  Appeals,  Transfer  of  Cause. 

To  file  claim  under  assignment  for  creditors.     See  Assignment  fo« 
Benefit  of  Creditors. 

TIME  TO  PLEAD. 

Obtaining  extension  as  an  appearance,  637. 

TITLE. 

Appellate  jurisdiction,  questions  affecting,  44. 
Title  of  case  on  appeal,  203. 

TRANSCRIPT. 

Transcript  on  appeal.    See  APPEALS,  Transfer  OF  CAUSE. 

TRIAL. 

Errors  in  conduct  of.     See  Arguments  of  Counsel,  Error. 
Irregularities  at  trial  as  ground  for  arrest  of  judgment.     See  Arrest  of 

Judgment. 
Trial  in  criminal  cases  as  affected  by  arraignment.     See  Arraignment 

AND  Plea. 
Trial  under  plea  of  not  guilty,  786. 

TRIAL  DE  NOVO. 

See  Appeals. 

TROVER. 

See  Assignment  for  Benefit  of  Creditors. 

TRUST. 

See  Assignment  for  Benefit  of  Creditors. 

TRUSTEE. 

Appeal  by.    See  Parties  to  Appellate  Proceedings. 

UNDERTAKING. 

Undertaking  on  appeal.     See  Appeals. 

UNITED   STATES  COURTS. 

Appeal  from  order  removing  cause  to,  84. 

Signature  to  citation  on  appeal,  211. 

Opinion  of  state  court  as  a  part  of  record  of  appeal  or  error,  273. 

Jurisdiction,  how  affected  by  appearance,  661. 

Adoption  of  state  statutes  regulating  remedies,  899. 

UNITED  STATES  SUPREME  COURT. 
Appeals  to.    See  Appeals. 
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INDEX. 

UNNECESSARY  PAPERS. 

In  transcript  on  appeal.     See  Appeals. 

USE  AND  OCCUPATION. 

Common  count  in  assumpsit.     See  Assumbsit* 

VACATION. 

Appeal  from  orders  made  in.    See  Appeals,  Appealable  Judgments. 

VALUE. 

Allegations  of  place  and  prosecutions  for  arson.    See  Arson. 

VARIANCE. 

Waiver  of  objection  by  appearance,  649. 
Special  and  general  assumpsit.  992. 

VENDOR  AND  PURCHASER. 
See  Assistance,  Writ  of. 

VENUE. 

See  Change  of  VEliruE. 

In  indictment  for  assault  and  battery*  %y^ 

VERDICT. 

Arrest  of  judgment  on  account  of  defective  or  informal  verdicts.     Sec 

Arrest  of  Judgment. 
As  a  part  of  the  record  on  appeal.     See  APPEALS,  TRANSFER  OF  CAUSE. 
Error  %n  verdict.     See  Appeals,  Error. 
In  prosecutions  for  assault  and  battery.     See   ASSAULT  AND  Battbry 

(Criminal  Prosecution). 
On  good  and  bad  counts,  presumption  on  appeal,  465. 
Judgment  not  arrested  for  defects  cured  by  verdict,  8ia 
Assignment  of  error  on  verdicts,  957. 
Scope  of  assignment  of  error  as  to,  964. 
In  action  of  assumpsit,  Z034. 

VERIFICATION. 

Of  pleadings,  when  presumed  sufficient  00  appeal,  471* 

VIEW. 

Of  premises,  appeal  from  refusal  to  direct,  94. 

Waiver  of  appeal.    See  PARTIES  TO  Appellate  pROCSEDiHOt. 

Waiver  of  defects  in  appellate  proceedings.     See  Appeals. 

Waiver  of  error.     See  Appeals,  Error. 

Waiver  of  objection  by  appearance  in  suit.     See  APPEARANCES* 

Waiver  of  arraignment,  764. 

Waiver  by  plea  of  not  guilty,  774. 

Counts  for  money  had  and  received  as  waiver  of  tort,  lOOd. 

WEEK. 

How  determined  in  computation  of  time,  257. 

WITHDRAWAL, 

Withdrawal  of  appeal.     See  Appeals. 

WITNESSES. 

Accusation  of  tampering  with  witnesses.    See  Arguments  of  Counsel. 
Comments  by  counsel  on  witnesses  and  their  testimony.     See  Arguments 

of  Counsel. 
Appeal  from  decision  on  competency  of,  87. 

WORK,  LABOR,  AND  MATERIALS. 

Common  counts  for.     Sec  Assumpsit. 
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INDE2C. 

WORDS  AND  PHRASES. 
"Aggrieved,*'  170. 
"Adverse  parlies,"  1901 
''  All  decisions,"  60. 
**  Any  decision/'  6a 
••  Building."  826. 
•*  Coparties,"  190. 

"  Final  orders  made  in  a  special  proceeding,*'  78. 
"  Final  order  made  in   a  special   proceeding  affecting  a  substantial 

right."  136. 
"  Franchise,"  43. 
••  Freehold."  46.  47. 
"House."  826. 
"  Inferior  courts,"  97. 
••  Interested  person/*  221. 
"  Managing  agent,"  224. 
••  Next  session,"  239. 
"  Parties  to  proceedings,"  zga 
"Party  aggrieved,"  167,  i68. 
••  Party  injured,"  167. 
"  Party  to  the  suit.**  159. 
••  Persons  aggrieved,**  169. 
"  Rendered,"  249. 
'*  Political  subdivisions/*  43. 
•'  Proceedings,**  218. 
*'  Revenue  law  of  a  state/*  36a. 
••  Sitting  "  of  court,  239. 
••  State  officer,**  42. 
••  The  decision,"  219. 
••  Title,"  47. 

••Week,"  257. 

•*  When  the  decision  is  made,**  339. 

••  Without  delay/*  239. 

WRIT  OF  ASSISTANCE. 

See  Assistance,  Writ  op. 

WRIT  OF  ERROR. 

See  Appeals,  Error. 

WRIT  OF  POSSESSION. 

Appeal  from  order  granting  or  refusing,  88. 

YEAR. 

How  estimated  in  computation  of  time,  257. 
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